Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books . google . com/ 


Digitized.by 


.by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  .by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


GoogI 


Digitized  by 


Google 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=»  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point — This  is  the 
Key-Number  Annotation, 


Digitized  by 


NATIONAL  REPORTER  SYSTEM  — STATE  SERIES 


THE 


PACIFIC  REPORTER 


SUPREME  COURTS  OF  CALIFORNIA,  KANSAS,  OREGON 
WASHINGTON,  COLORADO,  MONTANA,  ARIZONA 
NEVADA,  IDAHO,  WYOMING,  UTAH 
NEW  MEXICO,  OKLAHOMA 

AND  OF  THE  COURTS  OF  APPEAL  OF  CALIFORNIA 
AND  CRIMINAL  COURT  OF  APPEALS 


CONTAINING  A  TABLE  OP  PACIFIC  CASES  IN  WHICH  PREHEARINGS 
HAVE  BEEN  DENIED 


VOLUME  181 


PERMANENT  EDITION 


COMPRISING  ALL  THE  DECISIONS  OF  THE 


OF  OKLAHOMA 


WITH  KEY- NUMBER  ANNOTATIONS 


JUNE  30  —  JULY  28,  1919 


ST.  PAUL 


WEST  PUBLISHING  CO. 
1919 


COPTKIOHT,  1919 
BT 

WEST  PUBLISHING  COM  PANT 
(181  Pao.) 


Digitized  by 


Google 


PACIFIC  REPORTER.  VOLUME  181 


JUDGES 

OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZONA — Supreme  Court. 
D.  L.  CUNNINGHAM,  Chut  Justicb. 

judges, 
henry  d.  robs. 
ALBERT  C.  BAKER. 


CALIFORNIA — Supreme  Court. 
FRANK  M.  ANOELLOTTI,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

LUCTEN  SHAW. 
HENRT  A.  MELVIN. 
WILLIAM  P.  LAWLOR. 
CURTIS  D.  WILBUR 
THOMA8  J.  LENNON. 
WARREN  OLNET,  JR. 


District  Courts  of  Appeal. 

first  DISTRICT. 
Division  1. 

WILLIAM  H.  WASTE,  Presiding  Justicb. 
FRANK  H.  KERRIGAN. 
JOHN  E.  RICHARDS. 
Division  $. 

WILLIAM  H.  LANQDON,  Presiding  Justicb. 
FRANK  S.  BRITTAIN. 
THOMAS  E.  HAVEN. 


SECOND  DISTRICT. 
Division  1. 

NATHANIEL  P.  CONRET.  Presiding  Justice. 
VICTOR  E.  SHAW. 
WIUJAM  P.  JAMES. 
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FRANK  G.  FINLATSON,  Presiding  Judob. 
WILLIAM  A.  SLOANE. 
WILLIAM  H.  THOMAS. 

THIRD  DISTRICT. 

NORTON  P.  CHIPMAN,  Presiding  Justicb. 
ELIJAH  C.  HART. 
ALBERT  G.  BURNETT. 
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JAMES  E.  GARRIGUES.  Chief  Justicb. 
associate  justices. 
TULLY  SCOTT. 
JAMES  H.  TELLER. 
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GEORGE  W.  ALLEN. 
HASLETT  P.  BURKE. 
JOHN  H.  DENISON. 


IDAHO — Supreme  Court. 
WILLIAM  M.  MORGAN.  Chief  Justicb. 

JUSTICES. 
JOHN  C.  RICE. 
ALFRED  BUDGE. 
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WILLIAM  A.  JOHNSTON,  Cmw  Justice. 

justices. 
ROUSSEAU  A.  BURCH. 
HENRY  F.  MA80N. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALL. 
JOHN  S.  DAWSON. 


MONTANA — Supreme  Court. 
THEO.  BRANTLY,  Chief  Justicb. 

ASSOCIATE  JUSTICES. 

WILLIAM  L.  HOLLOWAY. 
CHARLES  H.  COOPER. 


NEVADA — Supreme  Court. 
BEN  W.  COLEMAN,  Chief  Justicb. 

ASSOCIATE  JUSTICES. 

JOHN  A.  SANDERS. 
EDWARD  A.  DUCKER. 


NEW  MEXICO — Supreme  Court. 
FRANK  W.  PARKER,  Chief  Justice. 

J  USTtCKS. 

CLARENCE  J.  ROBERTS. 
HERBERT  F.  RAYNOLDS. 


OKLAHOMA — Supreme  Court. 

THOMAS  H.  OWEN,  Chief  Justicb. 
ROBERT  M.  RAINEY,  Vice  Chief  Justice. 
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JOHN  F.  SHARP. 
MATTHEW  J.  KANE. 
JOHN  H.  PITCHFORD. 
JOHN  T.  JOHNSON. 
NEAL  E.  MCNEILL. 
JOHN  B.  HARRISON. 
ROBERT  W.  HIGGINS. 

Criminal  Court  of  Appeals. 

THOMAS  H.  DOYLE,  Phesidinq  Judob. 
associate  judges. 
JAS.  R  ARMSTRONG. 
SMITH  C.  MATSON. 
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OREGON — Supreme  Court. 
THOMAS  A.  McBRIDE,  Chief  Justice. 

Department  1. 
HENRY  I*  BENSON,  Prksidinq  Judob. 

ASSOCIATE  JUDGES. 

LAWRENCE  T.  HARRIS. 
GEORGE  H.  BURNETT. 

Department  t. 

HENRY  J.  BEAN,  PnsioiMO  Judos. 

ASSOCIATE  JUDGES. 

CHARLES  A.  JOHNS. 
ALFRED  S.  BENNETT. 

UTAH — 8upreme  Court. 
ELMER  E.  CORFMAN,  Chiw  JUSTICE. 

JUSTICES. 

JOSEPH  E.  FRICK. 
ALBERT  J.  WEBER. 
VALENTINE  GIDEON. 
SAMUEL  R.  THURMAN. 


•  Resigned  June  1.  1919. 

'  Appointed  Chief  Justice  June  Z,  1919. 


WASHINGTON — Supreme  Court. 

STEPHEN  J.  CHAD  WICK,  Chief  Justice.  1 
OSCAR  R.  HOLCOMB,  Chief  Justice.' 

Department  1. 

ASSOCIATE  JUSTICES. 

JOHN  F.  MAIN. 
KENNETH  MACKINTOSH, 
JOHN  R.  MITCHELL 
WARREN  W.  TOLMAN. 

Department  t. 

ASSOCIATE  JUSTICES. 

MARK  A.  FULLERTON. 
WALLACE  MOUNT. 
EMMETT  N.  PARKER. 
OSCAR  R.  HOLCOMB.* 
J.  B.  BRIDGES.* 

WYOMING — Supreme  Court. 
CYRUS  BEARD,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

CHARLES  N.  POTTER.  1 
CHARLES  E.  BLYDENBUBGH. 


•  Qualified  June  9.  1919. 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  AND  DISTRICT  COURTS  OF  APPEAL 
OF  CALIFORNIA* 


RULE  XX. 

Regular  Sessions— Motions— Time  of 
Notice. 

1.  For  the  purpose  of  hearing  motions  of 
which  notice  is  required  to  be  given,  the 
Supreme  Court  will  be  in  session  at  San 
Francisco  on  the  first  Monday  of  each  month 
at  ten  o'clock  a.  m.  Motions  may  also  be 
presented  and  submitted  on  the  first  day  of 
each  regular  session  of  said  court  at  Sacra- 
mento and  Los  Angeles. 

2.  Each  District  Court  of  Appeal  or  di- 
vision thereof  shall  be  in  session  for  the 
hearing  of  causes  at  such  times  and  for  such 


'Since  the  publication  of  the  rules  in  176  Pac.  vlt- 
ziv.  the  above  rule  has  been  changed,  so  that  the 
words  "or  by  the  Chief  Justice  thereof,"  are  made 
to  read  "or  by  the  Chief  Justice  or  Presiding  Jus- 
tice thereof." 

181  P. 


periods  as  said  court  or  division  may,  by 
order,  direct 

Each  of  said  courts  and  divisions  shall, 
by  general  order,  provide  for  a  regular  ses- 
sion for  such  purpose  to  be  held  at  least  once 
in  each  quarter. 

For  the  purpose  of  hearing  motions  a  Dis- 
trict Court  of  Appeal  having  only  one  divi- 
sion, and  Division  One  of  each  District 
Court  of  Appeal  having  two  divisions,  shall 
be  in  session  on  the  fourth  Monday  in  each 
month  at  ten  o'clock  a.  m.,  and  Division  Two 
of  each  District  Court  of  Appeal  having  two 
divisions  shall  be  in  session  on  the  second 
Monday  in  each  mouth  at  ten  o'clock  a.  m. 

3.  In  all  cases  where  notice  of  a  motion 
is  necessary,  unless  for  good  cause  shown, 
the  time  is  shortened  by  the  court,  or  by 
the  Chief  Justice  or  Presiding  Justice  there- 
of, the  notice  shall  be  ten  days. 
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PUFFER  v.  BADLEY. 

(Supreme  Court  of  Oregon.   May  27,  1919.) 

L  Brokers  <8=>43(2)- -Compensation— Agree- 
ment— Statute  of  Frauds. 
I».  O.  L.  §  808,  as  amended  by  Laws  1917, 
p.  786,  declaring  an  agreement  employing  a 
broker  to  bny  or  sell  real  estate  for  compen- 
sation to  be  invalid  unless  in  writing  and  sub- 
scribed by  the  party  to  be  charged  or  his  agent, 
describing  the  land  and  stating  the  commis- 
sion to  be  paid,  is  satisfied  by  a  written  agree- 
ment so  executed  after  the  performance  of  the 
services. 

2.  Bbokebs  «=>8(2)— Employment— Contbact 
Evidence  of  Agency— Admissibility. 
A  written  agreement,  to  pay  a  broker  a  stat- 
ed compensation  for  selling  real  estate,  satis- 
fying the  statute  of  frauds  and  purporting  on 
its  face  to  have  been  made  after  the  sale,  was 
properly  admitted  in  evidence  to  show  the  rela- 
tionship of  principal  and  agent  in  a  suit  for 
money  had  and  received  by  such  broker. 

8.  Broker^  ej»8<3>— Employment— Evidence 
of  Agency— Sufficiency. 
In  an  action  to  recover  money  received  by 
defendant  as  plaintiff's  agent  in  selling  real  es- 
tate, based  upon  defendant's  alleged  failure  to 
disclose  a  true  pffer  made  by  the  purchaser  for 
the  land  sold,  evidence  held  sufficient  to  sustain 
finding  that  defendant  was  plaintiff's  agent. 

4.  Bbokebs  <g=»37 — Action  to  Recover  Mon- 
et Received  —  Evidence— Value  of  Con- 
81  derations  received  from  sale. 

Evidence  as  to  the  market  value  of  lots  con- 
veyed to  plaintiff  by  defendant  as  part  of  the 
purchase  price  for  land  sold  by  plaintiff  to  an- 
other through  defendant  as  agent  is  admissible 
in  action  to  recover  the  sum  received  by  de- 
fendant in  payment  for  such  lots  as  part  of  an 
original  cash  offer  for  plaintiff's  land,  not  dis- 
closed by  defendant  to  plaintiff,  to  show  that 
plaintiff  did  not  act  capriciously  in  repudiating 
the  transaction. 

5.  Appeal  and  Error  <s=> 1054(1)— Harmless 
Error— Trial  Without  a  Jury— Admis- 
sion of  Incompetent  Evidence. 

In  an  action  tried  by  a  court  without  a 
jury,  admission  of  irrelevant  and  incompetent 
testimony,  objected  to,  is  not  prejudicial  error, 
where  no  injury  to  the  party  objecting  resulted 
therefrom. 


6.  Appeal  and  Error  <@=>  1011(1)— Review- 
Conflicting  Evidence. 

Finding  by  the  trial  court  is  conclusive  on 
appeal,  where  there  was  a  sharp  conflict  in  the 
evidence. 

7.  Attorney  and  Client  <8=>104— Notice  to 
Attorney— Imputation  to  Principal. 

Knowledge  of  an  attorney,  who  was  only 
acting  for  plaintiff  in  passing  upon  the  suffi- 
ciency of  title  to  several  properties,  that  a  pur- 
chaser of  land  from  plaintiff  through  defendant, 
a  broker,  had  made  a  certain  offer  for  the  land, 
and  that  some  of  the  properties  received  by 
plaintiff  in  part  payment  for  her  land  actually 
belonged  to  the  defendant,  does  not  charge  the 
plaintiff  with  constructive  knowledge,  where 
such  attorney  in  every  other  detail  was  attor- 
ney for  the  purchaser. 

8.  Brokers  <§=>86— Accounting  ht  Broker- 
Ten  deb— Sufficiency. 

The  'fact  that,  when  a  principal  tendered 
her  broker  a  deed  to  lots  conveyed  to  her  by 
him,  and  demanded  payment  of  money  retained 
by  such  broker  from  the  proceeds  of  land  sold 
by  him  for  her,  she  made  no  mention  of  furni- 
ture included  with  a  lot  conveyed  to  her  does 
not  invalidate  the  rescission,  where  the  broker 
refused  to  rescind. 

Department  L 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbein,  Judge. 

Action  by  Cora  E.  Puffer  against  O.  V. 
Badley.  From  a  judgment  for  plaintiff  de- 
fendant appeals.  Affirmed. 

This  is  an  action  for  money  had  and  re- 
ceived by  the  defendant  for  the  use  of  the 
plaintiff.  The  complaint  is  in  the  usual  form, 
and  the  answer  is  a  general  denial.  Upon 
stipulation  the  case  was  tried  by  the  court 
without  a  jury.  The  evidence  discloses  the 
following  facts:  The  plaintiff,  a  widow,  was 
the  owner  of  certain  business  property  on 
Washington  Street  in  Portland,  upon  which 
there  was  a  mortgage  for  $13,000.  The  prop 
ert'y  was  assessed  at  $31,200.  Being  in  flnan 
cial  straits,  she  was  trying  to  sell  this  prop- 
erty, and  the  defendant,  learning  this  fact, 
informed  J.  R.  Ellison  of  the  fact,  and  the 
latter  authorized  defendant  to  offer  plaintiff 
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$10,000  in  cash,  and  his  residence  property 
at  the  corner  of  37th  and  Morrison  streets  in 
Portland,  which  was  valued  at  $5,000.  Plain- 
tiff Insists  that  this  offer  was  never  disclosed 
to  her,  but  that  defendant  told  her  that  Elli- 
son was  willing  to  pay  her  $4,000  in  cash  and 
convey  to  her  the  residence  property  men- 
tioned, and  certain  other  lots,  which  in  fact 
belonged  to  defendant.  The  latter  offer  was 
finally  accepted  by  her,  and  when  she  con- 
veyed her  property  to  Ellison,  she  received 
the  $4,000,  In  cash,  less  a  commission  of  $750 
which  she  paid  to  defendant,  and  some  inci- 
dental expenses,  and  also  received  deeds  to 
tbe  properties  already  referred  to.  In  one 
of  tbe  houses  conveyed  to  her  by  defendant, 
there  was  some  furniture  which  was  includ- 
ed in  the  conveyance.  Thereafter,  discover- 
ing that  defendant  had  received  $6,000  of  the 
original  cash  offer,  in  payment  for  the  lots 
which  he  had  deeded  to  her,  and  that  he  had 
not  disclosed  to  her  the  offer  as  made  by  El- 
lison, plaintiff  tendered  him  a  deed  to  such 
property  and  made  a  demand  for  the  $6,000, 
which  was  refused,  and  sbe  brought  this  ac- 
tion. At  the  conclusion  of  the  trial,  the 
court  made  findings  of  fact,  and  entered  a 
judgment  in  favor  of  plaintiff,  from  which  de- 
fendant appeals.  The  further  facts  will  be 
found  in  the  opinion. 

A.  O.  Thompson,  of  Portland,  for  appellant 
Geo.  W.  Gearhart,  of  Portland  (H.  H. 
Northup,  of  Portland,  on  the  brief),  for  re- 
spondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  Our  attention  is  first  called  to 
the  fact  that  the  court  admitted  in  evidence, 
over  defendant's  objection,  a  written  instru- 
ment which  reads  thus: 

"For  services  rendered  in  the  sale  of  my 
property  located  between  16th  and  17th  street 
on  Washington  street  and  more  folly  described 
as  Number  531  on  Alder  street  and  528,  528% 
and  530  on  Washington  street  in  the  city  of 
Portland,  state  of  Oregon,  I  hereby  agree  to 
pay  to  O.  V.  Badley  the  agent  who  sold  said 
property  to  one  J.  R.  Ellison  the  sum  of  sewn 
hundred  and  fifty  ($750.00)  dollars  and  I  here- 
by order  and  direct  Geo.  W.  Gearhart  the  at- 
torney for  J.  R  Ellison  to  pay  to  O.  V.  Bad- 
ley  said  sum  of  $750.00  when  final  settlement 
is  made  and  Mr.  Ellison's  part  of  the  agree- 
ment for  the  exchange  of  the  properties  is  ful- 
filled, said  contract  being  a  part  of  this  memo- 
randum. Cora  E.  Puffer. 
.  "Received  payment  8—25—1917. 

"O.  V.  Badley." 

This  document  was  introduced  by  the 
plaintiff  as  evidence  of  the  fiduciary  relation 
existing  between  plaintiff  and  defendant  in 
the  transactions  involved  herein.  Defendant 
argues  that  it  is  Inadmissible  for  the  reason 
that  It  does  not  satisfy  the  requirements  of 
section  808,  L.  O.  L.,  as  amended  by  Laws 
1917,  p.  786,  which  Is  the  statute  of  frauds. 


The  portions  of  this  statute  which  are  to  be 
considered  In  this  connection,  are  as  follows : 

"In  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  tbe  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  than  the  writing,  or  secondary  evidence  of 
its  contents,  in  the  cases  prescribed  by  law: 
*  •  *  8.  An  agreement  entered  into  subse- 
quent to  the  taking  effect  of  this  act  author- 
izing or  employing  an  agent  or  broker  to  sell 
or  purchase  real  estate  for  a  compensation  or 
commission ;  provided,  however,  that  if  the  note 
or  memorandum  of  such  agreement  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent  and  contains 
a  description  of  the  property  sufficient  for  iden- 
tification, and  authorizes  or  employs  the  agent 
or  broker  named  therein  to  sell  such  property, 
and  expresses  with  reasonable  certainty  the 
amount  of  the  commission  or  compenaationto  be 
paid  such  agent  or  broker,  such  agreement  of 
authorization  or  employment  shall  not  be  void 
for  failure  to  state  a  consideration." 

[2]  It  Is  clear  that  the  writing  In  question 
satisfies  every  requirement  of  the  statute,  In- 
cluding the  signature  of  the  defendant  but  it 
is  urged  that  the  Instrument  discloses  upon 
Its  face  the  fact  that  it  was  executed  after 
the  sale  was  made,  and  was  not  signed  by 
the  defendant  until  after  the  payment  of  the 
commission  therein  specified.  We  are  of  the 
opinion,  however,  that  a  written  memoran- 
dum of  the  agreement  executed  after  the  per- 
formance of  the  services  satisfies  the  de- 
mands of  the  statute  Just  as  effectively  as  If 
It  were  written  and  signed  prior  thereto, 
and  In  this  view  we  are  supported  by  the 
cases  of  In  re  Balfour  &  Garrette,  14  CaL 
App.  261,  111  Pac.  615;  Carrlngton  v.  Smlth- 
ers,  26  Cal.  App.  460,  147  Pac.  225;  Muir  v. 
Kane,  55  Wash.  131, 104  Pac.  153,  26  L.  R.  A. 
(N.  S.)  519,  19  Ann.  Cas.  1180;  Ide  v.  Stan- 
ton, 15  Vt.  685,  40  Am.  Dec.  698.  The  writ- 
ing in  question  was  properly  admitted  In  evi- 
dence, and  very  clearly  tended  to  establish 
plaintiffs  contention  that  the  relation  of 
principal  and  agent  existed  between  herself 
and  defendant  in  the  transactions  which  are 
the  subject-matter  of  the  controversy. 

[3]  It  was  defendant's  contention  that  he 
was  at  no  time  acting  as  the  agent  for  plain- 
tiff, but  that  throughout  the  entire  negotia- 
tions he  was  representing  Ellison  only.  In 
support  of  this  theory  he  offered  In  evidence 
the  deposition  of  R.  W.  Zimmerman,  who  at 
the  time  of  taking  tbe  deposition,  and  at  the 
time  of  trial,  was  with  the  American  Expe- 
ditionary Force  In  France.  By  this  evidence 
it  was  sought  to  establish  that  Zimmerman 
was  a  real  estate  broker,  acting  independent- 
ly of  defendant,  with  whom  plaintiff  had 
"listed"  her  property  for  sale;  that  he,  as 
her  agent,  had  conducted  the  negotiations 
with  defendant  as  the  agent  of  Ellison;  had 
communicated  to  her,  by  telephone,  the  full 
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details  of  Ellison's  original  offer,  which  had 
been  rejected  by  her;  that  before  the  bar- 
gaining was  finally  concluded,  he  was  called 
into  the  public  service,  and  left  the  conclu- 
sion of  affairs  entirely  in  the  hands  of  Bad- 
ley,  the  defendant. 

This  evidence  was  not  excluded  by  the 
court,  but  was  admitted  "subject  to  the  ob- 
jection," the  court  evidently  treating  the 
case,  so  far  as  procedure  Is  concerned,  as  if 
it  were  a  suit  in  equity.  However,  the  court 
at  the  same  time  announced  that  in  weighing 
the  evidence  he  should  not  consider  the  evi- 
dence tending  to  prove  agency  in  Zimmer- 
man, for  the  reason  that,  if  there  were  an; 
such  agency,  its  proof  rested  in  parol,  and 
was  incompetent,  as  violating  the  statute  of 
frauds  as  prescribed  in  section  806,  L.  O.  I* 

It  may  be— although  it  is  not  necessary  for 
us  to  decide — that  such  parol  evidence  is  ad- 
missible collaterally,  to  show  the  relation- 
ship of  the  parties,  where  the  enforcement  of 
the  specific  contract  is  not  an  issue,  but,  hav- 
ing all  of  the  evidence  before  us,  and  giving 
it  all  of  the  effect  to  which  it  is  entitled,  the 
finding  of  the  trial  court  that  the  defendant 
was  the  agent  of  plaintiff  is  fully  Justified. 

[4,  6]  Plaintiff  introduced,  over  the  objec- 
tion of  defendant,  the  testimony  of  B.  D.  Sig- 
ler  as  to  the  market  value  of  the  properties 
which  were  conveyed  by  defendant  to  plain- 
tiff, and  this  ruling  is  assigned  as  error. 
Plaintiff  concedes  that  under  the  pleadings 
this  evidence  is  not  strictly  relevant  to  the 
Issues,  but  urges  that  it  was  relevant  and 
competent  for  the  purpose  of  showing  that 
plaintiff  did  not  act  capriciously  in  repudiat- 
ing the  transaction  of  which  she  complains, 
but  had  a  real  grievance.  For  this  purpose 
It  was  admissible;  but,  even  if  it  were  other- 
wise, we  are  unable  to  discover  wherein  the 
defendant  suffered  any  injury  therefrom, 
since  the  final  determination  of  the  cause  Is 
based  upon  the  fact  that  the  relation  of  prin- 
cipal and  agent  existed  between  the  parties, 
and  that  defendant,  while  acting  as  agent  for 
plaintiff,  failed  to  disclose  to  her  the  true 
offer  made  by  Ellison  for  her  property.  In 
Williams  v.  Burdlck,  63  Or.  41,  126  Pac.  844, 
we  find  this  language: 

"In  an  action  tried  by  a  court  without  a  jury, 
the  receipt  of  incompetent  evidence,  properly 
excepted  to,  is  not  prejudicial,  unless  injury 
has  necessarily  resulted." 

[I]  It  Is  also  urged  that  plaintiff  must  fail 
by  reason  of  the  fact  that  she  had  both  ac- 
tual and  constructive  knowledge  of  Ellison's 
offer,  and  of  the  fact  that  some  of  the  prop- 
erties belonged  to  defendant  before  the  deal 
was  finally  consummated.  Regarding  actual 


knowledge,  the  defendant  Introduced  evidence 
to  the  effect  that  Zimmerman,  in  a  telephone 
conversation,  informed  Mrs.  Puffer  of  Elli- 
son's offer,  and  that  she  rejected  It.  This 
testimony  is  flatly  contradicted  by  her,  and 
the  conflict  is  conclusively  disposed  of  by  the 
finding  of  the  trial  court. 

[7]  The  contention  of  defendant  in  refer- 
ence to  constructive  knowledge  is  based  upon 
the  theory  that  George  W.  Gearhart  was  act- 
ing as  legal  adviser  for  plaintiff  in  the  trans- 
action, and  that  he  had  full  knowledge  of 
the  facts.  The  record  discloses  that  Gear- 
hart  was  representing  Ellison  in  the  matter, 
while  Mrs.  Puffer  was  relying  upon  the  serv- 
ices and  advice  of  Judge  H.  H.  Northup. 
Judge  Northup  at  this  time  became  ill,  and 
asked  Mr.  Gearhart  to  act  for  him  in  passing 
upon  the  sufficiency  of  the  title  to  the  sever- 
al properties,  as  disclosed  by  the  several  ab- 
stracts. This  he  did,  and  Mrs.  Puffer  ac- 
cepted his  assurance  as  to  the  title  In  the 
tracts  of  land.  It  is  conceded  by  all  that  in 
every  other  detail  Mr.  Gearhart  was  the  at- 
torney for  Ellison.  Therefore  any  knowl- 
edge which  Gearhart  may  have  had  as  to  the 
Ellison  offer,  and  the  source  of  the  real  es- 
tate which  was  actually  conveyed,  cannot  be 
imputed  to  the  plaintiff,  for: 

"The  rule  that  notice  to  an  agent  is  notice  to 
his  principal  is  not  applicable  unless  the  no- 
tice has  reference  to  business  in  which  the 
agent  is  engaged  under  authority  from  the  prin- 
cipal, and  is  pertinent  to  matters  coming  within 
that  authority ;  and  hence  a  principal  is  not 
affected  with  knowledge  which  the  agent  ac- 
quires while  not  acting  in  the  course  of  his  em- 
ployment, or  which  relates  to  matters  not  with- 
in the  scope  of  his  authority,  unless  the  agent 
actually  communicates  his  information  to  the 
principal."   2  C.  J.  863. 

[I]  It  is  further  urged  that  when  plain- 
tiff tendered  to  defendant  a  deed  to  the  prop- 
erties conveyed  to  her  by  him,  and  demanded 
payment  of  the  money  he  had  received  there- 
for from  Ellison,  she  made  no  mention  of  the 
furniture  which  was  In  the  Firland  house. 
In  regard  to  this  it  may  be  said  that  there  is 
evidence  to  the  effect  that  when  she  made 
her  demand  for  a  rescission,  the  defendant 
promptly  announced  that  the  transaction 
was  a  closed  incident,  and  that  he  would  not 
rescind.  Under  such  circumstances,  further 
details  would  have  been  futile,  and  not  re- 
quired. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  is  affirmed. 


McBRIDE,  C.  J„  and 
HARRIS,  J  J.,  concur. 
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(92  Or.  888) 

GUNTLET  t.  NORTHERN  PAO.  TERMI- 
NAL CO.  OF  OREGON  et  aL 

(Supreme  Court  of  Oregon.    May  27,  1919.) 

1.  Appeal  and  Error  cj=»927(3,  7)— Review- 
Nonsuit  —  Direction  of  Verdict  —  Evi- 
dence. 

Appellate  court,  in  considering  appeal  where 
trial  court's  action  in  overruliug  motions  for 
nonsuit  and  for  a  directed  verdict  is  assigned  .as 
error,  will  assume  that  plaintiffs  testimony  is 
true. 

2.  Master  and  Servant  «=»289(25)^Injtjbt 
to  Employe— Contributory  Negligence— 
Sufficiency  of  Evidence. 

In  warehouse  employe's  action  for  injuries 
from  spike  in  box  car  door  placed  alongside  of 
warehouse,  at  foot  of  steps,  with  spike  protrud- 
ing toward  steps,  involving  question  of  whether 
employe  was  contributorily  negligent  in  failing 
to  avoid  the  door,  evidence  held  to  sustain  ver- 
dict for  employe. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Ganteobeln,  Judge. 

Action  by  John  H.  Guntley  against  the 
Northern  Pacific  Terminal  Company  of  Ore- 
gon and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

The  plaintiff  alleges  that  the  Northern 
Pacific  Terminal  Company  is  an  Oregon  cor- 
poration with  its  principal  office  in  Portland, 
engaged  in  the  switching  and  transfer  of  cars 
and  trains  from  spurs,  switches,  side  tracks, 
and  warehouses  to  and  upon  different  lines  in 
the  city  of  Portland,  for  profit,  gain,  and  hire ; 
that  the.  defendant  American  Can  Company 
is  a  New  Jersey  corporation,  authorized  to 
do  business  in  the  state  of  Oregon  and  en- 
gaged in  the  manufacture  of  tin  cans  and 
containers,  for  which  it  employs  agents,  serv- 
ants, and  laborers,  and  Is  conducted  for  prof- 
it; that  about  October  2,  1917,  the  plaintiff 
was  employed  by  the  defendant  can  company 
as  a  common  laborer  in  and  about  municipal 
warehouse  No.  A  in  the  dty  of  Portland, 
near  the  plant  of  that  company,  and  that  on 
the  date  mentioned  the  defendants  placed 
"alongside  of  the  south  front  of  said  ware- 
house, at  and  near  the  said  steps,  a  box  car 
door,  and  from  said  door  there  protruded  a 
spike,  being  a  fortypenny  nail,  from  the  said 
door  on  the  outside,  and  plaintiff  being  com- 
pelled to  pass  down  the  said  steps  and  by  and 
alongside  of  said  door,  and  while  so  passing 
bis  shoe  of  his.  right  foot  was  caught  and 
became  fastened  on  said  spike,  thereby 
suddenly  and  violently  throwing  plaintiff  to 
the  ground,  and  thereby  seriously  and  per- 
manently injuring  plaintiff  as  hereinafter 
complained  of."  It  is  further  averred  that 
the  defendants  carelessly  and  negligently 
placed  and  left  the  door  against  the  side  of 


the  warehouse  "near  and  at  said  steps  and 
at  and  alongside  of  said  walk  and  foot  pas- 
sage and  where  said  servants,  employes,  and 
laborers  were  required  to  pass  and  travel 
along,"  and  allowed  and  permitted  "a  spike 
as  aforesaid  to  stick  and  protrude  out  from 
said  door,  and  thereby,  and  on  account  of 
said  carelessness,  recklessness,  and  negli- 
gence, plaintiff  received"  the  injuries  of  which 
he  complains.  The  plaintiff  alleges  that  prior 
to  his  accident  he  had  rejected  the  provisions 
of  the  "Workmen's  Compensation  Act,"  and 
his  rejection  was  accepted  by  the  can 
company  and  filed  with  the  state  Industrial 
Accident  Commission. 

The  defendants  filed  separate  answers,  ad- 
mitting their  corporate  character,  but  deny- 
ing that  the  plaintiff  had  rejected  the  "Work- 
men's Compensation  Act"  as  alleged,  and 
traversing  all  other  material  allegations  of 
the  complaint.  As  a  further  and  separate 
defense  the  defendants  pleaded  In  effect, 
"that  the  pathway  and  steps  along  which 
plaintiff  was  passing  were  free  of  obstruc- 
tion, and  that  the  injury  received  by  the  plain- 
tiff, if  any,  was  caused  wholly  and  solely  by 
the  recklessness  and  negligence  of  the  plain- 
tiff himself,  and  was  not  caused  In  any  de- 
gree by  any  recklessness  or  carelessness  on 
the  part"  of  either  of  the  defendants.  The 
plaintiff  replied  to  each  answer,  denying  all 
new  matter. 

The  case  was  tried  before  a  jury,  which 
returned  a  verdict  for  the  plaintiff  against 
both  defendants,  upon  which  judgment  was 
entered,  and  from  which  they  appeal. 

During  the  trial  each  defendant  moved  for 
a  Judgment  of  nonsuit,  and,  after  the  tes- 
timony was  all  taken,  for  a  directed  verdict, 
which  motions  were  overruled.  After  Judg- 
ment was  entered  each  defendant  moved  for 
a  new  trial,  and  those  motions  also  were 
overruled.  The  defendants  assign  as  error 
that  there  is  insufficient  evidence  to  justify 
the  verdict  and  judgment;  "that  the  said 
verdict  and  judgment  are  against  the  law, 
and  with  reference  thereto  it  appears  from 
the  plaintiff's  own  evidence  that  the  alleged 
injury  to  the  plaintiff  occurred  in  broad  day- 
light, and  that  the  car  door  and  alleged  spike 
on  which  plaintiff  claims  to  have  been  in- 
jured were  plainly  visible  to  any  one  using 
his  sense  of  sight;  that  there  was  ample 
room  for  plaintiff  to  pass  and  repass  to 
avoid  the  same;  that  the  same  was  not  in 
the  direct  path  on  which  plaintiff  was  going 
at  the  time  of  the  injury,  and  that  any  per- 
son using  reasonable  prudence  could  pass  and 
repass  the  place  where  the  said  door  and  the 
said  spike  were  placed  without  coming  in 
contact  with  the  same;"  and  that  the  court 
erred  in  overruling  the  defendants'  motions 
for  nonsuit  and  for  a  directed  verdict.  No 
exceptions  were  taken  to  the  charge  of  the 
trial  court. 
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James  G.  Wilson,  of  Portland  (Geo.  B. 
Guthrie  and  Teal,  Minor  &  Winfree,  all  of 
Portland,  on  the  brief),  for  appellants. 

J.  C.  Simmons,  of  Portland,  for  respondent. 

JOHNS,  J.  (after  stating  the  facts  as  above). 
The  question  to  be  determined  is  whether  or 
not  the  evidence  is  sufficient  to  sustain  the 
rerdict.  It  appears  from  the  record  that, 
while  employes  of  the  terminal  company 
were  engaged  in  switching,  they  found  a  car 
door  lying  on  the  track  at  a  point  near  the 
steps  of  the  warehouse  which  the  plaintiff 
descended  at  the  time  he  received  his  alleged 
injuries;  that,  with  the  assistance  of  some 
employes  of  the  can  company,  they  removed 
the  door  from  the  track  and  placed  it  against 
the  wall  of  the  warehouse  at  the  foot  of  the 
steps;  that  large  spikes  protruded  through 
and  on  the  outside  of  the  car  door  towards 
the  steps;  that  in  going  from  the  office  to 
the  warehouse  the  plaintiff  usually  came 
down  the  steps  and  took  a  path  that  ran 
over  to  the  warehouse  and  that  on  the  morn- 
ing in  question,  in  going  down  those  steps, 
hie  foot  came  in  contact  with  one  of  the 
spikes  protruding  from  the  car  door,  as  the 
result  of  which  he  fell  to  the  ground  and 
sustained  his  injuries. 

The  accident  happened  about  7:06  a.  m. 
on  October  2,  1917,  when  the  weather  was 
clear.  The  testimony  of  numerous  witness 
for  the.  defense  tended  to  show  that  the  car 
door  had  been  removed  from  the  track  and 
placed  against  the  wall  of  the  warehouse 
about  10  or  12  days  before  the  accident,  from 
which  it  was  contended  that  the  plaintiff  in 
the  ordinary  course  of  his  work  knew  that 
the  car  door  was  there  and  should  have  seen 
the  protruding  spikes ;  that  he  had  an  unob- 
structed pathway,  and  that  therefore  he  was 
guilty  of  contributory  negligence  which 
would  bar  his  recovery.  It  must  be  conceded 
that  the  evidence  of  such  witnesses  was  pos- 
itive and  unqualified  on  that  point 

The  plaintiff  testified  as  follows : 

"Q.  Had  you  noticed  that  door  there  prior 
to  that  morning?  A.  I  never  seen  that  door 
before.  •  •  * 

"Q.  The  first  time  you  saw  this  door  was 
when  you  got  hurt?  A.  When  I  got  hurt  was 
the  first  time  I  ever  seen  that  door. 

"Q.  You  didn't  know  how  it  got  there,  or  any- 
thing about  it,  did  yon?    A.  No,  sir.  *   •  • 

"A.  I  sat  there,  and  I  was  looking  at  that 
door;  I  looked  up  and  I  saw  the  hinges  broken, 
and  I  looked  down  at  the  bottom,  and  I  seen 
that  spike.  That  was  the  first  time  I  noticed 
it  •   •  • 

"Q,  Now,  Mr.  Guntley,  isn't  it  a  fact  that 
that  door  had  been  there  alongside  of  the  ware- 
house since  the  23d  day  of  September,  1917? 
A  I  never  seen  that  door  before,  until  that  time. 
•  •  • 

"Q.  And  you  hadn't  noticed  that  door?  A. 
I  never  seen  that  door  anywhere,  until  I  got 
hurt  that  morning.  *  *  *  No;  but  in  sitting 
there  on  those  steps,  waiting  to  be  taken  home. 


I  was  looking  at  that  door,  as  I  stated  before. 
That  is  why  I  say— I  claim  that  that  door  was 
pulled  over  on  that  platform  about  14  inch- 
es.  *   *  * 

"Q.  And  [you]  came  out  there  and  sat  again ; 
that  was  the  first  time  you  ever  knew  there  was 
a  nail  there?  A.  That  was  the  first  time  I  ever 
knew  the  nail  was  there." 

Ben  Paul,  a  witness  for  the  plaintiff,  tes- 
tified thus: 

"Q.  Now,  were  you  down  at  the  warehouse  on 
the  1st  of  October?   A.  Yes,  sir. 

"Q.  What  was  done  there  on  that  day,  the 
lBt  day  of  October,  and  the  day  before  Mr. 
Guntley  got  hurt  in  reference  to  a  box  car  door ; 
what  was  done?  A.  Well,  the  door  came  oft 
of  the  car,  and  that  is  all  I  know;  so  the 
morning  before  it  was  put  up  there,  a  fellow 
that  wrb  on  the  train,  some  railroad  fellows, 
came  -up  there,  and  asked  Mr.  Gunderson  to  help 
put  the  door  up —  •   •  * 

**Q.  Well,  then,  what  did  you  and  Mr.  Gun- 
derson do,  Mr.  Paul?  A.  Well,  we  put  up  the 
door,  and  carried— the  railroad  fellows  came  in 
on  the  switch  that  morning,  and  the  door  laid 
across  the  track  where  there  is  a  little  switch 
that  turned,  and  closed  their  switch,  and  they 
couldn't  throw  the  switch  on  account  of  the 
door  being  there;  and  so  these  railroad  fellows 
came  up  there  and  asked  Mr.  Gunderson  if  they 
could  get  anybody  to  help  them,  and  I  happened 
to  be  inside  of  the  building,  No.  A,  working,  and 
he  happened  to  see  me,  and  he  asked  me  to 
come  and  help  him ;  so  we  picked  up  the  door 
and  set  it  up  beside  the  building.  *  *  * 

"Q.  Was  that  the  day  before  Mr.  Guntley  got 
hurt?  A.  It  was  a  day  or  two  before  he  got 
hurt  I  couldn't  remember  just  what  day  it 
was.  Me  and  a  couple  of  boys  put  it  up,  and 
I  went  back  to  my  work. 

"Q.  Where  did  you  get  the  door  from?  A. 
We  got  it  across  the  track.  •  *  • 

"Q.  Then  where  did  you  put  it  Mr.  Paul, 
from  this  place?  A.  We  carried  it  in  and  put 
it  beside  the  building,  right  by  the  lower  steps 
where  you  go  up  to  the  little  office  door.  *   *  * 

"Q.  And  who  assisted  you  in  putting  that 
door  up  there?    A.  Mr.  Gunderson. 

"Q.  And  who  else?   A.  The  railroad  fellows. 

"Q.  The  fellows  that  were  with  the  engine? 
A.  With  the  engine;  yes,  sir. 

"Q.  And  Mr.  Gunderson  is  with  the  American 
Can  Company?   A.  Yes,  sir. 

"Q.  And  what  position  did  he  hold  at  that 
time?  A.  Well,  he  holds— he  is  superintendent 
or  something.  1  don't  understand;  but  I  know 
he  hired  me  to  go  to  work. 

"Q.  Some  kind  of  an  officer  or  foreman?  A. 
Yes,  sir.  •  *  * 

*'Q.  Well,  what  did  you  see  there?  A.  Well, 
I  seen  three  spikes  in  the  door. 

"Q.  And  how  far  were  they  protruding  out 
of  the  door,  if  any  at  all?  A.  Well,  they  were 
out  from  the  door  about  2%  inches.   •   •  • 

"Q.  And  how  high  from  the  ground  was  that 
spike  that  was  bent  toward  the  steps?  A.  Well, 
I  judge  it  was  about  a  couple  of  inches  from 
the  ground,  or  8,  or  something  like  that" 

James  Oarsner  testified  for  the  plaintiff 
as  follows: 

"Q.  I  will  ask  you  in  going  from  this  place 
to  the  Amercian  Can  Company,  is  it  traveled 
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by  the  laborers  and  the  servants  in  that  ware- 
house— whether  or  not  this  route  down  there  to 
the  American  Can  Company  is  traveled?  A. 
Across  the  railroad?   Yes,  sir. 

"Q.  That  is  usually  and  customarily  traveled? 
A.  Yes,  sir;  it  is  the  short  cut  through  there. 

"Q.  And  what  would  be  the  long  cut?  A.  You 
would  have  to  come  out  here,  and  come  down 
these  stairs  and  around  back  here,  and  go 
around  by  the  crates  and  around  by  the  factory. 
There  are  crates  right  there  by  the  municipal 
scales." 

[1]  The  testimony  of  this  witness  tended  to 
show  that  the  door  was  removed  from  the 
track  and  placed  against  the  warehouse  the 
day  before  the  accident.  Assuming,  as  we 
must  for  the  purposes  of  this  opinion,  that 
the  testimony  on  the  part  of  the  plaintiff 
was  true,  It  would  show  that  the  switching 
crew  of  the  terminal  company  found  the  car 
door  lying  on  the  track  In  front  of  the  engine, 
and  with  the  aid  of  Mr.  Gunderson,  the 
foreman  of  the  can  company,  it  was  moved 
from  the  track  and  placed  against  the  wall 
of  the  warehouse  at  the.  foot  of  the  steps 
which  were  used  by  employes  of  the  can 
company  in  going  to  and  from  the  office  to 
the  warehouse,  and  that  on  the  outside,  pro- 
jecting from  the  car  door,  were  three  or  four 
large  spikes  pointing  toward  the  steps;  that 
the  car  door  .was  removed  from  the  track  the 
day  before  the  accident,  and  was  never  seen 
by  the  plaintiff  until  the  morning  that  he 
received  his  injuries,  and  that  he  was  In- 
jured in  going  down  the  steps  in  his  custom- 
ary manner,  by  coming  In  contact  with  one 
,  of  the  protruding  spikes,  without  any  knowl- 
edge of  its  presence  there. 

The  spike  in  the  car  door  was  the  proximate 
cause  of  the  injuries,  and  the  door  had  been 
placed  against  the  warehouse  wall  by  the 
joint  action  of  the  employes  of  both  defend- 
ants. While  those  employes  testified  pos- 
itively that  It  was  placed  there  about  10  days 
before  the  accident,  the  above  testimony  on 
the  part  of  the  plaintiff  tends  to  show  that 
it  was  so  placed  the  day  before  the  accident, 
and  the  plaintiff  testified  that  he  saw  It  for 
the  first  time  on  the  morning  of  the  accident 

Among  others,  the  court  gave  the  following 
Instructions : 

"The  law  requires  a  person  to  use  his  ordi- 
nary senses  of  sight  and  hearing  for  the  pro- 
tection of  himself  against  injury. 

"If  you  believe  from  the  evidence  in  this  case 
that  the  door  in  question  was  placed  in  a  posi- 
tion so  as  to  give  ample  room  for  passage  along- 
side of  it,  and  that  a  person  paying  ordinary 
attention  to  his  walking  would  have  noticed  the 
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same  and  avoided  said  door,  then  and  in  that 
event  you  are  instructed  that  the  defendants 
are  not  liable  in  this  case,  and  the  plaintiff  can- 
not recover  anything  herein. 

"If  you  believe  from  the  evidence  that  the 
plaintiff  at  the  time  of  the  alleged  injury  by 
which  he  claims  to  have  been  injured  in  this 
case  was  rushing  down  the  stairs,  and  not  pay- 
ing the  attention  to  where  he  was  going  that 
an  ordinarily  prudent  man  would  have  under 
the  circumstances,  and  by  reason  of  said  fact 
the  injury  occurred,  then,  and  in  that  event 
you  are  instructed  that  the  plaintiff  was  guilty 
of  contributory  negligence,  negligence  contribut- 
ing to  the  injury,  and  therefore  could  not  re- 
cover. 

"It  is  indisputably  shown  in  this  case  that 
the  place  where  the  plaintiff  claims  to  have  been 
injured  was  on  premises  belonging  to  the  city 
of  Portland,  and  not  owned  by  the  defendant 
the  Northern  Pacific  Terminal  Company,  or  by 
the  defendant  the  American  Can  Company. 
There  was  no  duty  on  the  part  of  the  defendant 
Northern  Pacific  Terminal  Company,  or  on  the 
part  of  the  defendant  the  American  Can  Com- 
pany, to  keep  said  premises  in  a  safe  condition 
for  the  plaintiff,  and  the  only  duty  owed  by  the 
defendant  Northern  Pacific  Terminal  Company 
and  the  defendant  the  American  Can  Company 
was  not  wantonly  to  injure  the  plaintiff. 

"Before  a  plaintiff  can  recover  any  sum  what- 
ever from  a  defendant,  the  defendant  must  have 
violated  some  duty  which  he  owed  to  that  plain- 
tiff. If  you  find  from  the  evidence,  therefore, 
that  the  door  in  question  was  placed  at  the 
point  in  question  by  any  employe  of  the  North- 
ern Pacific  Terminal  Company  of  Oregon,  or  by 
the  American  Can  Company,  but  was  not  placed 
there  wantonly  or  maliciously,  then  and  in  that 
event  you  are  instructed  that  the  plaintiff  can- 
not recover  in  this  case  any  verdict  whatever 
against  the  defendant  Northern  Pacific  Termi- 
nal Company  or  the  defendant  the  American 
Can  Company. 

"If  you  find  from  the  evidence  that  the  door 
in  question,  at  the  time  of  the  alleged  injury, 
was  in  a  location  where  any  ordinarily  prudent 
person  would  have  placed  the  same,  under  the 
circumstances,  then  there  was  no  negligence  on 
the  part  of  the  defendants,  or  their  employes, 
in  placing  the  same  at  said  point,  if  you  find 
they  did  so  place  the  said  door,  and  in  that 
event  your  verdict  should  be  in  favor  of  the  de- 
fendants." 

[2]  Under  this  charge,  favorable  to  the 
defendants,  the  jury  found  for  the  plaintiff. 
After  a  careful  reading  of  the  entire  record, 
we  think  that  there  was  sufficient  evidence 
to  sustain  the  verdict 

The  judgment  is  affirmed. 

McBRIDE,  O.  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 
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UKASE  INV.  CO.  v.  SMITH  et  aL 

(Supreme  Court  of  Oregon.    May  20,  1919.) 

1.  Partition  <£=>12(1)  —  Persons  Who  can 
Sue—  Lien  holders. 

Under  L.  O.  L.  §  435,  providing  that  the 
only  persons  who  can  sue  in  partition  are  those 
who  hold  as  tenants  in  common,  have  an  estate 
of  inheritance,  or  for  life  or  years,  or  a  vested 
remainder  or  reversion,  a  mere  lienholder  can- 
not institute  such  a  suit 

2.  Mortgages  <8=>187  —  Nature  or  Mortga- 
ger's Right. 

A  mortgagee  has  no  estate  or  title  to  realty, 
but  only  a  lien  which  is  enforceable  by  fore- 
closure of  his  mortgage. 


Incidental  to 
on  Property— 


3.  Partition  ®=>88— Relief 
Partition— Incumbrances 
Mortgage  Lien. 

Under  L.  O.  L.  §§  422-483,  governing  the 
partition  of  real  property,  reading  together  sec- 
tion 437,  making  the  lien  of  a  creditor  or  an 
undivided  portion  a  lien  upon  the  severed  por- 
tion thereafter,  and  section  461,  requiring  no- 
tice to  be  given  that  the  estate  is  sold  subject 
to  a  lien,  all  that  can  be  done  in  a  suit  of  par- 
tition concerning  a  mortgage  lien  is  to  attach 
it  to  the  partitioned  portion  of  the  property  to 
which  it  belongs. 

4.  Abatement  and  Revival  <®=>8{5) — Anoth- 
er Action  Pending— Identity  of  Causes 
of  Action. 

A  mortgage  foreclosure  suit  is  not  abated 
by  a  pending  suit  for  partition  of  the  mortgaged 
premises  brought  by  the  mortgagor  and  to  which 
the  mortgagee  was  made  a  party  defendant,  the 
procedure  for  foreclosure  under  L.  O.  L.  §§ 
422-434,  affording  greater  relief  to  the  mort- 
gagee than  he  could  obtain  in  a  partition  suit, 
which  is  intended  to  adjust  rather  than  enforce 
the  rights  of  parties,  and  under  which  no  per- 
sonal decree  against  the  debtor  could  be  ob- 
tained. 

5.  Abatement  and  Revival  <8=>8(4)— Other 
Action  Pending. 

Lis  pendens  is  not  a  good  plea .  unless  the 
judgment  in  the  first  action,  in  affording  the 
same  or  greater  relief,  would  bar  a  judgment  in 
the  second. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  J.  P.  Kavanaugh,  Judge. 

Suit  by  the  Ukase  Investment  Company 
against  Walter  V.  Smith  and  wife,  to  which 
P.  H.  Welcome  was  made  a  defendant.  A 
demurrer  to  defendants'  plea  In  abatement 
was  sustained,  and  decree  entered  for  plain- 
tiff, and  defendants  appeal.  Decree  affirmed. 

The  plaintiff  brought  this  suit  to  foreclose 
a  mortgage  given  to  it  by  Walter  V.  Smith 
and  his  wife  upon  his  undivided  interest  in 
fee  in  certain  real  estate  described  In  the 
complaint.  The  defendant  Welcome  is 
made  a  defendant  on  the  allegation  that  he 
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is  the  holder  of  a  tax  certificate  for  taxes 
assessed  and  unpaid  on  Smith's  share  in 
the  property.  Smith  and  his  wife  interpos- 
ed a  plea  in  abatement  to  the  effect  that  be- 
fore the  commencement  of  the  instant  fore- 
closure proceeding  he  had  instituted  a  suit 
to  partition  the  property,  to  which  suit 
the  plaintiff  here  was  made  a  defendant, 
and  that  as  such  it  has  there  answered,  de- 
claring the  amount  and  nature  of  its  Hen 
by  virtue  of-  the  mortgage  in  question,  and 
contended  that  the  realty  could  not  be  di- 
vided without  material  injury  to  the  rights 
of  the  parties,  in  consequence  of  which  the 
entire  estate  should  be  sold,  and,  among 
other  things,  that  the  proceeds  of  the  sale 
of  Smith's  portion  should  be  applied  to  the 
payment  of  such  judgment  as  the  plaintiff 
here  might  recover  in  its  foreclosure  suit, 
which  was  pending  at  the  time  its  answer 
was  filed.  A  demurrer  to  this  plea  was  sus- 
tained by  the  circuit  court,  and,  as  stated 
in  the  brief  of  the  appellant,  Walter  V. 
Smith: 


"Only  one  question  is  presented  to  the  court 
by  the  appeal,  namely,  can  the  plaintiff  main- 
tain its  suit  over  the  objection  of  the  defendants 
while  the  partition  suit  is  pending  and  undeter- 
mined?" 

A.  H.  McCurtaln,  of  Portland  (Bauer  & 
Greene  and  A.  H.  McCurtaln,  of  Portland, 
on  the  brief),  for  appellants. 

Wirt  Minor,  of  Portland  (Teal,  Minor  & 
Winfree,  of  Portland,  on  the  brief),  for  re- 
spondent 

BURNETT,  J.  (after  'stating  the  facts  as 
above).  Partition  of  real  property  is  gov- 
erned by  statute.  The  procedure  laid  down 
in  this  state  is  part  of  the  Code  of  1862, 
which  contains  also  provisions  for  the  fore- 
closure of  liens  upon  real  property.  The 
latter  is  delineated  in  chapter  5  of  title  6, 
L.  O.  L.,  and  the  former  in  the  following 
chapter,  L.  O.  L.  68  422-483.  It  is  primary 
learning  that  all  parts  of  the  same  statute 
must  be  construed  together,  and  so  that  all 
shall  stand  if  possible. 

[1]  As  stated  in  section  435,  L.  O.  L.,  the 
only  persons  who  can  institute  a  suit  in 
partition  are  those  who  hold  as  tenants  in 
common,  and  have  an  estate  of  inheritance, 
or  for  life  or  years,  or  by  virtue  of  a  vest- 
ed remainder  or  reversion  in  any  real  prop- 
erty. No  mere  lienholder  can  sue  in  parti- 
tion. It  is  required  by  the  following  section 
that  the  interest  of  all  persons  in  the  prop- 
erty shall  be  particularly  set  forth  in  the 
complaint,  as  far  as  known  to  the  plaintiff. 

[2]  We  must  remember  in  passing  that 
in  Oregon  a  mortgagee  has  no  estate  or  title 
to  realty,  but  only  a  lien  which  is  enforceable 
by  foreclosure  of  his  mortgage.  It  is  laid 
down  in  section  437  that,  at  his  own  election. 
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a  plaintiff  may  prosecute  as  a  defendant  a 
creditor  having  a  lien  on  the  property  or 
any  portion  thereof.  The  section  concludes 
with  this  language: 

"When  the  lien  is  upon  an  undivided  interest 
or  estate  of  any  of  the  parties,  such  lien,  if  a 
partition  be  made,  is  thenceforth  a  lien  only 
upon  the  share  assigned  to  such  party;  but 
such  share  shall  be  first  charged  with  its  just 
proportion  of  the  costs  of  the  partition,  in  pref- 
erence to  such  lien." 

Section  442  is  here  set  down  in  full: 

"If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evi- 
dence, without  such  allegation  in  the  complaint, 
to  the  satisfaction  of  the  court,  that  the  prop- 
erty or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to 
the  owners,  the  court  may  order  a  sale  thereof, 
and  for  that  purpose  may  appoint  one  or  more 
referees.  Otherwise,  upon  the  requisite  proofs 
being  made,  it  shall  decree  a  partition  according 
to  the  respective  rights  of  the  parties,  as  ascer- 
tained by  the  court,  and  appoint  three  referees 
therefor,  and  shall  designate  the  portion  to  re- 
main undivided  for  the  owners  whose  interests 
remain  unknown  or  not  ascertained." 

r 

Thus  far  it  Is  plain  that  the  normal  re- 
sult of  a  suit  in  partition  is  to  divide  the 
property  as  It  stands,  making  the  liens  upon 
hitherto  undivided  portions  a  charge  there- 
after only  upon  tracts  designated  as  the 
property  of  the  lien  debtors.  Such  a  con- 
clusion Is  the  rule.  A  sale  of  the  property 
is  the  exception.  ., 

It  remains  to  be  seen  by  an  examination 
of  the  statute  whether  the  result,  as  to  a 
mortgage  lien,  is  changed  by  the  subsequent 
sections  of  the  enactment.  It  is  true  that  by 
section  440  a  lien  creditor  defendant  is  re- 
quired to  declare  in  his  answer  how  his 
lien  is  created,  the  amount  of  the  debt  se- 
cured thereby  and  remaining  due,  and 
whether  such  debt  is  secured  in  any  other 
way,  and,  if  so,  the  nature  of  such  other 
security.  The  reason  for  the  requirement 
respecting  the  nature  of  the  other  security 
is  found  in  section  457,  which  gives  the 
court  the  power  to  require  such  a  lien  cred- 
itor to  marshal  his  securities,  exhausting 
other  assurances  for  the  payment  of  his 
debt  before  attacking  the  undivided  interest 
in  the  land  which  is  made  the  subject  of 
partition.  The  reason  for  calling  upon  the 
lien  creditor  to  declare  the  amount  of  his 
Hen  is  that  under  section  43T  the  court  may 
declare  the  amount  of  the  lien  which  thence- 
forward attaches  to  the  portion  of  the  land 
set  apart  to  the  lien  debtor.  By  section  444 
a  decree  confirming  a  partition  is  binding 
and  conclusive  on  parties  who  have  an  in- 
terest in  the  estate  as  owners  in  fee,  or  as 
tenants  for  life  or  for  years,  or  as  entitled 
to  the  reversion,  remainder,  or  inheritance 
of  such  property  or  any  part  thereof  after 
the  termination  of  a  particular  estate  there- 


in, etc.  This  category  does  not  Include 
mortgage  lien  holders,  for,  as  already  point- 
ed out,  such  persons  have  no  estate  in  the 
realty  sought  to  be  partitioned.  Indeed, 
section  445  expressly  declares  that  the  de- 
cree and  partition  shall  not  affect  any  per- 
son except  such  as  are  specified  in  the  pre- 
ceding section.  Section  447  provides  that 
If  the  court  is  satisfied  from  the  report  of 
the  referee  that  the  property  or  any  sep- 
arate part  thereof  is  so  situated  that  a  par- 
tition cannot  be  made  without  great  preju- 
dice to  the  owner,  it  then  can  make  a  de- 
cree directing  the  referees  to  sell  the  same 
or  any  part  thereof.  In  that  event,  as  re- 
quired by  section  449,  before  making  the 
order  of  sale,  if  lien  creditors,  other  than 
those  by  judgment  or  decree,  have  not  been 
made  parties,  they  must  be  made  defend- 
ants on  motion  of  either  of  the  original  par- 
ties. By  the  following  section  the  plaintiff 
may  produce  the  certificate  of  the  county 
clerk,  showing  unsatisfied  liens  by  judgment 
or  decree  affecting  the  property,  or  any  part 
thereof,  and  unless  this  certificate  is  fur- 
nished the  court  may  appoint  a  referee  to 
ascertain  the  amount  and  priority  of  such 
judgment  liens.  Notice  to  such  creditors 
may  be  served,  and  a  procedure  is  prescrib- 
ed to  be  observed  before  the  referee  in  as- 
certaining the  amount  of  such  liens  as  arise 
from  judgment  or  decree.  Manifestly  this  . 
procedure  does  not  include  more  than  the 
liens  of  the  latter  class,  and  excludes  the 
consideration  of  Hens  by  mortgages. 
We  note  that  under  section  456: 

"The  proceeds  of  the  sale  of  the  incumbered 
property  shall  be  distributed  by  the  decree  of 
the  court,  as  follows: 

"1.  To  pay  its  just  proportion  of  the  general 
costs  of  the  suit; 

"2.  To  pay  the  costs  of  the  reference ; 

"3.  To  satisfy  the  several  liens,  in  their  or- 
der of  priority,  by  payment  of  the  sums  due, 
and  to  become  due,  according  to  the  decree; 

"4.  The  residue  among  the  owners  of  the  prop- 
erty sold,  according  to  their  respective  shares." 

In  our  Judgment,  the  liens  mentioned  in 
the  order  of  distribution  refer  to  those  al- 
ready adjudicated  by  a  Judgment  or  decree. 
It  is  provided  in  section  458  that  the  pro- 
ceedings to  ascertain  the  amount  of  the  liens, 
as  already  stated,  shall  not  delay  the  sale 
nor  affect  any  other  party  whose  rights  are 
not  involved  in  such  proceedings.  It  Is 
said  In  section  461: 

"All  sales  of  real  property  made  by  the  ref- 
erees shall  be  made  by  public  auction  .to  the 
highest  bidder,  in  the  manner  required  for  the 
sale  of  real  property  on  execution.  The  notice 
shall  state  the  terma  of  sale,  and  if  the  prop- 
erty or  any  part  of  it  is  to  be  sold  subject  to  a 
prior  estate,  charge,  or  lien,  that  shall  be  stated 
in  the  notice." 

A  sale  may  be  made  on  credit.  Section 
462.  Securities  may  be  taken  by  the  referee 
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for  the  payment  of  the  purchase  price.  Sec- 
tion 468. 

[3]  Beading  together,  as  we  must,  section 
437,  making  the  lien  of  a  creditor  on  an  un- 
divided portion  a  lien  upon  the  severed  por- 
tion thereafter,  and  section  461,  requiring 
notice  to  be  given  that  the  estate  is  sold 
subject  to  a  lien,  we  conclude  that  all  that 
can  be  done  in  a  suit  of  partition  respecting 
a  mortgage  lien  is  to  attach  it  to  the  par- 
titioned portion  of  the  property  to  which  it 
belongs.  If  it  is  to  be  foreclosed  in  the  par- 
tition suit,  there  would  be  no  reason  for 
announcing  to  the  purchaser  that  the  land 
it  affects  will  be  sold  subject  to  its  lien ;  for 
the  very  purpose  and  scope  of  a  foreclosure 
sale  is  to  divest  the  property  from  the  lien 
and  pass  it  unincumbered  to  a  purchaser. 
The  partition  statute  is  utterly  silent  re- 
specting the  enforcement  of  a  mortgage  lien. 
The  whole  purpose  and  intent  of  the  parti- 
tion procedure  is  to  adjust  rather  than  to 
enforce  the  rights  of  the  parties.  The  rea- 
son for  the  distinction  made  in  the  statute 
between  liens  by  judgment  or  decree  and 
other  liens  is  that  the  amounts  of  the  former 
have  already  been  adjudicated,  the  issues 
have  been  determined,  and  nothing  remains 
to  be  done  except  to  enforce  the  decree.  The 
ministerial  act  of  the  county  clerk  in  certi- 
fying to  their  existence  is  sufficient  to  insure 
their  liquidation  out  of  the  proceeds  of  sale. 
On  the  other  hand,  the  validity  of  and  the 
amount  due  on  a  mortgage  are  yet  to  be 
determined.  More  than  that,  there  Is  a 
wide  difference  between  declaring  and 
establishing  a  right  of  a  party  respecting  a 
tract  of  land  and  the  enforcement  of  that 
right.  It  is  true  the  Ukase  Investment  Com- 
pany as  defendant  in  the  partition  suit  asks 
for  a  sale  of  the  property;  but  the  reason 
it  gives  is  that  the  realty  cannot  be  divided 
without  prejudice  to  the  owners.  More- 
over, the  complaint  there  states  that  the 
company  Is  the  owner  in  its  own  right  of 
one-third  of  the  land,  and  in  that  character 
it  may  urge  the  sale  instead  of  division  of 
the  tract  It  also  prays  that  the  share  of 
Smith  in  the  proceeds  of  sale  be  applied  to- 
wards satisfaction  of  any  judgment  it  may 
thereafter  obtain  against  him  In  the  fore- 
closure suit;  but  this  falls  far  short  of 
seeking  foreclosure  in  the  partition  proceed- 
ing. It  only  means  that  if  the  company  be- 
comes a  judgment  creditor,  as  it  may  by 
final  decree  in  foreclosure,  It  can  share  as 
such  in  the  distribution  prescribed  in  sec- 
tion 466.  This  is  quite  consistent  with  the 
sale  in  partition  of  Smith's  part  subject  to 
the  mortgage  as  authorized  by  section  461. 

In  other  words,  in  its  character  as  a  judg- 
ment creditor  the  company  would  be  entitled 
to  Its  distributive  share  of  whatever  Smith's 
share  would  bring  subject  to  the  mortgage, 
and  besides,  as  mortgagee  might  sell  on 


foreclosure  as  against  the  purchaser  for  the 
balance  of  the  debt  remaining  unpaid. 

[4]  We  come  then  to  the  question,  al- 
ready stated,  whether  this  mortgage  fore- 
closure suit  can  be  maintained  while  the 
partition  suit  is  yet  undetermined.  In  other 
words,  will  the  partition  suit  abate  the  fore- 
closure suit?  The  matter  is  thus  treated  in 
1  C.  J.  72: 

"As  has  also  been  stated,  one  of  the  generally 
recognized  tests  of  the  identity  of  causes  of  ac- 
tion is  this:  Is  full  and  adequate  relief  obtain- 
able in  the  prior  suit?  If  it  is,  then  the  second 
suit  is  unnecessary  and  vexatious  and  should 
abate;  but  it  is  otherwise  if  the  whole  relief 
sought  in  the  second  suit  is  not  obtainable  in 
the  first.  If  the  relief  which  may  be  given 
or  the  remedies  available  in  the  second  suit 
are  more  extensive  than  can  be  attained  in  the 
first,  a  plea  to  the  second  suit  of  the  pendency 
of  the  first  is  not  good.  The  rale  in  equity  it 
the  same  as  at  law,  that  the  plea  of  a  prior  suit 
pending  can  be  pleaded  when,  and  only  when,  all 
the  relief  sought  in  the  second  action  is  obtain- 
able in  the  first" 

[S]  The  principle  seems  to  be  that  lis  pen- 
dens is  not  a  good  plea  unless  the  judgment 
in  the  first  action  would  bar  a  judgment  in 
the  second.  Foster  v.  Napier,  73  Ala.  595; 
Dick  v.  Gilmer,  4  La.  Ann.  520;  Martin  v. 
Splivalo,  69  Cal.  611,  11  Pac.  4S4 ;  Gilpin  v. 
Carroll,  92  Md.  44,  47  Atl.  1021.  The  rule 
is  otherwise  stated  thus:  If  more  relief  can 
be  had  in  the  second  suit  than  in  the  first, 
the  latter  win  not  support  a  plea  in  abate- 
ment of  the  former.  Larter  v.  Canfleld,  59 
N.  J.  Eq.  461,  45  Atl.  616;  Jordan  v.  Under- 
bill, 91  App.  Div.  124,  86  N.  Y.  Supp.  620; 
Reis  v.  Applebaum,  170  Mich.  508,  136  N. 
W.  393 ;  G rifling  v.  G rifling  Iron  Co.,  61  N. 
J.  Eq.  269,  48  Atl.  910;  Carr  v.  Lyle,  126 
Mich.  655,  86  N.  W.  145.  Or,  as  stated  in 
Way  v.  Bragaw,  16  N.  J.  Eq.  217,  84  Am, 
Dec.  147: 

"To  abate  the  second  suit,  the  remedy  in  the 
first  must  be  coextensive,  and  equally  beneficial 
to  the  complainant." 

Recurring  to  the  provisions  of  chapter  5 
of  title  6  we  find  that  a  lien  upon  real  prop- 
erty, other  than  that  of  a  judgment  or  de- 
cree, shall  be  foreclosed,  and  the  property 
adjudged  to  be  sold  to  satisfy  the  debt  se- 
cured thereby  by  a  suit.  In  such  a  proceed- 
ing the  lien  creditor  may  recover  a  personal 
decree  against  the  debtor,  which,  under  cer- 
tain circumstances,  may  be  satisfied  out  of 
other  property  belonging  to  the  debtor.  No 
provision  for  such  relief  is  authorized  by  the 
partition  procedure.  In  foreclosure  a  sale 
for  the  satisfaction  of  the  decree  may  be 
compelled  at  the  suit  of  the  plaintiff,  and  it 
is  for  cash,  subject,  of  course,  to  the  right  of 
redemption  as  upon  sale  by  execution. 
Whether  a  sale  shall  be  made  at  all  and, 
if  made,  the  terms  thereof  are  subject  to  the 
discretion  of  the  court  in  a  partition  suit, 
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with  the  restriction  that  the  court  cannot 
order  a  sale  unless  It  shall  be  made  to  ap- 
pear that  actual  partition  of  the  land  cannot 
be  made  without  detriment  to  the  owners. 
Under  such  circumstances  the  mortgagee  is 
not  bound  to  surrender  his  remedy  by  fore- 
closure at  the  option  of  any  tenant  in  com- 
mon who  desires  to  partition  the  land,  and 
much  less  if  the  latter  also  happens  to  be 
the  mortgagor.  When  the  latter  gave  the 
mortgage  it  was  subject  to  the  provisions  of 
the  statute  respecting  the  foreclosure,  cou- 
pled with  a  personal  judgment  against  him- 
self. He  cannot  circumscribe  or  hinder  this 
right  of  the  mortgagee  by  mere  election  to 
make  him  a  party  defendant  in  a  partition 
suit  In  brief,  the  established  procedure  for 
foreclosure  affords  greater  and  more  efficient 
relief  to  the  creditor  than  he  can  obtain  in 
a  partition  suit,  the  primary  object  of  which 
is  to  adjust  rather  than  to  enforce  the  rights 
of  the  parties.  For  this  reason,  if  for  no 
other,  the  foreclosure  is  not  to  be  abated  by 
the  partition.  The  decree  of  the  circuit 
court  is  affirmed. 

McBRlDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


(107  Wash.  116) 

KIENBAUM  et  al.  v.  RATHFON  REDUC- 
TION WORKS  et  aL   (No.  14832.) 

(Supreme  Court  of  Washington.   May  15, 1919.) 

1.  Mines  and  Minekals  <8=»54%,  New,  vol 
6A  Key-No.  Series— Mortgages— Consider- 
ation. 

A  contract  under  which  a  deed  was  taken 
to  mining  property  to  secure  repayment  of  ad- 
vances to  be  made  held  not  to  require  the  party 
making  the  advances  -  to  pay  a  certain  claim 
in  full,  but  only  to  apply  thereon  a  pro  rata 
share  of  royalties  received. 

2.  Mines  and  Minekals  «=»54%,  New,  vol. 
6A  Key-No.  Series— Mobtgages— Consider- 
ation —  Conditions  Precedent  to  Fore- 
closure. 

Where  a  party  took  a  deed  to  mining  prop- 
erty to  secure  advances  to  be  made,  agreeing 
to  apply  a  certain  share  of  royalties  received 
toward  the  payment  of  a  certain  indebtedness 
owing  by  the  mining  company,  it  was  a  condi- 
tion precedent  to  decreeing  a  foreclosure  that  the 
royalties  be  deposited  with  the  mining  com- 
pany for  the  benefit  of  such  third  person,  and 
the  party  making  the  advances  was  not  enti- 
tled to  a  foreclosure  by  showing  that  it  had 
applied  nil  the  royalties  on  other  debts  of  the 
mining  company  which  it  had  assumed. 

3.  Bills  and  Notes  «=>12C  —  Attorney 
Fees. 

The  allowance  of  an  attorney's  fee  of  $300 
in  a  suit  on  a  note  for  $8,572.76,  providing  for 
a  reasonable  attorney  fee,  was  sufficient. 


Department  2. 

Appeal  from  Superior  Court,  Ferry  Coun- 
ty ;  C.  H.  Neal,  Judge. 

Action  by  Fred  Kienbaum  and  others 
against  the  Rathfon  Reduction  Works  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions. 

A.  H.  Kenyon,  of  Spokane,  for  appellants. 
George  V.  Alexander,  of  Republic,  for  re- 
spondents. 

FULLERTON,  J.  Some  time  prior  *  to 
March  10,  1908,  the  county  of  Ferry  became 
the  owner,  through  tax  foreclosure  proceed- 
ings, of  two  certain  mining  claims  situated 
within  its  boundaries.  On  the  day  named  it 
leased  the  property  to  one  Richard  Mulroy 
for  a  term  of  two  years ;  the  lease  providing 
that  Mulroy  should  mine  the  property,  ship 
and  smelt  the  ores  so  mined,  and  turn  over 
to  the  county  a  certain  percentage  of  the 
smelter  returns.  The  lease  also  granted  Mul- 
roy an  option  to  purchase  the  property  for  a 
stated  consideration,  agreeing  that  the  sums 
received  as  royalties  should  be  credited  on 
the  purchase  price  if  the  option  was  exer- 
cised. Mulroy  assigned  his  interests  in  the 
lease  to  one  J.  L.  Harper,  and  Harper  In 
turn  assigned  to  a  corporation  known  as  the 
New"  Republic  Company. 

The  option  to  purchase  was  not  exercised 
by  the  lessee  or  his  assigns,  and  on  March 
8, 1910,  the  county  entered  into  ah  agreement 
with  the  New  Republic  Company  for  a  sale 
of  the  property.  In  this  agreement  the  pur- 
chaser agreed  to  pay  for  the  property  the 
sum  of  $29,075.83,  in  the  manner  following: 
It  agreed  to  enter  into  and  hold  possession 
of  the  property ;  operate  the  same ;  ship  und 
smelt  the  ores  taken  from  the  mine;  pay  to 
the  county  a  certain  percentage  of  the  net 
smelter  returns  for  the  first  year;  an  in- 
creased percentage  of  such  returns  for  the 
first  half  of  the  second  year;  a  further  in- 
creased percentage  for  the  second  half  of 
the  second  year,  and  at  the  end  of  the  second 
year  to  pay  to  the  county  such  balance  of  the 
purchase  price  as  remained,  after  crediting 
thereon  the  sums  received  from  the  smelter 
returns;  the  county  agreeing  to  deed  the 
property  to  the  purchaser  or  its  assigns  on 
the  payment  of  the  purchase  price. 

On  September  23,  1910,  the  New  Republic 
Company  assigned  its  contract  of  purchase 
to  D.  W.  Kathfon,  A.  L.  Bradley,  and  F.  W. 
Bewley.  As  a  consideration  for  the  assign- 
ment, the  assignees  assumed  the  obligations 
of  the  assignor  to  the  county  of  Ferry,  and, 
in  addition  to  the  royalties  payable  to  the 
county  by  the  terms  of  that  contract,  agreed 
to  pay  into  the  treasury  of  the  New  Republic 
Company  a  royalty  of  5  per  cent  on  the 
values  of  the  smelted  ores  until  the  expire- 
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tlon  of  the  contract  with  the  county,  and, 
if  they  then  purchased  the  property,  would 
pay  to  the  New  Republic  Company  the  sum 
of  $100,000.  They  further  agreed  to  organize 
a  holding  company  and  assign  to  such  com- 
pany  the  contract  of  purchase.  Pursuant  to 
this  agreement  the  assignees  organized  a  cor- 
poration under  the  name  of  Rathfon  Reduc- 
tion Works,  and  made  the  assignment  as 
agreed ;  the  corporation,  as  part  of  the  con- 
sideration for  the  assignment,  assuming  the 
obligations  of  the  assignors  with  the  New 
Republic  Company.  The  Rathfon  Reduction 
Works  entered  into  possession  of  and  operat- 
ed the  property.  It  did  not,  however,  meet 
the  final  payment  due  the  county  at  the  time 
it  matured,  and  extensions  of  time  were 
granted  it  by  the  county.  The  Rathfon  Re- 
duction Works  seems  not  to  have  been  at  all 
times  able  to  meet  Its  current  expenses,  and 
Rathfon,  Bradley,  and  Bewley  advanced  mon- 
eys to  its  use.  These  sums  were  carried  on 
the  books  of  the  corporation  as  the  "Rathfon 
Trustee  Account,"  and  were  the  acknowledg- 
ed obligations  of  the  company,  which  it  had 
agreed  to  repay  with  interest  At  the  time 
of  the  transfer  by  the  New  Republic  Com- 
pany to  Rathfon,  Bradley,  and  Bewley  the 
company  owed  certain  obligations,  the  princi- 
pal one  of  which  was  a  note  to  John  Hollis 
for  the  sum  of  $7,500.  This  note  was  ex- 
pected to  be  liquidated  from  the  royalties 
agreed  to  be  paid  to  the  company  in  the 
agreement  of  transfer. 

On  January  7,  1914,  the  note  and  account 
mentioned  were  unpaid.  The  Rathfon  Re- 
duction Works,  seemed  also  to  be  unable  to 
satisfy  the  county  that  the  obligation  remain- 
ing due  to  it  on  the  purchase  price  of  the 
property  would  ultimately  be  paid.  This 
condition  led  to  the  following  agreement  be- 
tween the  appellants  in  the  present  action, 
who  were  then  stockholders  in  the  Rathfon 
Reduction  Works,  and  that  .  corporation, 
namely: 

"Agreement  for  which,  for  valuable  consid- 
eration, the  receipt  whereof  is  hereby  acknowl- 
edged, Fred  Kienbaum,  John  Hollis,  and  F.  B. 
Babcock,  parties  of  the  first  part,  and  the 
Rathfon  Reduction  Works,  a  corporation,  par- 
ty of  the  second  part,  agrees  each  for  himself, 
his  heirs  or  assigns,  to  be  firmly  bound  by  these 
presents  as  follows,  to  wit: 

•The  parties  of  the  first  part  undertake  and 
agree  that  on  or  before  March  1,  A.  D.  1916, 
they  will  pay  or  cause  to  be  paid  to  the  treas- 
urer of  Ferry  county  all  of  the  amount  due  and 
necessary  to  fully  satisfy  the  requirements  of 
the  present  lease  and  bond,  thereby  completing 
title  and  transfer  by  deed  in  fee  simple  to  the 
Rathfon  Reduction  Works  all  of  the  mining 
property  named  in  said  lease  and  bond,  more 
particularly  described  as  the  Republic  and  Ce- 
celia lode  mining  claims  and  mining  claims,  and 
to  pay  the  amount  of  one  certain  note  for  $7,500 
given  to  John  Hollis,  trustee,  by  the  New  Re- 
public Company,  and  the  amount  of  indebted- 
ness represented  in  legal  account  credited  to  D. 
W.  Rathfon,  trustee,  on  the  books  of  the  Rath- 


fon Reduction  Works,  or  the  sum  total  of  all 
money  advanced  by  D.  W.  Rathfon,  A.  L.  Brad- 
ley, and  F.  W.  Bewley  due  and  not  paid  on  or 
before  March  1, 1914,  and  all  of  which  payments 
shall  be  made  upon  the  following  terms  and 
conditions  : 

"Thirty  per  cent,  of  all  net  smelter  or  bullion 
returns  mined  and  milled  from  the  above-men- 
tioned mining  property  shall  be  immediately 
paid  to  the  Waverly  Exchange  Bank  for  the 
benefit  of  the  said  parties  of  the  first  part  under 
the  terms  of  this  agreement,  on  all  ore  ship- 
ped or  milled  after  March  1,  1914.  Net  smelter 
returns  shall  mean  the  amount  'received  after 
freight  and  treatment  charges  have  been  de- 
ducted, and  net  bullion  returns  shall  mean  the 
amount  received  after  deducting  reasonable 
milling  charges. 

"A  correct  account  of  all  amounts  and  inter- 
est accruing  on  said  John  Hollis  Trustee  note, 
D.  W.  Rathfon  Trustee  account,  and  the  amount 
due  and  payable  to  Ferry  county  on  lease  and 
bond  shall  be  kept  and  payments  made,  set 
aside  or  credited  as  follows:  Considering  at 
date  of  each  payment  the  amount  due  and  not 
yet  paid  by  the  company  to  or  for  Ferry  county, 
John  Hollis  trustee  note,  and  D.  W.  Rathfon 
Trustee  account  as  each  a  separate  unit;  then 
pay  to  each  party  or  fund  its  respective  pro 
rata  share  as  represented  in  the  aggregate  of  all 
the  amounts,  excepting  always  that  5  per  cent 
of  such  net  smelter  or  bullion  returns  which  are 
presumably  paid  to  the  New  Republic  Com- 
pany shall  first  be  deducted  from  any  payment 
on  the  John  Hollis  note,  and  the  balance  of  note 
prorated. 

"If  any  time  it  shall  be  necessary  for  the  par- 
ties of  the  first  part  to  advance  money  to  com- 
plete payment  on  lease  and  bond,  then  the  said 
party  of  the  second  part  shall  cause  to  be  ex- 
ecuted a  note  and  first  mortgage  on  the  above- 
mentioned  property  covered  by  lease  and  bond 
in  favor  of  the  said  parties  of  the  first  part  for 
the  whole  amount  due  them;  note  and  mort- 
gage due  and  payable  on  or  before  March  1,  A. 
D.  1916,  and  to  bear  interest  at  the  rate  of  10 
per  cent,  per  annum. 

"On  March  1,  A.  D.  1916,  the  party  of  the 
second  part  shall  assume  and  pay  any  remain- 
ing balance  on  said  John  Hollis  Trustee  note 
and  D.  W.  Rathfon  Trustee  account  thereby 
relieving  the  said  party  of  the  first  part  from 
any  further  responsibility  in  the  matter. 

"The  said  party  of  the  second  part  shall  con- 
tinue to  operate  and  carry  on  the  business  of 
mining  the  property  during  the  life  of  this  agree- 
ment under  the  same  restrictions,  conditions, 
and  method  of  mining  as  required  by  the  present 
lease  and  bond. 

"The  party  of  the  first  part  shall  at  all  times 
protect  the  party  of  the  second  part  in'  legal 
possession  of  the  said  mining  property,  and  if 
any  payments  are  due  or  necessary  to  be  made 
to  Ferry  county  to  fully  protect  the  company's 
interests,  then  any  such  amount  of  payment  may 
be  made  directly  to  said  Ferry  county  and  the 
remainder  paid  to  the  Waverly  Exchange  Bank 
as  above  mentioned. 

"For  and  in  consideration  of  the  above-men- 
tioned guaranty,  possible  payments,  and  serv- 
ices, the  said  Rathfon  Reduction  Works,  party 
of  the  second  part,  will  properly  issue  to  the 
Waverly  Exchange  Bank  82,124  shares  of  the 
capital  stock  of  said  company  and  deliver  same 
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to  said  bank  under  proper  escrow  agreement  to 
hold  such  stock  until  all  of  the  above-mentioned 
indebtedness  shall  be  paid,  and  then  deliver  to 
the  order  of  the  above-mentioned  parties  of  the 
first  part 

"Signed  and  executed  at  Republic,  Wash.,  this 
6th  day  of  January,  A.  D.  1914." 

Pursuant  to  the  agreement  the  appellants, 
on  March  3,  1914,  paid  to  Ferry  county  on 
the  purchase  price  of  the  property  the  sum 
of  $5,000,  and- on  July  22,  1914,  paid  the  fur- 
ther sum  of  $16,950,  the  balance  due  there- 
on, taking  a  deed  from  the  county  directly  to 
themselves.  The  Rathfon  Reduction  Works 
continued  to  operate  the  property  for  some 
time  longer  paying  in  royalties  to  the  Waver- 
ly  Exchange  Bank  under  the  provisions  of 
the  agreement  set  forth  the  sum  of  $10,300. 
Out  of  this  sum  the  appellants  paid  a  portion 
of  the  Hollis  note  and  certain  other  obliga- 
tions, but  paid  no  part  thereof  on  the  Rath- 
fon Trustee  account.  On  this  account  there 
was  due  on  January  6,  1914,  the  sum  of  $9,- 
060.23. 

The  appellants  treated  the  deed  from  Fer- 
ry county  to  them  as  security  for  the  sums 
advanced  by  them  for  the  use  of  the  Rath- 
fon Reduction  Works,  and  on  November  22, 
1916,  began  the  present  action  to  foreclose  It 
as  a  mortgage.  In  their  complaint  the  ap- 
pellants set  forth  the  several  agreements 
hereinbefore  mentioned.  Including  the  agree- 
ment between  themselves  and  the  Rathfon 
Reduction  Works;  set  forth  their  advance- 
ments to  the  county  of  Ferry  made  in  pur- 
suance of  the  agreement ;  alleged  ownership 
of  the  Hollis  note,  and  that  there  remained 
due  and  unpaid  thereon  the  sum  of  $8,572.76, 
and  that  the  sura  of  $1,500  is  a  reasonable 
sum  to  be  allowed  as  attorney's  fees  for 
bringing  suit  thereon.  While  they  alleged 
generally  a  full  performance  of  the  terms  of 
the  agreement,  no  mention  was  made  of  the 
Rathfon  Trustee  account,  nor  was  mention 
made  of  the  $10,300  paid  to  the  Waverly  Ex- 
change Bank  for  their  use.  The  prayer  was 
for  the  recovery  of  $35,801.88,  for  an  attor- 
ney's fee  of  $1,500,  and  a  foreclosure  of  the 
Hen  and  a  sale  of  the  property  thereunder  in 
the  usual  manner.  The  answer  put  in  issue 
certain  of  the  allegations  of  the  complaint, 
set  up  the  several  agreements  hereinbefore 
outlined,  and  pleaded  a  breach  on  the  part 
of  the  appellants  of  the  agreement  entered  in- 
to between  the  parties  hereto.  It  also  set 
forth  the  payment  of  the  royalties  to  the 
Waverly  Exchange  Bank  pursuant  to  the 
last-named  agreement,  that  the  appellants 
had  failed  to  account  for  the  same,  and  that 
it  had  not  paid  the  Rathfon  Trustee  account 
The  prayer  was  for  relief  appropriate  to  its 
allegations.  A  reply  was  filed  putting  in  is- 
sue the  affirmative  allegations  of  the  answer. 

On  the  issues  as  framed  the  cause  was 
tried  to  the  court.  At  the  conclusion  of  the 
evidence  the  court  found  the  deed  from  Fer- 


ry county  to  the  appellants  to  be  a  mortgage 
and  security  for  the  sums  advanced  and 
agreed  to  be  advanced  by  the  appellants,  and 
that  the  appellants  were  entitled  to  a  decree 
foreclosing  it  as  a  mortgage.  Striking  the 
account  between  the  parties,  the  court  fur- 
ther found  that  there  remained  due  on  the 
Hollis  note,  after  applying  the  payments 
thereon  applicable  thereto,  the  sum  of  $587.- 
14;  that  the  sums  paid  to  the  county  of 
Ferry,  with  interest,  amounted  to  the  sum 
of  $27,208.27 ;  that  the  appellants  had  agreed 
to  pay  the  Rathfon  Trustee  account,  and  had 
not  paid  the  same;  that  the  amount  due 
thereon,  with  interest,  was  $11,956.31;  and 
that  the  appellants  were  entitled  to  an  at- 
torney's fee  of  $300.  A  decree  was  entered 
for  the  aggregate  of  these  sums ;  the  court 
decreeing,  however,  that  no  execution  or  or- 
der of  sale  should  be  entered  on  the  decree 
until  the  appellants  should  pay  to  the  re- 
spondents the  amount  of  the  Rathfon  Trustee 
account. 

On  this  appeal  the  appellants  assign  that 
the  court  erred:  (1)  In  holding  that  they 
were  obligated  to  pay  the  Rathfon  Trustee 
account;  (2)  in  holding,  if  they  are  obligat- 
ed to  pay  such  account,  that  the  sum  due 
them  was  the  amount  found  by  the  court  the 
amount  being  less  than  the  sum  actually  due ; 
and  (3)  in  holding  that  the  sum  of  $300  was 
a  reasonable  sum  to  be  allowed  as  attorney's 
fees. 

[1]  The  appellants  contend  In  support  of 
the  first  assignment  of  error  that  the  con- 
tract between  the  parties  by  its  express 
terms  does  not  obligate  them  to  pay  the 
Rathfon  Trustee  account  This  contract  we 
have  hereinbefore  set  out  in  full.  Its  perusal 
will  show  that  It  Is  somewhat  inartiflcially 
drawn.  In  the  first  paragraph,  after  the  in- 
troductory matter,  It  seems  to  be  expressly 
provided  that  the  appellants  will  pay  the 
account  on  or  before  March  1,  1916.  But 
this  Is  followed  by  a  statement  that  payments 
"shall  be  made  on  the  following  terms  and 
conditions,"  and  this  clause  by  provisions 
for  the  operation  of  the  mine  by  the  respond- 
ents, for  the  payment  to  the  Waverly  Ex- 
change Bank  for  the  use  of  appellants  of 
certain  royalties,  and  for  the  prorating  by 
the  appellants  of  these  royalties  on  this  ac- 
count with  others  named.  Then  follows  an 
explicit  provision  that  on  "March  1,  A.  D. 
1916,  the  party  of  the  second  part,  Rathfon 
Reduction  Works,  shall  assume  and  pay  any 
remaining  balance  on  said  *  *  •  Rath- 
fon Trustee  account,  thereby  relieving  the 
said  party  of  the  first  part  the  appellants, 
from  any  further  responsibility  in  the  mat- 
ter." This,  it  seems  to  us  clear,  Is  not  an 
absolute  agreement  to  pay  the  account.  The 
appellants  but  promised  to  pay  thereon  a  pro 
rata  share  of  the  royalties  they  should  re- 
ceive from  the  operation  of  the  mine  up  to 
a  certain  date,  and,  If  it  was  not  then  paid. 
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the  remainder  was  to  be  assumed  by  the  re- 
spondents. As  between  these  parties,  there- 
fore, there  was  no  binding  agreement  to  pay 
the  account. 

We  are  aware  that  the  trial  court  rested 
Its  conclusion  on  the  acts  of  the  parties,  con- 
struing those  acta  to  be  an  interpretation  of 
the  contract  in  accordance  with  the  respond- 
ent's contention.  But  we  can  find  no  Jus- 
tification in  the  evidence  for  this  conclusion. 
The  appellants'  acts,  it  seems  to  us,  Indicate 
a  repudiation  of  any  obligation  with  respect 
to  the  account  rather  than  an  agreement  to 
pay  it 

[2]  This  conclusion,  however,  does  not  mean 
that  the  appellants  are  to  escape  liability 
entirely  with  respect  to  the  account.  They 
did  not  pay  thereon  the  pro  rata  share  the 
account  was  entitled  to  receive  of  the  royal- 
ties and  for  this  they  are  liable.  Nor  can 
It  be  satisfied  by  crediting  the  amount  due 
on  the  obligation  of  the  respondent  to  the 
appellants.  In  the  execution  of  the  contract 
the  parties  recognized  the  fact  that  the  ac- 
count was  due  to  third  persons  who  had  ad- 
vanced the  money  which  It  represented  to  the 
respondent,  and  recognized  the  fact  that  it 
was  to  be  applied  to  their  uses.  Such  sums 
as  were  received  from  the  royalties  therefore 
must  be  paid  to  the  respondent  for  the  bene- 
fit of  the  persons  making  the  advancement  as 
a  condition  precedent  to  a  decree  of  fore- 
closure. 

In  arriving  at  the  amount  due  the  court 
credited  the  entire  amount  received  from  the 
royalties  to  the  Hollls  note;  Owing  to  the 
view  the  court  took  of  the  contract,  this 
was  a  proper  disposition  of  that  fund.  Since 
we  hold  that  a  part  of  this  fund  is  payable 
to  the  trustee  account,  the  credit  on  the  Hol- 
lls note  is  too  large  by  the  amount  rightly 
payable  to  the  trustee  account 

[3]  The  attorney's  fee  allowed  was  suffi- 
cient The  deed,  even  as  construed  as  a 
mortgage,  did  not  carry  with  it  an  attorney's 
fee  for  its  foreclosure  other  than  the  at- 
torney's fee  allowed  as  a  part  of  the  stat- 
utory costs.  The  only  part  of  the  obliga- 
tion sued  upon  which  provided  for  an  attor- 
ney's fee  In  costs  of  suit  was  the  Hollls 
note,  and  for  suit  thereon  the  attorney's  fee 
allowed  was  reasonable. 

The  decree  entered  is  therefore  reversed, 
and  the  cause  remanded,  with  instructions  to 
ascertain  the  amount  due  on  the  sums  ad- 
vanced by  the  appellants  to  Ferry  county, 
with  Interest,  ascertain  the  amount  due  on 
the  Hollls  note,  and  credit  thereon  the  sums 
paid  the  Waverly  Exchange  Bank  as  royalties 
for  the  use  of  the  appellants,  less  the  pro 
rata  share  thereof  payable  to  the  Rathfon 
Trustee  account;  require  the  appellants  to 
pay  Into  court  for  the  use  of  the  beneficiaries 
of  the  trustee  account  the  last-mentioned 
sum,  and  when  it  is  so  paid  enter  a  decree 


of  foreclosure  in  the  usual  form  for  the  sums 
ascertained  to  be  due. 


PARKER,  MOUNT, 
MAIN,  JJ.,  concur. 


HOLOOMB,  and 


(107  Wash.  86) 

FIRST  SECURITY  &  LOAN  CO.  v.  ENGLE- 
HART.  (No.  15096.) 

(Supreme  Court  of  Washington.  May  14, 1919.) 

1.  Statutes  <S=»231— Construction— Cods. 

Probate  Code  1917,  8  92,  being  a  complete 
and  comprehensive  act  upon  the  subject-matter 
of  Its  title,  must  be  construed  as  a  whole,  and 
the  sections  and  subdivisions  must  be  harmo- 
nized, read,  and  construed  together.  , 

2.  Executors  and  Administrators  <g=>231— 
Claims  Against  Estate— Construction  of 
Statute. 

Probate  Code  1917,  g  107,  providing  that  a 
claim  against  estate  not  filed  within  six  months 
after  date  of  publication  of  notice  to  creditors 
shall  be  barred,  is  mandatory. 

3.  executohs  and  administrators  222(1) 
— n  onintebvention  wlll— claims 
Against  Estate— Necessity  of  Filing. 

Probate  Code  1917,  §  92,  does  not  dispense 
with  the  necessity  of  filing  claim  against  es- 
tate being  administered  under  a  nonintervention 
will,  in  view  of  section  107,  providing  that 
claims  not  filed  shall  be  barred;  latter  stat- 
ute applying  to  administration  of  estates  un- 
der nonintervention  as  well  as  under  other 
wills. 

4.  Executors  and  Administrators  «=»227(3) 
—Claims  Against  Estate— Sufficiency  of 
Claim. 

Under  Probate  Code  1917,  §  108,  an  un- 
sworn statement  of  a  claim  filed  against  an  es- 
tate is  insufficient. 

Department  1. 

Appeal  from  Superior  Court,  Yakima 
County;  Harcourt  M.  Taylor,  Judge. 

Action  by  the  First  Security  &  Loan  Com- 
pany against  Gertrude  S.  Englehart,  execu- 
trix of  the  last  will  and  testament  and  trus- 
tee of  the  estate  of  Ira  P.  Englehart,  deceas- 
ed. From  a  portion  of  the  Judgment  render- 
ed, plaintiff  appeals.  Affirmed. 

Richards  &  Fontaine,  of  North  Yakima, 
for  appellant. 

Rigg  &  Venables,  of  North  Yakima,  for  re- 
spondent. 

MITCHELL,  J.  On  June  80,  1916,  Ira  P. 
Englehart  gave  his  note  for  $14,370  to  the 
First  National  Bank  of  North  Yakima.  To 
secure  its  payment  he  deeded  to  plaintiff, 
First  Security  &  Loan  Company,  two  pieces 
of  real  property,  and  assigned  to  it  30  shares 
of  the  capital  stock  of  the  Klickitat  &  Slm- 


For  other  case*  see  same  topic  and  KEY-NUMBER  <n  all  Key -Numbered  Digests  and  Indexes 


Digitized  by 


Google 


14 


181  PACIFIC 


REPORTER 


(Wash. 


toe  Irrigation  Company.  A  trust  agreement 
In  writing  was  entered  Into  at  the  same  time 
whereby  It  was  agreed  that  plaintiff  should 
hold  title  to  the  property  to  protect  and  se- 
cure the  Indebtedness  due  the  bank.  It  gave 
plaintiff  the  right  to  sell  the  property  at  such 
price  as  It  deemed  advisable  at  any  time  the 
bank  considered  it  necessary.  It  provided 
that,  If  the  proceeds  of  sales  of  the  property 
were  not  sufficient  to  pay  the  debt,  Englehart 
was  obligated  to  pay  the  balance.  Englehart 
died  on  December  8, 1916,  leaving  a  noninter- 
vention will  by  whlcb  he  devised  all  his  prop- 
erty to  his  wife,  Gertrude  S.,  and  their  two 
children.  The  will  was  admitted  to  probate 
by  the  superior  court  of  Yakima  county  on 
December  12,  1916,  and  Gertrude  S.  Engle- 
hart, nominated  therein  as  executrix,  was 
duly  appointed  and  on  the  same  day  quali- 
fied as  executrix.  On  December  15,  1916,  for 
the  purpose  of  making  proof  of  the  solvency 
of  the  estate,  the  attorney  for  the  executrix 
requested  and  received  from  the  bank  a 
statement  of  the  Englehart  Indebtedness.  The 
statement  was  not  verified.  No  other  state- 
ment of  the  claim  was  ever  presented  to  the 
executrix  or  her  attorney.  Pursuant  to  an 
order  of  the  superior  court  she  gave  due  and 
proper  notice  to  creditors,  the  first  publica- 
tion of  which  was  on  December  18,  1916.  In 
January,  1917,  a  part  of  the  property  held  in 
trust  was  sold,  with  the  written  consent  of 
the  executrix,  and  the  proceeds  applied  on 
the  note.  Thereafter,  on  February  23,  1917, 
May  25, 1917,  August  10,  1917,  and  November 
7,  1917,  the  executrix  made  payments  on  the 
note  at  the.  bank  and  was  at  all  times  famil- 
iar with  its  face  value. 

After  December  18,  1917,  the  time  within 
which  creditors  were  allowed  to  present 
their  claims  having  expired,  the  bank  was 
notified  that  because  of  Its  failure  to  present 
a  duly  verified  claim  the  estate  would  not  be 
responsible  for  any  amount,  and  that  it  must 
look  only  to  the  property  held  In  trust  to  se- 
cure the  payment  of  the  note.  Thereupon 
the  bank  assigned  Its  rights  and  transferred 
the  note  to  plaintiff,  which  brought  this  ac- 
tion demanding  judgment  against  the  execu- 
trix as  such  for  the  amount  due  on  vae  note; 
that  the  trust  property  remaining  on  hand  be 
sold  and  the  proceeds  applied  on  the  amount 
found  due;  and  that  the  deficiency,  If  any, 
be  declared  a  just  and  valid  claim  against 
the  estate.  Upon  a  trial  the  court  made  find- 
ings and  conclusions,  and  entered  judgment 
favorable  to  plaintiff,  except  that  it  was  not 
entitled  to  have  the  amount  due  on  the  note 
allowed  as  a  claim  against  the  estate,  but 
that  it  must  look  solely  to  the  security  held 
by  it  for  the  satisfaction  of  the  debt 

Plaintiff  has  appealed  from  that  portion  of 
the  judgment  denying  it  a  judgment  against 
the  estate,  or  the  defendant  as  executrix 
thereof,  other  than  the  right  to  have  the 
trust  property  sold  and  the  proceeds  applied 
to  the  payment  of  the  debt. 


Appellant  states  the  appeal  presents  only 
two  questions: 

"First  Was  it  necessary  under  the  existing 
status  of  our  probate  law  to  present  the  claim 
to  the  executrix,*  who  was  administering  the 
estate  under  a  nonintervention  will?  Second. 
If  presentation  was  required,  what  was  neces- 
sary to  constitute  such  a  presentation  as  would 
establish  the  debt  as  a  valid  claim  against  the 
estate?" 

As  to  the  first  proposition,  it  will  be  ob- 
served that  the  Probate  Code  of  1917  became 
effective  about  the  middle  of  the  year  within 
which  creditors  were  notified  to  present  their 
claims  in  this  estate.  Insisting  there  is  a 
difference  in  the  1917  law  as  compared  with 
the  law  prior  thereto,  with  respect  to  the 
matter  of  the  presentation  of  claims  where 
the  estate  is  being  administered  under  a  non- 
intervention will,  appellant  contends  the  lat- 
er law  controls  in  this  case.  The  difference 
between  the  pertinent  portions  of  the  old  and 
of  the  new  statute  concerning  noninterven- 
tion wills  is  that,  whereas  the  prior  law 
(Session  Laws  of  1897,  §  1,  p.  285,  same  being 
section  1444,  Rem.  Code)  provides: 

"  *  •  •  That  in  all  such  cases  the  claims 
against  such  estates  shall  be  paid  within  oue 
year  from  the  date  of  the  first  publication  of 
notice  to  creditors  to  present  their  claims,  un- 
less auch  time  be  extended  by  the  court,  for 
good  cause  shown,  for  a  reasonable  time. 
*   *   • »» 

— the  present  law  (Probate  Code  of  1917,  | 
92;  c.  156,  p.  66*6,  Laws  of  1917)  provides: 

"  *  *  *  It  shall  not  be  necessary  to  take 
out  letters  testamentary  or  of  administration, 
except  to  admit  the  will  to  probate  and  to  file 
a  true  inventory  of  all  the  property  of  such  es- 
tate and  give  notice  to  creditors  and  to  the  state 
board  or  person  having  charge  of  the  collec- 
tion of  inheritance  tax,  in  the  manner  required 
by  existing  laws." 

This  court,  in  the  case  of  Foley  v.  Mc- 
Donnell, 48  Wash.  272,  93  Pac.  321,  upon 
quoting  the  provisions  of  the  noninterven- 
tion will  statute  of  1897  with  reference  to  no- 
tice to  creditors  to  present  claims,  and  the 
statute  requiring  creditors  to  present  their 
claims,  said: 

"These  two  provisions  last  above  quoted  seem 
to  make  it  clear  that,  in  cases  of  noninterven- 
tion wills,  creditors  shall  present  their  claims 
within  one  year  of  the  publication  of  notice, 
and  failure  so  to  do  bars  such  claim  the  same  as 
in  other  classes  of  wills.  It  is  true  this  court 
held  otherwise  in  Moore  v.  Kirkman,  19  Wash. 
605,  54  Pac.  24,  and  possibly  in  other  cases. 
But  these  cases  arose  under  the  statute  before 
1897,  when  the  amendments  above  quoted  were 
made  to  the  statute  in  force  at  that  time.  Un- 
der the  present  statute,  we  are  of  the  opinion 
that  it  is  the  duty  of  the  executor,  under  wills 
like  the  one  in  question,  to  publish  a  notice  to 
creditors,  and  failure  of  the  creditors  to  file  a 
claim  within  the  year  bars  such  claim." 
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[1]  Discussing  the  probate  law  of  1917, 
counsel  for  appellant  notices  that  subdivi- 
sion 13  of  it  is  devoted  to  "Settlement  of  Es- 
tates Without  Administration,"  contains  the 
section  with  reference  to  nonintervention 
wills,  has  no  provision  directing  creditors  to 
present  their  claims,  and  makes  the  argu- 
ment that  this  subdivision  seems,  and  appar- 
ently is  Intended,  to  be  complete  in  Itself  and 
to  contain  all  the  law  governing  the  adminis- 
tering of  estates  under  nonintervention  wills. 
We  are  not  convinced  by  the  argument  The 
law  of  1917  Is  designated  "Probate  Code," 
and  entitled  "An  act  to  establish  a  code  of 
probate  law  and  procedure,  including  the 
making  and  probating  of  wills,  administra- 
tion of  estates  of  deceased  persons,"  etc  It 
consists  of  223  sections,  and,  besides  a  por- 
tion designated  "General  Provisions,"  It  has 
23  subdivisions,  being  altogether  a  complete 
and  comprehensive  act  upon  the  subject-mat- 
ter of  its  title.  The  whole  constitutes  a  gen- 
eral system  which  must  be  respected  as  such 
In  all  attempts  at  construction.  The  sections 
and  subdivisions  are  In  pari  materia,  and  by 
the  well-established  rule  must  be  harmoniz- 
ed, read,  and  construed  together,  thus  form- 
ing a  complete  statutory  structure  enacted 
all  at  the  same  time.  State  ex  rel.  Miller  v. 
Griffen,  46  Wash.  489,  90  Pac.  661;  2  Lewis' 
Sutherland,  Statutory  Construction  (2d  Ed.) 
p.  847. 

Section  107  of  the  Probate  Code  of  1917 
(page  672)  requires  that: 

"Every  executor  •  *  •  shall,  immediately 
after  his  appointment,  cause  to  be  published 
•  *  *  a  notice  to  the  creditors  of  the  de- 
ceased, requiring  all  persons  having  claims 
against  the  deceased  to  serve  the  same  on  the 
executor  *  *  *  or  his  attorney  of  record, 
and  file  [the  same]  *  *  *  within  six  months 
after  the  date  of  the  first  publication  of  such 
notice.  *  •  *  If  a  claim  be  not  filed  within 
the  time  aforesaid,  it  shall  be  barred." 

[2]  This  statute  Is  but  a  repetition  of  the 
prior  law  as'  found  at  sections  1470  and  1472, 
Rem.  Code,  except  that  formerly  a  creditor 
had  a  year  In  which  to  present  his  claim. 
Such  statute  of  nonclalm  is  mandatory. 
Empson  v.  Fortune,  172  Pac.  873,  and  cases 
cited;  In  re  Parkes'  Estate,  178  Pac.  83. 

Counsel  for  appellant,  contending  for  the 
negative  as  to  each,  the  necessity  for  pre- 
senting a  claim,  and  the  necessity  for  its  ver- 
ification in  the  case  of  a  nonintervention 
will,  relies  upon  numerous  Texas  cases,  and 
the  early  case  of  this  court  of  Moore  v.  Kirk- 
man,  19  Wash.  605,  64  Pac.  24.  Obviously 
they  are  not  In  point,  because  our  present 
statute  differs  from  the  statutes  those  cases 
construed.  The  statute  of  Texas  provides: 

"Any  person  capable  of  making  a  will  may 
so  provide  in  his  will  that  no  other  action  shall 
be  had  in  the  county  court  in  relation  to  the 
settlement  of  his  estate  than  the  probating  and 


recording  of  his  will,  and  the  return  of  an  in- 
ventory, appraisement  and  lists  of  claims  of  his 
estate."  Article  1995,  Revised  Statutes  of  Tex- 
as 1895 ;  Vernon's  Sayles'  Texas  Civil  Statutes 
1914,  vol  2,  art.  3362. 

It  Is  to  be  observed  that  the  Texas  statute 
makes  no  provision  for  notice  to  creditors. 
Our  statute,  prior  to  1897,  which  was  section 
955,  vol.  2,  Hill's  Code,  was  to  the  same  effect 
as  the  Texas  statute,  which  accounts  for  the 
rule  of  Moore  v.  Kirkmsn,  supra,  as  remark- 
ed by  this  court  in  the  case  of  Foley  v.  Mc- 
Donnell, supra. 

[3]  So  that,  if  we  consider  this  case  In  the 
light  of  the  1917  statutes  with  reference  to 
administering  estates  under  nonintervention 
wills,  notice  to  creditors  and  the  necessity 
for  presenting  claims,  or  the  similar  statutes 
In  force  Just  prior  thereto,  it  necessarily  fol- 
lows there  was  necessity  for  the  appellant  to 
present  its  claim  to  the  executrix  prior  to  the 
expiration  of  one  year  from  the  date  of  the 
first  publication  of  her  notice  to  creditors. 

[4]  Appellant's  second  point  Is  Important 
because  only  an  unsworn  statement  of  the 
claim  was  furnished  by  the  bank.  We  have 
seen  that  the  statute  at  all  times  since  1897 
required  every  executor  to  give  notice  to 
creditors  to  present  their  claims.  By  sec- 
tion 108  of  the  Probate  Code  of  1917,  "every 
claim  served  and  filed,"  and  by  the  prior  law 
(section  1473,  Rem.  Code)  "every  claim  pre-* 
sented,"  Is  required  to  be  supported  by  the 
affidavit  of  the  claimant  that  the  amount  is 
Justly  due,  no  payments  have  been  made 
thereon,  and  there  are  no  offsets  to  the  same. 
To  declare  that  there  may  be  a  proper  pres- 
entation of  a  claim  against  an  estate  without 
its  being  supported  by  the  affidavit  of  the 
claimant  would  at  once  nullify  the  law.  This 
court,  in  the  case  of  Empson  v.  Fortune,  su- 
pra, in  writing  on  this  subject,  after  stating 
that  the  claim  there  involved  was  not  sup- 
ported by  the  oath  of  any  one  as  required  by 
the  statute,  and  that  It  was  contended  the 
obligation  was  not  such  as  Is  required  to  be 
supported  by  affidavit  upon  Its  being  present- 
ed to  an  executor,  and  that  it  was  further 
contended  the  executors  had  waived  formal 
presentation  of  the  claim,  gave  a  list  of  cases 
of  this  court  effectually  answering  those  con- 
tentions, and  said: 

"By  these  decisions  it  has  become  the  settled 
law  of  this  state  that  the  proper  presentation 
of  a  claim  is  a  fact  to  be  proven  essential  to 
the  cause  of  action,  and  that  an  executor  or 
administrator  cannot,  because  of  the  mandatory 
provisions  of  our  claim  statute,  waive  such 
presentation  so  as  to  estop  himself  from  defend- 
ing upon  the  ground  of  .  want  of  such  proper - 
presentation." 

Again,  In  the  case  of  Ward  v.  Magaha,  71 
Wash.  679,  129  Pac  395,  this  court  said: 

"Claims  against  estates  are  collectible  under 
the  statute,  and  not  otherwise." 
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The  statutes  are  plain.  A  claim  must  not 
only  be  presented,  bnt  it  must  be  supported 
by  affidavit. 

Judgment  affirmed. 

CHADWICK,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


(106  Wash.  661) 

SHERIDAN  et  nx.  v.  O.  E.  DOHERTT,  Inc. 
(No.  15092.) 

(Supreme  Court  of  Washington.    April  28, 
1919.) 

1.  Landlord  and  Tenant  <S=>79(1)— Sublet- 
ting— Unlawful  Detainee. 

If  a  lessee  sublets  the  premises,  or  a  por- 
tion of  the  premises,  for  the  entire  term,  or 
the  remainder  of  the  term,  the  subletting  will 
operate  as  an  assignment,  either  of  the  entire 
estate  or  pro  tanto,  as  the  case  may  be,  and  the 
original  lessor  can  maintain  an  action  of  un- 
lawful detainer  against  the  sublessee  upon  the 
expiration  of  the  original  lessee's  term. 

2.  Landlord  and  Tenant  «8=>79(1),  296(2)— 
Subletting. 

A  sublease  for  a  term  beyond  the  original 
term,  the  sublease  containing  independent  and 
restrictive  covenants,  personal  to  the  original 
lessee,  distinguishing  it  in  form  from  the  orig- 
inal lease,  is  not  a  subletting  which  will  bar  the 
relation  of  landlord  and  tenant,  but  is  an  as- 
signment which  will  give  the  owner  the  right 
to  maintain  unlawful  detainer  as  against  the 
sublessee  at  the  expiration  of  the  original  term. 

3.  Landlord  and  Tenant  <8=»79(1)— Rela- 
tion— Subletting. 

In  order  to  sustain  a  sublease,  so  that  the 
relation  of  landlord  and  tenant  does  not  exist 
between  the'  owner  and  the  subtenant,  there 
must  be  a  reversionary  interest  in  the  premises, 
however- small  it  may  be. 

4.  Landlord  and  Tenant       301(1)— Sum- 
mary Proceedings— Subtenants. 

A  lessor  may  maintain  an  action  of  unlaw- 
ful detainer  against  an  assignee  of  the  lease. 

3.  Appeal  and  Error  «=»1154— Correction 
of  Judgment. 
Where  the  court  in  an  unlawful  detainer 
action  entered  a  judgment,  in  form  a  judgment 
of  ejectment,  the  judgment  will  not  be  reversed 
on  appeal,  but  will  be  affirmed,  with  directions 
to  enter  a  formal  judgment  under  the  statute. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; John  S.  Jurey,  Judge. 

Action  by  John  E.  Sheridan  and  wife 
against  O.  E.  Doberty,  Incorporated.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 


Hughes,  McMicken,  Ramsey  &  Rupp  and 
John  P.  Garvin,  all  of  Seattle,  for  appellant 

Ryan  &  Desmond,  of  Seattle,  for  respond- 
ents. 

CHADWICK,  O.  J.  The  facts  of  this  case 
are  admitted.  One  Gerald  was  a  sublessee  of 
the  Seattle  Brewing  &  Malting  Company, 
which  held  by  lease  from  the  Gottsteln-  In- 
vestment Company,  the  owner.  The  lease 
from  the  Investment  Company  to  the  Brew- 
ing Company,  as  well  as  the  lease  from  the 
Brewing  Company  to  Gerald,  expired  on  Au- 
gust 31,  1917.  On  November  1,  1916,  Gerald 
sublet  a  part  of  the  premises  to  the  appel- 
lant for  a  term  expiring  August  31,  1921. 
Unlike  the  two  former  leases,  appellant's 
lease  contained  several  restrictive  covenants 
and  clauses.  The  lease  of  the  Brewing  Com- 
pany and  the  lease  of  Gerald  having  expired 
by  limitation  on  August  31,  1917,  and  not 
having  been  renewed,  the  owner  (Gottsteln 
Investment  Company)  leased  the  entire  prem- 
ises to*  respondents.  Appellant  refused  to 
quit  upon  demand.  A  notice  was  served  un- 
der the  forcible  entry  and  detainer  statute, 
and  after  three  days  appellant  was  ousted 
under  the  process  of  the  court.  The  ouster 
was  sustained  at  the  trial,  and  judgment  en- 
tered. 

The  principal  reliance  of  appellant  is  that, 
whereas,  an  action  of  unlawful  detainer  will 
not  lie  unless  the  conventional  relation  of 
landlord  and  tenant  exists  between  the  par- 
ties (Meyer  v.  Beyer,  43  Wash.  368,  86  Pac. 
661;  Shannon  v.  Grindstaff,  11  Wash.  536, 
40  Pac.  123;  Seattle  Operating  Co.  v.  Cav- 
anaugh,  6  Wash.  325,  33  Pac.  356),  and  there 
being  no  such  relation  by  contract  or  by  es- 
toppel resting  in  the  conduct  of  the  parties, 
the  court  was  in  error  In  overruling  its  de- 
murrer to  the  complaint  and  entering  judg- 
ment upon  the  admitted  facts. 

It  is  admitted  that  ejectment  will  lie,  but 
it  Is  argued  that,  having  seized  upon  the 
summary  remedy  given  by  statute  in  aid  of 
the  right  of  a  landlord  to  repossess  himself 
of  his  property  at  the  termination  of  a  lease, 
the  court  must  accept  the  theory  of  the  re- 
spondents and  proceed  only  In  the  exercise 
of  its  special  jurisdiction ;  that  it  cannot  try 
out  the  general  issue  of  title  and  take  a 
judgment  which  is  in  legal  effect  a  writ  of 
ejectment  State  ex  rel.  Seaborn  Shipyards 
Co.  v.  Sup'r  qt,  172  Pac.  826;  Jeffries  v. 
Spencer,  86  Wash.  183,  149  Pac.  651;  Big 
Bend  Land  Co.  v.  Huston,  98  Wash.  640,  168 
Pac.  470.  Whether  this  conclusion  logically 
follows  depends  upon  the  soundness  of  the 
premise  assumed  by  counsel;  that  is,  that 
there  is  no  privity  of  contract  or  estate  be- 
tween the  parties  and  hence  no  relation  of 
landlord  and  tenant. 

It  is  argued  that  the  owner,  or  one  claim- 
ing under  him,  cannot  maintain  unlawful 
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detainer,  unless  It  Is  shown  that  the  defend- 
ant holds  in  the  same  estate  as  the  one  who 
stands  In  Immediate  contractual  relation 
with  the  owner  or  his  immediate  successor  In 
interest;  in  other  words,  that,  appellant  hav- 
ing taken  possession  under  a  lease  contain- 
ing restrictive  clauses  and  covenants  differ- 
ing in  form  from  the  conditions  and  cove- 
nants contained  in  the  contract  of  his  im- 
mediate lessor,  there  is  no  such  privity  of 
estate  or  contract  as  will  sustain  a  summary 
proceeding,  that  a  forcible  detainer  implies 
a  breach  of  contract,  and,  appellant  being  in 
no  way  answerable  to  respondents;  either  by 
express  words  or  by  the  implication  of  its 
contract,  they  must  find  their  remedy,  if 
any,  in  ejectment 

[1]  To  sustain  this  theory  we  must  assume 
as  a  premise  that  the  demise  from  Gerald  to 
appellant  Is  In  fact  and  In  law  a  sublease. 
It  is  established  that,  if  a  lessee  sublet  the 
premises  or  a  portion  of  the  premises  for  the 
entire  term  or  the  remainder  of  a  term,  the 
subletting  will  operate  as  an  assignment  ei- 
ther of  the  entire  estate  or  pro  tanto,  as  the 
case  may  be.  Tiffany,  Landlord  &  Tenant,  § 
151 ;  Taylor,  Landlord  ft  Tenant  (9th  Ed.)  § 
16;  Underbill,  Law  of  Landlord  ft  Ten- 
ant, f  624 ;  McAdam,  Landlord  ft  Tenant  (4th 
Ed.)  S  233.  In  Weander  v.  Claussen  Brewing 
Ass'n,  42  Wash.  226,  84  Pac.  735,  114  Am.  St 
Rep.  110,  7  Ann.  Caa.  536,  the  question  was 
whether  the  relation  of  landlord  and  tenant 
existed  between  the  owner  and  a  sublessee 
of  a  part  of  the  premises  for  the  entire  term. 
The  court  said: 
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"In  order  to  pass  upon  this  question  it  Is 
necessary  to  determine  what  was  .the  legal  ef- 
fect of  the  written  instrument  'which  they 
jointly  executed.  Appellant  contends  that  it 
was  a  lease,  and  that  it  constituted  him  a  ten- 
ant of  respondent,  while  the  latter  urges  that 
it  was  in  law  an  assignment,  and  not  a  lease, 
for  the  reason  that  it  transferred  all  rights 
which  respondent  acquired  from  its  lessor,  in- 
cluding the  entire  term  under  its  lease,  with  no 
reversionary  interest  reserved.  The  instrument 
Is  in  the  form  of  a  lease,  and  contains  apt  words 
designating  it  as  such ;  but  it  covers  the  entire 
term  which  respondent  had  acquired  by  its  own 
lease.  No  portion  of  the  term  whatever  is  re- 
served for  reversion  to  respondent.  It  is  con- 
ceded that  the  terms  and  covenants  of  the  in- 
strument are  in  the  exact  words  of  the  lease 
held  by  respondent,  and  no  other  or  new  cove- 
nants are  included  therein.  We  think,  under 
the  authorities,  that  the  legal  effect  of  such  an 
instrument  is  that  of  an  assignment  in  full  of 
the  lease  by  its  holder;  that  it  is  not  a  new 
lease,  which  creates  a  new  lessor  and  subten- 
ant with  the  relation  of  landlord  and  tenant 
between  the  two,  but  the  new  nominal  lessee 
becomes  an  assignee  of  the  whole  leasehold  es- 
tate affected." 

So  if  Gerald  had  sublet  to  appellant  In  the 
terms  of  his  own  lease,  and  for  a  term  equal 
in  time,  respondents  could  maintain  an  ac- 
tion of  unlawful  detainer  upon  the  expiration 
181  P.-2 


of  Gerald's  term,  unembarrassed  by  the  plea 
that  the  conventional  relation  of  landlord 
and  tenant  did  not  exist 

[2]  The  controlling  question  then  is  wheth- 
er a  sublease  for  a  term  beyond  the  original 
term — the-  sublease  containing  Independent 
and  restrictive  covenants  distinguishing  it  in 
form  from  the  contract  of  the  immediate 
lessor  with  the  owner  or  landlord— is  a  sub- 
letting which  will  bar  the  relation  of  land- 
lord and  tenant,  or  is  an  assignment  entire 
or  pro  tanto,  which  will  create  the  relation 
and  thus  give  the  owner  or  one  claiming  un- 
der him  avail  of  the  right  to  maintain  un- 
lawful detainer  as  against  a  sublessee  hold- 
ing over  after  the  expiration  of  the  original 
term.  It  is  said  with  much  show  of  reason 
and  sustaining  authority  that  the  relation  of 
landlord  and  tenant  never  exists  between  the 
owner  and  a  subtenant  for  there  is  neither 
privity  of  contract  or  of  estate  to  sustain  the 
relation.  16  R.  C.  L.  p.  879;  Shannon  v. 
Grlndstaff,  supra. 

We  are  not  Inclined  to  raise  the  question 
whether  the  contract  as  between  Gerald  and 
appellant  was  one  other  than  of  subtenancy ; 
for  the  transaction  may  be  called  a  lease 
between  the  second  and  third  parties,  and 
nevertheless  operate  as  an  assignment  as  be- 
tween the  original  lessor  and  such  third 
party.  16  R.  O.  L.  pp.  824,  825.  When  the 
question  is  raised  between  the  ownef  and 
the  sublessee,  the  courts  have  not  hesitated 
to  look  to  the  legal  effect  of  the  contract. 
No  Importance  is  attached  to  the  words  "de- 
mise" or  "lease,"  or  to  the  form,  covenants, 
or  conditions  of  the  contract  if  its  legal  ef- 
fect be  to  convey  the  entire  term.  Under- 
bill, Landlord  ft  Tenant  I  626 ;  Woodhull  v. 
Rosenthal,  61  N.  T.  382. 

[S,  4]  It  is  upon  this  principle  that  a  sub- 
letting for  the  entire  or  remainder  of  a  term 
is  held  to  be  an  assignment  giving  the  own- 
er a  right  to  maintain  an  action  of  unlaw- . 
ful  detainer  as  against  one  claiming  as  a 
sublessee,  Is  sustained.  There  is  another 
principle— and  we  deem  It  to  be  decisive  of 
this  case.  It  is  that  in  order  to  sustain  a 
sublease  there  must  be  a  reversionary  inter- 
est in  the  premises,  however  small  it  may  be. 
The  only  covenants  which  may  be  relied  up- 
|*on  to  assert  or  sustain  a  reservation  of  a  re- 
version in  Gerald  (his  demise  being  for  a 
time  beyond  his  term)  is  a  right  to  re-enter 
for  nonpayment  of  rent  or  condition  broken. 
But  It  Is  held  that  a  right  of  re-entry  for 
condition  broken  or  for  the  nonpayment  of 
rent  cannot  exist  as  an  Independent  condi- 
tion, but  only  as  an  Incident  to  an  estate  or 
interest  for  the  protection  of  that  for  which 
it  is  reserved. 

"A  mere  reservation  of  rent  or  a  reservation 
of  a  right  of  re-entry  for  a  breach  of  any  of 
the  conditions  of  the  lease,  will  not  change  the 
legal  relation  of  the  parties,  *  •  *  and  the 
introduction  of  new  covenants  into  the  instru- 
ment does  not  change  the  legal  effect  of  giving 
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up  the  reversion."  Wood,  Landlord  &  Tenant 
(2d  Ed.)  p.  179.  note. 

"The  right  of  re-entry  for  nonpayment  of 
rent,  or  for  condition  broken,  is  not  of  itself 
a  reservation  of  a  reversion,  or  any  part  of  the 
ostate  granted,  but  is  a  mere  chose  in  action. 
When  enforced,  the  grantor  is  in  through  the 
breach  of  the  condition,  and  not  by  the  revert- 
er." Craig  v.  Summers,  47  Minn.  189,  49  N. 
W.  742,  15  L.  R.  A.  236 ;  Weander  v.  Claussen 
Brewing  Ass'n,  42  Wash.  226,  84  Pac.  735, 
114  Am.  St  Rep.  110,  7  Ann.  Cas.  536,  and 
cases  there  cited;  Ohio  Iron  Co.  v.  Auburn 
Iron  Co.,  64  Minn.  404,  67  N.  W.  221 ;  Under- 
bill, Landlord  &  Tenant,  §  626. 

But,  if  we  grant  that  Gerald  had  a  rever- 
sionary Interest  up  to  the  time  his  lease  ex- 
pired, it  ceased  when  he  quit,  leaving  the 
sublease  in  legal  effect  no  more  than  an  as- 
signment for  his  term.  . 

"A  lease  by  a  lessee  to  a  third  person,  extend- 
ing beyond  his  own  term,  is  not  a  sublease,  but 
in  in  legal  effect  an  assignment  of  his  lease." 
Mulligan  v.  Hollingsworth  (C.  C.)  99  Fed.  216. 

"So,  if  a  lessee  for  three  years  assigns  his 
term  for  four  years,  or  demises  the  house  for 
four  years,  he  does  not  by  this  gain  a  tortious 
reversion,  and  it  does  but  amount  to  an  assign- 
ment of  his  interest"  Hicks  v.  Downing,  1 
Lord  Raym.  99;  Wollaston  v.  Hakewill,  3  Man. 
&  G.  297;  Taylor,  Landlord  &  Tenant  (9th 
Ed.)  8  Ul. 

It  seems  fundamental  that  Gerald  could 
not  transfer  a  greater  interest  or  estate  in 
the  premises  than  he  could  assert  against  his 
own  landlord. 

"The  transfer  *  •  •  of  the  tenant's  entire 
interest  in  the  whole  premises,  leaving  no  re- 
version in  him,  has  almost  invariably  been  re- 
garded, not  as  a  sublease,  but  as  an  assignment 
*  *  *  And  the  \f act  that  the  transfer  is  in 
form  a  sublease,  or  reserves  rights  as  against 
the  transferee  similar  to  such  as  are  ordinarily 
reserved  on  a  lease,  has  ordinarily  been  consid- 
ered immaterial."  Tiffany,  Landlord  &  Tenant, 
§  151. 

[4]  The  covenants  relied  on  to  take  this 
case  out  of  these  rules  in  no  way  touch  the 
reversion.  They  are  personal  to  Gerald,  and 
when  his  interest  expired  by  the  lapse  of 
time  they  lost  all  their  contractual  force. 
The  condition  that  appellant  would  not  keep,' 
sell,  or  give  away  intoxicating  liquors  upon 
the  premises,  and  like  conditions,  were  pure- 
ly personal,  and  in  no  way  affect  the  pri- 
mary estate  or  reversion.  Therefore,  to  sus- 
tain itself  under  the  covenants  and  restric- 
tive clauses  of  its  lease,  appellant  must  show 
that  some  fragment  of  the  term  remains  In 
its  lessor.  To  hold  otherwise  would  put  us 
to  the  extremity  of  holding  that  a  transfer, 
in  form  a  sublease  coequal  in  time  with  the 
original  lease,  would  be  an  assignment,  mak- 


ing the  sublessee  liable  as  a  tenant  holding 
over;  but  if  the  original  lessee  assumes  to 
grant  more  than  the  whole  of  his  estate,  his 
grantee  will  be  protected  as  a  sublessee,  and 
as  such  may  insist  upon  ejectment  instead 
of  the  more  summary  remedy  of  unlawful  de- 
tainer. The  legal  effect  of  an  assignment  of 
a  lease  is  to  put  the  assignee  In  the  shoes  of 
the  assignor.  This  is  but  another  way  of 
saving  that  the  sublessee  cannot  claim  more 
as  against  the  owner  or  one  claiming  under 
him  than  the  immediate  lessor  could  have 
claimed. 

When  we  have  determined  that  the  demise 
Is  in  legal  effect  an  assignment,  and  not  a 
subletting,  it  follows  that  we  must  hold  that 
the  owner  or  one  claiming  under  him  may 
oust  appellant  as  one  holding  over  after  the 
expiration  of  his  term,  for  the  privity  of  es- 
tate Is  established. 

"If  the  sublease  so  effectually  passes  the 
whole  term  that  it  must  be  held  to  be  an  as- 
signment, then  privity  of  estate  is  established, 
and  the  sublessee  becomes  bound  by  the  cove- 
nants of  the  original  lease,  irrespective  of  his 
intention."  St  Joseph,  etc.,  R.  Co.  v.  St 
Louis,  I.  M.  &  S.  R.  Co.,  135  Mo.  173.  36  S. 
W.  002,  33  L.  R.  A.  607;  Shannon  v.  Grind- 
staff.  11  Wash.  536,  40  Pac.  123;  Capital 
Brewing  Co.  v.  Crosbie,  22  Wash.  269,  60  Pao. 
652. 

So  that  whether  the  duty  of  appellant  to  quit 
at  the  expiration  of  the  term  of  Its  Immedi- 
ate lessor  lies  in  the  covenants  of  the  lease 
to  Gerald,  or  arises  out  of  the  statute  or  the 
general  rules  of  law,  the  result  is  the  same. 
He  is  a  tenant  holding  over ;  the  convention- 
al relation  of  landlord  and  tenant  is  estab- 
lished, and*  he  may  be  ousted  by  summary 
process. 

[5]  It  is  complained  that  the  court  entered 
a  judgment  in  form  a  judgment  of  ejectment ; 
but  if  this  be  granted,  it  cannot  avail  ap- 
pellant The  case  of  State  ex  rel.  Seaborn 
Shipyards  Co.  v.  Superior  Court  is  not  in 
point  We  held  in  that  case  that  one  who 
came  into  court  under  the  forcible  entry  and 
detainer  statute  (chapter  2,  tit.  6,  Rem.  Code) 
could  not  by  amendment  to  his  pleadings 
convert  his  action  into  one  for  ejectment; 
this  because  of  the  special  jurisdiction  exer- 
cised by  the  court  in  such  cases.  Here  the 
case  was  brought  as  one  for  unlawful  de- 
tainer, and  was  tried  as  such.  If  the  court 
committed  error  in  the  form  of  its  Judg- 
ment, why  we  are  here  for  the  correction  of 
such  errors. 

The  judgment  will  be  affirmed,  with  di- 
rections to  enter  a  formal  judgment  under 
the  statute. 

MAIN,  MACKINTOSH,  TOLMAN,  and 
MITCHELL,  JJ.,  concur. 
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BENNER  t.  BILLINGS.    (No.  15173.) 

(Supreme  Court  of  Washington.   May  12, 1919.) 

1.  Frauds,  Statute  of  <©=>44(4)  —  Sale  of 
Corporate  Stock  —  "Goods,  Wares,  and 
Merchandise." 

A  consummated  sale  of  corporate  stock  upon 
which  a  partial  payment  is  made  constitutes  the 
sale  and  delivery  of  goods,  wares,  and  merchan- 
dise, and  deferred  payments  thereon  are  enforce- 
able, even  if  by  the  terms  of  the  contract  they 
reach  beyond  the  period  of  one  year;  Bern. 
Oode  1915,  §  5289,  not  applying. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Goods.] 

2.  Bankruptcy  <8=>3Q2(1)— Action  fob  Pub- 
chase  Price  of  Cobpobate  Stock. 

A  trustee  in  bankruptcy  of  a  corporation 
need  not,  in  an  action  to  recover  the  purchase 
price  of  corporate  stock,  allege  or  prove  that  he 
is  without  sufficient  funds  to  pay  all  the  cred- 
itors and  expenses  of  the  bankruptcy  proceed- 
ings. 

3.  Bankruptcy  «=303(3)— Sales  of  Stock- 
Action  fob  Purchase  Price. 

In  action  by  trustee  in  bankruptcy  of  a  cor- 
poration to  recover  an  alleged  balance  due  on  the 
purchase  price  of  stock,  evidence  held  to  show 
that  there  was  sale,  and  not  the  giving  of  an 
option  to  purchase  to  the  defendant. 

4.  Corporations  <g= 229— Stockholders'  li- 
ability —  Release  by  Corporations  —  Ef- 
fect as  to  Creditors. 

A  purchaser  of  corporate  stock  on  install- 
ments, at  all  times  cognizant  of  the  growing 
insolvency  of  the  corporation,  cannot,  as  far  as 
creditors  are  concerned,  be  released  from  Us 
liability  to  pay  therefor  by  any  agreement  or 
arrangement  between  himself  and  the  corpora- 
tion or  its  agents,  or  by  resolution  of  the  direc- 
tors, or  by  the  stockholders,  or  by  a  transfer 
to  another  person  incapable  of  paying  for  the 
stock,  nor  by  reduction  of  the  number  of  shares 
to  be  paid  for. 

5.  Interest  <J=>16 — Purchase  Pbice  of  Cor- 
porate Stock— Deferred  Payments. 

Where  one  purchased  corporate  stock  and 
agreed  to  pay  certain  fixed  amounts  on  fixed 
dates,  he  became  liable  for  6  per  cent,  interest 
on  such  installments  after  they  became  due, 
by  virtue  of  Rem.  Oode  1915,  5  6250. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; E.  M.  Card,  Judge. 

Action  by  J.  D.  Benuer,  trustee  in  bank- 
ruptcy of  the  National  Service  Company, 
against  Orville  Billings.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  appellant. 

Carkeek,  McDonald,  Harris  &  Coryell,  of 
Seattle,  and  J.  L.  Snapp,  of  Tacoma,  for 
respondent. 
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MITCHELL,  J.  In  October,  1917,  this  ac- 
tion was  commenced  in  the  superior  court  of 
Pierce  county  by  J.  D.  Benner,  as  trustee  in 
bankruptcy  of  the  National  Service  Company, 
a  corporation,  against  Orville  Billings,  to  re- 
cover the  balance  due  on  the  purchase  price 
of  certain  donated,  paid-up  treasury  stock  of 
the  corporation.  The  complaint  in  substance 
alleged  the  incorporation  of  the  National 
Service  Company;  that  it  was  adjudged 
bankrupt  on  February  10,  1916,  and  plain- 
tiff was  appointed  trustee  in  bankruptcy  on 
May  17,.  1916,  and  thereupon  qualified  as 
such  trustee ;  that  on  December  30,  1914,  de- 
fendant and  the  National  Service  Company 
entered  into  an  agreement  wherein  and 
whereby  the  company  on  that  day  sold  and 
delivered  to  defendant  1,850  shares  of  its 
capital  stock  then  in  its  treasury  for  which 
defendant  then  and  there  agreed  to  pay  the 
sum  of  $15,900  in  the  following  manner,  to 
wit.  $3,900  in  cash,  $12,000  in  monthly  in- 
stallments of  $1,000  each,  the  first  of  such 
installments  to  be  paid  February  1,  1915, 
and  one  thereof  each  month  thereafter  until 
all  had  been  paid ;  that  in  pursuance  of  said 
agreement  defendant  paid  the  National  Serv- 
ice Company  on  December  31,  1914,  $3,900 
in  cash;  and  that  there  is  still  due  under 
said  agreement  the  sum  of  $12,000  with  in- 
terest. To  the  complaint  the  defendant  de- 
murred on  the  grounds  that  the  court  was 
without  jurisdiction  of  the  subject-matter; 
that  it  did  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action ;  and  that  the  action 
was  not  commenced  within  the  time  limit- 
ed by  law.  The  demurrer  being  overruled, 
defendant  filed  an  answer  denying  he  pur- 
chased 1,850  shares  of  the  stock,  or  Shy  at 
all,  claiming  the  transaction  was  only  an 
option  to  purchase  the  stock,  on  which  he  ad- 
mitted he  paid  $3,900;  denied  owing  $12,000, 
or  any  other  sum ;  and  affirmatively  set  out 
in  considerable  detail  the  history  of  the 
transaction  upon  which  the  suit  is  based,  giv- 
ing his  version,  explanation,  and  interpre- 
tation of  and  alleging  errors  contained  in  cer- 
tain records  concerning  the  transaction  from 
and  by  which  he  claimed  the  deal  was  only 
an  option  to  purchase,  and  not  a  purchase; 
and  further  alleged  that  he  and  his  succes- 
sors In  interest  had  fully  paid  for  the  1,850 
shares  of  stock  alleged  to  have  been  taken 
under  an  option  agreement  only ;  and  that 
the  alleged  agreement  for  the  purchase  of 
1,850  shares  of  stock,  if  ever  made,  was  not 
enforceable  because  he  signed  no  agreement, 
contract,  note,  or  memorandum  thereof,  in 
writing,  as  required  by  the  statute  of  frauds, 
and  that  he  relies  on  section  5289,  Rem. 
Code,  as  a  defense  to  the  action.  A  reply 
of  denials  was  filed  to  the  affirmative  por- 
tions of  the  answer.  Upon  trial  to  the  court 
without  a  jury  there  were  findings,  conclu- 
sions, and  judgment  entered  in  favor  of 
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plaintiff  In  the  sum  of  $6,071.62,  Including 
interest    Defendant  has  appealed. 

Upon  the  whole  record  we  find  the  eon- 
trolling  facts  to  be  about  as  follows:  Two 
persons,  as  partners,  were  engaged  in  an 
advertising  scheme  somewhat  similar  to  the 
"Green  Trading  Stamp"  idea,  and  In  Septem- 
ber, 1914,  they  incorporated  the  business  un- 
der the  name  of  the  "National  Service  Com- 
pany." The  capital  stock  of  the  company 
was  paid  for  by  transferring  to  It  the  part- 
nership business,  and  the  company  assumed 
all  the  debts  of  the  partnership.  .The  com- 
pany received  into  Its  treasury  the  gift  of 
some  of  its  stock  to  be  sold  for  needed  funds. 
Its  principal  place  of  business  was  In  Ta- 
coma,  it  was  doing  business  in  Portland  and 
attempted  to  establish  Itself  In  Seattle.  Ap- 
pellant was  solicited  to  purchase  some  of  this 
donated,  paid-up  stock.  He  became  interest- 
ed and  did  buy.  After  preliminary  nego- 
tiations, the  deal  involved  In  this  suit  Is  best 
explained  by  the  record  made  of  It  at  the 
time.  The  minutes  of  a  meeting  of  the  trus- 
tees of  the  corporation  held  on  December  30, 

1914,  at  its  office,  after  showing  who  were 
present,  and  that  the  meeting  was  called  to 
order,  recite,  among  other  things,  the  follow- 
ing: 

"Upon  motion  duly  made  and  seconded,  Or- 
ville  Billings  was  elected  trustee,  to  serve  out 
the  unexpired  term  of  Mr.  Butt,  and  until  his 
successor  should  be  elected  and  qualify.  Mr. 
Billings  having  taken  the  trustee's  oath,  was 
admitted  to  the  meeting.  •  *  *  Mr.  Billings 
made  a  verbal  offer  to  the  trustees  to  purchase 
1,850  shares  of  the  capital  stock  of  this  com- 
pany, and  to  pay  therefor  the  sum  of  $15,900, 
and  to  pay  for  the  same  in  the  following  man- 
ner: JR.900  in  cash,  and  the  balance  at  the  rate 
of  $1,000  per  month,  the  first  payment  to  be 
made  February  1,  1915.  Upon  motion  duly 
made  and  seconded,  it  was  resolved  that  the 
aforesaid  offer  be  accepted,  and  that  this  com- 
pany sell,  out  of  the  shares  of  stock  held  in 
the  treasury  of  the  company,  1.850  shares  to 
Mr.  Billings  for  the  sum  of  $15,900,  payable, 
$3,900  in  cash,  the  balance  at  the  rate  of  $1,000 
per  month,  payments  beginning  February  1, 

1915.  "The  meeting  thereupon  proceeded  to  the 
election  of  a  president  and  manager  of  the  com- 
pany. Upon  motion  duly  made  and  seconded, 
Orville  Billings  was  elected  president  of  the 
company." 

It  may  be  here  mentioned  appellant  denies 
he  was  at  the  meeting  and  of  others  present 
some  testify  he  was  there,  while  others  say 
they  do  not  remember  if  he  was. 

It  appears  that  appellant  had  already  paid 
and  been  given  credit  for  $1,000  on  this  sale, 
and  on  the  next  day,  December  31,  1914,  he 
paid  and  was  given  credit  for  $2,900.  At  the 
same, time  he  was  charged  up  with  $12,000 
and  the  "stock  in  treasury"  account  credited 
with  1.S50  shares.  The  minutes  of  the 
next  meeting  of  the  trustees,  January  8, 
1915,  show,  among  other  things: 

"Present,  the  following  named  trustees,  Or- 
ville Billings,  J.  T.  Gregory,  James  R.  Thomp- 


son, Herbert  E.  Post.  President  Billings  called 
the  meeting  to  order.  •  *  •  The  minutes  of 
the  previous  trustees'  meeting  of  December  30, 

1914,  were  read  and  approved.  •  *  •  It  be- 
ing reported  to  the  meeting  that  Mr.  Billings 
had  paid  $3,900  on  his  stock  subscription  at 
this  time,  and  that  the  certificates  of  the  stock 
purchased  by  him  should  be  deposited  in  some 
independent  escrow,  the  following  resolution  was 
moved,  seconded,  and  unanimously  carried.  Re- 
solved that  stock  certificates  Nos.  29,  80  and 
31  of  this  company,  for  1,060,350,  and  790 
shares  of  stock,  respectively,  made  out  in  the 
name  of  Orville  Billings,  be  deposited  in  the 
Bank  of  California,  N.  A^  of  this  city,  in  escrow, 
to  be  held  by  said  bank  and  delivered  over 
to  Mr.  Billings,  or  bis  order,  upon  payment  of 
the  sum  of  $12,000,  and  that  a  copy  of  this 
resolution  be  delivered  to  the  said  Bank  of  Cal- 
ifornia, N.  A.,  as  its  instructions  herein." 

The  minutes  of  this  meeting  were  signed 
by  Orville  Billings  as  president  The  minutes 
of  the  annual  stockholders'  meeting  of  the 
corporation,  January  11,  1915,  show,  among 
other  things: 

"The  meeting  was  called  to  order  by  Presi- 
dent Billings.  Upon  roll  call  it  was  ascertained 
that  the  following  stock  was  present  and  repre- 
sented either  in  person  or  by  proxy:  Orville 
Billings,  2,200  shares  [other  names  and  num- 
ber of  shares]." 

The  meeting  was  adjourned  until  the  next 
day,  and  the  minutes  were  signed  by  Orville 
Billings,  president.  The  minutes  of  the  ad- 
journed stockholders'  meeting,  January  12. 

1915,  show  that  Orville  Billings  as  president 
called  the  meeting  to  order,  and  represented 
2,200  shares  of  stock.  These  minutes  were 
signed  by  him  as  president  It  appears  that 
about  or  soon  after  the  purchase  of  the 
1,850  shares  the  appellant  purchased  for  $1,- 
100,  360  other  shares  from  a  stockholder 
(which  accounts  for  the  total  of  2,200  shares 
mentioned  In  the  minutes),  and  later  on,  from 
time  to  time,  made  other  purchases,  until  he 
finally  held  2,800  of  the  total  5,000  shares 
of  the  capital  stock  of  the  corporation.  It 
appears  that  soon  after  appellant  took  charge 
of  affairs  there  was  an  Informal  understand- 
ing he  should  receive  25  per  cent  of  all  net 
profits  of  the  company,  later  at  a  trustees' 
meeting  changed  to  $500  per  month  for  his 
services  as  president  and  manager,  and  pro- 
vided also  a  change  in  his  contract  of  pur- 
chase of  stock  from  payments  of  $1,000  to 
payments  of  $500  per  month.  The  company 
was  during  all  this  time  involved,  and  ap- 
pellant advanced  his  personal  funds  to  keep 
the  company  going,  until  at  a  trustees'  meet- 
ing. May  3,  1915,  according  to  the  minutes, 
appellant  who  presided  mentioned  therein 
as  having  purchased  2,200  shares  of  the  capi- 
tal stock,  was  given  credit  thereon  in  the 
sum  of  $2,768.81  on  account  of  advancements 
made  for  the  benefit  of  the  company,  and  also 
$2,000  on  account  of  salary  earned  since 
January  1,  1915.  At  this  meeting  it  was  by 
resolution  provided  that  appellant  having 
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paid  all  bat  $5,231.19  for  the  2,200  shares 
of  stock  purchased  by  him,  it  should  be  con- 
sidered that  he  be  relieved  from  the  payment 
of  the  balance  and  excused  from  his  agree- 
ment to  purchase  stock  represented  by  that 
balance.  These  minutes  further  show  that 
another  trustee  "expressed  a  desire  fo  take 
charge  of  the  active  management  of  all  the 
business  of  said  company  and  relieve  the  said 
Orville  Billings  of  the  said  work  as  president 
and  general  manager  thereof,  and  offered  to 
devote  his  time  and  services  to  the  further- 
ing of  the  business  of  the  company  at  the 
salary  which  the  company  had  been  paying 
to  Mr.  Billings,  if  the  company  would  trans- 
fer to  him,  or  authorize  Mr.  Billings  to  do 
bo.  the  shares  of  stock  which  had  been  bought 
by  Mr.  Billings,  but  had  not  been  paid  for, 
and  If  they  would  accept  him  as  a  purchaser 
thereof  and  as  a  debtor  therefor  In  the  place 
of  Mr.  Billings,"  and  that  thereupon  by  reso- 
lution the  offer  and  plan  were  adopted.  The 
minutes  of  this  meeting  were  signed  by  Or- 
ville Billings  as  president.  This  new  man- 
ager, without  financial  responsibility,  accord- 
ing to  the  testimony,  never  received  any  of 
the  stock,  and  if  he  served  as  manager  it  was 
for  a  short  time  only,  after  which  he  enter- 
ed some  private  employment  of  appellant. 
Later  on,  this  same  stock  of  appellant's  pur- 
chase remaining  unpaid  for  was  attempted 
to  be  put  off  on  one  Stearns,  chosen  as  man- 
ager, with  a  lange  salary,  but  he  failed  to  ac- 
complish any  thing.  Stearns  was  without 
means,  and  practically  unknown  to  all  the 
officers  of  the  company  except  appellant. 
Appellant  is  a  man  of  large  means  and  busi- 
ness ability.  He  controlled  the  affairs  of  the 
company  after  he  became  its  president  and 
manager.  Friction  arose  between  him  and 
other  officers,  who  resigned.  As  to  the  condi- 
tion of  the  company  when  he  went  in,  he 
testified: 

"I  found  there  was  considerable  indebtedness. 
I  found  they  owed  the  P.  S.  B.  &  T.  Co.  $1,100, 
and  all  the  money  I  put  in  this  deal  went  to 
pay  debts.  The  $3,900  paid  in  went  to  pay 
debts.  There  was  no  question  I  was  buncoed." 

He  explained  h/s  purchase  of  stock  by 
saying,  as  he  was  going  Into  it  to  work, 
he  wanted  to  reap  the  benefits  if  he  made 
it  a  winner.  He  testified : 

"On  February  20,  1915,  when  my  salary  was 
fixed  at  $500  and  after  I  had  paid  in  $3,900 
there  was  still  some  $4,200  of  indebtedness 
against  the  company.  At  that  time  the  company 
didn't  have  very  much  assets,  and  I  have  never 
been  able  to  find  that  they  ever  did  have  very 
much 


After  the  trustees'  meeting  of  May  8, 
1915,  he  never  called  to  get  the  1,531  shares 
the  company  found  he  had  then  paid  for,  as 
to  which  he  said: 

"I  didn't  care  much  about  them.  I  didn't 
figure  they  were  worth  anything." 
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He  said  the  manager  who  succeeded  him 
never  paid  him  anything  for  the  remaining 
979  shares.  In  fact,  the  stock  was  never  de- 
livered by  him  until  he  turned  it  over  to 
Stearns,  as  to  which  he  testified: 

"Well,  I  rather  considered  it  the  same  as  a 
gift,  because  I  had  got  to  the  point  then  where 
I  could  not  see  any  point  of  the  National  Serv- 
ice Company  making  anything,  and  any  trans- 
actions I  made  after  that  I  would  almost  con- 
sider a  gift,  because  I  didn't  think  it  was  worth 
anything." 

During  appellant's  management,  about 
February  20,  1915,  a  number  of  officers  who 
had  given  their  personal  notes  for  stock  sur- 
rendered all  claims  to  the  stock  in  cancel- 
lation of  their  notes.  About  May  4,  1915, 
an  action  was  commenced  in  the  superior 
court  of  King  county  to  have  a  receiver  ap- 
pointed for  the  company.  Successfully  re- 
sisting such  appointment,  appellant  made  an 
affidavit  setting  up  his  contract  of  purchase 
of  the  stock,  and  his  agreement  and  ability 
to  pay  $1,000  per  month  therefor.  This  af- 
fidavit was  made  subsequent  to  the  meeting 
of  the  trustees  purporting  to  change  his  pay- 
ments to  $500  per  month,  and  after  the  meet- 
ing attempting  to  release  him  altogether  and 
to  fasten  his  obligation  upon  the  succeeding 
manager.  On  September  20,  1915,  upon  com- 
plaint of  appellant,  a  receiver  for  the  com- 
pany was  appointed  by  the  superior  court  of 
Pierce  county.  Thereupon  a  petition  in 
bankruptcy  was  filed  in  the  United  States 
District  Court,  and  the  company  was  ad- 
judged a  bankrupt  In  the  bankruptcy  pro- 
ceedings claims  were  proved  and  allowed  in 
the  sum  of  $4313.29,  and  respondent,  who 
qualified  as  trustee,  was  directed  to  bring 
this  suit. 

[1]  The  first  assignment  of  error  is  the 
overruling  of  the  demurrer  to  the  complaint. 
Appellant  contends  the  contract  declared  up- 
on Is  void  as  by  its  terms  it  was  not  to  be 
performed  within  one  year.  This  Is  the  same 
contention  made  by  affirmative  matter  set 
out  in  the  answer.  Reliance  is  had  on  section 
5289,  Rem.  Code,  to  the  effect  that  any  agree- 
ment, contract,  or  promise  shall  be  void  .un- 
less it  is  in  writing  and  signed  In  cases  where 
by  its  terms  it  is  not  to  be  performed  within 
a  year,  and  our  attention  Is  called  to  the  case 
of  Union  Sav.  &  Trust  Co.  v.  Krumm,  88 
Wash.  20,  152  Pac.  681.  Neither  the  statute 
nor  the  case  cited  is  applicable  here.  The 
statute  covers  situations  like  that  discussed 
in  the  case  cited  where  the  subject-matter  Is 
the  rendition  of  services,  the  case  holding 
that  an  oral  contract  for  a  year's  services, 
which  Is  to  commence  in  futurd,  is  within 
the  statute.  This  is  not  such  a  case,  but  a 
sale  and  delivery  of  the  stock  of  a  corpora- 
tion, Upon  which  a  partial  payment  was 
made.  It  Is  not  a  contract  for  the  sale  of 
stocks  at  a  future  date,  but  a  consummated 
sale.  Such  a  transaction  constitutes  the  sale 
and  delivery  of  goods,  wares,  and  merchan- 
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dlse  according  to  the  authority  of  Hewson  v. 
Peterman  Mfg.  Co.,  76  Wash.  600,  136  Pac. 
1158,  51  L.  R.  A.  (N.  S.)  398,  Ann.  Oas.  1915D, 
346,  and  certainly  deferred  payments  therein 
are  enforceable  even  if  by  the  terms  of  the 
contract  they  reach  beyond  the  period  of  one 
year. 

[2]  It  Is  further  argued  the  complaint  Is 
insufficient  for  failure  to  allege  respondent, 
as  trustee,  is  without  sufficient  funds  to  pay 
all  the  creditors  and  the  expenses  of  the 
bankruptcy  proceedings,  and  the  case  of 
Hibschman  v.  Revins,  103  Wash.  317,  174  Pac. 
5,  is  relied  on.  The  case  Is  not  In  point.  It 
was  a  suit  to  set  aside  a  fraudulent  convey- 
ance, which,  being  good  between  the  parties, 
could  not  be  set  aside  by  a  creditor  or  a 
trustee  in  bankruptcy  If  the  debtor  had  suffi- 
cient other  property  to  pay  his  debts.  Here 
respondent,  who  represents  the  company,  is 
suing  to  recover  a  debt  due  by  appellant  di- 
rectly to  the  company  which  has  been  judi- 
cially declared  to  be  a  bankrupt,  and  the 
question  if  Ihis  money  Is  needed  to  pay  debts 
is  wholly  immaterial.  Nor  does  the  case  of 
De  Muth  v.  Faw,  103  Wash.  279,  174  Pac. 
18,  help  appellant;  for  it  was  a  suit  by  a 
creditor  to  collect  a  debt  due  by  a  corpora- 
tion then  in  the  hands  of  a  trustee  in  bank- 
ruptcy. It  is  also  claimed  there  was  no 
tender  of  the  stock  at  and  before  suit.  The 
complaint  alleges  it  was  sold  and  delivered. 
In  this  respect,  so  far  as  the  proof  is  con- 
cerned, the  attempt  made  by  appellant,  after 
he  practically  became  the  company,  by  a  so- 
called  escrow  to  circumvent  his  contract  will 
in  no  sense  alter  the  terms  of  the  contract. 
Even  after  the  meeting  at  which  he  presided 
declared  he  was  entitled  to  receive  1,531 
shares  of  the  stock,  he  declined  to  call  for  it 
because  it  was  not  worth  having;  and  later 
he  transferred  the  remaining  679  shares  to 
Stearns,  considering- it  in  effect  a  gift. 

[3, 4]  Assignments  of  error  2  to  19  relate 
to  findings  and  conclusions  signed  and  the  re- 
fusal of  the  court  to  sign  those  presented  by 
appellant  They  present  what  counsel  claim 
is  the  pertinent  question  in  the  case,  viz. 
Was  the  transaction  a  sale  or  was  it  an  op- 
tion? This  is  more  largely  a  question* of 
fact.  Notwithstanding  some  testimony  to 
the  contrary  by  witnesses  who  were  allowed 
to  explain  their  understanding  of  the  deal, 
the  record  written  and  made  by  those  same 
witnesses  is  plain  that  the  transaction  was 
a  sale.  The  conduct  of  appellant  after  the 
initial  transaction,  while  he  was  In  control 
of  the  affairs  of  the  company,  pictures  well 
but  an  attempt  on  his  part  to  evade  his  ob- 
ligation. The  law  will  not  permit  him,  at 
all  times  cognizant  of  the  growing  insolvency 
of  the  company,  by  such  subterfuge  to  be- 
come released  from  his  contract — which  was 
about  the  only  tangible  valuable  asset  the 
company  had  at  all  times  after  he  became 
connected  with  it — to  the  detriment  of  the 


rights  of  its  creditors.  On  this  subject  the 
American  rule,  which  results  from  the  trust- 
fund  doctrine,  is  that  the  funds  of  a  corpora- 
tion cannot  be  thus  frittered  away.  The  ob- 
ligation of  appellant  in  this  case  to  pay  for 
the  treasury  stock  of  the  corporation  was  one 
of  its  assets,  and  it  is  clear  he  could  not  be 
altogether  released  from  its  payment,  or 
his  liability  therefor  limited  by  any  agree- 
ment or  arrangement  between  himself  and 
the  corporation  or  its  agents,  or  by  any  reso- 
lution adopted  by  its  directors,  or  by  the 
stockholders  themselves,  to  the  prejudice  of 
the  creditors.  Nor  could  there  be  any  reduc- 
tion of  the  number  of  shares  to  be  paid  for, 
nor  escape  from  liability  by  a  transfer  of 
shares  to  a  person  who  for  any  cause  is  in- 
capable of  responding  in  respect  of  such  lia- 
bility, as  against  the  rights  of  existing  credi- 
tors. 7B.CL  358,  §  339 ;  Nathan  v.  Whit- 
lock  (N.  Y.)  9  Paige,  152;  National  Carriage 
Mfg.  Co.  v.  Story  &  I.  Commercial  CO.,  Ill 
Cal.  531,  44  Pac.  157 ;  National  Rank  v.  Case, 
99  D.  S.  628,  25  L.  Ed.  448. 

[I]  The  only  other  assignment  of  error 
that  need  be  noticed  is  that  the  court  allowed 
interest  on  $5,231.19  the  unpaid  installments 
of  the  purchase  price  of  the  stock.  The 
amounts  and  dates  of  maturity  were  certain 
and  fixed  by  the  positive  terms  of  the  con- 
tract the  forbearance  of  which,  under  the 
tends  of  the  statute  (section  6250,  Rem.  Code), 
called  for  interest  at  6  per  cent,  per  annum, 
the  amount  allowed  in  the  judgment 

Judgment  affirmed. 

CHADWICK,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


(108  Wash.  687) 

KNIGHT  et  ux.  v.  ELLSWORTH. 
(No.  15130.) 

(Supreme  Court  of  Washington.   May  12, 1919.) 

1.  Master  and  Servant  <J=>6  —  Relation— 
Evidence. 

Evidence  held  to  show  that  a  written  lease 
whereby  parties  were  to  divide  profits  of  a 
chicken-raising  venture  was  modified  by  parol 
agreement  whereby  wages  were  to  be  paid  by 
the  lessor  for  work  done  by  the  lessee  as  super- 
intendent in  connection  with  the  enlargement 
of  the  farm  and  the  business. 

2.  Wobk  and  Labor  «=>29(3)  —  Compensa- 
tion. 

In  action  for  value  of  services  as  superin- 
tendent of  a  farm  for  24  months  by  one  not  an 
experienced  farm  superintendent,  a  judgment  for 
$2,626.80  held  excessive  by  $1,671. 

Department  1. 

Appeal  from  Superior  Court,  King  County  ; 
M.  H.  Van  Nuys,  Judge  pro  tern. 


<E=5For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezea 
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Action  by  F.  R.  Knight  and  wife  against 
P.  C.  Ellsworth.  There  was  a  Judgment  In 
favor  of  plaintiffs,  and  defendant  appeals. 
Judgment  modified. 

J.  E.  McGrew,  of  Seattle,  for  appellant. 
Ned  Roney,  of  Seattle,  for  respondents. 

MACKINTOSH,  J.  The  respondent,  a  car- 
penter, and  the  appellant,  a  retired  lawyer, 
in  June,  1914,  entered  Into  an  agreement  for 
the  operation  of  a  16-acre  chicken  ranch  on 
Vashon  Island,  In  King  county,  having  In 
contemplation  the  equal  division  of  the  pro- 
spective profits. .  After  two  years  of  opera- 
tion the  appellant  is  in  possession  of  a  farm 
of  89  acres  and  has  made  expenditures  of 
over  $70,000  In  connection  with  the  venture; 
the  respondent  has  contributed  24  months  of 
continuous  effort,  and,  jointly,  they  are  In- 
terested in  this  lawsuit 

The  agreement  provided  that  the  appellant 
was  to  lea 8e  to  the  respondent  15  acres  for 
the  term  of  one  year  and  to  furnish  with  the 
premises  certain  personal  property;  the  re- 
spondent agreed  to  work  and  cultivate  the 
premises  and  provide  one-half  the  feed,  at- 
tend to  the  feeding  and  raising  of  Chickens, 
and,  generally,  to  take  care  of  the  15  acres. 
The  two  parties  were  to  share  Jointly  In  the 
profits,  and  the  agreement  was  to  be  extend- 
ed from  year  to  year  so  long  as  the  parties 
mutually  agreed  thereon.  After  having  oper- 
ated for  several  weeks  under  this  agreement, 
the  appellant  purchased  35  acres  adjoining 
the  15  original  acres,  which  had  been  merely 
surface  cleared.  In  the  spring  of  1915,  20 
more  acres  were  purchased  by  the  appellant 
adjoining  that  already  acquired;  this  prop- 
erty being  logged-off  land.  Later  other  lands, 
some  purchased  and  some  leased,  were  added 
to  the  appellant's  property  until  he  had  under 
cultivation  89  acres.  An  immense  amount  of 
work  was  done  in  the  clearing  of  this  land 
and  placing  It  in  usable  shape.  Stumps  were 
blasted,  rocks  removed,  and  ditches  were 
dag.  Some  twenty  buildings  were  built  upon 
the  property,  most  of  them  upon  the  original 
15  acres.  Many  of  them  were  new,  and  some 
were  alterations  of  older  buildings.  They 
consisted  of  a  house,  barn,  sheds,  coops,  pits, 
pens,  chicken  houses,  and  chicken  brooders. 
The  property  was  fenced  and  generally  put 
in  first-class  condition.  During  the  2  years 
of  operation  from  5  to  25  men  were  constant- 
ly employed  about  the  place.  Many  of  the 
buildings  constructed  were  erected  to  be  used 
only  in  connection  with  the  chicken  venture. 
At  the  end  of  2  years  it  was  demonstrated 
that  there  were  to  be  no  profits  in  connec- 
tion with  that  phase  of  the  activities,  and  the 
respondent  began  this  action,  claiming  wages 
from  the  appellant  for  the  24  months  that 
he  had,  as  he  claimed,  acted  as  the  respond- 
ent's superintendent,  his  claim  being  that  as 
new  land  was  added  to  the  original  15  acres 


it  was  not  used  for  the  purpose  of  extend- 
ing the  chicken  business,  but  was  stocked  as 
a  model  farm,  and  that  the  respondent  ren- 
dered services  upon  this  farm  that  were  not 
included  In  the  terms  of  his  original  con-- 
tract,  and  claims  that  the  original  contract 
was  modified  by  a  subsequent  oral  agreement 
whereby  the  respondent  was  to  act  as  super- 
intendent and  overseer  in  the  development 
of  the  larger  farm,  for  which  he  was  to  re- 
ceive a  reasonable  wage.  The  appellant 
claims  that  all  the  land  purchased  and  leased, 
as  well  as  the  improvements  made  thereon, 
were  made  for  the  purpose  of  enlarging  and 
improving  the  chicken  business,  and  that  by 
oral  agreement  the  terms  of  the  written 
contract  were  extended  to  cover  all  these 
additional  expenses,  and  that  the  contract 
was  made  to  apply  to  all  the  subsequently 
acquired  lands.  Appellant  further  claims 
that  the  respondent  worked  the  place  as  a 
whole,  and  that  he  was  liable  for  the  farm 
work  on  the  place,  as  provided  by  the  writ- 
ten contract,  and  claims  that,  after  allowing 
the  respondent  one-half  of  the  small  produc- 
tion of  the  farm,  the  respondent  is  liable  for 
one-half  the  net  loss.  Respondent  is  also  In- 
debted, it  is  claimed,  to  the  appellant  for 
money  advanced  for  his  personal  use,  and 
that  that  indebtedness  of  the  respondent 
vastly  exceeds  any  sum  that  might  be  due 
on  account  of  his  services.  The  appellant 
concedes  that  all  the  permanent  improve- 
ments placed  upon  the  property  during  the 
entire  period  are  properly  chargeable  to  him. 

The  trial  court,  after  taking  an  account- 
ing, found  in  favor  of  the  respondent  in  the 
sum  of  $2,026.80.  From  this  Judgment  the 
appellant  prosecutes  this  appeal. 

The  statement  of  facts  in  this  case,  cover- 
ing several  hundred  pages,  is  filled  with 
the  examination  of  witnesses  in  regard  to 
various  items  of  expense  as  they  appear  in 
the  books  of  appellant,  who  was  the  one  who 
kept  the  accounts ;  he  paying  out  all  moneys 
upon  checks  or  orders  issued  by  the  respond- 
ent There  are  hundreds  upon  hundreds  of 
Items  of  account  and  the  examination  of  the 
records  and  exhibits  in  this  case  involved  a 
task  which  counsel  in  their  briefs  mildly 
described  as  Herculean.  The  farm  develop- 
ed from  the  original  chicken  ranch  into  what 
has  been  properly  described  as  a  model  farm. 
An  immense  amount  of  labor  was  expended 
In  the  transition,  and  there  has  been  no  seg- 
regation of  the  work  which  was  performed 
upon  the  original  15  acres  and  upon  the  vari- 
ous other  tracts.  Crops  were  raised,  but  the 
proceeds  were  not  segregated  as  to  the  point 
of  their  origin.  Sheep  and  hogs  were  ra'ised 
and  slaughtered  without  separate  record. 
The  time  of  the  men  employed  upon  the  va- 
rious buildings  was  not  segregated  as  to  the 
building  where  the  work  was  performed. 
The  respondent  boarded  the  men,  and  their 
board  is  commingled  with  the  other  accounts 
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In  the  case.  The  whole  record  is  In  a  seem- 
ingly hopeless  tangle.  The  respondent  him- 
self, answering  the  question,  "Did  you  keep 
an  account  of  what  work  was  done  on  the 
15  acres,"  said,  "No,  sir ;  I  did  not  keep  any 
separate  account  of  that  work." 

[1,2]  The  evidence  of  the  respondent  tend- 
ing to  establish  a  subsequent  oral  agreement 
modifying  the  original  written  contract  is 
comprised  in  conversations  which  he  relates 
he  had  with  the  appellant,  wherein  the  ap- 
pellant is  alleged  to  have  said  to  him:  "Fred, 
these  buildings  must  be  put  up.  Hire  men 
and  put  them  up.  I  do  not  ask  any  man  to 
work  for  me  for  nothing ;  I  am  too  independ- 
ent." Later  on,  in  another  conversation  In 
regard  to  the  clearing  of  the  land,  the  appel- 
lant said:  "Fred,  that  Is  charged  to  the  prop- 
erty; It  could  not  be  charged  to  anything 
else.  You  go  ahead.  This  work  all  has  to 
be  done.  I  will  see  that  you  get  yours.  I 
don't  want  any  man  to  work  for  me  for 
nothing."  Still  later  on,  it  is  alleged,  the  re- 
spondent said  to  the  appellant:  "This  is  not 
the  chicken  business;  this  is  not  in  my 
contract"  And  the  appellant  Is  alleged  to 
have  replied:  "Fred,  this  all  has  to  be  done. 
Go  ahead  and  do  It.  I  "don't  want  any  man 
to  work  for  me  for  nothing;  I  am  too  inde- 
pendent" The  appellant  denies  having  en- 
tered into  any  such  oral  modification  of  the 
original  contract,  and  produces  evidence  of 
a  mortgage  given  by  the  respondent  to  the 
appellant  which  tends  to  establish  that  the 
respondent  had  no  idea  that  the  appellant 
was  to  be  indebted  to  him  for  wages,  but 
weighing  all  of  the  testimony,  we  are  satis- 
fled  that  the  trial  court  was  correct  in  deter- 
mining that  the  relation  between  the  parties 
was  modified  from  that  established  by  the 
written  contract,  and  that  while  the  parties 
were  still  Jointly  interested  in  the  chicken 
venture,  the  appellant  was  responsible  (as  he 
admits)  for  the  expense  of  the  permanent 
Improvements,  and  that  he  should  be  held 
responsible  to  the  respondent  for  a  fair  com- 
pensation for  his  services  in  superintending 
the  work  on  the  lands  acquired  in  addition 
to  the  original  15  acres.  The  respondent  ad- 
mits that  under  his  contract  he  was  to  "raise 
chickens  and  work  the  15  acres."  He  again 
said:  "The  work  on  the  15  acres  should  be 
charged  to  me."  He  then  testifies  in  answer 
to  the  question,  "Did  you  keep  any  separate 
accounting  on  the  time  expended  on  the  per- 
manent improvements  and  on  the  15  acres, 
and  what  you  raised  on  the  15  acres,"  "No; 
I  never  did  keep  any  separate  time  on  that" 
The  respondent,  not  having  kept  any  books 
of  account,  of  course,  is  of  very  little  assist- 
ance in  determining  what  items  are  properly 
chargeable  to  the  different  accounts,  and  the 
appellant  himself,  while  on  the  stand,  was 
not  able  to  explain  the  multitude  of  items 
which  he  had  charged  on  his  books  to  the 


different  accounts.  The  special  judge  who 
tried  this  case  has  extracted,  by  an  Infinitude 
of  patience,  from  the  seemingly  hopeless 
confusion,  an  account  which  he  has  embod- 
ied in  his  findings  and  conclusion,  which 
appears  to  be  supported  by  the  evidence  in 
the  record.  It  is  as  nearly  exact  as  the 
circumstances  of  the  case  permit  and  with 
it  we  must  be  and  are  satisfied,  with  this 
one  exception:  The  respondent  has  been 
allowed  in  the  accounting  salary  as  super- 
intendent at  the  rate  of  $156  per  month  for 
practically  0  months  of  the  time  and  at  the 
rate  of  $202  for  15  months  It  seems  to  us 
that  In  view  of  the*  fact  that  the  respondent 
was  not  an  experienced  farm  superintendent 
and  the  further  fact  that  he  was  simulta- 
neously interested  in  a  venture  which,  al- 
though It  proved  finally  disastrous,  was  en- 
tered into  with  the  expectation  of  leading 
to  fortune,  could  not  have  been  permitted 
to  enjoy  not  only  the  expectation  of  profit 
in  the  chicken  business  but  also  a  concur- 
rent salary  as  large  as  that  awarded  him  by 
the  trial  court.  In  our  view  of  the  facts  we 
think  the  salary  allowance  should  have  been 
reduced  by  the  sum  of  $1,671,  leaving  a  bal- 
ance due  to  the  respondent  of  $855.80,  for 
which  judgment  may  be  entered.  Both  par- 
ties will  pay  their  own  costs. 

CHADWICK,  C.  J.,  and  MAIN,  TOLMAN, 
and  MITCHELL,  JJ.,  concur. 


(107  Wash.  125) 
PIERCE  v.  PIERCE.   (No.  1497L) 

(Supreme  Court  of  Washington.  May  15, 1919.) 

1.  Divorce  «3=>13— Grounds  —  Statutory 
Provisions— Retroactive  Operation. 

Laws  1917,  c.  106,  8  1,  subd.  8,  providing 
that  divorces  may  be  granted  by  the  superior 
court  on  application  of  the  party  injured,  where 
the  parties  are  estranged  and  have  lived  apart 
for  eight  years  and  the  court  is  satisfied  that 
they  can  no  longer  live  together,  is  not  retro- 
active. 

2.  Statutes  <g=>263  —  Retrospective  Con- 
.  STRuonoN— Intention  op  Legislature. 

That  an  amendment,  to  insert  "after  the 
year  1917,"  to  the  divorce  law,  was  proposed, 
but  lost  does  not  disclose  that  the  Legislature 
intended  the  law  should  take  effect  retroactively. 

3.  Divorce  $=»172— Judgment— Conclusive- 
ness or  Adjudication. 

In  a  husband's  suit  for  divorce,  a  former 
adjudication  by  the  court  in  another  case  be- 
tween the  parties,  as  to  who  was  at  fault  for 
the  separation,  is  conclusive. 

4.  Divorce  <S=>53  —  Inability  to  Live  To- 
gether—Fault  OP  HUSDAND. 

A  divorce  will  not  be  granted  a  husband  on 
the  ground  of  estrangement  of  the  parties  and 


>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digest*  and  Indexes 
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their  living  apart  for  eight  yean,  where  the 
husband  is  wholly  to  blame. 

B,  DivoBci  «®=»223— Allowance  or  COUNSEL 
Fees  and  Costs— Discbbtion  of  Court. 
The  allowance  of  costs  and  attorney's  fees 
to  a  wife  in  a  husband's  suit  for  divorce  is  a 
matter  largely  discretionary  with  the  trial  court 

Chadwick,  C.  J-,  dissenting. 
Department  2. 

Appeal  from  Superior  Court,  King  County ; 
A  W.  Frater,  Judge. 

Action  for  divorce  by  iJenry  J.  Pierce 
against  Violetta  E.  Pierce.  From  a  decree 
of  divorce  in  favor  of  plaintiff,  defendant 
appeals.  Reversed  as  to  part  of  the  judg- 
ment granting  a  divorce. 

Graves,  Klzer  &  Graves,  of  Spokane,  for 
appellant. 

Kerr  &  McCord,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  for 
divorce  based  upon  subdivision  8,  J  1,  c. 
106,  p.  353,  Laws  1917,  amending  Rem.  Code,  | 
082.  The  statute  is  as  follows: 

"Divorces  may  be  granted  by  the  superior 
eourt  on  application  of  the  party  injured,  for 
the  following  causes." 

Then,  after  enumerating  seven  subdivi- 
sions: 

"8.  Where  the  parties  are  estranged  and  have 
lived  separate  and  apart  for  eight  years  or  more 
and  the  court  shall  be  satisfied  that  the  parties 
can  no  longer  live  together." 

The  complaint  alleged,  among  other  things: 

"That  long  prior  to  the  1st  day  of  January, 
1909,  the  plaintiff  and  defendant  became  es- 
tranged, that  unhappy  differences  arose  between 
them  and  they  realized  that  they  could  no  longer 
live  together  as  husband  and  wife,  and  that  they 
have  ever  since  continuously  been  and  are  now 
estranged.  That  on  the  1st  of  January,  1900, 
the  plaintiff  and  defendant  by  reason  of  said 
estrangement  and  unhappy  differences,  mutually 
agreed  to  live  separate  and  apart  each  from 
the  other,  and  entered  into  a  written  agreement 
of  separation,  bearing  date  January  1,  1909, 
which  said  agreement  was  acknowledged  before 
a  notary  public  by  the  said  Henry  J.  Pierce  on 
the  26th  day  of  January,  1909,  and  by  the 
said  Violetta  E.  Pierce  on  the  17th  day  of  April, 
1909.  That  by  the  terms  of  said  agreement  the 
parties  thereto  not  only  agreed  to  live  separate 
and  apart  hut  the  said  plaintiff  agreed  that  he 
would  not  reside  in  the  city  of  Buffalo,  county 
of  Erie,  or  within  25  miles  of  any  boundary  of 
said  city,  and  the  said  defendant  agreed  that 
the  would  not  reside  in  the  city  of  New  York, 
or  within  25  miles  of  any  boundary  of  said  city. 

"That  said  parties  by  said  agreement  stipu- 
lated that  each  should  be  released  and  dis- 
charged from  the  performance  of  all  marital 
duties  as  fully  and  completely  in  aH  respects 
as  if  the  parties  had  never  intermarried. 

That  said  separation  has  been  continuous  and 
without  interruption  for  a  period  of  more  than 


eight  years  prior  to  the  date  of  the  commence- 
ment of  this  action,  and  that  said  estrangement 
has  existed  for  a  period  of  more  than  eight 
years  prior  to  the  commencement  of  this  action, 
and  that  the  plaintiff  and  the  defendant  can  no 
longer  live  together  as  husband  and  wife." 

For  answer,  the  defendant  pleaded  three 
separate  defenses,  to  the  effect  that  the  sep- 
aration was  caused  solely  by  the  fault  of 
the  plaintiff;  that  the  plaintiff,  in  January, 
1908,  commenced  an  action  for  divorce  In  the 
circuit  court  of  the  city  of  St.  Louis,  Mo.,  in 
which  he  alleged  that  the  defendant  had 
abandoned  him  and  had  rendered  to  him 
such  indignities  as  made  his  life  intolerable ; 
that  the  defendant  appeared  in  that  action 
and  It  was.  there  determined  that  the  plain- 
tiff had  abandoned  the  defendant  and  the 
divorce  was  denied;  that  subsequently,  in 
the  year  1909,  the  plaintiff  brought  an  action 
In  Spokane  county,  in  this  state,  against  the 
defendant,  upon  substantially  the  same 
grounds;  that  a  finding  was  made  in  the. 
case  that  the  plaintiff  had  abandoned  the  de- 
fendant and  a  divorce  was  denied ;  that  aft- 
er the  first  action,  hereinbefore  named,  was 
brought  by  the  plaintiff  in  Missouri,  the  de- 
fendant, being  a  resident  of  the  state  of 
New  York,  brought  an  action  in  that  state 
to  require  the  plaintiff  to  provide  mainte- 
nance and  support  for  herself  and  their  chil- 
dren; and  that  that  action  for  support  and 
maintenance  was  compromised  by  the  plain- 
tiff entering  into  an  agreement  to  turn  over 
to  the  defendant  certain  property  and  to  pay 
her  $300  per  month  for  the  support  of  her- 
self and  their  children.  The  defendant  for 
further  and  separate  answer,  alleged,  in  sub- 
stance, that  since  the  year  1911  she  had  been 
willing  to  resume  marital  relations  with  the 
plaintiff  and  live  with  him  as  his  wife 
wherever  he  might  elect  to  make  their  home. 
The  defendant  prayed  that  the  action  be  dis- 
missed, and  that  she  should  have  an  allow- 
ance for  suit  money  and  attorney's  fees.  On 
the  trial  of  these  issues  the  court  granted 
the  plaintiff  a  divorce,  but  required  him  to 
pay  to  the  defendant  the  sum  of  $400  per 
month  for  the  support  and  maintenance  of 
herself  and  their  children  and  $2,000  suit 
money  and  attorney's  fees.  The  defendant 
has  appealed  from  that  judgment 

[1]  The  first  contention  made  by  the  appel- 
lant is  that  subdivision  8  of  the  divorce 
statute  is  not  retroactive.  This  subdivision 
was  an  amendment  to  the  original  divorce 
statute.  It  was  passed  in  1917.  The  amend- 
ment is  quoted  above.  It  will  be  noticed 
from  a  reading  of  the  statute  that  it  does 
not  appear  upon  its  face  to  relate  back  be- 
yond the  date  of  its  passage.  It  simply 
says  that — 

"Divorces  may  be  granted  by  the  superior 
court  on  application  of  the  party  injured,  for  the 
following  causes:   *   *  * 
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"8.  Where  the  parties  are  estranged  and  have 
lived  separate  and  apart  for  eight  years  or  more 
and  the  court  shall  be  satisfied  that  the  parties 
can  no  longer  live  together." 

No  pretension  is  made  In  this  case  that  the 
parties  have  become  estranged  and  have  lived 
separate  and  apart  eight  years  since  the 
passage  of  that  amendment.  The  sole  con- 
tention is  that  the  parties  became  estranged 
and  have  lived  separate  and  apart  for  eight 
years,  the  greater  portion  of  which  time, 
necessarily,  was  prior  to  the  enactment  of 
this  amendment  We  are  asked  now  to  give 
this  statute  a  retroactive  effect,  so  as  to 
make  it  apply  to  estrangements  which  ex- 
isted prior  to  the  passage  of  the  act  In 
Graves  v.  Dunlap,  87  Wash.  648,  152  Pac. 
532,  L.  R.  A.  1916C,  338,  Ann.  Cas.  1917B, 
944,  we  said: 

"It  is  a  rule  of  construction  that  a  statute 
will  not  be  given  a  retroactive  effect  unless  by 
its  terms  it  is  shown  clearly  that  that  was  the 
legislative  intent" 

In  14  Cyc.  594,  it  is  stated: 

"A  statute  declaring  the  causes  for  which 
divorcesf  may  be  granted  is  ordinarily  to  be  giv- 
en a  prospective  operation  only  and  does  not 
authorize  a  divorce  for  a  specified  cause  which 
occurred  before  the  statute  was  enacted." 

In  Nelson  on  Divorce  and  Separation,  vol. 
1,  at  section  12,  it  is  stated: 

"The  obvious  intent  is  that  the  law  will  ap- 
ply to  misconduct  occurring  after  the  passage 
of  the  act  Under  some  constitutions  an  act 
making  prior  misconduct  a  cause  for  divorce 
will  be  held  void  so  far  as  retrospective.  *  •  * 
Whether  void  or  not,  the  courts  generally  de- 
cline to  give  such  statutes  a  retrospective  inter- 
pretation. The  rule  is  that  statutes  are  to  be 
given  a  prospective  operation  only,  unless  the 
terms  show  clearly  that  a  retrospective  opera- 
tion was  intended.  A  divorce  law  will  not  be 
given  a  retrospective  operation  even  though  the 
terms  might  admit  of  it" 

In  Jarvis  v.  Jarvls,  3  Edw.  Ch.  (N.  T.) 
462,  where  a  new  section  had  been  added  to 
the  statute  of  New  York  providing  for  limit- 
ed divorces,  extending  the  right  thereto  to 
cases  in  which  it  had  not  theretofore  existed, 
it  was  said: 

"In  order  to  give  her  the  benefit  of  the  remedy 
which  the  bill  seeks,  the  revised  statutes,  as 
applicable  to  her  case,  must  be '  construed  to 
have  a  retrospective  effect.  It  is  a  rule  however, 
never  to  apply  a  statute  retrospectively  by  mere 
construction.  If  its  terms  are  such  as  clearly 
to  indicate  that  the  Legislature  intended  it 
should  operate  upon  or  apply  to  past  transac- 
tions of  a  civil  nature,  then  the  courts  may  per- 
mit it  so  to  apply,  provided  It  takes  away  no 
previously  vested  rights,  nor  impairs  the  obliga- 
tions of  contracts  within  the  meaning  of  the 
federal  Constitution.  But,  if  a  statute  is  silent 
in  its  terms  or  at  all  ambiguous  in  relation  to 
its  effect  and  application  to  past  events,  courts 
of  justice  are  bound  not  to  apply  it  to  any 
other  than  to  those  which  have  arisen  since  the 


law  took  effect  and  are  not  at  liberty  to  consider 
it  other  than  as  a  prospective  law  operating 
prospectively  upon  the  affairs  and  conduct  of 
men." 

To  the  same  effect  are  Barrington  v.  Bar- 
rington  (Ala.)  76  South.  81;  Carson  v.  Car- 
son, 40  Miss.  349. 

This  is  a  rule  of  almost  universal  applica- 
tion. An  examination  of  the  statute-  in  rela- 
tion to  divorce  does  not  disclose  any  inten- 
tion on  the  part  of  the  Legislature  that  the 
act  should  have  a  retroactive  effect  It  must 
therefore  be  held  not  retroactive. 

[2]  Counsel  for  the  respondent  cites  the 
record  of  the  Legislature  referring  to  the 
passage  of  the  act  to  the  effect  that  an 
amendment  was  proposed  thereto  as  follows: 

"That  section  1,  line  17,  insert  'after  the  year 
1917/  " 

This  amendment  was  lost  The  argument 
apparently  is  that  because  this  amendment 
was  lost,  it  shows  an  intention  on  the  part 
of  the  Legislature  that  the  act  should  take 
effect  retroactively.  If  we  may  examine  the 
legislative  record  in  order  to  determine  the 
legislative  intent — a  question  we  do  not  now 
decide — we  are  of  the  opinion  that  the  re- 
sult claimed  does  not  follow.  The  reason  the 
amendment  was  lost  was  plainly  because  the 
Legislature  concluded  that  the  amendment 
was  not  necessary,  for  the  reason  that  the 
act  would  not  take  effect  retroactively,  even 
If  that  amendment  were  not  made.  The 
mere  fact  that  this  amendment  was  lost  does 
not  disclose  that  the  Legislature  intended 
this  amendment  to  the  divorce  law  to  be  re- 
troactive. The  statute  not  being  retroactive, 
it  follows  that  respondent  was  not  entitled 
to  a  divorce. 

[3]  There  is  another  equally  good  reason 
why  the  divorce  should  not  have  been  grant- 
ed. The  statute  provides  that  divorces  may 
be  granted  by  the  superior  court  on  the  ap- 
plication of  the  party  injured,  for  the  causes 
therein  named.  It  was  conclusively  shown 
upon  the  trial  that  the  parties  to  this  ac- 
tion In  two  other  cases — one  in  the  state  of 
Missouri,  and  the  other  in  this  state  had 
litigated  the  question  of  fault  for  the  separa- 
tion, and  that  in  each  of  those  .cases  it  was 
determined  that  the  respondent  was  at  fault 
and  not  the  appellant.  In  the  case  which 
came  to  this  court  (Pierce  v.  Pierce,  68  Wash. 
415,  123  Pac.  598),  the  principal  facts  relat- 
ing to  the  history  of  the  case  and  parties 
are  set  out  It  is  unnecessary  to  again  set 
them  out  here.  In  that  case,  referring  to 
the  question  of  fault  for  the  separation,  we 
said: 

"The  record  convinces  us  that  appellant  has 
deserted  his  wife  and  children  without  just  / 
cause.  *  •  *  There  is  no  showing  of  conduct 
on  respondent's  part  which  we  can  accept  as  an 
excuse  for  appellant's  abandonment  of  her  and 
the  children.   •   •   •   No  sufficient  showing  has 
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been  made  to  justify  us  in  awarding  a  decree 
in  appellant's  favor  against  the  protest  of  the 
respondent  who  has  done  no  wrong.  In  her 
pleadings  and  evidence,  she  has  alleged  and  testi- 
fied that  she  will  again  receive  appellant  in  her 
home;  that  she  will  live  with  him  as  his  wife; 
that  she  will  do  all  she  can  to  renew  their  for- 
mer relations  and  make  him  a  happy  home,  and 
that  she  will  forgive  and  forget  the  past.  These 
offers,  which  she  has  repeatedly  made  and  still 
makes,  have  been  continuously  and  persistently 
rejected.  The  record  is  devoid  of  even  a  sug- 
gestion that  he  at  any  time  has  sought  a  recon- 
ciliation, or  consented  to  live  with  his  wife  and 
family.'' 

[4]  That  case  adjudicated  the  question  and 
effectively  determined  who  was  at  fault  for 
the  separation.  This  court  has  upon  differ- 
ent occasions  said,  in  substance,  that  a  di- 
vorce will  not  be  granted  to  a  husband  who 
is  wholly  at  fault  Johnsen  v.  Johnsen,  78 
Wash.  423,  139  Pac.  189,  1200;  Maloney  v. 
Moloney.  83  Wash.  650,  145  Pac.  631.  It 
follows,  for  this  reason,  that  the  trial  court 
should  have  denied  a  divorce  to  the  respond- 
ent 

[S]  Appellant  further  contends  that  the  al- 
lowance for  costs  and  attorney's  fees  made 
by  the  lower  court  was  entirely  insufficient 
The  appellant  testified  that  her  expenses  in 
coming  to  this  state  from  Buffalo,  N.  Y.,  with 
her  witnesses,  were  more  than  $800  and  this 
did  not  include  her  living  expenses  while  on 
the  way  and  while  here.  The  writer  is  sat- 
isfied that  under  the  circumstances  of  the 
case  the  allowance  made  by  the  lower  court 
should  be  doubled;  but  we  are  not  in  har- 
mony upon  this  question,  and,  since  the  mat- 
ter Is  largely  discretionary  with  the  lower 
court,  we  decline  for  that  reason  to  direct 
any  further  allowance. 

For  the  reasons  above  given,  that  part  of 
the  judgment  of  the  lower  court  granting  a 
divorce  Is  reversed. 

Appellant  will  recover  her  costs. 

PARKER  and  FULLERTON,  JJ.,  concur. 

HOLOOMB,  J.,  concurs  in  the  reasons  ex- 
pressed above,  and  the  reversal  of  the  case, 
but  Is  convinced  appellant  should  be  award- 
ed double  the  allowance  of  suit  money  and 
attorney's  fees. 

CHADWICK,  C.J.  (dissenting).  The  court 
holds  that  the  act  of  1917,  amending  section 
982,  Rem.  Code,  and  adding  thereto  as  a 
ground  for  divorce: 

"Where  the  parties  are  estranged  and  have 
lived  separate  and  apart  for  eight  years  or  more 
and  the  court  shall  be  satisfied  that  the  parties 
can  no  longer  live  together" 

—la  retroactive,  and  for  that  reason  respond- 
ent cannot  predicate  an  action  upon  an  es- 
trangement occurring  before  the  passage  of 
the  act  albeit  the  parties  have  been  estrang- 


ed and  have  lived  separate  and  apart  for 
more  than  eight  years  prior  to  the  beginning 
of  the  action. 

That  the  amendment  is  not  a  bill  of  at- 
tainder or  an  ex  post  facto  law  goes  without 
saying.  The  power  of  the  Legislature  to 
enact  retroactive — or,  more  aptly  to  the  case 
at  bar,  retrospective — laws,  provided  they  do 
not  impair  the  obligation  of  existing  con- 
tracts, is  not  denied;  it  Is  admitted  by 
counsel,  and  may  be  passed  without  extended 
discussion.  The  question  is  not  then,  wheth- 
er the  Legislature  had  power  to  pass  the  law, 
but  whether  the  Legislature  Intended  that 
the  remedy  should  operate  as  well  upon  pre- 
existing, existing,  and  future  causes.  It 
has  been  held  in  Graves  v.  Dunlap: 

"It  is  a  rule  of  construction  that  a  statute 
will  not  be  given  a  retroactive  effect,  unless  by 
its  terms  it  is  shown  clearly  that  that  was  the 
legislative  intent" 

And  so  In  Jarvls  v.  Jarvis,  Barrington  v. 
Harrington,  Carson  v.  Carson,  and  the  texts 
cited  in  the  majority  opinion. 

The  best  statement  of  the  rule  I  have 
found  Is  In  Carson  v.  Carson,  where  the 
court,  finding  itself  drawn  up  to  the  snubbing 
post  of  the  law,  condemned  the  policy  of 
passing  retrospective  laws,  but  held  that  the 
court  was  not  "at  liberty  to  hold  an  act  of 
the  Legislature  to  be  void  merely  because 
of  Its  retrospective  character,  when  no  con- 
stitutional provision  has  been  violated."  The 
act  in  that  case  was  held  to  be  obnoxious, 
not  because  it  was  retrospective  in  the  sense 
that  it  gave  a  remedy  for  pre-existing  causes, 
but  because  the  act  purported  "to  operate 
alone  upon  acts  that)  have  already  pass- 
ed and  has  no  prospective  operation  what- 
ever." In  the  Carson  Case  we  have  the  rule 
and  its  limitation,  which  is:  The  Legislature 
having  power,  an  act  will  not  be  rejected  as 
retrospective,  unless  it  purports  to  operate 
"alone"  upon  past  events. 

After  the  very  proper  holding  that  a  law 
will  not  be  given  retroactive  effect,  unless 
by  its  terms  it  is  clearly  shown  that  that 
was  the  legislative  intent,  the  writer  of  the 
opinion  finds  boldly  that  the  rejection  of  an 
amendment  seeking  to  fix  the  operation  of 
the  law  to  causes  arising  after  1917  indi- 
cates the  legislative  Intent  that  the  act 
should  only  operate  In  the  future.  He  says 
further: 

"The  reason  the  amendment  was  lost  was 
plainly  because  the  Legislature  concluded  that 
the  amendment  was  not  necessary,  for  the  rea- 
son that  the  act  would  not  take  effect  retroac- 
tively even  if  that  amendment  were  not  made." 

This  is  no  more  than  judicial  dogmatism. 
It  is  unsound.  It  violates  the  natural  infer- 
ences  arising  from  the  conduct  of  the  Legis- 
lature, and  convicts  it  of  rejecting  a  declara- 
tion of  record  of  Its  true  intent  and  a  delib- 
erate purpose  to  encourage,  if  not  to  create, 
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a  doubt  that  arises  In  all  cases  where  acts 
are  remedial  of  concurrent  and  continuing 
wrongs  or  conditions. 

As  I  read  the  record,  a  rejection  of  the 
amendment  Indicates  a  legislative  Intent  to 
make  the  act  applicable  to  existing  and  con- 
tinuing conditions.  If  we  are  to  credit  the 
Legislature  with  sufficient  technical  learning 
to  know  that  the  amendment  was  not  neces- 
sary because  it  knew  the  act  was  prospective 
only,  is  it  not  more  natural  to  infer  that 
with  such  knowledge  it  would  have  removed 
all  questions  and  saved  the  issue  now  pre- 
sented, and  which  has  arisen  in  hundreds, 
if  not  thousands,  of  like  cases?  The  effect 
of  the  court's  holding  is  that,  whereas,  some 
member  of  the  Legislature  said,  "Let  us 
agree  that  this  act  is  prospective  only,"  and 
the  Legislature  by  vote  of  its  members  re- 
jected his  proposal,  therefore  the  act  is  not 
retrospective.  The  fact  that  the  Legislature 
by  its  solemn  and  formal  vote  said  that  the 
act  should  not  be  prospective  only  is  a  legis- 
lative declaration  that  it  intended  that  it 
should  be  retrospective.  To  meet  the  de- 
mands of  this  court  the  Legislature  must 
hereafter  treat  every  subject-matter  by  both 
an  affirmative  and  a  negative  vote — must 
first  vote  that  "it  shall  be,"  and  then  vote 
that  "it  shall  not  be.". 

Admitting,  then,  that  retrospective  laws 
are  not  favored  by  the  courts,  it  does  not 
follow  that  the  act  in  question  is  either  re- 
trospective or  retroactive  in  a  legal,  sense. 
The  character  of  an  act  is  the  most  impor- 
tant guide  in  determining  whether  it  is  retro- 
spective. Remedial  statutes,  although  retro- 
spective, are  not  regarded  as  obnoxious  per 
se.  The  statute  In  question  involves  no  vest- 
ed rights.  Its  purpose  is  to  cure  an  evil 
offensive  to  society ;  that  is  the  living  apart, 
under  a  tie  of  matrimony,  of  persons  who 
are  permanently  estranged.  The  authorities 
sustain  me  in  the  assertion  that  a  remedial 
statute  is  not  retrospective  or  retroactive  be- 
cause a  part  of  the  requisites  of  its  actions 
are  drawn  from  a  time  antecedent  to  its 
passage,  or,  as  said  by  Lord  Denman,  12  Q. 
B.  127,  "because  a  part  of  the  requisites  for 
Its  action  is  drawn  from  time  antecedent  to 
its  passing."  Endlich,  Interpretation  of 
Statutes,  §  280. 

The  rule  quoted  by  the  majority  is  not  the 
only  rule  of  statutory  construction;  there 
are  others,  one  of  which  is  as  well  grounded 
as  the  one  relied  on,  and  more  consists  with 
the  duty  of  courts  to  declare  and  give  effect 
to  the  legislative  will.  It  is,  where  a  stat- 
ute is  remedial,  either  of  past  or  future 
events  or  conditions,  every  reason  exists  for 
a  liberal  interpretation.  It  appearing  to  me 
that  the  intent  of  the  Legislature  is  made 
certain  by  reference  to  the  terms  and  provi- 
sions of  the  act,  i.  e.,  "  *  •  *  where  the 
parties  are  estranged  and  have  lived  sepa- 
rate and  apart,"  etc.,  and  such  intent  having 


been  asserted  by  an  affirmative  act  of  the 
Legislature,  its  attention  being  riveted  upon 
the  very  point  at  Issue,  the  amendment  should 
be  held  to  apply  to  a  condition  existing 
prior  to  and  at  the  time  the  act  was  passed. 

The  other  ground  upon  which  the  court 
rests  its  decision  is  that,  although  the  act  be 
upheld  as  applying  to  past  events,  a  divorce 
can  only  be  granted  to  the  injured  party, 
and,  it  having  been  twice  judicially  determin- 
ed that  respondent  had  no  ground  for  divorce, 
he  is  therefore  not  injured  and  may  not  re- 
cover. Under  the  law  as  it  was  at  the  time 
the  amendment  was  passed,  divorces  could 
be  granted  only  (with  one  exception  to  be 
hereafter  noted)  where  there  had  been  a 
positive  injury,  a  wrong  visited  by  one  spouse 
upon  the  other.  But  It  is  the  duty  of  the 
courts  to  give  effect  to  a  statute,  If  it  is 
possible  to  do  so  without  violating  settled 
rules,  and  the  words  "the  party  injured" 
should  either  be  rejected  as  inconsistent  with 
the  eighth  subdivision  of  the  act  as  amend- 
ed, which  is  the  part  relied  on  by  respondent, 
or  we  should  say  that,  society  In  general 
having  an  interest  in  all  matters  of  marriage 
and  divorce,  where  the  parties  to  a  mar- 
riage are  estranged,  and  have  lived  separate 
and  apart  for  eight  years  or  more,  and  the 
court  shall  be  satisfied  that  the  parties  can 
no  longer  live  together,  either  party  may 
be  in  law  the  injured  party  and  apply  for 
a  divorce.  In  other  words,  both  parties  are 
innocent  and  both  parties  are  Injured,  if  the 
fact  of  estrangement  be  established,  and  ei- 
ther or  both  may  apply  for  a  divorce  upon 
that  ground.  "Injured,"  "to  be  injured,"  "in- 
jured party,"  does  not  necessarily  imply  a 
physical  or  a  moral  wrong.  It  may  mean 
any  dellction,  wrong,  or  condition  that  would 
bring  a  party  asserting  it  within  the  bo  una 
of  ■a  statute  which  recognizes  it  as  a  cause 
of  action.  It  is  not  a  question  of  such  inju- 
ries as  might  be  involved  in  the  adultery  of 
one  or  the  other  of  the  spouses,  abandon- 
ment, cruel  treatment,  drunkenness,  etc. 

"Statutes  relating  to  divorce  should  receive  a 
liberal  and  equitable  construction.  The  legis- 
lative intent  should  be  ascertained  and  carried 
out  in  a  manner  calculated  to  afford  the  intend- 
ed remedy.  Such  statutes  are  not  penal  and 
should  not  be  given  a  strict  construction.  They 
are  to  be  construed  with  reference  to  the  appar- 
ent policy  of  the  Legislature  as  gathered  from 
the  entire  act.  To  execute  this  policy,  the 
meaning  of  the  statute  may  be  contracted  or  ex- 
panded from  the  ordinary  or  literal  meaning  of 
the  terms."   Nelson  on  Divorce,  ft  12. 

This  must  be  so,  if  the  amendment  of  191T 
is  to  be  sustained  at  all ;  for,  if  a  party  may 
not  be  an  injured  party  in  the  sense  in  which 
I  have  outlined,  no  divorce  could  ever  be 
granted  upon  the  ground  of  estrangement 
continuing  for  any  period  of  years,  and  the 
act  of  the  Legislature  was  abortive.  For 
before  a  divorce  could  be  granted  upon  the 
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ground  of  estrangement  the  complaining 
party  would  have  to  make  a  showing  of 
injury — that  Is  to  say,  make  a  showing  of 
some  of  the  causes  set  out  in  the  other  sub- 
divisions of  the  act — and  the  divorce  (if  one 
were  granted)  would  be  because  of  these  posi- 
tive injuries  and  not  because  of  the  entrange- 
ments ;  in  other  words,  the  law  will  be  ex- 
actly as  it  was  before  the  amendment  of 
1917  was  passed. 

My  thought  may  be  further  illustrated, 
and,  as  I  believe,  may  be  sustained,  by  a 
reference  to  subdivision  8  of  the  original  act 
(section  9  of  the  act  as  amended).  In  1886 
(Laws  1885-86,  p.  120)  the  Legislature  amend- 
ed the  divorce  statute,  so  as  to  provide  for  a 
divorce — 

"In  case  of  incurable  chronic  mania  or  de- 
mentia of  either  party,  having  existed  for  ten 
years  or  more,  the  court  may,  in  its  discretion, 
grant  a  divorce." 

The  effect  of  the  court's  opinion  is  to  write 
this  subdivision  out  of  the  books,  for  how 
can  it  be  said  that  any  spouse  may  be  "in- 
jured," in  the  sense  relied  upon  by  the  ma- 
jority, when  the  other  spouse  has  become 
the  Involuntary  victim  of  incurable  chronic 
mania  or  dementia?  Yet  in  a  broad  legal 
sense  this  may  be  so,  for  there  may  be,  as  I 
have  undertaken  to  make  plain,  an  injury' 
In  a  sense  other  than  a  positive  wrong. 

I  apprehend  that  all  of  the  Judges  of  this 
court  who  have  sat  as  superior^  court  Judg- 
es have  granted  divorces  under  the  eighth 
subdivision  of  the  act — the  ninth  subdivi- 
sion of  the  amendment — being  the  insanity 
clause,,  and  felt  that  they  were  obeying  the 
will  of  the  Legislature  as  it  is  to  be  gathered 
from  the  act,  and  that  an  injury,  in  the 
sense  of  positive  wrong,  was  not  essential  to 
the  granting  of  a  decree.  That  the  parties 
In  this  case  are  estranged  is  certain.  No  one 
can  read  the  record,  and  come  to  any  other 
conclusion  than  that  the  appellant  Is  not 
sincere,  and  is  not  truthful  in  asserting  her 
desire  for  a  reconciliation.  The  court  below, 
after  a  careful  trial,  held: 

"It  is  manifest  to  the  court  that  the  defendant 
is  not  sincere  nor  truthful  in  stating  that  she 
desires  a  reconciliation  between  the  plaintiff  and 
herself,  and  that  the  defendant  is  estranged  from 
the  plaintiff,  and  that  the  plaintiff  is  estranged 
from  the  defendant." 

Appellant  has  no  intention,  and  has  had 
no  Intention,  of  resuming  marital  relations 
with  respondent.  She  is  standing  upon  tech- 
nical right,  and  Insisting  that  a  marriage 
that  bas  long  since  ceased  to  be  real  shall 
remain  as  a  burden  to  the  parties  and  as  an 
offense  to  society. 

My  conclusion  would  eliminate  all  ques- 
tions of  res  adjudlcata,  for  if  it  is  the  law  In 
cases  of  estrangement  that  either  or  both 
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parties  may  be  the  party  injured,  because 
of  the  continuation  of  an  intolerable  rela- 
tion, it  being  established  that  the  estrange- 
ment Is  permanent  and  that  the  parties  will 
no  longer  live  together,  the  present  action 
rests  in  a  new  cause  of  action  that  was  not 
in  any  way  passed  upon  or  determined  by  the 
court  in  the  previous  suits,  and  respondent 
should  be  given  his  remedy. 


(107  Wash.  57) 

LLOYD  v.  NORTHERN  PAG.  RY.  CO. 
(No.  15193.) 

(Supreme  Court  of  Washington.  May  13, 1919.) 

1.  Negligence  «=>136<30)  —  Imputed  Negli- 
gence—Question  fob  Jubt. 

In  action  for  damage  to  automobile  struck 
by  a  train  at  a  crossing,  whether  owner's  serv- 
ant, who  had  been  allowed  to  take  automobile 
for  a  pleasure  ride,  was  acting  in  the  course  of 
his  employment,  so  that  his  contributory  neg- 
ligence would  be  imputed  to  the  master  by  rea- 
son of  having  received  an  express  package  ad- 
dressed to  the  maater  without  any  special  in- 
structions from  the  master,  held  for  jury. 

2.  Negligence  «=>90— Contributory  Negli- 
gence of  Bailee. 

Where  a  master  permits  a  servant  to  use 
an  automobile  for  his  own  purposes,  the  serv- 
ant is  only  a  bailee,  and  where  the  automobile  is 
damaged  by  the  negligence  of  a  third  person, 
negligence  of  die  servant  cannot  be  imputed  to 
the  master,  regardless  of  whether  in  legal  effect 
the  automobile  was  hired  or  gratuitously  loaned 
to  the  servant, 

8.  Bailment  <J=»1— Master  and  Servant— 
Property  under  Control  or  Servant. 
Where,  a  master  permits  a  servant  to  use  an 
automobile  for  his  own  pleasure,  whether  in 
legal  effect  hired  to  the  servant  or  gratuitously 
loaned  to  him,  the  relation  between  them  is 
merely  that  of  bailor  and  bailee. 

Chadwick,  C.  J„  dissenting. 
Department  2. 

Appeal  from  Superior  Court,  Franklin 
County ;  John  Truax,  Judge. 

Action  by  N.  C.  Lloyd  against  the  North- 
ern Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Cannon  &  Ferris,  of  Spokane,  and  Ed- 
ward A.  Davis,  of  Pasco,  for  appellant. 
M.  L.  Driscoll,  of  Pasco,  for  respondent 

PARKER,  J.  The  plaintiff,  Lloyd,  seeks 
recovery  of  damages  for  Injury  to  his  auto- 
mobile, claimed  to  have  been  caused  by  the 
negligent  operation  of  one  of  the  trains  of 
the  defendant  railway  company,  at  a  public 
crossing  In  the  village  of  Eltopia,  in  Franklin 
county.  Trial  in  the  superior  court  for  that 
county,  sitting  with  a  jury,  resulted  in  ver- 


C3=>For  other  cases  set  same  topic  and  KEY-NUMBER  In  ail  Key-Numbered  Digests  and  Index*** 


Digitized  by 


Google 


30 


181  PACIFIC 


REPORTER 


(Wash. 


diet  and  judgment  In  favor  of  the  plaintiff, 
from  which  the  defendant  has  appealed  to 
this  court. 

Respondent's  automobile  was  being  driven 
by  Richard  Colley  on  Sunday,  June  24,  1917, 
when  It  was  struck  by  one  of  appellant's 
trains,  causing  the  Injury  thereto  for  which 
recovery  is  sought.  For  a  period  of  some 
three  months  prior  thereto  Colley  had  been 
working  for  respondent  upon  his  farm  situ- 
ated some  two  miles  distant  from  Eltopia, 
under  an  employment  agreement  by  which 
Colley  was  to  receive  a  certain  sum  per 
month,  and  the  use  of  the  automobile  for  his 
own  pleasure,  from  time  to  time,  as  occasion 
therefore  might  arise.  During  the  afternoon 
of  the  Sunday  in  question  Colley  took  a 
young  lady  for  a  pleasure  ride  in  the  auto- 
mobile. Just  what  their  destination  was  la 
not  clear;  but  upon  their  return  they  went 
a  short  distance  out  of  their  way,  with  a 
view  on  the  part  of  Colley  of  going  through 
Eltopia  and  calling  upon  the  railway  com- 
pany's agent  there  and  procuring  an  express 
package  which  he  thought  might  be  there  for 
respondent.  He  had  not  been  instructed  by 
respondent  to  call  for  any  such  package; 
nor  is  there  anything  in  the  record  to  show 
that  either  he  or  respondent  thought  of  his 
calling  upon  the  agent  of  the  railway  com- 
pany for  any  such  package  when  he  started 
with  the  automobile.  He  had,  however,  on 
some  previous  occasions,  brought  packages 
from  the  agent  of  the  railway  company, 
which  had  been  shipped  to  Eltopia  in  re- 
spondent's name.  This  he  had  done  without 
any  special  instructions  from  respondent 
Upon  this  occasion  Colley  received  from  the 
agent  a  package  addressed  to  respondent, 
and  placed  it  in  the  automobile,  when  he  and 
the  young  lady  proceeded  in  the  automobile 
on  their  way  towards  respondent's  farm, 
which  rendered  it  necessary  for  them  to 
cross  appellant's  track  in  Eltopia;  and  it 
was  while  so  crossing  the  track  that  the  au- 
tomobile was  injured  by  being  struck  by  one 
of  appellant's  trains.  While  the  Jury  return- 
ed a  general  verdict  in  favor  of  respondent 
awarding  him  damages  in  the  sum  of  $450, 
the  jury  were  also  asked  and  answered  spe- 
cial Interrogatories  submitted  by  the  court  as 
follows: 

"Interrogatory  1.  Was  there  negligence  on 
the  part  of  the  Northern  Pacific  Railway  Com- 
pany, which  negligence  was  the  proximate  cause 
of  the  damage  to  plaintiff's  automobile?  An- 
swer: Yes. 

"Interrogatory  2.  Was  there  negligence  on  the 
part  of  Richard  F.  Colley  the  driver  of  the 
automobile,  contributing  to  the  damage  to  the 
plaintiff's  automobile?   Answer:  Yes. 

"Interrogatory  3.  At  the  time  of  the  collision 
was  Richard  F.  Colley  driving  or  using  the  auto- 
mobile for  or  on  behalf  of  the  plaintiff,  N.  C. 
Lloyd,  or  in  connection  with  the  plaintiff's  busi- 
ness, or  in  the  course  of  his  employment  as 
an  employe  of  the  plaintiff?    Answer:  No. 

"Interrogatory  4.  At  the  time  of  the  collision, 


was  Richard  F.  Colley  driving  the  automobile 
for  private  purposes  or  for  his  own  pleasure? 
Answer:  Yes." 

A  motion  for  judgment  In  appellant's  fa- 
vor, notwithstanding  the  verdict,  was  timely 
made  by  its  counsel,  the  denial  of  which  by 
the  trial  court  is  assigned  as  error. 

[1]  The  first  contention  made  In  appel- 
lant's behalf  is,  In  substance,  that  the  evi- 
dence conclusively  shows  that  Colley  was,  at 
the  time  of  the  Injury  of  the  automobile,  act- 
ing in  the  course  of  his  employment  for  re- 
spondent, so  that  his  contributory  negligence 
thereby  became  the  contributory  negligence 
of  respondent  preventing  his  recovery,  and 
that  the  trial  court  should  have  so  decided  as 
a  matter  of  law.  It  seems  to  us  that,  under 
the  circumstances  here  shown,  the  question 
whether  or  not  the  driving  of  the  automobile 
at  the  time  it  was  injured  was  being  done  by 
Colley  as  the  agent  and  employe  of  respond- 
ent, or  was-  being  done  by  him  for  his  own 
private  purpose  and  pleasure,  was  a  ques- 
tion for  the  Jury  to  decide.  Aside  from  the 
fact  that  Colley  procured  from  the  railway 
company's  agent  the  package  for  respondent, 
and  had  it  in  the  automobile  when  it  was 
Injured,  there  seems  to  be  but  little  room  for 
arguing  that  he  was  at  that  time  doing  any- 
thing other  than  for  himself.  And  we  think 
the  mere  fact  that  he  had  procured  the  pack- 
age just  before  the  automobile  was  injured, 
and  then  had  it  with  him  in  the  automobile, 
did  not  so  plainly  render  his  driving  the  au- 
tomobile at  the  time  it  was  injured  the  per- 
formance of  his  duties  as  respondent's  em- 
ploye that  it  could  be  so  decided  as  a  matter 
of  law.  The  jury,  we  think,  might,  under  all 
the  circumstances,  have  well  concluded  that 
Colley's  procuring  of  the  package  was  a  mere 
matter  of  accommodation,  as  if  such  act  had 
been  performed  by  a  neighbor.  Our  conclu- 
sion upon  this  branch  of  the  case  finds  sup- 
port in  our  decisions  in  Hammons  v.  Setzer, 
72  Wash.  550,  130  Pac.  1141,  George  v.  Car- 
stens  Packing  Co.,  91  Wash.  637,  158  Pac 
529,  and  Warren  v.  Norguard,  103  Wash.  284, 
174  Pac.  7. 

[2,  3]  It  Is  further  contended  in  appellant's 
behalf  that  the  contributory  negligence  of 
Colley,  as  found  by  the  Jury,  was  In  any 
event  imputable  to  respondent,  preventing 
his  recovery,  and  that  the  trial  court  should 
have  so  decided  as  a  matter  of  law.  This 
contention  is  rested  upon  the  theory  that  be- 
cause of  the  relationship  between  Colley  and 
respondent  with  reference  to  the  automobile, 
though  It  only  be  that  of  bailor  and  bailee, 
respondent  cannot  recover  for  the  injury  to 
the  automobile,  because  Colley's  contributory 
negligence  would  prevent  his  recovery  for  in- 
jury to  the  automobile.  There  was  a  time 
when  the  decisions  of  the  courts  seemed  to 
support  this  view  of  the  law;  but  in  recent 
years  the  weight  of  authority  Is  we  think, 
decidedly  to  the  contrary. 
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In  riew  of  the  special  finding  of  the  Jury 
that  Colley  was,  at  the  time  the  injury  to  the 
automobile  occurred,  driving  it  for  his  own 
pleasure,  and  not  in  the  course  of  his  em- 
ployment as  respondent's  employe,  which 
finding  we  think  the  evidence  fully  supports, 
it  seems  plain  that  the  relation  then  existing 
between  him  and  respondent  with  reference 
to  the  automobile  was  merely  that  of  bailor 
and  bailee.  Van  Zile,  Bailments  (2d  Ed.)  §§ 
3  and  4;  6  C.  J.  1101;  3R.C.L  72.  Wheth- 
er the  automobile  was  In  legal  effect  hired 
to  Colley  or  gratuitously  loaned  to  him  we 
think  is  of  no  moment  here,  since  Colley 
would  be  no  more  the  agent  of  respondent  in 
one  case  than  in  the  other. 

In  Gibson  v.  Bessemer  &  L.  E.  R.  Co.,  226 
Pa.  198,  75  Atl.  194,  27  L.  R.  A.  (N.  S.)  689, 
18  Ann.  Cas.  035,  there  was  involved  tbe  hir- 
ing of  a  horse  from  a  livery  stable  keeper 
and  the  killing  of  the  horse  by  the  railroad 
company  while  being  driven  by  the  bailee. 
The  railroad  company  resisted  the  claim  of 
damage  made  by  the  owner  for  the  killing  of 
the  horse  upon  the  ground  of  the  bailee's 
contributory  negligence  in  driving  upon  the 
track.  Holding  that  the  negligence  of  the 
bailee  was  not  attributable  to  the  bailor,  the 
owner  of  the  horse,  preventing  his  recovery, 
Justice  Potter,  speaking  for  the  court,  ob- 
served: 

"And  in  Edwards  on  Bailments  (3d  Ed.,  1893) 
|  392,  it  is  said:  'The  hirer  of  wagons,  or  car- 
riages and  horses,  receiving  them  into  his  cos- 
tody  to  be  used  by  him  at  his  pleasure,  becomes 
a  bailee,  and  is  in  no  sense  a  servant  of  the 
owner.  He  is  responsible  to  the  owner  for  the 
reasonable  care  of  them,  and  to  third  persons 
for  any  negligence  of  his  servants  in  the  use 
of  them.  He  is  liable  to  third  persons  to  tbe 
same  extent  as  if  he  were  the  actual  owner  of 
the  vehicles  and  teams  used  by  him.'  And 
again,  in  1  Thompson  on  Negligence  (1901)  % 
512,  it  is  said:  'Unless  the  principles  upon 
which  the  courts  have  at  last  settled  have 
been  grossly  misconceived,  the  negligence  of  a 
bailee  or  his  servants  is  not  imputable  to  his 
balior.'  As  far  back  as  the  case  of  Bard  v. 
Yohn,  26  Pa.  482,  Justice  Knox  stated  the  law 
as  follows  (page  489) :  'If  one  lets  or  hires  to 
another  a  horse  to  be  used  exclusively  for  the 
purposes  of  the  latter,  the  owner  of  the  horse 
is  in  no  wise  responsible  for  the  negligent  man- 
ner in  which  the  horse  may  be  used.' 

"There  is  a  difference  where  the  owner  sends 
a  driver  to  manage  and  control  the  team  and 
vehicle;  for  in  so  doing  the  owner  retains  the 
control,  and  may  well  be  held  accountable  for 
the  action  of  the  driver,  his  servant  and  agent 
But  in  the  present  case  no  driver  was  fur- 
nished, and  the  hirer  assumed  the  care  and  con- 
trol of  the  horse.  There  was  no  relation  of 
master  and  servant  or  of  principal  and  agent 
between  the  hirer  and  the  liveryman,  and  the 
latter  cannot  be  held  responsible  for  the  negli- 
gence of  the  former.  Each  must  recover  in  his 
own  right,  if  at  all,  and  each  must  stand  upon 
his  own  ground.  Had  Lantz,  the  hirer,  brought 
suit  and  shown  negligence  by  the  defendant, 
and  no  negligence  upon  his  own  part,  he  could 
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have  recovered  for  damage  to  himself,  but  not 
for  damage  to  the  horse  or  vehicle.  His  right 
of  action  depended  in  no  way  upon  that  of  the 
present  plaintiff,  nor  does  the  right  of  recovery 
in  the  present  action  depend  upon  the  right  of 
the  bailee  to  recover." 

In  New  York,  L.  E.  &  W.  R.  Co.  v.  New 
Jersey  Elec  R.  Co.,  60  N.  J.  Law,  338,  38 
Atl.  828,  43  L.  R  A.  849,  there  was  Involved 
a  bailment  arising  out  of  the  hiring  of  cars 
which  were  injured  in  a  collision  resulting 
from  the  concurring  negligence  of  the  bailee 
and  the  defendant  company.  It  was  sought 
by  the  defendant  company  to  escape  liability 
to  the  bailor,  the  owner  of  the  cars,  upon  the 
ground  of  the  bailee's  contributory  negligence 
being  in  law  Imputed  to  the  bailor.  In  con- 
cluding an  exhaustive  and  well-considered 
opinion,  Justice  Llpplncott,  speaking  for  the 
New  Jersey  Court  of  Appeals,  said: 

"I  cannot  perceive  that  whether,  in  respect 
to  this  action,  the  duty  of  the  defendant  and 
the  bailee  were  joint  or  separate,  can  make  any 
difference.  If  the  same  duty  of  care  was  due 
and  owing  to  the  plaintiff,  then  a  common  neg- 
lect of  that  duty  would  render  them  both  liable 
as  joint  tort-feasors.  If  the  duty  to  plaintiff 
was  a  separate  one  which  was  neglected  to  be 
performed  by  each  of  them,  although  the  duties 
were  diverse  and  disconnected,  and  the  negli- 
gence of  each  was  without  concert,  if  such  neg- 
lects concurred  and  united  in  causing  the  injury, 
the  tort  still  is  equally  joint,  and  the  tort- 
feasors are  subject  to  a  like  liability.  Mat- 
thews v.  Delaware.,  L  4  W.  R  Co.,  27  Vroom 
[56  N.  J.  Law]  34  [27  AtL  919,  22  L.  R.  A. 
261].  The  bailee  was  bound  to  use  reasonable 
care  and  diligence  in  the  preservation  of  the 
property  from  injury.  The  defendant,  in  the 
operation  of  the  electric  car,  was  bound  to  ex- 
ercise reasonable  care  in  avoiding  injury  to  the 
property  of  which  the  plaintiff  was  the  owner. 
It  would  seem  that  the  intervention  of  the  neg- 
ligence of  the  bailee  could  not  shield  the  defend- 
ant from  injury  caused  by  its  own  negligence. 
Both  might  have  been  selected  as  joint  tort- 
feasors, or  the  action  could  be  maintained 
against  either.  The  conclusion  reached  is  that 
tbe  plaintiff  bad  the  right  to  sue  either  or  both 
of  these  companies  for  the  injuries  arising  from 
their  negligence  to  the  locomotive  and  cars  of 
the  plaintiff,  and  it  is  not  a  defense  to  the  action 
that  the  accident  was  contributed  to  by  the 
negligence  of  the  other.  Each  is  liable  upon  its 
own  negligence,  and  the  negligence  of  the  bailee 
is  not  imputable  to  tbe  plaintiff  as  a  shield  to 
the  defendant  against  recovery.'' 

In  Sea  Ins.  Co.  v.  Vicksburg,  S.  &  P.  R. 
Co.,  159  Fed.  676,  86  C.  C.  A.  544,  17  L  R. 
A.  (N.  S.)  925,  the  Federal  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  had  under  con- 
sideration a  bailment  consisting  of  the  leav- 
ing of  cotton  with  a  compress  company  to 
be  balled.  In  holding  that  the  loss  of  the 
cotton  by  fire  resulting  from  the  negligence 
of  the  railway  company  contributed  to  by  the 
negligence  of  the  bailee  would  not  prevent 
recovery  by  the  insurance  company  as  as- 
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signee  of  the  bailor.  Judge  Shelby,  speaking 
for  the  court,  said  in  part: 

"A  plaintiff  cannot  recover  damages  for  an 
injury  to  which  he  has  directly  contributed  by 
his  own  negligence.  If  the  plaintiff's  own  fault, 
whether  of  commission  or  omission,  has  materi- 
ally contributed  to  the  injury,  the  plaintiff  is 
without  remedy  against  one  also  in  the  wrong. 
The  converse  of  this  doctrine  ought  to  follow 
as  a  necessary  corollary— that  when  one  has  been 
injured  by  the  wrongful  act  of  another,  to  which 
he  has  in  no  way  contributed,  he  should  be  en- 
titled  to  compensation  from  the  wrongdoer,  un- 
less the  negligence  of  some  one  towards  whom 
he  stands  in  the  relation  of  principal  or  master 
has  materially  contributed  to  the  injury.  The 
bailor,  we  hold,  is  not  the  principal  or  master 
of  the  bailee." 

In  Spelman  v.  Delano,  177  Mo.  App.  28, 
163  S.  W.  300,  the  court  had  under  consider- 
ation a  bailment  in  substance  the  same  as 
that  which  is  here  involved;  that  is,  it  was 
the  case  of  a  farm  hand  having  the  use  for 
his  own  pleasure  of  a  horse  belonging  to  his 
employer.  While  he  was  riding  the  horse 
it  was  killed  by  the  railway  company  of 
which  the  defendant  was  receiver;  the  death 
of  the  horse  being  the  result  of  the  negli- 
gence of  the  railway  servants  and  the  con- 
tributory negligence  of  the  farm  hand,  the 
bailee.  Holding  that  his  contributory  neg- 
ligence was  not  imputable  to  the  bailor,  his 
employer,  Judge  Trimble,  speaking  for  the 
court,  made  the  following  pertinent  obser- 
vations: 

"It  must  be  remembered  that  the  question  in 
the  case  at  bar  does  not  involve  a  bailment  in 
which  the  bailee  is  the  agent  or  servant  of 
the  bailor,  nor  is  there  any  privity  of  contract 
between  them,  unless,  indeed,  it  can  be  said  that 
the  bailor,  merely  by  lending  the  horse,  makes 
the  bailee  his  agent  to  care  for  the  horse,  and 
thereby  creates  such  a  relation  as  will  make 
the  bailor  responsible  for  the  acts  of  the  bailee. 
Now,  it  cannot  be  said  that,  if  the  bailee  had, 
after  borrowing  the  animal  for"  his  own  purpose, 
negligently  ridden  against  another  and  injured 
him,  the  injured  person  could  have  any  right  of 
recovery  against  the  bailor.  If  it  be  said  that 
the  bailor,  by  lending  the  horse,  makes  the  bailee 
an  agent  for  the  care  thereof,  and  is  thereby 
impliedly  responsible  for  the  latter's  conduct 
in  reference  thereto,  and  also  makes  it  possible 
for  the  injury  to  occur,  the  answer  is  that  the 
bailee  is  not  the, bailor's  agent  in  caring  for 
the  horse,  else  the  bailor  would  be  responsible 
for  a  negligent  injury  committed  by  the  bailee 
in  using  the  horse,  and  this  has  never  been 
held  to  be  so.  If  the  bailee  failed  to  exercise 
the  proper  care,  the  bailor  would  have  a  right 
of  action  against  him ;  and  he  would  also  have 
a  right  of  action  against  a  third  party  for  neg- 
ligently injuring  him.  And,  when  the  negligence 
of  the  two  concurs,  he  can  sue  both  jointly  or 
sue  either  one  as  he  chooses.  And  if  lending  the 
horse  can  be  said  to  render  it  possible  for  the 
injury  to  occur,  the  act  of  lending  was  not  such 
as  to  render  plaintiff  blameworthy  in  any  de- 
gree. So  that  we  have  s  case  where  a  plain- 
tiff, without  fault  or  negligence  of  his  own,  is 


suing  for  a  loss  occasioned  by  the  concurrent 
negligence  of  two  others.  In  such  case  can  one 
of  the  persons  in  fault  set  up  in  defense  the 
fault  of  the  other,  as  against  the  owner  who  is 
wholly  without  fault?  We  think  not,  and, 
while  at  first  blush  the  rule  that  the  contributory 
negligence  of  a  bailee  cannot  be  imputed  to  a 
bailor  when  suing  a  third  person  for  injuries  to 
property  may  seem  unjust,  yet,  when  the  rule 
is  confined  to  thos.  bailments  which  do  not  in* 
volve  any  privity'  oontract  or  agency  between 
the  bailor  and  bailee,  it  will  not  appear  to  be 
so  harsh  and  unreasonable  as  might  be  sup- 
posed." 

That  decision  contains  one  of  the  best  re- 
views of  the  cases  upon  this  subject  to  be 
found  In  the  books.  The  following  decisions 
are  also  In  harmony  with  and  support  this 
view  of  the  law:  Alabama  Great  Southern 
R.  Co.  v.  Clarke,  145  Ala.  450,  30  South.  816; 
Currie  v.  Consolidated  R.  Co.,  81  Conn.  383, 
71  Atl.  356;  Henderson  v.  Chicago  Rys.  Co., 
170  III.  App.  616;  Goldsmith  v.  Chicago,  Mil- 
waukee &  St  Paul  R.  Co.,  176  I1L  App.  336. 

Our  own  decisions  are  quite  in  harmony 
with  this  view  of  the  law,  though  they  deal 
only -with  the  question  of  the  contributory 
negligence  of  the  drivers  of  vehicles  result- 
ing in  injuries  to  passengers  therein,  both 
for  hire  and  as  an  accommodation.  See  Al- 
len v.  Walla  Walm  Valley  R.  Co.,  06  Wash. 
307,  165  Pac.  00,  and  our  previous  decisions 
therein  cited.  All  of  the  decisions  above  no- 
ticed were  rendered  since  the  year  1807.  In 
the  late  work  of  Van  Zile,  Bailments,  §  128, 
that  learned  author  states  the  law  to  be  as 
above  Indicated. 

The  only  decisions  called  to  our  attention 
which  may  be  considered  as  lending  support 
to  the  contrary  view  are  the  following:  Pu- 
terbaugh  v.  Reasor,  0  Ohio  St.  484,  decided 
in  1850;  Forks  Township  v.  King,  84  Pa. 
230,  decided  in  1876,  which  decision,  in  so 
far  as  it  may  be  regarded  as  authority  upon 
this  question  is,  in  effect,  overruled  by  the 
later  decision  of  that  court  in  Gibson  v.  Bes- 
semer, etc.,  R.  Co.,  supra;  Welty  v.  Indian- 
apolis &  V.  R.  Co.,  105  Ind.  55,  4  N.  E.  410, 
decided  in  1886,  a  critical  reading  of  which 
case  we  think  will  show  that  it  is  in  at  least 
some  measure  distinguishable  from  the  one 
before  us;  and  Illinois  Cent  R.  Co.  v.  Sims, 
77  Miss.  325,  27  South.  527,  40  L.  R.  A.  322, 
decided  in  the  year  1000. 

We  are  quite  convinced  that  the  decided 
weight  of  authority  at  the  present  time,  and 
also  the  better  reason,  supports  the  view 
that  the  contributory  negligence  of  Colley 
was  not  imputable  to  respondent,  under  the 
facts  of  this  case  as  found  by  the  jury. 

The  judgment  is  affirmed. 

HOLCOMB,  MOUNT,  and  FULLERTON, 
JJ.,  concur. 

CHADWICK,  O.  J.  I  do  not  agree  with 
my  esteemed  Associates.  They  have,  as  I  be- 
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lleve,  reasoned  from  a  false  premise.  It  Is 
that  Colley  was  a  mere  borrower  or  a  gra- 
tuitous bailee  and  was  not  engaged  In  his 
employer's  (respondent's)  business,  and  al- 
though there  be  some  authority  holding  that 
the  negligence  of  a  gratuitous  bailee  may  be 
Imputed  to  the  bailor,  the  later  and  better 
authority  is  to  the  contrary.  I  am  willing 
to  admit  for  the  purpose  ,pt  this  argument 
that  the  holding  of  the.^~  ,^rt  is  sound,  and 
that  the  conclusion  reaches  by  the  majority 
Is  sustained  by  later  authority  (3  R.  0.  L.  p. 
147),  although  the  rule  is  otherwise  laid 
down  in  29  Cyc.  646,  and  the  annotator  of 
the  L.  R.  A.  Reports  says  of  Sea  Insurance 
Co.  v.  Vicksburg,  S.  &  P.  R.  Co.,  cited  in  17 
L  R.  A.  (N.  S.)  925,  that— 

"The  only  case  found  supporting  the  conclu- 
sion reached  •  *  •  is  New  York,  L.  E.  &  W. 
R.  Co.  v.  New  Jersey  Electric  R.  Co.,  60  N. 
J.  Law,  338,  38  Atl.  828,  43  L.  R.  A.  849." 

In  the  later  annotation  of  Gibson  (y.  Bes- 
semer &  L.  E.  R.  Co.,  27  L.  R.  A-  (N.  S.)  689, 
It  is  said: 

"Perhaps  Gibson  v.  Bessemer  &  L.  E.  R.  Co., 
which  is  in  harmony  with  the  Sea  Ins.  Co.  Case 
and  New  York,  L.  E.  &  W.  R.  Co.  v.  New  Jer- 
sey Electric  R.  Co.,  •  *  *  may  be  regarded 
as  sufficient  to  turn  the  scale  in  favor  of  the 
other  side  of  the  proposition." 

But  the  law  relied  on  does  not  reach  or 
control  the  undisputed  facts  in  this  case,  nor 
do  any  of  the  cases  cited  deny  the  principle 
for  which  I  shall  contend;  it  Is,  where  prop- 
erty is  not  merely  loaned  to  the  user,  but  is 
turned  over  to  him  under  a  contract  of  use 
and  as  a  part  consideration  for  services  ren- 
dered, the  owner  may  not  recover  If  the 
party  to  whom  he  has  given  the  use  of  his 
property  has  been  guilty  of  contributory  neg- 
ligence. It  must  be  borne  In  mind  that  Col- 
ley did  not  hire  the  machine  nor  was  he 
using  it  as  a  mere  gratuity.  He  had  the  use 
of  it  as  part  payment  of  a  debt  due  from  the 
owner,  and  as  to  third  persons  he  was  in  le- 
gal effect  and  to  all  Intents  and  purposes  the 
owner  of  the  machine.  The  machine  had 
been  bought  by  respondent  and  Colley,  and 
was  owned  jointly  by  them  for  a  time.  Re- 
spondent, after  two  or  three  months,  bought 
Colley's  Interest  Respondent  testifies  that 
Colley,  who  had  worked  for  him  for  about 
three  years,  continued  In  his  employment  aft- 
er the  purchase  of  the  machine  under  an  ar- 
rangement whereby  Colley  was  to  get  "so 
much  a  month  and  had  the  use  of  the  car," 
and  that  this  arrangement  had  been  in  effect 
from  November,  1916,  up  until  the  time  of 
the  accident  He  further  testifies  that  from 
the  time  of  the  purchase  of  his  interest  Col- 
ley "was  to  have  the  use  of  the  car  and  so 
much  per  month,"  and: 

**Q.  When  you  bought  back  the  half  interest, 
it  was  the  understanding  that  he  at  all  times 
should  have  the  use  of  the  car  in  addition  to 
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his  wages,  and  whenever  he  wanted  to  go  any- 
where he  could  take  the  car?   A.  Yes,  sir. 

"Q.  In  other  words,  the  car  was  furnished 
you  as  part  payment  for  your  employment 
there?   A.  Yes,  sir. 

"Q.  And  you  had  been  using  the  car  that 
way  for  several  months  before  the  accident? 
A.  Yes,  sir;  I  had." 

It  Is  unnecessary  to  review  the  authorities 
cited  by  the  majority.  A  brief  reference  to 
the  case  of  Spelman  v.  Delano,  177  Mo.  App. 
28,  42,  163  S.  W.  300,  so  strongly  relied  on 
by  the  writer  of  the  opinion,  will  sufficiently 
illustrate  my  thought.  The  proper  distinc- 
tion is  noted:  * 

"The  weight  of  authority  seems  to  be  clearly 
in  favor  of  the  rule  that  in  a  case  where  the 
circumstances  show  that  the  relation  between 
the  owner  of  the  property  and  the  one  in  pos- 
session of  it  at  the  time  of  its  destruction  is 
simply  that  of  bailor  and  bailee,  and  does  not 
involve  any  element  of  partnership,  principal 
and  agent  or  master  and  servant  existing  be- 
tween them,  then  the  contributory  negligence  of 
the  bailee  is  not  imputable  to  the  bailor  in  an 
action  by  the  bailor  against  a  third  party  for 
negligently  destroying  the  bailor's  property." 

In  Sea  Insurance  Co.  v.  Vicksburg,  S.  &  P. 
R.  Co.,  159  Fed.  696,  86  C.  C.  A.  544,  17  L. 
R.  A.  (N.  S.)  925,  the  court  qualifies  the  ruler 

"When  one  has  been  injured  by  the  wrongful 
act  of  another,  to  which  he  has  in  no  way  con- 
tributed, he  should  be  entitled  to  compensation 
from  the  wrongdoer,  unless  the  negligence  of 
some  one  towards  whom  he  stands  in  the  rela- 
tion of  principal  or  master  has  materially  con- 
tributed to  the  injury." 

The  case  of  Spelman  v.  Delano  was  one  of 
gratuitous  bailment.  The  party  In  whose 
hand  the  property  was  at  the  time  of  the  in- 
jury was  a  mere  borrower. 

"Plaintiff  was  under  no  obligation  to  transport 
Cook  to  and  from  his  place  of  labor.  His  lend- 
ing the  horse  to  Cook  was  no  part  of  the  con- 
tract between  them." 

The  case  is  distinguished  from  a  case  such 
as  we  have  at  bar  upon  that  ground.  Here 
the  use  of  the  automobile  was  a  part  of  the 
contract  of  employment,  and  when  respond- 
ent gave  Colley  the  use  of  his  machine  in 
payment  of  his  wages  Instead  of  money  he 
vouched  for  and  became  a  guarantor  of  his 
competency  to  handle  the  machine  and  an- 
swerable for  his  due  care  in  driving  it  just  as 
much  as  If  he  had  employed  him  to  drive  the 
machine  as  a  stage  or  as  a  delivery  wagon. 
If  Colley  had  negligently  Injured  a  third 
party,  a  court  or  jury  would  have  surely  held 
respondent  to  answer  In  damages  upon  the 
theory  of  agency  or  master  and  servant  He 
would  not  in  such  case  be  heard  to  repudiate 
his  contract ;  then  why  in  this?  The  falsity 
of  the  premise  of  the  majority  is  therefore 
disclosed  in  the  first  line  of  the  quotation 
from  the  Spelman  Case: 
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"It;  mast  be  remembered  that  the  question  in 
the  case  at  bar  does  not  involve  a  bailment  in 
which  the  bailee  is  the  agent  or  servant  of  the 
bailor,  nor  is  there  any  privity  of  contract  be- 
tween them."  177  Mo.  App.  88,  163  S.  W. 
804. 

If  there  be  not  privity  of  contract  between 
the  respondent  and  Colley,  I  would  be  at  a 
loss  to  contrive  a  state  of  facts  out  of  which 
such  relation  might  arise.  Had  the  quota- 
tion begun  in  the  preceding  paragraph,  the 
majority  would  have  sounded  the  bottom  up- 
on which  this  case  should  be  made  to  rest 

"Of  coarse  if  by  reason  of  the  circumstances 
of  the  bailment,  there  is  a  privity  of  contract 
between  the  bailor  and  the  bailee  so  that  the 
bailee  can  be  regarded  as  the  agent  of  the  bailor, 
then  the  negligence  of  the  former  should  be  and 
is  imputed  to  the  latter,  the  same  as  when  the 
relation  of  master  and  servant  exists  between 
them."    177  Mo.  App.  38,  163  S.  W.  304. 

Now  in  the  case  at  bar  It  will  not  be  dis- 
puted that  the  relation  of  master  and  serv- 
ant existed  at  the  time  the  contract  was  en- 
tered into  and  that  the  right  to  use  the  au- 
tomobile as  part  remuneration  for  services 
rested  in  that  relation.  So,  if  the  parties 
were  master  and  servant  at  the  time  the  con- 
tract was  made,  they  must  of  necessity  re- 
main in  that  relation  so  long  as  the  property 
was  used  under  the  terms  and  in  the  manner 
provided  in  the  contract;  that  is  to  say,  if 
they  are  master  and  servant  as  between 
themselves,  they  must,  under  all  authority, 
remain  master  and  servant  as  to  third  par- 
ties. 

The  harshness  of  the  rule  asserted  by  the 
majority  even  in  cases  where  it  might  be 
held  to  apply  is  apologized  for  by  the  writer 
of  the  opinion  in  the  Spelman  Case: 

-  *  *  •  While  at  first  blush  the  rule  that 
the  contributory  negligence  of  a  bailee  cannot 
be  imputed  to  a  bailor  when  suing  a  third 
person  for  injuries  to  property  may  seem  unjust, 
yet  when  the  rule  is  confined  to  those  bailments 
which  do  not  involve  any  privity  of  contract 
or  agency  between  the  bailor  and  bailee,  it  will 
not  appear  to  be  so  harsh  and  unreasonable  as 
might  be  supposed.  177  Mo.  App.  89,  163 
S.  W.  304. 

So  much  for  the  law  of  the  case  as  it  aris- 
es out  of  the  contract  made  by  the  parties 
and  under  which  the  machine  was  used  at 
the  time  of  the  accident 

As  I  read  the  record,  the  facts  will  not 
sustain  the  holding  of  the  majority  or  the 
verdict  of  the  Jury  that  Colley  was  not  en- 
gaged in  the  prosecution  of  respondent's 
business,  or  that  he  was  not  his  agent  or  his 
servant  and  that  he  was  using  the  car  mere- 
ly for  his  own  pleasure,  and  was  therefore  a 
gratuitous  bailee. 

Colley,  having  the  use  of  the  machine  as 
against  any  right  to  interfere  on  the  part  of 
the  respondent,  drove  out  on  a  Sunday  after- 
noon in  company  with  a  young  lady  whom 


he  intended  to  take  to  her  home.  While 
traveling  over  the  country  it  occurred  to  him 
that  a  shipment  of  liquor  which,  as  the  law 
then  was,  must  be  obtained  on  a  permit  and 
then  only  at  stated  intervals,  was  about  due. 
The  liquor  had  been  ordered  by  the  respond- 
ent and  was  shipped  in  his  name.  Colley 
went  out  of  his  way,  out  of  the  path  of  pleas- 
ure, to  go  to  the  station.  He  had  on  other 
occasions  gone  to  fhe  same  place  to  receive 
like  shipments  for  respondent  He  inquired 
of  the  agent  whether  a  package  had  been  re- 
ceived for  respondent  Being  notified  that 
the  package  was  at  the  depot,  he  receipted 
for  it  in  respondent's  name  and  undertook  to 
carry  it  home.  There  was  no  express  direc- 
tion on  the  part  of  respondent  to  Colley  to 
bring  this  particular  shipment,  but  it  was 
Colley's  habit  and  his  custom  to  go  to  the 
depot  without  specific  direction  and  receive 
such  shipments  for  respondent  from  time  to 
time.   Respondent  himself  testifies: 

"Q.  He  had  on  other  occasions  stopped  at  the 
station  and  got  packages  of  this  character  for 
you?  So  it  was  understood  that  there  was  no 
objection  on  your  part  to  his  getting  it  out  and 
bringing  it  home?  A.  No,  sir;  I  didn't  ob- 
ject 

"Q.  It  was  perfectly  agreeable  with  you  that 
he  stop  and  bring  the  package  home,  if  he 
happened  to  be  there?   A.  It  was  all  right. 

"Q.  In  fact  it  would  save  you  the  trip  if  it 
was  there,  and  he  could  bring  it  out  for  you? 
Is  that  the  idea?  A.  Not  necessarily  the  trip; 
no,  sir. 

"Q.  What  distance  is  it  from  your  place  to 
the  station?    A.  About  two  miles. 

"Q.  He  had  to  go  for  it  if  you  didn't  bring 
it  out?    Somebody  has  to  get  it?   A.  Yes,  sir. 

"Q.  And  after  you  had  found  out  on  this 
particular  day  he  had  received  this  package 
for  you  and  signed  for  it  in  your  name  yon 
made  no  objection  at  all?   A.  No,  sir. 

"Q.  It  was  perfectly  satisfactory  to  yon?  A. 
Yes,  sir. 

"Q.  When  you  found  oat  that  he  received  your 
package  and  was  taking  it  oat  you  made  no  ob- 
jection, and  it  was  perfectly  satisfactory  to  you 
that  he  might  bring  it  out?   A.  Yes. 

"Q.  While  you  had  not  instructed  Mr.  Colley 
to  get  any  packages  for  you,  he  had  from  time 
to  time  brought  packages  out  for  you,  and  it  was 
agreeable  to  you  that  he  should  do  that?  A. 
I  had  no  objection  to  anybody  bringing  them 
out  to  me. 

"Q.  And  he  had  done  it  before?  A.  He  had 
probably,  but  I  don't  remember  it 

"Q.  And  it  was  perfectly  agreeable  that  he 
should  get  this  particular  package  and  bring  it 
oat?   A.  I  had  no  objection. 

"Q.  You  made  no  objection  after  you  found 
out  that  he  had  the  package  on  that  particular 
day?  That  was  perfectly  satisfactory  to  you 
that  he  should  bring  it  out?  A.  I  didn't  make 
any  objection." 

This  testimony  clearly  discloses  that  aside 
from  all  other  questions  in  the  case,  Colley 
was  engaged  in  his  master's  business,  and, 
whether  under  an  implied  or  express  author- 
ity, his  act  was  ratified  so  as  to  put  it  be- 


Digitized  by 


Wash.) 


BRANDT  v.  ORROCK 
<181  P.) 


85 


yond  the  power  of  the  respondent  to  disaf- 
firm his  negligence  and  recover  In  this  case. 
The  liquor  was  received  by  Oblley,  who  sign- 
ed the  name  of  respondent,  and  respondent 
says  that  his  act  was  "perfectly  satisfactory" 
to  Mm  The  testimony  of  the  respondent  Is 
corroborated  by  that  of  Colley,  the  driver  of 
the  machine.  1 

For  these  reasons,  I  believe  that  the  Judg- 
ment should  be  reversed,  and  the  cause  dis- 
missed. 


(106  Wash.  698) 

BRANDT  v.  ORROCK.    (No.  16141.) 

(Supreme  Court  of  Washington.   May  1,  1919.) 

Highways  «=»7(1>—Pmsobiption— Vacant 
Lands. 

There  must  be  something  more  than  mere 
travel  over  uninclosed  lands  by  the  public  in 
order  to  establish  a  public  highway  over  the 
same  by  prescription ;  the  use  of  the  land  must 
be  adverse. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Julius  Brandt  against  James  R. 
Orrock.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Mark  F.  Mendenhall  and  Arthur  H.  Steake, 
both  of  Spokane,  for  appellant. 

Carl  Ultes,  Jr.,  of  Spokane,  for  respond- 
ent 

HOLCOMB,  J.  Brandt,  plaintiff  below, 
brought  this  action  to  restrain  defendant 
from  using  a  road  across  Brandt's  land,  al- 
leging In  his  complaint  that  defendant,  Or- 
rock, was  the  tenant  of  land  lying  north  and 
east  of  Brandf  8  land,  and  that  prior  to  May 
1,  1916,  Orrock  used  the  land  of  plaintiff  as 
a  road  for  ingress  and  egress  to  Orrock's 
land;  and  that  Orrock  had  another  road- 
way equally  as  convenient  to  the  public  high- 
way. The  evidence  indicates  that  the  other 
roadway  here  referred  to  was  what  is  known 
as  the  "Stevens  Creek  road."  The  complaint 
further  alleges  that  on  May  1, 1916,  Brandt's 
tenant,  Hagemann,  planted  his  land,  includ- 
ing the  roadway  in  dispute,  and  put  a  fence 
across  the  road;  that  on  June  5,  1917,  Or- 
rock drove  across  plaintiff's  land  and  threat- 
ened to  continue  to  cross  the  land ;  and  fur- 
ther alleged  Irreparable  injury,  praying  for 
damages  and  a  temporary  and  permanent 
injunction.  The  lower  court  Issued  a  tem- 
porary restraining  order,  and  thereafter,  the 
respondent  deeming  the  restraining  order  in- 
sufficient, a  second  temporary  injunction  was 
Issued  on  June  14,  1917. 

Appellant  (defendant  below)  In  his  answer 
alleged  that  the  road  sought  to  be  closed  bad 


been  used  as  a  road,  and  that  the  general 
public  had- been  in  notorious,  adverse,  and 
undisturbed  possession-  and  use  of  such  road 
for  more  than  10  years  prior  to  the  time 
plaintiff  Brandt  acquired  title  to  his  land; 
and  It  had  been  so  used  by  the  general  pub- 
lic for  more  than  25  years ;  and  up  to  with- 
in 3  years  of  the  beginning  of  this  action 
was  the  only  outlet  for  the  local  residents  to 
the  public  school,  post  office,  etc.,  it  Kles- 
ling,  and  was  their  direct  road  to  the  city 
of  Spokane,  and  always  used  as  such;  and 
that  the  road  Is  a  connecting  link  between 
roads  both  to  the  east  and  west  of  Brandt's 
land  and  had  been  worked  by  himself -and 
the  public  for  more  than  25  years;  that 
larget  quantities  of  wood  and  timber  had 
been 'hauled  over  the  road  from  their  lands 
and  sold  in  Spokane;  that  Hagemann,  the 
tenant  of  Brandt,  had  put  in  some  crop  and 
sought  to  prevent  the  defendant  and  his  son 
from  passing  back  and  forth  from  their 
lands.  Appellant  further  alleged  in  his  an- 
swer that,  in  the  year  1917,  one  Coller  and 
wife  were  living  with  Orrock  and  farming 
his  land,  and  Coller  was  also  working  his 
own  land  lying  between  3  and  4  miles  west 
of  Orrock's  land,  near  Willow  Springs,  and 
that  the  only  direct  and  feasible  road  was 
the  road  In  dispute  across  Brandt's  land, 
and  that  to  be  barred  from  traveling  across 
Brandf  s  land  would  compel  them  to  go  south 
down  the  mountain  and  then  return  almost 
due  north  along  a  hilly  and  steep  ridge  to 
get  back  upon  the  Big  Rock  road,  thus  com- 
pelling a  needless  additional  travel  along  a 
laborious,  roundabout  route  of  5  miles  In 
each  round  trip  between  the  Orrock  lands 
and  the  Coller  land,  to  their  great  delay  and 
damage.  By  way  of  cross-complaint,  there 
were  further  allegations  that  appellant  and 
the  public  had  for  many  years  been  accus- 
tomed to  cross  the  Brandt  land  (though  not 
then  owned  by  Brandf)  to  reach  various  ob- 
jectives, and  that  there  Is  no  other  feasible 
or  direct  road  for  the  general  public  trav- 
eling from  Spokane  to  Moran  Prairie  or  Kiea- 
llng  and  living  along  the  Big  Rock  road  to 
Orrock's  land  and  lands  to  the  east  of  him. 
Appellant's  cross-complaint  further  alleged 
that  this  road  is  absolutely  necessary  for 
himself  and  the  general  public,  and  to  close 
the  same  would  work  irreparable  damage. 
The  prayer  of  the  cross-complaint  was  that 
respondent  be  perpetually  enjoined  from 
closing  the  road,  and  that  the  road  be  de- 
creed a  public  highway. 

At  the  trial,  the  evidence  supported  main- 
ly the  contention  of  long  user.  Numerous 
witnesses  appeared  who  testified  to  the  un- 
impeded use  of  the  road  for  longer  or  short- 
er periods  of  time,  as  their  experience  war- 
ranted. Respondent  concedes  substantially 
all  of  this  testimony  pertaining  to  the  use 
of  his  land  up  to  the  time  of  its  cultivation 


>     £s»For  other  case*  lee  gam*  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


36 


181  PACIFIC  REPORTER 


(Wash, 


by  Hagemann,  claiming  only  that  the  route 
used  was  not  one  definite  roadway,  but  was 
variable  and  deviating  from  one  road  to  an- 
other according  to  the  best  ground  there- 
for at  different  times.  Essentially,  the  ques- 
tion that  emerges  for  determination  is  one  of 
law  rather  than  one  of  fact 

Appellant  urges:  (1)  That  the  public  by 
long-continued  user  of  a  way  may  acquire 
prescriptive  rights  in  a  road  and  thus  estab- 
lish it  as  a  legal  highway,  citing  Smith  v. 
Mitchell,  21  Wash.  536,  58  Pac.  667,  75  Am. 
St.  Rep.  858;  State  v.  Horlacher,  16  Wash. 
325,  47  Pac.  748;  State  ex  rel.  Mountain 
Timber  Co.  v.  Superior  Court,  77  Wash.  585- 
590,  137  Pac.  994;  Mason  v.  McReavy,  84 
Wash.  9,  145  Pac.  993.  (2)  When  a  highway 
has  been  accepted  either  by  the  action  of  pub- 
lic officers  or  by  prescription  through  user 
for  a  period  of  seven  years,  it  will  require 
an  equal  period  of  seven  years'  continuous 
abandonment  to  oust  the  public  of  its  rights 
in  the  road,  citing  Seattle  v.  Smithers,  37 
Wash.  119,  79  Pac.  615;  Wasmund  v.  Harm, 
36  Wash.  170,  78  Pac.  777;  McWhorter  v. 
Forney,  69  Wash.  414,  125  Pac.  164.  (3)  Con- 
tinued adverse  user  for  ten  years  or  more 
raises  a  presumption  of  grant  and  owner 
closing  way  has  burden  of  proof.  (4)  Open 
and  adverse  user  through  gates  gives  pre- 
scriptive rights  in  a  road.  (5)  Owner  can- 
not shut  old  way  and  give  new  way  and  put 
gates  in  new  way.  The  burden  of  proof  Is 
on  the  plaintiff  asserting  that  the  use  was 
permissive. 

Against  this,  the  respondent  contends  that 
the  instant  case  falls  within  that  class  of 
cases  in  which  a  private  easement  cannot  be 
created  over  the  lands  of  another  at  the  time 
when  they  are  open  and  unlnclosed,  the  use 
of  which  was  permitted  prior  to  the  cultiva- 
tion thereof.  Nor  does  the  prescriptive  pe- 
riod begin  to  run  until  the  land  is  cultivated 
and  the  use  thereof  denied.  He  also  con- 
tends that  this  court  has  held  in  effect,  in 
the  cases  of  Schulenbarger  v.  Johnstone,  64 
Wash.  202,  116  Pac.  843,  and  Watson  v. 
County  Com'rs,  38  Wash.  662,  80  Pac.  201, 
that  the  rule  is  that  to  create  a  highway  by 
prescription  the  use  or  possession  must  be 
open,  notorious,  continuous,  and  "adverse." 
The  public,  however,  cannot  acquire  a  public 
highway  over  such  lands  where  it  appears 
the  use  was  permissive  during  the  period 
that  the  hud  was  vacant  and  unoccupied, 
notwithstanding  the  fact  that  a  period  of  20 
years  had  elapsed ;  nor  does  the  prescriptive 
right  begin  to  run  until  the  owner  does  some 
act,  or  suffers  some  act  to  be  done,  by  way 
of  asserting  his  ownership  over  the  land 
thus  used. 

The  solution  of  two  propositions  in  the  af- 
firmative or  negative  would  be  determinative 
of  this  controversy:  First,  did  the  prescrip- 
tive period  begin  to  run  until  the  land  was 
cultivated  and  the  use  thereof  denied;  and, 


second,  did  It  devolve  upon  the  defendant  to 
prove  that  the  highway  had  been  used  open- 
ly, notoriously,  continuously,  and  "adversely" 
for  the  prescriptive  period?  If  the  prescrip- 
tive period  did  begin  to  run  long  before  the 
time  of  the  cultivation  of  the  land,  then,  on 
respondent's  own  concession,  the  public  must 
be  held  to  have  acquired  that  right 

Upon  the  main  question  presented  as  to 
whether  prescriptive  title  in  the  public  was 
established,  appellants  cite  three  Washington 
cases,  above  noted.  We.  wiR  briefly  examine 
them. 

The  first  State  v.  Horlacher,  supra,  was 
an  action  by  the  state  for  obstructing  a  pub- 
lic highway  with  a  fence.  This  case  estab- 
lishes certain  rules  of  evidence  in  a  prose- 
cution for  obstructing  a  public  highway  as 
to  the  fact  of  the  establishment  of  such  high- 
way ;  only  doubtfully  and  inferentlally  could 
any  rule  of  prescription  be  arrived  at  from 
this  decision,  the  declaration  of  such  rule 
not  being  the  object  of  the  decision.  . 

The  second,  Smith  v.  Mitchell,  supra,  es- 
tablishes the  rule  that  where  the  only  means 
of  ingress  to,  and  egress  from,  the  lands  of 
a  private  person  in  order  to  reach  a  market 
for  the  products  of  his  farm  and  nursery  is 
a  public  highway,  the  obstruction  of  such 
highway  is  of  such  special  Injury  to  him  as 
to  authorize  his  maintaining  an  action  to  en- 
join it  as  a  public  nuisance,  under  Bal.  Code, 
{  3093. 

The  third  case,  State  ex  rel.  Mountain 
Timber  Co.  v.  Superior  Court,  supra,  involv- 
ed simply  the  constitutionality  of  section 
5857—1,  3  Rem.  &  Bal.;  Judge  Gose,  the 
writer  of  the  opinion,  observing: 

"The  constitutionality  of  the  act  is  the  only 
question  presented  in  the  briefs  or  argued  at  the 
bar." 

We  do  not  regard  any  of  these  cases  as 
other  than  incidentally  relevant  to  the  con- 
troversy. 

On  the  other  hand,  this  court  has  clearly 
and  comprehensively  stated  the  rule  of  pre- 
scription as  it  applies  to  facts  similar  to 
those  presented  by  the  instant  case. 

In  Watson  v.  County  Com'rs,  supra,  this 
court  stated: 

"The  rule  of  law  governing  prescriptive  rights 
of  way  over  such  lands  is  thus  stated  by  the 
Supreme  Court  of  Illinois,  in  O'Connell  v.  Chi- 
cago, etc..  Ry.  Co.,  184  I1L  30&  56  N.  E.  855; 
The  land  in  question,  being  uninclosed  prairie 
land,  the  rule  applies,  which  has  been  held  by 
this  court  in  a  nr.mber  of  cases,  that  where 
land  is  vacant  and  unoccupied  and  remains  free 
to  public  use  and  travel  until  circumstances 
induce  the  owners  to  inclose  it  the  mere  trav- 
el across  It,  without  objection  from  the  owners, 
does  not  enable  the  public  to  acquire  a  public 
road  or  highway  over  the  same.  Such  use  by 
the  public  of  vacant  and  unoccupied  land  by 
travel  over  it,  even  after  the  period  of  20  years, 
is  regarded  merely  as  a  permissive  use.  Such 
user  continues  to  be  regarded  as  being  by  per* 
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mission  of  the  owner  until  he  does  some  act, 
or  suffers  some  act  to  be  done,  by  way  of  his  as- 
serting his  ownership  over  the  land  thus  used. 
In  other  words,  there  must  be  something  more 
than  mere  travel  over  uninclosed  lands  by  the 
public,  in  order  to  establish  a  public  highway 
over  the  same  by  prescription.' " 

Schulenbarger  v.  Johnstone,  supra,  ampli- 
fies this  rule.  This  case  presents  a  striking 
similarity  to  the  instant  case,  although  a  sub- 
ordinate question  was  one  of  a  private  way 
of  necessity  which  the  court  dismisses  as  not 
properly  at  Issue.  After  stating  the  un- 
doubted rule  that  a  right  of  way  may  be 
acquired  by  prescription  in  this  state,  the 
court  observes: 

"We  understand  the  rule  to  be  that  a  hostile 
or  adverse  intent  must  mark  the  inception  of 
the  use  upon  which  title  is  made  to  depend,  or 
if  the  original  use  be  pel-missive,  a  changed  in- 
tent on  the  part  of  the  user,  or  the  mere  lapse 
of  time,  although  the  term  of  the  original  per- 
mission is  agreed  upon,  will  not  initiate  or 
ripen  a  title.  •  *  *  It  can  hardly  be  con- 
tended that  it  was  ever  the  intent  of  the  law 
to  bold  that  a  private  easement  could  be  creat- 
ed over  the  lands  of  another  at  a  time  when 
they  were  open  and  uninclosed.  It  has  never 
been  so  held,  although  the  right  be  asserted  by 
the  public.  *  *  *  It  was  held  in.  Watson  v. 
County  Com'rs,  supra:  *  •  *  'If  there  are 
any  acts  which  indicate  the  intention  of  the  own- 
er of  the  soil  to  preserve  the  control  to  himself, 
like  the  erection  of  a  fence  and  gate,  it  cannot  be 
said  that  the  intention  is  established,  and  the 
road  does  not  become  a  highway,  however  long 
it  may  have  been  used,  even  beyond  the  period 
of  20  years.  Such  permissive  use,  in  the  ab- 
sence of  any  intention  to  dedicate,  is  but  a  mere 
license,  which  may  be  revoked  at  the  pleasure 
of  the  owner.*  Monographic  note  (Whitesides  v. 
Green,  13  Utah,  341,  44  Pac.  1032),  57 
Am.  St  Rep.  768.  In  the  case  at  bar, 
we  see  no  more  than  the  usual  accommodation 
between  neighbors  that  marked  the  settlement 
of  the  public  domain.  *  *  *  To  charge  the 
owner  with  acquiescence,  or  to  credit  the  user 
with  an  adverse  intent,  would  put  a  penalty 
upon  generosity.    *    *  *" 

The  two  foregoing  cases,  with  the  cases 
therein  cited  and  harmonized,  we  regard  as 
definitive  of  the  rights  of  the  parties  in  this 
matter,  and  that,  although  there  was  the 
enjoyment  of  a  somewhat  devious  passway 
for  a  long  period  of  years  over  the  open,  un- 
inclosed land  of  the  respondent,  no  prescrip- 
tive rights  were  acquired  by  the  appellants 
or  the  public  generally  which  would  estop 
the  assertion  of  respondent's  private  owner- 
ship in  the  manner  in  which  this  case  indi- 
cates It  was  made.  Holding,  as  we  must, 
that  the  prescriptive  right  did  not  begin  to 
run  till  the  act  of  Brandt  and  his  tenant 
here  complained  of,  it  devolved  upon  appel- 
lants to  prove  that  the  highway  was  used 
during  the  prescriptive  period  openly,  noto- 
riously, continuously,  and  "adversely."  This; 
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manifestly,  they  could  not  do,  for  the  alleg- 
ed prescriptive  period  would  have  begun  to 
run  in  1916,  when  Brandt  asserted  his  right 
to  obstruct  the  highway. 
Judgment  affirmed. 

CHADWICK,  O.  J.,  and  MOUNT,  PAR- 
KER,  and  FULLERTON,  JJ.,  concur. 


(106  Wash.  542) 

STATE  ex  rel.  ANDERSON  v.  HOWELL, 
Secretary  of  State.    (No.  15292.) 

(Supreme  Court  of  Washington.     April  26, 
1919.) 

1.  Statutes  <S=109  —  Vaxiditt  —  Title  — 
Emergency  Clause— "Independent  Sub- 
ject." 

An  emergency  clause  in  a  law  is  not  an  in- 
dependent subject  within  the  meaning  of  Const, 
art,  2,  §  19,  providing  that  no  bill  shall  em- 
brace more  than  one  subject,  and  that  shall  be 
embraced  in  its  title,  since  it  simply  relates  to 
the  time  when  the  act  becomes  effective,  and  it 
need  not  be  included  in  the  title  of  the  act. 

2.  Statutes  <S=>16(1)— Amendment  of  Bill— 
Emergency  Clause— Changing  Scope  ob 
Object— "Change  Its  Scope  ob  Object." 

An  amendment  in  form  of  an  emergency 
clause,  which  states  the  time  when  a  bill  shall 
take  effect,  does  not  "change  its  scope  or  object" 
within  the  meaning  of  Const  art.  2,  §  38,  pro- 
viding no  amendment  or  bill  shall  be  allowed 
which  shall  change  its  scope  or  object 

3.  Statutes  <9=>35%— Emergency  Act— Mo- 
tor Vehicle  —  Appbopbiation  —  Repeben- 

DUM. 

Laws  1919,  c  46,  f  1,  increasing  the  annual 
license  fees  from  motor  vehicles  over  that  pro- 
vided by  Laws  1917,  c.  155,  and  Laws  1915,  c. 
142,  regulating  the  use  of  highways  where  the 
money  to  be  raised  thereby  was  appropriated 
by  Laws  1919,  c.  92,  needed  to  take  effect  im- 
mediately that  the  appropriations  might  be 
available,  and  the  Legislature  was  justified  in 
making  the  act  emergent,  and  it  could  not  be 
referred  to  the  voters  under  Const  Amend.  7. 

Department  2. 

Proceeding  by  the  State,  on  the  relation  of 
C.  O.  E.  Anderson,  against  I.  M.  Howell,  Sec- 
retary of  the  State  of  Washington,  for  writ 
of  mandamus  to  compel  submission  of  Laws 
1919,  c.  46,  §  1,  to  a  referendum.  Applica- 
tion denied. 

W.  R.  Crawford  and  Morris  B.  Sachs,  both 
of  Seattle,  for  appellant 

L.  L.  Thompson,  of  Olympla,  and  R  M. 
Burgunder,  of  Colfax,  for  respondent. 

MOUNT,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  compel  the  secretary  of 
state  to  accept  and  file  certain  documents  of- 
fered by  the  relator  for  the  purpose  of  sub- 
jecting section  1,  c.  46,  of  the  Laws  of  1919 
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to  a  referendum.  The  secretary  of  state  re- 
fused to  file  the  documents  offered  by  the 
relator,  for  the  reason  that  the  chapter  men- 
tioned contained  an  emergency  clause  and 
was  therefore  not  subject  to  a  referendum. 

It.  appears  that  In  1915  the  Legislature  of 
this  state  enacted  chapter  142  of  the  Laws 
of  that  year.  This  act  is  commonly  known 
as  the  "Motor  Vehicle  Code."  It  was  enact- 
ed for  the  purpose  of  regulating  the  operation 
of  automobiles  and  other  vehicles  on  the 
streets  and  highways  of  the  state  and  for 
raising  revenue  for  the  maintenance  and  re- 
pair of  permanent  highways.  This  law  re- 
quired all  operators  of  motorcycles,  automo- 
biles, and  trucks  to  pay  a  certain  annual  li- 
cense fee  based  upon  the  horse  power  of  the 
engine,  except  in  case  of  trucks,  which  was 
based  upon  the  per  ton  capacity.  The  mon- 
ey collected  from  these  fees  was  required  to 
be  deposited  in  the  state  treasury  to  the 
credit  of  the  general  fund,  and,  after  pay- 
ing the  expense  of  issuing  the  licenses,  the 
surplus  was  credited  to  the  permanent  high- 
way fund  for  the  maintenance  and  repair  of 
permanent  highways.  In  1917,  by  chapter 
155  of  the  Laws  of  that  year,  the  annual  li- 
cense fees  were  Increased,  and  the  Jaw  of 
1915  was  amended  so  as  to  provide  that  the 
moneys  received  from  motor  vehicle  license 
fees  should  be  distributed  to  the  counties  for 
the  maintenance  of  primary  highways  on  the' 
basis  of  $100  per  mile  for  each  mile  of  such 
primary  highways  constructed  therein.  The 
balance  of  the  money  was  paid  to  the  coun- 
ties for  the  maintenance  of  permanent  high- 
ways. The  Legislature  of  1919,  by  chapter 
46,  amended  sections  15,  17,  and  18  of  the 
act  of  1915  by  a  law  which  provides  as  fol- 
lows: 

Section  1  changes  the  basis  for  the  collec- 
tion of  fees  from  horse  power  to  weight  and 
materially  increases  the  fees.  This  section 
also  adds  to  the  existing  law  by  providing 
that  trucks  shall  carry  only  a  certain  sized 
load. 

Section  2  of  the  act  exempts  certain  mo- 
tortrucks and  automobiles  from  a  license 
fee. 

Section  3  creates  a  state  fund  to  be  known 
as  the  "Motor  Vehicle  Fund,"  and  requires 
that  all  fees  collected  by  the  secretary  of 
state  be  credited  to  this  fund,  from  which 
shall  be  paid  annually: 

First.  One-half  of  the  amount  appropriated 
for  the  biennlum  for  the  motor  vehicle  de- 
partment In  the  secretary  of  state's  office. 

Second.  One  million  dollars  to  be  distribut- 
ed to  the  counties  and  cities  for  the  mainte- 
nance of  primary  highways  on  the  basis  of 
$200  per  mile  for  each  mile  of  primary  high- 
way constructed  in  the  counties,  and  of  such 
streets  as  are  a  part  of  such  highways,  and 
the  balance  of  the  money  to  be  credited  to 
the  permanent  highway  maintenance  fund  of 
the  respective  counties. 


Third.  The  balance  put  into  such  fund  is 
applied  to  general  road  construction  or  pav- 
ing, as  provided  for  by  appropriation. 

Section  5  of  the  act  provides: 

"This  act  is  necessary  for  the  immediate  pres- 
ervation of  the  public  safety  and  the  support  of  • 
the  existing  institutions  of  the  state  and  shall 
take  effect  immediately." 

After  this  chapter  was  passed  by  the  Leg- 
islature the  relator  offered  to  file  five  print- 
ed copies  of  the  act  and  a  statement  giving 
the  name  and  post  office  address  of  the  re- 
lator and  his  affidavit  that  he  is  a  legal  voter 
in  the  state,  and  requested  the  secretary  of 
state  to  submit  the  act  to  a  referendum  un- 
der the  Constitution.  The  secretary  of  state 
refused  to  file  these  documents,  and  this  ap- 
plication was  made  for  a  writ  of  mandamus. 

[1]  The  relator  argues  that  the  emergency 
clause  is  not  effective  for  the  reason  that 
the  title  to  the  act  does  not  contain  a  state- 
ment to  the  effect  that  the  act  Is  emergent 
The  title  of  the  act  Is  as  follows: 

"An  act  relating  to  the  use  of  public  high- 
ways, providing  for  the  licensing  of  motor  ve- 
hicles and  the  collection  and  disbursement  of 
fees  therefor,  and  amending  sections  15,  17  and 
18  of  chapter  142  of  the  Laws  of  1915." 

Relator  argues  that  it  was  necessary  un- 
der the  Constitution  that  the  title  of  the  act 
should  have  contained  a  statement  to  the  ef- 
fect that  It  was  emergent  No  provision  of 
the  Constitution  is  pointed  out  to  us  which 
requires  that  an  emergency  must  be  stated 
in  the  title  of  an  act  Section  31  of  article 
2  was  stricken  from  the  Constitution  by  the 
act  of  1911  (Laws  of  1911,  p.  136),  ratified 
at  the  election  in  1912.  Section  19  of  article 
2  provides  that: 

"No  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title." 

An  emergency  is  not  an  independent  sub- 
ject It  is  simply  a  provision  relating  to  the 
time  when  the  act  becomes  effective. 

[2]  Relator  also  argues  that  when  the  bill 
was  originally  Introduced  in  the  Legislature 
It  contained  no  emergency  clause ;  that  after- 
wards the  emergency  clause  was  Introduced 
as  an  amendment  to  the  act.  The  relator* 
contends  that  this  changes  the  scope  of  the 
bill  and  is  in  violation  of  section  38  of  article 
2  of  the  Constitution,  which  provides: 

"No  amendment  to  any  bill  shall  be  allowed 
which  shall  change  the  scope  and  object  of  the 
bill." 

It  is  plain,  we  think,  that  an  amendment 
which  states  the  time  when  a  bill  shall  take 
effect  does  not  change  the  scope  or  object  of 
the  bill.  It  simply  changes  the  time  when 
the  act  shall  take  effect  It  has  no  refer- 
ence to  the  scope  or  object  of  the  bill.  We 
are  satisfied,  therefore,  that  even  though  the 
emergency  clause  was  attached  to  the  bill 
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by  amendment  it  did  not  affect  either  the  ob- 
ject-or  scope  of  the  bill. 

[S]  Relator  strenuously  argues  that  this 
bill  Is  not  emergent  as  a  matter  of  law,  not- 
withstanding the  legislative  declaration  that 
it  is  emergent  A  number  of  cases  from  this 
court  are  cited  to  the  effect  that  the  ques- 
tion of  emergency  is  a  judicial  question.  We 
said,  in  State  ex  rel.  Case  v.  Howell,  85 
Wash.  281,  147  Pac  1162,  quoting  from  State 
ex  rel.  Brislawn  v.  Meath,  84  Wash.  302,  147 
Pac  11: 

"The  said  legislative  declaration  has  no  great- 
er effect,  and  is  no  more  binding  upon  the  court, 
than  if  the  Legislature  had  declared  that  a 
certain  measure  is  or  is  not  constitutional. 
In  such  contingency  that  question  would  still 
remain  for  the  courts  to  determine.  The  ques- 
tion before  us  is  simply  one  of  construction  or 
interpretation  of  an  act  of  the  Legislature  and 
of  a  provision  of  the  Constitution,  and  that  is 
a  judicial  question." 

We  also  said  in  the  Brislawn  Case: 

"The  true  rule  is:  The  referendum  cannot  be 
withheld  by  the  Legislature  in  any  case  except 
it  be  where  the  act  touches  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety, 
or  the  act  is  for  the  financial  support  of  the 
government  and  the  public  institutions  of  the 
state,  that  is,  appropriation  bills.  If  the  act 
be  doubtful,  the  question  of  emergency  will  be 
treated  as  a  legislative  question,  and  the  doubt 
resolved  in  favor  of  the  declaration  of  emer- 
gency made  by  the  legislative  body." 

See,  also,  State  ex  reL  Blakeslee  v.  Clau- 
sen, 85  Wash.  260,  148  Pac  28,  Ann.  Cas. 
1916B,  810. 

The  Constitution  provides,  in  the  Seventh 
Amendment: 

"The  second  power  reserved  by  the  people  is 
the  referendum,  and  it  may  be  ordered  on  any 
act,  bill,  law,  or  any  part  thereof  passed  by  the 
Legislature,  except  such  laws  as  may  be  nec- 
essary for  the  immediate  preservation  of  the 
public  peace,  health  or  safety,  support  of  the 
state  government  and  its  existing  public  in- 
stitutions.   •   •  •" 

This  court  has  held,  in  the  cases  of  State 
ex  rel.  Blakeslee  v.  Clausen  and  State  ex  reL 
Case  v.  Howell,  supra,  that  highways  are 
existing  institutions.  In  the  Blakeslee  Case 
we  said: 

"Upon  any  theory,  a  public  highway  is  a 
public  institution.  A  road  is  not  only  a  physi- 
cal institution  built  by  the  state  in  the  exer- 
cise of  its  sovereign  duty  to  promote  the  con- 
venience and  necessities  of  the  citizen  as  well 
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as  the  common  welfare,  but  the  department  to 
which  the  Legislature  has  delegated  that  func- 
tion is  an  institution  as  much  so  as  is  its  cre- 
ator, the  Legislature." 

Chapter  46  of  the  Laws  of  1919  is  an  act 
for  the  support  of  the  highways  of  the  state. 
It  regulates  the  use  of  such  highways.  It 
authorizes  certain  motor  vehicles  to  be  op- 
erated upon  the  highways  upon  the  payment 
of  certain  license  fees.  These  license  fees 
are  to  go  into  a  fund  known  as  the  "Motor 
Vehicle  Fund."  The  fund  is  to  be  distribut- 
ed in  a  certain  way  to  be  paid  out  by  appro- 
priations. The  same  Legislature,  by  an  act 
known  as  chapter  92,  appropriated  the  mon- 
ey to  be  raised  from  these  license  fees.  Chap- 
ter 46  is  to  be  construed  in  pari  materia  with 
other  chapters  appropriating  moneys  from 
these  funds.  In  fact  chapter  46,  amending 
the  act  of  1915,  is  in  effect  a  revenue  meas- 
ure. It  provides  the  revenue  by  which  the 
public  highways  in  the  state  are  to  be  built 
and  maintained.  It  is  therefore  plainly  an 
act  relating  to  the  support  of  the  state  in- 
stitutions. We  can  readily  understand  why 
there  was  an  emergency  for  this  chapter. 
Under  the  provisions  of  the  act  of  1915,  as 
amended  by  the  Laws  of  1917,  collections 
from  motor  vehicle  license  fees  began  on 
March  1st,  and  were  to  be  paid  into  the  sec- 
retary of  state's  office  prior  to  June  1st  If 
chapter  46,  now  under  consideration,  did  not 
take  effect  until  90  days  after  the  adjourn- 
ment of  the  Legislature,  it  would  not  take 
effect  until  after  June  1st,  so  that  the  in- 
creased license  fees  from  motor  vehicles  op- 
erating upon  the  highways  of  the  state  could 
not  be  collected  under  the  act  until  the  year 
1920.  Large  appropriations  for  maintenance 
and  construction  of  highways  were  made  out 
of  the  fees  to  be  collected  from  motor  ve- 
hicles. It  was  necessary,  therefore,  in  or- 
der that  these  appropriations  might  become 
available  to  support  the  public  highways, 
that  this  act  should  take  effect  immediately. 
But  even  if  this  were  a  doubtful  question, 
then,  under  the  rule  in  State  ex  reL  Blakes- 
lee v.  Clausen,  supra,  the  legislative  decla- 
ration would  control.  We  think  the  ques- 
tion is  not  doubtful,  and  that  the  Legislature 
was  Justified  in  making  the  act  emergent 
Being  an  emergent  act  it  is  not  subject  to 
a  referendum  under  the  Constitution. 

The  application  is  therefore  denied. 

MITCHELL,  TOLMAN,  and  HOLCOMB, 
JJ.,  concur. 
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-ETNA   CASUALTY   ft   SURETY  CO. 
MOORE,  State  Bank  Examiner. 
(No.  15183.) 

(Supreme  Court  of  Washington. .  May  14, 1919.) 

1.  States  «=>110— Priority  of  Statb  as 
Creditor— Effect  of  Reoeiversiiip. 

Assuming  that  the  state,  by  reason  of  its 
sovereignty  and  its  qualified  adoption  of  the 
common  law,  succeeded  to  and  possesses  a  right 
corresponding  to  the  prerogative  of  .the  crown 
of  England  to  be  first  paid  as  a  creditor  of  a 
corporation,  such  right  is  lost  where  a  receiver 
is  appointed  for  the  debtor,  or  an  assignment  is 
made  for  benefit  of  creditors. 

2.  States  «=»110— Priority  of  State  -  as 
Creditor— Effect  of  Bank  Examines  Tak- 
ing Charge  of  Bank  Affairs.  . 

Assuming  that  the  state  of  Washington,  by 
reason  of  its  sovereignty  and  its  qualified  adop- 
tion of  the  common  law,  succeeded  to  and  pos- 
sesses a  right  corresponding  to  the  prerogative 
of  the  crown  of  England  to  be  first  paid  when 
a  creditor,  such  right  was  lost  as  against  an  in- 
solvent bank,  where  the  bank  examiner  took 
charge  of  the  affairs  and  property  of  the  bank 
under  Laws  1915,  p.  279  (Rem.  Code  1915,  U 
3303—1  to  3303-19). 

3.  Banks  and  Banking  <8=»63%— Insolven- 
cy— Powers  of  Bank  Examines. 

Under  Laws  1915,  p.  279  (Rem.  Code  1915, 
IS  3303—1  to  3303—19),  the  bank  examiner, 
when  he  has  taken  charge  of  the  affairs  and 
property  of  an  insolvent  bank,  can,  without  the 
aid  of  any  judicial  inquiry,  determine  both  the 
necessity  for  and  the  amoimt  of  assessments  on 
account  of  the  superadded  liability  of  the  stock- 
holders, and  to  enforce  collections  of  the  same. 

4.  Banks  and  Banking  «=»63%— Construc- 
tion of  Statutes. 

Laws  1915,  p.  279  (Rem.  Code  1915,  Si 
3303—1  to  3303—19),  relating  to  the  adminis- 
tration of  backs  and  trust  companies  by  the 
state  bank  examiner  and  the  act  of  the  bank 
examiner  in  taking  charge  of  the  affairs  and 
property  of  the  bank  thereunder,  ought  to  re- 
ceive a  fair  and  reasonable  interpretation  ac- 
cording to  the  just  import  of  their  terms. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge." 

Action  by  the  JEtna  Casualty  ft  Surety 
Company,  formerly  the  ^3tna  Accident  ft  Lia- 
bility Company,  against  Louis  H.  Moore, 
State  Bank  Examiner.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

J.  Speed  Smith,  Henry  Elliott,  Jr.,  and 
James  B.  Murphy,  all  of  Seattle,  for  appel- 
lant. 

'  M.  M.  Richardson,  Hugh  C.  Todd,  and  F. 
C  Reagan,  all  of  Seattle,  for  respondent 

MITCHELL,  J.  By  the  complaint  two  al- 
leged causes  of  action  are  set  up.   The  first, 


In  substance,  Is  that  the  plaintiff  was  and  Is 
still  engaged  In  carrying  on.  In  this  state,  a 
general  surety  business;  that  the  Northern 
Bank  ft  Trust  Company  was,  on  and  prior  to 
January  30,  1917,  conducting  In  the  city  of 
Seattle  a  general  banking  business;  thst  the 
bank  was  a  regularly  designated  depot  itary 
for  the  funds  -of  the  state  of  Washington; 
that  the  plaintiff  became  surety  on  the  stat- 
utory bond  of  the  bank  as  such  depositary  in 
the  sum  of  $5,000 ;  that  the  bond  was  duly 
approved  by  the  state  board  of  finance  and 
In  force  on  January  30,  1917 ;  that  on  Janu- 
ary 30,  1917,  the  bank  became  insolvent,  and 
the  defendant  as  state  bank  examiner  took 
charge  of  the  affairs  of  the  bank,  and  pro- 
ceeded to  close  up  its  business  as  required  by 
law;  that  when  It  failed  there  was  on  de- 
posit with  the  bank  state  funds  amounting  to 
the  sum  of  $30,000;  that  after  the  insolvency 
of  the  bank  was  established  and  it  was  found 
to  be  unable  to  pay  the  state,  the  state  made 
demand  upon  the  plaintiff  for  its  proportion- 
ate share  of  said  deposits  (there  being  other 
bonds  given  to  protect  the  state),  and  che 
plaintiff  upon  demand  of  the  state  paid  to  it 
on  February  24,  1917,  in  fulfillment  of  its 
surety  obligation,  the  sum  of  $4,292.86;  that 
the  state  thereupon  assigned  to  the  plaintiff 
its  claim  against  the  bank;  that  plaintiff 
thereafter  filed  with  the  state  bank  examin- 
er having  charge  of  the  affairs  of  said  bank 
a  claim,  in  which  it  claimed  and  demanded  a 
prior  right  of  payment  over  the  general  cred- 
itors of  the  bank,  upon  the  theory  that  the 
state,  by  reason  of  Its  sovereignty,  possessed 
a  prior  right  of  payment,  and  that  the  plain- 
tiff, upon  reimbursing  the  state,  became  sub- 
rogated and  succeeded  to  the  right  of  the 
state  to  be  first  paid  out  of  the  funds  of  the 
bank  before  the  general  creditors  received 
any  dividend;  and  that  the  state  bank  ex- 
aminer rejected  the  claim  of  plnlntlff  as  a 
preferred  claim  and  allowed  It  only  as  a  com- 
mon one. 

The  second  cause  of  action  was  in  substan- 
tially the  same  form  as  the  first,  differing  in 
that  the  plaintiff  alleged  that  it  became  sure- 
ty for  the  bank  upon  certain  bonds  executed 
and  delivered  to  the  treasurer  of  the  city  of 
Seattle,  indemnifying  the  city  against  loss  on 
account  of  deposits  made  by  it  with  said 
bank;  and  that,  after  the  bank  was  unable 
to  repay  the  city  moneys  deposited  with  it, 
upon  demand  of  the  city  the  plaintiff  paid  to 
the  city,  as  surety  upon  said  bond  and  not 
otherwise,  the  sum  of  $25,441.81,  and  that  it 
filed  a  similar  preferred  claim  with  the  de- 
fendant, which  claim  was  rejected  as  such 
and  allowed  only  as  a  common  claim.  The 
prayer  of  the  complaint  is  that  the  claims 
be  established  as  preferred  claims. 

The  defendant  Interposed  a  general  demur- 
rer to  each  alleged  cause  of  action.  The 
court  sustained  the  demurrer.    Plaintiff  elect- 
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ed  to  stand  upon  its  complaint,  and  the  court 
thereupon  entered  a  judgment  dismissing  the 
complaint,  -with  costs,  from  which  this  appeal 
has  been  taken. 

The  questions  of  law  involved  are  whether 
or  not  the  state  of  Washington,  by  reason  of 
Its  sovereignty  and  its  qualified  adoption  of 
the  common  law,  succeeded  to  and  possesses 
a  right  corresponding  to  the  prerogative  of 
the  crown  of  England  to  be  first  paid,  that 
was  enforceable  in  this  case,  and,  if  so,  was 
the  appellant  subrogated  to  this  preference 
right  of  payment  upon  satisfying  the  debts 
owing  to,  and  taking  assignments  from,  the 
state  and  the  city?  Of  course  it  is  admitted 
by  appellant  that  the  office  of -king  and  all 
prerogatives  purely  personal  to  him  as  such, 
being  repugnant  ^o  our  form  of  government, 
have  been  abrogated.  But  it  is  insisted  that 
his  sovereignty,  powers,  functions,  and  du- 
ties, in  so  far  as  they  relate  to  the  mainte- 
nance of  civil  government,  are  substituted-  by 
and  devolve  upon  the- people  of  the  state, 
that  they  are  not  in  conflict  with  any  of  our 
written  law  nor  incompatible  with  our  insti- 
tutions of  society,  and  that,  Inasmuch  as 
claims  or  moneys  due  the  king  for  the  sup- 
port and  maintenance  of  the  government, 
from  whatever  sources  derived,  were  prefer- 
red over  the  claims  of  others,  therefore  it 
follows  such  preference  became  and  contin- 
ues to  be  the  law  of  this  state,  because  of  an 
act  of  the  Territorial  Legislature  of  1868, 
now  Rem.  Code,  |  143,  which  provides: 

"The  common  law,  so  far  as  it  is  not  incon- 
sistent with  the  Constitution  and  laws  of  the 
United  States,  or  of  the  state  of  Washington, 
nor  incompatible  with  the  institutions  and  con- 
dition of  society  in  this  state,  shall  he  the  rule 
of  decision  in  all  the  courts  of  this  state." 

One  of  the  prerogatives  of  sovereignty  of 
the  crown  of  England  was  the  right  to  have 
Its  debts  paid  as  against  its  subjects.  Many 
of  the  American  states  have  held  that  this 
attribute  of  sovereignty  exists  and  Is  applica- 
ble here  by  virtue  of  constitutional  law  or 
legislative  enactments  adopting  the  common 
law,  while  other  states  have  expressed  and 
hold  the  opposite  view.  Among  those  declar- 
ing or  favoring  the  rule,  and  collecting  the 
cages,  English  and  American,  on  both  sides 
of  the  question,  are  State  v.  Bank  of  Mary- 
land, 6  Gill  &  J.  (Md.)  205,  26  Am.  Dec.  561; 
In  re  Carnegie  Trust  Co.,  206  N.  Y.  390,  99  N. 
E.  1096,  46  L.  R.  A.  (N.  S.)  260;  United 
States  Fidelity  &  Guaranty  Co.  v.  Borough 
Bank  of  Brooklyn,  213  N.  Y.  628,  107  N.  E. 
1086;  Hoke  v.  Henderson,  14  N.  C.  (3  Dev.) 
12;  and  the  recent  case  of  JStna  Accident  & 
Liability  Co.  v.  Miller,  54  Mont.  377,  170  Pac. 
760,  L.  R.  A.  1918C,  954.  Among  those  to  the 
contrary,  and  collecting  authorities  on  both 
sides,  are  Freeholders  of  Middlesex  County 
v.  State  Bank  at  New  Brunswick,  29  N.  J. 
Eq.  268,  affirmed  by  the  Court  of  Errors  and 
Appeals,  30  N.  J.  Eq.  311 ;  Potter  v.  Fidelity 
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&  Deposit  Co.  of  Maryland,  101  Miss.  823,  58 
South.  713;  Brown  v.  American  Bonding  Co., 
210  Fed.  844,  127  C  C.  A.  406,  by  the  Circuit 
Court  of  Appeals  for  Montana  prior  to  the 
case  of  JEtna  Accident  &  Liability  Co.  v. 
Miller,  supra;  and  the  recent  case  of  Com- 
missioner of  Banking  v.  Chelsea  Savings 
Bank,  161  Mich.  691,  125  N.  W.  424,  affirmed 
on  rehearing  161  Mich.  704,  127  N.  W.  351. 

[1-4]  We  may  and  shall  assume,  without 
deciding,  that  the  common  law  in  this  respect 
Is  In  force  in  this  state,  and  yet  we  think  the 
state  or  its  assignee  is  not  entitled  to  the 
preference  claimed  In  this  action,  for  the  rea- 
son It  was  lost  prior  to  the  state  or  appel- 
lant, its  assignee,  making  any  attempt  to  as- 
sert it,  as  we  shall  later  see. 

In  the  case  of  State  v.  Bank  of  Maryland, 
6  Gill  &  J.  (Md.)  205,  227  (26  Am.  Dec.  561), 
an  assignment  case,  In  which  the  court  con- 
fessed and  declared  the  common-law  rule  of 
priority  of  payment  to  the  sovereign,  it  was 
said: 

"That  right  in  England  is  enforced  by  the 
process  in  the  writ  of  extent  in  chief,  or  in  aid, 
according  to  circumstances,  and  may  be  here, 
by  proceedings  known  to  our  courts.  But  in 
either  case,  to  make  it  available,  the  proceeding 
must  be  resorted  to,  before  other  vested  rights 
to  the  property  sought  to  be  subjected  to  the 
claim  are  acquired." 

Then,  after  discussing  the  English  cases 
showing  how  the  right  may  be  lost,  the  court 
said  (6  Gill  &  J.  229,  26  Am.  Dec.  561): 

"We  have  endeavored  to  show  that  this  is  a 
fair  and  bona  fide  assignment  for  a  valuable 
consideration,  and  passed  the.  property  from  the 
bank,  and  beyond  its  power  or  control.  If  so, 
and  a  similar  assignment  in  England  has  the 
effect  to  protect  the  property  against  the  king's 
extent,  and  to  defeat  his  priority  (as  we  have 
seen  it  does),  it  has  equally  the  effect  here  to 
protect  the  property  in  the  bands  of  the  trustees 
against  the  common-law  priority  of  the  state." 

In  the  case  of  Freeholders  of  Middlesex 
County  v.  State  Bank  at  New  Brunswick,  29 
N.  J.  Eq.  268,  a  receivership  case,  it  was 
said: 

"My  judgment  is,  the  state  does  not  possess 
the  prerogative  claimed.  •  But  if  my  examina- 
tion of  the  question  had  led  me  to  a  different 
conclusion,  still)  I  think,  the  claim  could  not  be 
sustained.  The  authorities  of  both  countries 
unanimously  agree  that  the  right  dies  the 
moment  the  debtor's  title  is  divested.  No  claim 
wag  made  by  the  state  in  this  case  until  after  a 
receiver  had  been  appointed.  That  appointment 
invested  him  with  full  power  to  sell,  assign, 
and  convey  all  the  property  of  the  corporation. 
*  *  *  No  act  by  the  corporation  is  necessary 
to  complete  either  the  title  of  the  receiver  or 
that  of  his  purchaser.  Unlike  proceedings  under 
bankrupt  laws,  no  assignment  by  the  debtor  or 
commissioners  is  required.  Title  is  divested  by 
force  of  law,  and  such  divestiture  is  perfect  and 
absolute." 
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The  case  of  State  v.  First  State  Bank  of 
Las  Cruces,  22  N.  M.  661, 167  Pac  3,  L.  R.  A. 
1918A,  394,  was  a  case  In  which  the  state 
claimed  a  preference  right  to  moneys  In  the 
hands  'of  a  receiver  appointed  to  wind  np  the 
affairs  of  an  Insolvent  bank  In  which  the 
state  had  money  on  deposit.  The  court,  as- 
suming without  deciding  that  the  common- 
law  right  of  preference  In  favor  of  sover- 
eignty existed,  held  that  upon  the  appoint- 
ment of  the  receiver  for  an  Insolvent  corpo- 
ration title  to  its  property  is  divested  and 
goes  to  the  receiver,  and  that  therefore, 
when  a  receiver  has  been  appointed  for  an 
Insolvent  state  bank,  the  state  is  not  entitled 
to  a  preference  over  the  creditors. 

In  State  v.  Foster,  5  Wyo.  199,  211,  38  Pac. 
926,  929  (29  L.  R.  A.  226,  63  Am.  St.  Rep.  47), 
the  Supreme  Court  of  Wyoming,  in  speaking 
of  this  prerogative,  said: 

"We  do  not  care  to  decide  this  point,  as  it  is 
unnecessary  to  do  so.  The  assignment  of  the 
insolvent's  property,  both  under  common  law 
and  under  our  statute,  passed  the  title,  and  no 
process  could  thereafter  run  against  the  prop- 
erty, either  that  of  the  state  or  the  citizen,  and 
the  preference  or  prior  right,  if  any  existed,  is 
thereby  defeated." 

/  The  case  of  Commissioner  of  Banking  v. 
Chelsea  Savings  Bank,  161  Mich.  691,  126 
N.  W.  424,  127  N.  W.  351,  was  one  wherein 
the  state,  through  Its  commissioner  of  bank- 
ing, claimed  a  preference  because  of  a  de- 
posit on  hand  at  the  time  of  the  failure  of 

•  the  bank.  The  commissioner  of  banking,  aft- 
er discovering  the  insolvency  of  the  bank, 
had  procured  the  appointment  of  a  receiver 
under  a  law  of  Michigan  which  was  similar, 
In  this  respect,  to  the  law  of  this  state  as  it 
existed  prior  to  the  act  of  1915.  In  the  opin- 
ion the  court  said: 

"Without  treating  the  action  of  the  banking 
commissioner  in  closing  the  Chelsea  bank  as  the 
precise  legal  equivalent  of  a  fair  and  bona  fide 
assignment  by  the  bank  of  its  assets  for  a  valu- 
able consideration,  it  is  nevertheless  true  that 
the  proceedings  taken  passed  all  the  property 
of  the  bank  beyond  its  power  or  control.  This, 
being  the  result  of  enforcement  of  the  state  law, 
should  have  an  effect  equal  to  an  assignment 
for  benefit  of  all  creditors.  Such  an  assignment 
could  not  be  avoided  by  the  crown  nor  could  it 
lay  claim  to  goods  seized  by  the  sheriff  on  fieri 
facias  and  sold.  King  v.  Lee,  6  Price,  369; 
Giles  v.  Grover,  1  CI.  &  Fin.  72 ;  King  v.  Wat- 
son, 3  Price,  6;  2  Tidd's,  Practice,  pp.  1098, 
1099;  Chitty's  Prerogative  of  the  Crown,  281, 
284,  285;  State  v.  Bank  of  Maryland,  6  Gill  & 
J.  (Md.)  205  (26  Am.  Dec.  561).  The  principle 
proceeded  upon  seems  to  be  that  the  right  of 
priority  of  the  sovereign  attaches,  as  does  the 
right  of  any  lienor,  only  upon  seizure  under  or 
enforcement  of  the  proper  writ.  We  do  not 
hesitate  to  say  that,  assuming  the  right  of  pri- 
ority contended  for  to  exist  in  this  state,  the 
courts,  in  the  absence  of  any  assertion  of  the 
right  by  the  state,  and  after  the  debtor  has  been 
divested  of  all  control  of  its  property  in  proceed- 
ings authorized  by  and  following  the  statutes 


of  the  state,  should  not,  sua  sponte,  assert  the 
right  in  favor  of  a  guarantor  of  the  debtor." 

However,  as  appellant  rightly  contends, 
this  case  does  not  arise  upon  receivership 
proceedings,  nor  upon  an  assignment  by  the 
bank,  but  upon  the  law'  of  1915  (Laws  1915, 
p.  279;  sections  3303—1  to  8303—19,  Rem. 
Code),  relating  to  the  administration  of  banks 
and  trust  companies  by  the  state  bank  exam- 
iner and  the  act  of  the  bank  examiner  in 
taking  charge  of  the  affairs  and  property  of 
the  bank  thereunder.  The  act  of  *1915  is  a 
comprehensive  one,  and  provides  in  detail  for 
the  powers  and  duties  of  the  bank  examiner. 
By  section  10  (Rem.  Code,  |  3303—10),  it 
abolishes  the  power  of  the  courts  to  appoint 
receivers  (authorized  and  directed  by  the  for- 
mer law),  and  prohibits  the  making  of  any 
deed  of  assignment  for  the  benefit  of  credi- 
tors, except  upon  notice  to  the  state  bank 
examiner,  unless  in  case  of  urgent  necessity 
it  becomes  in  the  judgment  of  the  court  nec- 
essary to  do  so,  in  which  cases  the  bank  ex- 
aminer may,  within  five  days  after  service  of 
such  notice  upon  him,  take  possession  of  such 
bank  or  trust  company,  whereupon  no  fur- 
ther proceedings  shall  be  had  as  to  the  ap- 
pointment of  a  receiver  or  under  the  deed 
of  assignment;  and,  in  the  event  a  receiver 
has  already  been  appointed  or  the  assignee 
commenced  to  discharge  his  duties,  the  ap- 
pointment Shall  be  vacated  or  the  assignee 
removed,  and  the  state  bank  examiner  pro- 
ceed to  administer  the  assets  of  the  bank  or 
trust  company.  The  bank  examiner  Is  given 
power,  without  the  aid  of  any  judicial  in- 
quiry, to  determine  both  the  necessity  for 
and  the  amount  of  assessments  on  account  of 
the  superadded  liability  of  the  stockholders 
and  to  enforce  collections  of  the  same.  Han- 
son v.  Soderberg,  177  Pac.  827. 

By  section  3  of  the  act  he  Is  given  domin- 
ion over  all  the  property  and  business  of  the 
bank,  with  power  to  liquidate  its  affairs;  and 
under  the  supervision  of  the  superior  court 
he  may  compound  bad  or  doubtful  debts  due, 
and  with  the  approval  of  the  court  sell  all 
real  and  personal  property — 

"and  the  state  bank  examiner,  upon  the  terms 
of  sale  or  compromise  directed  by  the  court, 
shall  execute  and  deliver  to  the  purchaser  of 
such  real  or  personal  property  such  deeds  or 
instruments  as  shall  be  necessary  to  evidence 
the  passing  of  the  title.  •  •  * "  Rem.  Code, 
|  3303—3. 

Keeping  in  mind  the  rule  that  all  statutes 
of  this  nature  ought  to  receive  a  fair  and 
reasonable  interpretation,  according  to  the 
just  Import  of  their  terms,  we  necessarily 
reach  the  same  conclusion  as  that  expressed 
in  the  case  of  Commissioner  of  Banking  v. 
Chelsea  Savings  Bank,  supra,  at  page  703  of 
161  Mich.,  at  page  429  of  125  N.  W.,  viz.: 

"Without  treating  the  action  of  the  banking 
commissioner  in  closing  the  Chelsea  bank  as  the 
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precise  legal  equivalent  of  a  fair  and  bona  fide 
assignment  by  the  bank  of  its  assets  for  a  valua- 
ble consideration,  it  is  nevertheless  true  that 
the  proceedings  taken  passed  all  the  property 
ot  the  bank  beyond  its  power  or  control.  This, 
being  the  result  of  enforcement  of  the  state  law, 
should  have  an  effect  equal  to  an  assignment 
for  benefit  of  all  creditors.  Such  an  assignment 
could  not  be  avoided  by  the  crown.  *  *  •  " 

There  is  this  additional  consideration 
which  deserves  notice:  That  the  statute  au- 
thorizing the  deposit  of  state  funds  in  banks 
was  enacted  prior  to  the  Bank  Examiner  Act 
of  1915  which  contains  no  provision  for  re- 
taining out  of  the  funds  of  the  insolvent 
bank  moneys  due  the  state  in  preference  to 
other  creditors  of  the  bank.  Our  views'  con- 
cerning the  relations  of  the  bank  examiner  to 
the  property  and  the  loss  of  dominion  over  it 
by  the  bank  is  further  strengthened  by  sub- 
sequent sections  of  the  act  of  1916,  to  the  ef- 
fect that  after  the  bank  examiner  shall  have 
paid  the  claims  of  creditors  and  depositors 
and  the  expenses  of  administration,  as  pro- 
vided for  in  section  11  (Rem.  Code,  |  3303 — 
11),  of  the  law,  he  shall  call  a  meeting  of  the 
stockholders,  who  shall  determine  if  the 
bank  examiner  shall  continue  to  wind  up  the 
affairs  of  the  bank  or  if  an  agent,  to  be  se- 
lected by  them,  shall  complete  the  liquida- 
tion. In  the  event  the  latter  plan  Is  chosen, 
section  12  of  the  act  provides: 

"The  state  bank  examiner  shall  transfer  to 
such  agent  or  agents  all  the  undivided  or  un- 
collected or  other  assets  of  such  bank  or  trust 
company  then  remaining  in  his  hands;  and  upon 
such  transfer  and  delivery  the  said  state  bank 
examiner  shall  be  discharged.  *  *  * M  Rem. 
Code,  1 3303-12. 

Again,  the  statute  provides  that  whether 
the  further  liquidation  be  completed  by  the 
bank  examiner  or  an  agent  the  proceeds  shall 
be  delivered  to  the  stockholders  in  proportion 
to  their  several  holdings,  under  directions  of 
the  court,  thus  presenting  a  situation,  as 
shown  by  the  whole  act,'  by  which  the  title 
to  the  property  taken  by  the  bank  examiner, 
or  the  proceeds  thereof,  by  force  of  the  law 
never  becomes  revested  in  the  bank,  the  for- 
mer debtor  of  the  sovereign.  Thus  it  appears 
we  must  of  necessity  reach  a  different  con- 
clusion in  this  case  than  that  arrived  at,  on 
this  point,  in  the  receivership  case  of  Mtn& 
Accident  &  Liability  Company  v.  Miller,  su- 
pra, so  much  relied  on  by  appellant,  the  doc- 
trine of  which,  In  declining  to  interrupt  en- 
forcement of  the  preference  admitted  to  exist 
in  favor  of  the  state,  was  expressly  declared 
to  rest  In  part  upon  the  theoretical  possibil- 
ity that  the  insolvent  debtor  might  regain 
control  of  the  property. 

Certainly,  if  there  is  no  cause  of  action 
stated  as  to  the  deposit  by  the  state,  there  is 
none  on  account  of  that  made  by  the  city  of 
Seattle. 


For  the  reasons  stated,  the  Judgment  Is  af- 
firmed. 

CHADWICK,  0.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


(KK  Waeh.  608) 

TITUS  v.  CITY  OF  MONTESANO. 
(No.  15186.) 

(Supreme  Court  of  Washington.    May  1,  1919.) 

1.  Damages  <8=>206(1)— Physical  Examina- 
tion—Personal  Injuby  Action— "May  Ob- 
oes and  Direct." 
Rem.  Code  1915,  §  1230—1,  providing  that 
court  "may  •   •   *   order  and  direct"  a  physi- 
cal examination,  is  not  mandatory,  but  makes  it 
discretionary  with  court  as  to  whether  such  ex- 
amination shall  be  ordered. 

2  Damages  <$=>206(1)— Physical  Examina- 
tion—Refusal  to  Require. 
Court's  refusal  to  require  defendant  in  per- 
sonal injury  action  to  submit  to  physical  exami- 
nation under  Rem.  Code  1915,  §  1230—1,  was 
not  abuse  of  discretion,  where  at  time  of  motion 
therefor  no  issue  had  been  framed  as  to  extent 
of  defendant's  injury. 

3.  Damages  <8=>206<2)  —  Physical  Examina- 
tion— Construction  of  Statute. 

Unless  it  can  be  shown  that  some  necessity 
exists  for  physical  examination  of  defendant  in 
personal  injury  action  at  time  application  is 
made,  court's  action  in  denying  application  will 
not  be  held  abuse  of  discretion. 

4.  Municipal  Corporations  <8=>812 (7)— De- 
fective Sidewalk:— Claim  fob  Damages— 
Sufficiency  of  Claim. 

Claim  for  damages  for  injuries  from  defec- 
tive sidewalk  filed  with  city  clerk  under  Rem. 
Code  1915,  |  7998,  locating  place  of  injury  as 
the  east  side  of  River  street,  Montesano,  be- 
tween Broad  street  and  Spruce  street,  near  the 
corner  of  Broad  and  River  streets,  held  to  suffi- 
ciently locate  place  of  injury. 

5.  Municipal  Cobpobations  «=>812(7)— De- 
fective Sidewalk— Claim  fob  Damages— 
Sufficiency  of  Claim. 

Claim  for  damages  against  city  for  injury 
from  defective  sidewalk,  describing  defect  of 
sidewalk  as  "loose  board  •  •  •  on  sidewalk," 
held  a  sufficiently  definite  description  of  the  de- 
fect. 

6.  Municipal  Cobpobations  3=>812(1)  — 
Claim  fob  Damages— Pubpose. 

Rem.  Code  1915,  §  7998,  requiring  claims 
for  damages  against  city  to  be  filed  with  city 
clerk,  has  a  legitimate  and  not  a  meretricious 
purpose;  the  purpose  being  to  protect  the  mu- 
nicipality from  fraudulent  claims  enabling  its 
officers,  not  only  to  examine  the  locus  in  quo  to 
see  if  city  has  been  negligent,  but  to  obtain  wit- 
nesses and  procure  testimony  and  generally  to 
investigate  the  demand  while  evidence  is  obtain- 
able. 
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7.  Municipal  Corporations  <J=>812(7)  — 
Claims  fob  Damages — Sufficiency  or 
Claim— Exclusion  of  Injubt. 

Claim  against  city  for  damages  filed  with 
city  clerk  under  Rem.  Code  1915,  8  7998,  suflB- 
ciently  described  injury  by  stating  injury  to  be 
"fracture  of  arch  of  foot";  description  being 
reasonable,  although  it  may  not  be  technically 
accurate  from  a  surgeon's  point  of  view. 

8.  Municipal  Corporations  «8=>812(6)  — 
Claim  fob  Damages— Residence  or  Claim- 
ant. 

Claim  against  city  for  damages  filed  with 
clerk  under  Rem.  Code  1915,  §  7998,  stating 
that  claimant  had  resided  in  Montesano  for  5 
months  and  20  days  and  in  Seattle  "15  years 
prior  thereto,"  held  to  give  claimant's  residence 
for  the  past  6  months. 

9.  Municipal  Corporations  <s=»812(9)  — 
Claims  fob  Damages— Filing. 

The  filing  of  a  claim  for  damages  with  city 
clerk  held  sufficient  compliance  with  Rem.  Code 
1915,  §  7998,  requiring  such  claims  to  be  "pre- 
sented to  the  city  or  town  council  and  filed  with 
the  city  or  town  clerk  within  30  days  after  the 
time  such  claim  for  damages  accrued." 

10.  Municipal  Corporations  <@=>812(9)  — 
Claim  fob  Damages— "Pbesent." 

The  word  "present,"  within  Rem.  Code  1915, 
8  7998,  providing  that  claims  for  damages 
againBt  the  city  must  be  "presented"  to  the 
city  or  town  council  and  filed  with  the  city  or 
town  clerk,  means  to  hand  to  and  leave  with,  so 
that  when  claimant  presents  his  claim  he  parts 
with  its  possession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Present] 

11.  Municipal  Cobpobations  <g=»821(23)  — 
Defective  Sidewalk — Contbibutobt  Neg- 
ligence—Jubt  Question. 

Person  injured  by  a  defective  sidewalk  is 
not  as  a  matter  of  law  guilty  of  contributory 
negligence  because  of  a  general  knowledge  of  the 
sidewalk's  defective  condition,  if  he  had  no 
knowledge  of  the  particular  defect  by  which  he 
was  injured. 

12.  Municipal  Cobpobations  «=»821(23)  — 
Defective  Sidewalk  —  Action  fob  Dam- 
ages—Jubt  Question— Contbibutobt  Neg- 
ligence. 

Whether  person  injured  by  defective  side- 
walk with  general  knowledge  of  the  sidewalk's 
defective  condition  was  negligent  is  generally  for 
the  jury,  to  be  determined  from  matter  of  knowl- 
edge as  a  fact  or  circumstances  along  with  oth- 
er circumstances  of  the  case. 

13.  Municipal  Cobpobations  «=»816(11)  — 
Claim  roa  Damages— Variance— Date  or 
Injubt. 

In  action  against  city  for  damages  for  per- 
sonal injuries,  discrepancy  between  notice  of 
claim,  stating  injury  to  have  taken  place  on 
October  16tb,  and  the  evidence  showing  it  had 
occurred  on  October  18th  or  19th,  is  not  fatal 
where  city  was  not  prejudiced  thereby. 


14.  Municipal  Cobpobations  <b=>812(1)  — 
Claim  fob  Damages— Constbuction  or 
Statute. 

Rem.  Code  1915,  {  7998,  requiring  claims 
for  damages  against  city  to  be  filed  with  city 
clerk  within  30  days  after  accruing  of  claim,  is 
in  derogation  of  common  right  and  ought  not 
to  be  given  a  literal  construction,  when  such  a 
construction  will  operate  to  deny  such  rights, 
and  when  the  city  will  in  no  manner  be  injured 
thereby. 

15.  Appeal  and  Ebbob  «3=>1004(1)— Review- 
Amount  of  Recovebt. 

In  personal  injury  action,  the  amount  of 
damages  is  a  matter  of  discretion  for  the  jury, 
and  the  court  will  not  interfere  unless  it  plainly 
appears  that  the  discretion  has  been  abused. 

16.  Damages  <§==>130(2)  —  Personal  Injubt 
Action— Excessive  Verdict. 

Verdict  of  $975  for  fracture  of  arch  of  foot 
is  not  excessive. 

Department  2. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County ;  W.  O.  Chapman,  Judge. 

Action  by  Dora  O.  Titus  against  the  City 
of  Montesano.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

O.  M.  Nelson,  of  Montesano,  for  appellant. 
W.  H.  Abel,  of  Montesano,  for  respondent, 

FTJLLERTON,  J.  The  respondent  was  in- 
jured by  a  fall  upon  the  sidewalk  of  the  ap- 
pellant city.  Within  30  days  after  receiving 
the  injury,  she  prepared  and  filed  with  the 
city  clerk  a  written  claim  for  damages.  No 
action  having  been  taken  thereon  by  the 
city  council  within  60  days  following  the 
presentation  of  the  claim,  the  respondent 
brought  the  present  action  to  recover  for  the 
damages  suffered.  After  the  service  of  the 
summons  and  complaint  upon  the  city,  it 
appeared,  through  its  attorney,  and  moved 
the  court  to  require  the  complaint  to  be 
made  more  definite  and  certain  by  setting 
forth  therein  whether  the  respondent  had 
been  permanently  injured  by  the  accident  for 
which  she  sued,  and  "for  an  order  directing 
the  plaintiff  to  submit  to  a  medical  examina- 
tion for  the  purpose  of  determining  the  ex- 
tent of  her  alleged  injury  and  for  the  pur- 
pose of  qualifying  the  witnesses  of  defend- 
ant to  give  testimony  in  said  cause."  The 
motion  was  denied  by  the  court,  whereupon 
the  city  demurred  generally  to  the  complaint, 
which  being  overruled  it  answered  putting 
in  Issue  the  material  allegations  of  the  com- 
plaint, and  setting  up  affirmatively  contribu- 
tory negligence  on  the  part  of  the  respond- 
ent. Issue  was  joined  on  the  affirmative 
plea  In  the  answer,  and  a  trial  had  to  a  jury, 
which  resulted  in  a  verdict  and  judgment  in 
favor  of  the  respondent  for  the  sum  of  $975. 

[i-3]  The  appellant  first  assigns  error  on 
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the  ruling  of  the  court  denying  its  motion 
for  a  physical  examination  of  the  respond- 
ent. The  statute  relating  to  such  examina- 
tions is  found  at  section  1230 — 1  of  the  Code 
(Remington's).  It  provides  that,  on  or  be- 
fore the  trial  of  any  action  brought  to  recov- 
er damages  for  Injury  to  the  person,  the 
court  before  whom  such  action  is  pending 
may  from  time  to  time,  on  application  of 
any  party  therein,  order  and  direct  an  exam- 
ination of  the  person  injured  as  to  the  in- 
Jury  complained  of  by  a  competent  physician 
or  physicians,  surgeon  or  surgeons,  in  order 
to  qualify  the  person  or  persons  making  the 
examination  to  testify  In  such  cause  as  to 
the  extent,  nature,  and  probable  duration  of 
the  injury  complained  of.  This  statute  is 
not  mandatory.  It.  provides  that  the  court 
"may  *  *  •  order  and  direct"  a  physi- 
cal examination,  and  leaves  something  to  the 
discretion  of  the  court  When  the  motion 
was  made  in  this  instance,  no  issue  had  been 
framed  as  to  the  extent  of  the  respondent's- 
injuries,  and  no  showing  as  to  the  necessity 
for  such  an  examination  accompanied  the 
motion.  It  was  not  the  purpose  of  the  stat- 
ute to  needlessly  harass  a  litigant,  and,  un- 
less It  is  shown  that  some  necessity  exists 
for  the  examination  at  the  time  the  applica- 
tion is  made,  the  appellate  court  cannot  say 
It  is  an  abuse  of  discretion  to  deny  it 

[4]  The  second  assignment  is  that  the 
court  erred  In  overruling  the  demurrer  to 
the  complaint.  The  objection  is  to  the  claim 
which  was  referred  to  in  the  complaint  and 
attached  thereto  as  an  exhibit  It  is  object- 
ed, first  that  the  claim  does  not  accurately  lo- 
cate and  describe  the  defect  that  caused  the 
injury,  or  reasonably  describe  the  injury. 
The  notice  locates  the  place  of  the  Injury 
as  the  east  side  of  River  street  Montesano, 
between  Broad  street  and  Spruce  street,  near 
the  corner  of  Broad  and  River  streets.  It 
describes  the  defect  as,  "Loose  board 
*  *  *  on  sidewalk ;" ,  and  the  Injury  as, 
"fracture  of  arch  of  foot"  We  think  this 
sufficiently  definite.  It  would  be  hard  to  lo- 
cate the  place  of  the  Injury  more  definitely, 
unless  actual  measurements  were  taken,  and 
we  can  hardly  think  the  statute  requires 
this. 

[5,  6]  As  to  the  description  of  the  defect 
It  Is  objected  that  a  loose  board  on  the  side- 
walk, forming  no  part  of  it  would  answer 
the  description,  and  it  is  asserted  that  such 
a  defect  would  not .  create  liability  against 
the  city.  We  cannot  think  this  a  proper  in- 
terpretation of  the  language  of  the  claim. 
The  natural  Inference  arising  from  the  lan- 
guage used  Is  that  the  defect  was  a  loose 
board  forming  a  part  of  the  surface  of  the 
sidewalk,  rather  than  a  board  in  the  con- 
dition supposed.  But  the  statute  requiring 
the  presentation  of  claims  for  personal  in- 
juries as  a  condition  precedent  to  a  right 
Of  action,  as  we  have  said  on  other  occa- 


sions, was  not  intended  as  a  snare.  It  has 
a  legitimate,  not  a  meretricious,  purpose. 
The  purpose  of  the  law,  as  we  said  in  Born 
v.  Spokane,  27  Wash.  719,  68  Pac.  886,  "is 
to  protect  the  municipality  from  fraudulent 
claims,  by  enabling  its  officers  not  only  to 
examine  the  locus  in  quo,  to  see  if  the  city 
had  been  negligent  but  to  obtain  witnesses 
and  procure  testimony,  *  *  *  and  gen- 
erally to  investigate  the  demand  while  it  is 
fresh  and  while  evidence  is  obtainable, 
*  •  *"  and  further  that  "a  reasonable 
compliance  with  its  terms  is  all  that  can  be 
demanded."  The  city  could  not  have  been 
misled  by  the  description  given  In  the  no- 
tice before  us.  Had  its  officers  examined 
the  sidewalk  at  the  place  described,  they 
could  have  ascertained  whether  the  Injury 
complained  of  was  the  result  of  a  neglect 
for  which  the  city  was  liable;  they  could 
have  found  out  whether  it  was  a  loose 
board  forming  a  part  of  the  surface  of  the 
sidewalk,  or  some  other  matter  that  caused 
the  Injury.  The  notice  therefore  gave  them 
the  information  the  statute  Intended  they 
should  have,  and  thus  reasonably  complied 
with  the  requirements  of  the  statute.  In 
saying  this,  however,  we  do  not  wish  to  be 
held  as  subscribing  to  the  doctrine  that  no 
liability  would  arise  against  the  city  even 
though  the  injury  was  caused  by  a  loose 
board  lying  on  and  not  forming  a  part  of 
the  sidewalk.  Liability  or  nonliability,  in 
such  a  case,  would  depend  on  circumstances, 
not  necessary  to  discuss  here. 

[7]  The  statute  requires  the  notice  to 
"reasonably  describe  the  injury."  To  say 
that  the  injury  was  a  fracture  of  the  arch 
of  the  foot  is  such  a  reasonable  description, 
although  it  may  not  be  technically  accurate 
from  a  surgeon's  point  of  view! 

'[8]  A  further  objection  to  the  notice  is 
that  it  does  not  give  the  residence  of  the 
claimant  for  6  months  last  past  The  no- 
tice stated  that  the  claimant  had  resided 
In  Montesano  for  5  months  and  20  days  and 
In  Seattle  "15  years  prior  thereto."  It  is 
said  that  this  "amounts  to  saying  that  she  liv- 
ed in  Montesano  5  months  and  20  days  and 
in  Seattle  15  years  prior  to  her  injury,"  and 
that  "we  are  not  concerned  where  she  lived 
15  years  ago."  Manifestly,  this  interpreta- 
tion of  the  language  used  Is  strained.  Clear- 
ly, its  natural  Interpretation  Is  that  the 
claimant  lived  in  Montesano  >for  5  months 
and  20  days  prior  to  her  injury  and  in  Seat- 
tle for  the  15  years  prior  to  her  residence  in 
the  first-named  place. 

[•]  The  statute  (section  7998,  Rem.)  pro- 
vides :  ' 

"All  claims  for  damages  against  any  city  or 
town  of  the  second,  third  or  fourth  class  must 
be  presented  to  the  <yty  or  town  council  and 
filed  with  the  city  or  town  clerk  within  thirty 
days  after  the  time  such  claim  for  damages 
accrued.  *  •  •  " 
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The  city  of  Montesano  Is  a  city  of  the 
third  class  and  is  thus  one  of  the  cities  to 
which  the  statute  is  applicable.  The  re- 
spondent simply  filed  her  claim  with  the 
city  clerk  within  the  thirty  days,  and  the 
appellant  contends  this  was  not  a  compli- 
ance with  the  statute.  The  statute  is  so 
worded  as  to  lead  to  the  inference  that  the 
presentation  of  the  claim  to  the  city  coun- 
cil and  its  filing  with  the  clerk  are  separate 
and  distinct  acts,  each  to  be  performed  by 
the  claimant;  yet  we  cannot  think  this  its 
meaning.  To  so  construe  It  is  to  make  oth- 
er of  its  provisions  inapplicable.  By  the 
terms  of  the  statute  relating  to  the  govern- 
ment of  cities  of  the  third  class  the  ci£y 
council  is  not  required  to  meet  oftener  than 
once  in  each  month.  Manifestly,  therefore, 
the  council  may  meet  as  often  as  the  stat- 
ute requires,  and  at  a  regular  appointed 
time  In  each  month;  yet  there  be  more  than 
30  days  between  some  certain  of  such  meet- 
ings. In  such  instances  a  claim  for  dam- 
ages could  accrue  to  a  person  with  no  op- 
portunity to  present  It  to  the  city  council 
within  the  statutory  period.  Again,  the  stat- 
ute fixes  no  time  in  the  month  at  which  the 
council  shall  meet,  but  leaves  this  time  to 
be  appointed  by  the  council  Itself.  For  the 
council  to  appoint  its  time  of  meeting  for 
the  Erst  Monday  in  the  first  month,  the 
third  Monday  in  the  second  month,  and  so 
on,  alternating  throughout  the  year,  would  be 
within  its  powers;  yet,  manifestly,  in  such 
a  case  there  would  be  a  period  In  every  oth- 
er month  in  which  a  claim  for  damages 
might  accrue  and  no  opportunity  afforded  to 
present  it  to  the  council  within  the  30  days. 
It  will  not  do  to  say  that  the  claim  might  be 
presented  to  the  individual  councilmen 
while  not  in  session.  The  council  is  a  body 
composed  of  the  individual  councilmen  sit- 
ting together  as  a  council;  the  individuals 
apart  from  each  other  and  away  from  the 
meeting  place  do  not  constitute  the  council. 
Again  the  statute  regulating  the  meetings  of 
the  council  provides  that  regular  meetings 
shall  not  be  held  oftener  than  once  in  each 
week  In  view  of  this  regulation,  to  say 
that  the  statute  means  that  a  claim  must 
be  presented  to  the  council  while  sitting,  is 
to  deny  the  claimant  the  benefit  of  the 
30-day  period  in  which  to  present  a  claim, 
since  it  would  be  by  the  merest  chance 
that  a  meeting  of  the  council  would  be 
held  precisely  at  the  termination  of  that  pe- 
riod. Moreover,  the  clerk  Is  the  channel  of 
approach  to  the  city  council.  By  the  statute 
he  is  the  keeper  of  their  records,  and  the 
recorder  of  their  proceedings,  and  through 
him  ordinary  claims  against  the  city  are 
usually  presented  for  audit  and  allowance. 
It  would  seem,  too,  that,  if  the  suggested 
meaning  is  the  true  meaning  of  the  statute, 
it  would  be  difficult  of  compliance  with 
literally. 


[10]  Claims  for  personal  injuries  must  be 
in  writing  and  verified  by  the  claimant,  and 
it  Is  the  verified  writing  that  must  be  pre- 
sented. While  the  word  "present,"  used 
has  other  meanings,  in  this  Instance  it 
means  to  hand  to  and  leave  with;  that  Is, 
when  the  claimant  presents  bis  claim  he 
parts  with  its  possession.  It  is  difficult  to 
see  how  a  claimant,  after  thus  presenting 
his  claim  to  the  city  council,  could  reclaim 
it  for  filing  with  the  city  clerk.  For  these 
and  for  other  reasons  that  might  be  suggest- 
ed, we  think  the  Legislature  meant  nothing 
more  by  the  somewhat  peculiar  phraseology 
used  than  that  the  claimant  must  present 
his  claim  for  filing  with  the  city  clerk  with- 
in the  30  days. 

We  are  not  without  authority  for  the 
foregoing  view  of  the  statute.  The  city  of 
Spokane  at  one  time  contained  a  provision 
in  language  similar  to  the  language  of  the 
statute.  We  held  in  Durham  v.  Spokane,  27 
Wash.  615,  68  Pac  383,  that  presentation  to 
the  city  clerk  was  a  compliance  with  the 
charter.  See,  also,  Roberts  v.  Village  of 
St  James,  76  Minn.  456,  79  N.  W.  519;  Nlcol 
v.  City  of  St  Paul,  80  Minn.  415,  83  N.  W. 
375;  Tiggerman  v.  City  of  Butte,  44  Mont 
138,  119  Pac.  477;  8  Thompson  on  Negli- 
gence, S  6350;  28  Cyc  1459. 

[11,12]  The  appellant,  at  the  close  of  re- 
spondent's  evidence,  moved  for  a  nonsuit 
The  motion  was  renewed  at  the  close  of  all 
of  the  evidence,  and  after  verdict  the  appel- 
lant moved  for  judgment  notwithstanding 
the  verdict.  The  denial  of  these  motions  is 
assigned  as  error.  The  motions  for  nonsuit 
were  based  on  a  claim  of  contributory  negli- 
gence. It  Is  said  that  the  respondent's  tes- 
timony showed  the  condition  of  the  walk  to 
be  so  dangerous  that  no  prudent  person  was 
justified  In  using  it.  Certain  of  the  respond- 
ent's witnesses  did  testify  to  facts,  It  is  true, 
tending  to  show  that  the  sidewalk  was  un- 
safe for  travel;  but  we  do  not  find  that 
the  evidence  shows  the  respondent  had 
knowledge  of  these  conditions.  While  she 
knew  the  walk  was  defective,  she  did  not 
testify,  and  It  was  not  shown  that  she  had 
knowledge  that  she  was  liable  to  meet  with 
an  accident  of  the  character  that  caused  her 
injury.  She  did  say  that  the  board  over 
which  she  tripped  was  "rotten  and  badly 
rotted,"  and  from  appearances  she  thought 
it  had  been  in  that  condition  for  a  long  time. 
But  we  gather  from  the  record  that  she 
learned  these  facts  from  an  examination 
made  after,  not  before,  the  accident  and 
that  prior  thereto  she  had  only  a  general 
knowledge  of  the  defective  condition,  not 
that  it  was  unsafe  for  use.  The  law  does 
not  in  all  cases  hold  a  person  injured  by  a 
defect  in  a  walk  guilty  of  contributory  negli- 
gence, but  generally  treats  the  matter  of 
knowledge  as  a  fact  or  circumstance  bearing 
on  the  question,  to  be  submitted  to  the  jury 
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along  with  the  other  circumstances  of  the 
case.  Tait  v.  King  County,  85  Wash.  491, 
148  Pac.  588.  It  is  only  where  the  injured 
party  knows  of  a  particular  defect  and  is 
injured  by  the  particular  defect  that  the 
question  can  become  one  of  law.  Here,  the 
evidence  does  not  show  such  a  state  of  facts, 
and  the  question  of  her  contributory  negli- 
gence was  properly  submitted  to  the  jury. 
It  is  needless  to  add,  perhaps,  that  the 
question  of  respondent's  contributory  negli- 
gence must  be  determined  from  her  own 
knowledge  of  the  condition  of  the  sidewalk, 
not  what  her  witnesses  knew  of  its  condi- 
tion. 

[13, 14]  In  support  of  its  motion  for  Judg- 
ment notwithstanding  the  verdict,  the  ap- 
pellant called  attention  to  a  discrepancy 
between  the  notice  of  claim  and  the  evi- 
dence introduced  at  the  trial  as  to  the  time 
the  injury  occurred,  making  the  contention 
that  this  was  fatal  to  the  respondent's  right 
of  recovery,  and  the  same  contention  Is 
made  in  this  court.  The  time  of  the  occur- 
rence of  the  injury  is  stated  in  the  notice 
of  claim  as  October  16,  1917,  while  the 
proofs  showed  that  it  occurred  on  either 
the  18th  or  19th  of  that  month.  But  we  can- 
not conclude  that  the  mistake  was  fatal  to 
the  cause  of  action.  Had  the  notice  been 
postdated  with  reference  to  the  time,  so  as 
to  make  it  appear  that  it  was  filed  within 
the  30-day  period  when  in  fact  it  was  not,  a 
different  question  would  be  presented. 
Here  the  time  stated  in  the  notice  as  the 
time  of  the  occurrence  of  the  injury  was 
prior  to  the  actual  time  of  its  occurrence, 
and,  unless  it  was  shown  to  have  actually 
misled  the  city  officers,  it  would  be  a  harsh 
rule  to  declare  it  fatal.  There  was  no  such 
showing.  It  was  made  to  appear  conclu- 
sively that  no  investigation  of  the  accident 
at  all  was  made  by  the  city  officers,  or  by 
any  one  on  the  city's  behalf;  in  fact,  the 
dty  clerk  locked  the  notice  in  his  vault  and 
did  not  even  present  it  to  the  city  council. 
We  have  hereinbefore  stated  the  purpose  of 
the  statute.  It  is  enough  to  add  that  it  Is 
in  derogation  of  common  right,  and  ought 
not  to  be  given  a  literal  construction  when 
such  a  construction  will  operate  to  deny 
such  rights,  and  when  the  city  will  In  no 
manner  be  injured  thereby. 

The  authorities  on  the  question  are  not 
uniform.  Our  own  cases,  in  so  far  as  we 
have  touched  upon  the  question,  tend  to  sup- 
port the  conclusion  we  now  reach.  King  v. 
Spokane,  52  Wash.  601,  100  Pac  997;  Mur- 
ray v.  Seattle,  96  Wash.  646, 165  Pac  895. 

In  Sullivan  v.  City  of  Syracuse,  77  Hun, 
440,  29  N.  T.  Supp.  105,  the  time  of  the  in- 
jury was  stated  in  the  notice  and  alleged  in 
the  complaint  as  occurring  on  the  5th  day  of 
August,  1891,  while  the  proofs  showed  that 
It  occurred  on  the  4th  day  of  August,  1891. 


This  was  held  sufficient  to  comply  with  the 
statute  requiring  the  time  of  the  injury  to  be 
stated.  To  the  same  effect  is  Connor  v.  Salt 
Lake  City,  28  Utah,  248,  78  Pac  479.  It 
would  seem,  also,  that  if  the  phrase  "time 
when  the  same  occurred,"  used  in  the  statute, 
required  the  precise  day  to  be  stated  it  would 
require  the  statement  of  the  precise  time  of 
the  day  down  to  the  hour,  minute,  and  sec- 
ond; yet  the  courts  seem  unanimously  to 
hold,  where  no  special  reason  exists  for 
greater  particularity,  that  to  state  the  day 
is  sufficient.  Donnelly  v.  Fall  River,  132 
Mass.  299;  LiUy  v.  Town  of  Woodstock,  59 
Conn.  219,  22  Atl.  40;  Sherry  v.  Rochester, 
62  N.  H.  346. 

[1 1, 1 1]  By  its  remaining  assignment  of 
error  the  appellant  contends  that  the  award 
of  damages  made  by  the  Jury  is  excessive 
But  the  amount  of  such  an  award  is  so  far 
a  matter  of  discretion  with  the  jury  the 
courts  will  not  interfere  unless  It  plainly 
appears  that  the  discretion  has  been  abused. 
Here  we  cannot  so  find.  The  amount  of  the 
award  we  have  stated.  It  is  much  less  than 
this  court  permitted  to  be  awarded  in  the 
case  of  Magnuson  v.  MacAdam,  77  Wash. 
289,  137  Pac.  485,  for  a  very  similar  injury. 

The  judgment  is  affirmed. 

CHADWICK,  O.  J.,  and  PARKER, 
MOUNT,  and  HOLCOMB,  JJ.,  concur. 


(106  Wash.  649) 

BROWN  v.  WASHINGTON  WATER  POW- 
ER CO.    (No.  15156.) 

(Supreme  Court  of  Washington.   May  9,  1919.) 

1.  Judgment  «=>199(3)  —  Judgment  Non 
Obstante  Veredicto. 

If  there  is  evidence  or  reasonable  inference 
from  evidence  sufficient  to  sustain  verdict,  a 
motion  for  judgment  non  obstante  will  not  be 
granted. 

2.  Street  Railroads  «=>98(5)  —  Injuries 
on  Track— Contributory  Negligence. 

A  girl  of  17,  who,  in  the  middle  of  a  long 
city  block,  walked  along  the  street  railway 
track  ahead  of  an  approaching  car,  and  looked 
back  and  continued  on,  the  motorman  gradually 
slowing  down  and  constantly  ringing  the  gong, 
so  that  she  was  struck,  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover ;  the  motor- 
man  not  being  guilty  of  any  negligence  in 
view  of  the  facts. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  E.  H.  Sullivan,  Judge. 

Action  by  Loretta  Brown  against  the 
Washington  Water  Power  Company.  From 
judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 


>For  other  case*  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Thomas  A.  Scott  and  Robertson  &  Miller, 
all  of  Spokane,  for  appellant 

Post,  Russell,  Carey  &  Hlggins,  of  Spo- 
kane, for  respondent. 

MITCHELL,  J.  This  is  a  personal  Injury 
case.  Plaintiff,  Loretta  Brown,  claimed  she 
was  injured  through  the  negligence  of  de- 
fendant. Defendant  denied  negligence  on  its 
part,  and  alleged  her  injuries  were  caused  by 
her  own  fault  The  cause  was  tried  by  a 
jury.  At  the  close  of  plaintiffs  case  an 
unsuccessful  challenge  to  the  sufficiency  of 
the  evidence  to  entitle  plaintiff  to  any  judg- 
ment was  made  by  defendant  The  jury  re- 
turned a  general  verdict  in  favor  of  plain- 
tiff, and  answers  to  five  special  interroga- 
tories as  follows: 

"Q.  State  whether  or  not  the  motormen 
sounded  his  gong  when  approaching  the  plain- 
tiff, and,  if  so,  for  how  great  a  distance.  A. 
One  and  a  half  blocks,  or  460  feet. 

"Q.  State  whether  or  not  the  plaintiff  looked 
or  listened  for  an  approaching  car  at  any  point 
east  of  Magnolia  street    A.  Yes. 

"Q.  State  whether  the  plaintiff  when  crossing 
Napa  street  was  walking  in  the  north  track  or 
in  the  space  between  the  two  tracks.  A.  Be- 
tween the  two  tracks. 

"Q.  Did  plaintiff  at  any  point  east  of  Mag- 
nolia street  take  any  precaution  to  avoid  a 
collision  with  the  car  on  the  south  track?  A. 
Yes. 

"Q.  If  you  answer  the  last  question  in  the 
affirmative,  state  what  precaution  she  so  took. 
A.  By  looking  back." 

Thereupon  defendant  moved  for  a  judg- 
ment non  obstante  on  the  law,  evidence,  and 
answers  to  the  special  interrogatories.  The 
motion  was  granted,  a  judgment  of  dismissal 
entered,  and  plaintiff  has  appealed. 

Appellant  was  a  high  school  girl  between 
17  and  18  years  of  age,  and  was  injured 
about  2  o'clock  in  the  afternoon,  on  Illinois 
avenue,  in  Spokane,  by  a  moving  car  oper- 
ated by  respondent.  The  avenue  runs  in  an 
easterly  and  westerly  direction  along  the  top 
of  a  bluff  above  the  river  to  the  south.  The 
Great  Northern  Railway  track  parallels  the 
avenue ;  its  track  being  along  the  side  of  the 
bluff  15  to  20  feet  below  the  surface  of  the 
avenue.  Streets  running  from  the  north 
down  into  the  avenue  near  the  place  where 
the  collision  occurred,  in  their  order  going 
from  west  to  east,  are  Madelia,  Pittsburg, 
Magnolia,  Napa,  and  Crestline.  The  blocks 
between  these  last-named  streets  front  300 
feet  on  the  avenue,  except  the  one  between 
Napa  and  Crestline  streets,  which  has  a 
front  of  500  or  600  feet  The  car  line  is  a 
double-track  system,  the  tracks  being  5  feet 
or  more  apart,  running  along  the  avenue, 
which  is  straight  and  level  from  a  point  sev- 
eral blocks  west  of  Madelia  street,  thence 
eastward  to  Crestline  street,  where  it  turns 
north.  Ordinarily  on  the  north  side  of  the 
avenue  where  the  accident  occurred,  next  to 


the  property  line,  there  was  a  well-beaten 
path  which  disputed  testimony  showed  to  be 
difficult  of  travel  on  the  day  in  question  be- 
cause of  gravel,  earth,  lumber,  and  debris 
thrown  about  in  the  construction  of  a  city 
sewer  just  north  of  and  paralleling  the  north 
track  of  the  car  line.    There  was  no  side- 
walk or  pathway  along  the  south  side  6f  the 
avenue  on  the  edge  of  the  bluff.   There  were 
no  obstructions  on  either  of  the  car  tracks 
or  the  space  between  them  from  a  point  sev- 
eral blocks  west  of  Madelia  street  to  Crest- 
line street    Appellant  had  been  living  on 
Madelia  street,  near  the  avenue,  for  some 
time,  and  was  accustomed  to  taking  the  ave- 
nue street  cars  to  her  school.   She  had  fre- 
quently walked  along  this  portion  of  the  av- 
enue and  was  familiar  with  the  location  of 
the  car  tracks  and  the  fact  that  street  cars 
were  operated  thereon — the  south  track  be- 
ing used  by  cars  going  east ;  the  other  track 
by  cars  going  west.  At  the  time  in  question 
she  came  south  from  her  home  on  Madelia 
street  to  the  north  sidewalk  line  of  the  av- 
enue, turned  east,  walked  in  a  beaten  path- 
way nearly  two  blocks,  crossed  Pittsburg 
street  to  a  point  near  Magnolia  street,  then 
dropped  down  Into  the  space  between  the  two 
car  tracks.    She  testified  that  at  this  place 
she  looked  in  each  direction,  saw  no  car, 
and  that  afterwards  she  paid  no  more  at- 
tention to  the  street  cars  and  saw  or  heard 
none.   She  walked  rapidly  towards  the  east 
between  the  car  tracks,  crossed  Magnolia 
street,  and  on  to  a  point  about  100  feet  be- 
yond Napa  street,  when  she  was  struck  on 
the  right  side  of  her  head  and  hip  by  the 
left  front  of  the  street  car  going  In  the  same 
direction  on  the  south  car  track.    On  the 
other  hand,  the  motorman  testified  that  ln> 
approaching  her  he  continuously  sounded  the 
gong  of  the  car,  commencing  at  a  distance 
of  a  block  and  a  half  before  striking  her. 
The  Jury  so  found.  He  further  testified  that 
when  his  car  was  about  a  block  from  where 
the  collision  occurred,  while  he  was  ringing 
the  gong,  "she  turned  around  and  looked 
down  the  street,  and  she  turned  back  and 
kept  on  walking."    This  evidence  satisfied 
the  jury,  notwithstanding  her  testimony  to 
the  contrary ;  for  by  answers  to  special  in- 
terrogatories the  Jury  found  she  looked  back 
when  she  was  at  a  point  east  of  Magnolia 
street.   All  the  witnesses  on  both  sides  who 
testified  on  the  subject  agreed  that  25  to  30 
feet  before  striking  appellant  the  motorman 
reversed  the  car  by  its  emergency  appliance 
and  stopped  it  about  25  feet  after  striking 
the  girl,  who  fell  to  the  side  and  just  in 
front  of  the  rear  trucks  of  the  street  car.  At 
the  time  of  the  accident  a  train  of  freight 
cars  was  running  alongside  on  the  Great 
Northern  Railway  track  in  the  same  direc- 
tion the  street  car  was  going.   By  the  traf- 
fic ordinance  of  the  city  the  maximum  speed 
at  which  street  cars  were  allowed  to  be  run 
in  the  residence  portion  of  the  city  was  IS 
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miles  per  boar.  Concerning  the  speed  of  the 
car  one  of  appellant's  witnesses,  a  passen- 
ger, on  being  asked  if  he  could  tell  the  rate 
of  speed  at  which  the  car  was  going  when 
the  girl  was  struck,  answered: 

"Well,  I  would  say  at  least  20  miles  an  hour ; 
possibly  a  little  more." 

But  on  cross-examination  he  said: 

"I  did  not  state  to  the  agent  that  I  was  un- 
able to  state  at  what  rate  of  speed  the  car  was 
running.  I  cannot  state  accurately.  I  am 
not  an  expert  on  rate  of  speed,  although  I  have 
ridden  on  trains,  street  cars,  and  automobiles. 
I  never  ran  an  automobile,  I  was  never  a  street 
car  conductor  or  motorman.  I  never  timed  a 
street  car.'r 

The  other  witnesses  estimated  the  speed 
.of  the  car  at  from  5  to  14  miles  per  hour 
until  the  reverse  was  thrown  on.  Several  of 
the  witnesses  testified  that  the  speed  of  the 
car  was  gradually  reduced  after  commenc- 
ing to  sound  the  gong.  During  all  of  the 
time  appellant  was  on  the  avenue  prior  to 
the  accident  there  was  no  street  car  upon 
the  north  track. 

The  different  situations,  one  shading  Into 
something  unlike  the  others,  presented  by 
the  cases  on  the  subject  of  personal  injuries, 
with  their  resultant  rules  and  determina- 
tions, suggest  at  once  that  the  chief  concern 
in  deciding  the  average  case  of  this  sort  is 
not  so  much  to  discover  some  well-establish- 
ed rule  or  principle,  but  to  keep  well  in  mind 
the  facts  in  the  case  at  hand,  so  as  to  prop- 
erly apply  such  rules.  This  is  not  a  street- 
crossing  case  where  the  motorman  must  have 
in  mind  those  already  in  view  and  expect 
others  to  come  into  danger  of  his  car  at  any 
moment,  but  a  situation  in  front  of  a  long 
city  block  with  a  single  pedestrian  hi  view, 
both  going  in  the  same  direction,  their  lines 
not  crossing  nor  even  converging,  each  cog- 
nizant of  the  other's  movements. 

In  the  law  each  of  the  parties  had  a  right 
to  the  use  of  the  street,  and  each  knew  that 
the  other  was  aware  of  such  right;  each 
knew  the  street  car,  In  its  operation,  was 
confined  to  a  track,  and  that  appellant,  a 
girl  about  grown,  in  a  moment  of  time  and 
with  a  trifle  of  effort,  could  get  out  of  dan- 
ger, and  each  knew  the  other  was  aware  of 
such  conditions.  There  was  available  to  her 
the  less  dangerous  way  on  the  north  track 
on  which  she  would  be  instantly  and  con- 
stantly aware  of  danger  from  a  car  on  that 
track  and  positively  free  from  any  harm  by  a 
car  on  the  south  track.  The  motorman  was 
held  to  the  duty  of  having  seen  her,  and  he 
did  see  her,  in  sufficient  time  to  have  avoid- 
ed any  danger  of  injury.  With  the  car 
tracks  before  her  and  her  familiarity  with 
the  street  car  operations,  she  was  held  to  the 
obligation  .of  seeing  the  approaching  street 
car  in  sufficient  time  to  have  saved  herself, 
and,  although  she  denied  having  seen  It, 
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since  the  Jury  found  upon  sufficient  evidence 
that  she  looked  back  at  a  place  and  time 
when  the  car,  under  a  sounding  gong,  was 
within  the  distance  of  a  block  approaching 
her,  she  is  held  responsible  in  the  law  to  the 
same  extent  as  if  she  had  admitted  seeing  it 
at  that  time.  In  such  situation  the  motor- 
man,  continuing  to  sound  the  gong,  had  the 
right  to  assume  that  she  would  take  care  of 
herself,  as  obviously  he  did  assume,  until, 
getting  within  25  to  30  feet  of  her,  when  she 
yet  had  time  to  protect  herself,  upon  noticing  • 
her  inattention  to  her  own  duty  of  self -pres- 
ervation, he  promptly  did  all  within  his  pow- 
er to  avoid  injuring  her  by  throwing  his  car 
into  reverse.  Counsel  for  appellant  contends, 
however,  with  considerable  earnestness,  that 
because  of  the  noise  made  by  the  moving 
freight  train  there  was  a  greater  duty  im- 
posed upon  the  motorman  to  look  after  the 
welfare  of  the  appellant  The  argument  is 
faulty  In  this  case  because,  notwithstanding 
such  noise,  he  knew  her  vision  was  unim- 
paired and  had  just  been  employed  in  ob 
serving  his  car  approaching  near  by,  which 
knowledge,  with  the  continued  use  of  the 
gong,  properly  shaped  his  conduct  until  an 
emergency  arose,  when  he  acted  with  all  tht 
promptness  and  means  at  his  command 

The  case  of  Mey  v.  Seattle  Electric  Co., 
47  Wash.  497,  92  Pac.  283.  was  a  case  where 
a  pedestrian,  traveling  in  the  same  direction 
the  car  was  going,  walked  along  a  street 
car  track  In  Seattle  at  a  point  where  the 
sidewalk  and  part  of  the  street  were  fenced 
off  or  taken  up  with  building  operations,  but 
wLere  there  was  room  every  few  feet  to 
step  out  of  the  way  to  allow  cars  to  pass, 
and  he  failed  to  keep  a  lookout  and  was 
struck  and  injured  by  a  car.  The  trial  court 
granted  a  motion  for  a  nonsuit  on  the  grounds 
of  failure  of  proof  of  any  negligence  on  the 
part  of  the  defendant  and  because  it  appear- 
ed that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  This  court  affirmed  the  Judg- 
ment, and  in  the  opinion,  written  by  Judge 
Dunbar,  said: 

"We  think  the  court  did  not  commit  error  in 
sustaining  this  motion.  While  this  court,  in 
common  with  all  other  courts,  has  held  that 
the  right  to  use  the  street  was  a  joint  right 
with  the  ordinary  traveler,  whether  equestrian 
or  pedestrian,  yet  it  has  always  recognized  the 
patent  fact  that  the  cars  traveling  on  fixed 
tracks  must  of  necessity  be  accorded  the  right 
of  way  under  ordinary  circumstances.  If  this 
were  not  true,  the  management  and  running  of 
street  cars  in  a  city  would  be  rendered  imprac- 
ticable, if  not  impossible." 

Again  the  court  said: 

"There  being  room  for  the  passenger  to  step 
out  of  danger  every  few  steps  all  along  the 
route  which  he  traveled,  the  motorman,  we 
think,  might  well  be  justified  in  concluding  that 
a  pedestrian  would  step  out  of  the  way  of  the 
car  instead  of  remaining  on  the  track  or  so 
close  to  the  track  that  he  would  be  run  down  by 
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it.  This  case,  we  think,  falls  squarely  under 
the  rule  heretofore  announced  by  this  court  in 
Duteau  v.  Seattle  Electric  Co.,  45  Wash.  418, 

88  Pac.  755 ;  Coats  v.  Seattle  Electric  Co.,  39 
Wash.  388,  81  Pac.  830;  Criss  v.  Seattle  Elec- 
tric Co.,  38  Wash.  320,  80  Pac.  525 ;  and  Skin- 
ner v.  Tacoma  R.  &  Power  Co.,  46  Wash.  122, 

89  Pac.  488." 

In  Kiely  v.  Seattle  Electric  Co.,  78  Wash. 
398,  139  Pac.  197,  the  plaintiff,  while  working 
at  a  manhole  between  the  tracks  of  the 
street  railway,  was  injured  by  a  passing  car. 
It  was  denied  that  he  had  any  right  to  re- 
cover because  of  his  contributory  negligence. 
This  court,  citing  and  relying  upon  cases 
from  this  and  other  courts,  said: 

"Although  respondent  was  rightfully  in  the 
street,  it  was  his  duty  to  exercise  reasonable 
care  to  learn  of  the  approach  of  cars;  a  turn 
of  the  head  and  a  glance  of  the  eye  would  have 
been  sufficient,  especially  when  a  signal  was 
given  by  the  ringing  of  a  repeating  gong.  The 
manhole  at  which  respondent  was  standing  was 
between  appellant's  east  and  west  tracks.  Re- 
spondent was  required  to  take  only  one  or  two 
steps  towards  the  easterly  track  upon  which  no 
car  was  approaching;  an  act  requiring  but  an 
instant  of  time.  It  is  impossible  to  see  how  he 
could  have  failed  to  remove  himself  from  the 
none  of  danger  in  the  face  of  the  approaching 
car,  even  though  it  was  running  at  an  exces- 
sive speed,  without  being  guilty  of  contributory 
negligence  as  a  matter  of  law." 

[1,  2]  Our  conclusion  in  this  case,  sustain- 
ing the  lower  court,  does  no  violence  to  the 
rule  that,  if  there  is  evidence  or  reasonable 
inference  from  evidence  sufficient  to  sustain 
the  verdict,  a  motion  non  obstante  will  not 
be  granted.  Here  the  special  findings  of  the 
jury  and  the  undisputed  evidence  on  the 
other  essential  and  controlling  facts,  inv  the 
light  of  the  applicable  decisions  of  this  court, 
negative  any  negligence  on  the  part  of  the 
respondent,  and  show  that  the  proximate 
cause  of  appellant's  injury  was  her  own 
carelessness. 

Judgment  affirmed. 

CHADWICK,  0.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


(106  Wash.  569) 

STATE  ex  reh  CONLET  v.  SUPERIOR 
COURT  FOR  KING  COUNTY  et  al. 
(No.  15289.) 

(Supreme  Court  of  Washington.    April  28, 
1919.) 

1.  Venue  «J=>42— Motion  for  Change— Resi- 
dence— Right  of  Defendant. 
If  the  facts  as  to  place  of  residence  contend- 
ed for  by  defendant  on  his  motion  for  change 
of  venue  were  admitted,  and  no  other  facts  were 
involved,  the  discretion  of  the  trial  court  would 


not  be  invoked,  and  plaintiff  would  be  entitled 
to  have  the  case  transferred  to  the  county  of 
his  residence  for  trial  as  a  matter  of  right. 

2.  Venue  <8=>42  —  Residence  and  Conven- 
ience of  Witnesses — Discretion  of  Coubt. 
Where  defendant,  moving  for  change  of 
venue,  presented  facts  as  to  the  county  of  his 
residence  which  were  denied  by  resisting  affi- 
davits, which  also  raised  the  question  of  con- 
venience of  witnesses,  such  question  of  con- 
venience was  one  of  fact  invoking  the  discretion 
of  the  trial  court,  whose  finding  the  Supreme 
Court  would  not  be  disposed  to  overrule,  how- 
ever presented. 

Department  1. 

Prohibition  by  the  State  of  Washington,  on 
the  relation  of  M.  C.  Conley,  against  the  Su- 
perior Court  for  King  County  and  others. 
Writ  denied. 

Coleman  &  Gable,  of  Sedro  Woolley,  for 
appellant 

James  A.  Dougan,  of  Seattle,  for  respond- 
ents. 

TOLMAN,  J.  The  plaintiff  herein  was 
made  a  party  defendant  in  a  suit  brought 
against  himself  and  the  community  of  which 
he  is  a  member  in  the  superior  court  for  King 
county.  Process  was  served  upon  him  in 
Skagit  county.  In  due  time  he  appeared  in 
that  action  by  serving  and  filing  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain, and  also  a  motion  for  a  change  of  venue 
to  Spokane  county,  supported  by  his  affidavit 
that  he  then  was,  and  for  many  years  had 
been,  at  all  times  a  resident  of  the  county 
last  named.  The  plaintiffs  in  the  original 
action,  for  the  purpose  of  resisting  the  mo- 
tion for  change  of  venue,  filed  affidavits  tend- 
ing to  show  that  the  defendant  in  that  action 
plaintiff  here,  had  been  engaged  in  contract- 
ing In  Skagit  and  King  counties  and  elsewhere 
for  some  time,  alleging  that  he  had  not  resid- 
ed permanently  or  continuously  in  Spokane 
county  for  at  least  a  year  prior  to  that  time, 
and  also  alleging  that  the  pending  action 
grew  out  of  a  contract  entered  into  and  to  be 
performed  in  King  county,  that  all  of  the 
witnesses,  both  for  the  plaintiffs  and  the  de- 
fendants, excepting  only  the  defendant,  who 
is  plaintiff  here,  resided  In  King  county,  and 
that  the  public  records  of  King  county  would 
bear  materially  upon  the  issues  and  would 
be  required  in  evidence.  Other  facts  were 
alleged  for  the  purpose  of  indicating  that  the 
claim  of  residence  in  Spokane  county  was 
not  well  founded.  A  reply  affidavit  was  filed 
by  the  plaintiff  here,  explaining  or  denying 
these  last-mentioned  allegations,  and  giving 
in  more  detail  the  facts  regarding  his  resi- 
dence in  Spokane  county,  but  in  no  wise  de- 
nying the  allegations  as  to  the  residence  of 
the  witnesses,  or  controverting  the  allegations 
that  the  convenience  of  witnesses  and  the 
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ends  of  justice  would  be  forwarded  by  the 
case  remaining  for  trial  In  King  county.  The 
trial  court  made  no  finding  as  to  the  place  of 
residence  of  the  plaintiff  here,  but  entered  an 
order  denying  the  change  of  venue,  upon  the 
ground  that  the  cause  of  action  arose  in  King 
county,  and  the  convenience  of  witnesses  re- 
quired that  the  case  be  there  tried.  Plaintiff 
herein  seeks  a  writ  of  prohibition,  prohibiting 
and  restraining  the  superior  court  for  King 
county  from  further  proceeding  in  said  cause, 
other  than  to  transfer  the  same  to  Spokane 
county  for  trial. 

[1,  2]  We  have  recently  had  occasion  to  re- 
examine the  questions  here  involved,  and 
to  restate  the  law  with  reference  to  changes 
of  venue,  In  State  ex  rel.  Schlosberg  v.  Supe- 
rior Court,  filed  April  2,  1919,  179  Pac  865, 
and  no  further  discussion  of  the  principles  in- 
volved seems  necessary.  Were  the  facts  con- 
tended for  by  the  plaintiff  herein  as  to  his 
place  of  residence  admitted,  and  were  there 
no  other  facts  involved,  then  the  discretion 
of  the  trial  court  would  not  be  invoked,  and 
plaintiff  would  be  entitled  to  have  the  case 
transferred  to  the  county  of  his  residence  for 
trial,  as  a  matter  of  right.  State  ex  rel.  Mar- 
tin v.  Superior  Court,  97  Wash.  858, 166  Pac 
630,  D.  R.  A.  1917F,  906. 

But  here,  not  only  are  the  facts  as  to  resi- 
dence denied,  but  the  question  of  the  conveni- 
ence of  witnesses  was  a  fact  upon  which  the 
trial  court  was  called  upon  to  pass,  and  one 
which  appeals  peculiarly  to  the  discretion  of 
the  court  We  said  In  State  ex  rel.  Schlos- 
berg v.  Superior  Court,  supra: 

"If  the  case  did  present  such  question  of  fact, 
then  it  invoked  discretion  which  could  be  exer- 
cised either  way,  and  if  the  superior  court  for 
Spokane  county  erroneously  exercised  it,  it  did 
no  more  than  commit  error  in  the  exercise  of 
a  vested  jurisdiction.  And  so  with  the  superior 
court  for  Skagit  county,  when  it  had  the  mo- 
tions for  change  of  venue  before  it;  it  had 
conflicting  facts  as  to  the  convenience  of  wit- 
nesses and  whether  the  ends  of  justice  would 
be  best  subserved  in  that  county  or  in  another, 
which  invoked  the  discretion  of  the  superior 
court  for  Skagit  county,  and  if  it  erred  in  the 
exercise  of  that  discretion,  it  did  no  more  than 
commit  error,  which  could  not  affect  its  juris- 
diction; in  other  words,  if  the  lower  courts 
erroneously  exercise  their  discretion,  not  arbi- 
trarily or  capriciously,  but  merely  as  an  error 
of  judgment,  denying  no  inherent  justice  to  any 
of  the  parties  in  the  case,  then  we  cannot  con- 
trol that  discretion  by  peremptory  writ  in  ad- 
vance of  appeal,  where  the  question  may  be  final- 
ly litigated  on  a  final  appeal." 

The  showing  as  to  residence  before  the 
trial  court,  when  It  passed  upon  the  motion, 
was  exceedingly  meager,  based  wholly  upon 
affidavits  of  the  defendant  seeking  the 
change;  and  the  traversing  affidavits  contain- 
ed statements  which  raised  an  issue  of  fact 
which,  it  l"  true,  was  not  directly  decided. 


The  question  of  the  convenience  of  witnesses, 
upon  which  the  ruling  was  based,  Is  clearly 
one  of  the  fact,  and  while  the  facts  set  forth 
In  the  affidavits  presented  on  behalf  of  the 
plaintiffs  below  were  not  directly  denied  by 
the  reply  affidavit,  yet  their  force  and  effect 
were  challenged  in  the  argument  here,  and 
were,  no  doubt,  so  challenged  in  the  argument 
below,  thus  presenting  a  question  of  fact 
which  Invoked  the  discretion  of  the  trial 
court,  whose  finding  thereon  we  would  not  be 
disposed  to  overrule,  however  presented. 
Under  such  conditions,  the  writ  sought  can- 
not issue. 
Writ  denied. 

CHAD WI OK,  O.  J.,  and  MOUNT,  MITCH- 
ELL, and  HOLCOMB,  JJ.,  concur. 


(106  Wash.  632j 

SIEGLOCH  et  al.  v.  IROQUOIS  MINING 
CO.  et  al.    CNo.  15039.) 

(Supreme  Court  of  Washington.  May  9,  1919.) 

1.  Mines  and  Minerals  <8=54(2)  —  ''Im- 
provement"—Fixtures. 

Property  such  as  a  drill  press,  rails  laid  in 
place,  and  machinery  of  a  permanent  nature 
which  tended  to  increase  the  value  of  the  prop- 
erty  as  a  mine,  would  be  included  in  the  term 
"improvements"  in  contract  for  sale  of  mining 
claims  providing  that  in  case  of  default  pur- 
chaser should  deliver  possession  of  mining 
claims,  together  with  all  "improvements"  placed 
thereon  by  him ;  the  quoted  term  being  broader 
than  the  term  "fixtures." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Improve- 
ment.] 

2.  Mines  and  Minerals  oj=>54(2)— Contract 
fob  Sale  —  Construction  —  "Improve- 
ment." 

A  quantity  of  sundry  loose  mining  tools, 
equipment,  and  supplies,  useful  in  the  opera- 
tion of  the  mine  in  question  and  its  subsidiary 
activities,  but  in  no  sense  improvements  of 
the  realty,  were  not  "improvements,"  within 
contract  for  sale  of  mining  claims  providing 
that  in  case  of  default  purchaser  should  deliver 
possession  of  claims  together  with  all  improve- 
ments placed  thereon  by  him. 

3.  Mines  and  Minerals  <8=  54  (2)— Contract 
fob  Sale— Constbuction. 

Contention,  that  clause  in  contract  for  sale 
of  mining  claims  with  reference  to  delivery  of 
possession  of  mining  claims  together  with  all 
improvements  thereon  in  case  of  default  by  pur- 
chaser must  be  considered  as  a  penalty  to  be 
awarded  to  the  owners  only  in  so  far  as  they 
may  show  actual  damages  from  breach,  is  un- 
tenable. 

4.  Mines  and  Minerals  <S=>54(1)— Contract 
fob  Sale — Forfeiture  Clause  —  Enforce- 
ment. 

Provision  in  contract  for  sale  of  mining 
claims  that,  in  case  of  default,  purchaser  should 
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deliver  possession  to  vendor  together  with  all 
improvements  placed  thereon,  is  not  unreason- 
able, viewed  as  a  consideration  for  the  privilege 
of  extracting  ore,  and  will  be  enforced  accord- 
ing to  its  terms;  there  being  no  showing  of 
fraud  or  anything  indicating  that  it  is  in  any 
way  inequitable. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  J.  A.  Siegloch  and  others  against 
the  Iroquois  Mining  Company,  In  which  C. 
E.  Blsbee  was  appointed  receiver  for  the 
company,  and  in  which  Elizabeth  B.  S locum 
and  others  appeared  and  set  up  a  claim 
to  certain  property.  From  the  judgment  ad- 
judicating the  question  of  title  to  the  prop- 
erty, both  the  receiver  and  those  setting  up 
said  claim  appeal.  Affirmed. 

Danson,  Williams  &  Danson,  of  Spokane, 
for  appellants. 

Wentz  &  Bailey,  of  Colville,  and  Burcham 
&  Blair,  of  Spokane,  for  respondents. 

FULLERTON,  J.  On  September  1,  1916, 
the  respondents,  Slocum,  Wulff,  Watland, 
Owen,  and  Wells,  being  then  the  owners  of 
certain  mining  claims  situated  in  Stevens 
county,  contracted  to  sell  the  same  to  one 
Van  Home.  The  purchase  price  of  the  prop- 
erty was  $20,000,  and  was  to  be  paid  In  in- 
stallments running  over  a  period  of  two 
years.  Van  Home,  shortly  after  the  execu- 
tion of  the  .contract,  assigned  his  Interests 
therein  to  the  Iroquois  Mining  Company,  a 
corporation.  The  mining  company  Imme- 
diately entered  into  possession  of  the  prop- 
erty and  proceeded  to  operate  the  same,  run- 
ning tunnels  and  sinking  shafts  therein,  and 
placing  thereon  the  various  kinds  of  machin- 
ery and  appliances  usual  and  customary  In 
the  operation  of  mining  property.  Neither 
Van  Home  nor  the  mining  company  paid 
the  installments  becoming  due  on  the  pur- 
chase price,  and  an  oral  extension  of  time 
was  given  the  purchaser  at  the  end  of  the 
contract  period  during  which  time  the  owners 
of  the  property,  with  the  consent  of  Van 
Home,  negotiated  with  and  entered  Into 
a  contract  for  the  sale  of  the  property  to  the 
Iroquois  Mining  Company.  This  contract 
bore  date  of  April  11,  1918.  The  purchase 
price  agreed  to  be  paid  for  the  property  in 
this  contract  was  $30,000;  It  was  likewise 
payable  In  installments,  the  first  of  which  be- 
came due  on  April  30,  1918,  and  the  last  on 
September  1,  1919.  The  contract,  together 
with  deeds  conveying  the  property  executed 
by  the  owners,  to  the  Iroquois  Mining  Com- 
pany were  placed  in  escrow  to  be  delivered 
to  the  mining  company  if  it  complied  with  the 
terms  of  the  contract  and  to  be  returned  to 
the  owners  in  the  case  of  a  noncompliance  by 
it.  The  contract,  among  other  conditions, 
contained  the  following: 


"And  the  parties  hereto  do  expressly  agree 
that  time  is  the  essence  of  this  contract,  and 
in  case  of  default  by  the  party  of  the  second 
part,  its  successors  or  assigns,  in  any  of  the  con- 
ditions or  covenants  herein  stipulated  to  be 
performed  by  it,  in  case  said  second  party  shall 
fail  to  make  any  of  the  payments  above  agreed 
to  be  made  at  the  time  and  in  the  manner 
specified,  or  in  case  said  second  party  shall  make 
default  in  any  of  the  covenants  and  agreements 
above  stipulated  to  be  performed  by  it,  then  and 
in  that  case  this  contract  shall  become  void 
and  of  no  further  force  and  effect  and  the  par- 
ty of  the  second  part  shall  have  forfeited  all 
rights  hereunder  and  any  and  all  payments 
that  have  been  made  shall  become  forfeited  to 
the  parties  of  the  first  part,  which  said  pay- 
ments it  is  hereby  agreed  specially  shall  in  that 
case  be  deemed  as  damages  hereby  liquidated 
for  the  nonperformance  of  this  contract  by  said 
second  party ;  and  upon  default  of  the  party  of 
the  second  part  shall  immediately  deliver  up 
possession  of  said  mining  claims  to  said  first 
parties  together  with  all  improvements  placed 
thereon  by  said  second  party." 

Shortly  after  the  execution  of  the  con- 
tract, the  Iroquois  Mining  Company  became 
involved  in  financial  difficulties;  a  large 
judgment  was  obtained  against  it;  and  an 
action,  entitled  as  of  the  present  proceed- 
ings, was  begun  against  It,  in  which  a  re- 
ceiver of  the  property  was  appointed.  The 
mining  company  did  not  pay  the  install- 
ments of  the  purchase  price  as  they  fell 
due,  and  the  owners  elected  to  forfeit  the 
contract.  They  notified  the  mining  company 
to  that  effect,  and  re-entered  into  the  pos- 
session of  the  property. 

After  his  appointment,  the  receiver  men- 
tioned entered  upon  the  mining  property 
and  proceeded  to  remove  therefrom  the  fix- 
tures and  improvements  placed  thereon  by 
the  mining  company,  whereupon  the  owners, 
appearing  in  the  receiver  action,  set  up  a 
claim  of  ownership  to  the  property  and 
moved  the  court  to  stay  the  action  of  the  re- 
ceiver until  their  claim  could  be  determined. 
The  receiver  in  opposition  to  the  motion  took 
issue  on  the  claim  of  ownership  made  by 
the  owners  and  set  up  ownership  of  the 
Iroquois  Mining  Company.  The  parties 
thereupon  stipulated  to  try  out  the  ques- 
tion of  title,  and  a  trial  was  entered  upon, 
resulting  in  a  judgment  from  which  .both 
parties  appeal. 

[1,  2]  The  evidence  disclosed  that  the  prop- 
erty in  dispute  consisted  of  a  drill  press,  a 
pressure  tank,  a  Sullivan  drill  sharpener,  a 
Delco  light  plant,  four  galvanized  iron  water 
tanks,  about  1,800  feet  of  rails  (railway)  laid 
in  place,  about  600  feet  of  3 -inch  pipe, 
about  500  feet  of  1%-inch  pipe,  about  500 
feet  qf  %-lnch  pipe,  which  were  more  or 
less  attached  to  the  freehold,  and  a  quantity 
of  sundry  loose  mining  tools,  equipment,  and 
supplies,  useful  in  the  operation  of  the  mine 
and  its  subsidiary  activities,  but  In  no  sense 
Improvements  on  the  realty.  The  court  found 
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that  the  properly  specifically  described  was 
attached  and  annexed  to  the  freehold;  that 
it  was  placed  thereon  by  the  mining  com- 
pany with  the  intent  of  making  it  a  perma- 
nent accession  thereto;  and,  in  consequence, 
passed  to  the  owners  of  the  property  on  the 
forfeiture  of  the  contract;  the  remaining 
property  was  awarded  to  the  receiver. 

Noticing  first  the  appeal  of  the  receiver: 
His  learned  counsel  contend  that  the  law  re- 
lating to  the  doctrine  of  fixtures  is  applicable 
and  controlling,  and  they  argue  with  much 
force  that  the  property  here  awarded  to  the 
owners  are  not  fixtures  as  this  court  has 
heretofore  applied  and  defined  the  term. 
But  it  will  be  observed  that,  by  the  clause 
of  the  contract  of  purchase  we  have  quoted, 
it  is  provided  that  upon  default  in  the  terms 
of  the  contract  by  the  purchaser  it  will  de- 
liver up  possession  of  the  mining  claims  to 
the  owners,  "together  with  all  improve- 
ments placed  thereon  by"  the  purchaser. 
We  think  the  term  "improvements,"  as  here 
used,  must  have  a  somewhat  broader  signifi- 
cation than  that  which  is  usually  accorded 
to  the  term  "fixtures,"  and  that  the  rights  of 
the  parties  are  to  be  determined  by  the 
meaning  of  this  term  rather  than  by  the 
meaning  of  the  word  "fixtures."  By  the 
term  "improvements,"  however,  not  every- 
thing placed  upon  the  property  will  pass  to 
the  owner  on  a  retaking  of  possession  after 
default.  The  term  must  mean  improvements 
of  the  realty;  that  is  to  say,  such  things  as 
are  placed  thereon  by  the  way  of  better- 
ments which  are  of  a  permanent  nature  and 
which  add  to  the  value  of  the  property  as 
real  property.  This  would  include  build- 
ings and  structures  of  every  kind,  and  also 
such  machinery  as  was  placed  thereon  of  a 
permanent  nature  and  which  tended  to  in- 
crease the  value  of  the  property  for  the  pur- 
poses for  which  it  was  used ;  in  this  instance 
those  things  qt  a  permanent  nature  which 
tended  to  Increase  the  value  of  the  property 
as  a  mine.  Much  can  pass  thereunder  which, 
strictly  speaking,  cannot  be  denominated  fix- 
tures, and  which  in  the  absence  of  such  a 
condition  might  be  taken  away. 

Turning  to  the  evidence,  we  find  noth- 
ing which  the  court  awarded  the  owners 
which  cannot  be  said  to  be  an  improvement 
of  the  property.  It  must  be  borne  in  mind 
that  this  is  a  mining  property,  having  no 
value  over  and  above  the  surrounding  prop- 
erty unless  the  ores  it  contains  can  be  ex- 
tracted from  It  To  extract  these  ores  profit- 
ably and  successfully,  machinery  of  the  sort 
here  in  question  is  an  essential.  It  is  all 
attached  to  the  realty ;  is  fixed  in  place,  and 
permanent  In  the  sense  that  it  can  remain 
so  attached  and  fixed  until  destroyed  by  the 
elements  or  worn  out  by  use.  Plainly,  we 
think,  these  articles  are  improvements  of  a 
permanent  nature,  which  enhance  the  value 
of  the  realty  for  the  uses  for  which  it  is  in- 
tended. 


The  authorities  clearly  distinguish  between 
the  word  "improvements"  and  the  word  "fix- 
tures," holding  that  under  the  former  term 
much  will  pass  which  would  be  excluded  un- 
der the  latter.  In  French  v.  New  York,  16 
How.  Prac  (N.  Y.)  220,  it  is  said: 

The  term  "improvements"  "is  a  more  com- 
prehensive word  than  'fixtures'  and  necessarily 
includes  it,  and  such  additions  as  the  law  might 
not  regard  as  fixtures.  It  would  be  difficult 
to  select  a  more  comprehensive  word  ;  and  when 
the  parties  say  that  all  improvements  which 
may  be  placed  on  the  premises  shall  belong  to' 
the  lessors,  it  is  difficult  to  say  what,  if  any- 
thing, would  be  excluded." 

In  Smith  v.  Detroit  ft  D.  Gold  Min.  Co. 
et  al.,  17  S.  D.  413,  97  N.  W.  17,  the  owner  of 
a  mining  claim  contracted  to  sell  the  same 
to  a  purchaser  under  an  option  agreement 
which,  among  other  things,  provided  that  in 
the  case  the  purchaser  should  fall  to  carry 
out  the  terms  of  the  agreement  the  im- 
provements placed  thereon  by  the  purchaser 
should  become  the  property  of  the  seller. 
The  purchaser  defaulted  In  the  terms  of  the 
contract  and  removed  from  the  premises  cer- 
tain machinery  and  tools  which  it  had  placed 
thereon  described  in  the  complaint  in  the 
following  language: 

"Two  boilers;  •  *  *  one  hoisting  engine; 
*  *  •  one  air  compressor ;  •  *  *  two  air 
drills;  *  *  •  piping  and  fittings  for  said 
drills;  *  *  •  one  electric  light  plant,  fit- 
tings and  machinery;  *  *  *  one  station 
pump  and  fittings;  *  *  *  one  sinking  pump 
and  fittings;  *  *  •  one  air  drum;  *  *  • 
one  hoisting  cage;  *  •  *  thirteen  hundred 
feet  of  iron  track;  *  *  *  miscellaneous  lot 
of  drills,  tools,  and  other  personal  property 
belonging  to  the  Ground  Hog  claim,  and  used  at 
the  hoist  thereon." 

The  owner's  action  was  to  recover  the 
property  removed.  Holding  that  he  was 
entitled  to  recover,  the  court  said: 

"There  is  no  merit  in  the  contention  that 
the  shaft  and  drifts  are  the  improvements  which 
it  was  stipulated  should  be  retained  by  re- 
spondent as  rent  for  the  occupation  of  the  prop- 
erty during  the  time  appellants  might  continue 
in  possession,  and  as  damages  arising  from  a 
breach  of  the  contract  to  purchase.  At  the 
termination  of  appellants'  estate  by  their  failure 
to  perform  the  conditions  of  the  option,  such 
holes  in  the  ground  would  of  necessity  revert 
with  the  land  to  respondent,  and  it  was  never 
the  intention  to  regard  anything  of  that  char- 
acter as  aa  improvement.  The  parties  had  ref- 
erence to  removable  betterments,  which,  in  the 
absence  of  an  agreement  to  the  contrary,  might 
be  taken  away.  At  page  66  of  16  Am.  & 
Eng.  Encyc.  of  Law,  the  author  appends  the 
following  note  to  his  definition  of  the  term 
'improvements':  'It  would  be  difficult  to  se- 
lect a  more  comprehensive  word,  and,  where 
the  parties  say  that  all  improvements  which 
may  be  placed  on  the  premises  shall  belong 
to  the  lessor,  it  is  difficult  to  ssy  what,  if 
anything,  would  be  excluded.' " 
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In  Parker  v.  Wulsteln,  48  N.  J.  Eg.  94,  21 
AtL  623,  a  lessee  of  a  building  covenanted 
that  "all  improvements  of  the  building  shall 
belong  to  the  landlord  at  the  expiration  of 
the  term."  In  a  controversy  as  to  the  things 
Included  In  the  word  "improvements"  there 
was  involved  shelves,  a  furnace  and  flues,  iron 
hooks  for  holding  awnings  with  iron  frames, 
and  awning  material  attached  to  the  hooks, 
all  of  which  could  be  removed  without  special 
injury  to  the  building.  Holding  that  these 
articles  were  embraced  in  the  term  improve- 
ments, the  court  said: 

"Wulstein  insisted  that  none  of  the  articles 
mentioned  can  properly  be  regarded  as  an  im- 
provement to  the  building.  I  think  a  little  re- 
flection will  satisfy  every  candid  inquirer  that 
the  complainant  is  entitled  to  what  he  prays 
for  in  this  respect.  The  word  'improvement' 
may  be  said  to  comprehend  everything  that 
tends  to  add  to  the  value  or  convenience  of  a 
building  or  a  place  of  business,  whether  it  be 
a  store,  manufacturing  establishment,  ware- 
house, or  farming  premises.  It  certainly  in- 
cludes'repairs  of  every  description.  It  neces- 
sarily includes  much  more  than  the  term 
'fixtures.'  Indeed,  so  far  u  I  am  able  to  un- 
derstand, it  is  difficult  to  conceive  any  addi- 
tions made  to  a  building  by  a  tenant  for  his 
own  convenience  in  the  conduct  of  the  business 
which  may  not  properly  be  included  in  the  term 
'improvements.'  '* 

See,  further,  Peaceable  Creek  Coal  Co.  v. 
Jackson,  26  OkL  1,  108  Pac.  409,  Ann.  Cas. 
1912B,  1;  In  re  Howard  Eaundry  Co,  203 
Fed.  445,  121  C.  C.  A.  665;  Ames  v.  Trenton 
Brewing  Co.,  56  N.  J.  Eq.  309,  38  AtL  858. 

[3,4]  The  receiver  calls  attention  to  the 
somewhat  peculiar  phraseology  of  the  con- 
tract, and  contends  that  It  is  only  the  In- 
stallment payments  which  are  deemed  liqui- 
dated damages  in  case  of  a  forfeiture  of  the 
contract,  and  that  the  clause  following  re- 
lating to  the  improvements  must  be  con- 
sidered as  a  penalty  to  be  awarded  to  the 
owners  only  In  so  far  as  they  may  show  that 
they  have  suffered  actual  damages  from  the 
breach  of  the  contract.  But  we  cannot  think 
this  construction  of  the  contract  tenable 
It  may  be  seriously  questioned,  we  think, 
whether  the  rules  applicable  to  forfeiture 
and  penalties  are  applicable  to  provisions  of 
a  contract  of  this  nature;  but.  If  they  are, 
there  is  nothing  In  this  record  requiring  their 
application.  The  purchaser  had  the  right 
to  extract  ores  from  the  mine  and  apply  the 
proceeds  therefrom  to  its  own  use;  hence 
the  clause  is  not  unreasonable  viewed  as  a 
consideration  for  this  privilege.  Moreover, 
the  parties  were  sui  juris,  the  agreement  is 
one  within  their  power  to  make,  there  Is  no 
showing  of  fraud  or  overreaching,  or  any- 
thing that  indicates  that  it  Is  In  any  way 
inequitable.  In  such  a  case,  the  courts  have 
no  duty  but  to  enforce  It 

What  we  have  said  concerning  the  appeal 
of  the  receiver  meets  in  the  main  the  ques- 
tion suggested  by  the  appeal  of  the  owners. 


They  claim  that  the  Court  should  have 
awarded  them,  in  addition  to  the  articles  ac- 
tually awarded,  the  tools  and  implements 
which  we  have  described  as  useful  in  the  op- 
eration of  the  mine,  but  in  no  manner  im- 
provements of  the  realty.  We  think  the  court 
rightly  adjudged  that  these  did  not  pass  to 
the  owners.  While  some  of  the  cases  cited 
use  language  broad  enough  to  include  them, 
the  precise  question  was  not  there  presented. 
The  language  was  used  with  reference  to 
things  which  were  properly  improvements  of 
the  realty.  The  correct  rule,  as  we  view 
it,  Is  stated  by  the  New  Jersey  court  In 
Ames  v.  Trenton,  supra,  where  this  language 
is  used: 

"The  improvements,  to  be  within  the  provi- 
sion, must,  when  made,  savor  of  the  realty. 
The  association  of  the  words  in  the  clause  of  the 
covenant  shows  this  to  be  the  true  meaning.  It 
was  'alterations,  repairs  or  improvements  made 
upon  the  premises'  which  should  be  left.  That 
is,  if  the  premises  should  be  altered,  as  by 
opening  the  wall  and  placing  a  window,  the 
window  should  remain.  If  they  should  be  re- 
paired, as  by  hanging  a  new  door  in  place  of  a 
broken  one,  the  new  door  should  be  left.  I 
think  the  improvements  must  also  have  been  im- 
provements of  the  demised  premises,  so  that  the 
condition  and  value  of  the  premises  as  realty 
were  improved,  and  that  the  word  did  not  in- 
clude articles  which  were  in  their  nature  chat- 
tels which  had  not  been  subjected  by  the  parties 
to  any  action  which  converted  them  into  realty. 
The  covenant  did  not  refer  to  improvements 
brought  upon  or  placed  in  the  demised  premises. 
It  was  improvements  made  of  the  premises 
themselves  which  were  agreed  to  be  left.  The 
complainant's  counsel  asked  several  witnesses 
whether  the  disputed  articles  were  not  improve- 
ments of  the  premises,  and  whether  if  they  were 
taken  away  the  premises  would  not  bo  less 
valuable,  and  has  advanced  some  argument 
upon  the  theory  indicated  by  these  questions. 
The  true  inquiry  is  not  whether  the  presence 
of  these  things  is  an  improvement  of  the  place, 
in  the  general  sense  of  the  questions  asked. 
The  presence  in  the  saloon  of  the  bars  and  their 
equipment  is  an  improvement  in  the  same  sense 
that  the  room  is  improved  by  the  presence  of 
the  chairs,  tables  and  carpets,  etc,  which  are 
in  the  chattel'mortgage  but  are  not  claimed  un- 
der the  covenant  Such  things  are  improve- 
ments to  the  appearance  of  the  place,  but  none 
of  them  can  properly  be  deemed  to  be  of  that 
fixed  character  which  is  necessary  in  order  to 
make  them  improvements  of  the  real  estate  or 
its  appurtenances.  I  think  it  must  be  held  that 
the  essence  of  the  covenant  is  that  the  improve- 
ments shall  be  of  the  demised  premises.  Wheth- 
er they  were  or  were  not  improvements  in  the 
sense  that  they  were  betterings  of  the  realty 
must  depend  upon  their  essential  nature  and 
the  action  and  intention  of  the  lessee  in  relat- 
ing them  to  the  demised  premises ;  the  opinions 
of  the  witnesses  as  to  the  result  are  of.  little 
weight  in  the  matter." 

The  judgment  will  stand  affirmed. 

CHADWICK,  0.  J.,  and  MOUNT,  PAR- 
KER, and  HOLCOMB,  JJ.,  concur. 
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THROOP  et  at  v.  WEAVER.  (L.  A.  4887.) 
(Supreme  Court  of  California.    May  7,  1910.) 

1.  Judgment  «S=248  —  Vabiance  from 
Pleading— Action  on  Note. 

Where  a  cross-complaint  does  not  mention 
by  name  the  payee  or  payees  described  in  the 
note,  which  plaintiffs  are  seeking  to  cancel,  and 
which  defendant  is  cross-complaining  to  re- 
cover on;  there  is  no  variance  between  such 
cross-complaint  and  the  judgment,  which  de- 
scribes payees  of  the  note  as  "defendant  W. 
C.  W.  and  M.  B.  W.,"  whereas  there  is  only 
one  defendant. 

2.  Appeal  and  Ebbob  <&=»9S4(2)— Pbesttmp- 
tion— Finding  of  Coubt  Below— Identi- 
ty of  Note. 

The  appellate  court  must  assume,  in  favor 
of  the  regularity  of  the  judgment,  that  the 
note  therein  described  is  the  one  in  regard  to 
which  the  parties  litigated. 

3.  Appeal  and  Ebbob  <g=>194(4>— Resrbva- 
tion  of  Grounds  of  Review— Waives  of 
Objection. 

Where  plaintiffs  joined  issue  on  the  cross- 
complaint,  and  went  to  trial  without  demurrer 
or  objection,  they  cannot  raise  the  point  that 
the  cross-complaint  does  not  state  a  cause  of 
action,  in  that  the  cause  of  action  pleaded  is 
not  a  proper  matter  for  a  cross-complaint. 

4.  Appeal  and  Ebbob  «=>1154— Judgment 
Against  One  Not  a  Pabtt— Modification. 

Where  a  plaintiff  was  not  made  a  party  to 
the  cross-complaint,  but  judgment  thereon  was 
entered  against  her,  trial  court  will  be  directed 
to  modify  the  judgment  by  eliminating  her 
from  its  effect 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCormick,  Judge. 

Action  by  Mary  E.  Throop  and  others 
against  W.  0.  Weaver.  From  Judgment  for 
defendant  on  his  cross-complaint,  plaintiffs 
appeal.  Amended  and  affirmed. 

Fleming,  Graham  &  Graham,  John  L.  Flem- 
ing, and  W.  S.  Knott,  all  of  Los  Angeles,  for 
appellants. 

Sheldon  Borden  and  George  H.  Moore,  both 
of  Los  Angeles,  for  respondent. 

MELVIN,  J.  Appeal  by  plaintiffs  from  the 
judgment 

Plaintiffs  sued  in  equity  to  cancel  a  certain 
note  which  they  alleged  in  their  complaint 
they  executed  and  delivered  to  the  defendant 
on  or  about  the  21st  day  of  April,  1915.  They 
averred  that  the  principal  amount  was  $1,060, 
bearing  interest  at  7  per  cent,  per  annum, 
and  becoming  due  on  or  before  July  1,  1916. 
They  alleged  that  the  note  was  in  negotiable 
form  and,  upon  information  and  belief,  aver- 
red that  at  the  time  of  beginning  of  the  ac- 
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tion  it  was  still  in  the  possession  and  under 
the  control  of  defendant.  They  also  averred 
that  said  note  and  Interest  had  been  paid  In 
full  by  plaintiffs ;  that  defendant  refused  to 
surrender  possession  thereof;  and  they  pray- 
ed for  judgment  that  the  note  be  canceled 
and  surrendered  to  them. 

Defendant  answered,  admitting  the  execu- 
tion and  delivery  of  the  note,  but  denying 
that  any  part  of  it  had  been  paid.  Defendant 
also  set  up  by  way  of  cross-complaint  a  claim 
against  the  plaintiffs  for  a  certain  merchan- 
dise alleged  to  have  been  converted  by  them, 
and  prayed  judgment  against  the  plaintiffs 
for  $600.  Plaintiffs  did  not  demur  to  the 
cross-complaint  but  answered,  putting  in  is- 
sue the  allegations  thereof,  and  the  cause 
was  thereupon  tried. 

The  court  found  that  the  promissory  note 
described  in  paragraph  1  of  the  complaint, 
and  not  denied  by  the  defendant  had  not 
been  paid  in  full  or  otherwise  by  the  plaintiffs 
or  any  other  person,  and  that  no  part  of  the 
interest  had  been  paid.  Upon  the  cross-com- 
plaint judgment  was  given  in  favor  of  the 
cross-complainant  for  the  sum  of  $64,  with 
interest  thereon  at  the  legal  rate,  and  the 
equitable  relief  demanded  in  plaintiffs'  bill 
was  denied.  v 

[1,2]  In  the  judgment  the  description  of 
the  note  agrees  in  every  particular  with  that 
given  in  the  complaint  except  that  the  pay- 
ees are  described  as  defendant  W.  C.  Weaver 
and  Mary  B.  Weaver.  Upon  this  supposed 
variance  appellants  argue  that  the  promisso- 
ry note  described  in  the  judgment  is  not  the 
one  referred  to  in  any  of  the  pleadings  or  in 
the  findings  of  the  court.  This  is  an  unwor- 
thy and  frivolous  contention.  In  the  first 
place  the  complaint  does  not  mention  by  . 
name  the  payee  or  payees  described  in  the 
note.  Therefore,  there  is  no  necessary  vari- 
ance between  the  pleading  and  the  Judgment. 
Secondly,  none  of  the  testimony  appears  in 
the  transcript,  and  it  Is  elementary  that  this 
court  must  assume  in  favor  of  the  regularity 
of  the  Judgment  that  the  note  therein  describ- 
ed is  the  one  in  regard  to  which  the  parties 
Utigated. 

[3]  Appellants  also  make  the  point  that  the 
cross-complaint  does  not  state  a  cause  of  ac- 
tion; their  criticism  really  being  that  the 
cause  of  action  pleaded  is  not  a  proper  mat- 
ter for  cross-complaint  Conceding  this  to  be 
true,  they  cannot  here  raise  the  point  as  they 
Joined  issue  upon  said  cross-complaint  and 
went  to  trial  without  demurrer  or  objection. 

[4]  Appellants  also  assert  that  the  findings 
are  outside  of  the  issues  in  this  respect,  that 
while  Mary  E.  Throop  was  not  made  a  party 
to  the  cross-complaint,  judgment  thereon  was 
entered  against  her.  This  contention  is  cor- 
rect, but  the  objection  to  the  Judgment  may 
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be  obviated  by  adding  tbe  words  "except 
Mary  E.  Throop"  after  the  word  "plaintiffs,'' 
In  the  fourth  line  from  the  end  of  the  said 
Judgment,  and  by  Inserting  tbe  words  "against 
plaintiffs"  after  the  word  "taxed,"  In  the  sec- 
ond line  from  the  end  of  said  judgment.  The 
trial  court  Is  therefore  directed  to  amend  the 
judgment  so  that  the  closing  paragraph  will 
be  as  follows: 

"It  Is  further  ordered,  adjudged,  and  decreed 
that  the  said  plaintiffs,  take  nothing  from  the  de- 
fendant, W.  C.  Weaver,  and  that  the  defendant, 
W.  C.  Weaver,  have  and  recover  of  and  from 
said  plaintiffs,  except  Mary  E.  Throop,  the  sum 
of  $68.73,  together  with  said  defendant's  costs 
of  suit  herein  incurred  and  expended,  hereby 
taxed  against  plaintiffs  at  the  sum  of  $44." 

As  so  amended,  the  judgment  Is  affirmed, 
with  the  costs  of  this  appeal  taxed  against 
the  plaintiffs  Charles  B.  Throop  and  Richard 
A.  Throop. 

We  concur:    WILBUR,  J.;  LENNON,  J. 


(180  Cal.  309) 

BAKER  v.  SMITH-BOOTH-USHER  CO. 
(L.  A.  4926.) 

(Supreme  Court  of  California.   May  6,  1919.) 

1.  Sales  <8=>441(3)— Breach  of  Warranty- 
Evidence. 

In  action  by  purchaser  of  pump  for  breach 
of  warranty,  held,  under  the  evidence,  that  the 
pump  failed  because  the  well  in  which  it  was 
installed  supplied  large  quantities  of  substances 
other  than  water,  so  that  defendant  seller  was 
not  liable  for  damages. 

2.  Appeal  and  Error  cj=>761— Specification 
or  Error — Sufficiency. 

In  the  absence  of  a  more  specific  argument, 
in  the  brief  than  that  the  rulings  of  the  court 
assigned  as  error  at  law,  commencing  with  folio 
930,  are  clearly  erroneous,  but,  as  exceptions 
are  numerous  and  testimony  of  witnesses  must 
necessarily  be  read,  further  discussion  will  be 
refrained  from,  the  court  on  appeal  will  not  pass 
upon  appellant's  contention. 

8.  Appeal  and  Error  «3=»1032(1)— Prejudi- 
cial Error— Who  Must  Show. 
The  burden  is  upon  appellant  to  show  prej- 
udicial error. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R,  Works,  Judge. 

Action  by  Emma  O.  Baker  against  the 
Smith-Booth-Usher  Company.  Judgment  for 
defendants  on  their  cross-complaint,  and 
plaintiff,  who  was  denied  all  relief,  appeals. 
Affirmed. 

E.  B.  Coll,  of  Los  Angeles,  for  appellant 
Hiatt  &  Selby  and  Edward  M.  Selby,  all 
of  Los  Angeles,  for  respondent 


WILBUR,  J.  Plaintiff  purchased  a  pump 
from  the  defendant  for  $2,865,  and  paid  $600 
on  account  of  the  purchase  price.  The  pump 
was  installed  by  the  defendant  In  a  well  dug 
by  the  plaintiff.  Plaintiff  claims  that  the 
pump  failed  to  comply  with  both  express  and 
implied  warranties,  and  brought  this  suit  to 
recover  from  the  defendant  the  amount  of 
$500  theretofore  paid  by  her  on  account  of 
the  purchase  price  and  $700  expended  by  her 
in  connection  with  the  installation  of  the 
pump.  The  defendant,  after  denying  the 
breach  of  warranty  and  by  way  of  cross-com- 
plaint, sought  to  recover  the  balance  of  the 
purchase  price  of  the  pump.  Judgment  was 
rendered  for  the  defendant  for  the  balance 
of  the  purchase  price  and  certain  additional 
suras  expended  by  the  defendant  In  connec- 
tion with  the  erection  of  the  pump,  and  plain- 
tiff was  denied  all  relief.  Plaintiff  appeals 
from  tbe  judgment 

[1]  The  main  question  in  the  case  is  wheth- 
er the  pump  failed  because  of  imperfections 
in  the  well  and  In  the  water  supply  or  in  the 
pump.  It  was  expressly  agreed  in  the  writ- 
ten contract  for  the  purchase  and  Installa- 
tion of  the  pump: 

That  the  respondent  should  not  "be  held  lia- 
ble for  damage  or  any  trouble  caused  by  reason 
of  well  not  being  straight,  caving  in,  giving  up 
sand,  gravel,  chips,  or  any  substance  other  than 
clear  water,  or  should  the  purchaser  fail  to 
develop  from  the  well  or  wells  the  quantity  of 
water  required  by  the  above-specified  plant  with- 
in suction  distance  from  the  location  of  the 
pump." 

The  trial  court  found  as  a  fact: 

That  the  well  furnished  by  the  plaintiff  "did 
not  give  or  furnish  any  supply  of  clear  water 
whatever;  that  said  well  furnished  by  plaintiff 
did  supply  and  give  up  large  and  excessive 
quantities  of  sand,  gravel,  clay,  and  substances 
other  than  clear  water ;  that  all  damage  to  said 
machinery  and  trouble  with  or  in  the  operation 
of  said  machinery  was  due  to  the  large  and  ex- 
tensive quantities  of  sand,  gravel,  clay,  and 
substances  other  than  clear  water  furnished  and 
given  up  by  said  well;  *  *  •  that  said  de- 
fendant did  replace  all  parts  of  said  machinery 
claimed  by  said  plaintiff  to  be  defective  and 
which  were  returned  to  defendant;  that  it  is 
not  true  that  any  trouble  in  the  operation  of 
said  plant  was  due  to  any  fault  in  said  machin- 
ery." 

Appellant  apparently  contends  that  there 
was  no  substantial  evidence  to  support  this 
finding.  There  was  a  great  deal  of  testimony 
as  to  the  amount  of  sand  in  the  water,  and 
one  of  the  respondent's  witnesses  testified 
that  while  the  load  which  the  pump  was  de- 
signed to  carry  was  8,924  pounds,  the  actual 
load  imposed  upon  it  because  of  the  presence 
of  sand  In  large  quantities  In  the  water  was 
24,669  pounds.  There  was  ample  evidence  to 
support  this  finding.  There  was  also  a  flnd- 
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tag  that  part  of  the  trouble  resulted  from  the 
fact  that  the  well  furnished  by  the  plaintiff 
was  not  straight  This  Is  supported  by  evi- 
dence that  the  couplings  of  the  pump  rod 
were  worn  almost  through  on  one  side  and 
that  a  light  lowered  into  the  well  disappeared 
after  passing  a  point  about  70  feet  from  the 
surface.  It  la  claimed,  however,  that  by  rea- 
son of  the  fact  that  the  respondent  tested  the 
well  for  straightness  by  lowering  the  three 
Joints  of  pipe  into  said  well  before  the  ma- 
chinery and  pump  was  installed  respondent 
waived  the  requirement  that  the  well  should 
be  straight.  Even  if  this  be  true,  in  view  of 
the  evidence  and  the  finding  of  the  court  upon 
the  issue  concerning  sand  in  the  well  and  the 
finding  that  the  difficulty  with  the  pump 
arose  from  such  facts,  such  waiver  would  be 
without  avail  to  the  appellant 
[2]  Appellant  stated  In  her  brief: 

"We  feel  that  the  several  rulings  of  the  court 
assigned  as  errors  at  law  complained  of,  com- 
mencing with  folio  930,  are  clearly  erroneous, 
in  view  of  the  testimony  offered  in  connection 
therewith.  But,  as  these  objections  are  numer- 
ous and  cannot  well  be  specifically  pointed  out 
without  repeating  at  too  great  length  the  tes- 
timony of  the  several  witnesses,  which,  as  we 
have  said  before,  must  necessarily  be  carefully 
read,  we  have  refrained  from  further  discussion, 
bat  insist  upon  the  consideration  of  same.  Par- 
ticular attention  Is  directed  to  errors  of  the 
court  in  sustaining  objection*  to  questions  asked 
of  plaintiff's  witness  W.  H.  Robinson,  who  quali- 
fied as  an  expert" 

[3]  These  specifications'  relate  to  rulings  of 
the  court  upon  the  introduction  of  testimony. 
In  the  absence  of  more  specific  argument  In 
the  brief,  we  are  not  called  upon  to  pass  up- 
on the  appellant's  contention.  The  burden 
is  upon  appellant  to  show  prejudicial  error. 
Kyle  v.  Craig,  125  Cal.  107,  57  Pac.  791;  Gav- 
in v.  Gavin,  92  Cal.  292,  28  Pac.  567 ;  Thom- 
as v.  Hacker,  178  Pac.  855. 

The  Judgment  is  affirmed. 

We  concur:   MELVIN,  J.;  LENNON,  J. 


(180  Cal.  807) 

In  re  YOUNGBLOOD  et  aL 

Appeal  of  LOMONACO. 

(L.  A.  5578.) 

(Supreme  Court  of  California.    May  6,  1919.) 

Costs  <©=>2G0(4)— Appointment  of  Gpabdian 
fob  Minoks— Frivolous  Appeal. 
Where  a  father,  divorced  from  his  deceased 
wife  on  the  ground  of  extreme  cruelty  toward 
her  and  his  children,  was  denied  guardianship 
of  such  children  after  his  wife's  decease  on  the 
ground  of  his  unfitness,  the  brother  of  the 
children's   deceased   mother  being  appointed 


guardian,  and  after  appointment  of  the  uncle 
the  father  assaulted  him  with, a  knife  in  court, 
such  father's  appeal  from  order  appointing 
uncle  and  denying  letters  of  guardianship  to 
himself  is  frivolous,  and  the  uncle  will  have 
judgment  therefor.  » 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Hauser,  Judge. 

In  the  matter  of  the  estate  and  guardian- 
ship of  Joseph  Youngblood,  Eileen  Lomouaco, 
and  Francis  Lomonaco,  minors.  From  an 
order  appointing  J.  A.  Suraco,  a  brother  of 
the  deceased  mother  of  the  children,  their 
guardian,  and  denying  a  petition  by  Frank 
Lomonaco,  father  of  Eileen  and  Francis,  for 
letters  of  guardianship,  he  appeals.  Af- 
firmed. 

Fred  W.  Morrison  and  W.  W.  Butler,  both 
of  Los  Angeles,  for  appellant. 

Jngall  W.  Bull  and  Harold  Larson,  both  of 
Los  Angeles,  for  respondent 

WILBUR,  J.  This  Is  an  appeal  by  Frank 
Lomonaco,  the  father  of  Eileen  Lomonaco 
and  Francis  Lomonaco,  from  an  order  ap- 
pointing J.  A.  Suraco,  a  brother  of  the  de- 
ceased mother  of  said  children,  their  guard- 
ian, and  denying  appellant's  petition  for  let- 
ters of  guardianship.  It  appears  from  the 
evidence  that  Frank  Lomonaco  and  the  moth- 
er of  said  children  were  divorced  by  final  de- 
cree June  20,  1913,  upon  the  ground  of  ex- 
treme cruelty  of  the  appellant  toward  his 
wife  and  toward  his  children.  It  was  there- 
in adjudicated  that  the  appellant  was  not  a 
fit  and  proper  person  to  have  the  custody 
of  his  children.  Their  custody  was  awarded 
to  the  wife,  with  the  privilege  on  the  part  of 
the  appellant  to  visit  his  children  once  a  week 
on  Sunday;  he  being  ordered  to  pay  925  a 
month  for  the  support  of  said  children.  Ap- 
pellant only  visited  his  children  once,  and,  al- 
though able  so  to  do,  failed  and  refused  to 
pay  the  $25  a  month  for  their  support,  pay- 
ing altogether  only  $117  for  their  support 
The  mother  of  the  children  married  Joseph 
Zoungblood,  and  in  March,  1917,  died  leaving 
an  estate  which,  under  the  terms  of  the  will, 
goes  to  Eileen  and  Francis  Lomonaco  and 
Joseph  A.  Youngblood,  a  child  -born  to  her 
by  her  second  husband.  In  said  will  she  ap- 
pointed Joseph  Youngblood,  her  second  hus- 
band, guardian  of  her  children. 

Upon  the  trial  of  the  guardianship  pro- 
ceedings, at  which  time  the  petition  of  the 
father  appellant  herein,  and  also  of  the  step- 
father, Joseph  Youngblood,  were  considered, 
the  court  orally  announced  its  conclusion 
that  the  father  was  not  a  fit  and  proper  per- 
son to  have  the  custody  of  his  children,  and 
announced  that  letters  of  guardianship  would 
Issue  to  the  uncle,  Joseph  Suraco,  who  had 
not  formally  applied  for  such  letters.  The 
court  thereupon  adjourned,  and  immediately 
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upon  the  Judge  leaving  the  courtroom  appel- 
lant made  an  assault  upon  Joseph  Suraco  with 
a  fruit  knife;  one  cut  extending  almost  the 
entire  length  of  the  left  side  of  Suraco's  face, 
another  cut  across*  his  forehead,  and  an- 
other through  the  right  side  of  his  nose.  He 
also  attempted  to  stab  Mrs.  Suraco,  the 
wife  of  Joseph  Suraco,  in  the  back.  The 
court  thereupon  reopened  the  case  and  took 
testimony  showing  the  nature  and  character 
of  this  assault 

We  are  at  a  loss  to  understand  why  the 
appellant  seeks  to  have  this  court  reverse 
the  finding  of  the  trial  court  that  he  is  not 
a  fit  and  proper  custodian  of  his  children, 
when  he  has  himself  so  amply  confirmed  that 
decision  by  his  own  conduct  immediately 
after  the  conclusion  of  the  court  had  been  an- 
nounced. There  is  no  merit  in  the  appeal. 
The  effect  of  this  appeal  has  been  to  cause  the 
guardian  to  become  unnecessarily  liable  for 
attorney's  fees. 

The  judgment  is  affirmed;  respondent  to 
have  Judgment  for  $100  for  frivolous  appeal. 

We  concur:  LENNON,  J.;  MELVIN,  J. 


(180  Cal.  804) 

In  re  S BAY'S  ESTATE. 
MARSH  et  aL  v.  SEAY  et  aL 
(L.  A.  6017.) 
(Supreme  Court  of  California.   May  6,  1919.) 

1.  Wills  «=»865(4)— Construction— Disposi- 
tion or  Residue. 

Under  will  specifying  that  when  all  devisees 
and  legatees  were  fully  paid,  residue  should  be 
divided  among  certain  nephews  and  nieces,  and 
if  there  were  not  enough  assets  to  pay  bequests, 
payment  should  be  pro  rata,,  the  next  clause 
declaring  that  all  nephews  and  nieces  were 
worthy,  and  that  testator  was  mindful  of  all, 
where  there  was  an  excess  of  the  estate  over 
amounts  bequeathed, ,  the  nephews  and  nieces 
mentioned  by  name  did  not  take  the  whole  of 
the  residuary  estate,  which  went  to  heirs  at  law, 
in  view  of  testator's  intention  to  divide  equally. 

2.  Wills  <8=>491  —  Interpretation  —  Ques- 
tion of  Law. 

The  interpretation  of  a  will  is  a  matter  of 
law,  to  be  determined  from  the  language  used 
and  the  facts  and  circumstances  in  proof. 

3.  Wills  «=»384— Pbobate— Appeal— Harm- 
less Error. 

Error  in  admitting  the  rough  draft  of  a  will 
found  in  the  same  envelope  with  that  offered 
for  probate  held  harmless,  the  language  used  in 
the  will  and  the  facts  and  circumstances  in 
proof  being  sufficient  to  make  possible  a  proper 
interpretation  of  the  will  offered. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  C.  Rives,  Judge. 


Petition  to  probate  the  will  ot  A.  J.  Seay 
by  James  A.  Marsh  and  another,  wherein 
Ralph  M.  Seay  and  Ida  Thurman  objected  to 
a  judgment  of  partial  distribution,  and  ap- 
peal. Affirmed. 

Neighbours,  Hoag  &  Burke,  of  Los  Angeles, 
for  appellants. 

W.  I.  Gilbert,  of  Los  Angeles,  for  respond- 
ents. 

WILBUR,  J.  The  controversy  in  this  case 
arises  upon  partial  distribution  and  involves 
a  determination  of  the  meaning  of  the  fol- 
lowing clause  in  the  will,  dated  November 
28,  1902: 

"When  all  the  devisees  and  legatees  are  fully 
paid  what  has  been  bequeathed  to  them  the 
residue  of  my  estate,  if  any,  shall  be  divided  as 
follows:  To  Ida  Dowler  $2,500.00,  to  Nannie 
Marsh,  Jas.  A.  Marsh,  $2,000.00,  five  hundred 
of  which  to  be  used  to  pay  for  dress,  expenses 
and  dues  to  the  Military  Order  of  the  Loyal 
Legion  of  the  U.  S.  Mo.  Commandery.  To 
Maud  Woodruff  if  married  $100,  if  single  $500- 
Minnie  Carhart  $100  (one  hundred  dollars). 
Sue  E.  Sanders  $1,000.00  G.  E.  Marsh,  $500.00 
Ralph  M.  Seay  upon  the  sole  condition  that  be 
has  entirely  quit  drinking  for  at  least  one  year, 
$2,500.00,  otherwise  nothing  except  what  has 
heretofore  been  given.  Earl  Seay  if  married 
$2,000,  if  single  $1,000-W.  J.  Seay  if  he  shall 
be  married  $1,000,  Lulu  V.  Sigler  $2,500.00. 
If  there  are  not  enough  assets  to  pay  the  above 
bequests,  and  yield  funds  to  carry  out  and  pay 
the  trusts  herein  created,  then  they  shall  be 
paid  pro  rata." 

Appellants  claim  that  by  this  clause  of  the 
will  it  was  Intended  to  dispose  of  the  re- 
mainder of  the  estate,  and  that  Inasmuch  as 
the  estate  is  worth  $300,000  more  than  is 
otherwise  disposed  of  by  the  will,  this  excess 
amount  should  be  distributed  among  those 
mentioned  In  the  above  clause  in  proportion 
to  the  respective  amounts  they  were  to  re- 
ceive by  said  clause.  The  testator  declared  in 
the  next  clauses  in  his  will: 

"I  will  make  my  gifts  without  regard  to  the 
disposition  of  my  property  here  made,  which 
shall  not  be  considered  as  advancements.  I  ex- 
pect also  to  make  some  charitable  and  public 
donations  which  will  consume  more  or  less  of 
my  estate.  I  intend  to  do  something  for  poor 
children  in  the  way  of  an  industrial  school  or 
orphans'  home,  and  to  contribute  to  a  public 
library*  But  the  town  and  the  public  must  take 
hold  and  contribute." 

The  opening  clause  of  the  will  contains 
the  following  recital: 

"Having  seventeen  nieces  and  nephews  all 
of  whom  are  worthy— all  of  whom  have  hereto- 
fore received  financial  help  from  me  in  pro- 
portion to  their  needs  the  prodigal  and  unfor- 
tunate receiving  more  than  the  rest,  and  many 
of  them  being  more  or  less  needy.    In  making 
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the  following  disposition  of  my  property  I 
am  yet  mindful  of  what  I  have  done  for  them 
and  they  for  me,  and  of  their  present  and  pro- 
spective needs." 


[1  ]  The  trial  court  held  that  the  remainder 
of  the  estate,  after  paying  all  legacies  specified 
in  the  will,  consisted  of  $300,000,  and  that 
as  to  such  excess  the  will  made  no  disposi- 
tion^and  distributed  said  amount  equally  to 
the  16  surviving  nieces  and  nephews  of  the 
deceased.  Any  other  construction  would 
lead  to  a  vast  disproportion  in  the  amounts 
received  by  the  nieces  and  nephews,  although 
the  deceased  declared  that  "all  of  whom  are 
worthy."  The  construction  contended  for  by 
appellants  would  increase  the  total  legacies 
mentioned  to  the  nieces  and  nephews  in 
the  clause  under  consideration  from  $11,700 
to  $311,700,  while  the  remaining  nieces  and 
nephews  get  amounts  ranging  from  $1,000  to 
$2£0O.  Two  facts  are  patent  from  the  will: 
First,  the  intention  of  the  testator  during 
his  lifetime  to  dispose  of  all  property,  not 
devised  or  bequeathed  in  the  will  by  gift 
and  advancements;  second,  that  the  testator 
regarded  his  nephews  and  nieces  with  equal 
affection,  and  considered  them  equally  en- 
titled to  his  bounty,  but  not  equally  needy. 
There  is  no  indication  that  these  nieces  and 
nephews  in  the  clause  under  consideration 
were  to  be  specially  favored.  On  the  con- 
trary the  amounts  bequeathed  them  were 
to  be  abated  pro  rata  if  the  estate  was  in- 
sufficient to  pay  the  same  in  full,  while  the 
other  legacies  were  to  be  paid  in  full.  It  is 
plain  that  the  testator  failed  to  make  any 
provision  for  the  contingency  of  there  being 
an  excess  over  the  amounts  therein  be- 
queathed, and  that  such  excess  must  be  dis- 
tributed to  the  heirs  at  law. 

[2,  3]  It  is  claimed  that  the  trial  court  er- 
red in  admitting  in  evidence  a  so-called  rough 
draft  of  a  will  which  was  found  in  the  same 
envelope  with  the  will  that  was  offered  for 
probate  and  some  oral  evidence  in  connec- 
tion therewith.  This  will  was  received  over 
the  objections  of  appellants,  but  with  the 
understanding  that  the  court  would  recon- 
sider its  admissibility  on  a  motion  to  strike 
out,  the  court  expressing  a  doubt  as  to  its 
admissibility.  Subsequently  all  the  oral  evi- 
dence was  stricken  out.  It  does  not  appear 
from  the  briefs  whether  or  not  a  motion 
was  made  to  strike  out  this  draft  of  a  will. 
However  that  may  be,  the  interpretation  of 
the  will  is  a  matter  of  law,  to  be  determined 
from  the  language  used  in  the  will,  and  the 
facts  and  circumstances  in  proof  in  the  case, 
and  upon  the  record  we  can  determine  the 
proper  interpretation  without  reference  to 
such  rough  draft  of  a  will.  Hence  the  error 
in  admitting  the  rough  draft  was  harmless. 

The  judgment  is  affirmed. 

We  concur:  MEJLVIN,  J. ;  LENNON.  J. 
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(L.  A.  4903.) 


(Supreme  Court  of  California.    May  7,  1919.) 

1.  Nuisance  <®=>  80— Obstruction  in  Fbont 
of  Pbopebty  —  Injunction — Licensing  by 
City. 

The  owner  of  premises  leased  to  a  restau- 
rant keeper  was  entitled  to  injunctive  relief 
against  defendant,  who,  at  night,  under  license 
from  the  city,  maintained  a  portable  lunch  wag- 
on directly  in  front  of  the  owner's  premises 
so  as  to  obstruct  and  interfere  with  ingress  and 
egress;  such  wagon  despite  the  license  by  the 
city  constituted  a  public  nuisance  which  might 
be  enjoined. 

2.  Nuisance  «=>73  —  Enjoining  —  Laches— 
Continuing  Character  or  Nuisance. 

Where  the  proprietor  of  a  portable  lunch 
wagon  under  license  from  the  city  obstructed 
at  night  the  street  in  front  of  leased  restaurant 
premises  for  more  than  four  years,  thus  com- 
mitting a  public  nuisance,  the  owner  of  the 
premises  was  not  barred  from  injunctive  relief 
either  by  tBe  statute  of  limitations  or  by  lach- 
es; the  nuisance  having  been  continuing  and 
committed  daily,  and  no  right  arising  from  pre- 
scription. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Frank  R.  Strong  against  J.  Sul- 
livan. Prom  judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

Fredericks  &  Hanna,  of  Los  Angeles,  for 
appellant 

Francis  P.  Harrington,  of  Los  Angeles,  for 
respondent 

MELVIN,  J.  Plaintiff  appeals  from  a 
Judgment  whereby  he  was  denied  injunctive 
relief  against  defendant  who  each  night  be- 
tween the  hours  of  6  p.  m.  and  2  a.  m.  (ap- 
proximately) maintains  and  transacts  a  res- 
taurant business  upon  a  public  street  of  the 
city  of  Los  Angeles,  in  the  vicinity  of  plain- 
tiff's building. 

The  findings  clearly  disclose  the  facts, 
while  the  findings,  conclusions  of  law,  and 
judgment  set  forth  the  theory  upon  which 
the  learned  chancellor  acted.  Plaintiff  has 
owned  for  many  years  the  property  at  the 
southwest  corner  of  Seventh  street  and  Cen- 
tral avenue,  two  public  streets  of  the  city  of 
Los  Angelea  Upon  this  property  is  a  two- 
story  building  occupied  by  tenants,  the  upper 
floors  being  devoted  to  hotel  purposes  and 
the  lower  to  business  pursuits  of  various 
kinds.  One  of  the  tenants  on  the  ground 
floor,  occupying  a  room  facing  on  Seventh 
street,  conducts  a  restaurant 

Among  the  findings  are  the  following: 

"That  for  a  period  of  more  than  4  years  last 
past,  defendant,  J.  Sullivan,  and  his  predeces- 
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sor,  have  on  every  evening,  at  about  the  boar 
of  6  o'clock  p.  m.f  brought  a  portable  lunch 
wagon  and  lunch  counter  to,  that  .portion  of 
Seventh  street  directly  in  front  of  the  prem- 
ises of  the  plaintiff,  and  a  few  feet  east  of 
that  portion  of  the  building  occupied  by  a  res- 
taurant and  cafe ;  that  said  defendant  has  kept 
and  maintained  said  portable  lunch  wagon  and 
lunch  counter  at  said  point  until  about  the 
hour  of  2  o'clock  a.  m.  the  next  morning; 
*  *  *  that  it  is  true  that  said  lunch  counter 
and  lunch  wagon  obstructs  the  free  use  of  the 
public  street  in  front  of  the  plaintiff's  prem- 
ises ;  that  it  is  true  that  it  interferes  with  the 
right  of  ingress  and  egress  of  plaintiff  and  of 
his  tenants  to  and  from  his  premises;  that  it 
is  true  that  said  lunch  wagon  and  lunch  counter 
occupies  a  portion  of  the  public  street,  and  it  oc- 
cupies the  same  under  a  license  from  the  city 
of  Los  Angeles  held  by  defendant  J.  Sullivan ; 
that  it  is  true  that  it  does  not  pay  any  rent  for 
the  space  so  occupied ;  that  it  is  true  that  said 
lunch  wagon  and  lunch  counter  does  enter  into 
direct  competition  with  a  tenant  of  the  plaintiff 
engaged  in  the  restaurant  business,  who  is  com- 
pelled to  pay  rent  to  the  plaintiff." 

At  the  trial  the  defendant  introduced  In 
evidence  a  certain  license  of  the  city  of  Los 
Angeles  granting  him  permission  to  transact 
"the  business  of  Lunch  Wagon"  in  conform- 
ity with  the  provisions  of  ordinance  No. 
20000  (New  Series).  He  also  presented  a  per- 
mit Issued  by  the  health  commissioner  of  the 
city  to  conduct  a  lunch  wagon  at  No.  1244 
East  Seventh  street.  This  purports  to  be  un- 
der the  provisions  of  "Ordinance  No.  25035 
(New  Series)" ;  but,  as  the  terms  of  that  by- 
law are  not  set  forth  In  the  record,  we  shall 
assume  that  the  permit  merely  indicates  that 
the  place  described  and  the  manner  of  con- 
ducting the  business  are  not  dangerous  to 
public  health. 

Ordinance  No.  20000  (New  Series)  Is  a  li- 
cense ordinance  of  the  usual  type  providing 
for  licensing,  regulating,  and  carrying  on  cer- 
tain professions,  trades,  callings,  and  occu- 
pations. Section  76  of  said  ordinance  fixes 
the  amount  of  license  which  must  be  paid  by 
those  engaged  In  the  business  of  selling  cer- 
tain enumerated  articles  "or  edibles  of  any 
description  from  wagons,  hand  carts,  stands, 
trays  or  baskets,  upon  the  public  streets." 

[1]  Obviously,  the  court  refused  relief  to 
plaintiff  under  the  belief  that  a  license  un- 
der the  ordinance  above  cited  was  a  permis- 
sion from  the  city  to  defendant  to  establish 
a  nightly  "stand"  or  place  of  business  In  any 
public  street  .without  regard  to  the  surround- 
ing conditions.  This  view  was  erroneous, 
and  we  are  of  the  opinion  that  the  ordinance 
and  the  license  Introduced  In  evidence  failed 
to  sustain  the  finding  that  the  business  was 
conducted  at  that  place  under  license  and  the 
conclusion  that  plaintiff  was  therefore  not 
entitled  to  the  relief  for  which  he  prayed. 
The  finding  that  defendant's  wagon  obstruct- 
ed the  ingress  and  egress  of  plaintiff  and  his 
tenants  to  and  from  his  property  and  inter- 


nal. 

fered  with  the  free  use  of  the  public  street  in 
front  of  his  building  was  equivalent  to  a 
holding  that  defendant  was  maintaining  a 
public  nuisance  which  was  especially  injuri- 
ous to  plaintiff  and  which,  therefore,  might 
be  enjoined  at  his  suit,  because  any  Injury  to> 
the  use  of  the  street  which  Impairs  plain- 
tiffs private  easements  in  the  street  in  front 
of  and  adjacent  to  his  lot  amounts  to  an  in- 
jury giving  plaintiff,  as  an  abutting  owner, 
the  right  to  maintain  an  action  for  damages 
or  for  an  Injunction.  The  rights  of  such  an 
owner  ,  and  his  remedies  are  learnedly  dis- 
cussed by  Mr.  Justice  Shaw  in  the  opinion  In 
Williams  v.  Los  Angeles  Ry.  Co  150  Cal. 
592,  89  Pac.  330.  It  Is  true  that  Ta  the  case 
cited  it  was  held  that  the  refusal  to  grant 
an  Injunction  pendente  lite  must  be  upheld, 
because  the  court  was  charged  with  discre- 
tion to  determine  preliminarily  whether  or 
not  the  detriment  to  plaintiff  came  within 
the  rule  de  minimis.  In  the  case  at  bar,  how- 
ever, there  was  no  holding  of  negligible  dam- 
age, but  the  court's  action  was  based  en- 
tirely upon  the  supposed  efficacy  of  the  li- 
cense from  the  city.  Therefore  the  Williams 
Case  is  authority  which  sustains  plaintiff's 
theory.  Essentially  the  same  doctrine  is  de- 
clared In  McLean  v.  Llewellyn  Iron  Works, 
2  Cal.  App.  346,  83  Pac.  1082,  1085;  28  Cyc. 
902;  20  Ruling  Case  Law,  460  (Nuisances, 
5  77). 

The  power  of  municipalities  to  grant  privi- 
leges for  the  use  of  streets  is  discussed  in  28 
Cyc.  at  page  870  et  seq.  After  discussing  the 
general  rule,  the  text  contains  illustrations, 
some  of  which  are  stated  on  pages  872,  873, 
as  follows: 

"And  a  municipality  has  no  power  to  grant 
to  an  abutting  owner  the  right  to  so  construct 
this  building  as  to  encroach  on  the  street,  nor  to 
use  the  streets  for  stands  or  booths  for  business 
purposes,  nor  to  use  a  street  for  the  erection 
of  private  scales;  nor  has  the  municipality 
the  power  to  grant  the  right  to  use  a  part  of  a 
street  for  hack  stands,  or  to  authorize  awnings 
obstructing  the  public  use  of  the  way." 

It  is  clear  that  upon  the  principles  an- 
nounced above  the  plaintiff  was  entitled  to 
the  relief  demanded. 

[2]  Nor  does  the  finding  that  the  street  in 
front  of  plaintiff's  property  had  been  used 
every  night  by  defendant  and  his  predecessor 
for  more  than  four  years  amount  either  to  a 
finding  of  laches  or  of  the  operation  of  the 
statute  of  limitations  against  plaintiff.  This 
nuisance  was  not  of  a  permanent  character, 
but  was  a  continuing  one.  It  involved  no 
permanent  structure,  but  was  committed 
daily  by  the  bringing  of  defendant's  ambu- 
latory caf6  In  front  of  plaintiff's  building. 
No  lapse  of  time  can  legalize  a  public  nui- 
sance anjd  a  prescriptive  right  cannot  be 
maintained  against  a  public  nuisance  where 
the  action  is  brought  by  a  citizen  who  has 
suffered  special  Injury  in  consequence  there- 
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149.  No  right  by  prescription  may  be  ac- 
quired to  obstruct  a  sidewalk.  Ex  parte 
Taylor,  87  Cal.  91,  25  Pac  258:  Nor  to  main- 
tain any  other  sort  of  nuisance.  Cloverdale 
v.  Smith,  128  Cal.  230,  60  Pac.  851.  In  29 
Cyc.  p.  1261,  the  rule  with  reference  to  an 
action  for  damages  for  nuisance  is  thus  cor- 
rectly stated: 

"Where  the  nuisance  is  of  a  permanent  char- 
acter, the  period  runs  from  the  time  when  the 
injury  was  done  or  the  structure  complained  of 
erected ;  but,  where  the  nuisance  is  a  continu- 
ing one,  an  action  for  injuries  from  the  continu- 
ance may  be  brought  after  the  lapse  of  more 
than  the  statutory  period  since  the  creation  of 
the  nuisance." 

We  are  convinced  that  plaintiff  was  not 
prevented,  either  by  the  statute  of  limita- 
tions or  by  laches,  under  the  probative  facts 
found,  from  maintaining  his  action. 

The  Judgment  is  reversed. 

We  concur:  WILBUR,  J.;  LENNON,  J. 


(180  Cal.  326) 

KELLNER  v.  TRAVELERS'  INS.  CO., 
HARTFORD,  CONN.   (L.  A.  4953.) 

(Supreme  Court  of  California.    May  7,  1919.) 

1.  Appeal  awd  Ebbob  «8=>1056(1)— Habmless 
Ebbob — Exclusion  or  Evidence. 

In  an  action  on  an  accident  policy,  plaintiff 
claiming  death  was  caused  by  fall  from  tripping 
over  a  rug,  a  ruling  of  the  court  denying  formal 
admission  of  the  rug  and  a  place  on  the  files 
of  the  court  could  not  have  been  prejudicial, 
where  the  whole  theory  of  the  defense  was  that 
the  fall  was  a  fact,  but  that  other  causes  ex- 
isting at  the  time  contributed  to  the  death. 

2.  Trial   o£=»232(4)  —  Argument  —  Instbuo- 

TION8. 

In  an  action  on  an  accident  policy  for  death, 
where  doctor  testified,  "They  said  he  stumbled 
over  a  rug,"  court  did  not  err  in  instructing  the 
jury  to  pay  no  attention  to  plaintiff's  counsel's 
understanding  that  members  of  deceased's  fam- 
ily had  said  to  the  doctor  in  the  presence  of  the 
deceased  that  the  latter  had  stumbled  over  a 
rug,  where  there  was  no  other  evidence  to  show 
that  the  statement  made  to  the  doctor  was  in 
the  presence  of  deceased. 

8.  Insurance  «=»665<5)  —  Accident  Insub- 
ance— Cause  oe  Death— Evidence. 
In  an  action  on  an  accident  policy  for  death, 
evidence  held  to  warrant  a  finding  that  death 
resulted  wholly  or  partly  from  pathological  con- 
dition of  deceased. 

4.  Insurance  <8=>454— Accident  Insurance. 

In  an  action  on  an  accident  policy,  under 
which  insurer  was  not  responsible  for  the  result 
of  injuries  resulting  wholly  or  partly  from  dis- 
ease in  any  form,  the  court  properly  refused  to 
Instruct  that,  if  the  jury  believed  a  fall  was  the 


find  for  plaintiff,  notwithstanding  a  further  be- 
lief that  deceased  had  a  hernia,  provided  they 
should  further  find  that  deceased  "would  not 
have  died  at  the  time,  under  the  circumstances, 
and  in  the  manner  be  did  die  had  it  not  been 
for  said  accident  and  fall,"  as  under  such  a  pol- 
icy it  is  not  true  that  every  accident  which 
shortens  an  insured's  life  may  be  the  basis  for 
recovery. 

5.  Insurance  <8=>646 (6)  —  Accident  Insur- 
ance—Cause of  Death — Burden  op  Pboof. 
In  an  action  on  an  accident  policy  under 
which  insurer  was  not  responsible  for  the  result 
of  injuries  resulting  wholly  or  partly  from  dis- 
ease in  any  form,  the  absence  of  disease  con- 
tributing to  death  was  as  much  a  part  of  the 
plaintiff's  case  as  an  affirmative  showing  of  the 
occurrence  of  an  accident  producing  injury  and 
of  death  following  such  injury,  although  insurer 
alleged  in  its  answer  that  deceased  was  at  the 
time  of  the  accident  in  a  diseased  condition,  and 
that  disease  proximately  contributed  to  his 
death. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Mary  W.  Kellner  against  the 
Travelers'  Insurance  Company,  Hartford, 
Conn.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

W.  W.  Hindman,  of  Los  Angeles,  for  appel- 
lant 

O'Melveny,  Stevens  &  Millikin,  and  Walter 
K.  Tuller,  all  of  Los  Angeles,  for  respondent. 

MELVIN,  J,  Plaintiff  sued  to  recover  for 
the  death  of  ner  husband  under  a  policy  of 
accident  insurance  issued  by  defendant. 
Trial  by  Jury  resulted  In  a  Judgment  for 
defendant,  and  plaintiff  appeals  therefrom. 

The  policy  contained  a  provision  that  de- 
fendant would  pay  $10,000  for  death  of  the 
assured  "resulting  from  bodily  injuries,  ef- 
fected directly  and  independently  of  all  other 
causes,  through  external,  violent,  and  acci- 
dental means."  There  was  a  further  stipu- 
lation that,  if  any  loss  should  be  caused  by 
hernia,  the  company  would  pay  one-half  of 
the  amount  There  was  another  provision  in 
the  policy  as  follows: 

"This  insurance  shall  not  cover  injuries,  fatal 
or  nonfatal,  resulting  wholly  or  partly  from 
*  *  *  disease  in  any  form." 

The  complaint  contained  an  averment  that 
on  a  specified  day  Mr.  Kellner's  feet  acci- 
dentally slipped  from  under  him,  causing  him 
to  fall  violently  to  the  floor  of  a  room  in  his 
home,  and  that  the  accident  and  fall,  "inde- 
pendent of  all  other  causes,"  produced  the 
death  of  Ernest  F.  Kellner. 

Regarding  the  fall,  Mrs.  Kellner  testified, 
in  part,  as  follows: 

"I  was  writing  letters  that  Mr.  Kellner  dic- 
tated to  me,  and  he  said  he  wanted  to  do  a 
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little  writing  for  himself,  and  he  took  the  ink 
bottle  and  writing  materials  and  went  into  an- 
other room,  where  the  light  was  better  for  him, 
to  do  some  writing  for  himself,  and  as  he  went  in 
there  be  fell,  stumbled  on  the  rug  and  fell.  I 
was  in  the  room  that  he  left,  but  when  I  heard 
the  fall  I  started;  when  I  got  into  the  other 
room  he  was  just  getting  up.  I  found  the 
things  on  the  floor,  and  the  ink  on  the  floor,  and 
of  course  I  first  wanted  to  see  his  clothes,  and 
wipe  the  ink  from  his  clothes,  but  there  was 
none  on  his  clothes,  but  it  was  all  over  the  floor 
and  on  the  rug." 

[1]  The  rug  was  offered  in  evidence  and 
refused  a  place  on  the  files  of  the  court,  but 
counsel  was  permitted  to  exhibit  it  to  the 
Jury  and  to  ask  Mrs.  Kellner  questions  about 
it  As  respondent  offered  no  testimony  re- 
garding the  fall,  we  cannot  say  that  the  rul- 
ing of  the  court  denying  formal  admission  of 
the  rug  was  prejudicially  erroneous.  The 
whole  theory  of  the  defense  was  that  the  fall 
was  a  fact,  but  that  other  causes  existing  at 
that  time  contributed  to  Mr.  Kellner's  death. 

[2]  Dr.  Thomas,  while  on  the  stand,  testi- 
fied: "They  said  he  stumbled  over  a  rug." 
By  the  word  "they"  he  doubtless  meant  mem- 
bers of  the  family  of  the  patient.  During  the 
argument  counsel  for  plaintiff  sought  to  tell 
the  jury  that  members  of  Mr.  Kellner's  fam- 
ily had  said  to  Dr.  Thomas  in  the  presence 
of  Mr.  Kellner  that  the  latter  had  stumbled 
over  a  rug  and  had  fallen.  The  court,  upon 
objection  being  made,  checked  counsel,  said 
there  was  no  such  testimony,  and  instructed 
the  jury  to  pay  no  attention  to  counsel's  un- 
derstanding upon  the  subject  This  Is  de- 
nounced as  erroneous,  but  we  find  nothing  in 
the  evidence  to  justify  the  conclusion  that 
the  statement  made  to  the  doctor  was  in  his 
patient's  presence.  The  record  therefore  jus- 
tifies the  court's  action. 

Medical  witnesses  testified  regarding  the 
cause  of  death.  The  history  of  the  case  as 
related  by  Mr.  Kellner's  physician  was,  in 
brief,  that  of  a  man  who  had  suffered  an  op- 
eration for  appendicitis,  followed  by  the  de- 
velopment of  a  hernia,  for  the  relief  of  which 
another  operation  was  performed,  after 
which  a  third  operation  became  necessary 
for  "the  removal  of  threads  which  had  been 
used  in  closing  the  former  wound.  Dr.  Thom- 
as testified  that  his  patient  did  not  have 
hernia  after  the  last-mentioned  operation. 
Shortly  before  his  death,  however,  Mr.  Kell- 
ner went  to  the  doctor's  office,  and  the  lat- 
ter found  "a  slight  bulge  of  the  wound,"  but 
not  what  he  would  call  a  hernia.  It  was  the 
belief  of  the  physician,  however,  that  there 
was  weakness  of  the  abdominal  wall  at  the 
site  of  the  incisions,  but  not  a  distinct  hernia. 
The  day  following  Mr.  Kellner's  fall  Dr. 
Thomas  was  called  to  see  him.  The  medical 
man  found  the  patient  in  bed,  very  ill,  vom- 
iting, and  suffering  great  pain.  On  examina- 
tion of  the  patient's  abdomen  there  was 
found  considerable  discoloration  and  protru- 


sion, and  an  operation  was  ordered.  A  cut 
was  made  at  the  site  of  the  former  incision, 
and  it  was  found  that  five  or  six  feet  of  in- 
testines protruded  through  an  opening  in  the 
abdominal  walL  There  was  discoloration, 
the  protruding  part  was  surrounded  by  dark 
fluid,  and  there  were  evidences  of  the  begin- 
ning of  peritonitis.  Mr.  Kellner  died  that 
night  Concerning  the  cause  of  death  the 
doctor  said: 

"My  opinion  is  that  the  fall  caused  a  large 
quantity  of  gut  to  be  forced  out  through  the 
weak  spot  in  the  abdominal  wall,  and  become 
strangulated,  and  that  he  died  as  a  result  of  that 
strangulation." 

[3]  Other  medical  experts  gave  it  as  their 
opinion  that  under  the  .statement  of  Dr. 
Thomas  there  must  have  been  a  hernia  sac 
existing  before  the  time  of  the  accident,  and 
that  the  fall  alone  could  not  have  produced 
the  result  observed  at  the  time  of  the  last 
operation  without  the  previous  existence  of 
a  pathological  condition.  We  cannot  say 
that  upon  such  conflicting  evidence  the  ver- 
dict and  judgment  were  not  properly  based 
upon  that  part  of  the  evidence  favorable  to 
the  defendant 

[4]  Appellant  attacks  certain  rulings  with 
reference  to  giving  and  refusing  instructions. 
One  offered  by  the  plaintiff,  If  given,  would 
have  informed  the  jurors  that,  if  they  be- 
lieved the  fall  was  the  "sole  and  only  direct 
cause"  of  Mr.  Kellner's  death,  they  must  find 
for  the  plaintiff,  notwithstanding  a  further 
belief  that  in  previous  years  deceased  may 
have  had  a  reducible  hernia,  provided  they 
should  further  find  that  "said  Ernest  F.  Kell- 
ner would  not  have  died  at  the  time,  under 
the  circumstances,  and  in  the  manner  he  did 
die  had  It  not  been  for  said  accident  and 
fall."  The  proposed  instruction  did  not  prop- 
erly declare  the  law.  Under  the  terms  of  the 
policy  the  defendant  was  not  responsible  for 
the  result  of  injuries  resulting  wholly  or 
partly  from  disease  in  any  form.  The  last 
part  of  the  offered  Instruction  would  ignore 
this  part  of  the  contract  and  make  the  cri- 
terion of  recovery  the  shortening  by  the  ac- 
cident of  the  life  of  a  person  assured  with- 
out any  reference  to  the  possible  concurrence 
of  disease  In  producing  death. 

The  court  correctly  instructed  the  Jury 
that  there  could  be  no  recovery  under  the 
policy  for  death  caused  partly  by  disease  and 
partly  by  accidental  injury.  The  court  also 
gave  to  the  Jury  the  following  Instruction: 

"If,  however,  the  plaintiff  in  this  case  has 
established  by  a  preponderance  of  the  evidence 
not  only  the  fact  of  the  accidental  injury,  but 
the  sufficiency  thereof  to  cause  death,  independ- 
ently of  other  causes,  and  the  testimony  in  ref- 
erence to  pre-existing  disease  failed  to  establish 
such  disease  as  indirect  or  contributory  cause  of 
death,  then  the  plaintiff  can  recover."- 

This  instruction  correctly  states  the  law 
on  the  subject  discussed.  Opposition  to  it  Is 
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baaed  upon  the  theory  that  any  accident 
which  shortens  an  insured  man's  life  may  be 
the  basis  of  recovery.  This  is  not  a  tenable 
theory.  Maryland  Casualty  Co.  y.  Morrow, 
213  Fed.  699,  130  O.  O.  A.  179,  62  L.  R.  A. 
(N.  S.)  1213.  In  the  opinion  in  Clarke  v.  New 
Amsterdam  Casualty  Co.,  179  Pac.  195,  the 
Morrow  Case  is  cited  as  typical  of  many  au- 
thorities to  the  same  effect  and  is  approved. 

[5]  Plaintiff  offered,  and  the  court  refused 
to  give,  an  instruction  the  purport  of  which 
was  that  upon  defendant  rested  the  burden 
of  proving  that  Mr.  Kellner's  diseased  phys- 
ical condition  contributed  to  or  caused  his 
death.  It  is  contended  that,  since  defendant 
alleged  In  its  answer  that  deceased  was  at 
the  time  of  the  accident  in  a  diseased  con- 
dition, and  that  disease  proximately  contrib- 
uted to  death,  such  allegation  must  be  prov- 
en by  defendant  by  a  preponderance  of  evi- 
dence. Whatever  may  be  the  rule  in  other 
jurisdictions,  the  law  is  well  settled  in  Cal- 
ifornia adversely  to  plaintiff's  contention. 
Rock  v.  Travelers'  Insurance  Co.,  172  Cal. 
462,  156  Pac.  1029,  L..  R.  A.  1916E,  1196; 
Price  v.  Occidental  Life  Ins.  Co.,  169  Cal. 
800,  147  Pac  1175.'  The  absence  of  disease 
contributing  to  death  was  as  much  a  part  of 
the  plaintiff's  case  under  the  contract,  as  the 
affirmative  showing  of  the  occurrence  of  an 
accident  producing  injury  and  of  death  fol- 
lowing such  injury.  Travelers'  Insurance 
Co.  v.  Selden,  78  Fed.  285,  24  C.  O.  A.  92. 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  J.;  WILBUR,  J. 
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HUBER  v.  SHEDOUDY  et  at    (L.  A.  4908.) 

(Supreme  Court  of  California.    May  6,  1919.) 

L  Mortgages  $=»478— Foreclosure  Action 
—Findings— Market  Value  of  Property. 
In  mortgage  foreclosure  action,  it  was  un- 
necessary to  make  findingB  as  to  market  value 
of  property,  where  allegations  with  reference 
thereto  were  directed  toward  appointment  of  a 
receiver,  and  where  no  receiver  was  appointed 
either  pending  the  litigation  or  in  foreclosure 
decree. 

2.  Mortgages  «=>478— Foreclosure  Action 
—Attorney's  Fees  —  Materiality  op  Is- 
sue. 

In  mortgage  foreclosure  adtion,  finding  on 
reasonableness  of  attorney's  fees,  was  unneces- 
sary, since  the  question  as  to  what  constitutes 
reasonable  attorney's  fees  was  not  a  material 
issue;  the  attorney's  fee  not  being  the  cause 
of  the  action,  but  being,  like  costs,  a  mere  in- 
cident to  it  to  be  fixed  by  chancellor  in  his  dis- 
cretion, not  exceeding  amount  stipulated  in 
mortgage. 


3.  Costs  «=»260(4)  —  Frivolous  Appeals— 
What  Constitutes.  . 

Appeal  by  mortgagor's  grantee  from  fore- 
closure decree  upon  ground  that  court  failed 
to  find  upon  market  value  of  property,  though 
no  receiver  was  appointed,  and  upon  reason- 
ableness of  attorney's  fees,  delaying  foreclosure 
nearly  three  years,  held  frivolous. 

4.  Costs  «=»260(1)— Appeal— Frivolous  Ap- 
peal. 

The  object  of  imposing  a  penalty  for  frivo- 
lous appeals  is  two-fold— to  discourage  the 
same,  as  well  as  to  compensate  to  some  extent 
for  the  loss  which  results  from  the  delay. 

5.  Costs  <©=>263  —  Frivolous  Appeal  — 
Amount  of  Damages. 

In  determining  amount  of  damages  which 
should  be  awarded  for  a  frivolous  appeal,  court 
should  consider  the  facts  with  relation  to  the 
appeal  and  the  effect  of  the  delay. 

6.  Costs  <8=>263  —  Frivolous  Appeal  — 
Amount. 

Where  mortgagor's  grantee  takes  frivolous 
appeal  from  foreclosure  decree,  though  no  per- 
sonal judgment  was  rendered  against  him,  de- 
laying foreclosure  nearly  three  years,  and  where 
mortgage  provides  for  interest  at  8  per  cent  and 
judgment  at  7  per  cent,  a  penalty  for  frivolous 
appeal  of  10  per  cent  of  the  judgment  where 
mortgagee's  loss  of  interest  during  the  three 
years  would  have  amounted  almost  thereto, 
would  have  been  just 

7.  Costs  <8=>263  —  Frivolous  Appeal  — 
Amount. 

Where  mortgagor's  grantee  takes  frivolous 
appeal  from  foreclosure  decree;  delaying  foreclo- 
sure nearly  three  years,  and  where  mortgagee 
draws  8  per  -cent  and  judgment  merely  7  per 
cent  interest  court  will  award  as  penalty  mere- 
ly the  difference  between  7  and  8  per  cent  on 
the  judgment  where  such  is  the  penalty  asked 
for  by  mortgagee,  in  view  of  nominal  penal- 
ties imposed  in  recent  years. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Wellborn,  Judge. 

Action  by  S.  V.  Huber  against  Ellas  A. 
Shedoudy  and  wife,  John  Wollenshlager,  and 
others.  Judgment  for  plaintiff,  and  last- 
named  defendant  appeals.  Affirmed,  with 
directions. 

William  H.  Fuller,  of  Los  Angeles,  for  ap- 
pellant 

Valentine  &  Newby,  of  Los  Angeles,  for  re- 
spondent 

WILBUR,  J.  [1]  This  is  an  action  for  the 
foreclosure  of  a  mortgage  In  the  usual  form. 
Plaintiff  prayed  for  judgment  of  foreclo- 
sure, for  a  deficiency  against  the  mortgagors 
Shedoudy,  and  for  a  receiver.  No  relief  was 
asked  against  the  appellant,  save  that  his  in- 
terest in  the  property  be  declared  to  be  sub- 
ject to  the  mortgage.   He  was  a  grantee  of 
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the  mortgagor.  Judgment  was  entered  di- 
recting the  sale  of  the  property,  the  applica- 
tion of  the  proceeds  to  the  payment  of  the 
plaintiff's  claim,  directing  the  balance,  if  any, 
to  be  paid  to  the  appellant,  and  If  there  was 
a  deficiency  instead  of  a  surplus,  the  de- 
ficiency be  docketed  against  defendants  She- 
doudy.  Appellant  claims  a  reversal  upon 
the  ground  that  two  material  issues  were 
not  found  upon,  one  relating  to  the  value 
of  the  property,  and  the  other  relating  to 
attorney's  fees.  The  allegations  of  the  com- 
plaint and  of  the  answer  with  reference  to 
the  market  value  of.  the  property  were  di- 
rected to  the  matter  of  the  appointment  of  a 
receiver.  As  no  receiver  was  appointed  pend- 
ing the  litigation  or  in  the  decree  of  fore- 
closure, it  was  unnecessary  to  make  findings 
on  these  issues,  which  thus  became  imma- 
terial. With  reference  to  the  matter  of  at- 
torney's fees,  the  complaint  alleges: 

"That  it  was  necessary  to  employ  attorneys  to 
foreclose  said  mortgage,  and  he  has  employed 
the  firm  of  Valentine  &  Newby  as  his  said  at- 
torneys, and  incurred  a  liability  to  pay  to  them 
a  reasonable  attorney's  fee  for  the  prosecution 
of  this  action,  and  plaintiff  avers  upon  informa- 
tion and  belief  that  the  sum  of  $1,500  is  a  fair 
and  reasonable  fee  to  be  paid  for  such  legal 
services." 

Respondents'  denial  on  that  subject  was  as 
follows: 

"Said  defendants  have  not  sufficient  informa- 
tion or  belief  to  enable  them  to  answer  the  al- 
legations contained  in  paragraph  11  of  plaintiff's 
complaint,  and,  basing  their  denial  upon  that 
ground,  defendant  denies  that  said  plaintiff  has 
incurred  a  liability  to  Valentine  &  Newby  in 
the  sum  of  $1,500,  and  denies  that  $1,500  is  a 
reasonable  attorney  fee  to  be  paid  said  Val- 
entine &  Newby  for  their  legal  services  in  the 
foreclosure  of  the  mortgage  mentioned  and  de- 
scribed in  plaintiff's  complaint,  and  denies  that 
it  was  necessary  to  foreclose  said  mortgage  in 
order  for  the  plaintiff  to  receive  the  money  al- 
leged to  be  due  upon  the  note  and  mortgage  de- 
scribed in  plaintiff's  complaint." 

Upon  this  subject  the  finding  of  the  court 
was  as  follows: 

"That,  in  order  to  foreclose  said  mortgage,  it 
was  necessary  for  plaintiff  to  employ  attorneys, 
and  he  did  employ  the  firm  of  Valentine  &  New- 
by as  his  said  attorneys,  and  the  court  finds 
that  the  sum  of  $890  is  a  reasonable  amount  to 
be  allowed  to  plaintiff  as  attorneys'  fees  in  this 
action." 

[2]  Appellant  contends  that  this  finding  Is 
insufficient  for  the  reason  that  it  falls  to  find 
upon  the  proposition  that  plaintiff  had  "in- 
curred a  liability"  to  pay  a  reasonable  at- 
torney's fee.  The  complaint  alleges  the  em- 
ployment of  Valentine  &  Newby  to  foreclose 
the  mortgage,  that  it  was  necessary  to  so  em- 
ploy them,  and  that  a  reasonable  fee  for  said 
services  was  $1,500.  The  answer  admits  the 
employment,  and  by  the  form  of  denial  that 


$1,409.99  is  a  reasonable  fee  to  be  paid  them 
for  their  services.  The  court,  however,  only 
allowed  $890.  However,  the  Issue  as  to  attor- 
ney's fees  is  not  a  material  issue.  As  it  was 
said  in  Carriere  v.  Minturn,  5  Cal.  435: 

"The  only  difference  between  this  case  and 
that  of  Gronfier  v.  Minturn  [5  Cal.  492],  decid- 
ed at  this  term,  consists  of  the  point  made  by 
appellants  that  there  is  no  allegation  in  the 
declaration  that  5  per  cent,  was  reasonable 
counsel  fees.  Such  an  averment  was  unneces- 
sary. The  counsel  fees  stipulated  to  be  paid 
were  not  the  cause  of  the  action,  but,  like  the 
costs,  a  mere  incident  to  it,  and  may  be  fixed  by 
the  chancellor,  at  his  discretion,  not  exceeding 
the  amount  stipulated." 

This  case  and  various  subsequent  cases  on 
the  same  subject  were  cited  and  the  rule  was 
again  stated  In  McNamara  v.  Oakland  Build- 
ing &  Loan  Association,  131  Cal.  336,  63  Pac 
670,  as  follows: 

"The  mortgage  in  terms  provides  in  case  of 
foreclosure  the  mortgagor  shall  pay  reasonable 
attorney's  fees,  'and  the  payment  of  such  costs 
and  expenses  and  attorney's  fees  by  the  mort- 
gagor is  secured  hereby.'  The  cross-complaint 
contains  an  averment  setting  forth  the  provi- 
sions of  the  mortgage  and  alleging  that  the  at- 
torney's fees  therein  provided  for  were  secured 
thereby  and  the  prayer  asks  for  reasonable  at- 
torney's fees.  There  is  no  allegation  that  the 
sum  claimed  is  reasonable,  nor  is  there  any 
finding  of  the  fact,  and  therefore  it  is  claimed 
defendant  is  not  entitled  to  attorney's  fees.  It 
is  found  that  plaintiff  executed  the  mortgage, 
which  is  equivalent  to  a  finding  that  he  agreed 
to  pay  a  reasonable  attorney's  fee  for  the  mort- 
gage so  provided.  The  averment  that  the  fee 
claimed  was  a  reasonable  amount  is  not  nec- 
essary (Carriere  v.  Minturn,  5  Cal.  435);  the 
attorney's  fee  was  not  the  cause  of  action,  but 
an  incident  to  it  (Mulcahy  v.  Buckley,  100  Cal. 
484  [35  Pac.  144],  affirming  Carriere  v.  Minturn, 
supra.)  See,  also,  Brooks  v.  Forington,  117 
Cdl.  219  [48  Pac.  1073].  Prescott  v.  Grady, 
91  Cal.  518  [27  Pac.  755],  does  not  overrule  or 
conflict  with  Carriere  v.  Minturn,  supra.  As  an 
averment  was  unnecessary,  so  also  was  a  find- 
ing. The  conclusion  of  law  that  defendant  was 
entitled  to  recover  attorney's  fees  rested  upon 
the  provisions  of  the  mortgage,  and  the  court 
could  determine  what  amount  would  be  reason- 
able without  hearing  any  testimony  thereon. 
Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal.  234 
[39  Pac.  758] ;  Clancy  v.  Plover,  107  Cal.  272 
[40  Pac.  394];  Edwards  v.  Grand,  121  Cal. 
254  [53  Pac.  796]." 

See,  also,  Monroe  v.  Fohl,  72  Cal.  571,  14 
Pac.  514 ;  Bank  v.  Holt,  87  Cal.  158,  25  Pac 
272;  White  v.-  Allatt,  87  Cal.  245,  248,  25 
Pac.  420;  Bank  v.  Duncan,  133  Cal.  254,  256, 
65  Pac.  469;  Thrasher  v.  Moran,  146  Cal. 
683,  684,  81  Pac  32;  Patton  v.  Pepper  Hotel 
Co.,  153  Cal.  460,  96  Pac  296. 

[3]  We  have  cited  the  foregoing  authorities 
to  show  how  utterly  frivolous  appellant's 
contentions  are  In  view  of  the  previous  de- 
cisions of  this  court.  Owing  to  the  crowded 
condition  of  the  calendar  of  this  court,  a  de- 


Digitized  by 


Cal.) 


HUBER  v.  SHEDOUDY 
(Ml  P.) 


65 


lay  of  nearly  three  years  has  resulted  from 
this  appeal.  Section  957  of  the  Code  of  Civil 
Procedure  provides  that,  "when  It  appears  to 
the  appellate  court  that  the  appeal  was  made 
for  delay,  It  may  add  to  the  costs  such  dam- 
ages as  may  he  Just"  This  language  was 
adopted  from  Practice  Act  1851  (St  1801,  p. 
106)  f  345,  and  that  lu  turn,  from  the  New 
York  Code,  I  330.  A  similar  provision  was 
contained  in  the  original  Judiciary  Act  adopt- 
ed by  Congress  September  24, 1789  (1  Stat  73, 
c.  20),  and  subsequently  continued  in  effect  by 
the  act  of  Congress  March  3,  1803  (2  Stat 
244,  c.  40),  and  by  Revised  Statutes  U.  S.  I 
1010  (U.  S.  Comp.  St  f  1671).  The  federal 
statute  in  question,  however,  applied  to  all 
affirmances,  In  which  it  was  provided: 

"The  court  shall  adjudge  to  the  respondents 
in  error  just  damages  for  his  delay,  and  single 
or  double  costs,  at  its  discretion." 

The  application  of  this  rule  is  discussed  in 
West  Wisconsin  By.  Co.  v.  Foley,  94  U.  S. 
100,  24  L.  Ed.  71,  wherein  it  appeared  that 
after  several  revisions  of  the  rules  of  the 
8upreme  Court  at  the  December  term  of 
1870,  the  court  adopted  the  following  rule: 

"In  all  cases  where  a  writ  of  error  shall  de- 
.  lay  the  proceedings  on  the  judgment  of  the  in- 
ferior court  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  the  rate  of 
ten  per  cent,  in  addition  to  interest,  shall  be 
awarded  upon  the  amount  of  the  judgment" 

In  that  case  it  was  held  that  the  court 
might  award  damages  for  a  frivolous  appeal 
In  an  amount  less  than  10  per  cent  in  addi- 
tion to  Interest.  It  will  thus  be  seen  that  the 
Supreme  Court  of  the  United  States  adopted 
as  the  ordinary  measure  of  damages  for  a 
frivolous  appeal,  under  a  statute  authorizing 
them  to  give  just  damages  for  delay,  10  per 
cent  upon  the  amount  of  the  judgment  The 
practice  in  this  court  in  imposing  damages 
for  a  frivolous  appeal  has  not  been  uniform. 
In  Plynn  v.  Travers,  1  Cel.  Unrep.  27,  de- 
cided in  1857,  20  per  cent  damages  were 
awarded.  This  penalty  was  also  imposed  in 
Heney  v.  Alpers,  2  CaL  Unrep.  164;  Nickerson 
v.  Cal.  Stage  Co.,  10  Cal.  520;  Shaln  v.  Bel- 
vin,  79  Cal.  262,  21  Pac  747,  by  Department 
1  In  1889,  and  Williams  v.  Hall,  79  Cal.  606, 
21  Pac  965;  In  bank.  See,  also,  Gary  v. 
Oslo  ft  Randall,  referred  to  in  McMillian  v. 
Vlacher,  14  Cal.  282,  where  a  penalty  of  20 
per  cent.,  amounting  to  82,698.53,  was  im- 
posed. In  De  Witt  v.  Porter,  13  CaL  172,  the 
penalty  imposed  was  15  per  cent,  atfd  in  the 
second  California  Report  the  penalty  im- 
posed was  usually  10  per  cent,  although  the 
delay  was  sometimes  only  a  few  months. 
Buckley  v.  Stebblns,  2  Cal.  149;  Russell  v. 
Williams,  2  CaL  158  ;  Bates  v.  Ylsher,  2  CaL 
355  ;  Pacheco  v.  Bemal,  2  CaL  150.  The 
amount  of  10  per  cent  as  damages  for  a 
frivolous  appeal  is  fixed  in  some  states  by 
statute;  in  others  by  rule  of  court.  Hawkins 
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v.  Jones,  21  Or.  502,  28  Pac.  548;  Popp  v. 
L.  &  N.  R.  R.  Co.,  101  Ky.  157,  40  S.  W.  254 ; 
August  Cast  Bank  Note  &  Lith.  Co.  v.  Fennl- 
more  Ass'n,  84  Mo.  App.  228;  Lanclos  v. 
Robertson,  5  La.  41;  Llmberger  v.  Engle  (Tex, 
Civ.  App.)  47  S.  W.  1025.  This  same  amount 
was  allowed  in  Slrmans  v.  Folsom,  etc,  Co., 
18  Qa.  App.  586,  89  S.  E.  1103.  See,  also,  N. 
Y.  Code  Civ.  Proc  Sf  3251,  3254.  The  later 
practice  in  this  court  has  been  to  Impose  a 
nominal  penalty  of  from  $25  to  $100  for  a 
frivolous  appeal.  Henehan  v.  Hart,  127  CaL 
656,  60  Pac  426;  Estate  of  SnowbaU,  156  CaL 
235,  104  Pac.  446. 

[4]  The  object  of  imposing  a  penalty  for 
frivolous  appeal  Is  twofold — to  discourage 
the  same,  as  well  as  to  compensate  to  some 
extent  for  the  loss  which  results  from 'de- 
lay. West  Wis.  Ry.  Co.  v.  Foley,  supra, 
94  U.  S.  103,  24  L.  Ed.  71.  In  view  of  the 
crowded  condition  of  our  calendar  and  the 
fact  that  many  novel  constitutional  and  stat- 
utory questions  have  arisen  in  this  state 
by  reason  of  the  great  volume  of  legislative 
and  constitutional  amendments  since  1911,  it 
is  important  that  appeals  that  are  merely 
frivolous  be  discouraged.  We  may,  perhaps, 
express  our  views  by  adopting  the  language 
of  the  Supreme  Court  of  the  United  States  on 
that  subject  in  Whitney  v.  Cook,  99  U.  S.  607, 
25  L.  Ed.  446: 

"Our  experience  teaches  that  the  only  way 
to  discourage  frivolous  appeals  ■  and  writs  of 
error  is  by  the  use  of  our  power  to  award  dam- 
ages, and  we  think  this  a  proper  case  in  which 
to  say  that  hereafter  more  attention  will  be 
given  to  that  subject  and  the  rule  enforced 
both  according  to  its  letter  and  spirit  Parties 
should  not  be  subjected  to  the  delay  of  pro- 
ceedings for  review  in  this  court  without  rea- 
sonable cause,  and  our  power  to  make  compen- 
sation to  some  extent  for  the  loss  occasioned 
by  an  unwarranted  delay  ought  not  to  be  over- 
looked." 

[5-7]  In  determining  the  amount  of  dam- 
ages which  should  be  awarded  in  this  case 
for  a  frivolous  appeal,  we  should  consider  the 
facts  with  relation  thereto  and  the  effect  of 
the  delay.  Respondent  claims,  and  we  may 
assume,  that  the  effect  of  this  appeal  has 
been  to  delay  the  foreclosure  sale.  The 
judgment  was  entered  June  27,  1916.  The 
appellant  Is  not  bound  to  pay  the  judgment 
or  any  part  thereof.  As  to  him  the  effect  of 
the  judgment  was  merely  to  subject  his  in- 
terest In  the  premises  to  the  foreclosure. 
The  mortgage  provided  for  Interest  at  the 
rate  of  8  per  cent,  compounded  quarterly. 
The  Judgment  draws  interest  at  the  rate  of 
7  per  cent  The  difference  between  the 
amount  of  Interest  allowed  by  law  and  that 
by  the  mortgage  for  the  three-year  period  of 
delay  secured  by  this  appeal  is  $2,173.76. 
The  difference  between  simple  interest  at 
7  and  8  per  cent  wiU  be  $720.  If  the  sale 
had  occurred  within  the  usual  time  after  the 
decree,  the  appellant  would  have  been  re- 
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quired  to  pay  1  per  cent  a  month  daring  the 
redemption  period  of  one  year  in  order  to  re- 
deem. In  view  of  the  fact  that  the  amount 
of  interest  lost  by  the  respondent  by  reason 
of  this  appeal  would  be  nearly  10  per  cent,  of 
the  amount  of  the  judgment,  and  that  re- 
spondent has  been  required  to  employ  an  at- 
torney to  represent  him  on  this  appeal,  it 
obviously  would  not  be  unjust  to  assess  dam- 
ages amounting  to  10  per  cent  on  the  princi- 
pal sum  for  this  frivolous  appeal,  namely, 
$2,600.  Respondent,  however,  in  his  brief 
and  on  oral  argument  has  only  asked  for  a 
penalty  equivalent  to  the  difference  between 
7  and  8  per  cent  on  the  amount  of  the  judg- 
ment, and  in  view  of  the  further  fact  that  in 
recent  years  purely  nominal  penalties  have 
been  imposed  for  frivolous  appeals,  the  pen- 
alty fixed  in  this  case  will  be  $720.  It  is 
hoped,  however,  that  before  other  frivolous 
appeals  now  pending,  if  any,  are  brought  to 
the  attention  of  the  court,  some  disposition 
thereof  will  be  made  by  the  parties  which 
will  obviate  the  necessity  of  placing  such 
cases  upon  the  calendar,  thus  depriving  meri- 
torious appeals  of  their  opportunity  to  be 
heard,  and  obviating  the  necessity  of  impos- 
ing penalties  therein. 

The  Judgment  is  affirmed,  with  directions 
to  enter  a  judgment  in  favor  of  respondent 
and  against  appellant  for  the  sum  of  $720, 
with  costs  of  appeal. 

We  concur:  LENNON,  J.;  MELVIN,  J. 
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ARCADE  REALTY  CO.  v.  BANK  OF  COM- 
MERCE.  (S.  P.  8070.) 

(Supreme  Court  of  California.    May  7,  1919.) 

1.  PK  IN  CI  PAL  AND  A  GI  NT  <g=>  109(4)  —  AU- 
THORITY to  Indorse  Negotiable  Paper. 

Authority  to  collect  money  does  not  imply 
authority  to  indorse  negotiable  paper  received 
in  payment 

2.  Pbincipal  and  Aobnt  «=>109(4)  —  Au- 
thority to  Indorse  Negotiable  Paper- 
Presumption. 

The  authority  of  an  agent  to  indorse  nego- 
tiable paper  is  a  very  responsible  power,  and 
not  lightly  to  be  presumed  or  implied. 

3.  Principal  and  Agent  «&=>  109(4)  —  Au- 
thority to  Indorse  Negotiable  Paper. 

Where  a  principal  gave  agent  making  col- 
lections authority  to  deposit  all  rents  collected 
by  him  in  his  personal  account  for  the  purpose 
of  remitting  the  same  by  his  personal  check, 
the  authority  carried  with  it  power  to  indorse 
for  deposit  checks  made  payable  to  principal, 
where  such  were  collected. 


4.  Principal  and  Agent  «=»123(9)  —  Au- 
thority or  Agent  to  Indorse  Checks— 
Sufficiency  op  Evidence. 
Evidence  held  sufficient  to  sustain  a  finding 
that  an  agent  making  collections  was  authoris- 
ed to  make  indorsements  upon  checks  collected 
by  him. 

Melvin,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Donahue,  Judge. 

Action  by  the  Arcade  Realty  Company 
against  the  Bank  of  Commerce.  Judgment 
for  defendant  and  the  plaintiff  appeals.  Af- 
firmed. 

Ostrander,  Clark  &  Carey,  of  Oakland,  for 
appellant. 

Gibson  &  Woolner,  of  Oakland,  and  Hen- 
s haw,  Black  &  Goldberg,  of  San  Francisco, 
for  respondent 

WILBUR,  J.  [1, 2]  This  action  waa 
brought  by  the  Arcade  Realty  Company 
against  the  defendant  bank  to  recover  $2,650 
paid  by  defendant  upon  checks  drawn  In  fa- 
vor of  the  Arcade  Realty  Company  by  C.  W. 
Phillips  upon  the  defendant  bank.  Phillips 
assigned  his  claims  thereon  against  the  bank 
to  the  plaintiff.  The  question  involved  in  the 
case  is  the  authority  of  one  A.  W.  Clement  to 
indorse  such  checks  on  behalf  of  the  plain- 
tiff. Judgment  was  rendered  In  favor  of  the 
defendant  upholding  the  authority  of  Clem- 
ent to  make  such  indorsements,  and  plain- 
tiff appeals.  Clement  was  the  appellant's  . 
agent  for  the  collection  of  the  rents  from  its 
tenants  in  appellant's  business  block  in  Oak- 
land. Appellant  relies  upon  the  well-settled 
rule  that  authority  to  collect  does  not  imply 
authority  to  indorse  negotiable  paper  receiv- 
ed in  payment  and  upon  the  further  well-es- 
tablished rule  that  the  authority  of  an  agent 
to  indorse  negotiable  paper  is  a  very  respon- 
sible power,  not  lightly  to  be  presumed  or  im- 
plied. There  is  no  doubt  as  to  the  correct- 
ness of  these  rules.  See  Daniel  on  Negotia- 
ble Instruments  (6th  Ed.)  f|  292,  293,  294, 
296;  Hamilton  N.  Bank  v.  Nye,  87  In<L  App. 
464,  77  N.  E.  295, 117  Am.  St.  Rep.  333;  Lonl- 
er  y.  Ann  Arbor  Sav.  Bank,  162  Mich.  541, 
127  N.  W.  685;  National  Fence  Machine  Co. 
v.  Highleyman,  71  Kan.  847,  80  Pac.  668; 
Jackson  v.  Nat  Bank  of  McMinnville,  92 
Tenn.  154,  20  S.  W.  802,  18  L.  R  A.  683,  86 
Am.  St  Rep.  81;  Tiedeman  on  Commercial 
Paper,  f  77 ;  Jackson  Paper  Mfg.  Co.  v.  Com. 
Nat.  Bank,  199  111.  151,  65  N.  B.  136,  59  L.  R. 
A.  657,  93  Am.  St  Rep.  113.  As  these  rules 
are  conceded  to  be  correct  and  as  there  is  no 
evidence  of  an  express  authorization  to 
Clement  to  indorse  these  checks,  it  will  be 
necessary  to  state  the  facts  more  in  detail 
for  the  purpose  of  disclosing  the  scope  of 
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Clement's  agency.  It  will  appear  therefrom 
that  the  agent  was  given  and  exercised  far 
more  power  than  a  mere  collector.  Clement, 
as  the  agent  of  appellant,  for  some  years  had 
collected  the  rents  from  the  tenants  of  ap- 
pellant's building,  had  deposited  the  moneys 
or  checks  received,  in  his  own  bank  account, 
to  his  personal  credit,  and  had  remitted  such 
rentals  to  appellant  in  San  Francisco,  by  a 
check  drawn  against  such  personal  account. 
The  rents  of  the  Hotel  Arcade,  however, 
were  paid  by  Phillips  direct  to  appellant  by 
his  personal  check  until  February,  1912. 
Phillips'  rental  was  $1,000  monthly  under  a 
ten-year  lease.  Phillips,  however,  failed  to 
pay  promptly  under  this  arrangement,  and 
in  order  to  facilitate  collection  the  appellant 
directed  Clement  to  collect  such  rentals.  Be- 
ginning February  26,  1912,  Clement  collected 
a  check  in  favor  of  the  Arcade  Realty  Com- 
pany, and  mailed  the  same  to  appellant. 
Thereafter  Clement  collected  the  64  checks  in 
issue  at  Intervals  until  May  29,  1913.  Each 
check  was  indorsed  by  him  as  follows :  "Ar- 
cade Realty  Company  by  A.  W.  Clement, 
Agent,  A.  W.  Clement" — and  deposited  in  his 
personal  account  either  in  the  Union  Savings 
Bank  of  Oakland,  or  the  Oakland  Bank  of 
Savings,  Oakland.  The  checks  were  paid 
by  the  respondent,  the  drawee  bank,  in  due 
course  through  the  clearing  house.  Clement 
remitted  these  rents  and  others  collected  by 
him  for  rent  by  bis  personal  check  as  for- 
merly, together  with  his  accounts  of  rentals 
collected.  In  June,  1918,  appellant  discov- 
ered that  Clement  had  remitted  $2,660,  the 
amount  Involved  here,  less  than  he  had  col- 
lected up  to  that  date.  Nevertheless  the  ap- 
pellant did  nothing  more  about  the  matter 
than  to  Instruct  Clement  thereafter  to  remit 
the  Phillips  checks  direct  to  it,  a  direction 
which  Clement  carried  out  On  Clement's 
death  about  seven  months  later,  the  appel- 
lant discovered  that  Clement,  during  the  pe- 
riod when  he  was  depositing  the  Phillips  rent 
to  his  account,  had  been  making  the  indorse- 
ments in  question,  for  such  purpose.  In  ad- 
dition to  Clement's  authority  to  collect  rents, 
the  correspondence  shows  that  he  was  au- 
thorized to  act  as  the  general  agent  of  the 
appellant  for  leasing,  care,  and  repair  of  the 
building.  It  should  be  observed  that  we  are 
not  dealing  with  a  general  authority  to  in- 
dorse negotiable  paper,  but  rather  with  the 
power  necessary  to  deposit  checks  on  local 
banks  in  another  local  bank  for  collection 
through  the  clearing  house,  for  the  purpose 
of  transmitting  the  proceeds  to  the  principal 
in  a  nearby  city.  The  appellant,  on  receiv- 
ing from  month  to  month  the  personal  check 
of  its  agent  in  satisfaction  of  rentals  collect- 
ed, must  have  been  aware  of  the  fact  that 
Clement  was  depositing  ail  rents  In  his  own 
personal  account,  and  thus  by  implication 
must  have  approved  such  deposit  The  con- 
clusion cannot  be  escaped  in  this  case  that 
the  authority  of  tne  agent  included  the  pow- 


er to  deposit  money  or  paper  collected  to 
his  own  account.  That  is  exactly  what  was 
done  with  the  checks  here  in  question.  They 
were  deposited  to  his  own  account  and  the 
indorsements  were  made  solely  for  the  pur- 
pose of  accomplishing  such  deposit  It  may 
well  be  that  Indorsements  for  any  purpose 
would  have  been  unauthorized.  But  when 
the  principal  permitted  its  agent  to  deposit 
the  collections  to  his  personal  account,  to  be 
transmitted  by  his  personal  check,  it  is  a 
fair,  if  not  in  fact  a  necessary,  inference 
that  he  had  the  authority  to  make  such  in- 
dorsements as  were  necessary  to  do  this. 
Rents  In  large  amounts  are  not  habitually 
paid  in  money,  but  by  check.  The  principal 
could  hardly  have  assumed  that  such  paper 
was  all  drawn  to  the  order  of  the  agent. 
The  tenants  would  not  naturally  so  draw 
their  checks,  but  to  the  order  of  the  land- 
lord. The  appellant  receiving  all  its  rentals 
by  the  agent's  personal  check  cannot  claim 
that  it  did  not  know  that  its  tenants  were 
paying  by  checks  to  its  order.  It  should 
have  presumed  that  they  were  doing  so  in 
some  instances  at  least  and,  this  being  so, 
the  appellant  should  have  known  that  the 
agent  was  indorsing  such"  checks  for  deposit 
Furthermore,  it  was  immaterial  to  appellant 
as  long  as  it  permitted  its  agent  to  deposit 
the  rents  in  his  own  account  whether  the 
rents  were  paid  by  check  to  the  appellant's 
order,  as  was  the  case  with  the  checks  in 
question,  or  by  check  to  the  agent's  order, 
where  no  question  of  indorsement  could  have 
arisen.  In  fact  checks  to  the  order  of  the 
agent  would  have  given  him  a  far  greater 
measure  of  control  over  the  fund  than  checks 
to  the  order  of  the  appellant  and  yet  the  ap- 
pellant either  permitted  the  latter,  or  else 
assumed  that  the  paper  was  drawn  to  its 
own  order,  and  that  the  agent  was  indorsing 
it  for  deposit.  The  point  Is  that  the  princi- 
pal either  tacitly  or  expressly  authorized  the 
agent  to  deposit  his  collections  to  his  own  ac- 
count, and  the  conversion  by  Clement,  dis- 
covered in  June,  1918,  was  not  accomplished 
by  the  indorsements  in  question  by  which 
the  funds  were  deposited  In  the  agent's  per- 
sonal account  but  by  the  agent's  failure  to 
remit  from  bis  account  moneys  of  his  prin- 
cipal which  he  had  so  deposited  by  authority. 
The  authority  to  indorse  for  deposit  in  a 
local  bank  may  reasonably  be  Inferred  in 
such  a  case,  where  it  would  be  wholly  un- 
reasonable to  infer  authority  to  indorse  for 
sale  or  discount  a  foreign  bill  of  exchange. 
There  Is  a  most  substantial  difference  be- 
tween the  various  kinds  of  paper  and  the 
various  purposes  of  Indorsement 

[3]  The  test  for  ascertaining  the  question 
of  the  agent's  authority  to  indorse  negotiable 
paper  is  stated  In  Jackson  Paper  Mfg.  Co.  v. 
Com.  Bank,  supra,  to  be  this:  Can  the 
agent  perform  the  duties  of  his  agency  with- 
out the  exercise  of  such  authority?  "In  oth- 
er words,"  says  the  court  "the  power  of  an 
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agent  to  Indorse  commercial  paper  for  bis 
principal  must  be  a  necessary  Implication 
from  an  express  authority  conferred  upon 
such  agent"  Conceding  the  correctness  of 
this  rule,  we  here  hare  evidence  justifying 
the  conclusion  that  the  agent  had  authority 
to  deposit  all  rents  collected  by  him  in  his 
personal  account,  for  the  purpose  of  remit- 
ting the  same  to  his  principal  by  his  personal 
check.  This  authority  carried  with  It  the 
power  essential  to  that  course  of  business, 
namely,  the  indorsement  for  deposit  of 
checks  made  payable  to  the  principal  where 
such  were  collected.  Civ.  Code,  f  2319,  subd. 
1.  The  case  of  Dispatch  Printing  Co.  v.  Na- 
tional Bank  of  Commerce,  109  Minn.  440, 124 
N.  W.  236,  50  L.  R.  A.  (N.  S.)  74,  cited  by  ap- 
pellant, is  somewhat  similar  In  its  facts,  but 
differs  in  the  essential  particular  that  in 
that  case  the  agent  was  expressly  directed 
by  the  principal  not  to  Indorse  or  deposit 
checks  payable  to  them,  but  to  remit  them 
direct  to  the  principal. 

[4]  The  evidence  amply  justified  the  find- 
ing of  the  trial  court  that  the  agent  was  au- 
thorized to  make  the  Indorsements  made  by 
him  for  the  deposit  of  the  checks  to  his  ac- 
count, Including  the  checks  In  question. 

The  Judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  LEN- 
NON,  J.;  OLNET,  J.;  SHAW,  J.;  LAW- 
LOR,  J. 

MELVIN,  J.  I  dissent  While  there  might 
be  some  force  In  a  contention  that  after  the 
discovery  of  the  conversion  of  some  of  the 
rents  by  Clement  the  plaintiff  by  retaining 
him  as  agent  would  ba  estopped  to  object  to 
the  method  by  which  he  obtained  the  money, 
I  cannot  bring  myself  to  approve  of  the  doc- 
trine announced  by  the  majority  of  the  court 
that  when  a  principal  employs  an  agent  to 
collect  and  transmit  rentals  he  thereby 
clothes  such  agent  with  authority  to  indorse 
checks.  Some  of  the  statements  in  the  pre- 
vailing opinion  are  so  extraordinary  that 
with  all  due  respect  to  the  learned  author 
I  must  unwillingly  review  them  and  dissent 
from  them.  For  example,  this  language  is 
used: 

"The  appellant  on  receiving  from  month  to 
month  the  personal  check  of  its  agent  in  satis- 
faction of  rentals  collected,  must  have  been 
aware  of  the  fact  that  Clement  was  depositing 
all  rents  in  bis  own  personal  account  and  thus 
by  implication  mush  have  approved  such  depos- 
it The  conclusion  cannot  be  escaped  in  this 
case  that  the  authority  of  the  agent  included 
the  power  to  deposit  money  or  paper  collected 
to  his  own  account" 

Of  course  the  principal  supposed  that  Clem- 
ent was  depositing  rents  to  his  own  credit, 
as  he  was  transmitting  the  money  by  per- 
sonal check.  That  had  been  the  usual  course 
of  business;  but  how  did  such  a  supposition 
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bind  the  principal  to  the  further  and  ex- 
traordinary implication  that  the  collector 
was  clothed  with  the  high  authority  to  in- 
dorse his  principal's  name?  There  were 
three  ordinary  methods  by  which  the  tenant 
might  pay  the  agent  These  were:  (1)  By 
actual  cash;  (2)  by  check  payable  to  the 
agent's  order;  and  (3)  by  check  payable  to 
the  landlord's  order.  If  by  either  of  the 
first  two  methods  Clement  had  collected  the 
money,  undoubtedly  he  might  have  deposited 
the  cash  or  the  check  to  his  own  account 
and  any  subsequent  conversion  of  the  funds 
would  have  caused  loss  to  his  principal.  If 
by  the  third  method  the  tenant  had  paid,  un- 
der the  terms  of  Clement's  agency  as  a  col- 
lector, he  could  honestly  do  but  one  thing. 
He  could  transmit  the  check  itself  to  the 
payee.  When  he  indorsed  the  first  check  he 
was  guilty  of  a  conversion,  not  of  money,  but 
of  his  principal's  check.  If  he  had  left  the 
country  the  next  day  can  any  one  question  the 
fact  that  the  Arcade  Realty  Company  could 
have  compelled  the  tenant  to  pay  the  rent? 
Or  could  any  one  doubt  that  the  bank  which 
without  any  Inquiry  or  Investigation  had  rec- 
ognized Clement's  authority  to  indorse  for 
the  payee  could  be  compelled  to  reimburse 
its  depositor  Phillips?  How  then  did  a  per- 
sistence in  wrongdoing  sanctify  Clement's 
acts  into  those  of  an  agent  clothed  with  the 
power  to  do  those  very  acts?  It  is  true  that 
much  of  the  money  thus  obtained  was  paid 
to  the  Arcade  Realty  Company,  but  such  acts 
of  restitution  did  not  excuse  the  bank  for 
its  astounding  lack  of  ordinary  prudence. 
If  the .  officers  of  the  bank  had  made  the 
slightest  inquiry  the  plaintiff  would  have 
been  warned,  of  course,  that  its  collector  was 
assuming  the  right  to  indorse  checks  made 
payable  to  its  order. 

Continuing  the  argument,  the  opinion  con- 
tains the  following  language: 

"But  when  the  principal  permitted  its  agent 
to  deposit  the  collections  to  his  personal  ac- 
count, to  be  transmitted  by  his  personal  check, 
it  is  a  fair,  if  not  in  fact  a  necessary,  inference 
that  he  had  the  authority  .to  make  such  In- 
dorsements as  were  necessary  to  do  this." 

I  fail  to  follow  this  reasoning.  Because 
the  principal  permitted  his  agent  to  collect 
money  and  to  transmit  it  by  no  means  does 
It  follow  that  the  agency  went  to  the  extent 
of  allowing  him  to  accept  and  to  convert 
something  else. 

"Rents  in  large  amounts  are  not  habitually 
paid  in  money,  but  by  check,"  says  the  learn- 
ed author  of  the  opinion.  Undoubtedly  that 
Is  true,  but  the  next  two  sentences  in  my 
opinion  declare  an  absolute  non  sequltur. 
They  are  as  follows: 

"The  principal  could  hardly  have  assumed 
that  such  paper  was  all  drawn  to  the  order  of 
the  agent.  The  tenants  would  not  naturally 
so  draw  their  checks,  but  to  the  order  of  the 
landlord." 
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Why  could  not  the  principal  assume  that 
the  checks,  if  any,  were  all  drawn  to  the  or- 
der of  the  agent?  The  agent  had  authority  to 
collect.  Why  should  the  principal  think  that 
the  tenants  would  not  take  the  convenient 
method  of  paying  him  directly  in  money  or 
checks?  In  my  opinion  the  power  to  indorse 
was  no  more  involved  in  the  power  to  collect 
than  would  have  been  an  authorization  to 
use  a  club  in  compelling  Phillips  to  pay  if 
Clement  had  employed  that  method  of  per- 
suasion. Why  would  the  tenants  naturally 
draw  their  checks  to  the  order  of  the  land- 
lord? There  is  no  law  •  of  statutory  origin 
or  of  commercial  usage  which  justifies  such 
reasoning.  I  venture  to  assert  that  a  large 
proportion  of  the  rentals  of  business  and  res- 
idence property  in  large  cities  is  paid  direct- 
ly to  real  estate  agents,  and  not  to  owners  of 
the  realty. 

Continuing,  the  learned  author  of  the  opin- 
ion uses  the  following  language: 

"The  appellant  receiving  all  its  rentals  by 
the  agent's  personal  check  cannot  claim  that  it 
did  not  know  that  its  tenants  were  paying  by 
checks  to  its  order.  It  should  have  presumed 
that  they  were  doing  so  in  some  instances  at 
least;  and,  this  being  so,  the  appellant  should 
have  known  that  the  agent  was  indorsing  such 
checks  for  deposit." 

Why  should  a  principal  be  bound  to  as- 
sume that  a  trusted  agent  was  going  outside 
of  his  agency?  I  cannot,  although  I  have 
tried,  see  the  force  of  such  reasoning.  Again 
I  assert  that  there  is  no  such  rule  of  law  or 
commercial  usage.  Does  the  average  tenant 
of  an  apartment  house  know  the  name  of  his 
landlord?  I  venture  to  say  he  does  not. 
And  even  if  he  does,  he  deals  entirely  with 
the  agent  True,  Phillips  knew  who  his 
landlord  was,  but  he  also  knew  that  the  Ar- 
cade Realty  Company  had  empowered  Clem- 
ent to  collect,  and  the  landlord,  having  given 
him  that  notice,  was  thoroughly  justified,  it 
seems  to  me,  in  assuming  that  the  payments 
were  being  made  to  the  agent  either  in  mon- 
ey or  in  checks  which  the  latter  might  hon- 
estly Indorse. 

If  Phillips,  either  because  he  did  not  trust 
Clement  or  for  any  other  reason,  chose  to 
pay  directly  by  check  drawn  in  the  landlord's 
favor,  he  was  entitled  to  the  protection  af- 
forded by  the  fact  that  his  banker  was  bound 
to  pay  only  the  payee  or  an  authorized  agent, 
and  It  is  to  be  remembered  that  plaintiff 
herein  has  succeeded  to  Phillips'  rights.  If 
the  bank  had  done  its  duty  Clement  could 
never  have  been  in  a  position  to  convert  the 
checks  and  thereby  injure  either  Phillips  or 
the  realty  company.  Concededly,  if  Clement 
had  been  getting  the  moneys  in  an  authoriz- 
ed way  he  could  have  converted  them  more 
easily.  But  this  does  not  prove  that  he  was 
authorized  to  indorse  the  corporation's  name. 
We  are  dealing  with  a  matter  of  implied 


agency  and  I  solemnly  believe  the  rule  an- 
nounced in  the  prevailing  opinion  is  illogical 
and  will  be  productive  of  much  harm.  It 
will  gladden  the  hearts  of  careless  bankers 
and  make  them  think  that  they  are  no  longer 
held  to  a  high  degree  of  care  in  protecting 
their  depositors  from  spoliation. 

In  the  prevailing  opinion  the  majority  of 
the  justices  approve  the  test  for  ascertain- 
ing an  agent's  authority  to  indorse  negotia- 
ble paper  as  set  forth  in  Jackson  Paper  Man- 
ufacturing Co.  v.  Commercial  National  Bank, 
199  111.  161-106,  65  N.  E.  136,  138  (59  L.  R, 
A.  657,  93  Am.  St.  Rep.  113),  in  which  Mr. 
Chief  Justice  Magruder  used  the  following 
language : 

"The  weight  of  authority  seems  to  be  in  favor 
of  the  contention  of  appellant  that  authority 
to  indorse  commercial  paper  can  only  be  implied 
where  the  agent  is  unable  to  perform  the  du- 
ties of  his  agency  without  the  exercise  of  such 
authority.  In  other  words,  the  power  of  an 
agent  to  indorse  commercial  paper  for  his  prin- 
cipal must  be  a  necessary  implication  from  an 
express  authority  conferred  upon  such  agent" 

Applying  this  test  to  the  case  at  bar,  it 
seems  to  me  that  power  of  indorsement  was 
not  a  necessary,  implication  from  the  agency. 
All  Clement  needed  to  do,  under  the  terms  of 
his  agency,  was  to  mall  each  check  of  this 
sort,  or  carry  it  or  send  it  by  messenger,  to 
his  principal. 


(«  Cal.  App.  598) 
POZZI  v.  ALPINE  EVAPORATED  CREAM 
CO.   (Civ.  2775.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  California,  April  8,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  5,  1919.) 

Appeal  and  Kebob  cg=>l002— Assiowmints— 
Unwarranted  Appeal. 
Where  the  evidence  was  clearly  conflicting, 
but  ample  to  justify  jury's  verdict  appellate 
court  cannot  interfere. 

Appeal  from  Superior  Court  Monterey 
County ;  J.  A.  Bardin,  Judge. 

Action  by  Angelo  Pozzl  against  the  Alpine 
Evaporated  Cream  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment 
affirmed. 

Zabala  &  Sargent,  of  Salinas,  for  appellant 
C.  F.  Lacey,  of  Salinas,  for  respondent 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  in  favor  of  plain- 
tiff for  $3,577.60,  alleged  to  be  due  as  the 
purchase  price  of  milk  delivered  by  plaintiff 
and  his  assignors  to  the  defendant  company. 
There  was  no  dispute  about  either  the  de- 
livery or  the  value  of  the  milk.  As  a  defense, 
defendant  contended  that  plaintiff  and  his 
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assignors  had  entered  into  oral  agreements  to 
deliver  to  defendant  all  milk  produced  at 
their  dairies  for  a  period  of  one  year  in  con- 
sideration of  the  payment  of  the  highest  mar- 
ket price  therefor  by  the  defendant  to  them ; 
that  the  plaintiff  and  his  assignors  delivered 
milk  for  a  period  approximately  three  months 
only  and  then  refused  to  deliver  longer.  De- 
fendant alleged  that,  by  reason  of  the  failure 
of  plaintiff  and  his  assignors  to  deliver  ac- 
cording to  their  alleged  contracts,  defendant 
has  been  damaged  in  the  sum  of  $3,000,  and 
defendant  filed  a  counterclaim  asking  for 
that  amount  Appellant  admits  that  the  only 
question  in  the  case  is:  Did  the  plaintiff 
and  his  assignors  agree  to  ship  the  milk  pro- 
duced on  their  several  dairies  to  defendant 
for  a  period  of  one  year?  It  then  contends 
that  the  verdict  is  contrary  to  the  evidence. 
From  an  examination  of  the  evidence  It  ap- 
pears that  it  was  clearly  conflicting,  and  that 
there  was  ample  evidence  to  justify  the  ver- 
dict of  the  Jury.  Under  such  circumstances, 
and  In  the  absence  of  a  single  assignment  of 
error  occurring  at  the  trial,  it  would  seem 
that  the  rule  of  law  is  sufficiently  dear  and 
well  established  to  make  an  appeal  to  this 
conrt  an  unnecessary  and  unwarranted  pro- 
ceeding. 
The  Judgment  Is  affirmed. 

We  concur:   HAVEN,  J.;   BRITTAIN,  J. 


(40  Cal.  App.  600) 

McGINN  v.  VAN  NESS  et  al.    (Civ.  2082.)  • 

(District  Conrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.   April  8,  1019.) 

1.  Appeal  and  Ebbob  <8=>179(1>— Issura  iw 
Lower  Coubt— Sufficiency  of  Answkb. 

In  action  to  foreclose  lien  for  street  work, 
contention  that  it  was  not  shown  that  board  of 
public  works  had  properly  apportioned  street 
assessments  as  directed  by  ordinance  cannot  be 
sustained,  where  complaint  alleged  such  fact 
and  no  issue  was  raised  thereon;  defendant's 
answer  not  containing  a  sufficient  denial  of  the 
averment. 

2.  Municipal  Corporations  <s=»4G5— Street 
Assessments— Defective  Apportionment— 
Validity. 

That  a  street  assessment  was  defective  for 
lack  of  proper  apportionment  as  directed  by  the 
ordinance  would  not  render  the  assessment  void 
upon  its  face,  being  at  most  an  irregularity, 
which  could  have  been  corrected  upon  appeal  to 
the  proper  board  in  the  manner  provided  by 
the  ordinance. 

3.  Municipal  Corporations  <8=>562(1)  — 
Street  Assessments— Errors  Not  Judicial 
—Necessity  of  First  Appealing  to  Boabd. 

It  is  only  such  errors  in  a  street  assessment 
as  are  jurisdictional,  and  which  appear  upon 


the  face  of  the  assessment,  that  may  be  taken 
advantage  of  upon  trial  of  an  action  to  enforce 
a  street  improvement  lien,  without  an  appeal 
having  been  first  taken  to  the  board. 

4.  Municipal  Corporations  $=>485(8)  — 
Street  Assessments— Recording — Collec- 
tive Indorsement. 

In  action  to  enforce  a  lien  for  street  work, 
defendant's  contention  that  the  record  shows 
that  the  warrant,  assessment,  and  diagram  were 
not  properly  recorded  as  required  by  the  terms 
of  the  ordinance  is  not  warranted,  where  the 
record  shows  they  were  indorsed  as  having  been 
duly  recorded  on  the.  day  of  their  filing  for  rec- 
ord, the  fair  intendment  from  this  showing  be- 
ing that  indorsement  was  made  upon  the  origi- 
nals, where  it  should  appear,  and  the  fact  that 
such  indorsement  was  collective  as  to  all  three 
documents  is  too  technical  to  deserve  considera- 
tion. 

5.  Municipal  Corporations  «=>485(3)  — 
Street  Improvements  —  Fobmalotes— Va- 
lidity of  Warrant. 

In  an  action  by  a  warrant  holder  to  enforce 
a  lien  for  street  improvements,  the  insufficient 
authentication  of  the  return  of  assessment  and 
warrant,  and  failure  of  the  secretary  of  the 
board  to  attach  his  signature  to  the  record,  does 
not  render  the  lien  invalid,  or  prejudice  the 
holder  of  the  warrant,  in  view  of  the  ordinance 
provision  that  no  assessment  or  proceedings 
prior  to  assessment  shall  be  held  invalid  for  in- 
formality or  defect,  where  the  resolution  of  in- 
tention was  actually  published,  which  ordinance 
provision  was  warranted  by  San  Francisco 
City  Charter,  art.  6,  a  2,  8  33. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Geo.  E.  C  roth  ere, 
Judge. 

Action  by  George  W.  McGinn  against  T.  C. 
Van  Ness,  Jr.,  and  others.  Judgment  for 
plaintiff,  and  defendants,  except  D.  L.  Bien- 
field,  appeal.  Affirmed. 

Wm,  H.  Chapman,  of  San  Francisco  (R  M. 
F.  Soto,  of  San  Francisco,  of  counsel),  for 
appellants. 

Fabius  T.  Finch,  of  San  Francisco,  for  re- 
spondent 

RICHARDS,  J.  This  is  an  action  to  fore- 
close a  lien  for  street  work  under  a  public 
contract  affecting  the  property  of  the  defend- 
ants. The  assessment  was  made  under  the 
procedure  provided  by  Ordinance  No.  2439, 
New  Series,  of  the  city  and  county  of  San 
Francisco,  approved  September  4,  1913,  under 
and  by  virtue  of  the  power  given  to  the  su- 
pervisors of  that  municipality  by  section  33, 
chapter  2,  of  article  0  of  its  charter.  The 
trial  court  decreed  a  foreclosure  of  said  lien, 
and  from  such  decree  the  defendants  have 
prosecuted  this  appeal. 

The  first  point  insisted  upon  by  the  appel- 
lants is  that  of  the  insufficiency  of  the  com- 
plaint as  tested  by  a  general  demurrer,  but  In 
view  of  the  fact  that  the  appellants  concede 
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in  their  opening  brief  that  the  complaint 
herein  as  amended  is  substantially  In  the 
same  form  as  the  complaint  in  the  case  of 
Bienfleld  v.  Van  Ness,  176  Cal.  886,  169  Pac. 
225,  and  that  the  Supreme  Court  In  that  case 
disposed  of  practically  every  point  herein 
urged  as  to  the  insufficiency  of  the  complaint 
adversely  to  the  appellants,  it  is  not  necessa- 
ry to  further  consider  this  phase  of  the  case. 

[1]  The  next  contention  of  the  appellants 
requiring  consideration  is  the  claim  that  the 
board  of  public  works  is  not  shown  to  have 
properly  apportioned  the  assessment,  as  di- 
rected by  the  ordinance.  The  complaint  in 
that  behalf  alleges  that  the  board  of  public 
works  "duly  and  regularly  made  an  assess- 
ment to  cover  the  sum  due  for  the  work  per- 
formed and  specified  in  conformity  with  the 
provisions  of  the  charter  of  San  Francisco 
and  in  accordance  with  the  provisions  of  Or- 
dinance No.  2439."  We  do  not  find  any  suffi- 
cient denial  of  this  averment  to  raise  an  is- 
sue involving  the  point  urged  in  the  appel- 
lants' contention,  and  we  regard  the  aver- 
ment of  the  defendants'  answer  relied  upon 
by  them  as  ineffectual  to  present  such  issue. 
Beckett  v.  Morse,  4  Gal.  App.  232,  87  Pac.  408. 

[2,  3]  But  even  if  it  were  to  be  assumed 
that  the  assessment  was  defective  in  the  re- 
spect claimed,  it  was  not  such  a  defect  as,  in 
our  opinion,  would  render  the  assessment 
void  upon  its  face,  but  was  at  most  only  an 
irregularity  which  could  and  doubtless  would 
have  been  corrected  upon  an  appeal  to  the 
proper  board  under  section  21  of  the  ordi- 
nance In  question.  It  is  only  such  errors  as 
are  jurisdictional  and  which  appear  upon  the 
face  of  the  assessment  that  may  be  taken 
advantage  of  upon  the  trial  without  an  ap- 
peal having  been  first  made  to  the  board. 
Chase  v.  Trout,  146  Cal.  357,  80  Pac.  81; 
Girvtn  v.  Simon,  116  Cal.  604,  48  Pac.  720; 
McLaughlin  v.  Knobloch,  161  Cal.  676,  120 
Pac.  27;  Ramlsh  v.  Hartwell,  126  Cal.  443, 
58  Pac.  920. 

[4]  The  next  contention  of  the  appellants 
is  that  the  record  shows  that  the  warrant, 
assessment,  and  diagram  were  not  properly 
recorded  as  required  by  the  terms  of  the  or- 
dinance. In  thus  stating  the  condition  of  the 
record,  we  think  counsel  for  the  appellants 
are  in  error.  The  record  shows  that  the  war- 
rant, assessment  and  diagram  were  Indorsed 
as  having  been  duly  recorded  on  the  same 
day  on  which  they  were  filed  for  record.  The 
fair  intendment  from  this  showing  is  that 
this  Indorsement  was  made  upon  the  origi- 
nals where  it  should  appear.  The  fact  that 
such  Indorsement  was  collective  as  to  all 
three  of  these  documents,  and  not  made  upon 
each  separately,  is  too  technical  to  deserve 
consideration: 

[61  The  case  of  Bienfleld  v.  Van  Ness,  su- 
pra, seems  to  dispose  of  the  objections  of  the 
appellants  as  to  the  sufficient  authentication 


of  the  return  of  the  assessment  and  warrant, 
also  to  hold  that  the  failure  of  the  sec- 
retary of  the  board  to  attach  his  signature  to 
the  record  does  not  render  the  lien  invalid 
nor  prejudice  the  holder  of  the  warrant.  In 
that  case,  also,  practically  all  of  the  other 
objections  which  the  appellants  herein  make 
to  the  sufficiency  of  this  assessment  and  the 
lien  sought  to  be  foreclosed  in  this  action  are 
held  to  have  been  rendered  unavailing  by  the 
following  provision  of  the  ordinance,  namely : 

"No  assessment,  warrant,  diagram  or  affidavit 
of  demand  and  nonpayment  after  issue  of  the 
same,  and  no  proceedings  prior  to  the  assess- 
ment, shall  be  held^  invalid  by  any  court  for  any 
error,  informality  or  other  defect  in  the  same, 
where  the  resolution  of  intention  of  the  board 
of  public  works  to  recommend  to  the  supervisors 
the  ordering  of  the  improvement  has  been  actu- 
ally published  and  posted  and  the  notices  of 
improvement  posted  as  in  this  ordinance  pro- 
vided." Bienfleld  v.  Van  Ness,  supra;  Chase 
v.  Trout,  supra. 

This  disposes  of  every  material  point  urged 
by  the  appellants  upon  this  appeal. 
Judgment  affirmed. 


We  concur: 
CAN,  J. 


WASTE,   P.   J.;  KERRI- 


(40  Cal.  App.  624) 

RAUER'S  LAW  &  COLLECTION  CO.,  Inc., 
v.  SHERIDAN  PROCTOR  CO.  et  al. 
(Civ.  2200.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  2, 1919.) 

1.  Judgment  <8=»882— Tendeb  of  Amount— 
Deposit  in  Coubt. 

Depositing  amount  of  judgment  with  clerk 
of  court,  and  notifying  judgment  creditor  that 
the  same  was  there  subject  to  his  demand,  did 
not  constitute  a  legal  tender. 

2.  Ten  deb  «=»12(2)— Sufficiency  of  Tender. 

Nothing  short  of  the  full  amount  due  the 
creditor  is  sufficient  to  constitute  a  valid  ten- 
der, and  the  debtor  must  at  his  peril  offer  the 
full  amount.  , 

3.  Judgment  <je=>622(l)— Res  Judicata— Mat- 
ters of  Counterclaim. 

A  matter  pleaded  by  way  of  counterclaim 
in  a  former  action  cannot  be  held  to  have  been 
adjudicated,  where  it  appears  from  the  record 
that  the  counterclaim  did  not  exist  at  the  time, 
but  that  it  matured  some  months  later,  and 
it  is  apparent  that  it  was  not  pressed,  for  the 
reason  that  it  was  not  an  existing  demand,  un- 
der Code  Civ.  Proc.  5  438,  subd.  2. 

4.  Judgment  <t=»951(l)— Res  Judicata— Bub- 
den  of  Pboof. 

In  order  to  debar  a  defendant's  right  to 
recover  on  the  ground  that  the  matter  was 
adjudicated  in  a  former  case,  it  was  neces- 
sary for  plaintiff  to  show  that  the  matter  had 
been  theretofore  adjudicated. 
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Appeal  from  Superior  Court  of  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Action  by  the  Rauer*s  Law  &  Collection 
Company,  Incorporated,  against  the  Sheridan 
Proctor  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

William  Tomsky,  of  San  Francisco,  for  ap- 
pellant. 

W.  H.  Barrows  and  Martin  Uldall.  both  of 
San  Francisco,  for  respondents. 

KERRIGAN,  J.  This  is  an  appeal  by  plain- 
tiff from  a  judgment  rendered  in  its  favor 
for  the  sum  of  $49.32.  The  action  was 
brought  to  recover  $312.50  as  the  agreed  price 
of  certain  personal  property  sold  and  deliver- 
ed by  the  plaintiff's  assignor,  the  Eastern  Out- 
fitting Company,  to  the  defendant,  Sheridan 
Proctor  Company.  In  its  answer,  said  defend- 
ant admitted  the  indebtedness  pleaded  in  the 
complaint,  but  set  up  as  a  counterclaim  a 
judgment  in  its  favor  against  the  plaintiff's 
assignor  of  $15,  and  a  demand  for  $247,  the 
price  of  storage  of  certain  furniture,, 

[1 , 2]  The  appeal  presents  but  two  ques- 
tions. As  to  the  first  of  these  it  appears  that 
prior  to  the.  commencement  of  this  action  the 
plaintiff,  in  an  attempt  to  satisfy  a  former 
judgment  of  $15  in  favor  of  the  defendant,  de- 
posited that  sum  with  the  clerk  of  the  court, 
notifying  the  defendant  that  the  same  was 
there  subject  to  its  demand.  Such  a  deposit 
'and  notice  alone  certainly  did  not  constitute 
a  legal  tender,  and.  even  if  it  had,  it  would 
have  been  unavailing,  for  the  reason  that  a 
small  sum  for  interest  upon  the  judgment  had 
accrued,  which  was  not  Included  In  the 
amount  deposited.  Nothing  short  of  the  full 
amount  due  the  creditor  IS  sufficient  to  con- 
stitute a  valid  tender,  and  the  debtor  must 
at  his  peril  offer  the  full  amount  38  Cyc.  137. 

[3,4]  Respecting  the  other  point,  plaintiff 
asserts  that  the  claim  for  storage  constitu- 
ting defendant's  second  cause  of  counterclaim 
had  been  adjudicated  in  a  former  action.  It 
is  true  that  this  •matter  was  pleaded  by  the 
defendant  by  way  of  a  counterclaim  in  a 
former  action  between  It  and  the  plaintiff's 
assignor;  but  it  also  appears  from  the  record 
that  such  counterclaim  did  not  exist  at  the 
time  that  action  was  commenced,  but  that  it 
matured  some  months  later.  It  is  apparent 
that  it  was  not  pressed  in  the  first  action  for 
the  simple  reason  that  it  was  not  an  existing 
demand  at  the  time  the  action  was  commenced 
(Code  Civ.Proc.  §  438,  subd.  2;  Wood  v.  Brush, 
72  Cal.  224,  13  Pac.  627;  McGuire  v.  Edsall, 
14  Mont.  359,  36.  Pac.  453),  and  therefore  was 
not  adjudicated  In  that  case.  Moreover,  no 
evidence  was  introduced  by  the  plaintiff  in  the 
present  action  that  the  subject  of  the  defend- 
ant's counterclaim  was  res  ad  judicata;  the 


only  reference  to  It  occurring  in  the  cross-ex- 
amination of  a  witness.  In  order  to  debar  de- 
fendant's right  to  recover  In  this  action  on 
its  counterclaim,  it  was  necessary  for  the 
plaintiff  to  show  that  the  matter  had  been 
theretofore  adjudicated,  which,  as  we  have 
said,  was  not  done. 
The  judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  RIOHAIHDS.J. 


(40  CaL  App.  4*1) 
THOMAS  v.  NEWMARK  GRAIN  CO.  et  aL 
(Civ.  2330.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   March  28,  1919.) 

Corporations  <8=>513(4)  —  Complaint  oir 
Draft  —  SumoncNCT  —  Authority  or 

AQt  NT. 

Complaint  against  a  grain  company  and 
the  agent  in  charge  of  its  business  in  a  county 
on  a  draft  of  the  company  executed  by  the  agent 
stated  no  cause  of  action,  where  it  embodied  no 
allegation  showing  that  the  agent's  authority  aa 
the  person  in  charge  of  the  company's  busi- 
ness included  authority  to  execute  such  a  writ- 
ing, despite  allegations  the  agent  was  in  charge 
of  the  business  in  the  county  and  aa  such  agent 
executed  the  draft. 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Action  by  L.  J.  Thomas  against  the  New- 
mark  Grain  Company  and  F.  A.  Wolz.  From 
judgment  for  plaintiff,  defendant  Grain  Com- 
pany appeals.  Reversed. 

A.  M.  Norton,  of  Los  Angeles,  and  Childers 
&  Bruce,  of  El  Centro,  for  appellant 

Galen  Nichols  and  B..R  Simon,  both  of  El 
Centro,  for  respondent 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered in  favor  of  the  plaintiff,  presented  on 
the  Judgment  roll  alone. 

We  think  that  the  appellant  Is  right  in  Its 
claim  that  the  complaint  In  the  case  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  It  was  first  alleged  that  the  appel- 
lant is  a  corporation  organized  under  the 
laws  of  California  and  having  and  maintain- 
ing a  place  of  business  in  the  city  of  El  Cen- 
tra, county  of  Imperial.  These  allegations 
followed : 

"That  defendant  F.  A.  Wolz  is,  and  was  dur- 
ing all  the  times  mentioned  in  this  complaint, 
the  duly  authorized  and  accredited  and .  acting 
agent  of  the  defendant  Newmark  Grain  Compa- 
ny. That  said  F.  A.  Wols  is,  and  was  at  all 
times  mentioned  in  this  complaint  in  charge  of 
the  business  of  the  defendant  Newmark  Grain 
Company,  in  the  county  of  Imperial,  and  is, 
and  was,  in  charge  of  the  place  of  business  of 
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the  said  defendant  in  the  city*of  El  Centro, 
county  of  Imperial,  state  of  California.  That 
on  the  9th  day  of  June,  191ft,  for  a  valuable 
consideration,  the  said  F.  A.  Wota,  as  snch 
agent  at  El  Centro,  said  county  and  state,  made 
and  executed  a  certain  draft  in  words  and  fig- 
urea  as  follows:  'El  Centro  6/9/15  A  No.  197 
Newmark  Grain  Co.,  Incorporated,  447  So.  Los 
Angeles  St.,  Los  Angeles,  Cal.  Pay  to  the  or- 
der of  L.  J.  Thomas  $600.00  six  hundred  & 
no/100  dollars.  18627  18627  F.  A.  Wola'— and 
thereupon  delivered  said  draft  to  the  plaintiff 
herein." 

The  fourth  paragraph  of  the  complaint  al- 
leged that  the  "draft"  was  presented  for  pay- 
ment to  appellant,  and  payment  refused,  and 
that  no  part  thereof  had  been  paid.  The 
written  instrument  set  out  in  the  complaint 
appears  to  have  been  executed  by  Wobs  alone. 
Therefore  it  was  both  necessary,  In  order  to 
charge  appellant,  that  it  be  made  to  appear 
that  the  instrument  was  executed  on  its  be- 
half, and  that  Wolz  possessed  authority  to 
execute  the  same.  While  it  is  stated  that 
Wolz  was  "in  charge  of  the  business  of  de- 
fendant Newmark  Grain  Company  in  the 
county  of  Imperial,"  and  that  "as  such  agent 
at  El  Centro"  he  made  and  executed  the 
draft,  there  is  no  allegation  showing  that  his 
authority  as  the  person  in  charge  of  the  de- 
fendant's business,  whatever  it  might  have 
been,  included  authority  to  execute  a  writing 
such  as  that  sued  upon.  We  think  that  such 
allegation  was  essential  to  show  liability 
against  this  appellant.  The  instrument  ap- 
pears to  be  in  form  a  bill  of  exchange,  but 
in  effect  answering  to  a  promissory  note,  as 
defined  In  section  3245,  Civil  Code. 

The  judgment  appealed  from  Is  reversed. 

We  concur:   CONRET,  P.  J.;   SHAW,  J. 


(40  Cal.  Ann,  40) 

FARRISEB  v.  SUPERIOR  COURT  IN  AND 
FOR  LOS  ANGELES  COUNTY  et  aL 
(Civ.  2944.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   March  27,  1919) 

1.  Justices  of  the  Peace  «=>162(1)— Appeal 
to  superior  court — statutes. 
Appellant  from  justice  court,  in  giving  no- 
tice of  appeal  and  filing  undertaking,  having 
fully  complied  with  Code  Civ.  Proc.  ||  974,  978, 
the  justice  was  divested  of  all  jurisdiction,  other 
than,  as  required  by  section  977,  and  subject 
to  the  payment  of  his  fees,  to  transmit  the  rec- 
ord to  the  clerk  of  the  superior  court  for  fur- 
ther proceedings;  the  jurisdiction  of  the  su- 
perior court  attaching  on  perfecting  of  the  ap- 
peal by  filing  of  the  undertaking,  and  being 
open  to  divestment  only  by  order  of  dismissal, 
or  some  other  order  of  the  superior  court  it- 
self. 


2.  Justices  of  the  Peace  «=>  139— Appeal 
to  Superior  Court— Second  Appeal. 

Where  a  first  appeal  from  justice  court  to 
the  superior  court  was  perfected,  it  effected  a 
transfer  of  the  case  to  the  superior  court,  and 
there  was  nothing  in  the  justice  court  which 
could  be  made  the  subject  of  a  second  appeal, 
and  the  proceeding,  since  there  was  nothing  on 
which  it  could  operate,  was  a  nullity. 

3.  Justices  of  the  Peace  «=>  159(6) — Ap- 
peal TO  SUPEBIOB  COUBT  —  FAILURE  OF 

Sureties  to  Justify — Statute. 
Though  Code  Civ.  Proc.  f  978a,  provides 
that,  where  exception  to  the  sufficiency  of  the 
sureties  on  an  undertaking  on  appeal  from  a  jus- 
tice court  is  interposed,  they  must  justify  with- 
in five  days,  otherwise  the  appeal  must  be  re- 
garded aa  if  no  undertaking  had  been  given, 
the  matter  does  not  ipso  facto  affect  the  ap- 
peal, perfecting  of  which  has  vested  jurisdic- 
tion or  the  case  in  the  superior  court,  but  mere- 
ly gives  respondent  the  right  to  move  for  its 
dismissal  on  the  ground  it  has  become  inef- 
fectual. 

Petition  for  certiorari  by  Anna  Farrlsee 
against  the  Superior  Court  of  the  State  of 
California  In  and  for  the  County  of  Los  An- 
geles, and  Grant  Jackson  and  Fred  EL  Taft, 
Judges  thereof.  Order  of  superior,  court  an- 
nulled. 

Louis  N.  Wheal  ton,  of  Long  Beach,  for  pe- 
titioner. 

Charles  M.  Ackerman,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  Certiorari.  The  question  pre- 
sented is  the  power  of  the  superior  court  to 
proceed  with  the  trial  of  an  action  pending 
therein  on  appeal  from  a  judgment  rendered 
by  a  justice's  court,  after  denying  a  motion  to 
dismiss  the  same  made  upon  the  ground  that 
the  superior  court  is  without  jurisdiction  to 
try  the  case,  for  the  season  that  the  sureties 
upon  the  undertaking  failed  to  qualify  within 
five  days  after  exceptions  interposed  to  their 
sufficiency,  and  that  a  second  notice  of  appeal 
and  undertaking  thereon,  filed  before  the  ex- 
piration of  the  time  within  which  the  sure- 
ties might  have  qualified  and  while  the  first 
appeal  was  operative,  was  a  nullity. 

[1-3]  An  appeal  from  a  justice's  court  is 
taken  by  filing  a  notice  thereof  with  the  jus- 
tice and  serving  a  copy  thereof  upon  the  ad-* 
verse  party  (section  974,  Code  Civ.  Proc.),  but 
it  "is  not  effectual  for  any  purpose,  unless  an 
undertaking  be  filed"  (section  978,  Code  Civ. 
Proc).  This  implies  that  it  is  effectual  if 
the  undertaking  required  be  filed.  Appellant, 
in  giving  the  notice  and  filing  the  undertak- 
ing, having  fully  complied  with  the  provisions 
of  the  Code,  the  justice  was  divested  of  all 
jurisdiction  in  the  matter,  other  than,  as  re- 
quired by  section  977,  Code  of  Civil  Proce- 
dure, and  subject  to  the  payment  of  his  fees, 
to  transmit  the  record  to  the  clerk  of  the 


3 For  other  cam  aes  Mm*  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Iodeses 


Digitized  by 


Google 


74 


181  PACIFIC 


REPORTER 


(Cal. 


superior  court  for  further  proceedings.  "The 
Jurisdiction  of  the  superior  court  attached 
upon  the  perfecting  of  the  appeal  by  the  filing 
of  the  undertaking,  and  having  once  attached 
could  be  divested  only  by  an  order  of  dis- 
missal or  some  other  act  of  that  court."  Mof- 
fat v.  Greenwalt,  90  Cal.  368,  27  Pac.  296. 
The  first  appeal  having  been  perfected,  It  ip- 
so facto  effected  a  transfer  of  the  case  to  the 
superior  court;  hence  there  was  nothing  in 
the  justice's  court  which  could  be  made  the 
subject  of  the  second  appeal  (Brown  v.  Plum- 
mer,  70  CaL  337,  11  Pac.  631 ;  Tompkins  v. 
Montgomery,  116  Cal.  120,  47  Pac.  1006),  and 
the  proceeding,  since  there  was  nothing  upon 
which  it  could  operate  was,  therefore,  a 
nullity.  While  section  978a,  Code  of  Civil 
Procedure,  provides  that,  where  an  exception 
to  the  sufficiency  of  the  sureties  is  interposed, 
they  must  Justify  within  five  days  thereafter, 
otherwise  the  appeal  must  be  regarded  as  if 
no  such  undertaking  had  been  given,  this 
does  not,  ipso  facto,  affect  the  appeal,  the 
perfecting  of  which  has  vested  Jurisdiction 
of  the  case  in  the  superior  court;  but,  as  said 
in  Moffat  v.  Greenwalt,  supra,  the  provision 
is  to  be  construed  "as  giving  to  the  respond- 
ent the  right,  If  he  shall  choose  to  avail  him- 
self thereof,  to  move  for  Its  dismissal  upon 
the  ground  that  since  it  was  taken  it  has 
become  ineffectual."  The  purported  appeal 
in  the  second  proceeding,  therefore,  being  a 
nullity,  and  the  sureties  upon  the  undertak- 
ing on  the  first  appeal  having,  in  response  to 
exception  to  their  sufficiency,  failed  to  Justi- 
fy, it  follows  that,  upon  the  conceded  showing 
of  such  fact  made,  the  court  had  no  jurisdic- 
tion other  than  to  make  an  order  granting 
petitioner's  motion. 

The  order  denying  petitioner's  motion  to 
dismiss  the  appeal  in  that  certain  action 
wherein  Lewis  E.  Tucker  is  plaintiff  and 
petitioner  is  defendant,  now  pending  in  the 
superior  court  of  Los  Angeles  county,  is  an- 
nulled; and^  it  is  further  ordered  that  re- 
spondent refrain  and  desist  from  any  action 
or  proceeding  therein  other  than  to  make  an 
order  dismissing  the  appeal  from  the  Judg- 
ment rendered  by  the  justice's  court. 

We  concur:   CONREY,  P.  J.;  JAMBS,  J. 


(40  CaL  App.  40) 

COLYEAR  v.  SUPERIOR  COURT  IN  AND 
FOR  LOS  ANGELES  COUNTY 
et  aL    (Civ.  2964.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  March  27,  1919.) 

1.  Execution  <§=414— Supplementary  Pro- 
ceedings—Adverse Interest  in  Property 
— Warehouseman's  Lien. 
In  supplementary  proceedings  under  Code 

Civ.  Proc.  |  717,  court's  order,  under  section 


719,  requiring  warehouseman,  who  was  not  a 
party  to  the  action,  to  deliver  judgment  debtor's 
stored  goods  to  judgment  creditor  notwithstand- 
ing warehouseman's  claim  of  lien  thereon  for 
storage  charges,  was  unwarranted,  in  view  of 
section  720,  warehouseman  being  entitled  to 
have  his  right  in  the  property  determined  in 
an  ordinary  action. 

2.  Prohibition  «=>3(5)  —  Grounds— Threat 
to  Adjudge  Petitioner  Guilty  of  Con- 
tempt. 

Where  court  made  unwarranted  order  in 
supplementary  proceedings  directing  warehouse- 
man claiming  lien  on  goods  to  deliver  them  to 
judgment  creditor,  and  threatens  to  adjudge 
warehouseman  in  contempt  and  commit  him  to 
jail  as  punishment  for  refusal  to  comply  there- 
with, an  appeal  from  the  order  will  not  afFord 
speedy  and  adequate  remedy,  and  prohibition 
to  prohibit  court  from  adjudging  him  in  con- 
tempt will  lie. 

Petition  for  writ  of  prohibition  by  Curtis 
O.  Colyear  doing  business  under  the  firm 
name  and  style  of  the  Colyear  Van  &  Stor- 
age Company  against  the  Superior  Court  of 
the  State  of  California  in  and  for  County 
of  Los  Angeles  and  another.  Respondent  or- 
dered to  desist  and  refrain  from  enforcing 
certain  order. 

Joseph  A.  Adair,  W.  S.  Balrd,  and  Henry 
O.  Wackerbarth,  all  of  Los  Angeles,  for  pe- 
titioner. 

Mabel  Walker  Willebrandt,  of  Los  Angeles, 
for  respondents. 

SHAW,  J.  Prohibition.  As  appears  from 
the  verified  petition,  to  which  respondent  has 
Interposed  a  general  demurrer  and  an  an- 
swer, A.  H.  Mitchell,  then  in  the  possession 
of  certain  household  furniture  and  furnish- 
ings, did,  on  September  4,  1918,  deliver  the 
same  to  petitioner  who,  as  a  warehouseman, 
received  the  same  on  storage  for  hire  and 
Issued  a  nonnegotiable  warehouse  receipt 
therefor.  Thereafter  the  sheriff  of  Los  An- 
geles county,  under  and  by  virtue  of  an  exe- 
cution issued  upon. a  Judgment  rendered  by 
the  superior  court  of  Los  Angeles  county  In 
an  action  to  which  petitioner  was  not  a  par- 
ty, brought  therein  by  Harry  Perkins  against 
A.  H.  Mitchell  for  the  possession  of  the  goods, 
made  demand  upon  petitioner  for  the  deliv- 
ery of  the  same  to  him,  with  which  demand 
petitioner  refused  to  comply,  unless  he  pro- 
duced an  order  therefor  from  Mitchell  and 
paid  the  storage  charges.  Thereupon  an  or- 
der was  issued  in  said  action  by  respondent, 
copy  of  which  was"  duly  served  upon  peti- 
tioner, requiring  him  to  appear  in  said  court 
to  answer  concerning  said  property.  Upon 
the  appearance  of  petitioner  in  response  to 
said  order,  a  hearing  was  had  wherein  an 
order  was  made  as  follows; 

"Harry  Perkins  v.  A.  H.  Mitchell.  In  the 
matter  of  the  order  for  appearance  of  A.  H. 
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Mitchell,  judgment  debtor,  and  the  order  for 
Colyear  Van  &  Storage  Company  to  appear  and 
answer  concerning  property,  which  comes  on 
now  to  be  heard,  P.  Horowitz  and  Mabel  W. 
Willebrandt  appearing  as  attorneys  for  the 
plaintiff  and  H.  O.  Wackerbarth  appearing  for 
the  defendant,  it  appearing  that  Colyear  Van  ft 
Storage  Company  has  the  property  described  in 
the  complaint,  and  is  holding  the  same  as  the 
agent  of  defendant,  it  is  ordered  that  said  Col- 
year Van  &  Storage  Company  deliver  said 
property  to  the  plaintiff  within  10  days." 

Petitioner,  claiming  an  interest  in  the 
property,  refuses  to  comply  with  the  order, 
by  reason  whereof  respondent  threatens  to 
and  will,  unless  prohibited  by  this  court, 
adjudge  petitioner  guilty  of  contempt  and 
commit  him  to  jail  as  punishment  therefor. 

[1,  2]  Petitioner  was  not  a  party  to  the 
action  of  Perkins  v.  Mitchell,  and  the  order 
made,  requiring  him  to  deliver  to  plaintiff 
therein  the  goods  in  which  he  claimed  an  in- 
terest was  wholly  unwarranted.  Counsel 
for  respondent  Insists,  however,  that  petition- 
er, though  not  a  party  to  the  action,  if  ag- 
grieved by  the  order  made,  has  a  right  to 
appeal  therefrom,  and  since  an  appeal  will 
afford  him  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  pro- 
hibition will  not  He.  Conceding,  but  not 
holding,  this  to  be  true,  a  sufficient  answer 
thereto  is  that  petitioner  is  not  seeking  a 
review  of  the  order,  but  seeks  to  have  the 
court  prohibited  from  making  an  order  based 
thereon,  which  the  court  threatens  to  and 
will  make,  adjudging  him  guilty  of  contempt 
and  committing  him  to  Jail  for  refusing  to 
comply  therewith,  from  which,  if  made,  no 
appeal  lies. 

The  order  made  was  In  a  proceeding  sup- 
plementary to  execution,  as  provided  by  chap- 
ter 2  (of  title  9  of  part  2),  Code  of  Civil 
Procedure.  Section  717  provides  that  after  a 
return  of  an  execution  against  property  of 
the  judgment  debtor  and  npon  proof  that  any 
person  has  property  of  such  judgment  debtor, 
the  judge  may  by  order  require  such  person 
to  appear  and  answer  concerning  the  same. 
It  was  under  this  provision  of  law  that  pe- 
titioner was  required  to  appear  and  answer 
concerning  the  property.  Section  719  pro- 
vides that  the  judge  upon  such  hearing  may 
order  any  property  belonging  to  the  Judgment 
debtor,  which  Is  In  the  hands  of  any  other 
person,  to  be  applied  toward  the  satisfaction 
of  the  judgment,  but  with  this  express  pro- 
viso: 

"But  no  such  order  can  be  made  as  to  •  •  • 
property  in  the  hands  of  any  other  person, 
*  *  *  if  such  person  claims  an  interest  in 
the  property  adverse  to  the  judgment  debtor." 

It  Is  perfectly  clear  that  petitioner  claimed 
an  Interest  In  the  property  adverse  to  Mitchell 
by  virtue  of  his  lien  thereon  as  a  warehouse- 
man for  the  storage  of  the  property  con- 


signed to  him  by  one  who,  In  so  far  as  this 
record  shows,  was  at  the  time  of  the  con- 
signment in  the-  lawful  possession  thereof. 
The  law  does  not  authorize  the  trial  of  the 
rights  of  a  third  party  claiming  property  ad- 
verse to  a  judgment  debtor  In  this  summary 
manner.  He  Is  entitled  to  his  day  in  court, 
with  an  opportunity  for  the  determination  of 
his  rights  in  an  ordinary  action,  as  sped  fled 
In  section  720,  Code  of  Civil  Procedure, 
which  provides  that,  If  It  appears  that  a 
person  having  property  of  the  judgment  debt- 
or In  any  case  claims  an  Interest  therein  ad- 
verse to  such  Judgment  debtor,  the  judgment 
creditor  may  maintain  an  action  against 
such  person  for  the  recovery  thereof ;  and  the 
court  may  by  order  forbid  a  disposition  or 
transfer  of  the  property  until  an  action  can 
be  commenced  and  prosecuted  to  judgment 

The  court  acted  In  excess  of  Its  Jurisdic- 
tion In  making  the  order  requiring  petitioner 
to  deliver  possession  of  the  property  to  plain- 
tiff in  said  action.  McDowell  v.  Bell,  86  Cal. 
615,  25  Pac.  128 ;  High  v.  Bank  of  Commerce, 
103  Cal  525,  37  Pac.  508  ;  Lewis  v.  Cham- 
berlain, 108  CaL  525,  41  Pac.  413.  Hence  it 
follows  that  the  violation  of  such  order  con- 
stitutes no  warrant  for  adjudging  petitioner 
guilty  of  contempt  and  imposing  punishment 
therefor. 

It  Is  therefore  ordered  that  respondent  de- 
sist and  refrain  from  any  proceeding  having 
for  Its  purpose  the  enforcing  of  that  certain 
order  made  by  the  superior  court  of  Los 
Angeles  county  on  March  6,  1919,  In  the  case 
of  Harry  Perkins  v.  A.  H.  Mitchell. 

We  concur:   CONEEY,  P.  J.;  JAMES,  J. 


(40  Cal.  App.  661) 
SCRIBANTE  v.  EDWARDS  et  aL 
(Civ.  2721.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 2,  California.  April  4,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  2,  1919.) 

Mechanics'  Liens  «=>72— ExtbI  Work  Ob- 
debed  bt  abchitect — liability  of  ownee. 
In  a  suit  to  foreclose  mechanic's  lien,  con- 
tract to  lay  a  concrete  floor  over  the  entire 
surface  of  a  basement  not  less  than  5  Inches 
thick,  the  work  to  be  performed  under  direc- 
tion of  the  architect,  held  to  bind  the  owner  to 
pay  for  extra  thickness  of  foundation  ordered 
by  architect  in  view  of  Civ.  Code,  ||  2317,  2319, 
2331,  2332,  2334,  3519,  and  3521. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Action  by  Q.  Scrlbante  against  William 
Edwards  and  others.  From  the  judgment 
rendered,  defendants  appeal.  Affirmed. 
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Edgar  C.  Chapman,  of  San  Francisco,  for 
appellants. 

Albert  Picard,  of  San  Francisco,  for  re- 
spondent. 

BRITTAIN,  J.  The  defendant  owner  ap- 
peals from  a  judgment  on  a  mechanic's  lien. 
As  stated  in  the  opening  brief,  the  single 
point  presented  Is  upon  the  Interpretation 
of  the  contract  No  authorities  are  cited 
In  the  briefs.  The  contract  was  evidenced 
by  two  writings,  both  prepared  by  the  archi- 
tect employed  by  the  owner,  one  In  form  an 
offer  to  do  the  work,  and  the  other  a  formal 
acceptance  of  the  offer.  The  work  was  to 
ley  a  concrete  floor  in  the  basement  of  an 
old  building,  under  which  there  was  a  pres. 
sure  of  water,  causing  it  to  precolate 
through  the  old  floor  and  to  flood  the  base- 
ment. When  the  writings  were  prepared, 
the  basement  was  flooded  to  a  depth  of 
about  18  inches  and  the  old  floor  was  cover-, 
ed  with  mud.  It  was  impracticable,  if  not 
impossible,  to  ascertain  the  condition  of  the 
old  floor,  and  the  architect  and  contractor, 
at  least,  assumed  it  was  substantially  level. 
The  offer  was  to  pump  out  and  to  clean  the 
basement  and  to  do  certain  other  work  In 
addition  to  the  main  work  of  laying  the  con- 
crete floor.  Upon  the  assumption  of  sub- 
stantial uniformity  of  the  surface  of  the  old 
floor,  the  contractor  computed  the  amount 
of  concrete  which  would  be  required  to  lay 
a  floor  with  a  foundation  5  Inches  tblck 
with  a  surface  of  an  additional  thickness 
of  one  Inch.  The  architect  was  not  at  that 
time  sure  whether  a  floor  of  the  thickness 
bid  upon  would  be  sufficiently  strong  to  stop 
out  the  percolating  water,  a  unit  price  for 
extra  thickness  was  fixed  by  a  computation 
of  the  area  of  the  basement  multiplied  by 
one  inch  to  ascertain  the  number  of  cubic 
yards  of  concrete  which  would  be  required 
for  each  additional  Inch  of  thickness. 

The  clauses  of  the  contract  which  are  In 
question  are  the  following: 

"Lay  a  concrete  floor  over  the  entire  surface 
of  the  basement  not  less  than  five  inches  thick 
with  good  add  proper  fall  to  the  sunn)  at  N.  E. 
corner  of  the  basement;  •  •  *  lay  a  top  or 
finish  floor  one  inch  thick.  *  •  •  This  work 
is  to  be  performed  under  the  direction  of  Fred 
Burrage  Wood,  architect,  for  the  stun  of  one 
thousand  and  twenty-five  ($1,025.00)  dollars. 
*  *  *  Should  you  desire  to  increase  the  thick- 
ness of  the  base  or  foundation  floor  I  will  fur- 
nish the  materials  same  as  in  proposed  floor 
as  above  and  perform  the  labor  for  the  sum  of 
one  hundred  and  twenty-five  ($120.00)  per  inch 
thickness  over  and  above  the  proposed  five 
inches." 

When  the  basement  was  pumped  out,  upon 
the  advice  of  the  architect,  the  owner, 
through  the  architect,  orally  Instructed  the 
contractor  to  Increase  the  thickness  of  the 
foundation  one  inch.  It  was  then  apparent 
that  the  old  floor  was  undulating,  and  that 


REPORTER  (CaL 

a  floor  of  uniform  thickness  would  not  per- 
mit drainage  to-  the  sump.  The  contractor 
Informed  the  architect  that,  even  with  the 
proposed  additional  Inch  of  concrete,  If  the 
floor  were  laid  so  as  to  permit  drainage,  it 
would  leave  only  about  3  inches  of  thickness 
over  the  high  places  in  the  old  floor.  The 
architect  thereupon  directed  the  foundation 
to  be  made  6  inches  thick  over  the  high 
places^  and  himself  marked  at  more  than 
60  places  on  the  walls  and  pillars  the  eleva- 
tions to  which  the  floor  was  td  be  laid. 
When  the  work  was  completed  it  was  found 
the  additional  concrete  over  the  original 
amount  determined  by  computation  was 
equivalent  to  4%  inches  over  the  entire 
floor,  that  is,  the  admittedly  ordered  inch 
plus  8%  Inches  additional  which  it  is  ad- 
mitted went  Into  the  basement  In  filling  the 
low  spots  in  the  original  floor  and  in  bring- 
ing the  floor  to  the  grade  directed  by  the 
architect,  acting  for  the  owner. 

On  behalf  of  the  appellant  it  is  contended 
that  under  the  contract  as  modified  by  the 
order  of  the  additional  Inch  of  concrete  the 
contractor  was  bound  to  lay  a  floor  not  less 
than  7  Inches  thick  at  the  thinnest  place,  L 
e.,  over  the  high  places,  on  the  old  floor,  and 
to  lay  that  floor  so  that  It  would  carry  off 
the  water  and,  further,  that  when  the  con- 
tractor discovered  the  condition  of  the  floor 
after  it  had  been  pumped  out,  If  the  two  re- 
quirements could  not  be  fulfilled,  the  con- 
tractor should  have  refused  to  proceed  with 
the  work. 

The  contract  bound  the  contractor  to  do 
the  work  under  the  architect's  direction. 
The  appellant  by  his  argument  admits  the 
architect,  was  the  agent  of  the  owner  in 
ordering  the  contractor  to  lay  the  addition- 
al inch  of  foundation.  To  interpret  the. con- 
tract as  contended  for  by  the  appellant 
would  be  to  charge  the  contractor  with  the 
duty  of  determining  at  his  peril  which  of 
the  directions  of  the  architect  he  was  to 
fulfill  .  and  which  he  should  disregard. 
Where  the  principal  authorizes  the  agent  to 
order  work  done,  without  notification  to  the 
contractor  limiting  the  extent  of  the  agent's 
power,  the  principal  is  bound,  even  though 
the  agent  exceeding  his  authority  orders 
more  work  than  the  principal  directed,  in 
the  absence  of  bad  faith  on  the  part  of  the 
contractor.  Civ.  Code,  |f  2317,  2319,  2331, 
2334.  When  the  attention  of  the  architect 
was  called  to  the  physical  impossibility  of 
meeting  the  two  conditions  relied  upon  by 
the  appellant,  the  architect  directed  the  con-, 
tractor  to  bay  7  inches  of  concrete  on  the 
high  places  and  to  work  to  grades  which 
the  architect  then  established.  The  work 
ordered  by  the  architect  was  done  satisfac- 
torily. The  work  and  the  labor  performed 
and  the  materials  furnished  were  used  in 
the  alteration  and  repair  of  the  appellant's 
building.  Having  received  the  benefit  of  the 


Digitized  by 


Cal.) 


ALCHIAN  v.  MacDONALD 

(in  p.) 


77 


work,  the  owner  should  pay  for  it  Civ. 
Code,  S  3521.  The  knowledge  of  the  archi- 
tect that  the  work  was  being  done  under  his 
direction  was  notice  to  the  owner.  Civ. 
Code,  f  2332.  When  the  contractor  told  the 
architect  what  his  order  would  require,  the 
work  might  hare  been  forbidden.  Civ.  Cede, 
S  3519.  There  is  no  question  presented  as  to 
the  correctness  of  the  amount  for  which 
judgment  was  rendered,  if  the  interpretation 
of  the  contract  by  the  lower  court  was  cor- 
rect. In  holding  the  owner  bound  to  pay 
for  the  extra  work,  the  lower  court  inter- 
preted the  contract  as  binding  the  owner  by 
the  architect's  order.  This  Interpretation 
was  correct 
The  judgment  is  affirmed, 

We  concur:  LANGDON.  P.  J.;  HAVEN,  J. 


(40  C*l.  App.  M6) 

ALCHIAN  v.  MacDONALD  ct  aL 

(Civ.  2643.) 

(District  Court  of  Appeal.  First  District  Di- 
vision 1,  California.    March  81,  1919.) 

1.  Banks  and  Banking  139— Stopping 
Payment  or  Chick— Effect. 

Ordinarily,  stopping  payment  of  check  does 
not  discharge  the  liability  of  the  maker  to  the 
holder. 

2.  Sales  «8=>128— Rescission  bt  Butkb. 
Where  the  buyer  of  automobile,  who  gave 

postdated  check  so  that  he  could  stop  payment 
if  he  did  not  secure  clear  title,  redelivered  the 
automobile  to  the  seller  and  stopped  payment 
of  the  check,  the  buyer  completely  rescinded 
the  sale  as  effectually  as  if  the  check  had  been 
returned  to  him  for  cancellation. 

8.  Replevin  <8=»8(1)— Interest  ob  Right  of 
Possession. 
Plaintiff,  who  at  the  time  of  commence- 
ment of  his  action  in  claim  and  delivery  for 
automobile  had  no  interest  in  or  right  of  pos- 
session of  the  car,  was  not  in  a  position  to  com- 
mence or  maintain  the  action. 

Appeal  from  Superior  Court  Fresno  Coun- 
ty;  D.  A.  Cashln,  Judge. 

Action  by  A.  H.  Alchian  against  R.  »». 
MacDonald  and  another.  From  Judgment  for 
plaintiff,  the  named  defendant  appeals.  Re- 
versed. 

George  O.  Graham,  of  Fresno,  for  appel- 
lant 

Harry  Sarkisian,  of  Fresno,  for  respondent 

WASTE,  P.  J.  This  Is  an  action  in  claim 
and  delivery  for  one  automobile.  The  plain- 
tiff had  judgment  and  defendant  MacDonald, 
alone,  appeals. 

Defendant  MacDonald  was  purchasing  an 


automobile,  under  contract  of  sale,  from  the 
E.  L.  Peacock  Auto  Company  of  Oakland. 
He  desired  to  dispose  of  the  car  without  the 
fact  becoming  known  to  a  number  of  parties 
to  whom  he  was  indebted.  He  proposed  to 
defendant  Haig,  and  the  latter  joined  him  in 
executing,  a  plan  whereby  this  might  be 
done;  they  to  divide  the  profit  over  and 
above  a  specified  amount.  Thereupon  both 
defendants,  representing  themselves  as  own- 
ers of  the  automobile,  offered  to  sell  the  same 
to  plaintiff,  in  consideration  of  the  payment 
of  the  sum  of  $700.  Upon  their  agreeing  to 
perfect  title  in  themselves  plaintiff  delivered, 
to  defendant  Haig,  a  postdated  check,  paya- 
ble to  Haig,  for  the  amount  of  the  purchase 
price,  and  took  possession  of  the  automobile. 
Both  defendants  signed  and  delivered  to 
plaintiff  a  bill  of  sale  of  the  car.  Plaintiff's 
purpose  in  postdating  his  check  was,  he  testi- 
fied, "in  order  to  find  out  if  It  (the  automo- 
bile) was  clean  and  clear,  that  is,  so  I  could 
get  clear  title  to  it.  If  the  title  did  not  vest 
in  me  I  Intended  to  stop  payment  of  the 
check," 

On  the  day  following  the  delivery  of  the 
automobile  to  plaintiff,  defendant  Haig,  at 
the  request  of  defendant  MacDonald,  and  as 
agreed  between  the  two,  paid  to  the  real  own- 
er of  the  car  the  balance  of  the  purchase 
price,  and  received  a  bill  of  sale  thereto,  to- 
gether with  a  transfer  to  himself  of  the  pol- 
icy of  insurance  covering  the  car.  He  deliv- 
ered both  of  these  documents  to  plaintiff. 

A  disagreement  arose  between  defendants 
Haig  and  MacDonald  over  the  matter.  Mac- 
Donald communicated  this  fact  to  plain- 
tiff, and  asked  for  a  rescission  of  the  sale  and 
return  of  the  car,  offering  to  restore  the 
check  to  plaintiff.  Plaintiff  prepared  and 
MacDonald  signed  a  document  which  read 
as  follows : 

"Fresno,  California,  January  31,  1918. 

"I,  the  undersigned,  call  the  sale  of  one  Ap- 
person  roadster  car,  factory  No.  15094  cancel- 
ed to  A.  H.  Alchian  and  I  will  send  the  check 
of  $700  to  him  made  on  Samuel  H.  Haig,  which 
I  also  consider  void,  and  I  have  also  taken  pos- 
session of  the  same  car. 

"[Signed]   R.  W.  MacDonald." 

Relying  on  this  signed  agreement  which  he 
retained,  plaintiff  returned  the  automobile  to 
MacDonald  and  promised  to  cancel  the  check, 
when  it  was  restored  to  him.  The  check  was 
not  returned.  The  plaintiff  stopped  payment 
and  subsequently  brought  this  action. 

MacDonald  had  in  the  meantime  mort- 
gaged the  automobile  to  a  third  party  in 
whose  possession  it  was,  and  from  whom  the 
sheriff  took  It  under  the  claim  and  delivery 
proceedings.  The  mortgagee  made  a  third 
party  claim  to  protect  against  which  a  bond 
was  given.  The  mortgagee  was  not  made  a 
party  to  the  action. 

The  main  question  to  be  determined  on  this 
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appeal  Is:  Was  plaintiff  entitled  to  posses- 
sion of  the  automobile  at  the  time  of  the  com- 
mencement of  the  action?  He  had  tentative- 
ly closed  the  deal  by  delivery  of  a  postdated 
check  "subject  to  cancellation,"  as  he  so  tes- 
tified, "if  I  did  not  get  the  car."  Five  days 
after  giving  the  check,  and  eleven  days  be- 
fore it  became  payable,  he  voluntarily  pre- 
pared, and  took  from  MacDonald,  the  docu- 
ment canceling  the  sale  to  himself,  and  ac- 
knowledging delivery  of  possession  to  Mac- 
Donald.  With  his  full  consent,  MacDonald 
took  entire  possession  of  the  car. 

[1, 2]  Ordinarily,  stopping  payment  of  a 
check  does  not  discharge  the  liability  of  the 
maker  to  the  holder.  7  Corpus  Juris,  par. 
429,  and  cases  cited.  But  in  the  present  case, 
Haig,  the  holder  of  the  check,  was  merely 
acting  for,  and  as  the  agent  of,  MacDonald. 
He  had  entered  into  a  scheme  of  misrepresen- 
tation and  concealment  for  the  purpose  of 
assisting  the  latter  in  more  readily  disposing 
of  his  interest  in  the  automobile,  and  became 
the  convenient  medium  for  the  roundabout 
transfer  of  the  title  of  the  car  from  defend- 
ant MacDonald  to  the  plaintiff.  The  plain- 
tiff was  not  concerned  with  any  agreement 
between  the  two  defendants,  looking  to  a  di- 
vision of  the  proceeds  of  the  sale  When  he 
redelivered  the  automobile  to  one  of  them, 
and  stopped  payment  of  the  check  as  to  both, 
he  withdrew  the  entire  consideration  for, 
and  worked  a  complete  rescission  of,  the  sale, 
as  effectually  as  if  the  check  had  been  re- 
turned by  the  defendants  for  cancellation. 

[3]  The  plaintiff  did  not,  at  the  time  of  the 
commencement  of  the  action,  have  any  in- 
terest in,  or  right  of  possession  of,  the  auto- 
mobile. He  was  therefore  not  in  a  position 
to  commence  or  maintain  it  Garcia  v.  Gunn, 
119  CaL  315,  51  Pac.  684;  Fredericks  v. 
Tracy,  98  Cal.  658,  33  Pac.  750. 

In  view  of  the  conclusion  we  have  reached, 
we  do  not  deem  it  necessary  to  pass  upon  the 
other  points  made  on  this  appeal. 

The  judgment  is  reversed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 


(40  Oal,  App.  4ST) 

CITY  OF  LOS  ANGELES  v.  CLINE  et  al. 
(Civ.  2768.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  March  28,  1919.  Re- 
bearing  Denied  by  Supreme  Court  May  26, 
1919.) 

Statutes  <g=>85(5)— Special  Laws— Condem- 
nation PROCEEDINGS— AtTOBNET'B  FEES. 
St.  1911,  p.  895,  S  1,  amending  Street  Open- 
ing Act  1903,  §  14,  so  as  to  deprive  defendants, 
in  condemnation  proceedings  under  such  act, 
of  attorney's  fees  given  them,  under  section  6 


and  Code  Civ.  Proc  f  1255a,  upon  abandonment 
or  dismissal  of  action,  is  violative  of  Const, 
art  1,  |  11,  being  a  special  law,  in  view  of 
Street  Opening  Act  1903,  {  36,  and  Street  Open- 
ing Act  March  6,  1889. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Grant  Jackson,  Judge. 

Action  by  the  City  of  Los  Angeles  against 
George  T.  Cline,  Bettie  C.  Rorick,  William 
Rorick,  and  others.  Action  dismissed  on 
plaintiff's  motion,  and  from  judgment  of  dis- 
missal awarding  the  two  last  named  defend- 
ants their  costs  and  attorney's  fees,  plain- 
tiff appeals.  Affirmed. 

Albert  Lee  Stephens,  City  Atty.,  Wm.  P. 
Mealey,  and  C.  D.  Pillsbury,  Deputy  City 
Atty.,  all  of  Los  Angeles,  for  appellant 

Daniel  M.  Hunsaker,  Hunsaker  &  Britt  Le 
Roy  M.  Edwards,  and  Samuel  Poorman,  Jr., 
all  of  Los  Angeles,  for  respondents. 

CONREY,  P.  J.  In  this  action  the  plain- 
tiff proceeded  under  the  "Street  Opening  Act 
of  1903,"  and  sought  to  condemn  and  take  for 
street  purposes  certain  land  of  the  respond- 
ents. After  trial  and  a  verdict  assessing  the 
value  of  the  land  to  be  taken,  an  interlocu- 
tory judgment  was  entered  whereby  the  prop- 
erty of  the  respondents  was  condemned  to 
the  use  of  the  plaintiff  upon  the  payment  of 
the  amount  specified  in  the  judgment.  The 
compensation  provided  for  by  said  judgment 
was  not  paid.  Instead  thereof,  the  city  at- 
torney, after  being  duly  authorized  thereto 
by  the  city  council,  moved  the  court  for  dis- 
missal of  the  action,  and  a  judgment  of  dis- 
missal was  entered.  Thereafter,  upon  mo- 
tion of  the  respondents,  the  court  set  aside 
the  judgment  of  dismissal  and  entered  a  new 
judgment  of  dismissal,  awarding  to  respond- 
ents their  costs,  including  the  sum  of  $850 
for  attorney  fees.  From  this  judgment  the' 
plaintiff  appeals,  and  this  court  is  called  up- 
on to  determine  whether  or  not  the  lower 
court  was  authorized  to  allow  attorney  fees 
to  the  respondents. 

Title  7  of  part  3  of  the  Code  of  Civil  Pro- 
cedure prescribes  the  general  rules  for  the 
exercise  of  the  right  of  eminent  domain  In 
this  state.  In  said  title  7  is  contained  sec- 
tion 1255a,  which  was  added  to  that  Code  by 
act  approved  March  17,  1911  (St  1911,  p. 
377).  It  provides  for  the  right  of  abandon- 
ment of  a  condemnation  proceeding  and  that 
"upon  such  abandonment  express  or  implied, 
on  motion  of  defendant,  a  judgment  shall  be 
entered  dismissing  the  proceeding 'and  award- 
ing the  defendant  his  costs  and  disburse- 
ments, which  shall  include  all  necessary  ex- 
penses Incurred  in  preparing  for  trial  and 
reasonable  attorney  fees."  Appellant  does 
not  challenge  the  constitutionality  of  section 
1255a.  That  has  been  done  in  other  cases, 
wherein  the  validity  of  the  section  was  up- 
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held.  City  of  Sacramento  v.  Swanston,  29 
CaL  App.  212,  160  Pac  101;  Silver  Lake, 
etc,  Co.  v.  City  of  Los  Angeles,  32  CaL  App. 
123,  162  Pac  482.  It  was  held  that  the  pro- 
ceeding to  condemn  property  for  a  public  use 
"is  so  differentiated  from  the  ordinary  ac- 
tions or  proceedings  in  a  court  of  justice 
•  •  •  as  to  bring  it  within  the  settled  test 
justifying  the  assignment  of  the  proceeding 
to  a  particular  class  for  the  purposes  of  rea- 
sonable provisions  not  applicable  to  other 
classes  of  actions." 

Section  6  of  the  Street  Opening  Act  of 
1903  (St.  1903,  p.  378)  provides  that  the  ac- 
tion for  condemnation  of  land  in  proceed- 
ings under  that  act  "shall,  in  all  respects,  be 
subject  to  and  governed  by  such  rules  of  the 
Code  of  Civil  Procedure  now  existing,  or  that 
may  be  hereafter  adopted,  as  may  be  appli- 
cable thereto,  except  in  the  particulars  oth- 
erwise provided  for  in  this  act"  Section  14 
of  that  act  declares  the  time  and  terms  upon 
which  proceedings  thereunder  may  be  aban- 
doned. By  act  approved  April  12,  1911  (St 
1911,  p.  895,  |  1),  the  Legislature  made  the 
following  addition  to  said  section  14: 

"If  the  proceedings  be  abandoned  or  the  ac- 
tion dismissed  no  attorney's  fees  shall  be  award- 
ed the  defendants  or  either  or  any  of  them." 

Appellant  contends  that,  by  reason  of  this 
amendment,  respondents  are  deprived  of  the 
right  to  attorney  fees  In  this  action,  which 
right  they  otherwise  could  claim  under  sec- 
tion 1255a,  Code  of  Civil  Procedure.  To  this 
contention  the  respondents  reply  that  said 
amendment  of  section  14  is  void  because  it  is 
in  conflict  with  certain  prohibitions  contain- 
ed in  the  Constitution  of  the  state. 

"All  laws  of  a  general  nature  shall  have  a 
uniform  operation."  Const  art.  1,  1 11. 

"The  Legislature  shall  not  pass  local  or  spe- 
cial laws  in  any  of  the  following  enumerated 
cases,  that  is  to  say:  •  •  • 

"Third.  Regelating  the  practice  of  coarts  of 
justice.   *   •  • 

"Thirty-third.  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable."  Const  art 
4,125. 

These  provisions  of  the  Constitution  have 
been  illustrated  and  applied  In  numerous  de- 
cisions, to  only  a  few  of  which  we  need 
briefly  refer.  In  City  of  Pasadena  v.  Stim- 
son,  91  Cal.  251,  27  Pac.  607,  after  some  dis- 
cussion of  earlier  cases  the  court  said: 

"The  conclusion  is  that  although  a  law  is 
general  and  constitutional  when  it  applies  equal- 
ly to  all  persons  embraced  in  a  class  founded 
upon  some  natural  or  intrinsic  or  constitution- 
al distinction,  it  is  not  general  or  constitutional 
if  it  confers  particular  privileges  or  imposes 
peculiar  disabilities  or  burdensome  conditions, 
in  the  exercise  of  a  common  right  upon  a  class 
of  persons  arbitrarily  selected  from  the  general 
body  of  those  who  stand  in  precisely  the  same 
relation  to  the  subject  of  the  law." 


In  Title,  etc.,  Restoration  Co.  v.  Kerrigan, 
150  CaL  289,  325,  88  Pac.  856,  866  (8  L  R. 
A.  [N.  S.]  682,  119  Am.  St  Rep.  199),  the 
Supreme  Court  again  was  called  upon  to  de- 
fine the  differences  between  general  laws 
and  those  which  are  special,  and  to  empha- 
size the  fact  that  under  appropriate  circum- 
stances special  rules  may  be  made  which, 
although  applicable  only  to  particular  class- 
es of  cases,  yet  retain  the  characteristics  of 
general  laws.   The  court  sold: 

"After  all,  the  question  of  classification  is 
primarily  for  the  Legislature.  The  court  is  not 
to  set  aside  a  statute  merely  because  in  its  view 
it  may  have  been  unwise  or  unnecessary  to  ap- 
ply certain  rules  to  one  class  of  cases.  Before 
the  act  can  be  declared  Invalid  on  this  ground, 
it  must  appear  to  the  court  that  there  was  no 
reasonable  basis  on  which  the  peculiar  legisla- 
tive provision  could  have  been  made." 

The  Street  Opening  Act  of  1903  is  not  the 
only  statute  under  which  the  plaintiff  might 
have  elected  to  open  the  street  and  condemn 
therefor  the  land  of  respondents.  Section  36 
of  that  act  provides  that  said  act  shall  hi 
no  wise  affect  the  Street  Opening  Act  ap- 
proved March  6,  1889  (St  1889,  p.  70),  or 
any  other  acts  on  the  same  subject  but  Is 
intended  to  provide  an  alternative  system  of 
proceedings  for  the  purposes  stated.  As  the 
uct  of  1889  is  silent  on  the  subject  of  allow- 
ances for  attorney  fees,  it  follows  without 
any  doubt  that  proceedings  under  that  act 
are  governed  by  the  provisions  contained  in 
section  1255a,  Code  of  Civil  Procedure,  un- 
der which,  upon  abandonment  and  dismissal 
of  the  action,  attorney  fees  must  be  allow- 
ed. There  is  no  difference  between  the  act 
of  1889  and  the  act  of  1903  upon  which  to 
base  a  discrimination  which  would  deprive 
the  defendants  of  the  right  to  an  allowance 
for  attorney  fees  in  one  proceeding,  although 
that  right  clearly  exists  in  the  other  proceed- 
ing. Moreover,  there  is  much  force  in  the 
argument  of  respondents  that  the  rule  stated 
in  section  1255a,  Code  of  Civil  Procedure, 
allowing  attorney  fees  generally  upon  aban- 
donment and  dismissal  of  condemnation  pro- 
ceedings, should  exclusively  control  all  such 
cases,  because  equally  In  all  such  cases  the 
defendant  property  owner  Is  brought  Into 
court  against  his  will  and  without  any  claim 
that  he  has  violated  any  obligation  due  from 
him  to  the  plaintiff.  In  this  respect  the  sit- 
uation of  the  defendant  Is  precisely  the  same 
in  an  action  to  condemn  land  for  street  pur- 
poses as  in  an  action  to  take  his  land  for  the 
use  of  a  railroad  or  for  any  other  public  use. 

Our  conclusion  Is  that  the  provision  here 
under  consideration  of  section  14  of  the 
Street  Opening  Act  of  1903,  is  contrary  to  the 
limitations  prescribed  by  the  Constitution, 
and  therefore  may  not  be  enforced. 

The  judgment  is  affirmed. 

We  concur:  SHAW,  J.;  JAMES,  J. 
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(40  Cal.  App.  614) 

PEOPLE  t.  BONFANTI.    (Cr.  838.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  9,  1919.  Rehear- 
ing Denied  May  9.  1919 ;  Denied  by  Supreme 
Court  Jane  5,  1919.) 

1.  Criminal  Law  <8=>1188(4>— Harmless  Er- 
ror— Allegations  or  Information. 

In  view  of  Const,  art.  6,  8  43^,  a  conviction 
of  assault  with  intent  to  commit  rape  under 
Pen.  Code,  {  220,  will  not  be  reversed  by  reason 
of  the  information  failing  to  state  that  the 
victim  of  the  assault  was  not  the  wife  of  de- 
fendant; it  clearly  appearing  on  the  trial  that 
■he  was  not  his  wife,  but  was  the  wife  of  an- 
other. 

2.  Criminal  Law  *=»829(1>— Instructions. 

It  was  not  error  to  refuse  requested  instruc- 
tions, where  those  given  covered  the  law  sought 
to  be  brought  to  the  attention  of  the  jury. 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  H.  Buck,  Judge. 

Mario  Bonfanti  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

Devoto,  Richardson  &  Devoto,  of  San  Fran- 
cisco, for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan,  Deputy  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  con- 
victed of  the  offense  of  assault  with  intent  to 
commit  rape,  and  appeals  from  the  judgment 
He  urges  three  grounds  in  support  of  his  ap- 
peal, the  first  of  which  is  that  the  Informa- 
tion fails  to  state  an  offense  within  the  ju- 
risdiction of  the  superior  court— the  court  in 
which  he  was  tried  and  convicted.  The  de- 
fect of  the  information  referred  to  is  that 
there  is  no  statement  therein  that  the  victim 
of  the  assault  was  not  the  wife  of  its  perpe- 
trator; that  accordingly,  for  aught  that  ap- 
pears in  the  information,  she  may  have  been 
his  wife,  and  consequently  the  alleged  acts 
of  violence  constitute  in  law  a  simple  as- 
sault an  offense  not  within  the  jurisdiction 
of  the  superior  court 

The  offense  that  the  information  purported 
to  charge  is  that  defined  by  section  220  of 
the  Penal  Code,  which  provides  that  "every 
person  who  assaults  another  with  intent  to 
commit  rape  •  •  •  is  punishable  by  im- 
prisonment in  the  state  prison.  •  •  • " 
Section  261  of  the  same  Code  defines  rape  as 
"an  act  of  sexual  intercourse,  accomplished 
with  a  female  not  the  wife  of  the  perpetra- 
tor," under  variant  conditions  set  forth  in 
said  section,  among  which  is  the  accomplish- 
ment of  the  act  by  means  of  force  and  with- 
out the  consent  of  the  participant  It  is  there- 
upon argued  that  an  information  charging 


an  assault  with  Intent  to  commit  rape  must 
contain  the  same  statement  with  reference 
to  the  woman  as  in  a  charge  of  rape  itself, 
namely,  that  she  was  not  the  wife  of  the  per- 
petrator. 

The  cases  of  People  v.  Miles,  9  Cal  App. 
812,  101  Pac.  525,  and  People  v.  Everett  10 
Cal.  App.  12,  101  Pac.  528,  are  cited  in  sup- 
port of  the  appellant's  contention.  The  first 
of  these  cases  was  upon  an  information 
charging  the  same  offense  as  In  the  case  at 
bar,  and  the  second  of  them  was  upon  an  in- 
formation charging  rape,  in  both  of  which 
it  was  held  that  the  omission  to  state  therein 
that  the  female  concerned  was  not  the  wife 
of  the  defendant  rendered  the  information 
so  defective  as  to  necessitate  a  reversal  of 
the  judgment 

In  this  connection,  however,  it  is  urged  by 
the  Attorney  General  that  the  two  cases  cit- 
ed, having  been  decided  prior  to  the  adop- 
tion of  an  amendment  to  the  Constitution 
known  as  section  4%  of  article  6  thereof, 
should  no  longer  be  regarded  as  controlling; 
a  new  rule  having  been  prescribed  by  that 
amendment  for  the  guidance  of  appellate 
courts  in  the  decision  of  appeals. 

The  new  rule  of  decision  laid  down  by  the 
Constitution  is  couched  in  the  following 
terms: 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted,  in  any  case,  on  the  ground  of  the  mis- 
direction of  the  jury,  or  of  the  improper  admis- 
sion or  rejection  of  evidence,  or  for  any  error 
as  to  any  matter  of  pleading,  or  for  any  error 
as  to  any  matter  of  procedure,  unless,  after  an 
examination  of  the  entire  cause,  •  *  *  the 
court  shall  be  of  the  opinion  that  the  error 
complained  of  has  resulted  in  a  miscarriage  of 
justice." 

The  defect  in  the  information  here  pointed 
out  is  an  error  of  pleading,  and,  following 
the  mandatory  direction  of  the  Constitution, 
the  judgment  should  not  be  reversed  or  a 
new  trial  granted  unless  that  error  of  plead- 
ing has,  In* the  opinion  of  this  court,  formed 
after  an  examination  of  the  entire  cause,  in- 
cluding the  evidence,  resulted  in  a  miscar- 
riage of  Justice.  It  becomes,  then,  pertinent 
to  inquire  how  the  omission  to  state  in  the 
information  that  the  woman  upon  whom  the 
defendant  is  charged  with  having  committed 
the  assault  was  not  his  wife  affected  his 
trial',  and  to  determine  whether  the  omission 
pointed  out  affected  it  to  such  an  extent  as 
to  have  brought  about  a  miscarriage  of  Jus- 
tice. An  examination  of  the  record  immedi- 
ately discloses  that  the  omission  in  question 
affected  the  trial  not  at  all ;  in  fact  the  trial 
proceeded  as  if  the  allegation  were  there. 
Its  absence  was  not  noticed  by  the  defendant 
He  did  not  even  demur  to  the  indictment;  if 
he  had  done  which  his  cause  of  complaint 
would  have  been  at  once  removed,  but  with- 
out his  thereby  gaining  any  apparent  advan- 
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tage.  For  the  fact  Is  that  the  woman  was 
not  his  wife.  Some  of  the  Instructions  to  the 
jury  proposed  by  his  own  counsel  stated  the 
fact  baldly  that  he  was  In  fact  charged  with 
an  assault  to  commit  rape.  It  appeared  at 
the  trial  that  the  victim  of  his  assault  was 
not  in  fact  his  wife,  but  was  the  wife  of  an- 
other man — his  neighbor — and  the  mother  of 
three  children.  It  could  not  be  contended, 
even  by  the  defendant,  that  If  the  informa- 
tion had  contained  the  statement  that  the 
victim  of  the  assault  was  not  his  wife,  the 
trial  would  have  proceeded  with  one  iota's 
difference  from  the  course  it  took,  or  that 
the  verdict  of  the  Jury  or  the  judgment  of 
the  court  would  have  been  other  than  it  was. 

[1]  Under  these  circumstances,  it  appears 
to  us  that  there  could  hardly  be  a  case  to 
which  to  apply  more  appropriately  the  rule 
of  decision  laid  down  by  the  Constitution. 

This  rule  since  its  adoption  has  been  ap- 
plied many  times,  and,  we  think,  in  cases 
where  the  error  relied  upon  was  of  a  less 
trivial  character*  regarded  from  the  point  of 
view  of  its  consequences,  than  the  one  here. 
Thus  In  People  v.  Tomsky,  20  Cal.  App.  672, 
130  Pac.  184,  the  trial  was  had  without  the 
defendant  having  entered  a  plea  of  guilty  or 
not  guilty.  This  must  be  conceded  to  be  a 
very  substantial  departure  from  proper  and 
regular  procedure,  but  it  was  held  not  to  be 
sufficient  to  require  a  reversal  of  the  case 
where  the  record  did  not  show  that  a  mis- 
carriage of  justice  had  resulted.  In  People 
v.  O'Bryan,  166  Cal.  56,  180  Pac  1042,  and 
People  v.  Lawlor,  21  Cal.  App.  69,  181  Pac. 
68,  the  errors  upon  which  a  reversal  was 
sought  were  of  Improper  admission  of  evi- 
dence or  misdirection  of  the  Jury,  but  it  was 
held  that  the  constitutional  rule  of  decision 
required  the  affirmance  of  the  judgment;  it 
not  appearing  to  the  appellate  court  after  its 
examination  of  the  entire  cause,  including 
the  evidence,  that  such  errors  had  resulted 
in  a  miscarriage  of  justice. 

[2]  Two  other  grounds  for  reversal  are 
urged,  namely,  that  the  court  refused  to  in- 
struct the  jury  In  certain  specific  terms  as 
requested  by  the  defendant,  and  that  the  evi- 
dence falls  to  show  that  the  assault  estab- 
lished thereby  had  for  its  object  the  raping 
of  its  victim.  An  examination  of  the  instruc- 
tions actually  given  to  the  jury  discloses  that 
they  covered  the  law  sought  to  be  brought  to 
its  attention  In  those  that  were  refused,  al- 
though in  different  terms,  and  the  examina- 
tion of  the  evidence  that  we  have  made  satis- 
fies us  that  the  jury  was  warranted  in  find- 
ing this  question  of  intent  against  the  de- 
fendant 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 


We  concur: 
AED8.  J. 


WASTE,    P.    J.;  RICH- 
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(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  April  6,  1919.  On 
Rehearing  in  Supreme  Court  in  Bank,  June 
5,  1919.) 

L  Theatebs  and  Shows  <*=>6— Ruxx  or  Res 
Ipsa  Loquitur— Applicability. 

Accident  due  to  electric  fan  becoming  de- 
tached from  the  connecting  motor,  resulting  in 
the  fan  falling  and  striking  plaintiff  patron  of 
defendant's  theater  on  the  head,  was  such  as 
to  make  applicable  the  rule  of  res  ipsa  loquitur. 

2.  Appeal  and  Ebbob  <8=»880(2)  —  Pasty 
Who  Mat  Claim  Ebbob. 
In  action  against  owner  of  theater  and  em-, 
ploye  who  installed  electric  fan,  which  became 
loose  from  its  motor  and  fell,  striking  plaintiff 
on  the  head,  that  court  advised  jury  that  pre- 
sumption of  negligence  from  happening  of  ac- 
cident did  not  apply  to  employe  held  a  matter 
about  which  owner  is  not  in  a  position  to  com- 
plain on  appeal. 

8.  Damaoes  <3=>216(1)—  Injury  to  Patbon— 
Instructions. 
In  action  against  owner  of  theater  and  em- 
ploy* who  installed  electric  fan,  which  became 
loose  from  its  motor  and  fell,  striking  plaintiff 
on  the  head,  held  court  did  not  err  in  instruct- 
ing that  the  expenses  incurred  by  plaintiff  for 
services  of  physician  and  value  of  time  lost 
were 'the  subjects  of  direct  proof,  and  are  to 
be  determined  only  on  the  evidence  which  the 
jury  has  before  It 

4.  Trial  <8=>260(8)  —  Instruction  Suffi- 
ciently Covered  by  Charge— Refusal. 

There  was  no  error  of  a  substantial  nature 
in  refusing  to  give  a  particular  instruction 
which  narrated  the  several  acts  contained  in  the 
charging  part  of  the  complaint  as  constituting 
negligence  and  advising  the  jury  that  plaintiff 
was  required  to  make  proof  thereof,  where  the 
general  charge  of  the  court  as  given  advised  the 
jury  that  the  burden  was  upon  plaintiff  to  sus- 
tain the  allegations  made. 

On  Rehearing  in  Supreme  Court  in  Bank. 

5.  Negligence  «=>  138(2)  —  Instructions  — 
Prima  Facie  Negligence— Countervail- 
ing Evidence. 

In  an  action  for  injuries  from  fall  of 
fan,  instruction  that  the  prima  facie  case  of 
negligence  made  by  falling  of  fan  "would  justify 
a  verdict  in  favor  of  plaintiff,  unless  the  evi- 
dence in  the  case  negatives  that  prima  facie 
presumption,  and  establishes  to  your  satisfac- 
tion that  it  was  not  the  negligence  of  the  de- 
fendants," was  erroneous,  in  not  requiring 
plaintiff's  evidence  to  preponderate  in  weight 
over  countervailing  evidence. 


6.  Appeal  and  Ebbob  <8=>1064(1)— Review- 
Harmless  Ebbob. 
In  action  for  injuries  from  fall  of  fan, 
instruction  as  to  prima  facie  case  of  negligence 
made  by  falling  of  fan,  without  requiring  plain- 
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tiff's  evidence  to  preponderate  over  counter- 
vailing evidence,  was  harmless,  in  view  of  the 
evidence  and  the  charge  aa  a  whole. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Harold  W.  Haun  against  Thom- 
as L.  Tally  and  another.  From  an  adverse 
judgment  and  from  an  order  denying  his 
motion  for  new  trial,  defendant  named  ap- 
peals. Affirmed. 

Delphin  M.  Del  mas,  of  Los  Angeles,  for  ap- 
pellant. 

Schweitzer  &  Hutton,  of  Los  Angeles,  for 
respondent. 

JAMES,  J.  This  appeal  is  taken  by  de- 
fendant Tally  from  an  adverse  judgment  and 
from  an  order  made  denying  bis  motion  for 
a  new  trial. 

The  action  was  one  for  damages  for  per- 
sonal Injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negli- 
gence of  the  defendants.  Tally  was  the 
owner  of  a  theater,  Darnell  was  his  em- 
ploye. On  a  certain  day  In  the  year  1914, 
Darnell,  having  received  Instructions  from 
his  employer  so  to  do,  procured  and  Installed 
in  one  of  the  ventilating  apertures  of  the 
theater  an  electrically  propelled  fan..  On 
the  9th  day  of  April  of  the  same  year  plain- 
tiff, after  paying  the  required  price  of  admis- 
sion, was  occupying  a  seat  In  the  theater  for 
the  purpose  of  enjoying  the  entertainment. 
While  he  was  so  occupied  the  metal  fan 
hereinbefore  referred  to  became  detached 
from  the  connecting  motor  and  fell,  strik- 
ing the  head  of  the  plaintiff  and  inflicting 
quite  a  serious  Injury,  compensation  for 
which  was  assessed  by  the  jury  In  this 
action  at  the  sum  of  $3,500.  The  points  upon 
which  appellant  Tally  relies  are  few,  and 
are  succinctly  stated  In  the  opening  brief  of 
his  counsel.  They  relate  wholly  to  the 
matter  of  giving  and  refusal  to  give  certain 
Instructions  to  the  Jury.  It  will  be  neces- 
sary to  preface  a  consideration  of  the  con- 
tentions urged  against  the  judgment  with  a 
statement  as  to  some  portions  of  the 
allegations  of  the  complaint  and  the  whole 
charge  as  given  by  the  court  to  the  jory. 
That  portion  of  the  complaint  wherein  the 
particular  negligence  of  the  appellant  was 
referred  to  is  as  follows: 

"On  information  and  belief  plaintiff  alleges 
that  the  defendants,  as  a  part  of  the  furnish- 
ings and  fixtures  of  the  said  theater,  construct- 
ed, operated,  installed,  and  maintained,  for  the 
convenience  and  comfort  of  the  patrons  of  the 
said  defendant  Tally,  a  two  ventilating  fan, 
alternating  currents,  of  six  blades.  That  said 
defendants  did  not  exercise  due  care  in  the  con- 
struction, operation,  installation,  and  main- 
tenance of  the  said  fan,  but  constructed,  oper- 
ated, installed,  and  maintained  the  same  in  a 
careless  and  negligent  manner,  and  in  partic- 
ular that  the  said  fan  was  so  constructed  and 
installed,  operated  and  maintained  that  the 
same  became  loosened  and  did  fall  upon  the 
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patrons  of  said  defendant  Tally,  and  m  partic- 
ular on  this  plaintiff;  that  the  said  fan  was  so 
maintained,  installed,  and  operated  that  the 
pressure  of  the  running  and  operating  the  same 
caused  the  said  fan  to  pull  away  from  the  motor 
and  its  bearings,  thereby  causing  the  said  fan 
to  fall  from  its  said  bearings  on  said  9th  day  of 
April,  1914,  striking  and  injuring  the  plaintiff." 

The  court  instructed  the  Jury  generally 
that  the  burden  of  proving  negligence  in  the 
case  waa  upon  the  party  alleging  that  negli- 
gence, and  that  unless  the  Jury  could  find 
that  the  plaintiff  had  established  neg- 
ligence by  a  preponderance  of  the  evi- 
dence the  verdict  should  be  for  the  defend- 
ants. It  instructed  the  jury  as  to  the  partic- 
ular negligence  alleged  and  relied  upon  by 
the  plaintiff,  In  the  terms  of  that  para- 
graph of  the  complaint  from  which  we  have 
already  quoted.   This  Instruction  followed: 

"With  relation  to  the  operation,  installation, 
and  maintenance  of  the  fan,'  the  court  instructs 
you  it  was  the  doty  of  the  defendants  to  ex- 
ercise ordinary  care  in  the  erection  and  install- 
ation of  this  appliance  in  the  theater,  and  that 
that  ordinary  care  is  to  be  measured  with  re- 
lation, so  far  as  this  case  is  concerned,  to  the 
effect  upon  the  patrons  of  the  theater.  If, 
therefore,  you  find  that  the  fan  in  question 
fell  on  April  9,  1014,  and  injured  the  plain- 
tiff while  he  was  a  patron  in  the  theater  it 
will  be  for  you  to  determine  whether  or  not 
such  fall  was  the  result  of  its  negligent  installa- 
tion, operation,  or  maintenance.  If  yon  find 
that  the  fall  was  due  to  such  maintenance,  op- 
eration, or  installation  having  been  made  in  a 
negligent  manner,  your  verdict  in  this  case  will 
be  in  favor  of  the  plaintiff  for  such  amount  as 
you  find  from  the  evidence  and  under  the  in- 
structions of  the  court  he  has  suffered  in  the 
way  of  damages  by  reason  of  such  negligence  of 
the  defendants,  if  you  find  they  are  negligent. 
The  court  further  instructs  you,  gentlemen,  in 
regard  to  the  matter  of  negligence,  that  when  a 
thing  which  causes  an  injury  is  shown  to  be 
under  the  management  of  the  defendants,  and 
the  a  Occident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the 
management,  with  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explanation 
by  the  defendants,  that  the  accident  arose  from 
want  of  care.  To  apply  that  doctrine  to  the 
case  in  question,  if  you  find  that  the  falling  of 
the  fan  in  question  was  such  a  thing  as  does 
not  ordinarily  happen  if  those  who  have  the 
management  thereof  use  proper  care  in  the  man- 
agement and  operation  thereof,  it  affords  prima 
facie  evidence  of  negligence,  and  would  justify 
a  verdict  In  favor  of  the  plaintiff  unless  the 
evidence  in  the  case  negatives  that  prima  facie 
presumption,  and  establishes  to  your  satisfac- 
tion that  it  was  not  the  result  of  the  negligence 
of  the  defendants." 

As  to  the.  matter  of  damages  an  instruc- 
tion was  given  which  contained  the  follow- 
ing statement: 

"The  expenses  incurred  by  him  for  the  serv- 
ices of  physicians  and  surgeons  and  the  value 
of  any  time  lost  are  subjects  of  direct  proof, 
and  are  to  be  determined  only  on  the  evidence 
which  the  jury  has  before  it,  and  must  not  ex- 
ceed the  amounts  specifically  claimed  therefor 
in  the  complaint  The  other  elements  of  dam- 
age are  from  necessity  left  to  the  sound  discre* 
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tion  of  the  jary,  but  In  no  event  mast  the 
amount  of  damages  exceed  the  amount  alleged, 
$25,000." 

[1]  There  was  no  dispute  as  to  the  fact 
that  the  fan  fell  and  injured  the  plaintiff  in 
the  manner  described,  or  that  It  fell  by  rea- 
son of  pulling  or  dropping  away  from  its 
motor  bearings.  The  fan  was  exclusively 
within  the  charge  and  control  of  the  defend- 
ant Tally,  and  the  occurrence  of  the  acci- 
dent was  such  a  one  as  to  make  applicable 
instructions  as  to  a  presumption  of  negli- 
gence arising  under  the  familiar  rule  of  res 
ipsa  loquitur.  Counsel  says  that  because  the 
complaint  alleged  that  "the  pressure  of  the 
running  and  operating  the  same  caused  the 
said  fan  to  pull  away  from  the  motor  and 
its  bearings,  thereby  causing  the  said  fan  to 
fall,"  the  plaintiff  exhibited  the  fact  that  he 
had  knowledge  of  what  the  alleged  acts  of 
negligence  consisted,  and  that  such  matters 
then  demanded  express  proof,  leaving  no 
room  for  any  presumption  to  be  used  in  aid 
of  the  case  of  plaintiff.  We  do  not  concede 
that  where  specific  acts  of  negligence  are 
described,  the  plaintiff  In  making  his  proof 
will  be  deprived  of  the  aid  of  the  presump- 
tion of  negligence  in  a  proper  case  (respond- 
ent cites  a  case  to  the  contrary,  Cassady  v. 
Old  Colony  Street  Ry.  Co.,  184  Mass.  158, 
68  N.  E.  10,  63  L.  R.  A.  285) ;  but  that  Is  not 
the  situation  here.  Plaintiff  alleges  on  in- 
formation and  belief  that  the  fan  was  so 
negligently  and  carelessly  constructed,  in- 
stalled, and  operated  as  to  become  loose  and 
fall,  adding  the  further  descriptive  state- 
ment as  to  the  pressure  of  running  the  fan 
having  caused  it  to  pull  away  from  the 
motor  bearings.  Plaintiff  did  not  attempt 
to  particularize  what  the  defects  in  the  fan 
were  which  would  permit  the  same  when 
operated  to  become  separated  from  the  motor 
part  of  the  appliance.  The  fan  was  intend- 
ed to  be  operated,  and,  if  properly  construct- 
ed and  maintained,  would  not  have  pulled 
away  from  its  attachments  while  running. 
It  is  claimed,  further,  however,  that  by  the 
instruction  given  on  the  question  of  the  ap- 
plication of  the  rule  of  presumption  of  negli- 
gence the  court  went  too  far,  and  in  effect 
placed  the  burden  upon  the  appellant  to 
establish  nonnegllgence  as  against  the  pre- 
sumption by  a  preponderance  of  the  evi- 
dence. It  will  be  noted  that  the  court  In 
concluding  that  instruction  stated  to  the 
jury  that  the  prima  facie  case  made  out 
with  the  aid  of  the  presumption  "would 
justify  a  verdict  in  favor  of  the  plaintiff  un- 
less the  evidence  in  the  case  negatives  that 
prima  facie  presumption,  and  establishes  to 
your  satisfaction  that  it.  was  not  the  result 
of  the  negligence  of  the  defendants."  The 
argument  of  appellant  impresses  us  with 
much  force,  and  If  we  could  consider  the 
question  an  open  one  we  would  be  inclined 
to  agree  that  the  instruction  was  improper. 
In  giving  this  particular  instruction  jthe  court 
seems  to  have  left  out  of  view  the  require- 
ment that  the  evidence  of  the  plaintiff 


must  preponderate  In  weight,  and  that  the 
defendant  will  be  entitled  to  judgment  where 
the  countervailing  evidence  merely  bal- 
ances, but  does  not  overcome,  the  case  made 
by  the  plaintiff.  Then,  too,  it  might  well  be 
argued  that  proof  to  the  "satisfaction"  of 
the  Jury  would  require  even  more  than  a 
preponderance,  and  reach  almost  to  proof 
beyond  a  reasonable  doubt  We  can  see 
little  difference  between  that  instruction — 
referring  now  only  to  the  use  of  the  words 
"establishes  to  your  satisfaction"— and  one 
considered  by  the  Supreme  Court  in  Camp- 
bell v.  Bradbury  (Sup.)  176  Pac  685.  The 
language  there  considered  Is  said  by  the 
court  to  amount  to  a  "reasonable  doubt"  in- 
struction. However  that  may  be,  the  Su- 
preme Court  in  a  number  of  cases  has  given 
consideration  to  instructions  similar  to  that 
about  which  complaint  is  here  made,  and 
has  held  that  there  was  no  error  committed 
against  a  defendant  by  the  giving'  thereof 
(Osgood  v.  Los  Angeles  Traction  Co.,  137 
CaL  280,  70  Pac  169,  92  Am.  St  Rep.  171). 
and  as  to  the  general  application  of  the 
rule  (Steele  v.  Pacific  Electric  Ry.  Co.,  16$ 
Cal.  875,  143  Pac  718;  Wyatt  v.  Pacific 
Electric  Ry.  Co.,  156  Cal.  170,  103  Pac  892; 
Worden  v.  Central  Fireproof  Building  Co., 
172  CaL  94, 155  Pac.  839).  On  the  other  side 
of  the  question,  and  in  a  case  where  the  court 
did  instruct  the  jury  that  the  defendant 
was  only  required  to  introduce  sufficient  evi- 
dence "to  balance  such  a  presumption  with- 
out overcoming  it  by  preponderance  of  the 
evidence,''  the  Supreme  Court  declined,  and 
no  doubt  properly  so,  to  reverse  the  case 
upon  the  appeal  of  the  plaintiff.  The  Os- 
good Case,  supra,  however,  directly  meets 
the  question  which  the  Instruction  here  con- 
sidered proposes,  by  asserting  that — 

"This  presumption  [the  presumption  of  neg- 
ligence], which  the  law  raises  from  proof  of 
certain  facta,  is  "satisfactory  if  uncontradicted' 
(Code  Civ.  Proc  |  1963);  and  to  meet  it  the 
evidence  of  defendant  must  show  to  the  satis- 
faction of  the  jury  that  defendant  was  'without 
any  negligence  on  its  part'" 

We  will  there  leave  this  question  and  hold 
that  there  was  no  error  in  the  Instruction,  so 
holding  only  because  we  think  that  the  de- 
cisions of  the  Supreme  Court  have  fore- 
closed us  against  the  exercise  of  any  original 
judgment  in  the  matter. 

[2]  Further  complaint  is  made  because  the 
court  advised  the  jury  that  the  presumption 
of  negligence  hereinbefore  referred  to  ap- 
plied only  to  the  appellant  and  not  to  Dar- 
nell, his  employe.  The  evidence  showed  that 
Darnell  was  instructed  to  procure  the  fan 
and  to  install  it  and  that  he  followed  in- 
structions in  that  regard,  although  he  was 
not  an  expert  in  such  matters.  The  defend- 
ant's liability,  assuming  that  negligence  was 
shown  in  the  installation  or  operation  of 
the  fan,  cannot  be  questioned.  That  Dar- 
nell may  have  been  improperly  exculpated 
we  think  Is  a  matter  about  which  the  appel- 
lant is  not  in  a  position  here  to  complain. 
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[S]  It  Is  contended  that  the  court  erred  in 
Instructing  the  Jury  that  the  expenses  in- 
curred by  the  plaintiff  for  services  of  phy- 
sicians and  the  value  of  time  lost  were  "sub- 
jects of  direct  proof,  and  are  to  be  deter- 
mined only  on  the  evidence  which  the  Jury 
has  before  it,"  in  that  there  was  left  out  of 
view  the  right  of  the  Jury  to  form  its  own 
opinion  as  to  those  elements  of  damage.  No 
evidence  was  introdnced  by  the  defendant  to 
contradict  in  any  way  the  proof  made  by  the 
plaintiff  as  to  these  matters.  Strictly  speak- 
ing, considering  that  the  evidence  referred  to 
by  the  court  would  include  the  evidence  as  to 
the  quantity  of  time  lost  by  the  plaintiff  and 
the  amount  of  services  rendered  by  physi- 
cians and  surgeons,  the  instruction  was  cor- 
rect. The  Jury  would  have  no  right  to  go 
outside  of  the  evidence  to  determine  any 
of  those  things.  The  court's  intention  no 
doubt  was  to  place  before  the  Jury  the  fact 
that  these  matters  were  matters  of  particu- 
lar damage,  to  support  which  particular  proof 
was  needed,  whereas,  as  to  other  general 
elements  of  damage,  the  sound  discretion  of 
the  Jury  would  control.  The  instruction  is 
so  phrased,  and  its  language  is  quite  clear. 

[4]  We  do  not  think  that  there  was  any 
error  of  a  substantial  nature  in  the  court's 
refusing  to  give  a  particular  Instruction 
offered  by  appellant  which  narrated  the 
several  things  contained  In  the  charging 
part  of  the  complaint  as  constituting  negli- 
gence and  advised  the  jury  that  plaintiff 
was  required  to  make  proof  thereof.  The 
general  charge  of  the  court  as  given  advised 
the  Jury  that  the  burden  was  upon  the 
plaintiff  to  sustain  the  allegations  made. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONREY,  P.  J. ;  SHAW,  J. 

On  Rehearing  in  Supreme  Court  in  Bank. 
(L.  A.  4380.) 

PER  CURIAM.  [5, 6]  In  denying  the  ap- 
plication for  a  bearing  in  this  court  after  de- 
cision by  the  District  Court  of  Appeal  of  the 
Second  Appellate  District,  Division  1,  we  are 
not  to  be  understood  as  approving  the  instruc- 
tion discussed  in  the  opinion  to  the  effect  that 
the  prima  facie  case  of  negligence  made  by  the 
falling  of  the  fan  "would  justify  a  verdict  in 
tavor  of  the  plaintiff,  unless  the  evidence  in 
the  case  negatives  that  prima  facie  presump- 
tion, and  establishes  to  your  satis) 'action  that  it 
teas  not  the  result  of  the  negligence  of  the  de- 
fendants." We  think  the  italicized  portion  of 
this  instruction  was  erroneous  for  the  reason 
suggested  in  the  opinion  of  the  District  Court 
of  Appeal,  namely,  in  leaving  out  the  require- 
ment that  the  evidence  of  the  plaintiff  must 
preponderate  in  weight,  and  that  the  defendant 
will  be  entitled  to  judgment  where  the  coun- 
tervailing evidence  merely  balances,  but  does 
not  outweigh,  the  case  made  by  the  plaintiff. 
But  in  view  of  the  evidence  and  the  charge  of 
the  court  taken  as  a  whole  we  cannot  conceive 
that  this  defect  in  this  particular  instruction  in 
any  way  contributed  to  the  verdict,  and  there- 
fore are  of  the  opinion  that  the  error  must  be 
held  to  be  without  prejudice. 

The  petition  for  a  hearing  in  this  court  Is  de- 
nied. 

All  concur,  except  WILBUR,  J.,  not  partici- 
pating. 


(40  Cal.  App.  SS2) 

ARGYLE  DREDGING  CO.  v.  CHAMBERS, 
State  Controller.    (Civ.  1997.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  19, 1919.) 

L  Statutes  cj=»76(l)— Special  Legislation 
—  Act  Authorizing  Purchase  or  War- 
rants or  Drainage  District. 
Act  Jan.  80,  1919,  authorizing  the  state 
board  of  control  to  purchase  warrants  of  the 
Sacramento  and  San  Joaquin  drainage  district, 
issued  in  payment  for  the  expense  of  continuing 
the  construction  of  the  east  levee  of  the  Sut- 
ter by-pass,  is  not  violative  of  Const,  art.  4, 
|  25,  subd.  88,  forbidding  special  laws  in  all 
cases  where  a  general  law  can  be  made  applica- 
ble. 


2a  States  €=>119— Grrr  or  Loan  bt  Stai 
Reclamation  Districts-— "Corporations" 
—Statute. 
Act  Jan,  30,  1919,  authorising  state  board 
of  control  to  purchase  warrants  of  Sacramento 
and  San  Joaquin  drainage  district,  issued  in 
payment  for  expense  of  continuing  construc- 
tion of  east  levee  of  Sutter  by-pass,  is  not 
violative  of  Const,  art  4,  |  31,  prohibiting  the 
giving  or  lending  of  credit  of  the  state  or  mak- 
ing a  gift  to  any  individual,  municipal,  or  other 
corporation  whatever;  reclamation  districts, 
and  particularly  the  Sacramento  and  San  Joa- 
quin drainage  district,  not  being  in  strictness 
"corporations"  at  all,  but  governmental  agen- 
cies. 

[For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporation.] 

Application  for  writ  of  mandate  by  the  Ar- 
gyle  Dredging  Company  against  John  S. 
Chambers,  as  Controller  of  the  State  of  Cal- 
ifornia. Demurrer  to  the  application  over- 
ruled, and  peremptory  writ  prayed  for  order- 
ed to  issue. 

James  S.  Spilman  and  Chas.  H.  Oatman, 
both  of  San  Francisco,  for  petitioner. 

John  W.  Carrigan,  of  Los  Angeles,  and  Jas. 
L.  Attridge,  of  San  Jose,  for  respondent 

Robt.  T.  Devlin,  of  San  Francisco,  as  ami- 
cus curice. 

U.  S.  Webb,  Atty.  Gen.,  for  the  State. 

CHIPMAN,  P.  J.  This  Is  an  application 
for  a  writ  of  mandate  compelling  the  control- 
ler to  Issue  his  warrant  for  the  payment  of 
plaintiff's  claim.  As  the  matter  was  one  of 
emergency,  and  as  at  the  argument  we  were 
fully  convinced  that  the  writ  should  issue,  it 
was  so  ordered  from  the  bench.  By  the  re- 
quest of  all  parties  we  will  state  the  case 
and  the  reasons  for  our  conclusion. 

It  appears  from  the  petition  as  follows: 
That  the  Sacramento  and  San  Joaquin  drain- 
age district  is  "a  body  politic  and  corporate 
created  by  the  act  of  the  Legislature  of  this 
state,  approved  December  24,  1911"  (Stats. 
1911,  Extra  Session,  p.  117),  as  amended 
and  supplemented  by  the  act  of  May  26, 
1913  (Stats.  1913,  p.  252),  and  was  further 
amended  and  supplemented  by  the  act  of 
June  9,  1915  (Stats,  of  1915,  p.  1338),  which 


«3=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  aad  Indexes 
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said  act  of  1911,  as  amended  by  said  act 
of  1915,  "is  known  and  designated  and  re- 
ferred to  as  the  'Reclamation  Board  Act,' 
as  provided  in  section  31  of  said  acts  as  so 
amended  and  supplemented";  that  the  rec- 
lamation board  referred  to  in  the  petition 
was  created  and  exists  as  provided  for  in 
said  Reclamation  Board  Act ;  "that  the  man- 
agement and  control  of  the  said  Sacramento 
and  San  Joaquin  drainage  district  is  by  vir- 
tue of  section  5  of  said  Reclamation  Board 
Act  vested  in  the  said  reclamation  board." 
We  quote  from  the  petition: 

"V.  That  pursuant  to  the  provisions  of  said 
Reclamation  Board  Act  the  said  reclamation 
board  did,  in  accordance  with  the  provisions 
of  section  13  of  said  Reclamation  Board  Act 
adopt  and  determine  upon  a  certain  portion  or 
nroioH  of  the  plans  to  be  carried  out  by  said 
board  and  did  designate  the  same  by  the  name 
and  number  of  'Sutter-Butte  By-Pass  Project 
No.  Six,'  and  did  pass  its  order  and  resolution 
for  the  levying  of  an  assessment  in  the  sum 
of  more  than  $10,000,000  upon  Jhe  lands  with- 
in said  Sacramento  and  San  Joaquin  district 
to  be  benefited  thereby,  as  might  be  determined 
in  the  manner  provided  by  law,  and  did  direct 
the?  said  assessment  be  known  and  designated 
as  'Sutter-Butte  By-Pass  Assessment  No.  Six,' 
and  did  appoint  three  assessors  for  the  purpose 
of  making  said  assessment,  all  in  the  manner 
required  and  provided  by  said  Reclamation 
Board  Act. 

'•VL  That  a  part  of  the  said  Sutter-Butte  by- 
pass project  No.  6  so  adopted  and  determined 
upon  by  said  reclamation  board  is  the  construc- 
tion of  a  levee  along  the  East  line  of  a  by -pass 
in  Sutter  Basin,  in  Sutter  county,  California, 
known  as  the  Sutter  by-pass,  the  said  levee  be- 
ing known  and  designated  as  the  east  levee  of 
the  Sutter  by-pass. 

"VII.  That  after  the  adoption  of  said  Sutter- 
Butte  by-pass  project  No.  6  the  said  reclama- 
tion board,  acting  for  and  on  behalf  of  the  said 
Sacramento  and  San  Joaquin  drainage  district, 
entered  into  a  contract  with  your  petitioner 
for  dredging  work  to  be  done  by  the  dredger 
Argyle  in  and  about  the  construction  of  the' 
said  east  levee  of  the  Sutter  by-pass.  That 
pursuant  to  said  contract,  and  in  the  summer 
of  1918,  your  petitioner  commenced  work  upon 
said  east  levee  of  the  Sutter  by-pass  with  the 
said  dredger  Argyle,  which  work  has  been  pros- 
ecuted continuously  ever  since.  That  on  the 
1st  and  2d  day*  of  February,  1919,  your  peti- 
tioner, pursuant  to  said  contract,  performed 
work  upon  the  construction  of  the  said  east 
levee  of  the  Sutter  by-paBS,  for  which  work  so 
performed  on  said  two  days  your  petitioner 
was  entitled  to  be  paid  by  said  reclamation 
board  for  and  on  behalf  of  said  Sacramento  and 
San  Joaquin  drainage  district  the  sum  of  $255 
according  to  the  terms  of  said  contract. 

"VIII.  That  thereafter  the  claim  of  your  pe- 
titioner for  said  sum  of  $255  against  the  said 
Sacramento  and  San  Joaquin  drainage  district, 
acting  by  and  through  the  reclamation  board, 
was  duly  presented  to  and  allowed  by  the  said 
reclamation  board,  and  was  thereafter  submit- 
ted to  the  state  board  of  control  for  its  scru- 
tiny and  approval,  and  was  thereafter  approved 
by  the  said  state  board  of  control,  and  there- 
after, and  on  February  20,  1919,  a  warrant 
numbered  24274,  was  duly  drawn  by  the  state 
controller  upon  the  state  treasurer  in  favor 


of  your  petitioner  for  said  sum  of  $255,  payable 
out  of  said  Sutter-Butte  by-pass  assessment 
No.  6,  for  the  amount  of  the  said  claim  of  your 
petitioner,  which  said  warrant  was  thereupon 
and  on  said  day  by  the  said  state  controller  de- 
livered to  your  petitioner  and  was  by  your  peti- 
tioner on  February  21,  1919,  presented  to  the 
state  treasurer  for  payment,  but  there  were 
no  funds  in  the  hands  of  the  state  treasurer 
to  pay  the  said  warrant  when  so  presented,  and 
the  said  state  treasurer  did  thereupon  register 
the  said  warrant  and  did  indorse  on  said  war- 
rant the  date  of  said  presentation  and  the  fact 
that  it  was  not  paid  for  want  of  funds,  all  as 
provided  in  and  by  section  15  of  the  said  Recla- 
mation Board  Act. 

"IX.  That  the  Legislature  of  this  state  now 
in  session  passed  an  act,  entitled  'An  act  au- 
thorizing the  state  board  of  control  to  purchase 
warrants  of  the  Sacramento  and  San  Joaquin 
drainage  district  issued  in  payment  for  the  ex- 
pense of  continuing  the  construction  of  the  east 
levee  of  the  Sutter  by-pass,  appropriating  mon- 
ey therefor,  and  providing  for  reimbursement 
to  the  state  of  such  appropriation,'  which  said 
act  was  approved  by  the  Governor  of  this 
state  on  January  30,  1919.  That  a  copy  of 
said  act  is  hereunto  annexed  and  marked  Ex- 
hibit A,  and  is  hereby  referred  to  and  made  a 
part  hereof.  That  said  Legislature  did,  in  sec- 
tion 6  of  said  act,  declare  that  it  deemed  it 
necessary  for  the  immediate  preservation  of 
the  public  health  and  safety  that  said  act 
should  go  into  immediate  effect,  and  did  in  sec- 
tion 6  of  said  act  set  forth  a  statement  of  the 
facts  constituting  such  necessity,  which  said 
section  of  said  act  was  passed  by  each  house 
of  said  Legislature  upon  an  aye  and  nay  vote 
upon  a  separate '  roll  call  thereon,  as  provided 
by  section  1  of  article  4  of  the  Constitution  of 
this  state.  That  it  was  further  determined  and 
declared  by  said  Legislature  in  and  by  section 
8  of  said  act,  that  said  act  constituted  an  ur- 
gency measure  which  under  the  provisions  of 
section  1  of  article  4  of  the  Constitution  of 
the  state  of  California  should  go  into  immediate 
effect,  and  that  said  act  did  go  into  effect  im- 
mediately upon  the  signing  and  approval  of 
the  same  by  the  Governor  of  this  state  on  Jan- 
uary 30,  1919. 

"X.  That  on  February  27,  1919,  your  peti- 
tioner, being  then  the  owner  and  bolder  of  said 
warrant  for  $255  payable  out  of  the  said  Sut- 
ter-Butte by-pass  assessment  No.  8,  did  offer 
to  sell  said  warrant  at  par  to  the  state  board  of 
control,  pursuant  to  the  provisions  of  said  last 
named  act;  and  the  said  state  board  of  control 
did  thereupon  and  then  and  there  accept  said 
offer,  and  did  purchase  said  warrant  from  your 
petitioner  at  the  price  of  $255,  being  the  par 
value  thereof,  and  did  prepare  and  approve -a 
claim  in  favor  of  your  petitioner  for  said  sum 
of  $255  in  payment  therefor,  payable  out  of  the 
appropriation  of  $300,000  made  by  said  last- 
named  act,  and  did  present  said  claim  to  the  re- 
spondent, John  S.  Chambers,  who  is  and  then 
was  the  controller  of  the  state  of  California, 
and  did  request  said  respondent  as  such  con- 
troller to  draw  a  warrant  upon  the  state  treas- 
urer payable  out  of  said  appropriation  of  $300,- 
000  for  the  sum  of  $255  in  favor  of  your  pe- 
titioner, in  payment  of  the  purchase  price  of 
said  warrant  of  like  amount  so  purchased  by 
said  board  of  control  as  aforesaid.  That  said 
respondent  as  such  state  controller  then  and 
there  refused  and  still  refuses  to  draw  said 
warrant  as  so  requested  by  said  board  of  con- 
trol, or  otherwise,  or  at  all. 
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"XL  That  said  appropriation  of  $300,000 
was  so  made  by  said  act  of  January  30,  1919, 
there  was  in  the  state  treasury,  and  not  other- 
wise appropriated,  a  sum  of  much  more  than 
said  sum  of  $300,000.  That  no  part  of  said 
appropriation  of  $300,000  made  by  said  last- 
named  act  has  ever  been  drawn  or  expended, 
but  the  same  remains  in  the  state  treasury  sub- 
ject to  the  provisions  of  said  act 

"XII.  That  the  drawing  of  said  warrant  as 
so  requested  by  said  state  board  of  control  is  an 
act  which  the  law  specially  enjoins  upon  the 
said  respondent  as  such  state  controller  as  a 
duty  resulting  from  his  office." 

A  demurrer  to  the  petition  was  Interposed 
by  respondent  on  the  following  grounds:  (1) 
That  the  act  of  January  30, 1919,  violates  sec- 
tion 21  of  article  1  of  the  Constitution  of  the 
state  of  California,  in  that  it  Is  class  and 
special  legislation ;  that  it  is  giving  or  lend- 
ing the  credit  of  the  state  in  violation  of  sec- 
tion 31  of  article  4,  and  in  making  an  allow- 
ance for  compensation  on  a  contract  for  serv- 
ices rendered  under  contract  unauthorized  by 
law ;  (2)  that  it  cannot  be  ascertained  from 
the  petition  who  is  the  real  party  in  interest ; 
(8)  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  for  granting 
the  writ  prayed  for. 

The  insufficiency  of  the  facta  or  the  failure 
to  disclose  who  is  the  real  party  in  inter- 
est was  not  seriously  urged.  Nor  do  we 
think  either  point  well  taken.  Unless  the 
act  in  question  is  unconstitutional,  manda- 
mus is  the  appropriate  remedy,  and  the  facts 
alleged  were  sufficient  to  justify  the  Issuance 
of  the  writ  It  clearly  enough  appears  that 
petitioner  is  the  real  party  in  Interest 

Is  the  act  of  January  30,  1919,  violative  of 
the  Constitution?  It  becomes  necessary  to 
ascertain  the  nature  and  character  of  the 
Sacramento  and  San  Joaquin  drainage  dis- 
trict The  validity  of  the  Reclamation 
Board  Act  is  not  called  in  question.  The 
constitutionality  of  acts  of  this  character 
was  established  and  set  at  rest  in  the  case 
of  People  ex  reL  Chapman  v.  Sacramento 
Drainage  District  155  Cal.  373, 103  Pac.  207. 

The  origin  and  administrative  and  legis- 
lative history  of  the  Reclamation  Board  Act 
its  nature  and  character,  were  concisely  stat- 
ed at  the  argument  by  .  Mr.  Robert  T.  Devlin, 
who  appeared  amicus  curlfe.  The  statement 
accords  with  our  information  upon  the  sub- 
ject and  we  therefore  take  the  liberty  of 
using  it  We  quote  from  the  notes  written 
by  our  stenographic  reporter: 

"The  problem  of  flood  control  has  been  a 
problem  that  has  engaged  the  United  States 
government  and  the  state  of  California  for 
more  than  half  a  century.  For  the  last  50 
years  the  United  States  government  has  been 
engaged  in  studying  the  flood  condition  of  the 
Sacramento  valley,  for  the  purpose  of  prevent- 
ing floods  and  increasing  the  navigability  of 
the  river.  The  state  of  California  has  been  en- 
gaged in  the  same  work.  They  sent  for  Mr. 
Eads,  who  had  control  of  the  Mississippi  river, 
to  come  to  California  and  make  a  report  He 
reported  a  plan  for  the  improvement  of  the 
Sacramento  river  to  prevent  the  very  things 


that  this  act  now  before  ua  was  to  do.  The 
United  States  government  made  its  report 
through  Col.  Mendel  and  others.  In  1893  the 
debris  commission  was  formed,  first,  to  see  that 
hydraulic  mining  should  not  be  continued  with- 
out permits;  and,  second,  to  take  steps  to  re- 
store the  navigability  of  the  river  to  the  condi- 
tion which  it  was  in  1851  or  1852,  about  the 
time  California  was  ceded  to  the  Union.  Cali- 
fornia again,  when  Governor  Pardee  was  Gov- 
ernor, provided  for  a  commission  and  invited 
three  engineers  to  come  to  California,  one  of 
them  being  Col.  Dabney,  having  charge  of  the 
Mississippi  work.  They  made  a  report  The 
United  States  government  was  investigating 
this  matter  all  the  time,  and  finally  there  cul- 
minated what  is  called  the  Capt.  Jackson  report, 
which  was  made  in  1911.  That  report  was  a 
report  having  for  its  object  three  things: 
First  the  restoration  of  the  navigability  of  the 
Sacramento  river;  secondly,  the  prevention  of 
disastrous  floods;  and,  thirdly,  incidentally,  the 
reclamation  of  private  land.  That  report  Doc- 
ument 81,  said  that  those  three  objects  were 
inextricably  involved,  so  you  could  not  improve 
flood  conditions  and  the  navigability  of  the 
stream  without  aiding  the  landowner.  The  mat- 
ter was  of  such  importance  to  the  state  of  Cal- 
ifornia that  Governor  Johnson,  in  convening 
the  Legislature  in  special  session,  made  it  as 
one  of  the  objects  to  be  legislated  upon.  He 
named  eight  or  nine  objects  of  such  importance 
to  the  people  that  the  Legislature  should  be 
convened  for  the  purpose  of  considering  them, 
and  one  of  the  objects  was  the  consideration  of 
the  report  of  Capt  Jackson.  "At  the  special 
session  in  1911  the  Legislature  of  this  state 
adopted  that  report  of  Capt.  Jackson  as  a  part 
of  the  state  policy  and  declared  that  part  of  the 
work  should  be  carried  out  In  1911,  in  pur- 
suance of  that  plan,  the  state  of  California 
constituted  the  reclamation  board  and  provided 
for  the  appointment  of  three  commissioners 
and  provided  that  all  future  works  in  Califor- 
nia should  be  in  conformity  with  that  report 
Two  years  following,  the  state  of  California 
created  the  Sacramento  and  San  Joaquin  drain- 
age district,  referred  to  in  this  petition,  being 
a  territory  including  the  Sacramento  and  San 
Joaquin  valleys  determined  by  state  engineers 
as  being  territory  subject  to  flood  control  and 
flood  injury,  and  provided  that  that  board  might 
carry  on  the  work  which  is  described  in  this 
petition.  Subsequently,  in  1917,  the  national 
Congress  adopted  the  Jackson  report  and  ap- 
propriated six  million  some  odd  thousand  dol- 
lars for  the  purpose  of  carrying  it  out  to  be 
used  in  conjunction  with  appropriations  of  like 
amounts  made  by  the  state  of  California,  with 
the  provision  on  the  part  of  the  United  States 
government  that  the  obligation  of  the  United 
States  should  not  exceed  $1,000,000  per  year. 
The  state  of  California  has  made  those  appro- 
priations, and  to-day  and  for  the  last  several 
years  past  as  a  part  of  this  work,  the  United 
States  government  and  the  state  of  California 
are  co-operating  hi  the  lower  parts  of  the  Sac- 
ramento river  in  widening  the  river  and  in 
deepening  its  channel.  Now,  this  work  is  all 
one  project  This  Sutter  by-pass  taps  the  riv- 
er at  the  north,  conducts  the  water  out  through 
two  series  of  levees  to  be  built  making  an  ad- 
joining river  or  an  additional  river,  carries  it 
down  to  the  Fremont  weir,  clear  across  the 
Sacramento  river  into  the  Yolo  basin,  and 
down  to  tidewater.  This  work  is  carried  out 
exclusively  by  a  state  agency  and  by  a  state- 
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board.  Oapt  Jackson's  report  stated  that, 
roughly  speaking,  the  obligation'  resting  upon 
the  United  States  and  the  state  of  California 
and  upon  the  landowners  might  be  divided  Into 
three  parts,  so  the  nation  would  pay  one-third, 
the  state  one-third,  and  the  landowners  one- 
third,  and  that  the  total  estimated  coat  of  the 
entire  project  would  be  $88,000,000,  placing 
upon  the  state  of  California  as  a  direct  respon- 
sibility $11,000,000,  upon  the  United  States  a 
like  sum  of  $11,000,000,  and  npon  the  land- 
owners $11,000,000.  Owing  to  the  fact  that 
work  progressed  from  time  to  time  and  a  cer- 
tain part  of  the  work  was  done  by  private  own- 
ers, this  was  reduced  to  a  little  more  than  $18,- 

000.  000,  and  upon  that  basis  of  $18,000,000 
the  Congress  of  the  United  States  has  already 
appropriated  one-third,  $6,000,000,  binding  the 
United  States  government  to  contribute  over 
48,000,000  to  this  work.  •  • .  • 

"Some  26  or  30  years  ago,  the  state  of  Cali- 
fornia tapped  the  Sacramento  at  Tisdale  weir, 
by  building  a  weir  that  allows  the  water  to 
escape  from  the  Sacramento  river  when  it 
reaebes  a  certain  height,  and  that  is  the  water 
that  is  doing  the  damage.  By  the  state's  ac- 
tion this  water  is  taken  out  of  the  Sacramen- 
to river  and  thrown  upon  that  territory  on  the 
east  For  the  purpose  of  taking  care  of  that 
water,  these  by-passes  are  being  constructed. 
If  these  by-passes  are  not  constructed,  this 
water  that  the  state  of  California  takes  out 
of  its  own  volition  (nobody  else  has  control  of 
it)  is  taken  out  and  dumped  upon  private  land- 
up  to  some  years  ago,  upon  the  lands  known  as 
'District  1600/  now  upon  the  lands  in  'District 

1.  '  In  other  words,  the  floods  in  that  section 
are  caused  by  the  state  government  in  taking 
water  out  of  the  river  and  dumping  it  on  pri- 
vate lands.  For  the  purpose  of  performing 
that  governmental  jduty,  the  state  of  Califor- 
nia is  now  building  these  by-passes.  It  has 
spent  already  more  than  $1,000,000  and  has 
obtained  the  money  by  using  its  warrants, 
which  warrants  have  been  taken  by  private 
persons.  We  have  now  reached  the  point 
where  private  persons  refuse  to  take  warrants 
further." 


It  Is  well  to  recall  what  the  Supreme 
Court  said  In  People  v.  Sacramento  Drain- 
age District,  supra,  In  speaking  of  districts 
of  the  character  of  the  one  here:  Said  the 
court: 

"It  is  unnecessary  to  repeat  the  reasons  set 
forth  in  the  decisions  in  those  cases  [cases 
cited],  by  which  the  conclusion  there  reached 
was  expressed,  to  the  effect  that  such  districts 
are,  in  strictness,  not  corporations  at  all,  but 
rather  governmental  agencies  to  carry  out  a 
specific  purpose— the  agency  ceasing  with  the 
accomplishment  of  the  purpose.  But,  addi- 
tionally, it  may  be  said  that  the  likeness  of 
these  agencies  to  corporations  is  superficial, 
and  that  the  similitude — for  it  is  no  more  than 
this— ceases,  if  consideration  be  paid  to  the  fact 
that  the  state  could  accomplish  this  very  work 
without  organising  a  district  as  such  at  all,  and 
without  giving  the  landowners  within  the  dis- 
trict any  voice  in  the  selection  of  the  managers 
or  trustees.  Thus  it  would  be  perfectly  legal 
and  competent  for  the  Legislature,  delimiting 
a.  tract  of  land,  itself  to  appoint  a  commission- 
er or  commissioners  to  perform  all  of  the  func- 
tions which,  under  the  existing  schemes,  are 
performed  by  the  trustees  and  the  assessors." 


The  act  of  1911  created  the  reclamation 
board  to  consist  of  three  members;  adopted 
the  plan  of  the  California  debris  commis- 
sion, empowering  the  board  to  make  modi- 
fications, as  a  general  scheme  for  reclama- 
tion flood  control  in  the  Sacramento  valley. 
The  act  of  1913  enlarged  the  board  to  seven 
members,  created  the  San  Joaquin  and  Sac- 
ramento valley  drainage  district  and  author- 
ized the  reclamation  board  to  go  forward 
with  the  construction  of  the  project  and  to 
levy  assessments  on  lands  In  the  district  in 
aid  of  that  purpose.  The  act  provided  that 
in  the  carrying  out  of  the  work  the  board 
should  divide  it  Into  separate  projects  or 
divisions,  each  to  be  taken  up  separately  and 
a  separate  assessment  levied  therefor,  each 
such  project  to  have  a  distinctive  name  and 
number  and  its  funds  to  be  held  separately. 

These  assessment  funds  are  to  be  collected 
by  the  county  treasurers  In  the  counties  af- 
fected and  by  them  to  be  deposited  in  the 
state  treasury  and  paid  out  by  the  state 
treasurer  on  warrants  drawn  by  the  control- 
ler against  the  state  treasurer,  as  directed  by 
the  reclamation  board,  payable  out  of  that 
particular  assessment  In  each  such  separate 
project  Warrants  may  be  drawn  against 
any  assessment  whenever  it  has  been  ordered 
by  the  reclamation  board  and  the  assessors 
have  been  appointed;  these  warrants  may 
issue  for  work  before  the  assessments  are 
collected  and  when  thus  drawn  may  be  pre- 
sented to  and  registered  by  the  state  treas- 
urer, who  is  authorized  to  register  them  and 
indorse  them  not  paid  for  want  of  funds  and 
they  shall  thereafter  bear  Interest  from  date 
of  registration. 

As  alleged  in  the  petition,  the  reclamation 
board  adopted  a  project,  known  as  Sutter- 
Butte  by-pass  project  No.  6  and  levied  an 
assessment  for  its  construction,  known  as 
Sutter-Butte  by-pass  assessment  No.  6  and 
appointed  the  assessors  therefor.  At  this 
stage  the  controller  was  authorized  to  draw 
warrants  for  construction  work  against  this 
assessment  on  the  request  of  the  reclamation 
board,  in  antidilution  of  collections  on  the 
assessment  The  reclamation  board  was  able 
to  make  contracts  for  work  on  the  east  levee 
of  this  by-pass,  being  part  of  the  project  No. 
6,  payable  In  warrants  against  Its  assess- 
ment No.  6.  Arrangements  were  made  where- 
by private  Interests  cashed  these  warrants 
to  a  very  considerable  amount  This  ar- 
rangement having  ended  and  the  necessity 
for  the  uninterrupted  prosecution  of  the  work 
being  imperative  the  act  of  January  30, 1919, 
was  passed  to  meet  the  emergency. 

This  act  in  effect,  appropriated  the  sum 
of  $300,000,  and  authorized  the  state  board 
of  control  to  purchase  at  their  face  value 
(to  the  extent  of  not  exceeding  said  amount) 
all  warrants  of  said  drainage  district  drawn 
by  the  state  controller,  as  provided  by  the 
Reclamation  Board  Act  and  payable  out  of 
said  assessment  and  "issued  in  payment  for 
the  expense  of  continuing  the  construction 
of  the  east  levee  of  the  Sutter  by-pass."  Sec- 
tion S  of  said  act  provides: 
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"The  state  controller  shall  draw  warrants  op- 
on  the  state  treasurer,  payable  ont  of  said  ap- 
propriation, in  such  amounts  and  at  such  times 
and  in  favor  of  such  persons  as  the  board  of 
control  maj  request,  and  the  state  treasurer 
aball  pay  the  same." 

After  the  passage  of  this  act,  petitioner, 
Argyle  Dredging  Company,  continued  to  work 
under  contract  with  the  reclamation  board 
and  the  claim  here  was  allowed  for  $255 
for  such  work.  It  was  duly  allowed  by  the 
reclamation  board  and  approved  by  the  board 
of  control,  the  state  controller  drew  and  is- 
sued to  petitioner  his  warrant  against  the 
reclamation  board's  assessment  No.  6  for 
$255,  and  it  was  registered  by  the  state  treas- 
urer as  not  paid  for  want  of  funds.  No 
question  arises  as  to  the  regularity  of  the 
proceedings.  The  state  board  of  control, 
however,  contracted  with  petitioner,  proceed- 
ing under  the  act  of  1919,  to  purchase  this 
warrant  at  its  face  value  and  requested  the 
state  controller  to  direct  the  payment  out 
of  the  fund  thus  appropriated.  This  the 
controller  refused  to  do  and  hence  the  action. 

[1]  The  Constitution  does  not  deprive  the 
Legislature  of  the  power  to  pass  all  special 
acts.  It  forbids  special  laws  in  all  cases 
where  a  general  law  can  be  made  applicable. 
Section  25,  subd.  33,  art  4.  It  was  said  by 
the  Supreme  Court: 

"The  Legislature  must,  in  the  first  instance, 
determine  whether  or  not  a  general  law  can  be 
made  applicable  in  the  particular  case.  The 
court  will  not  interfere  with  its  judgment  on 
the  .  subject,  unless  it  clearly  and  beyond  rea- 
sonable doubt  appears  that  it  adjudged  con- 
trary to  the  fact."  Wheeler  v.  Herbert,  152 
CaL  224,  232,  92  Pac  353,  357,  citing  cases. 

It  does  not  appear  and  It  is  not  claimed 
that  conditions  such  as  prevail  In  the  Sac- 
ramento and  San  Joaquin  drainage  district 
exist  elsewhere  in  the  state,  nor  do  we  think 
that  a  general  law  could  reasonably  be  made 
applicable.  But  as  was  said  in  People  v. 
Mullender,  132  Cal.  217,  222,  64  Pac.  299, 
801: 

"We  would  certainly  not  hold  such  a  law  in- 
valid merely  because  it  would,  in  our  opinion, 
have  been  possible  to  frame  a  general  law  un- 
der which  the  same  purpose  could  have  been 
accomplished." 

It  was  also  there  said: 

"The  language  of  said  paragraph  [section  25, 
art.  4]  plainly  implies  that  there  can  or  may 
be  cases  where  a  local  or  special  act  may  be 
wise,  salutary,  and  appropriate,  and  in  no  wise 
promotive  of  those  evils  which  result  from  a 
general  and  indiscriminate  resort  to  local  and 
special  legislation." 

Such  in  our  judgment  Is  the  case  here. 

[2]  In  no  just  sense  can  the  act  be  said  to 
violate  section  31,  article  4,  which  prohibits 
the  giving  or  lending  the  credit  of  the  state 
or  making  a  gift  to  "any  individual,  •  •  • 


municipal  or  other  corporation  whatever." 
As  we  have  seen  (People  v.  Sac.  Drainage 
District,  supra),  reclamation  districts  "are, 
in  strictness,  not  corporations  at  all,  but 
rather  governmental  agencies  to  carry  out  a 
specific  purpose — the  agency  ceasing  with 
the  accomplishment  of  the  purpose."  So 
completely  are  these  districts  so  regarded, 
as  we  are  informed,  that  their  "warrants  are 
not  taxable  nor  Is  the  interest  payable  on 
those  warrants  taxable  by  the  United  States 
as  Income;  so,  also,  are  the  salaries  of  the 
officers  of  such  districts  not  subject  to  the 
payment  of  an  Income  tax  for  the  reason 
that  the  government  regards  them  as  part  of 
the  state. 

Much  more  closely  is  the  Sacramento  and 
San  Joaquin  drainage  district  knitted  to  the* 
state  and  really  part  of  it  than  is  the  ordi- 
nary drainage  district  Section  7  of  the  Rec- 
lamation Act  of  1915  declares  that — 

"The  state  of  California  and  the  people  are 
hereby  declared  to  have  a  primary  and  supreme 
interest  in  having  created,  maintained  and  pro- 
tected on  the  banks  of  the  Sacramento  and  San 
Joaquin  rivers  and  their  tributaries  and  the « 
by-passes  and  overflow  channels  and  barriers 
maintained  herein,  good  and  sufficient  levees 
and  embankments  or  other  works  of  reclama- 
tion, adequately  protecting  the  lands  overflowed 
or  subject  to  overflow  by  said  streams,  *  •  * 
and  it  shall  be  the  duty  of  the  reclamation 
board  to  enforce  on  behalf  of  the  state  of  Cal- 
ifornia and  the  people  thereof  the  erection, 
maintenance,  and  protection  of  such  levees 
*  *  *  as  will  best  serve  the  interest  of  the 
state  of  California.  The  purposes  and  objects 
of  this  act  are  to*  carry  into  effect  the  plans ' 
of  the  California  debris  commission  with  such 
modifications  and  amendments  and  such  addi- 
tional plans  as  have  been  or  may  hereafter  be 
adopted  by  the  reclamation  board  for  the  con- 
trol of  the  flood  waters  of  the  Sacramento  and 
San  Joaquin  rivers  and  their  tributaries  and 
said  levees  and  to  vest  in  said  reclamation 
board  control  and  jurisdiction  over  said  plans." 

We  then  have  an  Institution,  a  state  agen- 
cy, created  by  the  state,  under  the  exclusive 
control  and  management  of  the  state,  ad- 
ministered by  officers  appointed  by  the  Gov- 
ernor of  the  state,  and  engaged  in  an  enter- 
prise of  state-wide  concern — the  act  Itself 
providing  that  "the  state  of  California  aud 
the  people  thereof  are  hereby  declared  to 
have*  primary  and  supreme  Interest"  in  its 
objects  and  purposes. 

But  aside  from  these  considerations,  we 
think  the  act  of  January  30,  1919,  is  neither 
more  nor  less  than  an  act  authorizing  the 
state  board  of  control  to  invest  state  money 
in  the  warrants  duly  and  regularly  issued 
under  the  act  precisely  as  that  board  may 
now  and  has  been  since  its  organization  au- 
thorized by  law  to  invest  state  funds  in 
United  States  and  state  bonds,  municipal 
bonds,  school  district  bonds,  highway  and  ir- 
rigation district  bonds.  The  state  has  simply 
added  another  class  of  securities  in  which 
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the  board  of  control  may  Invest  state  funds. 
The  fact  that  an  appropriation  of  moneys 
made  to  meet  the  anticipated  purchase,  In 
this  particular  Instance,  does  not  affect  the 
power  of  the  Legislature  to  make  the  ap- 
propriation or  the  power  of  the  board  to 
make  the  investment  The  act  specifically 
provides  for  the  payment  of  these  warrants 
oat  of  assessments,  when  collected,  and  when 
paid,  the  money  goes  back  Into  the  state 
treasury  Just  as  it  would  upon  payment  of 
any  of  said  bonds  purchased  by  the  board  of 
control. 

In  no  view  of  the  case  can.  we  see  that 
either  the  Legislature  or  the  board  of  con- 
trol has  exceeded  Its  authority.  The  de- 
murrer Is  overruled,  and  It  Is  ordered  that 
the  peremptory  writ  prayed  for  be  issued. 

We  concur:   BURNETT,  J.;  HART,  J. 


(40  Cel.  App.  47») , 
TRULL  V.  INDEPENDENT  ORDER  OF 
PURITANS.    (Oiv.  2733.) 

(District  Court  of  Appeal.  First  District,  Divi- 
sion 2,  California.   March  28, 1919.) 

1.  Insurance  «=>645(3)  —  Lrre  Insurance— 
Evidence. 

Admission  of  life  insurance  certificate  run- 
sing  to  one  "PrulT  instead  of  deceased  "Trull" 
is  not  erroneous,  where  defendant  had  received 
premium  payments  from  deceased,  and  its  an- 
swer pleaded  its  assumption  of  certificate. 

2.  Pleading  «=»182  — Anbweb  —  Failure  to 
Reply — Effect. 

Where  answer  set  forth  deceased's  life  In* 
snrance  application  in  full  and  was  not  denied 
under  oath  within  10  days,  the  application  be- 
comes admitted  under  direct  provisions  of  Code 
Oiv.  Proc.  |  448. 

3.  Insurance  4J=>66S(2)  —  Life  Insurance— 
Evidence. 

Evidence  that  one  "Trull"  had  paid  premi- 
ums on  life  insurance  certificate  for  many  years, 
eta,  held  to  sustain  finding  that  certificate  was 
in  fact  issued  to  him,  although  under  name  of 
TrulL" 

4  Insurance  <&=>6tt5(3)  —  Life  Insurance- 
Evidence. 

Evidence  of  defendant's  medical  examiner 
and  others  held  to  sustain  finding  that  deceased 
was  not  guilty  of  misrepresentation  in  stating 
his  health  was  good  when  making  a  life  insur- 
ance application. 

5.  Insurance  «=»646<8)  —  Life  Insurance— 
Burden  of  Proof. 

Defendant  insurance  company  has  burden  of 
proving  that  deceased  misrepresented  condition 
of  his  health  when  applying  for  life  insurance. 

6.  Insurance  «=»686  —  Complaint  —  Suffi- 
ciency. 

Complaint  to  recover  on  defendant's  assump- 
tion of  a  life  insurance  certificate  h#ld  not  de- 


fective for  failure  to  fully  set  out  deceased's 
application  for  insurance. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  B.  Crothers, 
Judge. 

Action  by  Catherine  Trull  against  the  In- 
dependent Order  of  Puritans.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Chas.  F.  Fury,  of  Petaluma,  for  appellant 
OUn  L.  Berry,  of  San  Francisco,  for  re- 
spondent. 

LANGDON,  P.  J.  The  defendant  appeals 
from  a  judgment  on  a  life  Insurance  policy 
issued  by  the  Knights  of  Honor  and  assumed 
by  the  defendant 

From  an  examination  of  the  entire  record, 
it  appears  that  In  1890  the  Knights  of  Honor 
issued  a  policy  or  certificate  of  Insurance  in 
the  name  of  George  E.  PrulL  which  was  deliv- 
ered to  George  E.  Trull.  The  Knights  of  Honor 
received  payments  of  premiums  from  Trull 
for  something  over  25  years ;  the  last  payment 
having  been  made  In  November,  1915,  one 
month  after  the  Knights  of  Honor  bad  gone 
Into  the  hands  of  a  receiver.  The  acceptance 
indorsed  on  the  certificate  was  signed  "George 
E.  Trull."  On  November  13,  1915,  Trull 
made  an  application  to  the  defendant  for  the 
latter  organization  to  assume  the  Insurance, 
in  which  the  applicant  recited  the  facts  of 
his  membership  In  the  Knights  of  Honor, 
warranted  that  he  was  then  in  sound  health, 
that  he  knew  of  no  cause  In  connection  with 
his  physical  condition  that  would  be  a  bar  to 
his  securing  life  Insurance,  or  would  in  any 
way  shorten  his  life,  and  that  any  untruthful 
statements  or  violations  of  the  laws  of  this 
order  should  render  his  certificate  void.  This 
application  was  accepted  by  the  defendant 
which  Issued  to  him  a  receipt  book  in  the 
name  of  George  E.  Trull,  in  which  it  entered 
successive  payments  made  to  it  by  him  month- 
ly. Trull  died  in  June,  1916,  and  the  defend- 
ant refused  to  pay  to  the  beneficiary,  the  wid- 
ow of  the  Insured,  who  brought  this  suit. 

In  the  complaint  It  is  alleged  that  the 
Knights  of  Honor  issued  "a  certain  policy  of 
insurance  in  the  words  and  figures  following, 
to  wit:  [Here  being  set  forth  the  original 
benefit  certificate.]"  The  certificate  stated 
that  It  was  issued  "upon  evidence  received 
from  said  lodge  [one  In  San  Francisco]  that 
he  has  lawfully  received  the  degree  of  Man- 
hood, and  is  a  contributor  to  the  widows  and 
orphans  benefit  fund  of  this  order  and  upon 
condition  that  statements  made  by  said  mem- 
ber In  his  petition  for  membership,  and  the 
statements  made  by  him  to  the  medical  ex- 
aminer, be  made  a  part  of  this  contract,  and 
warranted  to  be  true,  and  upon  condition 
that  he  complies  with  the  laws,  rules,  and 
regulations  now  governing  this  order,  or 
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that  may  be  hereafter  enacted  for  its  govern- 
ment" 

The  defendant  demurred  generally  and  spe- 
cially, because  the  statements  made  to  the 
medical  examiner  were  not  alleged.  After 
the  demurrer  was  overruled,  the  defendant 
answered,  denying  the  issuance  of  the  certifi- 
cate and  that  it  was  as  set  forth  In  the  com- 
plaint for  the  reason  that  it  had  no  informa- 
tion or  belief  on  the  subject  sufficient  to  en- 
able it  to  answer  thereto.  There  were  simi- 
lar denials  in  regard  to  the  allegations,  as  to 
the  payment  of  premiums  and  the  perform- 
ance of  conditions  by  the  Insured  under  the 
terms  of  the  policy,  and  as  to  the  alleged 
'financial  difficulties  of  the  Knights  of  Honor. 
The  defendant  set  up  the  application  of  Trull 
to  the  defendant  for  the  assumption  of  the  in- 
surance, and  alleged  on  information  and  belief 
that  at  the  time  of  making  the  latter  appli- 
cation Trull  was  suffering  from  a  disease 
which,  It  was  further  alleged,  contributed  to 
his  death. 

The  appellant  relies  on  claimed  errors  in 
rulings  on  evidence,  insufficiency  of  the  evi- 
dence to  justify  the  decision,  and  claimed 
error  in  overruling  the  demurrer. 

[t]  The  defendant's  first  exception  was  to 
the  admission  over  objection  of  the  original 
certificate  of  insurance,  because  it  purported 
to  run  to  George  E.  Prull  instead  of  George 
E.  Trull.  The  suit  was  on  the  contract  of  the 
defendant  assuming  in  favor  of  Trull  and  his 
beneficiary  the  obligation  of  the  Knights  of 
Honor  to  pay  on  the  original  certificate  Is- 
sued to  Trull,  although  the  name  was  written 
therein  as  Prull.  It  does  not  appear  the  de- 
fendant was  in  any  way  misled.  The  defend- 
ant had  received  payments  from  Trull,  and  in 
its  answer  it  set  up  its  own  assumption  of  the 
particular  certificate,  referring  to  it  by  num- 
ber. The  lower  court  treated  the  word 
"Prull"  in  the  certificate  as  a  clerical  error. 
Under  all  the  circumstances  the  certificate 
was  properly  received  in  evidence. 

12]  The  defendant  offered  in  evidence  the 
application  for  the  assumption  of  the  insur- 
ance contract  by  the  defendant  and  excepted 
to  its  rejection  by  the  court.  The  applica- 
tion was  set  forth  in  full  In  the  answer,  and 
was  not  denied  under  oath  within  10  days. 
It  was  therefore  admitted  for  all  purposes  of 
the  case.  Code  Civ.  Proa  |  448.  The  court 
found  that  It  was  made  by  Trull,  and  further 
found  that  the  statements  contained  in  it 
were  not  untrue.  If  these  findings  are  sup- 
ported, the  appellant  was  not  Injured  by  any 
remarks  made  by  the  judge  at  the  time  of 
his  ruling  concerning  the  materiality  of  the 
evidence. 

[3-1]  The  appellant  claims  the  evidence 
was  Insufficient  to  justify  the  decision.  The 
finding  that  the  original  certificate  was  is- 
sued to  Trull  is  attacked.  This  is  the  same 
contention  In  regard  to  the  clerical  error  by 
which  the  name  was  written  "Prull,"  al- 


though both  Insurers  received  the  premium 
payments  from  Trull.  This  finding  was  sus- 
tained by  the  evidence.  The  finding  that  the 
statements  made  in  the  application  for  as- 
sumption are  true  is  sustained  by  the  evi- 
dence notwithstanding  the  attempt  on  the 
part  of  the  appellant  to  avoid  the  effect  of 
the  evidence  of  Its  own  medical  witness,  the 
attendant  physician  of  Mr.  Trull,  who  testi- 
fied that  at  the  time  of  the  application  for 
assumption  he  had  no  reason  to  believe  that 
Trull  was  otherwise  than  In  good  health. 
The  burden  of  proving  misrepresentations 
was  on  the  defendant,  and  the  only  witness 
it  produced  was  the  physician.  It  not  only 
failed  to  make  out  its  defense,  but  supported 
the  plaintiff's  case.  No  other  finding  could 
properly  have  been  made.  Mlckschl  v.  Na- 
tional Council,  etc^  180  Pac.  27;  Speegle  v. 
Leese,  51  Cal.  415;  Leviston  v.  Ryan,  75  CaL 
293,  17  Pac.  239;  Connolly  v.  Hingley,  82 
Cal.  643,  23  Pac.  278. 

[I]  Appellant's  last  contention  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Reliance  is 
placed  on  Gllmore  v.  Lycoming  Ins.  Co.,  55 
Cal.  123.  Reference  is  made  to  Tischler  v. 
Insurance  Co.,  66  CaL  178,  4  Pac.  1169,  and 
Schenck  v.  Insurance  Co.,  71  CaL  28,  11  Pac. 
807.  After  these  cases  were  decided  the  Su- 
preme Court  reconsidered  the  matter  in 
Cowan  v.  Insurance  Co.,  78  CaL  181,  20  Pac. 
408.  A  quotation  from  the  opinion  in  the 
latter  case  is  determinative  upon  the  conten- 
tion made  by  the  appellant: 

"It  la  argued  that  the  complaint  is  defective 
In  that  it  does  not  set  forth  the  application  of 
the  assured,  which  is  declared  to  form  a  part  of 
the  policy.  It  appears  clearly  from  the  com- 
plaint that  there  was  an  application  which  was 
made  a  part  of  the  policy.  The  contents  are 
not  stated  in  the  complaint.  Bnt  it  is  stated 
in  the  complaint  by  appending  the  policy  to  and 
making  it  a  part  of  it  that  there  was  an  appli- 
cation, and  that  that  application  should  be  con- 
sidered a  warranty  by  the  assured.  This  stipu- 
lation of  the  contract  is  a  solemn  engagement 
by  the  assured  that  the  representations  made  in 
the  application  at  the  time  they  were  made,  and 
when  the  policy  became  a  contract,  were  trne 
and  correct.  There  are  two  classes  of  conditions 
usually  inserted  in  policies,  the  first  pointing  to 
the  time  of  the  contract,  the  second  to  things 
which  may  occur  or  which  may  have  to  be  per- 
formed at  a  time  subsequent  In  the  former 
case  the  stipulation  is  called  an  affirmative  war- 
ranty, and  in  the  latter  a  promissory  warranty. 

*  *  •  Affirmative  warranties  are  sometimes 
called  warranties  in  prssentL  •  *  *  A  breach 
of  an  affirmative  warranty  consists  in  the  false- 
hood of  the  affirmation  when  made,  of  a  prom- 
issory warranty,  which  is  in  its  nature  execu- 
tory, of  the  nonperformance  of  the  stipulation. 

*  •  *  In  counting  on  a  policy  of  insurance, 
we  cannot  see  that  there  is  any  necessity  of 
averring  performance  by  the  insured  of  anything 
warranted  to  be  true  when  the  policy  was  is- 
sued, for  the  reason  that  there  was  nothing  to 
be  performed.  When  the  assured  has  warranted 
a  thing  to  exist  or  a  representation  to  be  true, 
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at  a  time  when  the  policy  becomes  consummated 
as  a  contract,  he  has  done  all  he  can  do." 

Further,  referring  to  the  provisions  of  Code 
of  Civil  Procedure,  f  457,  permitting  the 
pleader  to  state  he  has  performed  all  the  con- 
ditions of  the  contract,  the  court  said: 

"It  is  said  that  something  material  or  which 
may  be  material  to  plaintiff's  right  to  recover 
has  been  left  out  of  the  complaint.  In  reply 
to  this  we  say  it  does  not'appear  that  anything 
material  in  the  application,  or  which  may  be 
material  to  plaintiff's  case,  has  been  left  out. 
The  application  is  not  before  as,  and  we  cannot 
say  what  is  in  it;  therefore  we  cannot  say 
that  anything  material  is  omitted.  •  *  •  As 
to  the  contention  that  there  may  be  something 
material  in  the  application  which  is  omitted 
from  the  complaint,  in  addition  to  what  is 
said  above,  we  will  farther  say  that  a  demur- 
rer to  a  complaint  should  not  be  sustained 
because  there  may  be  possibly  something  in  an 
application  affecting  plaintiff's  right  to  recover 
which  is  not  averred  in  the  complaint.  Cer- 
tainly we  should  not  reverse  a  ruling  of  the  court 
below  overruling  a  demurrer  on  a  'perhaps.' 
Error  should  clearly  appear  to  justify  such  a 
course." 

The  appellant  seeks  to  distinguish  this  case 
from  the  present  one  because  the  court 
added: 

"In  ruling  against  the  defendant  on  the  point 
above  discussed,  we  desire  to  say  further  that 
we  cannot  see  how  it  can  receive  any  detriment 
from  the  lack  of  the  suggested  allegation.  The 
policy  states  that  the  application  is  filed  with  the 
defendant,  and  in  his  answer  defendant  can  set 
it  out  and  aver  nonperformance  of  anything 
required  by  it  to  be  performed." 

The  reasoning  applies  with  equal  force 
here.  The  defendant  assumed  the  obligations 
of  the  contract  In  Its  entirety.  It  must  have 
been  fully  informed  In  regard  to  Its  terms. 
It  accepted  the  premiums  paid  after  the  as- 
sumption. If  it  did  not  know  the  terms  of 
the  contract  when  it  assumed  them,  it  could 
not  be  heard  to  say,  after  accepting  its  bene- 
fits, that  it  had  no  information  regarding 
those  terms.  Yet  that  is  just  what  it  did  say 
In  its  answer. 

The  judgment  is  affirmed. 

We  concur:   BRITTAIN,  J.;  HAVEN,  J. 


(40  Cal.  App.  171) 

OTOBIIi  v.  ERODE.    (Civ.  2630.) 

(District  Court  of  Appeal  Second  District,  Divi- 
sion 1,  California.  March  21, 1019.) 

1.  Municipal  Corporations  <8=541  —  Im- 
provements —  Parks  and  Playgrounds  — 
Delinquency  as  to  Assessment. 
Under  St  1909,  p.  1070,  U  18,  19,  the  fact 
of  delinquency  in  payment  of  an  assessment 
rather  than  the  attaching  by  the  street  superin- 
tendent of  a  certificate  as  to  the  fact  establish- 


ed the  jurisdiction  of  the  board  of  public  works 
of  the  city  of  Los  Angeles  to  proceed  with  sale 
of  the  property  for  delinquency  in  paying  its 
share  of  the  expenses  of  a  park  improvement. 

2.  Municipal  Corporations  «=»577— Parks 
and  Playgrounds  —  Assessment  of  Ex- 
penses—Certificate of  Sale— Signature 
by  President. 

Certificate  of  sale  of  property  for  delinquen- 
cy as  to  assessment  of  proportionate  part  of  an 
expense  of  park  improvement  pursuant  to  Acts 
1909,  p.  1086,  executed  in  duplicate  by  the  street 
superintendent,  one  copy  of  which  was  signed  by 
the  president  of  board  of  public  works  of  city 
of  Los  Angeles  by  his  own  hand,  and  other  was 
signed  by  a  fac  simile  stamp  signature  of  same 
officer  impressed  on  document  by  assessment 
clerk  by  president's  direction  (the  copy  so  signed 
being  retained  in  the  files  of  the  office,  and  the 
other  delivered  to  the  purchaser),  was  sufficiently 
signed. 

3.  Municipal  Corporations  $=3582— Parks 
and  Playgrounds  —  Assessments  of  Ex- 
penses—Sale Deed  to  Purchaser— Signa- 
ture by  President. 

The  board  of  public  works  of  city  of  Los 
Angeles,  by  resolution  adopted  prior  to  the 
enactment  of  St  1909,  p.  1066,  had  power  to 
direct  its  president  to  make  or  sign  a  deed  to 
the  purchaser  of  land  sold  for  delinquency  as 
to  assessment  of  the  proportionate  expense  of  a 
park  improvement  though  the  charter  of  the 
city  provides  that  all  documents  required  to  be 
signed  and  executed  by  the  board  shall  be  signed 
by  the  order  of  the  board,  or  by  the  president 
or  by  two  members. 

4.  Municipal  Corporations  <8=>B81— Parks 
and  Playgrounds  —  Assessment  of  Ex- 
penses—Sale for  Delinquency— Notice  to 
Redeem. 

Notice  to  redeem  land  from  sale  for  delin- 
quency as  to  assessment  of  proportionate  part 
of  expense  of  park  improvement  under  St  1909, 
p.  1066,  given  by  the  purchaser,  referring  to 
the  improvement  for  which  the  property  was 
sold,  and  stating  the  amount  required  to  be 
paid  to  effect  redemption,  held  valid,  though 
stating  there  would  be  added  also  $3  for  serv- 
ice of  notice  and  making  of  affidavit  though  the 
charge  was  unauthorised. 

6.  Municipal  Corporations  «=» 581— Parks 
and  Playgrounds — Assessment  of  Ex- 
penses—Sale for  Delinquency— Affida- 
vit of  Service  of  Notice. 
Affidavit  of  service  of  notice  to  redeem  land 
from  sale  for  delinquency  as  to  assessment  of 
proportionate  part  of  expense  of  park  improve- 
ment under  St.  1909,  p*  1066,  held  not  faulty 
in  failing  to  state  the  name  of  the  person  on 
whom  service  was  made,  setting  forth  that  the 
purchaser  served  on  the  owner  and  occupant 
of  the  property  a  notice,  etc.,  the  requirement 
of  the  statute. 

Appeal  from  Superior  Court  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  William  J.  O'Neil  against  A.  W. 
Brode.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 
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George  H.  Moore,  of  Los  Angeles,  for 
appellant 

Conner,  Heath  &  Maxwell,  of  Los  Angeles, 
for  respondent 

JAMES,  J.  Plaintiff  had  judgment  quiet- 
ing his  title  to  a  certain  parcel  of  land  lo- 
cated In  the  city  of  Los  Angeles,  from  which 
judgment  defendant  has  appealed.  Defend- 
ant's claim  of  title  to  the  land  In  question 
was  based  upon  a  deed  issued  by  the  board 
of  public  works  of  the  city  of  Los  Angeles, 
which  deed  had  for  its  foundation  a  sale  for 
delinquent  assessment  made  under  the  au- 
thority of  an  act  of  the  Legislature  approved 
April,  1909.  Stats.  1909,  p.  1066.  This  act 
authorized  the  acquiring  of  property  by  mu- 
nicipalities for  purposes  of  public  parks  or 
public  playgrounds.  The  trial  court  held 
with  the  plaintiff  that  there  were  such  ir- 
regularities in  the  procedure  adopted  by  the 
assessment  officers  and  in  the  notice  to  re- 
deem as  given  by  the  defendant  as  to  invali- 
date the  deed.  It  is  admitted  by  the  plain- 
tiff that  all  the  proceedings  taken  up  to  the 
time  when  assessments  became  delinquent 
were  regular. 

[1]  1.  The  first  asserted  defect  consists  in 
the  failure  of  the  board  of  public  works  to 
make  a  certificate  upon  the  assessment  roll 
of  the  fact  that  the  assessments  had  become 
delinquent  A  certificate  was  in  fact  made, 
but  was  signed,  "Board  of  Public  Works,  by 
R.  I.  Follmer,  Assistant  Clerk."  Of  course, 
it  must  be  conceded  that  there  was  no  au- 
thority in  a  clerk  to  execute  the  certificate  on 
behalf  of  the  board ;  so  that  the  real  ques- 
tion presented  is  as  to  whether  the  failure 
of  the  board  to  make  such  a  certificate  was 
vital  to  the  proceedings  which  followed.  Sec- 
tion 18  of  the  act  referred  to,  as  relating  to 
the  making  of  assessments,  after  declaring 
that  notice  shall  be  given  by  publication  of 
the  fact  that  the  assessment  has  been  record- 
ed in  the  office  of  the  street  superintendent 
(the  board  of  public  works  acting  in  the 
stead  of  such  an  official  under  the  charter 
of  the  city  of  Los  Angeles),  and  that  the 
sums  assessed  are  due  and  payable  within 
30  days  from  the  date  of  the  first  publica- 
tion of  the  notice,  provides  that  "on  the  ex- 
piration of  said  period  of  thirty  days,  all 
assessments  then  unpaid  shall  become  delin- 
quent, and  the  street  superintendent  shall 
certify  such  fact  at  the  foot  of  said  assess- 
ment roll,  and  mark  each  such  assessment 
'Delinquent,'  and  add  five  per  cent,  to  the 
amount  of  each  delinquent  assessment."  The 
section  immediately  following  provides  that 
within  10  days  "from  the  date  of  such  de- 
linquency" the  street  superintendent  shall 
begin  the  publication  of  a  list  of  delinquent 
assessments,  which  shall  contain  a  descrip- 
tion of  each  parcel  of  the  property  delin- 
quent the  name  of  the  owner  as  stated  in 
the  assessment  roll,  and  the  amount  of  the 
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assessment,  penalty,  and  costs  due,  Including 
the  cost  of  advertising,  and  shall  append  a 
notice  that,  unless  each  delinquent  assess- 
ment is  paid,  the  property  upon  which  such 
assessment  is  a  lien  will  be  sold  at  public 
auction  at  a  time  stated  in  the  notice.  It 
will  be  noted  that  the  act  declares  that  the 
unpaid  assessments,  upon  the  expiration  of 
30  days  from  the  date  of  publication  of  the 
notice  first  referred*  to,  shall  become  delin- 
quent and  that  the  street  superintendent 
shall,  within  10  days  from  the  date  of  de- 
linquency, begin  the  publication  of  a  list  of 
the  delinquent  assessments.  The  assessments 
under  the  express  terms  of  the  act  are  de- 
linquent before  the  certificate  is  required  to 
be  made  at  the  foot  of  the  assessment  rolL 
The  subsequent  notice  to  be  published  by 
which  the  owners  are  to  be  informed  that 
unless  the  delinquent  assessments,  together 
with  penalties  and  costs,  are  paid,  their 
property  will  be  sold,  is  not  required  to  con- 
tain the  certificate  so  attached  to  the  roll, 
and  it  does  not  appear  that  the  making  of 
such  certificate  is  at  all  a  prerequisite  juris- 
dictional matter  which  must  occur  before  the 
last  notice  to  the  property  owner,  is  publish- 
ed. It  is  not  contended  that  there  was  a 
failure  of  the  board  to  mark  the  overdue 
assessments  "Delinquent"  as  required  by  the 
act;  hence  upon  the  roll  itself  there  would 
be  indicated  which  of  the  assessments  had 
not  been  paid  and  were  subject  to  the  delin- 
quency penalty.  We  think  it  was  the  fact  of 
delinquency,  rather  than  the  attaching  of  a 
certificate  as  to  that  fact,  which  established 
the  jurisdiction  of  the  board  to  proceed  with 
the  sale  of  the  property.  Direct  authorities 
bearing  upon  this  question  are  not  many,  but 
the  reasoning  of  the  Supreme  Court  in  Bien- 
fleld  v.  Van  Ness,  176  Cal.  686,  at  page  691, 
169  Pac.  225,  we  think  Is  applicable  here. 

[2]  2.  The  act  further  required  that  after 
making  sale  of  property  for  delinquent  assess- 
ment the  street  superintendent  must  execute 
in  duplicate  a  certificate  of  sale,  one  copy 
of  which  is  to  be  filed  in  the  superintendent's 
office  and  the  other  delivered  to  the  purchas- 
er. The  certificate  of  sale  was  made  in  du- 
plicate, except  that  one  copy  was  signed  by 
the  president  of  the  board  of  public  works 
by  his  own  hand,  and  the  other  was  signed 
by  a  fac  simile  stamp  signature  of  the  same 
officer,  which  was  impressed  upon  the  docu- 
ment by  the  assessment  clerk.  This  clerk, 
however,  testified  that  he  stamped  the  signa- 
ture on  the  duplicate  at  the  direction  of  the 
president  of  the  board;  that  the  original 
was  delivered  to  the  purchaser,  and  the  one 
signed  by  the  rubber  stamp  retained  in  the 
files  of  the  office.  We  think  that  the  dupli- 
cate was  sufficiently  signed  by  the  president 
of  the  board,  and  that  for  the  purpose  he 
adopted  the  rubber  stamp  as  expressing  his 
signature.  That  he  had  power  to  direct  the 
attaching  of  the  stamp  by  the  clerk,  and  that 
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the  signature  in  law  would  become  his  own 
act,  we  bare  no  doubt  Williams  v.  McDon- 
ald, 58  CaL  527;  Pennington  v.  Baebr,  48 
CaL  565;  Jansen  v.  McCahill,  22  CaL  563,  83 
Am.  Dec.  84. 

[I]  3.  The  deed  issued  to  defendant  as  pur- 
chaser at  the  sale  was  signed  by  the  presi- 
dent of  the  board  of  public  works.  It  is 
claimed  that  its  execution  in  that  manner 
was  unauthorized,  because  the  charter  of 
the  city  of  Los  Angeles  provides  that  "all 
documents  required  to  be  signed  or  executed 
by  the  board  of  public  works  shall  be  signed 
on  order  of  the  board  by  the  president  or  by 
two  members  thereof."  Prior,  to  the  time 
when  the  proceedings  were  instituted  and 
prior  to  the  adoption  of  the  act  under  which 
the  same  were  taken,  the  board  of  public 
works  had  adopted  a  general  resolution  di- 
recting among  other  things,  "that  the  presi- 
dent of  the  board  of  public  works,  or,  in  the 
absence  of  the  president,  two  members  there- 
of, be  and  they  hereby  are  authorized  and 
directed  in  the  name  of  and  on  behalf  of 
said  board,  to  sign  and  execute  all  certifi- 
cates of  sale  and  all  deeds  of  property  sold 
for  delinquent  assessments  for  the  opening 
and  widening  of  streets,  alleys,  and  other 
public  places."  It  was  under  authority  of 
this  resolution  that  the  president  of  the 
board  made  the  deed  which  was  delivered  to 
the  appellant  We  think  that  the  board  had 
power  to  direct  its  president  to  make  all 
deeds  of  the  nature  indicated  in  the  resolu- 
tion, as  the  act  to  be  done  was  one  which 
Involved  no  discretion  on  the  part  of  the 
board— was  purely  a  ministerial  function 
which  could  not  be  avoided.  Nor  do  we 
think  that  the  fact  that  this  resolution  was 
adopted  before  the  act  of  the  Legislature 
under  which  the  proceedings  were  taken 
makes  any  difference.  The  authorization 
and  direction  given  by  the  resolution  applied 
to  all  proceedings  and  such  acts  connected 
therewith  as  might  then  or  in  the  future  be 
required  to  be  performed  as  an  official  duty. 
We  have  given  some  attention  to  that  subject 
in  a  case  recently  decided,  the  decision  in 
which,  however,  is  not  yet  final.  Hayes  v. 
Handley  et  aL,  decided  March  14, 1919.  [See 
decision  of  Supreme  Court  187  Pac  952.] 

[4, 6]  4.  The  notice  to  redeem  as  given 
by  the  appellant  as  purchaser  sufficiently  re- 
ferred to  the  Improvement  for  which  the 
property  was  sold  and  stated  the  amount  re- 
quired to  be  paid  to  effect  redemption.  The 
fact  that  it  contained  the  statement  that 
there  would  be  added  also  "$3  for  the  serv- 
ice of  this  notice  and  making  affidavit  there- 
to, as  allowed  by  law,"  even  though  such 
charge  was  unauthorized,  did  not  invalidate 
the  notice.  Simmons  v.  McCarthy,  118  CaL 
623,  at  page  627,  50  Pac.  761.  The  affidavit 
ef  service  of  the  notice  to  redeem  we  do  not 
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think  was  faulty  in  failing  to  state  the  name 
of  the  person  upon  whom  service  was  made. 
The  law  requires  such  notice  to  be  served 
"upon  the  owner  of  the  property  and  upon 
the  occupant";  the  affidavit  set  forth  that 
appellant,  on  the  6th  day  of  February,  1914, 
as  purchaser,  did  "serve  upon  the  owner  and 
occupant  of  said  property  a  notice,"  etc  It 
was  shown  by  the  evidence  of  appellant  that 
he  In  fact  served  a  notice  to  redeem  upon 
the  plaintiff,  who  was  also  upon  the  property 
at  the  time.  We  think  the  objections  as 
raised  as  to  the  irregularities  which  occurred 
subsequent  to  the  date  of  delinquency  of 
the  assessments  do  not  show  such  substan- 
tial departure  from  the  requirements  of  the 
act  as  to  Invalidate  the  title  obtained  by  the 
appellant 

The  judgment  appealed  from  Is  reversed. 
We  concur:   CONKET,  P.  J.;  SHAW,  J. 


(40  CaL  App.  645) 
STOCK  v.  STITES.    (Civ.  1021.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.  April  14,  1919.) 

Quieting  Title  <9=>47(2)— Street  Improve- 
ments—Act  to  Quiet  Title  Against  Lien 
—Findings. 
In  action  to  quiet  title  against  lien,  arising 
out  of  issuance  of  bond  for  street  improvements, 
court's  finding  "that  before  the  passing  of  the 
resolution  •  •  •  careful  estimates  of  the 
cost  and  expenses  thereof  had  been  required 
to  be  furnished  to  said  common  council  by  the 
city  engineer,  •  •  •  and  special  specifica- 
tions therefor  had  been  furnished  by  him,"  Held 
sufficient  finding  of  compliance  with  Vrooman 
Act  8  3,  providing  that  city  engineer  shall  fur- 
nish common  council,  if  required  to  so  do  by 
council,  "plans  and  specifications,  and  careful 
estimates  of  the  cost  and  expenses  thereof,"  the 
words  "special  specifications  therefor"  refer- 
ring to  and  embracing  "careful  estimates  of  the 
cost  and  expenses." 

Appeal  from  Superior  Court,  Santa  Clara 
County;   W.  A.  Beasly,  Judge. 

Action  by  Elizabeth  A.  Stock  against  O.  T. 
Stites.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Hoefler  &  Morris  and  L.  M.  Hoefler,  all  of 
San  Francisco  (George  F.  Snyder,  of  San 
Francisco,  of  counsel),  for  appellant 

W.  M.  Beggs  and  R.  C.  McComish,  both  of 
San  Jose,  for  respondent 

BUCK,  Presiding  Judge  pro  tern.  This  is 
an  action  to  quiet  title  against  a  lien  arising 
out  of  the  issuance  of  a  bond  for  street  Im- 
provements on  plaintiff's  lot  In  the  city  of 
San  Jose.  Plaintiff  had  judgment  from 
which  defendant  appeals. 
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Appellant's  contention  In  this  case  that  the 
street  in  question  had  not  been  previously 
accepted  has  been  sustained  by  the  Supreme 
Court  in  the  case  of  Ransome-Crummey  Co. 
v.  Bennett,  171  Pac.  304. . 

Also  respondent's  contention  that  the  bond 
act  under  which  the  bond  in  question  was 
issued  does  not  apply  to  San  Jose  has  been 
recently  disposed  of  in  appellant's  favor  by 
this  court  in  the  case  of  Ahlman  v.  Barber 
Asphalt  Paving  Co.  et  al.,  181  Pac.  238. 

Further,  for  the  purpose  of  sustaining  the 
judgment,  respondent  in  this  court  contends 
for  the  first  time  that  from  a  certain  para- 
graph in  defendant's  answer  and  the  finding 
made  thereon  it  appears  "that  there  was  no 
authority  in  law  to  issue"  the  bonds  in  ques- 
tion. Respondent  quotes  as  follows  from  the 
answer  and  finding: 

"That  before  the  passing  of  the  resolution 
*  •  •  careful  estimates  of  the  costs  and  ex- 
penses thereof  had  been  required  by  it  to  be 
furnished  to  said  common  council  by  the  city 
engineer  of  said  city." 

Relying  upon  this,  respondent  claims  that 
the  bond  issue  Is  defective  because  it  does 
not  appear  from  defendant's  answer  and  find- 
ing herein  that  there  was  a  compliance  with 
section  8  of  the  Vrooman  Act  (St.  1885,  p. 
148),  which  provides  that — 

"Before  passing  any  resolution  for  the  con- 
struction of  said  improvements,  plans,  and  speci- 
fications, and  careful  estimates  of  the  cost  add 
expenses  thereof,  shall  be  furnished  to  said  city 
council,  if  required  by  it,  by  the  city  engineer 
of  said  city." 

Respondent  filed  no  demurrer,  either  spe- 
cial or  general,  attacking  the  foregoing  alle- 
gation, and  the  finding  was  made  accordingly. 
But  it  should  be  noted  that  the  allegation 
and  finding  contained  also  the  following  lan- 
guage immediately  following  the  language 
quoted  and  relied  upon  by  counsel : 

"We  believe  that  this  language,  in  the  absence 
of  any  special  demurrer,  possesses  sufficient 
scope  and  pregnancy  to  supply  the  defect  in- 
dicated by  counsel.  The  language  being  as  fol- 
lows :  4  •  •  •  And  special  specifications 
therefor  had  been  furnished  by  him  and  had  been 
filed  in  the  office  of  the  said  city  clerk  on  the 
8th  day  of  April,  1912." 

The  words  "special  specifications  therefor" 
can  be  deemed  to  refer  to  and  embrace  the 
"careful  estimates  of  the  costs  and  expenses." 
And  certainly  a  furnishing  by  the  city  engi- 
neer of  specifications  or  a  specification  of  "a 
careful  estimate"  is  in  substance  and  effect 
the  furnishing  by  him  of  a  statement  of  the 
estimates.  The  Century  Dictionary  gives  as 
one  of  the  meanings  of  "specification": 

"An  act  of  specifying,  or  making  a  detailed 
statement,  or  the  statement  so  made;  a  defi- 
nite or  formal  mention  of  price;  as,  a  specifi- 
cation of  one's  requirements,  for  example,  'all 


who  had  relatives  or  friends  In  this  predicament 
were  required  to  furnish  a  specification  of 
them.'    Prescott,  Ferd.  &  Isa.,  1,  7." 

And  for  an  example  of  the  scope  of  the 
word  "therefor,"  see  Hutchinson  v.  City  of 
Olympia,  2  Wash.  T.  814,  5  Pac.  606,  607; 
Marcus  v.  Rovinsky,  95  Me.  106,  49  AO.  420, 
421. 

Also  the  form  of  expression  used  by  the 
pleader  to  convey  the  above  idea  of  compli- 
ance with  the  statute  has  received  a  certain 
countenance  and  approval  In  this  state  from 
its  use  in  the  well-known  California  text- 
book, Page  on  California  Street  Law,  p.  891, 
§7. 

Also  if  there  had  been  a  special  demurrer 
it  does  not  appear  that  the  facts  were  such 
that  the  answer  could  not  have  been  so 
amended  as  to  obviate  the  objections  made. 
Ransome-Crummey  Co.  v.  Bennett,  supra. 

The  Judgment  is  reversed. 

We  concur:    HART,  J.;    BURNETT,  J. 


(40  CM.  App.  4M) 
DAVIES  v.  RAMSDELL  et  aL    (Civ.  2724.) 

(District  Court  of  Appeal  First  District,  Di- 
vision 2,  California.  March  25,  1919.  Re- 
hearing Denied  April  23,  1919.  Denied  by 
Supreme  Court  May  22,  1919.) 

1.  Appeal  and  Brbob  €=>256  —  Questions 
Reviewable  —  Absence  of  Exception- 
Motion  to  Strike  Pleading — Statutes-— 
"Obdeb  Deemed  Excepted  to." 

Since  an  order  refusing  to  strike  out  a 
pleading  or  a  portion  thereof  is  not  an  order 
deemed  excepted  to  under  Code  Civ.  Proc.  I  647, 
an  exception  must  be  taken  at  the  time  the  de- 
cision is  made,  under  section  646. 

2.  Mortgages  <J=364 — Sale  bt  Trustee — 
Purchase  bt  Creditor— Patment. 

Where  the  consideration  for  the  property 
sold  by  a  trustee  to  satisfy  an  indebtedness  se- 
cured by  it  was  the  satisfaction  of  the  indebted- 
ness, it  was  not  necessary  that  the  creditor 
should  actually  pay  for  the  property  in  gold 
coin. 

3.  Mortgages  «=>370  —  Setting  Aside  o» 
Trustee's  Deed— Effect— Second  Sale. 

Where  in  ejectment  a  deed  to  plaintiff  cred- 
itor from  the  trustee  under  deed  of  trust  secur- 
ing the  indebtedness  was  set  aside  by  consent, 
and  the  property  again  sold  to  plaintiff,  and  a 
second  deed  from  the  trustee  made  to  her,  the 
judgment  was  as  much  a  part  of  the  chain  of 
title  as  was  the  deed,  and  any  buyer  is  presumed 
to  know  that  in  no  action  could  plaintiff  set 
up  title  by  virtue  of  the  first  deed  set  aside, 
so  that  defendant  cannot  claim,  in  a  second  ac- 
tion to  quiet  title,  that  the  sale  by  the  trus- 
tee deprived  defendant  of  the  benefit  of  com- 
petition of  buyers,  because  nobody  other  than 
the  holder  of  the  legal  title  could  buy  without 
buying  a  lawsuit. 
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4.  Estoppel  ®=>91(1>— Consent  Judgment. 

Where  in  ejectment  a  deed  to  plaintiff 
creditor  from  the  trustee  under  deed  of  trust 
securing  the  indebtedness  was  set  aside  by 
consent,  and  the  property  again  sold  to  plain- 
tiff, and  a  second  deed  from  the  trustee  made 
to  her,  the  consent  judgment,  with  acceptance 
of  benefits  thereunder,  estopped  defendant  to 
claim  that  the  first  trustee's  deed  was  not  a 
nullity,  in  contradiction  of  the  consent  judg- 
ment, but  conveyed  legal  title,  so  that  no  title 
passed  under  the  second  deed. 

5.  Pleading  <©=>&— Conclusion  op  Law— Ti- 
tle to  Land. 

In  suit  to  quiet  title,  in  view  of  the  special 
allegations  of  the  complaint,  plaintiff's  allega- 
tions that  she  had  not  voluntarily  or  involuntari- 
ly parted  with  any  interest  in  the  land  acquired 
by  her,  and  that  by  proceedings  previously  men- 
tioned she  had  become  and  was  the  owner  of 
the  land,  etc,  held  merely  a  conclusion  of  law 
arising  from  the  facts  previously  alleged. 

ft.  Pleading  «=>347— Motion  fob  Judgment 
—Insufficient  Denial— Conclusion— De- 
nial as  Preventing  Judgment  on. 
In  suit  to  quiet  title,  where  defendant's  de- 
nial that  plaintiff  had  title  was  in  effect  n 
conclusion  of  law  from  the  facts  set  out  by  de- 
fendant in  her  answer,  as  plaintiff's  allegation 
that  she  had  title  was  in  effect  a  conclusion  of 
law  from  the  facts  alleged  in  the  complaint, 
and  waa  an  erroneous  conclusion,  it  cannot  avail 
defendant  to  prevent  judgment  against  her  on 
the  pleadings. 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  Glennie  Da  vies  against  Lucie 
C.  Ramsdell  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

See,  also,  188  Pac  702. 

C.  D.  Dethlefsen,  of  Oakland,  and  Peck, 
Bunker  &  Cole,  of  San  Francisco,  for  ap- 
pellants. 

Ralph  R.  Eltse  and  Elston,  Clark  &  Nich- 
ols, all  of  Berkeley,  for  respondent. 

LANG  DON,  p.  J.  This  is  an  appeal  from 
a  Judgment  for  plaintiff  in  a  suit  to  quiet 
title  to  certain  real  property  in  the  county  of 
Alameda.  Defendant  filed  a  motion  to  strike 
out  parts  of  the  complaint,  which  motion  was 
denied;  also  a  demurrer  to  the  complaint, 
which  was  overruled;  defendant  then  an- 
swered, and  judgment  was  given  for  the 
plaintiff  upon  a  motion  for  Judgment  on  the 
pleadings. 

Instead  of  filing  the  ordinary  short  form 
of  complaint  to  quiet  title,  plaintiff  set  up 
in  the  complaint  in  detail  that  the  defendant 
executed  a  note  and  trust  deed  to  evidence 
and  secure  a  loan  of  $5,000,  made  by  the 
plaintiff  to  the  defendant;  that  the  defend- 
ant had  defaulted  In  payments  and  the  trus- 
tee had  sold  the  property  to  satisfy  the  debt; 
that  the  sale  was  postponed  under  an  ar- 


rangement between  the  plaintiff  and  defend- 
ant, and  a  dispute  arose  as  to  this  arrange- 
ment ;  that  it  was  claimed  by  the  defendant 
that  proper  notice  of  the  sale  had  not  been 
given.  It  was  further  alleged  that  the  plain- 
tiff had  sued  the  defendant  in  another  ac- 
tion in  which  these  facts  were  involved,  and 
which  was  terminated  by  a  judgment  enter- 
ed upon  a  stipulation  that  the  trustee's  deed 
be  set  aside,  and  that  immediately  after  the 
entry  of  such  judgment,  the  plaintiff  request- 
ed the  trustee  to  again  advertise  the  property 
for  sale,  because  of  the  default  of  the  de- 
fendant,) and  after  notice,  the  property  was 
again  sold  to  the  plaintiff,  and,  a  second  deed 
from  the  trustee  made  to  her.  It  was  also 
alleged  in  the  complaint  that  the  defendant 
disputes  the  ownership  of  the  plaintiff,  and 
claims  that  she  is  entitled  to  hold  the  prop- 
erty and  to  refuse  to  pay  the  indebtedness; 
that  these  claims  are  made  in  bad  faith  and 
fraudulently,  for  the  sole  purpose  of  harass- 
ing and  annoying  the  plaintiff  and  exacting 
from  the  plaintiff  a  sum  of  money  to  get  rid 
of  such,  claims;  that  the  defendant  is  insol- 
vent, and  retains  possession  of  the  premises; 
that  the  defendant  has  failed  to  pay  taxes 
and  street  assessments ;  that  the  rental  value 
of  the  property  is  $50  per  month,  and  that  a 
receiver  should  be  appointed.  Plaintiff  pray- 
ed for  a  Judgment  that  the  defendant  Is 
estopped  and  barred  by  the  judgment  set  up 
in  the  complaint;  that  the  plaintiff  is  the 
owner  of  the  real  property ;  that  defendant 
has  no  interest  in  the  same;  that  defendant 
be  enjoined  from  asserting  any  claim  there- 
to, and  that  the  plaintiff  be  awarded  posses- 
sion; and  that,  pending  a  final  judgment, 
a  receiver  should  be  appointed. 

In  the  answer,  the  defendant  claimed  to 
be  the  owner  of  the  property  in  possession, 
and  entitled  to  the  possession.  Defendant 
alleged  that  she  made  the  note  and  trust 
deed;  that  for  the  purpose  of  defrauding 
her,  the  plaintiff  entered  into  a  conspiracy 
with  the  Berkeley  Bank  of  Savings  &  Trust 
Company,  named  as  trustee  in  the  deed  of 
trust,  in  pursuance  of  which  the  trustee 
sold  the  property  to  the  plaintiff  and  exe- 
cuted a  deed  therefor,  but  that  plaintiff 
paid  no  money  to  the  trustee  in  support  of 
her  bid;  that  the  plaintiff  commenced  the 
action,  and  the  defendant  answered  and 
cross-complained,  as  stated  in  the  complaint; 
that  the  judgment  was  entered  thereon  (the 
judgment  being  set  up  in  the  answer) ;  that 
the  value  of  the  property  is  upwards  of 
$10,000 ;  that  the  defendant  is  not  Insolvent ; 
that  the  defendant  had  declared  a  homestead 
on  the  property;  that  in  pursuance  of 
the  alleged  conspiracy,  the  second  sale 
by  the  trustee  took  place  and  the  property 
was  sold  to  the  plaintiff  for  $5,748.71;  that 
the  defendant  had  demanded  the  surrender 
of  the  canceled  note,  which  had  been  re- 
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fused;  that  the  trustee  knew  that  the  plain- 
tiff was  the  only  person  who  could  bid  at 
the  sale,  because  of  the  then  condition  of  the 
title,  the  trustee  having  been  so  advised  by 
the  defendant;  that  the  second  trust  deed 
was  made  in  pursuance  of  .the  alleged  con- 
spiracy; that  the  trustee  had  no  power  to 
sell,  and  denies  plaintiff's  allegation  that  she 
is  the  owner  of  the  property. 

[1]  The  motion  to  strike  out  was  directed 
to  all  of  the  recitals  of  the  complaint  claim- 
ed by  the  defendant  to  be  a  mere  deraign- 
lnent  of  title.  The  refusal  to  grant  this  mo- 
tion is  assigned  by  the  appellant  here  as  er- 
ror. It  does  npt  appear  from  the  transcript 
that  exception  was  taken  to  the  ruling  re- 
fusing to  strike  out.  It  will  be  presumed 
that  counsel  acquiesced  in  the  ruling,  and 
the  objection  cannot  be  urged  on  appeal. 
"The  exception  must  be  taken  at  the  time 
the  decision  is  made"  (Code  Civ.  Proa  § 
646)  in  all  cases  except  those  specified  in  f 
647,  Code  of  Civil  Procedure.  An  order  re- 
fusing to  strike  out  a  pleading,  or  a  portion 
thereof,  is  not  an  order  deemed  excepted  to 
under  section  647,  Code  of  Civil  Procedure. 
Ganceart  v.  Henry,  98  Cal.  281,  283,  33 
Pac.  92. 

[2,3]  The  second  objection  of  appellant  is 
that  the  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  complaint.  It  is 
urged  that  the  complaint  is  defective  in  not 
showing  that  an  amount  of  money  equal  to 
that  bid  by  the  creditor  at  the  sale  was 
actually  paid  to  the  trustee,  and  that  the 
trustee  had  divested  itself  of  title  by  the 
first  sale,  and  therefore  had  no  power  to  make 
a  second  sale.  In  regard  to  the  first  objec- 
tion, it  appears  from  the  complaint  that  the 
property  was  sold  for  the  purpose  of  sat- 
isfying the  indebtedness  secured  by  it,  and 
that  the  property  was  "struck  off  and  sold" 
to  the  owner  and  holder  of  said  Indebtedness 
"for  said  sum."  The  consideration  for  the 
property  was  the  satisfaction  of  the  indebted- 
ness, and  it  was  not  necessary  that  the 
plaintiff  should  actually  pay  for  the  prop- 
erty in  gold  coin.  As  to  the  second  objec- 
tion, it  will  be  necessary  for  us  to  consider 
for  a  moment  the  Judgment  in  the  ejectment 
suit  between  the  same  parties,  which  judg- 
ment is  set  out  in  the  complaint  herein.  It 
is  admitted  on  this  appeal  that  in  the  eject- 
ment suit  the  plaintiff  there,  who  is  also 
the  plaintiff  and  respondent  here,  relied  upon 
the  first  trustee's  deed,  and  defendant  de- 
nied the  efficacy  of  that  deed  to  pass  title, 
whereupon  the  parties  stipulated  that  the 
first  trustee's  deed  was  a  nullity,  and  upon 
the  stipulation,  judgment  was  entered  as  be- 
tween those  parties  to  that  effect.  Upon  the 
present  suit  to  quiet  title,  the  plaintiff  relies 
upon  a  second  trustee's  deed,  and  the  de- 
fendant says,  notwithstanding  the  former 
judgment,  no  title  passed  under  the  second 
deed,  because  the  original  trustee  conveyed 
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title  under  the  first  deed,  and  In  support  of 
this  position  argues  two  points:  (1)  That 
despite  the  prior  judgment  that  the  deed  waa 
a  nullity,  as  a  matter  of  fact  it  conveyed 
legal  title  to  the  grantee  named;  and  (2) 
the  sale  by  the  original  trustee  deprived  the 
defendant  of  the  benefit  of  competition  of 
buyers,  because  nobody  other  than  the  holder 
of  the  legal  title  could  buy  without  buying  a 
lawsuit.  This  second  contention  may  be  dis- 
posed of  very  briefly,  as  it  is  without  merit, 
for  the  reason  that  the  Judgment  was  as 
much  a  part  of  the  chain  of  title  as  was  the 
deed  to  the  plaintiff,  and  any  buyer  would 
be  presumed  to  know  that  in  no  action  could 
the  plaintiff  in  that  case  set  up  title  of  any 
character  in  herself  by  virtue  of  the  first 
deed. 

[4]  A  consideration  of  defendant's  first  ob- 
jection convinces  us  that  it,  also,  is  without 
merit.  Defendant  contends  that  in  the  second 
suit  (the  present  suit)  she  is  not  estopped 
by  the  consent  adjudication  in  the  first  suit 
that  the  original  deed  was  a  nullity,  because 
the  original  trustee  was  not  a  party  to  the 
suit  and  the  deed  was  not  in  fact  a  nullity, 
but  conveyed  legal  title  to  the  plaintiff, 
which  under  the  case  of  Sec  combe  v.  Roe, 
22  Cal.  App.  139,  133  Pac  607,  placed  her  in 
a  position  of  a  substituted  trustee  for  the 
original  trustee. 

When  the  stipulation  was  made  and  the 
judgment  entered,  the  plaintiff,  under  the  de- 
fendant's theory,  combined  in  herself  the  two 
relations  of  trustee  and  beneficiary  of  the 
trust  under  the  trust  deed.  She  agreed 
with  the  defendant  for  the  defendant's  bene- 
fit that  the  trust  deed  was  a  nullity  for  all 
purposes.  The  original  trustee  accepted  the 
result  of  this  stipulation  by  executing  at  her 
request  the  second  trust  deed.  Having  had 
the  benefit  of  one  result  of  the  stipulation  in 
the  first  suit,  the  defendant  must  bear  the 
burden  of  the  other  results  of  the  stipulation, 
and  in  a  suit  between  the  same  parties  can- 
not be  heard  to  say  that  the  deed  was  ef- 
fective for  any  purpose — contrary  to  the  stip- 
ulation and  judgment  between  the  parties— 
and  this  regardless  of  any  legal  effect  that 
the  Instrument  may  have  had  as  between 
other  parties.  Hlmmelmann  v.  Sullivan,  40 
Cal.  125.  The  very  basis  of  estoppel  Is  that 
regardless  of  the  real  fact,  the  parties  have 
placed  themselves  In  a  position  where  they 
will  not  be  heard  to  assert  any  state  of  facts, 
whether  true  or  false,  in  contravention  of 
their  agreement  This  is  as  true  as  to  estop- 
pels of  record  as  to  estoppels  in  pais.  Love 
v.  Waltz,  7  Cal.  250. 

A  very  similar  question  arose  in  the  case 
of  Jackson  v.  Lodge,  36  Cal.  38.  That  was 
an  action  to  recover  a  piece  of  land,  title  to 
which  was,  in  1860,  in  one  Turman  under  a 
deed  absolute  on  its  face,  and  which  Tur- 
man subsequently  conveyed  to  Lodge,  the  de- 
fendant, and  after  which  he  again  conveyed 


181  PACIFIC  REPORTER 


Digitized  by 


CaL) 


DA  VIES  v.  RAMSDELL 
(181  P.) 


97 


to  one  Jackson.  Jackson  was  the  plaintiff 
and  Lodge  the  defendant  It  appeared  that 
Jackson,  Tnrman,  and  another,  prior  to  the 
conveyance  to  Lodge,  had  borrowed  money 
from  him.  Upon  default,  Lodge  brought  suit 
against  Jackson  and  his  comakers,  Tnrman 
and  the  other.  Tnrman  allowed  the  judg- 
ment to  go  by  default  Jackson  and  the  other 
answered,  setting  forth  that  they  executed 
the  note  for  accommodation,  and  that  shortly 
after  the  execution  of  the  note,  Turman,  for 
the  purpose  of  paying  It,  had  conveyed  the 
land  to  Lodge.  Lodge  denied  the  deed  to 
him  was  made  in  satisfaction  of  the  note. 
It  was  thereafter  found  that  the  deed  was 
absolute  and  not  a  mortgage.  Jackson,  hav- 
ing succeeded  In  his  defense  against  the  note 
on  the  sole  ground  that  the  deed  from  Tur- 
man to  Lodge  was  a  conveyance  of  land  In 
satisfaction  of  the  note,  then  sought  in  the 
second  suit  to  recover  the  same  land  under 
his  subsequent  deed  on  the  sole  ground  that 
the  conveyance  was  not  absolute  In  satis- 
faction of  the  note,  but  a  mortgage  to  secure 
it  It  was  urged  that  Turman  who  had  de- 
faulted in  the  original  suit  would  not  have 
been  estopped  by  that  judgment  The  court 
said,  in  language  directly  applicable  to  this 
case: 

"The  question  now  is  not  what  title  Jackson 
took  by  the  conveyance,  bnt  whether  he  Is  con- 
cluded by  the  prior  adjudication  of  the  same 
matter  in  which  he  and  Lodge  were  parties,  in 
which  he  was  directly  interested  in  determining 
the  character  of  the  conveyance,  and  in  which 
it  was  found  and  adjudicated  in  his  favor  that 
his  grantor  had  already  conveyed  the  land  to 
Lodge.  The  benefits  of  that  adjudication  he  has 
fully  enjoyed.  For  he  has  taken  a  title  which, 
however  good  it  may  be,  he  has  once  litigat- 
ed, and  had  adjudicated  and  thereby  estopped 
himself  from  farther  litigation.  He  did  it  with 
full  knowledge  of  the  facts,  and  he  cannot  com- 
plain.  At  all  events  he  is  concluded." 

It  has  been  held  in  the  case  of  Donner  v. 
Palmer,  51  Cal.  629,  that  if  the  parties  to  an 
action  in  ejectment  agree  to  facts  which  are 
based  on  the  presumption  that  at  a  certain 
time  a  title  was  in  a  third  person,  and  the 
court  decide  on  the  facts,  neither  party  can 
afterward  be  heard  to  assert  for  the  purpose 
of  avoiding  the  effect  of  the  judgment  that 
such  third  person  had  no  title.  We  think 
this  case  answers  the  contention  of  appellant 
that  the  trustee  had  no  power  to  convey  at 
the  time  it  executed  the  second  deed  to  the 
plaintiff. 

[5,6]  The  third  objection  of  appellant  is 
that  the  court  erred  in  granting  the  motion 
of  plaintiff  for  judgment  on  the  pleadings. 
The  appellant's  position,  in  effect  is  that 
even  though  the  affirmative  allegations  of  the 
answer  should  be  held  to  constitute  an  estop- 
pel, an  issue  was  raised  as  to  the  ownership 
of  the  plaintiff  by  a  denial  of  such  owner- 
ship in  the  answer.  As  we  have  heretofore 
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remarked,  the  complaint  in  this  case  did  not 
contain  the  ordinary  recitals  of  a  complaint 
to  quiet  title.  The  plaintiff  pleaded  the 
specific  and  detailed  facts  of  her  ownership 
and  right  of  possession  to  the  real  property 
in  controversy  and  her  special  equities,  grow- 
ing out  of  the  relations  of  the  parties,  the 
sale  by  the  trustee,  the  stipulation  and  prior 
judgment  between  the  parties,  and  the  sec- 
ond sale  to  the  plaintiff — and  then  she  al- 
leged that  she  had  not  voluntarily  or  invol- 
untarily parted  with  any  interest  acquired  by 
her,  and  that  "by  the  proceedings  hereinbe- 
fore mentioned  the  plaintiff  has  become, 
and  by  such  proceedings  she  now  is,  the 
owner  of  the  said  real  property  and  of 
the  whole  thereof."  We  think  that  under 
the  special  allegations  of  the  complaint  in 
this  case  this  allegation  of  ownership  is  but 
a  conclusion  of  law  arising  from  the  facts 
previously  alleged,  and  the  denial  of  this 
conclusion  in  the  answer  raised  no  issue. 
While  it  is  true  that  in  general,  an  allegation 
that  a  party  is  the  owner  of  real  propertj 
Is  an  allegation  of  an  ultimate  fact  and  not 
of  a  conclusion  of  law,  and  there  are  a  num- 
ber of  cases  in  this  state  so  holding,  yet  it 
has  been  held  also  that  the  same  averment 
may  be  a  statement  of  fact  or  a  conclusion 
of  law,  according  to  the  context  Heeser  v. 
Miller,  77  Cal.  192,  19  Pac.  375;  Levins  v. 
Rovegno,  71  Cal.  273,  12  Pac.  161 ;  Turner  v. 
White,  73  Cal.  300,  14  Pac.  794.  In  the  pres- 
ent case,  the  complaint  does  not  contain  an 
allegation  of  unqualified  ownership,  but  only 
an  allegation  of  the  consequences  resulting 
from  the  transactions  set  forth  in  the  com- 
plaint The  allegation  is  that  "by  the  pro- 
ceedings hereinbefore  mentioned  •  •  * 
the  plaintiff  is  the  owner,  •  •  •»•  etc 
This  is  a  legal  conclusion,  and  its  deniaJ 
raises  no  issue.  Furthermore,  the  denial  bj 
the  defendant  of  this  conclusion  of  law  was 
a  denial  inconsistent  with  the  facts  admit- 
ted In  the  answer.  It  was  in  effect  also  a 
conclusion  of  law  from  the  facts  set  out  by 
the  defendant  and  It  was,  under  our  con- 
clusions here,  an  erroneous  conclusion  there- 
from. Under  such  circumstances  it  cannot 
avail  to  prevent  a  judgment  on  the  plead- 
ings. Drew  v.  Pedlar,  87  Cal.  444,  25  Pac 
749,  22  Am.  St  Rep.  257. 

In  addition  to  the  cases  above  referred  to, 
the  case  of  Hamman  v.  Milne  (Sup.)  178 
Pac.  523,  recently  decided  by  our  Supreme 
Court  holds  that  where  in  a  suit  to  quiet 
title,  the  defendants  were  precluded  from  at- 
tacking the  validity  of  certain  patents  upon 
which  the  plaintiff  relied,  judgment  on  the 
pleadings  is  proper. 

Under  the  pleadings  in  this  case,  we  are 
of  the  opinion  that  judgment  on  the  plead- 
ings was  proper. 

The  judgment  is  affirmed. 

We  concur:  HAVEN,  J.;  BRITTAIN,  J. 
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(40  PI.  App.  461) 
SUTTEE  BUTTE  CANAL  CO.  v.  RICH- 
VALE  LAND  CO.  et  aL    (Civ.  1933.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  March  27,  1919.) 

1.  Waters  and  Wateb  Courses  <8=254 — Ir- 
rigation Contract  —  Performance  —  Evi- 
dence. 

In  action  to  recover  for  water  alleged  to 
have  been  furnished  by  plaintiff  to  a  land  com- 
pany for  irrigation,  held,  under  the  evidence, 
tbat  plaintiff  did  not  deliver  water  in  accord- 
ance with  the  contract 

2.  Estoppel  «=»78<1)— Besebvation  in  Con- 
veyance. 

Where  respondents  in  contract  of  purchase 
agreed  with  vendor  that  contract  and  deed 
should  be  subject  to  prior  instrument  reserving 
right  of  way  for  irrigation  ditches,  and  there- 
after vendor  and  plaintiff  entered  into  contract 
under  which  plaintiff  was  to  furnish  water 
for  the  premises  and  vendor  should  supply  all 
necessary  rights  of  way,  held  respondents  are 
estopped  from  urging  that  the  language  used  in 
the  prior  instrument  does  not  measure  up  to  a 
reservation,  and  tbat  they  are  entitled  to  com- 
pensation for  land  taken  in  construction  of 
ditches. 

8.  Vendor  and  Purchaser  <8=>40— Reserva- 
tion of  Right  of  Way— Reversion. 
It  being  the  intention  of  the  vendor  and 
purchasers  in  contract  of  sale  to  except  from 
operation  of  deed  a  right  of  way  for  irrigation 
ditches,  the  court  is  not  justified  in  resorting  to 
technical  refinement  as  to  the  meaning  of  "re- 
versions" to  defeat  the  manifest  intent  to  ex- 
clude right  of  way. 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judge. 

Action  by  the  Sutter  Butte  Canal  Company 
against  the  Bichvale  Land  Company,  W.  U. 
Bradley,  and  W.  W.  Balls,  In  which  the  two 
defendants  last  named  filed  cross-complaints. 
At  the  beginning  of  the  trial,  the  company 
withdrew.  Judgment  for  cross-complainants, 
and  plaintiff  appeals.  Reversed. 

Henry  Ingram,  of  Gridley,  and  W.  H.  Car- 
lie,  of  Marysvllle,  for  appellant 
Samuel  J.  Nunn,  of  Chico,  for  respondents. 
J.  Oscar  Goldstein,  of  Chico,  for  defendant 

BUBNETT,  J.  The  action  was  brought  to 
recover  $129  for  water  alleged  to  have  been 
furnished  to  the  Bichvale  Land  Company 
unaer  a  certain  contract,  which  Is  set  out  in 
the  complaint  and  which  makes  the  charge  a 
lien  upon  the  land  to  be  irrigated.  The  real 
property  Involved  consists  of  lot  No.  35,  and 
the  east  half  of  lot  No.  36  of  Bichvale  Colony, 
No.  1,  in  Butte  county,  the  legal  title  to 
which  was  and  is  In  said  land  company,  al- 
though prior  to  the  execution  of  said  con- 
tract for  water  Bradley  and  Balls  had  enter- 
ed into  an  agreement  with  the  Bichvale  Land 


Company  for  the  purchase  of  the  land,  and 
they  were  actually  in  the  possession  and  use 
of  it  during  the  year  1914,  Che  period  with 
which  we  are  herein  concerned.  At  the  be- 
ginning of  the  trial,  the  Bichvale  Land  Com- 
pany withdrew,  and  the  trial  was  had  on 
the  complaint  and  answer  and  the  cross- 
complaint  of  Bradley  and  Balls  and  answer 
thereto  by  plaintiff.-  The  cross-complaint  de- 
nied that  plaintiff  had  furnished  the  water 
as  agreed,  and  cross-complainants  set  up  a 
claim  for  damages  to  their  crop  of  rice  be- 
cause of  the  failure  to  deliver  the  water  in 
time,  also  a  claim  for  compensation  for  4.18 
acres  of  land  alleged  to  have  been  taken  by 
plaintiff  in  constructing  ditches  and  roads. 
The  court  found  that  plaintiff  had  failed  to 
deliver  the  water  according  to  its  contract 
thereby  damaging  cross-complainants  to  the 
extent  of  $277.90  and  had  appropriated  3.13 
acres  of  the  land  for  which  Bradley  and 
Balls  were  allowed  the  sum  of  $260.40. 

It  Is  conceded  that  the  vital  questions  pre- 
sented on  this  appeal  are  two,  as  follows: 
"Did  plaintiff  deliver  the  water  In  the  year 
1914  In  accordance  with  its  contract?"  and 
"Were  defendants  Bradley  and  Balls  entitled 
to  judgment  for  the  3.13  acres  of  land  in 
question?' 

[1]  As  to  the  first  of  these,  we  think 
plaintiff  is  in  error  in  the  claim  that  there 
is  no  substantial  evidence  in  support  of  the 
adverse  finding  of  the  court  It  appears 
that  plaintiff  was  to  furnish  95  second  feet 
of  water  for  the  Irrigation  of  some  5,066 
acres  of  land  altogether,  including  the  lots 
in  controversy,  and  Mr.  Charles  T.  Tulloch, 
superintendent  and  manager  of  plaintiff, 
testified  positively  that  the  requisite  amount 
was  furnished. 

It  also  appears  without  question  that  the 
amount  agreed  upon  was  amply  sufficient  for 
the  purposes  of  all  the  landowners.  It  may 
be  stated  further  that  no  witness  for  re- 
spondents attempted  to  specify  the  number 
of  second  feet  that  was  actually  furnished, 
but  several  of  them  related  facts  from  which 
the  conclusion  would  follow  that  there  was 
a  material  omission  to  comply  with  the  re- 
quirement of  the  contract  It  seems  unneces- 
sary to  recite  the  testimony  or  to  comment 
upon  it  further  than  to  say  that  the  declara- 
tion of  the  witnesses  that  there  was  a  "short- 
age" in  the  supply  could  be  understood  to 
mean,  under  the  circumstances  detailed  by 
the  witnesses,  only  that  the  amount  furnish- 
ed was  less  than  what  was  promised.  The 
term  itself,  in  a  sense,  represented  the  opin- 
ion of  the  witness,  but  no  objection  was 
made  on  that  ground,  and  we  cannot  say 
that  the  lower  court  attributed  to  It  a  great- 
er significance  than  it  deserved.  The  other 
question  we  regard  as  of  more  serious  mo- 
ment 

[2]  There  Is  no  controversy  as  to  the  ex- 
tent of  the  land  that  is  embraced  In  the 
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ditches  and  roads  used  by  plaintiff  for  Its 
Irrigating  system  or  as  to  its  value,  but  It  Is 
claimed  by  appellant  that  this  is  not  the 
proper  subject  of  counterclaim  or  cross-com- 
plaint and,  furthermore,  that  appellant  ob- 
tained a  right  of  way  for  these  roads  and 
ditches  by  virtue  of  certain  instruments  set 
ont  in  the  record. 

This  latter  contention  will  first  receive  our 
attention.  The  original  instrument  was  ex- 
ecuted by  the  Rlchvale  Land  Company  on 
September  20,  1909,  and  it  was  recorded  in 
the  county  recorder's  office  in  Book  H  of 
Miscellaneous  Records.  Said  document  was 
termed:  "Stipulation,  Rlchvale  Colony  No. 
V  Among  other  things  it  recited: 

"The  said  Richvale  Land  Company  intends 
selling  the  said  colony  in  tracts  to  various  pur- 
chasers. Now,  therefore,  it  is  stipulated  that 
in  all  snch  sales  the  said  Richvale  Land  Com- 
pany reserves  to  itself  and  assigns  the  right  of 
way  over  the  following  property  to  be  used  as 
roads  by  the  general  public  and  the  right  to  en- 
ter upon,  open,  and  grade  said  roads.  The 
property  so  reserved  is  a  part  of  said  Richvale 
Colony  No.  1,  and  is  particularly  described  as 
follows,  to  wit,"  said  description  including  the 
lots  in  controversy. 

Said  "stipulation**  proceeds: 

"And,  it  is  still  further  stipulated  that  in  all 
such  sales  Richvale  Land  Company  reserves  to 
its  assigns  and  successors  a  right  of  way  in,  to, 
and  across  said  Colony  No.  1  and  all  portions 
thereof  for  the  purpose  of  constructing  and 
maintaining  and  operating  (free  of  cost)  irri- 
gation and  drainage  ditches  and  to  flow  water 
therein,  however,  not  unnecessarily  to  the  det- 
riment of  purchasers  of  property." 

We  may  state  that  there  Is  no  controversy 
as  to  the  road,  and  it  will  therefore  be  elimin- 
ated from  further  consideration.  Nor  is 
there  any  claim  that  any  of  the  ditches  which 
were  constructed  was  or  Is  "unnecessarily 
detrimental"  to  any  one.  Then  comes  the 
subsequent  agreement  of  sale  with  respond- 
ents of  November  8,  1909,  covering  said  lot 
No.  35  and  the  east  one-half  of  lot  No.  86  and 
containing  the  covenant  : 

"It  is  agreed  by  and  between  the  parties  here- 
to that  on  the  performance  of  all  the  stipula- 
tions, covenants  and  provisions  herein  on  the 
part  of  the  purchaser  the  company  will  execute 
and  deliver  to  the  purchaser,  his  heirs  or  as- 
signs, a  good  and  sufficient  deed  conveying  title 
to  the  land  contracted  to  be  conveyed  upon  the 
conditions,  however,  that  the  contract  and  deed 
made  hereunder  shall  be  subject  to  the  terms, 
provisions,  reservations,  stipulations,  eta,  set 
out  and  contained  or  referred  to  in  a  certain 
instrument,  dated  the  20th  day  of  September, 
1909,  and  recorded  the  same  day  in  the  office  of 
the  county  recorder  of  said  Butte  county  in 
Book  H  of  Miscellaneous  Records,  at  pages  409 
and  410.  The  purchaser  hereby  assents  to  the 
said  terms,  provisions,  reservations,  stipulations, 
etc,  in  said  instrument  contained." 

Then  follows  the  agreement  of  June  30, 
191L  between  appellant  and  the  Rlchvale 


Land  Company,  providing  that  appellant  will 
furnish  water  for  these  very  premises,  and 
binding  the  party  of  the  first  part  (appellant) 
to  construct  and  complete  for  the  second 
party  (Rlchvale  Land  Company)  "on  or  be- 
fore the  30th  day  of  December,  1911,  all  lat- 
eral ditches,  weirs,  gates  and  structures  nec- 
essary in  its  judgment  for  the  delivery  of 
water  to  said  land."  The  agreement  further 
provides  that  the  Richvale  Land  Company 
would  "supply  all  necessary  rights  of  way 
therefor  and  install  service  gates"  and  main- 
tain the  ditches,  weirs,  etc.,  and  would  pay 
the  party  of  the  first  part  the  sum  of  $13.50 
per  acre  for  the  construction  of  said  canals 
and  ditches.  In  accordance  with  the  terms 
of  this  contract,  said  structures  were  com- 
pleted by  appellant,  there  being  apparently 
no  controversy  as  to  their  proper  location. 
The  case  thus  stands  for  appellant  apparent- 
ly as  follows:  The  undisputed  owner  of  the 
land,  by  a  solemn  Instrument  of  record,  de- 
clares the  purpose  and  intention  to  reserve 
from  the  operation  of  any  future  sale  a  right 
of  way  for  canals  and  ditches  necessary  for 
Irrigation.  Thereafter  an  agreement  of  sale 
for  a  portion  of  said  land  Is  executed,  in 
which  the  vendees  recognize  and  consent  to 
said  "reservation."  This  transaction  Is  fol- 
lowed by  an  agreement  between  the  said  own- 
er and  appellant,  whereby  the  former  grants 
to  the  latter  a  right  of  way  for  said  purpose, 
which  is  accepted  and  its  location  agreed  up- 
on and  the  structures  completed.  Assuming 
that  each  step  as  thus  detailed  is  legally 
what  it  purports  to  be,  of  course,  no  one 
would  contend  that  said  vendees  could  suc- 
cessfully urge  a  claim  against  appellant  for 
compensation  for  the  land  used  for  said  right 
of  way.  But  the  point  is  made  that  the  at- 
tempted "reservation"  for  the  right  of  way 
for  said  ditches,  In  said  Instrument  of  Sep- 
tember 20,  1909,  is  entirely  void,  for  the  rea- 
son that  it  is  in  favor  of  a  third  party,  and, 
also,  because  said  third  party  is  not  designat- 
ed and  Identified.  The  "reservation,"  It  Is  to 
be  remembered,  does  not  read  "Rlchvale  Land 
Company  reserves  to  itself,  its  assigns  and 
successors,"  as  is  usual  In  such  cases,  but  the 
provision  Is  "Rlchvale  Land  Company  re- 
serves to  Its  assigns  and  successors,"  etc. 

In  Eldrldge  v.*  See  Tup,  17  Cal.  52,  It  was 
held  that  such  a  covenant  or  reservation 
would  be  void,  the  court  saying: 

"A  person  who  is  not  a  party  to  a  deed  can- 
not take  anything  by  it  unless  it  be  by  way  of 
remainder.  The  grantor  cannot  covenant  with 
a  stranger  to  the  deed." 

However,  it  Is  sometimes  the  case  that 
what  is  called  a  "reservation"  is  treated  as 
an  "exception"  and  effect  given  to  it,  al- 
though, under  the  established  rules  of  inter- 
pretation, it  is  Inoperative  as  a  "reservation." 
Martin  v.  Cook,  102  Mich.  267,  60  N.  W.  679; 
Burchard  v.  Walther,  68  Neb.  539,  78  N.  W. 
1061;  Bridger  v.  Pierson,  45  N.  Y.  601;  Red- 
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ding  v.  Vogt,  140  N.  C.  562,  53  S.  E.  337,  6 
Ann.  Cas.  312.  This  Is  In  line  with  the  recog- 
nized policy  of  the  law  to  give  effect,  as  far 
as  possible,  to  the  Intention  and  purpose  of 
the  parties  to  an  instrument. 

[3]  But,  it  Is  apparent  herein  that  the  said 
provision  In  the  Instrument  of  September  20, 
1909,  strictly  speaking,  constitutes  neither  a 
"reservation"  nor  an  "exception."  This  fol- 
lows from  the  fact  that  the  Instrument  was 
not  a  conveyance,  nor  an  agreement  for  the 
conveyance,  of  any  property,  nor  did  it  pur- 
port to  be  such  an  instrument  However,  It 
was  written  evidence  of  the  purpose  of  the 
owner  to  withhold  from  the  operation  of  the 
deed  to  any  future  purchaser  of  said  land  or 
any  portion  thereof  a  right  of  way  for  said 
ditches  and  canals.  Whether  the  recording 
of  said  Instrument  would  constitute  notice  of 
such  Intent  we  need  not  consider,  since  there 
Is  no  dispute  herein  as  to  actual  knowledge 
of  that  Instrument  Moreover,  as  we  have 
seen,  respondents  expressly  agreed  to  be 
bound  by  the  terms  of  that  instrument. 
Their  title  rests  upon  said  executory  agree- 
ment of  November  8,  1909.  We  must  scan  Its 
terms  to  ascertain  the  intent  of  the  parties. 
The  vendor  therein  agreed  to  convey  to  the 
vendees  a  good  and  sufficient  deed,  subject, 
however,  "to  the  terms,  provisions,  reserva- 
tions and  stipulations,"  etc,  of  .said  Instru- 
ment of  September  20, 1909.  In  other  words, 
reading  the  stipulation  of  the  earlier  Instru- 
ment as  thus  Incorporated  In  said  agreement 
of  sale,  we  find  that  the  Rlchvale  Land  Com- 
pany, upon  the  consideration  of  certain  pay- 
ments by  respondents,  "agrees  to  sell  and 
convey  unto  the  purchaser  and  the  purchaser 
agrees  to  buy  •  •  •  the  following  real 
estate  •  •  •  subject  to  the  following 
stipulation  that  In  such  sale  Rlchvale  Land 
Company  reserves  to  its  assigns  and  succes- 
sors a  right  of  way  in,  to,  and  across  said 
Colony  No.  1  and  all  portions  thereof,"  etc. 
No  one  could  doubt  from  this  language  that 
It  was  the  intention  of  the  parties  to  except 
from  the  operation  of  the  deed  a  right  of 
way  for  said  purpose,  and  a  court  is  not  Jus- 
tlfled  in  resorting  to  technical  refinement  as 
to  the  meaning  of  "reversions"  to  defeat  the 
manifest  Intent  of  the  parties  to  exclude  this 
right  of  way. 

Again,  it  is  too  late  for  respondents  to  urge 
successfully  that  the  language  used  does  not 
measure  up  to  the  definition  of  a  reservation. 
They  deliberately  agreed  that  their  deed 
should  be  subject  to  such  reservation,  and, 
acting  upon  that  agreement,  appellant  and 
the  Rlchvale  Land  Company  entered  Into 
their  contract  under  which  the  Improvements 
were  made  without  any  objection,  we  may 
assume,  from  respondents,  and  they  should 
now  be  estopped  from  claiming  that  said 
stipulation  and  reservation  Is  void.  That  an 
attempted  reservation  or  exception  In  a  con- 


veyance In  favor  of  a  stranger,  although  not 
conferring  title,  may  sometimes  operate  as 
an  admission  In  his  favor,  or  as  an  estoppel 
against  the  grantor,  Is  supported  by  the  au- 
thorities. Butler  v.  Gosling,  130  Cal.  422,  «2 
Pac.  596.  The  same  principle  would  apply  to 
the  vendee  In  a  case  like  this,  where  he  has 
agreed  to  the  reservation. 

As  Indicated  above,  there  Is  no  question  be- 
fore us  as  to  the  authority  of  the  Rlchvale 
Land  Company  to  locate  the  right  of  way. 
Where  a  dispute  does  arise  In  such  cases, 
however,  the  rule  to  be  applied  is  thoroughly 
considered  In  Brown  v.  Ratliff,  21  CaL  App. 
282,  131  Pac.  769,  and  Ballard  v.  Titus,  157 
Cal.  673,  110  Pac  lia  If  we  are  right  In 
the  foregoing,  the  other  point  suggested  by 
appellant  becomes  unimportant,  and  we  need 
not  consider  it 

We  think  the  trial  Judge  was  In  error  in 
allowing  cross-complainants  compensation  for 
the  land  appropriated  for  said  right  of  way, 
and  for  that  reason  the  Judgment  Is  reversed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


(40  Gal.  App.  492) 
HOME  TELEPHONE  &  TELEGRAPH  CO. 
v.  CITY  OF  LOS  ANGELES  efr  aL 
(Civ.  1856.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.    March  28,  1919.) 

1.  Licenses  4=>34  —  Recovebt— Voluntabt 
Payment. 

Taxpayer  may  recover  license  tax  claimed 
to  have  been  involuntarily  paid,  though  be  was 
not  threatened  with  actual  imprisonment  or 
threatened  with  the  penalty  of  having  his  right 
to  do  business  taken  away. 

2.  Licenses  <8=>34  —  Recovebt— Voluntabt 
Payment. 

That  license  tax  collector  has  recourse  to 
civil  action  to  collect  tax  does  not  divest  pay- 
ment of  license  under  protest  of  Its  voluntary 
character;  for  protestant  can  contest  validity 
of  tax  without  suffering  risk  of  incurring  exces- 
sive penalties  or  arrest 

3.  Licenses  «=>34— Action  to  Recover  Li- 
cense Paid— Sufficienct  or  Evidence— 
Voluntabt  Payment. 

In  action  against  city  to  recover  license  tax 
paid  under  ordinance  void  under  Const  art.  13, 
§  14,  where  ordinance  imposed  penalty  of  fine 
or  imprisonment  for  failure  to  pay  license,  evi- 
dence held  to  sustain  finding  that  plaintiff  had 
been  coerced  into  paying  the  license  tax. 

4.  Licenses  €=>34  —  Recovebt  —  Wbttten 
Pbotest—  Supticienct. 

Where  payer  of  license  tax  had  discussed 
ordinance  imposing  tax  with  collector,  claim- 
ing it  to  be  unconstitutional, 'failure  of  written 
protest  to  payment  of  license  to  state  grounds 
for  invalidity  of  ordinance  was  not  fatal  to  re- 
covery of  the  license  paid. 


»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  the  Home  Telephone  &  Tele- 
graph Company  against  the  City  of  Los  An- 
geles and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Albert  Lee  Stephens,  City  Atty.,  and 
Charles  S.  Burnell,  Asst.  City  Atty.,  both  of 
Los  Angeles,  for  appellants. 

John  E.  Biby  and  Trippet,  Chapman  & 
Biby,  all  of  Los  Angeles,  for  respondent. 

JAMES,  J.  This  appeal  is  taken  by  the  de- 
fendant city  of  Los  Angeles  and  certain  of 
its  officers  from  a  judgment  entered  in  favor 
of  the  plaintiff.  The  judgment  was  for  the 
return  of  certain  fees  paid  as  a  license  for 
the  conducting  of  a  telephone  business  within 
the  city  of  Los  Angeles.  It  was  admitted 
that  under  an  amendment  to  the  Constitution 
of  the  state,  adopted  In  November,  1910  (sec- 
tion 14,  art.  13),  the  municipality  had  no 
power  to  exact  a  license  tax  from  the  plain- 
tiff, and  that  Its  ordinance  attempting  so  to 
do  was  void.  The  ordinance  under  which 
the  claim  for  license  tax  was  made  against 
the  plaintiff  provided  that  telephone  compa- 
nies should  pay  a  license  tax  monthly ;  That 
any  tax  remaining  unpaid  for  a  period  of 
10  days  should  have  added  a  penalty  of  10 
per  cent. ;  that  "any  person,  firm  or  corpora- 
tion" violating  any  of  the  provisions  of  the 
ordinance  should  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall 
be  punishable  by  a  fine  of  not  less  than  $5 
nor  more  than  $200,  or  by  imprisonment  In 
the  city  jail  for  a  period  of  not  more  than 
100  days,  or  by  both  such  fine  and  imprison- 
ment; and  that  "each  such  person,  firm  or 
corporation  shall  be  deemed  guilty  of  a  sepa- 
rate offense  for  every  day  during  any  portion 
of  which  any  violation  of  any  provision  of 
this  ordinance  is  committed,  continued  or  per- 
mitted. •  •  •  "  There  was  testimony  heard 
by  the  trial  judge  on  behalf  of  the  plaintiff 
showing  that  the  secretary  of  the  latter  had 
had  Interviews  with  the  tax  and  license  col- 
lector, whose  duty  It  was  to  enforce  the 
terms  of  the  license  ordinance,  and  that  it 
was  orally  called  to  the  attention  of  the  col- 
lector during  these  conversations  that  the 
Constitution  had  been  amended,  and  the  offi- 
cer of  the  plaintiff  inquired  if  the  city  at- 
torney,had  not  advised  them  regarding  the 
noncollectlon  of  the  license  tax,  and  that  the 
tax  collector  had  answered,  "No,"  that  "they 
were  going  right  ahead  with  the  operation 
of  it,  and  that  we  would  have  to  pay  up  or 
they  would  have  to  enforce  the  penalties." 
Further  conversation  was  had  to  the  same 
effect,  the  tax  collector's  office  Insisting  up- 
on payment  of  the  tax;  whereupon  the  tax 
was  paid  by  the  plaintiff,  the  payments  be- 
ing accompanied  by  a  written  notice  of  pro- 
test  The  secretary  of  the  plaintiff  corpora- 


tion testified  that  he  feared  proceedings  of 
arrest  If  payment  was  not  made.  He  testified 
further: 

"My  recollection  was  that  in  the  interview 
that  we  had  in  the  tax  and  license  collector's 
office  the  general  statement  was  made,  'You 
know  the  provisions  of  the  ordinance,  and  if 
you  fail  to  comply  with  them  yon  or  somebody 
will  have  to  be  arrested  under  the  provisions  of 
the  ordinance.'  And  practically  every  time  we 
paid  afterwards  there  was  an  argument  be- 
cause we  did  not  think  it  was  a  proper  charge 
to  be  made,  and  thought  it  was  illegally  made. 
While  I  can't  point  to  specific  instances,  I 
might  say  that  we  practically  bad  an  argument 
every  time  the  payment  was  made  right  from 
January  on,  and  even  back  of  that" 

Appellants  raise  several  points  in  support 
of  their  claim  that  the  judgment  entered 
cannot  be  sustained.  The  principal  of  these 
contentions  is  that  the  payments  must  be 
considered  as  voluntary,  as  no  acts  were  com- 
mitted on  behalf  of  the  city  such  as  would 
amount  to  legal  coercion.  Under  the  provi- 
sions of  the  ordinance  which  have  already 
been  noted,  there  was  a  delinquency  penalty 
to  be  imposed  where  the  licensee  failed  to 
pay  his  license  tax  within  10  days  from  the 
due  date.  A  further  provision  existed  pro- 
viding for  the  arrest  of  those  who  violated 
any  of  the  provisions  of  the  ordinance,  with 
a  possible  fine  and  imprisonment,  the  maxi- 
mum being  $200  fine  or  100  days  in  jail,  re- 
spectively, and  that  each  day  during  which 
such  violation  continued  would  constitute  a 
separate  offense.  Appellant's  counsel  cite 
Trower  v.  City  and  County  of  San  Francisco, 
152  Cal.  479,  92  Pac  1025, 15LR.A.  (N.  S.) 
183,  where  the  Supreme  Court,  in  defining 
what  constitutes  legal  duress  which  will  give 
involuntary  character  to  payments  made  un- 
der pretended  force  of  law,  declares: 

"The  distinction  to  be  observed  is  between 
a  payment  made  for  the  purpose  of  protecting 
or  securing  the  present  enjoyment  of  a  right  to 
which  the  person  is  immediately  entitled,  and 
a  payment  made  to  prevent  a  threatened  dis- 
turbance of  such  right  where  there  is  no  au- 
thority to  interfere  with  its  enjoyment  until 
the  right  of  the  threatening  party  shall  be  es- 
tablished in  a  judicial  proceeding  in  which  the 
rights  of  the  respective  parties  may  be  presented 
and  determined.  In  the  latter  case  a  payment 
to  avoid  such  threatened  contest  is  regarded 
as  voluntary,  while  in  the  former  case  It  is  com- 
pulsory." 

Also  Justice  v.  Robinson,  142  Cal.  199,  75 
Pac.  776,  the  court  there  stating: 

"The  general  rule  in  reference  to  the  payment 
of  taxes  under  protest,  where  not  controlled  by 
some  statutory  provision,  is,  that  in  the  ab- 
sence of  acts  amounting  to  duress  or  coercion,  ' 
the  payment  1b  deemed  to  be  voluntary,  and  a 
mere  protest  made  at  the  time  of  such  payment 
does  not  divest  It  of  its  voluntary  character. 
Where  there  is  no  legal  compulsion,  the  legal 
effect  of  the  payment  is  not  impaired  by  pro- 
test" 
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[1]  A  number  of  other  cases  are  cited, 
among  them  some  from  other  jurisdictions, 
which  are  all  declarative  of  the  generally 
accepted  rule  that  there  must  be  a  sufficient' 
showing  of  legal  coercion  before  a  person 
may  pay  a  public  tax  and  riot  have  such 
payment  considered  voluntary.  We  think, 
however,  that  it  is  not  essential  to  a  recov- 
ery of  such  a  tax  that  the  person  be  threat- 
ened with  actual  imprisonment  or  threaten- 
ed with  tbe  penalty  of  having  his  right  to  do 
business  taken  away.  There  may  be  penal- 
ties which  fall  perhaps  short  of  this  mark 
to  avoid  which  the  person  paying  may  pro- 
tect himself  by  protest.  As  was  said  in  Atch- 
ison, T.  &  S.  F.  Ry.  Co.  v.  O'Connor,  223 
U.  S.  280,  32  Sup.  Ct.  216,  56  L.  Ed.  436,  Ann. 
Cas.  1913C,  1050,  cited  In  Hartford  Fire  In- 
surance Co.  v.  Jordan,  168  CaL  270,  142  Pac. 
839: 

"Courts  sometimes,  perhaps,  have  been  a  little 
too  slow  to  recognize  the  implied  duress  under 
which  payment  is  made.  But  even  if  the  state 
is  driven  to  an  action,  if  at  the  same  time  the 
citizen  is  put  at  a  serious  disadvantage  in  the 
assertion  of  his  legal,  in  this  case  of  his  con- 
stitutional, rights,  by  defense  in  the  suit,  jus- 
tice may  /require  that  he  should  be  at  liberty 
to  avoid  those  disadvantages  by  paying  prompt- 
ly and  bringing  suit  on  his  side.  He  is  entitled 
to  assert  his  supposed  right  on  reasonably  equal 
terms." 

That  case,  to  be  sure,  had  to  do  with  the 
payment  of  corporation  franchise  tax  where 
the  failure  to  pay  the  tax,  if  the  same  were 
determined  legal,  would  have  resulted  in  the 
corporation  being  deprived  of  its  right  to  do 
business  in  the  particular  state. 

[2]  If  under  the  ordinance  here  considered 
the  tax  collector  had  only  recourse  to  a  civil 
action  to  collect  the  license  tax,  then  there 
could  be  no  payment  under  protest  sufficient 
to  divest  the  payment  of  its  voluntary  char- 
acter; for  the  protestant  could  then  contest 
the  validity  of  the  tax  without  suffering  the 
risk  of  incurring  excessive  penalties  or  ar- 
rest But  in  the  enforcement  of  the  provi- 
sions of  the  ordinance  there  was  available  to 
the  tax  collector  the  machinery  of  the  mu- 
nicipal criminal  courts,  and  with  the  provi- 
sion of  the  ordinance,  as  stated,  that  a  viola- 
tion continued  should  be  deemed  a  new  of- 
fense on  each  succeeding  day,  the  plaintiff 
might  have  incurred  liability  for  a  large 
amount  of  money  by  way  of  criminal  fines 
before  the  legality  of  the  tax  could  have  been 
finally  determined.  This  is  assuming  that 
the  arrest  would  be  that  of  the  corporation 
under  the  provisions  of  the  Penal  Code,  rath- 
er than  tbe  arrest  of  officials  of  the  corpora- 
tion individually.  In  addition  to  this,  there 
would  seem  to  be  little  doubt  but  that  there 
might  be  such  action  on  the  part  of  the  of- 
ficials of  the  corporation  in  violation  of  the 
terms  of  the  ordinance  as  might  subject  them 
to  individual  arrest  and  thus  create  an  addi- 


tional reason  why  the  payments  made  to 
avoid  such  consequences  should  not  be  con- 
sidered as  voluntary.  The  secretary  of  the 
corporation,  according  to  his  testimony,  had 
it  in  mind  that  arrests  might  follow,  as  the 
tax-collecting  authority  had  informed  him 
that  the  "penalties"  of  the  ordinance  would 
be  enforced.  The  state  of  mind  of  the  official 
was  of  more  Important  legal  consideration 
than  any  undisclosed  intent  of  the  officers 
whose  duty  it  was  to  collect  the  city's  li- 
cense taxes.  "And  a  threat  of  arrest  for 
which  there  is  no  ground  does  not  conBtltute 
a  duress,  as  the  person  threatened  could  not 
be  put  in  fear  thereby.  But  these  rules  fail 
to  take  into  consideration  that  the  question 
at  issue  in  such  cases  is  whether  the  mind  of 
the  person  was  overcome  by  impending  crim- 
inal proceedings  to  such  an  extent  as  to 
make  his  act  of  payment  Involuntary.  No 
hard  and  fast  rule  therefore  should  be  laid 
down,  but  each  case  must  be  decided  on  its 
own  peculiar  facts."  21  Ruling  Case  Law,  f 
178,  p.  154. 

[3]  Our  conclusion  on  the  proposition  stat- 
ed is  that  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  trial  judge  that 
the  plaintiff  was  coerced  into  making  tbe 
payments  for  which  recovery  was  sought. 

[4]  It  is  next  contended  that  the  written 
protest  filed  at  the  time  of  the  making  of 
the  license  tax  payments  was  not  sufficient, 
for  the  reason  that  particular  grounds  were 
not  sufficiently  stated.  The  notice  of  protest 
did  advise  the  license  collector  that  the  li- 
censee considered  the  ordinance  void,  and  It 
was  further  stated  in  the  notice  that  the  or- 
dinance was  in  violation  of  the  Constitution 
of  the  United  States  and  of  the  Fourteenth 
Amendment  thereof.  We  have  referred  here- 
inbefore to  the  testimony  of  the  secretary  of 
the  corporation  wherein  it  was  shown  that 
he  had  discussed  with  the  license  collector 
the  effect  of  the  amendment  made  to  the  Cal- 
ifornia Constitution  in  1910,  and  had  claim- 
ed that  under  that  amendment  the  plaintiff 
company  should  not  be  required  to  pay  the 
tax ;  that,  notwithstanding  this  notification, 
the  collecting  officer  Insisted  that  he  would  en- 
force the  penalties  of  the  ordinance.  It  has 
recently  been  held  by  our  Supreme  Court 
that  such  a  protest  may  be  made  orally,  and 
that  particular  grounds  thereof  need  not  be 
expressly  stated,  where  the  collecting  offi- 
cial is  already  informed  of  the  reasons  upon 
which  the  paying  party  objects  to  the  tax. 
Spencer  et  al.  v.  City  of  Los  Angeles  et  al. 
(Sup.)  179  Pac.  163. 

We  have  examined  the  specifications  point- 
ing to  alleged  errors  of  the  court  in  receiv- 
ing certain  testimony,  and  are  satisfied  that 
upon  these  assignments  no  such  error  is 
shown  as  to  warrant  a  reversal  of  the  judg- 
ment 

The  judgment  appealed  from  is  affirmed. 
We  concur:  CONREY,  P.  J. ;  SHAW,  J. 
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JOHNSON  r.  WUNNER. 


(Civ.  2660.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  March  28,  1919.) 

1.  Specific  Pkbtobhaitck  4=»82(3)  —  Cow- 
tracts  Enforceable— Mutuality. 

Oral  contract,  under  which  plaiatiff  land- 
lord agreed  to  erect  building  on  adjoining  prop- 
erty if  defendant  tenant  would  then  lease  en- 
tire premises,  cannot  be  specifically  enforced  by 
plaintiff  after  performing  his  part  and  tendering 
lease  to  defendant  for  execution,  since  agree- 
ment lacked  mutuality. 

2.  Pleading  <g=8{20) — Conclusions  or  Law 
— In  just  ob  Damage. 

A  complaint  seeking  specific  performance  of 
a  lease,  which  alleges  that,  unless  said  lease  be 
executed  plaintiff  will  suffer  great  and  irrepara- 
ble injury  and  loss,  states  a  mere  conclusion 
of  law,  and  does  not  authorize  granting  dam- 
ages, instead  of  specific  performance. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  for  specific  performance  by  Mina 
H.  Johnson  against  C.  W  miner.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Walter  H.  Robinson,  of  San  Francisco,  for 
appellant 

Costello  &  Costello,  of  San  Francisco  (E. 
B.  Hoerchner,  of  San  Francisco,  for  coun- 
sel), for  respondent 

KERRIGAN,  J.  This  is  an  action  to  com-, 
pel  specific  performance  of  an  oral  contract 
which  plaintiff  claimed  was  fully  performed 
on  her  part  At  the  time  the  contract  was 
entered  into  the  parties  occupied  the  relation 
of  landlord  and  tenant.  The  defendant  who 
is  the  tenant,  conducted  a  grocery  store  In 
premises  owned  by  plaintiff,  and  he  was  de- 
sirous of  increasing  the  dimensions  of  his 
door  space.  Accordingly  the  parties  entered 
into  an  oral  agreement  whereby  plaintiff 
agreed  to  purchase  a  vacant  lot  adjoining 
the  leased  premises  and  erect  thereon  a 
building  as  an  addition  to  the  store  held  by 
respondent  as  lessee.  The  purchase  of  the 
lot  was  made  by  plaintiff  for  the  sum  of 
$4,700,  and  plans  for  the  erection  of  the 
building  were  prepared.  In  these  plans  It 
was  provided  that  the  east  wall  of  the  leas- 
ed building  should  be  removed,  so  that  the 
addition  erected  should  be  connected  with 
and  open  into  the  store,  and  thus  become  an 
integral  part  of  It  It  was  further  orally 
agreed  by  the  parties  that  before  the  erec- 
tion of  the  building  reached  the  stage  where 
the  removal  of  said  wall  was  necessary,  a 
new  lease  of  the  entire  premises  would  be 
executed.   Thereupon  plaintiff  erected  at  a 
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cost  of  some  $3,000  the  contemplated  addi- 
tion, which,  having  reached  the  point  when 
It  became  necessary  to  remove  the  wall, 
plaintiff  signed  and  tendered  the  contemplat- 
ed lease,  which  defendant  refused  to  execute. 
Construction  of  the  addition  was  thereupon 
discontinued  by  plaintiff,  owing  to  defend- 
ant's refusal  to  -comply  with  his  agreement 
and  this  action  was  brought  to  compel  re- 
spondent to  specifically  perform  his  contract. 
Judgment  went  for  defendant,  and  plaintiff 
appeals,  taking  his  appeal  on  the  judgment 
roll  alone. 

[1]  In  support  of  the  judgment  respondent 
argues  that,  as  the  agreement  was  one  for 
the  erection  and  completion  of  a  building, 
it  is  not  the  subject  of  specific  performance 
for  the  reason  that  it  lacked  mutuality,  and 
it  was  upon  this  ground  that  the  trial  court 
rendered  judgment  in  favor  of  defendant.  It 
is  conceded  that  contracts  of  this  character 
cannot  generally  be  specifically  enforced,  the 
reason  being  that  the  obligor  cannot  be  forc- 
ed to  perform,  and  that  therefore  the  obligee 
should  not  be  compelled  so  to  do.  But  It  Is 
Insisted  that  In  the  Instant  case  the  contract 
was  fully  performed,  for  the  reason  that  the 
parties  having  agreed  to  execute  the  lease 
when  the  work  had  progressed  to  the  point 
when  the  intersecting  wall  was  to  be  remov- 
ed, when  that  time  arrived  nothing  further 
remained  executory.  But  a  contract  of  this 
character  at  no  period  of  its  existence  Is 
specifically  enforceable.  Neither  party  to 
an  obligation  can  be  compelled  specifically 
to  perform  It  unless  the  other  party  has 
performed,  or  is  liable  to  specifically  per- 
form, everything  that  he  has  thereby  under- 
taken (Los  Angeles  v.  Occidental  Oil  Co., 
144  CaL  528,  532,  78  Pac.  25;  Tuohy  v. 
Moore,  183  CaL  516,  65  Pac.  1107) ;  and  un- 
der this  rule  the  contract  cannot  be  divided 
into  independent  covenants  (Id.).  This  be- 
ing so,  specific  performance  was  rightfully 
refused. 

[2]  Plaintiff  further  claims  that  If  the 
relief  sought  is  not  obtainable,  she  Is  still  en- 
titled to  some  relief.  The  only  other  possible 
relief  would  be  damages  for  breach  of  the 
agreement.  Plaintiff's  whole  theory  of  her 
cause  of  action,  however,  was  for  specific 
performance.  Her  complaint  Is  entitled 
"Complaint  In  Specific  Performance  of 
Lease,"  and  the  prayer  is  confined  to  that 
form  of  relief.  No  issue  of  damages  was 
tendered.  The  only  allegation  of  damages  in 
plaintiff's  complaint  Is  found  In  the  recital 
"that  unless  said  lease  be  executed  plain- 
tiff will  suffer  great  and  Irreparable  injury 
and  loss."  Such  an  allegation  is  a  mere  con- 
clusion of  law.  Mechanics'  Foundry  v.  Byall, 
75  Cal  602,  17  Pac  703;  Bishop  v.  Owens, 
5  Cal.  App.  87,  89  Pac.  844.  Before  a  court 
of  equity  can  intervene,  it  is  necessary  to  al- 
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(ege  the  facts  entitling  plaintiff  to  the  relief 
sought    Here  no  such  facts  are  set  forth. 

For  the  reasons  given  the  judgment  is  af- 
firmed. 

We  concur:  WASTE,  P.  J.;  EICH- 
\RDS,  J. 


(40  Cal.  App.  468) 

DAVIS  v.  BLASINGAME.    (Civ.  2642.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  March  27,  1919.  Rehear- 
ing Denied  by  Supreme  Court  May  26,  1919.) 

L  Animals  <S=»91  —  Tbespass  —  Repeal  of 
Statute. 

St.  1907,  p.  999,  concerning  trespassing  ani- 
mals upon  private  lands  and  the  recovery  of 
damages  resulting  therefrom,  did  not  operate 
to  repeal  St.  1873-74,  p.  60,  and  recovery  can  be 
had  for  the  depasturing  of  unfenced  land  in 
Fresno  county  by  trespassing  animals. 

2.  Animals  <g=>100(2%)— Trespass— Action 
fob  Damages—  Limitations. 
Under  St,  1873-74,  p.  50,  an  action  for  re- 
covery of  damages  for  trespass  of  stock  upon 
unfenced  lands  in  Fresno  county  is  not  limited 
as  to  its  time  of  commencement  to  60  days 
after  the  time  of  trespass. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; D.  A.  Oashln,  Judge. 

Action  by  W.  T.  Davis  against  A.  A.  Blasln- 
game.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

D.  T.  Wlnne  and  C.  K.  Bonestell,  both  of 
Fresno,  for  appellant. 
Geo.  Cosgrave,  of  Fresno,  for  respondent, 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  plaintiff's  favor  in  an  action  for 
damages  for  the  alleged  trespass  of  the  de- 
fendant's cattle  upon  the  lands  of  the  plain- 
tiff and  another,  and  the  consequent  depas- 
turing of  the  same.  The  complaint  contains 
two  causes  of  action,  one  relating  to  the 
depasturing  of  the  plaintiff's  own  lands,  and 
one  relating  to  the  depasturing  of  the  lands 
of  another  who  assigned  his  cause  of  action 
to  the  plaintiff.  The  defense  consists  in  a 
denial  of  the  allegations  of  both  counts  of 
the  complaint  The  evidence  educed  upon 
the  trial  showed  that  the  parties  to  the  ac- 
tion were  neighbors  living  in  the  eastern 
foothills  of  Fresno  county,  and  owning  tracts 
of  land  of  considerable  acreage  In  propin- 
quity to  each  other.  With  the  exception  of 
about  300  acres,  the  lands  of  the  plaintiff  and 
his  assignor  were  uninclosed,  and  the  de- 
fendant pastured  his  stock  repeatedly  upon 
these  uninclosed  lands  after  warning  to  de- 
sist from  so  doing.  The  trial  court  rendered 
Judgment  In  the  plaintiff's  favor  for  the  dam- 
ages iu  the  sum  of  $1,003.35,  with  costs  of 
suit. 


The  only  two  points  urged  by  the  appellant 
upon  this  appeal  are:  First,  that  no  recov- 
ery can  be  had  for  the  depasturing  of  land 
in  Fresno  county  unless  the  land  Is  fenced: 
and,  second,  that  even  if  such  an  action  is 
maintainable,  it  must  be  commenced  within 
60  days  after  the  commission  of  the  tres- 
pass. The  determination  of  these  points  re- 
quires an  inquiry  into  the  state  of  the  stat- 
utory law,  and  the  decisions  construing  the 
same,  In  relation  to  fences  upon  pastoral 
lands  in  the  county  of  Fresno.  This  Inquiry 
may  well  begin  with  the  case  of  Blevlns  v. 
Mullally,  22  Cal.  App.  519,  135  Pac.  307,  in 
which  Mr.  Justice  Hart,  after  a  very  thor- 
ough review  of  the  statutes  and  cases  bear- 
ing upon  the  subject,  holds  that  the  rule  of 
the  common  law  which  required  every  man 
to  keep  his  beasts  within  his  own  close  was 
abrogated  by  the  Legislature  of  this  state  in 
1850  {Stats.  1850,  pp.  131,  214),  and  was 
for  a  time  thereafter  not  in  force  in  any  of 
the  counties  of  the  state  of  California,  but 
that,  commencing  In  the  year  1863.  the  rule 
of  the  common  law  began  to  be  restored  to 
operation  by  special  acts  In  that  and  later 
years,  applying  to  an  increasing  number  of 
the  counties  of  the  state  as  conditions  chang- 
ed therein  from  a  pastoral  to  an  agricultural 
or  horticultural  state.  The  first  county  to 
be  thus  affected  was  the  county  of  Santa 
Clara.  St  1863,  p.  581,  as  amended  by  St. 
1871-72,  p.  580.  In  the  case  of  Hahn  v. 
Garratt  69  Cal.  146,  10  Pac.  329,  these  acts 
were  held  to  intend  that  an  owner  of  land 
in  the  county  of  Santa  Clara  was  no  longer 
required  to  fence  it  against  cattle  belonging 
to  another  person,  but  could  maintain  an  ac- 
tion for  damages  against  the  owner  of  cattle 
permitting  them  to  trespass  upon  such  un- 
inclosed land.  Iii  the  year  1874  the  Legis- 
lature passed  an  act  (St  1873-74,  p.  50) 
entitled  "An  act  to  protect  agriculture  and 
to  prevent  the  trespassing  of  animals  upon 
private  property  in  the  counties  of  Fresno, 
Tulare,  Kern,  Ventura,  Santa  Barbara,  San 
Luis  Obispo  and  Monterey."  The  act  pro- 
vides that  the  owner  or  occupant  of  lands  In 
the  designated  counties,  whether  such  lands 
be  inclosed  or  not,  should  have  the  right  to 
take  up  and  impound  stock  found  upon 
such  lands,  and  proceed  to  sell  such  stock  for 
the  damages  occasioned  by  their  trespass. 
Section  8  of  the  act  gave  to  such  owner  or 
occupant  of  such  lands  the  right  to  maintain 
an  action  for  the  trespass  in  any  court  of 
competent  jurisdiction  without  exercising  his 
right  of  impounding  such  stock,  provided  such 
action  was  commenced  within  60  days.  In 
the  case  of  Triscony  v.  Brandenstein,  66  Cal. 
514,  6  Pac.  384,  the  Supreme  Court  had 
occasion  to  construe  and  apply  this  statute 
to  a  case  of  trespassing  cattle  upon  unfenced 
lands  in  the  county  of  Monterey,  and  the 
court  there  held  that  a  cause  of  action  ex- 
isted for  such  trespass  In  that  county  in  ad- 
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dltlon  to  the  remedy  of  the  proceeding  in 
rem  provided  for  in  that  statute,  and  that 
the  plaintiff  in  that  action  was  not  restricted 
to  the  period  of  60  days  within  which  to 
bring  his  action. 

In  the  case  of  Heilbron  v.  Heinlen,  70  Cal. 
482,  12  Pac.  885,  which  was  an  action  for 
the  trespassing  of  stock  upon  unfenced  land 
in  Fresno  county,  the  Supreme  Court  sus- 
tained such  action  upon  the  authority  of  Tris- 
omy v.  Brandenstein,  supra,  holding  that 
the  plaintiff  was  not  confined  in  his  proofs  to 
the  trespasses  committed  by  the  defendant's 
cattle  within  60  days  prior  to  the  commence- 
ment of  his  action.  A  similar  ruling  was 
made  in  the  case  of  Zumwalt  v.  Dickey,  92 
Cal.  156,  28  Pac.  212,  an  action  arising  in 
the  county  of  Tulare. 

[1,  2]  In  the  year  1878  the  Legislature 
passed  an  act  entitled  "An  act  concerning 
the  trespassing  of  animals  upon  private 
lands  in  certain  counties  of  the  State  of 
California."  By  the  terms  of  this  act  it  was 
declared  to  be  unlawful  for  any  animals,  the  | 
property  of  another  person,  to  enter  upon  any 
land  owned  or  lawfully  in  the  possession  of 
another  than  the  owner  of  such  animal.  The 
act  as  at  first  passed  was  made  applicable 
to  the  county  of  Colusa  and  certain  other 
counties  of  the  state,  not  including  Fresno, 
Monterey,  or  Tulare,  and  was  later  in  the 
same  session  amended  so  as  to  apply  to  the 
county  of  Los  Angeles.  Stats.  1877-78,  pp. 
176,  87a  It  was  this  act  which  was  under 
review  in  the  case  of  Blevins  v.  Mullally, 
supra,  and  which  was  further  considered  in 
Its  application  to  the  county  of  Los  Angeles 
in  the  case  of  Hicks  v.  Butterworth,  30  Cal. 
App.  564,  159  Pac.  224.  In  each  of  these 
cases  last  above  cited  an  important  question 
applicable  to  the  case  at  bar  arose.  This 
was  the  question  as  to  the  effect  upon  the 
statute  of  1877-78,  and  necessarily  also  upon 
the  statute  of  1878-74,  of  the  act  of  the 
Legislature  passed  in  1907,  entitled  "An  act 
concerning  trespassing  animals  upon  private 
lands  and  the  recovery  of  damages  resulting 
therefrom."  St  1907,  p.  999.  By.  the  terms 
of  this  latter  act  it  was  made  unlawful  for 
any  person  owning  or  in  possession  of  an 
animal  to  suffer  or  permit  such  animal  to 
break  In  or  enter  upon  any  land  of  another 
person  where  such  land  is  planted  to  grow- 
ing crops,  vines,  fruit  trees,  or  vegetables, 
"and  is  at  the  time  entirely  Inclosed  by  a 
substantial  fence  or  other  inclosure."  The 
act  provides  that  "all  acts  and  parts  of  acts 
In  conflict  with  this  act  are  hereby  repeal- 
ed." The  question  discussed  by  the  District 
Courts  of  the  Second  and  Third  Districts  in 
the  two  cases  last  above  cited  was  as  to  the 
effect  of  this  act  upon  the  act  of  1877-78, 
and  inferentially  also  upon  the  act  of  1878- 
74.  In  both  of  these  cases  the  conclusion 
was  arrived  at  that  the  act  of  1907  did  not 
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operate,  to  repeal  the  act  Of  1877-78,  or  any 
other  of  the  special  acts  declaring  the  com- 
mon-law rule  as  to  trespassing  stock  upon 
uninclosed  lands  to  be  in  force  in  the  coun- 
ties designated  therein,  but  only  to  limit  the 
application  of  such  rule  to  lands  other  than 
those  specially  required  to  be  inclosed  under 
the  terms  of  the  latter  enactment.  In  each 
of  the  foregoing  cases  a  petition  for  rehear- 
ing before  the  Supreme  Court  was  denied. 

The  law  as  thus  stabilized  by  the  line  of 
authorities  above  set  forth  would  seem  to  be 
that  the  rule  of  the  common  law  regarding 
the  keeping  of  stock  within  its  owner's  close 
Is  in  full  force  and  effect  in  its  application  to 
pastoral  lands  In  the  county  of  Fresno,  and 
that  an  action  for  the  recovery  of  damages 
for  the  trespass  of  stock  upon  such  uninclosed 
lands  is  not  limited  as  to  its  time  of  com- 
mencement to. 60  days  after  the  act  of  tres- 
pass complained  of.  It  follows  that  neither 
of  the  two  points  urged  by  the  appellant  here- 
in has  sufficient  merit  to  justify  a  reversal 
of  the  case.  It  may  be  stated  that  nothing 
which  was  said  in  the  case  of  Montezuma 
Improvement  Co.  v.  Slmmerly,*  decided  by 
the  Second  division  of  this  court,  is  to  be 
taken  as  contrary  to  the  views  herein  ex- 
pressed, that  case  having  application  to  the 
county  of  Mendocino,  in  which  the  com- 
mon-law rule  as  to  trespass  has  never  been 
in  force. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


(40  Cal.  App.  6S2) 
OLANELLI  v.  BRISCOE.   (Civ.  1928.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  2,  1919.) 

Appeal  and  Ebbob  «=»80(4)— Judgments  Ap- 
pealable—"Final  Judgment." 

In  a  suit  for  the  dissolution  of  a  partner- 
ship, appointment  of  a  receiver,  an  accounting, 
sale  of  the  property,  and  for  a  deficiency  de- 
cree, a  decree  failing  to  determine  the  amount 
of  proceeds  and  profits  due  plaintiff,  being  inter- 
locutory merely,  is  not  appealable;  a  judgment 
being  final  only  when  it  terminates  the  litiga- 
tion on  the  merits  and  leaves  nothing  to  be 
done  but  enforce  by  execution  what  has  been 
determined. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  D.  M.  Young,  Judge. 

Suit  by  Andrew  Glanelll  against  Michael 
Briscoe.  On  the  death  of  plaintiff,  Brid- 
get Glanelll  was  substituted  as  the  admin- 
istratrix of  his  estate,  and  from  a  decree  in 
her  favor,  defendant  appeals.  Appeal  dis- 
missed. 


:Por  other  cases  see  same  topic  and  KEY-NUMBER  to  all  Key-Numbered  Digests  and  Indexes 
>  Opinion  of  Court  of  Appeals  superseded  by  that  of  Supreme  Court,  189  Pac.  100. 
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A.  H.  Ashley,  of  Stockton,  for  appellant 
A.  H.  Carpenter,  of  Stockton,  for  respond- 
ent. 

HART,  J.  The  pleadings  disclose  that 
there  Is  a  dispute  between  the  parties  as  to 
whether  or  not,  for  about  14  years,  there 
was  a  partnership  existing  in  the  saloon 
business  In  the  city  of  Stockton  between  An- 
drew Glanelll,  plaintiffs  intestate,  who  com- 
menced the  action,  and  the  defendant 

The  complaint  was  filed  on  October  16, 
1916.  It  was  alleged  that  a  partnership  be- 
tween the  parties  was  formed  In  April,  1902; 
that  It  existed  until  July  2,  1916,  at  which 
time  defendant  took  exclusive  possession  of 
the  partnership  property  and  has  prevented 
plaintiff  from  having  access  thereto,  and  re- 
tains the  income  derived  from  said  busi- 
ness. The  prayer  of  the  complaint  was  that 
said  partnership  be  dissolved;  that  a  re- 
ceiver be  appointed  to  take  possession  of  the 
partnership  property;  that  defendant  be 
ordered  to  account  to  plaintiff  for  all  moneys 
and  property  received  by  him,  In  running 
said  partnership  since  the  2d  day  of  Octo- 
ber, 1912;  that  plaintiff's  share  thereof  be 
paid  to  him  by  the  receiver  out  of  the  pro- 
ceeds realized  from  the  sale  of  the  proper- 
ty; and  for  Judgment  against  defendant  for 
any  deficiency. 

On  April  16,  1917,  the  trial  court  caused 
to  be  filed  an  "interlocutory  decree,"  the 
material  portions  of  which  are  as  follows: 

"This  cause  came  regularly  on  for  trial  upon 
certain  preliminary  questions  as  to  whether  a 
partnership  existed  between  plaintiff  and  de- 
fendant, and  whether  plaintiff  was  entitled  to  a 
dissolution  of  the  same,  and  to  an  accounting 
thereof,  on  the  5th  day  of  December,  1915,  be- 
fore the  court  sitting  without  a  jury."  It  was 
then  stated  that  evidence  was  introduced  and  the 
matter  was  submitted  to  the  court  for  decision, 
"and  all  and  singular  the  law  and  the  premises 
being  understood  and  considered,  the  court 
makes  and  renders  its  interlocutory  decree  here- 
in as  follows:  *  •  • 

"That  from  the  date  of  the  aforesaid  agree- 
ment of  partnership  up  to  the  2d  day  of  July, 
1916,  both  plaintiff  and  defendant  observed  and 
carried  out  the  terms  and  conditions  of  said 
agreement,  when  on  the  date  last  named  the  de- 
fendant, in  violation  of  the  terms  and  conditions 
of  said  agreement  of  partnership,  took  exclu- 
sive and  adverse  possession  of  said  entire  saloon 
business  and  all  the  property  thereof,  including 
all  the  proceeds  and  profits  thereof  since  the  2d 
day  of  July,  1916,  and  converted  the  same  to 
his  own  use,  and  thereby  deprived  plaintiff  of 
his  right  thereto. 

"The  plaintiff  is  entitled  to  a  decree  dissolv- 
ing the  aforesaid  partnership  and  to  an  ac- 
counting from  defendant  of  all  the  profits  there- 
of since  the  2d  day  of  July,  1916,  and  to  have 
all  the  property  of  said  partnership,  includ- 
ing the  good  will  thereof,  sold,  and  to  have 
all  the  proceeds  of  such  sale  and  the  net  amount 
of  all  moneys  received  by  said  defendant  from 
said  partnership  business  since  the  said  2d  day 
of  July,  1916,  as  may  appear  by  said  account- 


ing, equally  divided  between  him  and  said  de- 
fendant and  the  defendant  is  hereby  directed 
to  render  such  account  within  30  days  from  date 
hereof. 

"It  is  further  ordered  that  upon  the  rendition 
of  said  account  and  a  satisfactory  settlement 
and  division  of  the  proceeds  thereof,  and  after 
a  legal  and  proper  sale  of  all  the  said  partner- 
ship property  and  a  satisfactory  division  of  the 
proceeds  thereof,  as  herein  provided,  the  same 
be  reported  to  this  court  for  approval  and  con- 
firmation." 

Other  than  what  might  be  regarded  as 
such  in  the  decree,  the  court  made  no  find- 
ings. 

Defendant  appeals  from  the  Judgment  un- 
der the  alternative  method. 

The  first  proposition  submitted  for  con- 
sideration is  that  the  decree  Is  merely  in- 
terlocutory, and  that  therefore  no  appeal 
lies  therefrom.  Upon  that  ground  the  re- 
spondent insists  that  the  appeal  should  be 
dismissed.  On  the  other  hand,  the  appel- 
lant contends  that  since,  as  is  the  claim,  all 
the  vital  issues  In  controversy  are  adjudi- 
cated by  the  decree,  the  same  is  final. 

It  is  not  claimed  that  if  the  decree  from 
which  the  appeal  Is  taken  is  interlocutory,  it 
is  one  from  which  an  appeal  will  lie.  Nor 
in  that  case  could  any  such  claim  be  sus- 
tained, inasmuch  as  it  is  not  among  those 
interlocutory  orders  or  decrees  from  which 
an  appeal  is  authorized  to  be  taken  by  sec- 
tion 963  of  the  Code  of  Civil  Procedure. 
Illinois  Trust  &  Sav.  Bank  v.  Alvord,  99 
Cal.  407,  410,  33  Pac.  1132.  And  we  think 
the  decree  appealed  from  is  merely  inter- 
locutory, and  not  a  final  Judgment  It  will 
be  observed  that  it  leaves  for  future  deter- 
mination and  adjudication  the  question  as 
to  the  proceeds  and  profits  accruing  and  de- 
rived from  the  business  of  the  partnership 
from  the  2d  day  of  July,  1916,  which,  it  L* 
stated  In  the  decree,  were  received  by  the  de- 
fendant and  converted  by  him  to  his  own  ex- 
clusive use.  It  is  therefore  still  necessary, 
before  a  final  Judgment  can  be  rendered,  that 
the  amount,  of  such  proceeds  and  profits  shall 
be  ascertained  by  the  accounting  which  was 
ordered  and  the  same  determined  and  ad- 
judicated by  the  court  upon  a  considera- 
tion of  the  report  of  the  account  of  said  pro- 
ceeds to  be  rendered  and  returned  by  the  de- 
fendant within  30  days  from  the  date  of  the 
rendition  and  entry  of  the  decree. 

It  Is  true  that  the  language  of  the  last 
paragraph  of  the  decree  contemplates  that 
the  parties  themselves  may  agree  to  a 
settlement,  in  which  case  all  that  would  re- 
main to  be  done  would  be  the  approval1  and 
confirmation  of  the  same  by  the  court  upon 
a  report  to  it  of  such  settlement  And  the 
appellant  takes  the  position  that  this  is  all 
that  can  be  done  or  that  no  more  Is  left  to 
be  done  except  to  confirm  such  report  as 
may  be  made  and  to  enforce  by  execution 
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the  decree  already  made.  But  the  position 
is  founded  on  a  precarious  or  indefinite 
premise,  viz.  that  there  will  be  arrived  at  be- 
tween the  parties  litigant  a  satisfactory 
agreement  as  to  the  profits  withheld  from 
the  plaintiff  and  division  thereof,  but  the 
assumption,  that  such  will  be  the  result  of 
the  accounting  conducted  by  the  parties 
themselves  cannot  be  granted.  It  is  possible, 
if,  indeed  (in  view  of  the  hostile  feeling 
which  would  In  such  a  controversy  as  this 
naturally  arise  between  'the  opposing  liti- 
gants), not  probable,  that  a  satisfactory  or 
any  settlement  cannot  be  agreed  upon  be- 
tween the  parties  themselves,  and  thus  the 
controversy  finally  settled.  In  that  case  the 
court  would,  of  course,  be  compelled  to  take 
evidence  and  make  findings  as  to  the  sev- 
eral vital  matters  necessarily  involved  In  the 
question  of  profits  retained  and  converted  by 
the  defendant  and  the  division  thereof,  and 
thereupon  render  judgment  accordingly.  It 
would  in  such  case  have  to  be  ascertained 
and  determined  by  the  court  how  much,  if 
any,  of  the  profits  of  the  business  that  the 
defendant  received  into  his  possession  of 
which  he  had  made  no  account  to  the  plain- 
tiff -or  which  he  had  wrongfully  appropriated 
to  his  sole  and  exclusive  use.  It  is,  how- 
ever, not  material  to  Inquire  whether  a  sat- 
isfactory arrangement  or  agreement  might 
be  reached  between  the  parties  themselves 
so  as  to  leave  nothing  remaining  for  the 
court  to  do  but  to  confirm  the  findings  con- 
tained in  the  report  of  their  accounting  and 
see  that  the  Judgment  is  then  executed.  The 
important  proposition  is,  as  above  stated, 
that  there  are  vital  matters  which  the  de- 
cree appealed  from  does  not  adjudicate,  but 
which  are  left  for  future  determination  and 
adjudication  by  a  Judgment  or  decree  from 
which  It  would  not  be  seriously  contended 
that  an  appeal  would  not  lie,  since,  unlike 
the  decree  already  entered  herein,  it  would 
involve  a  full,  complete,  and  definitive  ad- 
judication of  all  the  essential  questions  in  the 
action. 

A  Judgment  Is  final  only  "when  it  ter- 
minates the  litigation  between  the  parties  on 
the  merits  of  the  case  and  leaves  nothing  to 
be  done  but  to  enforce  by  execution  what 
has  been  determined."  Klever  v.  Sea  well, 
66  Fed.  373,  12  O.  O.  A.  663;  Express  Co.'a 
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Case,  108  U.  S.  24,  2  Sup.  Ct  6,  27  L.  Ed. 
638;  Grlffln  v.  Orman,  9  Fla.  22;  In  re  Smith, 
98  Gal.  636,  640,  33  Pac.  744;  Doudell  v. 
Shoo,  159  Cal.  448,  453,  114  Pac  579.  In 
the  last-named  case  it  is  said: 

"Our  system  of  procedure  contemplates  that 
there  shall  be  but  one  final  judgment  in  a  case 
[citing  cases],  and  in  the  absence  of  a  clear 
showing,  it  is  not  to  be  presumed  that  the  court 
would  attempt  to  dispose  of  a  case  piecemeal  by 
successive  final  judgments,  each  covering  a  part 
of  the  matters  in  controversy." 

In  the  case  of  Olark  v.  Dunnam,  46  Cal. 
204,  cited  by  appellant,  Involving  an  action 
for  the  dissolution  of  a  copartnership,  the 
court  below  made  specific  findings  as  to  all 
the  assets  and  Indebtedness  of  the  firm,  and 
entered  a  decree  whereby  a  sale  of  the  part- 
nership property  and  effects  were  to  be 
made,  and  directed  the  payment  of  all  the 
debts  of  the  partnership  and  a  distribution 
of  whatever  might  remain  of  the  proceeds 
of  the  sale  amongst  the  copartners  In  cer- 
tain proportions  which  were  fixed  by  the  de- 
cree. The  Supreme  Court  entertained  an 
appeal  from  the  judgment  in  that  case  hold- 
ing It  to  be  a  final  judgment  because  all  the 
essential  matters  In  controversy  were  there- 
by fully  and  completely  adjudicated.  There 
was  nothing  remaining  to  be  done  but  to 
enforce  by  execution  what  had  been  deter- 
mined by  the  judgment  The  litigation  be- 
tween the  parties  on  the  merits  was  thus 
terminated.  And  if,  in  this  case,  the  court 
had  ascertained  and  determined  the  amount 
of  the  profits  of  the  business  which  the  de-' 
cree  declares  were  received  and  converted 
by  the  defendant,  and  so 'have  determined 
how  much  thereof  the  plaintiff  was  entitled 
to,  we  would,  of  course,  have  a  case  here  to 
which  the  case  of  Clark  v.  Dunnam  would 
be  in  all  respects  analogous,  but  manifestly 
that  case  is  not  like  this,  and  Is  therefore 
not  in  point  The  other  cases  cited  by  the  ap- 
pellant are  not  similar  to  this,  and  conse- 
quently are  of  no  assistance  to  him. 

Our  conclusion  is  that  an  appeal  does 
not  lie  from  the  decree  here,  and  the  appeal 
therefrom  Is,  therefore  hereby  dismissed. 

We  concur:  BUCK,  Presiding  Judge  pro 
tem. ;  BUBNBTT,  J. 
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(40  Cal.  App.  471) 

BLESSING  r.  FETTERS  et  aL   (Civ.  1905.) 

(District  <3ourt  of  Appeal,  Third  District,  Cali- 
fornia.   March  28,  1919.    Rehearing  De- 
nied by  Supreme  Court  May  26,  1919.) 

L  Landlord  and  Tew  ant  <8=>  184(2)— De- 
posits to  Secure  Lease— Termination  or 
Tenancy  by  Eviction. 
In  an  action  by  a  tenant's  successor  in  in- 
terest to  recover  a  deposit  made  by  the  tenant 
with  the  landlord,  evidence  held  sufficient  to 
sustain  a  finding  that  the  lease  was  terminated 
by  eviction,  so  that  the  landlord  was  not  en- 
titled to  retain  the  deposit. 

2.  Landlord  and  Tenant  «=>172(2)— "Con- 
structive Eviction"— What  Constitutes. 
Any  intentional  and  injurious  interference 
by  a  landlord,  which  deprives  the  tenant  of  the 
means  or  the  power  of  beneficial  enjoyment  of 
the  demised  premises,  or  any  part  thereof,  or 
materially  impairs  such  beneficial  enjoyment, 
is  a  "constructive  eviction." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
structive Eviction.] 

8.  Landlord  and  Tenant  <3=>  184(2)— De- 
posits to  Secure  Lease  —  Landlord's 
Right  of  Retention. 
A  landlord  is  not  entitled  to  retain  deposits 
given  to  secure  certain  covenants  of  the  lease 
after  the  termination  thereof  by  eviction. 

4.  Landlord  and  Tenant  «S=>76(3)  —  As- 
signments or  Lease— Necessity  or  Land- 
lord's Consent. 

Under  a  lease  requiring  the  landlord's  writ- 
ten consent  to  an  assignment  by  the  tenant,  that 
the  tenant  assigned  a  half-interest  in  the  lease 
to  his  partner  without  the  written  consent  of 
the  landlord,  and  in  violation  of  covenants  of 
the  lease,  did  not  forfeit  the  lease,  where  the 
landlord  accepted  rent  from  the  original  tenant 
with  knowledge  of  the  assignment 

5.  Landlord  and  Tenant  «=>101%— Part- 
nership —  Effect  or  Bankruptcy  Pro- 
ceedings. 

Where  an  original  lessee  forms  a  partner- 
ship, he  is  entitled  to  possession  of  the  premises, 
after  the  bankruptcy  of  his  partner,  by  bis  right 
as  original  lessee,  and  as  the  remaining  solvent 
partner,  until  he  consents  to  have  the. partner- 
ship property  administered  in  bankruptcy. 

6.  Husband  and  Wife  <8=>238(3) — Actions 
—  Joinder  or  Husband  —  Judgment 
Against  Husband  Formally  Joined. 

In  an  action  by  a  tenant  to  recover  a  de- 
posit securing  the  lease,  after  termination  of 
the  tenancy  by  wrongful  eviction  by  defend- 
ant, that  defendant's  husband  is  joined  as  a  de- 
fendant as  a  formality  required  by  Code  Civ. 
Proc.  |  870,  does  not  authorize  a  judgment 
against  such  husband  personally. 

Appeal  from  Superior  Court,  Sonoma 
County;  Thos.  C.  Denny,  Judge. 

Action  by  Charles  B.  Blessing  against 
Emma  Fetters  and  husband.   Judgment  for 


plaintiff,  and  defendants  appeal.  Modified 
and  affirmed. 

W.  F.  Cowan,  of  Santa  Rosa,  for  appel- 
lants. 

Reuben  6.  Hunt  and  Samuel  M.  Sarnter, 
both  of  San  Francisco,  for  respondent 

BUCK,  Judge  pro  tern.  This  is  an  action 
brought  by  a  successor  in  Interest  of  a  ten- 
ant to  recover  from  the  landlord  moneys' de- 
posited as  security  for  the  performance  of 
the  covenants  of  the  lease,  upon  the  claim 
that  there  had  been  an  eviction  of  the  tenant 
by  the  landlord  and  a  consequent  termina- 
tion of  the  lease.  With  the  foregoing  cause 
of  action  there  is  joined  a  cause  of  action  to 
recover  the  sum  of  $250  deposited  by  the 
tenant  with  the  landlord  at  the  time  of  the 
making  of  the  lease,  with  the  understanding 
that  this  sum  should  be  returned  by  the 
landlord  to  the  tenant  at  the  termination 
of  the  lease,  upon  the  renewal  of  a  certain 
liquor  license  in  favor  of  the  landlord. 

The  case  was  tried  without  a  jury,  and 
the  court  found  that  there  was  an  eviction, 
and  that  plaintiff  was  entitled  to  recover  the 
$250  deposited  to  cover  the  saloon  license, 
and  also  was  entitled  to  recover  the  sum  of 
$1,000  deposited  as  security  for  the  perform- 
ance of  the  covenants  of  the  lease,  less  the 
sum  of  $350,  being  the  damage  caused  by 
breach  of  covenant  to  take  proper  care  of 
the  premises  and  goods  leased.  Judgment 
accordingly  in  the  sum  of  $900  was  given 
against  defendants  Emma  Fetters  and  her 
husband,  George  Fetters,  from  which  they 
each  took  this  appeal. 

In  appellants'  brief  no  points  are  made  or 
suggested  in  regard  to  the  findings  or  evi- 
dence in  the  cause  of  action  in  regard  to 
the  $250  deposited  on  account  of  the  liquor 
license.  In  .their  brief  "appellants  claim  in 
this  action  that  the  sole  question  for  deci- 
sion is:  Did  the  lessor  either  actually  or 
constructively  evict  the  tenant  Nichols?" 
On  this  issue  the  finding  of  the  court  was 
as  follows : 

"On  or  about  the  13th  day  of  September, 
1017,  the  defendant  Emma  Fetters,  while  the 
said  lease  was  still  in  full  force  and  effect, 
wrongfully  re-entered  upon  the  said  hotel  prem- 
ises and  evicted  all  persons  therefrom  and  as- 
sumed possession  thereof,  all  without  the  con- 
sent and  against  the  will  of  said  partnership, 
said  Nichols,  and  said  bankrupt  and  thereby  ter- 
minated said  lease,  and  released  the  said  Nich- 
ols from  his  obligation  to  pay  rent  under  said 
lease.  Ever  since  such  re-entry  the  defendant 
Emma  Fetters  has  been  and  now  is  in  full  pos- 
session of  the  said  premises  to  the  exclusion  of 
said  Nichols,  the  said  bankrupt,  the  said  part- 
nership, and  the  plaintiff  as  such  receiver  and 
trustee.  Ever  since  on  or  about  the  4th  day 
of  October,  1917,  the  defendants  have  been  op- 
erating the  said  hotel  premises  for  their  own 
use  and  benefit  to  the  exclusion  of  said  Nichols, 
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the  said  bankrupt,  the  said  partnership,  and 
the  plaintiff  as  such  receiver  and  trustee." 

This  finding  is  in  strict  accord  with  the 
issues  made  by  the  pleadings,  and  no  issue 
is  raised  by  the  pleadings  in  regard  to  the 
termination  of  the  lease  in  any  other  man- 
ner than  by  the  eviction  above  found.  On' 
most  points  the  evidence  is  sharply  in  con- 
flict, and  in  some  respects  the  Inferences 
which  may  be  drawn  from  the  evidence  are 
equally  conflicting;  but  it  substantially  ap- 
pears from  the  evidence  that  the  lease  in 
question  was  executed  on  the  2d  day  of  Jan- 
uary, 1917,  for  the  term  of  five  years,  at  the 
annual  rental  of  $960,  payable  quarterly  in 
advance,  and  was  for  the  property  known 
as  the  "Hotel  Chauvet,"  consisting  of  the 
hotel  building  and  hotel  equipments  and  fur- 
niture therein  contained,  and  of  the  esti- 
mated value  of  $1,000.  ■  The  lease  contained 
the  usual  covenants  for  the  payment  of  rent, 
and  that  the  tenant  should  not  "voluntarily 
or  involuntarily  assign  this  lease  without 
the  written  consent"  of  the  landlord,  and 
provided  that  the  tenant  should  conduct  the 
hotel  business  in  a  quiet,  lawful,  and  order- 
ly manner,  and  should  properly  care  for  the 
premises  and  keep  the  buildings  in  good 
condition  of  repair  at  bis  own  cost  and  ex- 
pense, and  "upon  the  expiration  of  this 
lease,  or  any  sooner  determination  thereof, 
the  tenant  will  quit  and  surrender  the  prem- 
ises and  all  of  said  personal  property  in  as 
good  state  and  condition  as  reasonable  use 
and  wear  thereof  will  permit"  And  the 
lease  further  recited  that  the  tenant,  upon 
the  execution  of  the  lease,  has  deposited 
with  the  landlord  "the  sum  of  one  thousand 
($1,000.00)  dollars  as  a  guaranty  that  he  will 
.faithfully  perform  each  and  every  of  the 
covenants  of  this  lease,  and  said  sum  of 
one  thousand  ($1,000.00)  dollars  is  to  be  kept 
and  retained  by  the  said  party  of  the  first 
part  (the  landlord)  during  the  term  of  this 
lease  as  a  guaranty  for  the  faithful  per- 
formance thereof,  and  any  damage  or  detri- 
ment that  said  party  of  the  first  part  may 
sustain  by  reason  of  any  violation  of  any  of 
the  covenants  of  this  lease  shall  be  indem- 
nified and  paid  from  said  sum  of  one  thou- 
sand ($1,000.00)  dollars." 

On  May  15th,  following  the  execution  of 
the  lease,  the  tenant  Nichols  entered  into  an 
agreement  of  partnership  with  one  Oscar 
Banks  for  the  purpose  of  conducting  the 
hotel  and  saloon  business  In  the  leased  prem- 
ises. For  a  one-half  interest  in  the  business 
Banks  paid  to  Nichols  the  sum  of  $800,  and 
received  from  Nichols  an  assignment  of  a 
one-half  Interest  in  the  lease  and  moneys  de- 
posited under  the  terms  of  the  lease.  The 
defendant  had  knowledge  of  this  transaction 
and  of  the  association  of  Banks  in  the  busi- 
ness, but  never  gave  any  written  consent  to 
the  assignment,  though  there  Is  testimony  to 
the  effect  that  she  promised  so  to  do.  On 


July  1,  1918,  the  rent,  payable  quarterly  in 
advance  to  October  2,  1918|  was  paid  by 
Nichols  and  accepted  by  the  landlord.  Lat- 
er in  July  some  controversy  arose  between 
the  parties  and  the  landlord,  Emma  Fetters, 
who  claimed  that  the  hotel  business  was 
not  being  conducted  In  a  proper  and  lawful 
manner,  and  after  offering  Banks  $250  for 
his  interest  she  stated: 

"If  you  don't  want  to  sell  sooner  or  later, 
you  have  to  go  out;  and  if  you  don't  go  out, 
I  will  show  you  that  I  have  to  put  you  out" 

About  two  weeks  after  this  Nichols  went 
away  on  a  trip,  leaving  his  partner,  Banks, 
"in  charge  of  the  place."  But  he  returned 
in. about  two  weeks  after  some  attachments 
•had  been  levied  upon  the  place.  After  these 
attachments  were  paid  off  by  himself  and 
Banks,  he  went  away  again,,  leaving  Banks 
in  charge,  and  saying  that  "he  wanted  to  go 
on  a  trip."  •  Shortly  after  other  attachments 
were  levied,  and  Mrs.  Fetters  appeared  at 
the  place  and  told  Banks  "that,  If  Mr.  Nich- 
ols wasn't  there,  she  would  have  to  take 
over  the  place,  and  If  I  would  not  go  out 
she  would  put  me  out,  and  that  I  had  no 
business  over  there,  and  I  should  not  stay; 
that  I  would  spoil  her  business,  her  whole 
Investment."  To  which  Banks  replied,  "I 
am  in  charge  of  this  place,  and  I  take  very 
well  care  for  it."  Whereupon  Banks  "sent  a 
telegram  to  Mr.  Nichols  that  the  Chauvet 
Hotel,  the  saloon,  was  attached,  and  I  ask 
him  for  his  advice  what  to  do.  I  waited  a 
couple  of  days,  and  Anally  a  telegram  came 
and  said  to  do  the  best  I  could;  so  I  went 
up .  to  Santa  Rosa,,  and  I  left  Mr.  Blllle 
Kama  in  charge  of  the  place,  and  I  told  him 
if  anybody  comes  and  wanted  to  go  in  that 
place,  don't  let  him  in."  Upon  returning 
from  Santa  Rosa  about  September  11th, 
Banks  was  taken  In  custody  by  the  consta- 
ble upon  a  warrant  of  arrest  sworn  to  by 
Mrs.  Fetters  and  taken  back  to  the  hotel, 
where  he  found  Mrs.  Fetters  in  possession 
with  the  constable.  She  told  him,  among 
other  things: 

"If  you  don't  go  out,  I  will  have  to  put  you 
out ;  and  if  you  don't  go  out,  I  will  put  you  in 
jail,  you  to  stay  there." 

After  Mrs.  Fetters  had  taken  an  inven- 
tory of  the  furniture  in  the  place,  Banks 
was  told  by  her  that  he  could  now  go;  and 
Banks,  left,  fearing,  as  he  states,  that  If  he 
didn't  go  she  would  have  him  prosecuted 
and  sent  to  the  state's  prison,  and  "Mrs. 
Fetters  commanded  the  constable  to  lock 
everything  In  the  house,  let  nobody  in  there, 
and  she  would  put  somebody  in,  or  the  con- 
stable would  put  somebody  In,  and  Mr. 
Doon,  what  was  there,  I  told  him  to  take 
charge  of  the  place,  and  she  says,  There 
will  be  nobody  here  in  the  place;  that  place 
belongs  to  me,  and  I  don't  want  to  have 
nobody  run  my  place.'    So  I  went  to  tak» 
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the  bus  to  Napa  and  I  never  went  back." 
Banks  had  already  contemplated  going  Into 
bankruptcy,  and  for  that  purpose  had  made 
an  Inventory  of  and  segregated  a  part  of  the 
personal  property  belonging  to  him  on  the 
premises,  and  on  September  13th  Banks  fil- 
ed his  petition  in  bankruptcy,  and  on  that 
day  was  adjudged  a  bankrupt.  On  Septem- 
ber 28th  the  plaintiff  herein  was  appointed 
receiver,  and  on  October  4th  appointed  trus- 
tee in  bankruptcy.  On  September  20th  Nich- 
ols filed  In  the  bankruptcy  court  his  writ- 
ten consent  to  the  administration  of  the 
partnership  affairs  by  the  bankruptcy,  court. 
But  prior  to  this,  and  since  the  attachments 
were  dissolved  by  the  adjudication  in  bank- 
ruptcy, Mrs.  Fetters  directed  the  attach- 
,  ment  keeper  of  the  property  on  the  premises' 
to  "stay  there  and  take  care  of  the  place; 
that  she  would  have  to  keep  a  man  there 
on  account  of  the  neighbors" ;  B  also  at  the 
time  of  the  last  attachment,  on  or  about 
September  11th,  Mrs.  Fetters  told  one  of  the 
attaching  creditors,  who  had  just  levied  an 
attachment  at  her  suggestion: 

"We  will  have  to  get  them  out,  or  I  will 
have  to  get  them  out.  The  remark  was  made 
at  the  time  I  pat  the  attachment  on  there; 
struck  me  that  Mrs.  Fetters  certainly  wanted 
to  get  them  oat" 

[1-3]  From  the  foregoing  It  appears  that 
there  was  sufficient  evidence  to  Justify  the 
finding  of  the  trial  court  that  there  was  a 
termination  of  the  lease  by  eviction  before 
the  appointment  of  the  trustee  In  bankrupt- 
cy, and  that  consequently  the  defendant 
landlord  was  not  entitled  to  retain  the  de- 
posit given  to  secure  the  performance  of  the 
covenants  of  the  lease  after  it  had  been 
thus  wrongfully  terminated  by  her.  As  stat- 
ed in  the  case  of  New  State  Brewing  Ass'n 
v.  Miller,  43  OkL  183,  141  Pac.  1175: 

"Any  intentional  and  injurious  interference 
by  the  landlord,  which  deprives  the  tenant  of  the 
means  or  the  power  of  beneficial  enjoyment  of 
the  demised  premises,  or  any  part  thereof,  or 
materially  impairs  such  beneficial  enjoyment, 
is  a  constructive  eviction." 

And  the  case  of  Onward  Const.  Co.  v.  Har- 
ris (Sup.)  144  N.  Y.  Supp.  318,  holds  that 
threats  and  abusive  language  may  in  some 
instances  be  sufficient  to  constitute  an  evic- 
tion. And  the  following  authorities  are  con- 
clusive on  the  proposition  that  a  landlord 
Is  not  entitled  to  retain  a  deposit  given  to 
secure  certain  covenants  after  the  termina- 
tion of  the  lease  by  eviction:  Green  v. 
Frahm,  176  Cal.  259,  168  Pac.  114;  Reh- 
kopf  v.  Wirz,  31  Cal.  App.  695,  161  Pac.  285; 
Rez  v.  Summers,  84  CaL  App.  527,  168  Pac. 
156;  Wollenshlager  v.  MacLean,  34  Cal. 
App.  102,  166  Pac.  853 ;  Tiffany  on  Landlord 
and  Tenant,  pp.  1221,  1258;  Wilson  v.  Ag- 
new,  25  Colo.  App.  109,  136  Pac.  96. 

[4]  Though  the  assignment  of  the  half-in- 
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terest  in  the  lease  to  Banks  and  its  use  by 
the  partnership  was  without  the  written 
consent  of  the  landlord,  and  In  violation  of 
the  covenant  In  the  lease,  it  did  not  create 
a  forfeiture  of  the  lease,  especially  after 
the  landlord  had  accepted  the  rent  with 
-knowledge  of  the  assignment.  Garcia  v. 
Gunn,  119  Cal.  315,  319,  51  Pac.  684. 

[5]  The  evidence  Is  sufficient  to  show  that 
at  the  time  of  Banks'  eviction,  Nichols  had 
not-  abandoned  the  lease,  and  that  Banks 
was  attempting  to  hold  possession,  not  only 
for  himself,  but  also  to  take  care  of  the 
property  for  Nichols.  Furthermore,  even 
after  the  bankruptcy  proceedings,  on  Sep- 
tember 13th,  Nichols  was  entitled  to  hold 
possession  and  to  have  some  one  on  the 
premises  on  bis  behalf,  not  only  under  his 
right  as  original  lessee,  but  also  as  the  re- 
maining solvent  partner  until  he  consented 
to  have  the  partnership  property  adminis- 
tered in  bankruptcy.  Francis  v.  McNeal, 
228  U.  S.  696,  at  page  700,  33  Sup.  Ct  70L 
57  L.  Ed.  1029,  L.  R.  A.  1915E,  706. 

[6]  Appellants  insist  that  in  any  event  the 
judgment  against  the  husband,  George  Fet- 
ters, should  be  reversed;  and  it  is  clear 
both  from  the  evidence  and  the  judgment 
roll  that  no  Judgment  should  have  been  en- 
tered against  him.  In  the  complaint  it  la 
stated  that: 

"Said  George  Fetters  is  joined  as  party  de- 
fendant herein  only  because  of  the  provisions 
of  section  370  of  the  Code  of  Civil  Procedure 
of  the  state  of  California." 

And  at  the  opening  of  the  trial  counsel 
stated : 

"The  only  reason  George  Fetters  is  joined  as  a 
defendant  is  because  he  is  the  husband  of 
Emma  Fetters." 

But,  notwithstanding  this,  the  plaintiff 
took  Judgment  that  he  "have  and  recover 
of  and  from  the  defendants  Emma  Fetters 
and  George  Fetters,  her  husband,  the  sum 
of  $900,"  etc.  By  Its  terms  this  judgment 
unjustly  binds  and  affects,  not  only  the  sep- 
arate property  of  George  Fetters  but  also 
the  community  property.  But,  as  stated  in 
the  case  of  Terry  v.  Superior  Court,  110  Cal. 
at  page  88,  42  Pac.  at  page  465,  husbands 
become — 

"proper  and  necessary  parties  defendant,  not, 
however,  to  the  end  that  they  or  their  property 
should  be  bound  by  the  judgment,  bat  solely 
that  they  might  be  able  to  aid  their  wives  in 
their  defense.  The  present  utility  of  the  stat- 
ute in  this  progressive  day  may  be  open  to  ques- 
tion, but,  however  this  may  be,  it  was  passed 
at  a  time  when  the  lawmakers,  perhaps  with 
mistaken  chivalry,  believed  that  a  wife,  brought 
into  litigation,  might  be  the  better  for  the  com- 
fort, protection,  and  support  of  her  husband's 
authorized  presence." 

See,  also,  Van  Maren  v.  Johnson,  15  CaL 

308. 

Substantial  Justice,  however,  can  be  ac- 
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compllshed  by  a  modification  of  the  Judg- 
ment. Davis  v.  Lamb  et  al.,  5  CaL  Unrep. 
765,  35  Pac.  306. 

It  is  therefore  ordered  that  the  Judgment 
as  to  the  defendant  Emma  Fetters  be  affirm- 
ed,  with  direction  to  the  trial  court  that  the 
judgment  be  modified,  so  as  to  provide  that 
it  do  not  affect  the  separate  property  of  the 
defendant  George  Fetters  or  the  community 
property  (Van  Maren*  v.  Johnson,  supra), 
and,  as  so  modified,  the  Judgment  will  be 
affirmed,  without  costs  to  either  appellant 

We  concur:  HART,  J.;  BURNETT,  J. 


(40  Cal.  App.  601) 

KIRCH  t.  WATTELL  et  aL    (Civ.  2619.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California   March  29,  1919.) 

1.  Specific  Performance  <8=>32(3)— Mutu- 
ality. 

Under  agreement  expressed  in  part  in  a 
memorandum  and  in  part  by  certain  escrow  in- 
struments given  to  a  trustee  selected  by  the 
parties,  whereby  plaintiff  sold  to  defendant  fur- 
nishings, furniture,  and  leasehold  interest  in 
8  lodging  house,  held,  that  there  was  such  mu- 
tuality of  obligation  as  entitled  plaintiff  to 
specific  performance,  though  the  agreement 
contained  a  provision  for  liquidated  damages. 

2.  Damages  <8=»85— Liquidated  Damages  ob 
Security. 

Where  purchaser  agreed  that  upon  his  de- 
fault, deed  held  by  a  trustee  and  transferring 
certain  property  to  plaintiff  as  security  was  to 
be  delivered  to  plaintiff,  and  that  purchaser 
should  forfeit  property  as  liquidated  damages, 
plaintiff  was  entitled  to  the  .deed  as  security 
upon  default  of  purchaser,  though  provision 
for  liquidated  damages  was  void. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Claire  J.  Kirch  against  Junot 
Wattell  and  another.  Decree  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Bernard  Potter,  of  Los  Angeles,  for  ap- 
pellants. 

Ira  L.  Brunk  and  J.  H.  Creighton,  both  of 
Los  Angeles,  for  respondent 

PER  CURIAM.  In  this  action  a  decree 
was  entered  agreeable  to  the  prayer  of  the 
complaint  requiring  specific  performance 
•of  the  agreement  made  between  defendant 
Wattell  and  the  plaintiff.  In  the  decree  it 
was  further  determined  that  a  deed  made  by 
Wattell  to  his  codefendant  was  void  as  to  the 
plaintiff.  The  cause  of  action  grew  out  of 
a  transaction  had  wherein  plaintiff  sold  to 
Wattell  the  furniture,  furnishings,  and  her 
leasehold  Interest  in  a  certain  lodging  house 


located  in  the  city  of  Los  Angeles.  The 
agreement  was  expressed  in  part  in  a  mem- 
orandum made  at  the  time  and  signed  by  both 
parties,  and  in  part  by  certain  escrow  in- 
structions give  to  a  trustee  selected  by  the 
parties. 

[1]  Counsel  for  appellants,  in  Insisting  that 
there  was  no  mutuality  such  as  would  enti- 
tle the  plaintiff  to  the  remedy  which  she  ob- 
tained In  this  action,  refers  only  to  the  mem- 
orandum first  made,  which  is  only  in  part  ex- 
pressive of  the  admitted  agreement  intended 
to  be  entered  Into.  In  order  to  arrive  at  the 
full  purpose  of  the  contracting  parties,  the 
escrow  instructions  constituted  a  necessary 
part  of  the  contract.  The  lodging  house  sold 
by  plaintiff  to  Wattell  was  furnished,  and 
the  agreed  price  was  $3,750  for  the  furnish- 
ings, furniture,  and  leasehold  interest.  Wat- 
tell agreed  first  to  pay  the  sura  of  $1,200  on 
or  before  the  26th  day  of  December,  1914, 
and  agreed  to  execute  a  chattel  mortgage  on 
the  furniture  for  $2,550,  which  should  be  pay- 
able in  certain  parts  per  month,  with  Inter- 
est stated.  It  was  provided  that  an  exten- 
sion of  time  might  be  given  in  certain  con- 
tingencies. As  further  security  that  he  would 
comply  with  the  terms  of  the  agreement, 
Wattell  was  to  deposit  a  deed  with  the  trus- 
tee, transferring  title  to  a  lot  in  the  city  of 
Los  Angeles  to  the  plaintiff,  which  deed  was 
to  be  held  by  the  trustee  until  default  was 
made  by  Wattell,  whereupon  it  was  to  de- 
liver it  to  the  plaintiff.  It  was  stated  in  the 
agreement  that  upon  default  of  Wattell  to 
fulfill  his  obligations  under  the  contract  the 
deed  was  to  be  delivered  to  the  plaintiff,  and 
the  contract  recited  that  "the  second  party 
[Wattell]  agrees  to  forfeit  above  named  prop- 
erty as  liquidated  damages."  An  extension 
of  time  was  given  on  the  contract,  but  de- 
fendant failed  to  make  the  payments  to  the 
plaintiff  as  required,  whereupon  this  action 
was  brought.  We  think  that  specific  per- 
formance was  the  appropriate  remedy,  and 
that  plaintiff  was  not  required  to  resort  to 
an  action  for  damages  as  her  only  means 
of  obtaining  satisfaction  of  the  obligations 
assumed  by  the  defendant.  Shannon  v.  Cav- 
anaugh,  12  Cal.  App.  434,  107  Pac.  574. 

[2]  Appellants  Insist  that  the  court  im- 
properly decreed  that  the  deed  from  Wattell 
to  the  plaintiff  should  be  delivered  to  the 
plaintiff  to  be  held  as  security,  They  argue 
that  the  term  of  the  contract  providing  that 
the  property  should  be  taken  under  the  deed 
as  for  liquidated  damages  was  void  for  the 
reason  that  the  case  was  not  such  a  one  as 
to  permit  damages  to  be  fixed  in  advance. 
We  may  agree  that  this  was  so.  However, 
assuming  that  the  plaintiff  had  received  the 
deed,  she  would  have  been  entitled  to  retain 
it  as  security  for  the  performance  of  the  ob- 
ligations of  the  defendant.  She  could  not 
have  claimed  the  property  transferred  by 
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defendant  absolutely  as  her  own,  but  would 
have  been  required  to  foreclose  in  order  to 
subject  the  lot  to  the  payment  of  her  debt 
So  here  the  court  properly  decreed  that  the 
deed  should  be  delivered  and  held  in  the 
same  way.  The  form  of  the  chattel  mortgage 
which  the  court  decreed  should  be  executed 
by  Wattell  was  precisely  in  record,  as  to  the 
payments  to  be  made,  with  the  contract  as 
expressed  in  the  memorandum  agreement 
and  the  trust  instructions  executed  by  Wat- 
tell.  The  court  found  against  the  defendant's 
claim  that  there  had  been  fraudulent  repre- 
sentations as  to  the  value  of  the  lodging 
house,  furnishings,  and  furniture;  hence  we 
are  not  concerned  with  that  question  here,  as 
there  was  sufficient  evidence  to  support  those 
findings.  The  contract  between  these  parties 
was  poorly  expressed,  and  the  action  taken 
under  it  somewhat  disconnected.  However, 
on  the  record  before  us  we  cannot  perceive 
wherein  justice  has  miscarried  in  this  case. 
The  judgment  appealed  from  is  affirmed. 


(40  CaL  App.  UK) 

CALIFORNIA  HIGHWAY  COMMISSION 
OF  DEPARTMENT  OF  ENGINEERING 
OF  STATE  OF  CALIFORNIA  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF 
STATE  OF  CALIFORNIA  et  aL   (Civ.  2945.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  March  27,  1919.  Re- 
hearing Denied  by  Supreme  Court  May  26, 
1919.) 

Master  and  Servant  <8=»  361— Workmen's 
Compensation  —  Relation  or  Employer 
and  Employe— Evidence. 
Where  deceased  was  fatally  injured  by  the 
overturning  of  an  automobile  secured  by  the 
highway  commission  to  transport  him  and  an- 
other to  the  place  where  they,  if  acceptable  to 
the  foreman,  would  be  employed,  held  deceased 
was  not  in  the  employ  of  the  commission  at 
the  time  of  the  injury,  and  his  dependents  were 
not  entitled  to  compensation. 

Proceedings  by  Nettie  H.  McGilllvray  and 
others,  for  compensation  for  the  death  of 
George  J.  McGillivray,  opposed  by  the  Cal- 
ifornia Highway  Commission  of  Department 
of  Engineering  of  the  State  of  California. 
Compensation  awarded,  and  the  Highway 
Commission  petitions  for  writ  of  review. 
Award  annulled. 

Daniel  W.  Burbank,  of  San  Francisco  (F. 
J.  Creede,  of  San  Francisco,  of  counsel),  for 
petitioner. 

Christopher  M.  Bradley,  of  San  Francisco, 
for  respondents. 

SHAW,  J.  Upon  a  writ  of  review  issued 
herein  we  are  asked  to  annul  an  award  of 


compensation  made  by  the  Industrial  Acci- 
dent Commission  against  the  California 
Highway  Commission  and  in  favor  of  de- 
pendents of  George  J.  McGilllvray,  deceas- 
ed, who  is  alleged  to  have  died  as  the  result 
of  injuries  received  while  in  the  employ  of 
the  Highway  Commission. 

The  facts  are  as  follows:  In  May,  1918, 
petitioner  was  engaged  in  constructing  high- 
ways some  distance  from  the  city  of  Los 
Angeles,  where  the  office  of  its  division  su- 
perintendent, whose  duties  were  the  general 
supervision  of  the  work  in  his  division,  was 
located.  Each  section  or  Job  of  work  was 
in  charge  of  a  superintendent  or  foreman  on 
the  ground.  In  the  month  of  May  the  Public 
Employment  Bureau  of  Los  Angeles,  having 
received  notice  from  the  division  superin- 
tendent's office  that  petitioner  was  in  need 
of  laborers,  sent  George  J.  McGilllvray  to 
the  office  of  said  superintendent,  where  he 
applied  for  work  as  a  teamster,  and  was 
told  by  Mr.  Swartz,  then  in  charge  of  the 
office,  that  he  could  secure  a  Job  by  apply- 
ing to  Mr.  J.  G.  Beckjord,  the  foreman  on 
the  ground  of  what  was  known  us  the  "Ridge 
Route,"  distant  some  60  miles  from  Los  An- 
geles, provided  he  was  satisfactory  to  him. 
He  was  also  informed  as  to  compensation 
paid  and  the  amount  deducted  therefrom  as 
board  for  employes,  who  were  required  to 
furnish  their  own  blankets,  and  told  that 
transportation  to  the  place  would  be  fur- 
nished him,  no  charge  for  which  would  be 
made,  provided  he  held  his  job  for  one  month. 
For  the  purpose  of  conveying  deceased  and 
another  to  the  work,  the  Highway  Com- 
mission secured  an  automobile,  the  owner 
of  which  undertook,  for  hire,  the  transporta- 
tion of  the  men  .to  the  place  where  they,  if 
acceptable  to  the  foreman,  would  be  em- 
ployed. On  the  way  to  the  prospective  work 
the  automobile  overturned,  injuring  McGil- 
llvray, as  a  result  of  which  he  died.  In  the 
employment  of  men  for  the  work  Swartz  had 
no  authority  other  than,  when  men  were 
needed  and  finding  those  whom  he  thought 
would  be  acceptable  to  the  foreman,  to  send 
them  on  to  the  work,  telling  them,  as  he  did 
McGilllvray,  that  they  could  secure  a  job 
provided  they  were  satisfactory  to  the  fore- 
man; that  as  to  men  thus  sent  to  him  the 
foreman  was  vested  with  full  authority,  as 
in  cases  of  independent  application,  to  em- 
ploy them  or  not,  as  he  might  determine. 
Indeed,  as  conclusively  shown  by  the  evi- 
dence, the  only  person  who  had  the  right  to 
employ  labor  upon  the  work  was  the  foreman 
in  charge,  who  frequently  refused  to  accept 
men  sent  to  him  by  the  office,  and  that  noth- 
ing was  paid  for  time  consumed  in  going 
from  Los  Angeles  to  the  place  of  prospec- 
tive employment. 

Upon  these  facts,  as  to  which  there  is  no 
controversy,  a  majority  of  the  commissioners 
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found  that  McGillivray  at  the  time  he  re- 
ceived the  injuries  which  caused  his  death 
was  an  employed  of  petitioner,  and  that  the 
injury  arose  out  of  and  in  the  course  of  his 
employment  as  such  employed  In  our  opin- 
ion, there  is  no  evidence  to  support  this  find 
ing.  As  appears  from  the  facts,  the  relation 
of  the  Los  Angeles  office  of  petitioner  to  the 
foreman  on  the  ground  in  charge  of  the 
work,  having  sole  power  to  engage  laborers, 
was  identical  with  that  of  an  employment 
office  in  finding  work  for  those  seeking  em- 
ployment. As  was  done  in  this  case  by 
Swart?,  they  are  informed  as  to  wages, 
terms,  and  conditions  upon  which,  if  satis- 
factory, employment  may  be  obtained  by 
applying  to  the  person  in  charge  of  work 
at  a  designated  place.  But  until  such  ap- 
plication is  made,  and  the  party  accepted,  the 
relation  of  employer  and  employe  is  not  es- 
tablished. The  information  as  to  wages, 
terms,  and  conditions  under  which  petitioner 
was  employing  men  upon  the  Ridge  Route, 
coupled  with  the  statement  made  by  Swartz 
that  deceased  could  secure  a  job  there  If  he 
proved  satisfactory  to  the  foreman  in  charge 
of  the  work,  no  doubt  induced  him  to  un- 
dertake the  trip  in  the  hope  of  obtaining  em- 
ployment ;  but,  in  the  absence  of  proof  that 
he  applied  to  the  foreman  or  entered  upon 
service,  it  is  insufficient  to  establish  the  re- 
lation of  master  and  servant,  without  which 
compensation  for  injury  or  death  cannot  be 
awarded.  Deceased  knew  that  success  in  ob- 
taining employment  depended  upon  the  fore- 
man who,  as  shown  by  the  uncontradicted 
evidence,  was  vested  with  full  and  arbitrary 
power  in  determining  whom  he  would  or 
would  not  employ.  Hence,  until  he  had  re- 
ported to  the  foreman  and  there  was  some 
word  or  act  on  his  part  manifesting  an  ac- 
ceptance of  his  proffered  service,  he  could 
not  be  said  to  be  an  employe  of  the  Highway 
Commission.  Indeed,  upon  arriving  at  the 
camp  and  finding  conditions  unsatisfactory, 
he  might,  at  his  option,  conclude  that  he 
would  not  apply  for  work.  He  was  traveling 
upon  his  own  time,  for  his  own  benefit,  was 
not  performing,  and  had  never  performed, 
any  service  for  petitioner.  The  fact  that  he, 
instead  of  providing  his  own  means  of  con- 
veyance and  cost  of  transportation,  availed 
himself  of  the  proffered  offer  of  petitioner 
to  advance  the  cost  thereof,  Is  an  Immaterial 
factor  in  the  consideration  of  the  question, 
since  "the  law  operates  upon  a  status,  1.  e., 
that  of  employer  and  employe1,  and  affixes 
certain  rights  and  obligations  to  that  status." 
North  Alaska  S.  Go.  v.  Plllsbury,  174  Cal.  1, 
182  Pac  93,  L.  R.  A.  1917E,  642.  Since 
the  status  did  not  exist,  the  provisions  of 
the  Compensation  Act  are  not  applicable. 
The  award  is  annulled. 


We  concur:    CONREY,  P.  J.;  JAMES,  J. 


(40  Cal.  App.  434) 

GROSJEAN  v.  BOARD  OF  EDUCATION  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.    (Civ.  2684.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  March  26,  1019.  Re- 
hearing Denied  by  Supreme  Court  May  22, 
1919.) 

1.  Schools  and  School  Districts  <g=>56  — 
Rules  of  Board  of  Education— Subpen- 
siON  ob  Failure  to  Obsebve. 

Rules  of  Board  of  Education  of  City  and 
County  of  San  Francisco,  §  12,  providing  that 
any  rules  might  be  amended  or  repealed  by  the 
affirmative  vote  of  three  members  at  any  meet- 
ing, provided  notice  in  writing  of  such  intend- 
ed amendment  or  repeal  had  been  given  at  a 
previous  meeting,  was  merely  a  rule  of  proce- 
dure for  the  guidance  or  protection  of  the  mem- 
bers of  the  board,  which  they  could  suspend  or 
ignore  on  occasion,  and  in  respect  to  their  ac- 
tion in  so  doing  only  the  members  themselves 
had  a  right  to  complain. 

2.  Schools  and  School  Districts  c$=»56— 
Rule  of  Boabd  of  Education— Suspen- 
sion. 

Rules  of  Board  of  Education  of  City  and 
County  of  San  Francisco,  f  12,  providing  that 
any  rules  might  be  amended  or  repealed  by  the 
affirmative  vote  of  three  members  at  any  meet- 
ing, provided  notice  in  writing  had  been  given 
at  a  previous  meeting,  was  effectually  suspend- 
ed by  the  board  through  its  unanimous  action 
in  passing  amendment  to  another  rule  without 
the  formality  of  the  notice  in  writing  of  its  pro- 
posed enactment 

3.  Schools  and  School  Districts  «=>141(1> 
—Rules  of  Board  of  Education— Change 
—Notice  to  Teacher. 

Rules  of  board  of  education  of  city  and 
county  of  San  Francisco,  i  47,  requiring  prin- 
cipals when  officially  notified  of  any  changes 
or  amendments  to  the  rules  to  cause  them  to  be 
inserted  in  the  copy  belonging  to  each  teacher, 
was  complied  with  sufficiently  where  the  princi- 
pal of  a  teacher  directed  her  attention  to  a  new 
rule  regarding  absence  of  teachers  shortly  after 
its  passage,  and  where  the  teacher  then  read  the 
rule. 

4.  Municipal  Corporations  «=>8— Charter 
—Operation  as  General  Laws. 

The  charter  of  the  city  and  county  of  San 
Francisco,  In  creating  the  duties  and  relations 
of  the  superintendent  of  schools  and  the  board 
of  education,  is  to  be  regarded  as  a  state  law 
of  equal  dignity  with  the  general  laws  of  the 
state,  so  long  as  in  school  matters  it  is  not  in 
conflict  with  them. 


5.  Schools  and  School  Distbicts  «3=»141(5) 
—Dismissal  of  Teacher—  Superintendent 
of  Board  of  Education— Right  to  Object. 
A  school-teacher  of  the  city  and  county  of 
San  Francisco,  dismissed  from  her  position, 
cannot  object,  on  application  for  mandamus  for 
reinstatement,  that  the  superintendent  of  schools 
was  disqualified  to  sit  or  act  as  a  member  of  the 
board  of  education  in  hearing  and  determin- 
ing charges  which  he  had,  as  prosecutor,  laid 
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before  the  body ;  the  fact  being  that  he  did  not 
ait  or  act  aa  a  member  of  the  board  in  the 
final  determination  of  the  charges. 

6.  Schools  and  School  Districts  «=»53(2)— 
Board  of  Education  —  Disqualification 
of  Superintendent  of  Schools. 

In  relation  to  the  acta  of  such  inferior  and 
quasi  judicial  tribunals  aa  boards  of  education, 
boards  of  supervisors,  town  councils,  and  other 
governing  bodies  of  public  subdivisions  or  mu- 
nicipal corporations,  the  rules  relating  to  the 
disqualification  of  officers,  as  the  superintendent 
of  schools,  ex  officio  a  member  of  the  board  of 
education,  have  but  a  limited  application. 

7.  Schools  and  School  Districts  ■©=•141(5) 
—  Removal  or  Teacher  —  Objection  to 
Board  of  Education  as  Tribunal— Late 
Character. 

Where  a  school-teacher  of  the  city  and  coun- 
ty of  San  Francisco,  when  meeting  charges  be- 
fore the  board  of  education,  did  not  object  to 
any  passion  or  prejudice  of  the  board,  but  did 
object  on  appeal  from  the  decision  of  the  board 
to  the  superintendent  of  schools,  the  objection 
was  too  late,  even  if  it  had  been  valid  instead 
of  general.  ■ 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  E.  Crothers, 
Judge. 

Application  for  writ  of  mandate  by  Eily 
S.  M.  Grosjean  against  the  Board  of  Educa- 
tion of  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  others.  From 
judgment  for  defendants  on  demurrer  to 
the  application,  plaintiff  appeals.  Judg- 
ment affirmed. 

C.  W.  Eastln,  of  San  Francisco,  for  appel- 
lant. 

George  Lull,  City  Atty.,  Milton  Marks, 
Asst  City  Atty.,  and  Edward  F.  Moran,  all 
of  San  Francisco,  for  respondents. 

RICHARDS,  J.  This  is  an  appeal  from 
a  Judgment  in  the  defendants'  favor  after 
an  order  sustaining  their  demurrer  to  the 
sufficiency  of  the  plaintiff's  application  for 
a  writ  of  mandate. 

The  plaintiff,  prior  to  May  12,  1917,  had 
been  a  teacher  in  the  public  schools  of  San 
Francisco  for  many  years,  holding  diplomas 
and  certificates  which  entitled  her  to  be  a 
teacher  therein  and  to  be  retained  in  such 
position  unless  dismissed  therefrom  for  "in- 
subordination, immoral  or  unprofessional 
conduct,"  after  the  presentation  of  charges 
and  a  hearing  thereon  as  provided  by  law. 
It  appears  affirmatively  from  the  plaintiff's 
petition  that  such  charges  were  presented 
and  a  hearing  had  thereon  before  the  said 
board  of  education,  which  thereupon  made 
an  order  for  the  plaintiff's  dismissal.  It  Is 
the  regularity  and  legality  of  this  action  on 
the  part  of  said  board  which  the.  plaintiff 
attacked  by  her  petition  and  which  she  as- 
sails upon  this  appeal. 


It  sufficiently  appears  upon  the  face  of 
the  plaintiff's  petition  that  the  alleged  dere- 
liction of  duty  which  furnished  the  basis 
of  the  charges  which  were  preferred  against 
her  was  that  of  insubordination,  consisting: 
First  in  violations  of  the  rules  of  the  board 
of  education,  by  repeated  absences  from  her 
place  in  the  particular  school  to  which  she 
had  been  assigned;  and,  second,  in  Insubor- 
dination, by  failing  or  refusing  to  report  at 
the  office  of  the  superintendent  of  schools 
when  required  to  do  so  in  order  to  explain 
such  absences.  The  charges  presented 
against  the  plaintiff  to  the  board  of  educa- 
tion by  the  superintendent  of  schools  on 
April  30,  1917,  specifically  asserted  that  the 
plaintiff  had  been  absent  from  her  duties 
without  permission  for  17  school  days  out 
of  a  possible  20  during  four  weeks  in  the 
months  of  March  and  April,  1917,  the  dates 
of  such  absences  being  March  13th,  14  th, 
15th,  and  16th,  after  which  a  vacation  in- 
tervened from  March  26th  to  April  9th ;  then 
followed  absences  on  April  9th,  10th,  11th, 
12th,  13th,  17th,  18th,  19th,  20th,  24th,  25th, 
26th,  and  27th.  Prior  to  April  10,  1917,  sec- 
tion 86  of  the  rules  of  the  board  of  educa- 
tion read  as  follows: 

"Teachers  desiring  to  be  absent  from  duty  for 
more  than  one  calendar  week  must  give  notice 
thereof  to  the  board,  stating  the  cause  and  dura- 
tion of  such  absence.  Such  notification,  made 
upon  official  blanks,  and  approved  by  the  prin- 
cipal, must  be  sent  to  the  board.  In  cases  of 
sudden  illness,  or  other  emergency,  teachers 
may  absent  themselves  temporarily  without  per- 
mission for  a  term  not  to  exceed  five  days." 

On  Apirl  10th  the  board  of  education 
adopted  the  following  resolution,  purporting 
to  change  this  particular  rule: 

"Whereas  regularity  in  attendance  is  a  prime 
duty  of  the  teacher;  therefore  be  it 

"Resolved,  that  section  86  of  the  rules  be  and 
it  is  hereby  abolished  and  the  following  substi- 
tuted therefor: 

"In  cases  of  serious  sickness  or  death  in  the 
family  and  of  illness  grave  enough  to  keep  a 
teacher  at  home  or  in  a  hospital,  teachers  may 
absent  themselves  without  permission  for  a  term 
not  to  exceed  five  days.  Where  teachers  wish 
to  absent  themselves  for  other  reasons  they  must 
notify  the  board,  stating  the  cause  and  duration 
of  such  absence,  and  obtain  permission  therefor, 
to  be  certified  to  them  by  the  secretary  of  the 
board  of  education." 

[1]  It  is  the  contention  of  the  appellant 
that  the  foregoing  change  in  said  rule  86  of 
the  board  was  not  legally  made,  and  hence 
ineffectual,  for  the  reason  that  its  adoption 
was  in  alleged  violation  of  section  12  of  the 
rules  of  the  board,  which  provides  as  fol- 
lows : 

"Sec.  12.  Any  rules  adopted  by  the  board 
may  be  amended  or  repealed  by  the  affirmative 
vote  of  three  members  at  any  meeting,  provided 
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notice  in  writing  of  such  intended  amendment 
or  repeal  has  been  given  at  a  previous  meet- 
ing." 

We  perceive  no  merit  in  this  contention. 
The  section  above  quoted  is  merely  a  rule 
of  parliamentary  procedure  adopted  for  the 
guidance,  and  it  may  be  protection,  of  the 
members  of  the  board,  and  which  they  had 
power  to  suspend  or  ignore  when  occasion 
required,  and,  in  respect  to  their  action  in 
so  doing,  no  one  but  the  members  of  the 
board  themselves  would  have  a  right  to  com- 
plain. Hutcheson  v.  Storrie  (Tex.  Civ.  App.) 
48  S.  W.  785;  Greeley  v.  Hamman,  17  Colo. 
30,  28  Pac.  460;  Cooley,  Const.  Lim.  (7th 
Ed.)  p.  113;  Heiskell  v.  Mayor,  etc.,  65  Md. 
125,  4  AtL  116,  57  Am.  Rep.  311. 

[2]  Besides  we  think  the  rule  referred  to 
was  effectually  suspended  by  the  board  of 
education  through  its  unanimous  action  in 
passing  the  amendment  to  rule  86  without 
the  formality  of  the  notice  in  writing  of  its 
proposed  enactment  required  by  section  12. 
People  v.  Rochester,  5  Lans.  (N.  Y.)  11 ;  Nel- 
son v.  City  of  Omaha,  84  Neb.  434,  121  N. 
W.  453. 

[3]  It  Is  next  contended  by  the  appellant 
that  she  was  not  legally  notified  of  the 
change  thus  made  in  rule  86  of  the  board, 
and  was  therefore  not  bound  by  it.  This 
contention  is  predicated  upon  section  47  of 
the  said  rules,  which  reads  as  follows: 

"Sec  47.  Principals,  when  officially  notified  of 
any  changes  or  amendments  to  these  rules,  shall 
immediately  cause  them  to  be  neatly  inserted  in 
the  copy  of  the  rules  belonging  to  each  teacher 
in  their  respective  schools." 

While  It  is  conceded  by  the  respondent 
that  the  record  does  not  affirmatively  show 
that  this  requirement  was  complied  with,  It 
is  pointed  out  that  the  plaintiff  nowhere  al- 
leges that  she  was  not  personally  made  ac- 
quainted with  the  fact  and  substance  of  the 
change  in  the  rule  within  a  day  or  two  after 
such  change  was  made.  On  the  contrary, 
the  plaintiff  sets  forth  in  her  petition  the 
full  text  of  the  charges  made  against  her, 
wherein  it  appears  that  her  principal  direct- 
ed her  attention  to  the  new  rule  regarding 
absences  of  teachers  shortly  after  its  pas- 
sage, and  that  she  then  read  it  This  state- 
ment the  plaintiff  nowhere  denies ;  and  since 
the  rule  imposing  upon  principals  the  duty 
of  pasting  copies  of  changes  made  in  the 
teachers'  books  of  rules  has  for  its  only  pur- 
pose the  giving  to  such  teachers  notice  of 
the  text  of  changes  thus  made,  this  purpose 
was  fully  subserved  by  the  plaintiff's  read- 
ing of  the  rule. 

[4]  This  brings  us  to  a  consideration  of 
the  charges  which  were  presented  against 
the  plaintiff,  and  the  procedure  thereon,  to 
which  the  plaintiff  and  appellant  offers  sev- 
eral more  or  less  specific  objections.  The 
charges  were  presented  by  the  superintend- 
ent of  schools  acting  under  the  express  au- 


thority and  duty  conferred  upon  him  by  the 
terms  of  the  city  charter,  which  in  chapters 
I  to  VI  of  article  VII  thereof  provides  a 
system  of  government  of  the  public  schools 
of  San  Francisco  in  amplification  of  the  pro- 
visions of  the  Political  Code.  We  perceive 
no  valid  objection  to  the  assignment  of  this 
specific  duty  to  the  superintendent  of 
schools,  who  is  made  by  the  charter  an  ex 
officio  member  of  the  board  of  education. 
The  charter  in  creating  these  duties  and  re- 
lations is  to  be  regarded  as  a  state  law  of 
equal  dignity  with  the  general  laws  of  the 
state  so  long  as  in  school  matters  it  is  not 
in  conflict  with  them.  Stern  v.  Council,  etc., 
25  Cal.  App.  685,  145  Pac.  167. 

Turning  now  to  the  substance  of  the  charges 
themselves,  we  And  that  the  plaintiff  was 
therein  charged  with  having  been  absent  from 
her  duties  four  days  in  the  middle  of  March, 
1917,  without  excuse;  that  she  was  again 
absent  during  all  of  the  school  days  of  the 
week  commencing  April  9,  1917;  and  was 
again  absent  during  all  of  the  school  days 
of  the  following  week  excepting  Monday,  if 
school  was  held  on  that  day ;  and  was  again 
absent  on  all  of  the  school  days  of  the  suc- 
ceeding week,  again  excepting  Monday,  all 
of  which  absences  were  without  permission 
or  excuse.  It  would  be  a  very  strained  con- 
struction of  rule  86  of  the  board  of  educa- 
tion as  It  read  prior  to  April  10,  1917,  which 
would  permit  teachers  without  the  excuse 
of  illness  or  other  emergency  to  absent 
themselves  from  their  place  and  duty  for 
three  successive  weeks  with  the  exception  of 
two  separate  intervening  days,  without  be- 
ing liable  to  the  charge  of  dereliction  of 
duty;  even,  therefore,  if  rule  86  had  not 
been  validly  amended  on  April  10,  1917,  as 
the  plaintiff  charges,  these  unexplained  ab- 
sences would  have  b»en  a  violation  of  both 
the  letter  and  spirit  of  the  original  rule. 
The  change  in  the  rule  effected  by  its  valid 
am^idment  on  the  latter  date  puts  the  mat- 
ter, however,  beyond  dispute,  since  the 
amendment  requires  that  teachers  wishing 
to  absent  themselves  from  their  places  for 
any  other  reasons  than  serious  sickness  or 
death  in  their  families,  or  illness  of  them- 
selves grave  enough  to  keep  them  at  home 
or  In  the  hospital,  must  notify  the  board  of 
education  of  the  cause  and  duration  of  such 
absences,  and  obtain  permission  therefor. 
Under  this  amended  rule  the  plaintiff  by  her 
absences  after  April  10,  1917,  or  at  least  aft- 
er the  rule  as  changed  had  been  read  by  her 
within  a  brief  time  thereafter,  had  subject- 
ed herself  to  the  charges  which  were  prefer- 
red against  her.  These  charges  further  spec- 
ify that  on  April  18,  1917,  the  board  of  ed- 
ucation by  letter  of  that  date  directed  the 
principal  of  her  school  to  notify  the  plain- 
tiff to  report  to  the  office  of  the  superintend- 
ent of  schools,  but  owing  to  her  absence, 
this  notice  was  not  conveyed  to  her  until 
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April  23d,  which  was  one  of  the  Mondays 
when  she  was  at  school.  She  did  not  so  re- 
port, nor  attempt  to  do  so  until  after  the 
close  of  school  hours  on  that  day,  when  she 
did  attempt  to  report,  but  failed  to  find  the 
superintendent  In  his  office.  On  the  follow- 
ing Monday  she  called  the  superintendent  on 
'the  telephone,  when  he  told  her  that  he  had 
prepared  charges  against  her.  On  that  day 
she  again  absented  herself  without  permis- 
sion for  the  remainder  of  the  week. 

The  foregoing  facts  form  the  basis  of  the 
charges  which  the  superintendent  presented 
to  the  board  on  April  30,  1917.  Upon  their 
presentation  the  board  suspended  the  plain- 
tiff, and  fixed  the  date  of  hearing  thereon 
for  May  12,  1917,  of  which  the  plaintiff 
had  due  notice.  She  appeared  before  the 
board  on  that  day,  and  pleaded  not  guilty 
to  the  charges,  but  apparently  offered  no 
objection  to  the  right  of  the  superintendent 
to  present,  or  of  the  board  to  hear,  such 
charges  upon  any  of  the  grounds  of  bias, 
prejudice,  or  interest  which  she  now  urges 
against  the  legality  of  the  proceeding.  Up- 
on the  hearing  upon  said  charges,  and  after 
the  taking  of  evidence  pro  and  con  thereon 
without  objection  on  the  plaintiffs  part,  the 
board  made  its  findings  sustaining  said 
charges  and  dismissing  her  from  her  posi- 
tion as  a  teacher  in  the  public  schools.  The 
plaintiff  appealed  to  the  superintendent  of 
schools  within  the  time  and  in  the  manner 
provided  by  the  school  laws,  which  appeal 
was  denied  by  tbe  superintendent  on  June  4, 
1917.  To  the  charges  thus  presented,  the 
hearing  thus  held,  the  findings  and  order 
thus  made,  and  the  appeal  thus  taken  and 
determined,  the  plaintiff  presented  certain 
objections  in  her  petition,  and  has  reiterat- 
ed these  upon  this  appeal. 

[5,  S]  The  chief  of  these  objections,  aside 
from  those  already  noted  and  disposed  of, 
relate  to  the  alleged  disqualification  of  tbe 
superintendent  to  present,  and  of  the  mem- 
bers of  the  board  of  education  to  hear  and 
determine,  said  charges  by  reason  of  the 
asserted  bias  and  prejudice  of  these  officials. 
As  to  the  alleged  disqualification  of  the  su- 
perintendent of  schools  to  present  charges, 
there  is  no  merit  in  the  plaintiffs  claim, 
since  the  charter  expressly  imposes  the  duty 
of  presenting  such  charges  upon  that;  partic- 
ular official,  and  any  bias  or  prejudice 
which  he  might  have  could  not  affect  his 
right  and  duty  to  prepare  and  present  the 
charges  in  question.  The  more  serious  part 
of  the  objection  Is  that  relating  to  the  al- 
leged disqualification  of  the  board  of  educa- 
tion to  act  in  the  hearing  and  determina- 
tion thereon.  The  first  part  of  this  objec- 
tion embraces  the  asserted  disqualification 
of  the  superintendent  of  schools  to  sit  or 
act  as  a  member  of  the  board  in  the  hear- 
ing and  determination  of  charges  which  be 
has  himself  in  the  character  of  a  prosecutor 


laid  before  that  body.  Such  an  objection 
might  in  a  proper  case  prove  effectual,  but 
not  in  the  case  at  bar,  since  the  plaintiffs 
petition  affirmatively  shows  that  the  super- 
intendent of  schools,  while  ex  officio  a  mem- 
ber of  the  board,  did  not  in  fact  sit  or  act  as 
a  member  of  the  board,  in  the  final  deter- 
mination thereon.  But  aside  from  this  we 
think  the  authorities  quite  consistently  hold 
that  in  relation  to  the  acts  of  such  inferior 
and  only  quasi  judicial  tribunals  as  boards  of 
education,  boards  of  supervisors,  town  coun- 
cils, and  other  governing  bodies  of  public 
subdivisions  or  municipal  corporations,  the 
rules  relating  to  the  disqualification  of  reg- 
ular judicial  tribunals  or  officers  have  but  a 
limited  application.  In  the  recent  case  of 
Federal  Construction  Co.  v.  Curd,  177  Pac. 
469,  this  subject  was  quite  fully  discussed 
in  a  case  not  distinguishable  in  principle 
from  the  case  at  bar,  and  in  which  the  court 
declared  it  to  be  the  settled  rule  "that  the 
interest  of  one  or  all  of  the  members  of 
boards  of  trustees,  city  councils,  or  other 
municipal  bodies  charged  with  the  making 
or  rectifying  of  assessments  for  street  or 
other  improvements  may  have,  arising  from 
the  fact  of  their  ownership  of  property  di- 
rectly affected  by  the  proposed  Improve- 
ment, does  not  create  such  a  disqualification 
to  sit  or  act  in  the  premises  as  to  render 
their  action  void  as  not  constituting  due 
process  of  law."  Other  cases  bearing  upon 
the  same  subject  and  applying  the  same 
rule  to  officials  sitting  upon  the  hearing  of 
charges  against  municipal  officers  are  the 
following :  Rlgglns  v.  Richards,  97  Tex.  229, 
77  S.  W.  946 ;  State  v.  Com.  Council,  90  Wis. 
612,  64  N.  W.  304;  McQulllin  on  Municipal 
Corp.,  vol.  2,  f  565. 

[7]  Aside,  however,  from  these  considera- 
tions, the  plaintiffs  petition  discloses  that 
the  plaintiff 8  objection  to  the  action  of  the 
board  of  education  or  any  of  its  members,  in 
proceeding  to  try  her  upon  the  charges  pre- 
sented by  the  superintendent  of  schools  upon 
the  ground  of  their  or  any  of  their  disquali- 
fication by  reason  of  bias  or  prejudice,  was 
made  for  the  first  time  after  the  trial,  deci- 
sion, and  order  for  her  dismissal,  and  in  her 
appeal  to  the  superintendent  for  a  reversal 
of  such  decision  and  order,  and  that  her  ob- 
jection then  taken  was  merely  the  general 
one  "that  the  said  findings,  decision,  and  or- 
der were  the  result  of  passion  and  preju- 
dice on  the  part  of  said  board  of  education." 
Such  an  objection  came  entirely  too  late, 
even  had  the  same  been  valid,  since  it  Is  a 
general  rule  of  law  applicable  to  the  alleg- 
ed disqualification  of  judicial  officers  that 
the  objection  upon  that  ground  must  be  pre- 
sented at  the  inception  of  the  hearing,  and 
must  be  supported  by  affidavits.  This  rule 
and  the  reasoning  which  supports  it  also 
applies  to  the  appeal  taken  by  the  plaintiff 
to  the  superintendent  of  .schools,  against 
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whom  she  makes  for  the  first  time  In  her 
petition  a  similar  charge,  but  to  whom  she 
committed  her  cause  upon  appeal  without 
objection  as  to  his  personal  qualification  to 
hear  and  act  upon  the  same.  Our  conclusion 
upon  this  branch  of  the  case  is  that  the 
board  of  education  and  the  members  thereof 
were  not  disqualified  to  hear,  entertain,  and 
determine  the  charges  presented  against  the 
plaintiff,  or  to  enter  the  order  for  her  dis- 
missal from  the  school  department  based 
thereon. 

We  do  not  deem  it  necessary  to  discuss 
the  other  points  presented  by  the  appellant 
upon  this  appeal. 

Judgment  affirmed. 


We  concur : 
GAN,  J. 


WASTE,   P.  J.;  KERRI- 


(104  Kan.  708) 

KENNEDY  et  al.  v.  ATCHISON,  T.  &  S.  F. 
RY.  CO.   (No.  21872.) 

(Supreme  Co»rt  of  Kansas.    May  10,  1919.) 

(Byllobut  by  the  Court.) 

L  Cabbiebs  «=»218(6),  229(1)  —  Injtjbt  to 
Live:  Stock. 
In  an  action  against  a  carrier  for  damages 
on  account  of  injury  to  an  animal  in  transit, 
where  delivery  was  made  at  the  point  of  des- 
tination, the  plaintiff  cannot  recover  for  freight 
charges  paid,  although  the  animal  was  so  in- 
jured as  to  be  entirely  worthless,  and  the 
amount  of  recovery  was  limited  by  the  value 
stated  in  the  bill  of  lading. 

2.  Carriers  <8=>229{1)— Killing  ob  Injttbt 
of  Animals  in  Tbanstt— Recovebt. 
Where  an  animal  has  been  killed  or  render* 
ed  entirely  worthless  by  such  an  injury,  a  re- 
covery may  sometimes  be  had  in  excess  of  its 
value  by  reason  of  money  spent  in  an  unsuc- 
cessful, but  reasonable,  effort  to  restore  it  to 
usefulness,  but  this  can  be  true  only  of  expen- 
ditures made  in  a  just  expectation  of  reducing 
the  carrier's  liability  by  the  amount  expended; 
and  where  the  recovery  is  based  upon  the  val- 
uation placed  on  the  animal  in  the  shipping 
contract,  the  expectation  must  be  that  the  re- 
coverable damages  will  be  reduced  below  that 
amount. 

Johnston,  C  J.,  and  Mason,  J.,  dissenting  in 
part. 

Appeal  from  District  Court,  Wilson 
County. 

Action  by  Max  J.  Kennedy  and  another 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appealed;  judgment  being  re- 
versed, with  directions  (179  Pac.  314).  On 
motion  to  amend  mandate,  motion  allowed, 
judgment  reduced  in  amount,  and  plaintiff 
given  option  to  elect  a  new  trial  upon  a 
single  issue. 


W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant 

J.  T.  Cooper,  of  Fredonia,  and  Farrelly  & 
Evans,  of  Chanute,  for  appellees. 

MASON,  J.  In  this  case  it  was  held  that, 
because  the  value  of  three  horses  shipped  by 
rail  was  stated  in  the  bill  of  lading  to  be  $150 
each,  the  shipper  was  precluded  from  assert- 
ing that  they  were  worth  more  than  that  in 
an  action  for  damages  on  account  of  their 
being  injured  in  transit  In  reversing  the 
judgment  the  direction  was  given  "to  deduct 
therefrom  all  that  was  allowed  in  excess  of 
$450  on  account  of  the  injury  to  the  horses." 
A  difference  of  opinion  has  arisen  between 
the  parties  as  to  whether  or  not  certain  items 
of  the  amount  recovered  are  to  be  regarded 
as  having  been  allowed  "on  account  of  the 
injury  to  the  horses"  within  the  meaning  of 
the  phrase  as  used  in  the  opinion  and  man- 
date. The  defendant  has  filed  a  motion,  up- 
on which  counsel  have  been  heard,  asking 
that  the  language  be  made  more  definite,  so 
that  a  further  appeal  may  be  avoided.  The 
broad  question  argued  and  determined  on 
the  appeal  was  whether  the  plaintiff's  re- 
covery was  limited  by  the  value  stated  in  the 
bill  of  lading;  and,  having  decided  this  in 
the  affirmative,  the  court  overlooked  the 
fact  that  there  was  room  for  a  difference  of 
opinion  as  to  the  exact  effect  the  decision 
should  have  on  the  various  items  entering 
into  the  amount  allowed  by  the  trial  court 
— a  matter  which  was  fairly  involved,  al- 
though it  had  not  been  specifically  discussed. 
The  mandate  ought  not  to  remain  in  such 
form  as  to  give  occasion  for  controversy  as 
to  its  meaning,  and  will  be  made  definite  in 
accordance  with  the  defendant's  request. 

The  district  court  awarded  the  plaintiff 
$4,600  on  account  of  the  diminution  in  the 
value  of  the  horses  resulting  from  their  In- 
juries. This,  of  course,  should  be 'reduced  to 
$450.  An  allowance  of  $26.50  was  made  for 
injury  to  other  property,  and  is  not  affected 
by  the  reversal.  The  items  over  which  the 
present  dispute  has  arisen  are:  For  freight 
paid,  $33.94 ;  for  the  services  of  a  veterinary, 
medicine  and  treatment  of  horses,  $48;  for 
the  expense  of  caring  for  the  horses  for  a 
period  of  about  two  months  following  the 
accident,  $237.50. 

[1]  1.  The  court  is  of  the  opinion  (which 
the  writer  does  not  share)  that  the  plaintiff 
was  not  entitled  to  any  recovery  on  account 
of  what  he  paid  for  the  transportation,  since 
the  service  was  actually  performed,  although 
the  value  of  two  of  the  animals  was  found  to 
have  been  entirely  destroyed,  and  that  of  the 
third  reduced  to  $100. 

[2]  2.  The  defendant  maintains  that  noth- 
ing should  be  allowed  on  account  of  the  serv- 
ices of  a  veterinary  or  other  treatment  of 
the  horses,  because  the  fixing  of  their  value 
at  $150  each  in  the  shipping  contract  made 
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that  amount  the  absolute  limit  of  the  plain- 
tiff's recovery  by  reason  of  any  Injury  to 
tbem.  The  stipulation  did  not  lu  so  many 
words  restrict  the  plaintiff's  right  of  recov- 
ery to  any  specific  sum.  It  merely  stated  a 
value  which  fixed  the  freight  charges,  there- 
by estopping  him  to  assert  that  the  horses 
were  worth  more  than  $150  each.  The  ques- 
tion presented  therefore  Is  this:  Can  he  re- 
cover by  reason  of  the  Injury  fo  them  more 
than  their  full  value?  The  rule  as  common- 
ly formulated  seems  to  preclude  this,  al- 
though the  usual  statement  may  be  affected 
by  the  fact  that  a  reference  to  compensation 
for  loss  of  the  use  of  the  property  Is  Includ- 
ed. 2  Thompson  on  Negligence,  8  2211 5  note 
5  Ann.  Cas.  416,  foot  of  first  column.  If 
expenditures  made  In  an  effort  to  restore  to 
usefulness  an  Injured  animal  are  to  be  charg- 
ed against  the  person  whose  negligence  caus- 
ed the  injury  on  the  ground  that  he  has  been 
benefited  by  them  through  a  reduction  of 
damages,  It  Is  obvious  that  the  total  recovery 
should  not  exceed  the  value  of  the  animal. 
But,  If  the  plaintiff  may  recover  for  money 
spent  In  an  honest,  but  unsuccessful,  effort 
to  Improve  the  condition  of  his  Injured 
animal,  not  because  the  defendant  actually 
derives  any  benefit  therefrom,  but  because 
the  expenditure  was  made  In  good  faith  In 
hopes  of  such  an  effect,  then  an  allowance 
on  that  account  would  seem  permissible, 
even  although  it  resulted  in  a  recovery  In  ex- 
cess of  the  full  value  of  the  animal.'  And 
the  courts  which  have  directly  passed  upon 
the  question  have  taken  that  view,  holding 
that,  where  death  results,  the  owner  may  re- 
cover, in  addition  to  the  full  value  of  the 
animal,  whatever  he  has  expended  in  a  rea- 
sonable effort  to  save  it  1  R.  C.  L.  1195; 
note  5  Ann.  Cas.  416,  second  column;  Ft 
Worth  &  D.  O.  Ry.  Co.  v.  Jordan  (Tex.  Civ. 
App.)  155  8.  W.  676.  But,  while  such  an  ex- 
penditure, to  be  chargeable  against  the  de- 
fendant, need  not  have  actually  inured  to 
his  benefit,  it  must  have  been  Incurred  in  a 
reasonable  effort  to  accomplish  a  result  that 
would  have  that  effect.  Here  no  expenses  for 
the  care  of  any  of  the  Injured  animals  can 
be  charged  against  the  defendant  unless 
they  were  made  In  the  reasonable  expecta- 
tion, not  merely  of  improving  the  condition  of 
the  horse,  but  of  improving  it  so  much  that 
the  impairment  in  its  value  would  be  less 
than  $150,  since  otherwise  the  defendant 
would  have  no  concern  in  the  matter. 
The  allowances  made  by  the  trial  court  were 
obviously  based  on  the  full  value  of 
the  horses,  and  cannot  be  permitted  to 
stand  in  view  of  the  $150  limitation.  It 
seems  improbable  that  the  plaintiff  would 
wish  to  undertake  to  show  that  any  part  of 
the  expense  of  the  care  of  the  horses  was  jus- 
tified by  a  reasonable  belief  that  the  amount 
for  which  the  defendant  was  liable  could 
thereby  be  reduced  below  $150  each,  but,  If 


he  shall  so  desire  the  opportunity  will  be 
offered.  The  Judgment  will  be  reduced  to 
$476.50,  and,  If  the  plaintiff  shall  so  elect, 
a  new  trial  may  be  had  upon  the  single  Is- 
sue whether  he  shall  also  recover  a  further, 
judgment  for  expenditures  Incurred  In  caring 
for  the  horses,  under  the  test  just  laid  down. 

BURCH,  PORTER,  WEST,  MARSHALL, 
and  DAWSON,  JJ.,  concurring. 

MASON,  J.  (dissenting  in  part).  The  gen- 
eral rule  Is  well  settled  that,  where  animals 
are  killed  or  property  is  lost  in  transit,  In 
an  action  against  the  carrier  the  measure  of 
damage  Is  the  market  value  at  the  point  of 
destination,  less  the  freight  if  it  has  not  been 
paid ;  no  recovery  being  allowed  for  freight 
if  it  has  been  paid.  I  understand  that  the 
basis  of  this  rule  is  the  theory  that  the 
amount  of  the  freight  charged  is  deemed  to 
enter  Into  the  valuation  at  destination,  so 
that,  if  the  owner  were  allowed  freight  as 
such,  he  would  recover  it  twice.  Merrlam, 
Claims  between  Shippers  and  Carriers,  JJ 
568,  569.  Here  two  of  the  horses  were  found 
to  have  been  so  Injured  as  to  become  entire- 
ly worthless,  and  the  amount  of  the  recovery 
Is,  not  the  value  of  the  horses  at  destina- 
tion, but  the  agreed  value  at  die  point  of 
shipment.  The  plaintiff  as  to  these  animals 
gained  no  benefit  from  ffie  transportation, 
and,  as  the  freight  did  not  enter  Into  the 
amount  he  recovered,  I  think  he  should  be 
reimbursed  on  account  thereof. 

JOHNSTON,  C.  J.,  concurs  In  the  partial 
dissent 


(104  Kan.  740 > 

SCHAEFER  v.  ARKANSAS  VALLEY  IN- 
TERURBAN  RY.  CO.    (No.  21972.) 

(Supreme  Court  of  Kansas.   May  10,  1919.) 

(SyUobut  by  Editorial  Staff.) 

1.  Railroads      350(17)— Demurrer  to  Evi- 
dence. 

A  demurrer  to  plaintiffs  evidence  cannot  be 
invoked  to  summarily  dispose  of  an  issue  of 
fact  aa  to  whether  on  roadway  near  a  crossing  a 
view  of  the  railway  and  interurban  car  was 
obscured  by  trees,  where  plaintiff's  oral  testi- 
mony does  not  harmonize  with  the  facta  por- 
trayed by  the  defendant's  photographs. 

2.  New  Trial  qJ=>110— Obounds. 

If  the  trial  judge  believes  that  the  verdict 
has  been  secured  through  perjury  of  witnesses, 
or  through  the  insincerity  or  prejudice  of  the 
jury,  he  is  bound  to  grant  the  motion  for  new 
trial,  and  to  set  aside  such  a  verdict  on  his  own 
motion. 

3.  Tbial  «=>143  —  Directed  Verdict  — Evi- 
dence. 

Where  the  evidence  in  an  action  involved 
issuable  and  contested  facts  with  evidence  pro 
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Appeal  from  District  Court,  Sedgwick 
County. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  179  Pac.  823. 

DAWSON,  J.  Appellant's  petition  for  a 
rehearing  urges  that  Its  demurrer  to  plain 
tUTs  evidence  and  its  motion  for  a  directed 
verdict  were  not  sufficiently  discussed  in  our 
original  opinion.  Schaefer  v.  Railway  Co. 
No.  21972,  179  Pac.  323. 

[1,1]  On  one  side  was  the  oral  evidence, 
perhaps  of  dubious  worth,  that  on  the  road- 
way near  the  crossing  a  view  of  the  railway 
and  interurban  car  was  .obscured  by  trees; 
on  the  other  side  were  photographic  exhibits, 
whose  accuracy  was  either  conceded  or 
scarcely  disputed,  and  which  tended  to  show, 
perhaps  positively,  that  the  trees  did  not 
shut  off  the  view.  Appellant  says  the  facts 
portrayed  by  the  photographs  were  admitted, 
and  that  the  ordinary  rule  as  to  admissions 
should  govern.  But  the  plaintiffs  other  evi- 
dence, the  oral  testimony,  stood  in  the  way 
of  a  demurrer.  It  was  not  in  harmony  with 
the  facts  portrayed  by  the  photographs.  A 
demurrer  cannot  be  invoked  to  summarily 
dispose  of  an  issue  of  fact  under  that  state 
of  the  evidence.  Matassarin  v.  Wichita  R. 
A  Light  Co.,  100  Kan.  119,  121,  163  Pac.  796. 
That  situation  does  not  substantially  differ 
from  that  presented  in  any  case  where  the 
-evidence  adduced  is  partly  false  and  partly 
true.  The  question  on  which  side  is  th& 
truth,  or  what  part  of  the  evidence  is  true, 
cannot  be  settled  by  demurrer ;  it  is  still  an 
issue  of  fact,  and,  if  through  prejudice  and 
insincerity  on  the  part  of  the  jury  that  issue 
docs  miscarry,  the  only  practical  remedy  is 
the  one  of  appealing  to  the  sound  discretion 
of  the  trial  court  by  a  motion  for  a  new  trial. 
If  the  judge  believes  that  the  verdict  has 
been  secured  through  perjury  of  witnesses, 
•or  through  the  insincerity  or  prejudice  of 
the  Jury,  he  Is  bound  to  grant  the  motion  for 
a  new  trial,  and  he  has  the  power  to  set  aside 
such  a  verdict  on  his  own  motion. 

[3]  Touching  defendant's  motion  for  a  di- 
rected verdict,  It  scarcely  needs  to  be  observed 
that  since  this  lawsuit  involved  issuable  and 
contested  facts,  with  evidence  pro  and  con 
adduced  thereon,  that  motion  was  properly 
overruled. 

A  criticism  is  made  because  no  controlling 
significance  is  given  in  the  opinion  to  the  cas- 
es of  Bush  v.  Railroad  Co.,  62  Kan.  709,  64 
Pac.  624,  and  Railway  Co.  v.  Bussey,  66 
Kan.  736,  71  Pac.  261.  Appellant  contends 
that  those  cases  should  either  be  followed 
or  overruled.  Those  decisions  have  often 
been  cited  in  crossing  accident  cases,  and  still 
more  often  urged  upon  our  attention  in  other 


cases  where  the  facts  were  not  quite  similar. 
Not  infrequently  the  court  has  had  some 
trouble  in  distinguishing  pending  cases  from 
the  Bush  and  Bussey  Cases.  But  the  court 
has  at  no  time  indicated  a  disposition  either 
to  ignore  or  overrule  them.  The  doctrine 
they  announce  was  recognized  In  our  opinion. 
But  the  law  of  the  Bush  and  Bussey  Cases 
does  not  cover  all  the  law  on  the  subject 
Involved  in  the  present  case.  A  rehearing 
would  serve  no  purpose,  and  it  is  therefore 
denied. 

All  the  Justices  concurring. 


(104  Kan.  712) 
GRISHAM  v.  UNION  TRACTION  CO. 
(No.  21893.) 

(Supreme  Court  of  Kansas.    May  10,  1919. 
Rehearing  Denied  June  11,  1919.) 

(SyUabus  by  the  Court.) 

CaBBIEBS   <g=>327  —   CONTBIBCTOKT  Negli- 


gence of  Intending  Passenger  at  Cboss- 

XNO. 

A  woman  who  is  killed  while  attempting  to 
cross  an  electric  interurban  railroad  track,  in 
front  of  a  rapidly  approaching  car,  which  she 
sees,  or  can  see  if  she  looks,  and  which  she  in- 
tends to  board  as  a  passenger,  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and 
her  husband  cannot  recover  the  damages  sus- 
tained by  him  on  account  of  her  death. 

Appeal  from  District  Court,  Labette 
County. 

Action  by  Pred  Grlsham  against  the  Union 
Traction  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appealed.  Affirmed. 

Ben  Neale,  of  Greenfield,  Mo.,  Chas.  Ste- 
phens, of  Columbus,  E.  L.  Burton,  of  Parsons, 
and  Paul  MacCaskill,  of  Columbus,  for  appel- 
lant 

Chester  Stevens,  of  Independence,  and  John 
J.  Jones,  of  Chanute,  for  appellee. 

MARSHALL,  J.  Nora  Grlsham,  the  plain- 
tiff's wife,  was  killed  by  one  of  the  defend- 
ant's cars.  The  plaintiff  brought  this  action 
to  recover  damages  for  her  death.  The  court 
sustained  a  demurrer  to  the  evidence  of  the 
plaintiff,  and  he  appeals.  The  sufficiency  of 
the  evidence  to  compel  its  submission  to  the 
jury  is  the  question  presented. 

There  was  evidence  which  tended  to  prove 
the  following  facts:  The  defendant  operated 
an  electric  interurban  railroad  In  Montgom- 
ery county.  Mrs.  Grlsham  was  killed  at  a 
regular  stop  known  as  stop  14,  where  a  pub- 
lic road  crossed  the  railroad.  There  the  rail- 
road ran  northwest  and  southeast,  and  the 
public  road  ran  north  and  south  across  the 
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railroad.  To  board  a  car,  passengers  intend- 
ing to  travel  to  the  southeast  would  go  to  the 
south  side  of  the  track,  and  those  intending 
to  travel  to  the  northwest  would  go  to  the 
north  side.  West  of  the  public  road  and 
north  of  the  railroad,  there  was  a  pile  of  dirt, 
which  for  some  distance  near  the  track  pre- 
vented a  person,  when  walking  in  the  public 
road,  from  seeing  a  car  approaching  from  the 
northwest  but  from  50  to  200  feet  north  of 
the  railroad  such  person  could  see  an  ap- 
proaching car  for  a  distance  of  from  600  feet 
to  about  one-half  mile.  Closer  to  the  track, 
on  account  of  the  pile  of  dirt,  the  car  could 
not  be  seen  by  the  person  walking,  until  he 
was  about  5  feet  from  the  track!  When  cars 
stopped,  they  usually  extended  clear  across 
the  public  road.  Mrs.  Grisham  was  familiar 
with  the  crossing.  The  car  that  struck  her 
was  one  that  had  Just  been  repaired.  It  was 
not  carrying  passengers,  but  was  on  a  trial 
trip  in  charge  of  two  employes  who  were  not 
thoroughly  acquainted  with  the  operation  of 
cars  on  the  railroad.  The  car  came  from 
the  northwest,  at  about  30  miles  an  hour,  on 
approximately  the  time  of  a  regular  passen- 
ger car  coming  from,  the  same  direction. 
Mrs.  Grisham  started  from  her  home  about  a 
half  mile  away  to  take  the  regular  passenger 
car;  and,  when  about  200  feet  from  the 
crossing,  she  commenced  to  run  toward  it 
She  could  then  see  the  car.  On  regular  pas- 
senger cars,  the  custom  of  the  defendant  was 
to  sound  two  blasts  of  the  whistle  at  stations 
at  which  the  car  would  stop  to  take  on  wait- 
ing passengers,  and  to  sound  two  long  and 
two  short  blasts  of  the  whistle  when  it  would 
not  stop.  A  young  man  was  waiting  at  stop 
14  to  take  the  passenger  car  to  the  southeast 
When  the  repaired  car  approached  that  stop, 
two  blasts  of  the  whistle  were  sounded,  and 
when  still  closer,  two  more  blasts  were  sound- 
ed. About  100  yards  northwest  of  the  cross- 
ing, the  mptorman  turned  off  the  power  and 
let  the  car  coast,  but  he  did  not  apply  the 
brakes  until  the  car  struck  Mrs.  Grisham. 
The  motorman  saw  her  all  the  time,  and  she 
could  see  the  car  all  the  time  except  when  it 
was  concealed  by  the  pile  of  dirt.  The  motor- 
man  thought  that  she  was  running  to  catch 
his  car.  Mrs.  Grisham  attempted  to  run 
across  the  track  in  front  of  the  car,  but  was 
struck  by  it  and  Instantly  killed.  There  was 
a  dispute  in  the  evidence  between  the  motor- 
man  and  the  young  man  that  was  waiting. 
The  motorman  testified  that,  when  Mrs.  Grish- 
am was  near  the  track,  she  stopped  and  hes- 
itated for  an  instant;  the  young  man  testi- 
fied that  she  never  stopped,  but  kept  on  run- 
ning. 

There  was  sufficient  evidence  to  warrant 
submitting  to  the  jury  the  question  of  the 
defendant's  negligence.  The  real  point  of 
controversy  is  the  contributory  negligence  of 
Mrs.  Grisham. 


The  plaintiff  contends  that  this  is  not  a 
crossing  case;  that  Nora  Grisham  was  not  a 
traveler  on  the  highway  trying  to  beat  the 
car,  but  that  she  was  an  Intending  passenger 
going  to  the  proper  place  to  board  the  defend- 
ant's car;  that  she  saw  the  car  coming, 
heard  the  usual  signal  of  the  car  indicating 
that  It  would  stop,  saw  another  intending 
passenger  at  the  station,  and  was  hurrying  to 
the  station  to  board  the  car ;  and  that  there- 
fore, the  stop,  look,  and  listen  rule  has  no 
application  in  this  case.  These  contentions 
are  the  foundation  of  the  plaintiff's  argument 
but  in  a  number  of  them  he  is  mistaken.  It 
is  a  crossing  case.  Nora  Grisham  was  a 
traveler  on  the  highway,  and  was  trying  to 
beat  the  car  to  the  station;  and,  although 
she  was  an  intending  passenger,  her  inten- 
tion did  not  absolve  her  from  the  conse- 
quences of  her  own  negligence. 

This  is  not  a  street  car  case,  and  the  rules 
applicable  to  the  contributory  negligence  of  a 
person  crossing  in  front  of  a  street  car  do  not 
control.  The  defendant's  line  of  railroad  ex- 
tended from  some  point  in  Oklahoma  through 
Montgomery  county  into  Labette  county. 
Nora  Grisham  was  killed  in  the  country  at  a 
crossing  of  a  public  highway  and  a  railroad. 
The  rules  that  control  in  this  action  are  those 
that  apply  to  injuries  at  country  crossings  of 
highways  and  steam  railroads.  Snow  v.  In- 
dianapolis, etc.,  R.  Co.,  47  Ind.  App.  189, 
195,  93  N.  E.  1089;  Electric  St  Railroad  Co. 
v.  Lohe,  Adm'r,  68  Ohio  St.  101,  67  N.  E.  161, 
67  L.  R.  A.  637;  note  in  4  Ann.  Cas.  451 ;  note 
tn  Ann.  Cas.  1913C,  583 ;  22  R.  O.  L.  745. 

These  rules  have  been  followed  by  this 
court  in  Burzio  v.  Railway  Co.,  102  Kan.  287, 
171  Pac.  351,  L.  R.  A.  1918C,  997;  Schaefer  v. 
Railway  Co.,  104  Kan.  394, 179  Pac.  323,  181 
Pac.  118,  and  in  cases  Involving  crossing  an 
electric  lnterurban  railroad  on  the  streets  of 
a  city.  Williams  v.  Electric  Railroad  Co., 
102  Kan.  268, 170  Pac.  397. 

In  Kirkland  v.  Atchison,  T.  &  S.  F.  R.  Co., 
104  Kan.  388, 179  Pac.  362,  this  language  was 
used: 

"This  court  has  often  said  that  a  person 
about  to  cross  a  railroad  track  must  use  his 
senses,  and  if  be  does  not  and  by  reason  there- 
of injury  results  to  him  from  a  moving  train, 
he  cannot  recover  from  the  company,  even  if 
the  company  was  negligent" 

In  the  last  case  the  person  killed  was  at- 
tempting to  cross  a  steam  railroad  track  on 
a  street  in  Ottawa. 

This  court  has  often  said  that  a  person 
who  is  injured  while  attempting  to  cross  a 
railroad  track  in  front  of  an  approaching 
train  which  he  sees,  or  can  see  if  he  looks,  is 
guilty  of  contributory  negligence,  and  cannot 
recover  for  that  injury.  Jacobs  v.  Ry.  Co., 
97  Kan.  247,  154  Pac.  1023,  L.  R.  A.  1916D, 
783,  Ann.  Cas.  1918D,  384;  Wehe  v.  Railway 
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Co.,  97  Kan.  794, 156  Pac.  742,  L.  E.  A.  1916E, 
455 ;  Pritchard  v.  Railway  Co.,  99  Kan.  600, 
162  Pac.  315;  Bunton  v.  Railway.  Co.,  100 
Kan.  165, 163  Pac.  801. 
In  10  C.  J.  llll,  this  language  Is  found: 

"Reasonable  care  is  required  of  a  passenger 
in  going  on  or  crossing  a  railroad  track  for  the 
purpose  of  reaching  or  leaving  his  train,  and  if 
he  fails  to  exercise  such  care,  whereby  he  is 
injured,  he  is  guilty  of  contributory  negligence." 


Numerous  cases  from  24  states  are  there 
cited  to  support  that  rule.  Those  cases  have 
not  been  examined,  but  in  McDonnell  v.  Os- 
borne, 191  111.  App.  450,  the  appellate  court 
of  Illinois  said: 

"Where  a  person  intending  to  become  a  pas- 
senger upon  an  interurban  train  was  struck  by 
the  train  while  attempting  to  cross  the  tracks 
in  front  of  it,  and  her  own  evidence  disclosed 
that  she  knew  of  the  approach  of  the  train  and 
signaled  it  before  she  reached  an  intervening 
track  which  she  was  obliged  to  cross,  and  con- 
tinued to  look  at  it  up  to  the  time  she  was 
struck,  having  misjudged  its  distance  and  speed, 
it  was  held  that  contributory  negligence  was 
shown  as  a  matter  of  law." 


That  rule  was  followed  In  Derrlng's  Adm'r 
t.  Virginia  Railway  &  Power  Co.,  122  Va.  517, 
95  S.  B.  405. 

Mrs.  Grisham  saw  the  car,  or  she  could 
have  seen  it  If  she  had  looked,  while  she  was 
running  to  catch  it.  The  plaintiff  says  that 
she  saw  the  car  and  heard  the  whistle,  and 
was  hurrying  to  the  station  to  board  the  car. 
Mrs.  Grisham  was  negligent  If  she  had  not 
been  negligent,  she  would  have  not  been  in- 
jured. Her  negligence  precludes  the  plain- 
tiff's recovery. 

The  demurrer  to  the  evidence  was  properly 
sustained,  and  the  judgment  Is  affirmed. 

All  the  Justices  concurring. 


(104  Kan.  785) 

OANADAT  et  aL  v.  HULL  et  aL 


(Snpreme  Court  of  Kansas. 


(No.  22134.) 
May  10,  1919.) 


(Syllabu*  by  the  Court.) 

1.  Highways  ©=»28(2)— Petition  fob  Pub- 
lic Road— "Residing  in  Vicinity." 
In  section  8756  of  the  General  Statutes  of 
1915,  the  statute  which  provides  that  a  pe- 
tition for  a  public  road  shall  be  "signed  by  at 
least  twelve  householders  of  the  county  residing 
in  the  vicinity  where  said  road  is  to  be  laid 
out,"  the  words  "residing  in  the  vicinity"  may 
comprehend  those  residing  15  miles  away  from 
a  proposed  road  in  the  sparsely  settled  western 
counties  of  the  state. 


2.  Holidays  £=»6  —  Action  of  Boahd  of 
County  Commissioners. 

A  board  of  county  commissioners  can,  on 
the  first  Monday  of  September,  Labor  Day,  le- 
gally consider  and  act  on  a -petition  for  a  pub- 
lic road. 

3.  Highways  «S=>62— Latino  out  of  Public 
Road— Attack  on  Pboceedinos— Appeal. 

Parties  cannot  question  the  validity  of  pro- 
ceedings for  laying  out  a  public  road,  after  they 
have  appealed  to  the  district  court  from  an  al- 
lowance for  damages,  and  the  appeal  has  been 
tried  and  determined. 

Appeal  from  District  Court,  Scott  County. 

Action  for  injunction  by  A.  J.  Canaday  and 
another  against  Bert  Hull  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

R.  W.  Hoskinson  and  Robert  S.  Field,  both 
of  Garden  City,  for  appellants. 
H.  A.  Russell,  of  Scott,  for  appellees. 

MARSHALL,  J.  Judgment  was  rendered 
in  favor  of  the  defendants  in  an  action  to  en- 
join them  from  opening  a  public  highway. 
The  plaintiff  appeals. 

The  board  of  county  commissioners  of  Scott 
county,  on  a  petition  signed  by  15  household- 
ers of  that  county  and  by  1  householder  of 
Logan  county,  established  a  road  In  the  for- 
mer county,  15  of  18  miles  from  Scott  City. 
Of  the  15  petitioners  from  Scott  county,  11 
lived  in  Scott  City.  The  petition  was  first 
heard  on  September  4,  1916,  which  was  a1 
legal  holiday.  Section  5077,  Gen.  St  1915. 
There  were  a  number  of  postponements,  but 
final  action  was  taken  on  December  9,  1916, 
when  the  road  was  established  and  ordered 
opened.  The  county  commissioners  found 
that  the  petition  was  a  legal  one.  Damages 
were  awarded  to  the  plaintiffs  and  they  ap- 
pealed from  that  award  to  the  district  court, 
where  the  matters  involved  therein  were  de- 
termined. Subsequently  this  action  was 
brought,  and  on  the  trial  the  court  made  find- 
ings of  fact  and  conclusions  of  law  as  follows: 

"Findings  of  Fact 

"The  court  finds  that  prior  to  the  bringing  of 
this  action  the  plaintiffs,  and  each  of  them, 
had  made  claim  for  damages  by  reason  of  the 
laying  out  and  establishing  of  the  road  involv- 
ed in  this  action,  said  claims  for  damages  being 
regularly  made  to  the  board  of  county  commis- 
sioners of  Scott  county,  Kan.;  that  afterwards 
the  plaintiffs  herein,  being  dissatisfied  with  the 
damages  allowed  by  the  board  of  county  com- 
missioners of  Scott  county,  Kan.,  appealed 
therefrom  to  the  district  court. 

"Conclusions  of  Law. 
The  plaintiffs  having  filed  claim  for  dam- 
ages, and  having  appealed  from  the  award  of 
damages  under  said  claims,  they  are  as  a  mat- 
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ter  of  law  estopped  from  bringing  this  action 
to  enjoin  the  laying  out  and  opening  of  said 
road." 

[1]  1.  The  plaintiffs  question  the  validity 
of  the  petition  on  which  the  board  of  county 
commissioners  acted.  It  is  argued  that  the 
petition  did  not  comply  with  the  law,  because 
it  was  not  signed  by  12  householders  of  the 
county  residing  in  the  vicinity  of  the  road 
to  be  established.  Section  8756,  Gen.  St 
1915.  Eleven  of  the  petitioners  lived  In  Scott 
City.  The  road  was  15  or  18  miles  away. 
Did  the  petitioners  reside  in  the  vicinity  of 
the  road?  The  court  must  take  judicial  no- 
tice of  the  fact  that  a  number  of  the  western 
counties  of  this  state,  including  Scott  coun- 
ty, are  sparsely  populated.  It  follows  that 
in  that  county  the  vicinity  of  the  road  may 
be  a  number  of  miles  therefrom.  Vicinity 
does  not  mean  a  fixed  area ;  it  is  a  relative 
term,  and  what  is  the  vicinity  of  a  particular 
place  under  one  set  of  circumstances  may 
not  be  such  under  other  circumstances. 
While  the  number  of  miles  may  be  many, 
present-day  methods  of  transportation  make 
the  time  used  in  traveling  over  them  com- 
paratively short.  This  court  cannot  say  that 
a  householder  living  15  miles  away  from  a 
proposed  road  in  Scott  county  does  not  live 
in  the  vicinity  thereof.  . 

[2]  2.  The  plaintiffs  contend  that  the  ac- 
tion of  the  board  of  county  commissioners 
was  void,  for  the  reason  that  the  board  first 
acted  on  the  petition  on  a  legal  holiday,  La- 
bor Day.  This  contention  is  based  on  the  as- 
sumption that  courts  and  officers  cannot  le- 
gally act  on  that  day.  The  assumption  is 
unwarranted.  The  designation  by  statute 
of  a  day  as  a  legal  holiday  does  not  invali- 
date official  or  judicial  acts  performed  on 
that  day,  unless  the  statute  expressly  or 
by  clear  Implication  prohibits  the  perform- 
ance of  those  acts.  Note  in  19  L.  R.  A.  820; 
note  in  10  I*  R.  A.  (N.  S.)  791 ;  note  in  Ann. 
Cas.  1916B,  847  ;  21  Cyc.  440,  445;  Selders  v. 
Boyle,  5  Kan.  App.  451,  49  Pac.  320.  The 
statute  making  the  first  Monday  in  September 
a  legal  holiday  neither  expressly  nor  Implied- 
ly prohibits  any  court  or  officer  from  acting 
on  that  day. 

[3]  3.  The  plaintiffs  cannot  question  the 
validity  of  the  proceedings  for  laying  out  the 
road  for  the  reasons  stated  in  Wilson  v.  Cloud 
County,  90  Kan.  107,  132  Pac  1176,  where 
this  court  said: 

"Where  a  landowner  appeals  to  the  district 
court  from  the  allowance  of  a  claim  for  damag- 
es for  the  laying  out  of  a  road  through  his  land, 
he  thereby  affirms  that  his  land  has  been  taken 
and  damaged  by  the  laying  out  of  the  road,  and 
he  cannot  afterward  be  heard  to  say  that  the 
road  was  not  in  fact  laid  out." 

The  judgment  is  affirmed. 
All  the  Justices  concurring. 
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BOARD  OP  COM'RS   OP  SAN  MIGUEL 
COUNTY  v.  FLOATEN.   (No.  9366.) 

(Supreme  Court  of  Colorado.    May  5,-  1919.> 

Taxation  <8=>821(2)— Tax  Sales— Rights  of 
Purchaser  Under  Illegal  Sale  —  "As- 
sessor." 

Rev.  St'l908,  §  5747,  providing  that,  when 
by  mistake  of  the  treasurer,  clerk,  or  asses- 
sor land  has  been  sold  on  which  no  tax  was  due, 
the  county  shall  repay  the  purchaser  principal 
and  interest,  applies  to  an  erroneous  assess- 
ment by  the  state  tax  commission;  the  word 
"assessor"  meaning  the  assessing  power,  and 
not  merely  the  county  assessor. 

Department  2. 

Error  to  District  Court,  San  Miguel  Coun- 
ty; Thomas  J.  Black,  Judge. 

Action  by  A.  H.  Floaten  against  the  Board 
of  County  Commissioners  of  the  County  of 
San  Miguel.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

E.  B.  Adams,  of  Telluride,  for  plaintiff  in 
error. 

Catlin  &  Blake,  of  Montrose,  for  defendant 
in  error. 

DENT  SON,  J.  The  state  tax  commission 
assessed  certain  property  in  San  Miguel  coun- 
ty not  subject  to  taxation.  It  was  sold  for 
taxes  to  Floaten,  defendant  in  error,  plaintiff 
below.  Afterwards  these  taxes  were  abated 
by  the  order  of  the  Colorado  tax  commlss- 
slon,  and  the  plaintiff  then  demanded  the 
purchase  money  of  the  county,  which  was 
refused.  He  then  brought  this  suit  and 
recovered  judgment,  and  the  county  brings 
the  case  here  on  error.   There  is  no  error. 

Rev.  St  1908,  §  5747,  provides: 

•  "When,  by  mistake  •  •  •  of  the  treasur- 
er, clerk  or  assessor,  •  •  •  land  has  been 
sold  on  which  no  tax  was  due  at  the  time,  the 
county  shall  hold  the  purchaser  harmless  by 
paying  him  the  amount  of  the  principal  and 
interest   •   •   • » 

The  county's  argument  is  that  the  word 
"assessor"  means  the  county  assessor.  The 
plaintiff  replies  that  it  means  the  assessing 
power,  whoever  that  may  be.  We  think  the 
plaintiff  is  right  The  tax  commission  was 
the  assessing  power,  the  tax  commission 
made  the  mistake,  and  so  the  matter  comes 
within  the  terms  of  the  statute.  The  statute 
should  be  construed  according  to  Its  spirit 
to  effect  its  purpose.  Aggers  v.  People,  20 
Cola  348,  38  Pac.  886. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

GARRIGUES,  0.  J.,  and  SCOTT,  J.,  concur. 
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(66  Colp.  219) 

INTERSTATE  TRUST  CO.  t.  MONTEZUMA 
VALLEY  IRR.  DIST.  et  aL    (No.  9153.) 

(Supreme  Court  of  Colorado.    May  5,  1919.) 

1.  Waters  and  Water  Coubses  <t=>231— Ib- 
bioaxion  Districts  '—  Assessments  —  Na- 
ture. 

Irrigation  district  taxes  levied  under  the 
Irrigation  District  Act  are  only  local  improve- 
ment of  8 pedal  assessment  taxes,  and  not  gen- 
eral taxes,  though  levied  annually  throughout 
the  life  of  the  district ;  no  direct  benefit  to  the 
public  ensuing,  but  only  to  each  particular  land- 
owner supplied  with  water. 

2.  Constitutional  Law  <s=>49— Determina- 
tion or  Constitutional  Questions  — 
Scope  of  Inquiry. 

In  determining  the  constitutionality  of  the 
Irrigation  District  Act,  with  reference  to  as- 
sessment, the  court  also  necessarily  determined 
the  character  of  tax  imposed. 

3.  Waters  and  Water  Courses  *=»231— Ir- 
rigation Act— Taxation— Power  of  Dis- 
trict. 

The  words,  "such  additional  amounts  as  may 
be  necessary  to  meet  any  deficiency  in  the  pay- 
ment of  said  expenses  theretofore  incurred," 
found  in  the  Irrigation  District  Act,  do  not 
confer  any  power  upon  the  district  to  levy  a 
cumulative  tax  for  this  purpose,  but  refer  only 
to  prior  general  expenses;  the  act  providing 
for  payment  of  unforeseen  expenses  for  which 
no  estimate  had  been  made. 

4.  Mandamus  <g=>3(8) — Irrigation  Districts 
—Compelling  Additional  Tax— Existence 
or  Other  Remedy. 

A  holder  of  warrants  of  an  irrigation  dis- 
trict cannot  compel  the  directors  to  levy  a 
cumulative  tax  on  a  claim  of  repudiation  owing 
to  nonpayment  of  the  warrants  from  the  as- 
sessments levied;  the  law  providing  such  hold- 
er a  remedy  by  tax  sale  of  the  land,  and  a  cu- 
mulative tax  being  inapplicable,  as  it  would 
charge  a  landowner  for  benefits  conferred  on 
his  neighbor's  land. 

En  Banc 

Error  to  District  Court,  Montezuma  Coun- 
ty; WC  N.  Searcy,  Judge. 

Mandamus  by  the  Interstate  Trust  Com- 
pany against  the  Montezuma  Valley  Irriga- 
tion District  and  William  B.  Ebbert  and 
others,  Its  directors.  From  an  order  deny- 
ing the  writ,  plaintiff  brings  error.  Affirmed. 

Melville  &  Melville,  of  Denver,  for  plain- 
tiff In  error. 

W.  P.  Mowry,  of  Cortez,  for  defendants  in 
error. 

✓ 

BAILEY,  J.  In  these  proceedings,  plain- 
tiff below,  The  Interstate  Trust  Company, 
sought  by  writ  of  mandamus  to  compel  the 
board  of  directors  of  the  Montezuma  Valley 
Irrigation  District  to  certify  an  additional 


tax  by  cumulative  levy  to  the  County  Com- 
missioners of  that  county,  for  the  purpose  of 
paying  off  some  $25,000.00  in  warrants  of 
that  district  and  held  by  it,  amounting  with 
interest  to  approximately  $38,000.00.  There 
was  a  demurrer  to  the  writ  on  the  ground 
that  it  did  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained,  and  plaintiff  electing  to  stand  by 
its  case  as  made  a  judgment  of  dismissal  was 
entered.  The  trust  company  brings  the  cause 
here  for  review. 

It  is  admitted  that  sufficient  levies  have 
been  made  to  pay  the  warrants  in  question 
in  full,  and  that  such  levies  are  also  suffi- 
cient to  cover  in  addition  a  margin  of  fifteen 
per  cent  for  deficiencies.  It  appears,  how- 
ever, that  many  taxpayers  are  delinquent, 
and  that  for  this  reason  the  warrants  have 
not  been  discharged.  Therefore  plaintiff 
claims  that  it  is  the  clear  legal  duty  of  the 
defendant  officers  to  levy  and  collect  an  ad- 
ditional tax  to  pay  and  discharge  these 
warrants. 

It  is  urged  that  the  words:  "such  addi- 
tional amount  as  may  be  necessary  to  meet 
any  deficiency  in  the  payment  of  said  ex- 
penses theretofore  incurred,"  found  in  the 
statute  (Laws  1906,  p.  259,  |  18),  confer  the 
power  upon,  and  make  it  the  duty  of,  the 
district  officials  to  levy  a  cumulative  tax  for 
this  purpose.  The  outcome  of  this  suit, 
therefore,  depends  wholly  upon  the  con- 
struction to  be  given  the  irrigation  district 
act 

[1]  It  is  clear  that  the  claim  of  plain- 
tiff can  be  upheld  only  upon  the  theory  that 
the  clause  above  quoted  gives  the  board  of 
directors  of  the  district  general  taxing 
powers,  and  that  the  taxes  levied  under  the 
act  are  in  the  nature  of  general  taxes,  and 
are  not  local  or  special  in  character.  The 
question  is  whether  irrigation  districts  are 
organized  for  the  purpose  of  making  local 
improvements,  with  the  power  to  levy  local 
improvement  taxes  only,  or  whether  they 
are  so  closely  akin  to  municipal  corporations 
in  their  nature  and  objects  as  to  give  them 
general  taxing  powers. 

The  statute  in  question  was  taken  in  sub- 
stance from  the  Wright  Act  ot  California 
(St  1887,  p.  29,  as  amended),  and  under  the 
familiar  rule  we  adopted  the  construction 
theretofore  given  to  It  by  the  courts  of  the 
state  from  which  It  is  borrowed.  McCord  v. 
Mclntyre,  25  Colo.  App.  376,  138  Pac.  59.  In 
San  Diego  v.  Linda  Vista  Irr.  Dist,  108 
Cal.  189,  193,  41  Pac  291,  292  (35  L.  R.  A. 
33),  the  court  in  determining  whether  Irri- 
gation assessments  levied  under  the  Wright 
Act  were  a  tax  within  the  meaning  of  a 
provision  of  the  State  constitution  providing 
that  all  pr^erty  in  the  State,  not  exempt 
from  taxation  by  federal  provisions,  should 
be  taxed  in  proportion  to  its  value,  said: 


4ta>For  other  casee  mm  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


124 


181  PACIFIC 


REPORTER 


(Colo. 


"But  the  assessment,  to  satisfy  which  the 
lands  in  question  were  sold,  is  not  a  tax  within 
the  meaning  of  said  provisions  of  the  constitu- 
tion. The  act  under  which  the  Linda  Vista  Dis- 
trict was  organized  authorizes  the  formation 
of  districts  where  the  lands  of  the  different 
owners  are  'susceptible  of  one  mode  of  irriga- 
tion from  a  common  source,  and  by  the  same 
system  of  works.'  The  district,  when  formed, 
is  a  local  organization  to  secure  a  local  bene- 
fit to  be  derived  from  the  irrigation  of  lands 
from  the  same  source  of  water  supply,  and  by 
the  same  system  of  works.  It  is,  therefore,  a 
charge  upon  lands  benefited  *  •  ••  by  a  sin- 
gle local  work  or  improvement,  and  from  which 
the  state,  or  the  public  at  large,  derives  no  di- 
rect benefit,  but  only  that  reflex  benefit  which 
all  local  improvements  confer." 

In  Irrigation  District  v:  Williams,  76  Cal. 
360,  370,  18  Pac.  379,  380,  in  discussing  the 
nature  of  irrigation  districts,  and  the  rela- 
tion of  irrigation  assessments  to  genera] 
taxation,  it  was  said: 

"And  in  no  sense  can  it  be  said  that  under 
the  act  in  question  the  assessment  to  pay  the 
bonds  is  to  be  levied  or  collected  in  order  that 
one  man  may  take  another's  property  for  his 
own  exclusive  use.  •  •  •  Nor  does  it  follow 
that  the  method  of  assessments  and  their  col- 
lection adopted  must,  be  assimilated  to  and 
follow  exactly  the  mode  provided  in  the  con- 
stitution for  the  assessment  and  collection  of 
taxes  for  general  state  purposes.  The  nature 
of  the  assessment  is  one  for  local  improvements, 
which,  however,  eventuate  in  the  advancement 
of  the  public  good,  and  such  assessments  and  col- 
lections can  be  lawfully  made." 

Cases  in  other  jurisdictions  holding  that 
irrigation  district  taxes  are  in  reality  local 
Improvement  or  special  assessment  taxes  are: 
Board  of  Directors  v.  Peterson,  4  Wash. 
147,  29  Pac.  996;  Lundberg  V.  Green  River 
Irr.  DIst,  40  Utah,  83,  119  Pac.  1039;  Oregon 
Short  Line  R.  R.  Pioneer  Irr.  Dlst,  16 
Idaho,  578,  102  Pac.  904;  Pioneer  Irr.  Dist 
v.  Bradley,  8  Idaho,  310,  68  Pac.  295,  101 
Am.  St.  Rep.  201;  Nampa  DIst.  v.  Brose 
11  Idaho,  474,  83  Pac.  499 ;  Alfalfa  Dist  y. 
Collins,  46  Neb.  411,  64  N.  Wl  1086;  In  re 
Gallatin  Dist.,  48  Mont.  605,  140  Pac.  92; 
and  Little  Walla  Dist  v.  Preston,  46  Or.  5, 
78  Pac.  982. 

In  Fallbrook  Irr.  Dlst  v.  Bradley,  164  U. 
S.  112,  17  Sup.  Ct  56,  41  L.  Ed.  369,  the 
Supreme  Court  upheld  the  constitutionality 
of  the  Wright  Act  upon  the  ground  that 
since  the  power  given  under  the  act  was  to 
assess  special  improvement  taxes  only,  that 
therefore  it  was  constitutional. 

This  court,  In  Anderson  v.  Grand  Valley 
Irr.  Dist.,  35  Colo.  525,  533,  85  Pac.  313,  316, 
In  passing  upon  the  validity  of  the  district 
irrigation  act  of  this  State,  in  effect  approved 
the  construction  given  the  Wright  Act  in  the 
Fallbrook  Case  and  in  the  California  cases, 
in  the  following  language: 

"The  so-called  Wright  Act,  which,  in  all  sub- 
stantial particulars,  is  the  same  as  the  one  now 


under  consideration,  has  repeatedly  been  con-< 
strued  and  upheld  by  the  supreme  court  of  Cal- 
ifornia and  the  supreme  court  of  the  United 
States  in  the  following,  among  other  cases  that 
might  be  cited:  Irrigation  Dist.  v.  Williams, 
76  CaL  360  [18  Pac.  379] ;  Irrigation  District 
v.  De  Lappe,  79  Cal.  351  [21  Pac,  825] ;  Board 
of  Directors  v.  Tregea,  88  CaL  334  [26  Pac 
237];  In  re  Madera  Irr.  Dist,  92  Cal.  296 
[28  Pac.  272,  675,  14  L.  R.  A.  755,  27  Am. 
St.  Rep.  106];  In  re  Central  Irr.  Dist,  117 
Cal.  382  [49  Pac  354];  Merchants'  Bank  v. 
Irr.  Dist,  144  Cal.  329  [77  Pac  937);  Fall- 
brook Irr.  Dist  v.  Bradley,  164  U.  S.  112 
[17  Sup.  Ct  56,  41  L  Ed.  369];  Tregea  v. 
Modesta  Irr.  Dist,  164  U.  S.  179  [17  Sup.  Ct. 
52,  41  L.  Ed.  395] ;  Tulare  Irr.  Dist  v.  Shep- 
ard,  185  U.  S.  1  [22  Sup.  Ct  631,  46  L.  Ed. 
773]." 

[2]  It  is  urged,  however,  that  those  case* 
determined  simply  the  constitutionality  of 
the  statute  and  not  the  character  of  the 
assessments.  While  it  Is  true  that  the  ques- 
tion was  primarily  one  as  to  the  constitu- 
tionality of  the  act  the  courts  in  determin- 
ing that  question  were  obliged  also  to  deter- 
mine the  character  of  the  •  tax  imposed. 
The  Fallbrook  Case,  supra,  specifically  up- 
held the  constitutionality  of  the  act  upon 
the  ground  that  such  tax  is  akin  to  local 
Improvement  assessments  and  not  a  gen- 
eral tax.  Indeed,  it  appears  that  the  courts 
of  all  jurisdictions  which  have  passed  upon 
irrigation  district  laws  have  either  expressly 
or  .  by  necessary  implication  held  the  as- 
sessments levied  thereunder  to  be  local  im- 
provement taxes. 

Plaintiff  contends,  however,  that  irriga- 
tion district  assessments,  being  levied  an- 
nually throughout  the  life  of  the  district  are 
for  that  reason  inconsistent  with  the  theory 
that  the  taxes  are  for  local  improvements. 
From  a  legal  viewpoint  this  circumstance- 
does  not  affect  the  character  of  the  assess- 
ments. The  difference  between  the  assess- 
ments for  the  paving  of  streets  and  one  for 
the  irrigation  of  land  is  physical  and  not 
legal.  In  the  first  instance  the  result  is 
accomplished  and  the  benefit  conferred  when 
the  paving  is  completed;  in  the  second,  in 
order  to  render  the  benefit  a  continuing  one 
the  assessments  in  the  very  nature  of  things 
must  also  be  continuous.  But  this  fact  can- 
not be  held  to  change  that  which  Is  in  fact 
a  local  improvement  assessment  into  a 
general  tax. 

In  Dillon  on  Municipal  Corporations,  sec- 
tion 1447,  it  is  said: 

"Not  only  the  general  power  to  tax,  but  the 
power  to  make  local  improvements  at  the  ex- 
pense of  the  property  benefited  is  like  all  oth- 
er legislative  power  •  •  •  a  continuing  one 
unless  the  contrary  appears,  and  hence,  it  is 
not  exhausted  by  being  once  exercised." 

Irrigation  district  assessments  are  dis- 
tinguished from  taxes  levied  by  a  munici- 
pality for  water  works,  and  taxes  levied  for 
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maintenance  of  schools  because  of  the  pub- 
lic nature  of  the  latter.  In  the  latter  cases 
there  Is  a  direct  public  benefit,  general  In 
character,  for  which  the  public  at  large, 
through  general  taxes  levied  for  that  pur- 
pose, must  pay.  But  in  the  construction  and 
maintenance  of  an  irrigation  system  there 
is  obviously  no  direct  general  benefit.  The 
direct  advantage  Is  to  the  particular' land- 
owner whose  land  is  supplied  with  water, 
and  he  pays  in  proportion  to  the  benefits  re- 
ceived, the  land  itself  being  held  for  such 
payment. 

[3]  The  meaning  of  the  phrase:  "such 
additional  amounts  as  may  be  necessary  to 
meet  deficiency  in  the  payment  of  said  ex- 
penses, theretofore  Incurred,"  refers  to  prior 
general  expenses.  The  act  provides,  the 
law  at  that  time  permitting  such  liabilities 
to  be  incurred,  for  the  payment  of  unfore- 
seen or  emergency  expenses,  for  which  no 
estimate  had  been  made,  levy  certified  or 
warrants  issued.  No  other  or  different  con- 
struction as  to  the  purpose  and  meaning  of 
this  clause,  If  the  constitutionality  of  the 
statute  is  to  be  upheld,  is  possible. 

[4]  The  views  herein  expressed  in  no  man- 
ner give  support  to  the  claim  of  repudiation. 
The  liabilities  of  the  district  are  a  charge 
upon  the  land  ratably,  with  the  acre  as  the 
unit,  on  which  basis  assessments  are  deter- 
mined according  to  benefits.  Back  of  each 
dollar  of  debt  stands  ratably  the  irrigable 
land  of  the  district,  the  extent  of  which  has 
been  carefully  and  exactly  ascertained.  The 
law  provides  the  method  whereby  warrant 
holders  may  take  the  land  itself  at  tax  sale 
in  lieu  of  warrants  if  they  so  desire.  This 
is  the  letter  of  their  contract  and  this  is  the 
remedy  they  must  have  understood  was  pro- 
vided for  them,  In  the  event  of  failure  of 
payment  of  the  warrants,  when  they  as- 
sumed the  relationship  of  creditor  to  the  dis- 
trict. This  manifestly  is  not  repudiation 
since  the  debtor  stands  ready  to  fulfill  to  the 
utmost  the  provisions  of  the  contract  ac- 
cording to  its  precise  terms. 

Upon  principle  and  authority,  therefore, 
we  conclude  that  the  taxing  power  given 
Irrigation  districts  is  the  power  to  levy  local 
or  special  improvement  assessments  only. 
Under  this  construction  the  phrase  "defi- 
ciency in  the  payment  of  said  expenses  there- 
tofore incurred,"  does  not  empower,  and  does 
not  purport  to  empower,  the  district  to  add 
to  the  yearly  expenses,  by  cumulative  levies, 
an  amount  sufficient  to  cover  unpaid  war- 
rants for  the  expenses  of  preceding  years. 
To  strain  the  intent  of  the  statute  to  this 
construction  would  be  in  efTect  to  compel  a 
portion  only  of  the  landowners,  perhaps 
but  one  of  them,  to  bear  the  whole  burden 
of  the  district.  This  Is  not  only  inconsist- 
ent with  and  contrary  to  the  theory  of 
special  assessments,  which  Is  that  assess- 
ments shall  be  in  proportion  to  the  benefits 


conferred,  but  amounts  to  confiscation  in 
the  guise  of  taxes  for  local  Improvements. 

Neither  the  clause  relied  upon  by  plain- 
tin*,  nor  the  act  taken  as  a  whole,  viewed 
from  any  angle,  contemplates  that  the  prop- 
erty of  one  landowner  shall  become  liable  for 
the  assessments  upon  other  lands  where  the 
owners  fail  or  refuse  to  pay.  The  assess- 
ment is  not  based  upon  the  value  of  the  land 
in  the  district  as  a  whole,  but  is  apportioned 
ratably  upon  irrigable  land  only,  according 
to  benefits,  in  conformity  with  the  law  of 
special  assessments,  under  which  the  dis- 
trict, through  a  majority,  may  include  land 
against  the  will  of  its  owner.  To  hold  that 
one  owner  is  liable  for  the  assessments  due 
for  benefits  conferred  upon  the  land  of  his 
neighbor  would  be  violative  of  both  state 
and  federal  constitutions,  and  for  this  rea- 
son alone  the  argument  against  the  con- 
tention of  plaintiff  should  be  conclusive. 
A  construction  of  this  act  which  charges  the 
property  of  a  faithful  few  with  the  pay- 
ment of  the  entire  cost  of  the  project  Is  man- 
ifestly contrary  to  the  purpose  and  spirit  of 
the  act  and  cannot  be  legally  upheld  on  any 
theory.  Such  a  rule  would  be  fundamentally 
wrong,  and  subversive  of  every  legal  princi- 
ple governing  assessments  for  local  Im- 
provements. 

It  Is  admitted  that  all  assessments  required 
by  law  to  be  made  have  been  levied.  If  the 
assessments  have  not  been  collected  the 
fault  does  not  He  with  the  system  of  levying 
the  tax,  but  in  the  collection  thereof.  Under 
these  circumstances  plaintiff  has  the  same 
remedy  now  which  it  originally  had,  and 
which  it  is  conclusively  presumed  to  have 
known  was  its  only  remedy  when  it  became 
the  owner  of  the  warrants  herein  involved. 
To  overthrow  the  system  of  levying  assess- 
ments according  to  benefits,  and  substitute 
cumulative  levies  upon  the  authority  of  a 
clause  in  an  act  which  has  been  held  by  the 
courts  of  many  jurisdictions  and  by  the 
Supreme  Court  of  the  United  States  to  be- 
stow no  such  power,  would  be  not  only  con- 
trary to  natural  justice,  but  in  direct  con- 
flict with  the  clear  purpose  and  intent  of 
the  act  itself. 

In  reaching  this  conclusion  we  are  not 
unmindful  of  the  decision  of  the  U.  S.  Cir- 
cuit Court  of  Appeals,*  of  the  Eighth  Circuit, 
reported  in  Norris  v.  Montezuma  Valley  Irr. 
Dist.,  248  Fed.  at  page  369.  160  C.  C.  A.  379. 
That  opinion,  while  persuasive,  Is  not  con- 
trolling, and  was  by  a  divided  court,  with  a 
strong  logical  and  convincing  dissenting  opin- 
ion. In  any  event,  it  is  the  province  of  the 
courts  of  this  State  to  Interpret  its  own 
statutes  and  we  are  convinced,  for  the  rea- 
sons herein  before  stated,  that  the  act  un- 
der consideration  confers  no  such  power  as 
Is  indicated  in  the  prevailing  opinion  to 
which  reference  Is  above  made* 

It  is  manifest  that  to  command  the  de- 
fendants to  make  the  proposed  levy  would 
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be  to  enjoin  upon  them  the  doing  of  a  thing 
which  they  axe  not  only  not  required  by  law 
to  do,  but  which  they  in  fact  have  no  legal 
right  to  do.  The  judgment  of  the  trial  court 
is  sound  and  should  be  affirmed. 

Judgment  affirmed. 

AH  concur. 


(66  Colo.  525) 

INTERSTATE  TRUST  CO.  t.  SMITH, 
County  Treasurer.    (No.  9154.) 

(Supreme  Court  of  Colorado.    May  5,  1919.) 

Taxation  <8=»527%  —  Collection  —  Injunc- 
tion—Special Taxes. 
A  county  treasurer  may  accept  general  state, 
county,  and  school  taxes  levied  against  lands 
in  an  irrigation  district,  without  at  the  same 
time  requiring  the  payment  of  the  irrigation 
district  assessments;  such  assessments  being 
special  taxes  levied  for  local  improvements  only. 

En  Banc 

Error  to  District  Court,  Montezuma  Coun- 
ty;  W.  N.  Searcy,  Judge. 

Suit  by  the  Interstate  Trust  Company  to 
restrain  Charles  R.  Smith,  as  Treasurer  of 
Montezuma  County,  Colo.,  and  ex  officio  Treas- 
urer of  the  Montezuma  Valley  Irrigation 
District,  from  accepting  certain  taxes.  From 
a  judgment  of  dismissal,  plaintiff  brings 
error.  Affirmed. 

Melville  &  Melville,  of  Denver,  for  plaintiff 
in  error. 

W.  F.  Mowry,  of  Cortez,  for  defendant  in 
error. 

BAILEY,  J.  Plaintiff  in  error,  plaintiff  be- 
low, The  Interstate  Trust  Company,  brought 
this  action  to  restrain  defendant,  as  coun- 
ty treasurer  of  Montezuma  County,  from 
accepting  and  giving  receipts  for  the  general 
county,  state  and  school  taxes  levied  against 
lands  in  The  Montezuma  Valley  Irrigation 
District,  without  at  the  same  time  requiring 
the  payment  of  The  Montezuma  Valley  Irri- 
gation District  taxes.  The  defendant  inter- 
posed a  demurrer  to  the  complaint,  which 
was  sustained.  Plaintiff  elected  to  stand  up- 
on its  complaint  and  a  judgment  of  dis- 
missal followed.  Plaintiff  brings  the  cause 
here  for  review. 

The  case  of  Interstate  Trust  Co.  v.  Monte- 
zuma Valley  Irr.  Dist.  et  al.,  decided  by  this 
court  at  this  term  181  Pac.  123,  determines 
tbat  irrigation  district  assessments  are  spe- 
cial taxes  levied  for  local  improvements 
only.  A  refusal  therefore  of  the  county  treas- 
urer to  accept  general  state,  county  and 
school  taxes  unless  and  until  the  taxpayer 
had  also  paid  his  irrigation  district  assess- 
ments in  our  opinion  finds  no  support  either 


in  reason  or  law,  statutory  or  otherwise. 
The  judgment  of  the  trial  court  is  right  and 
should  be  affirmed. 
Judgment  affirmed. 


(66  Colo.  306) 

NEW  ALBANY  HOTEL  CO.  v.  DING  MAN. 
(No.  9219.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

L  Innkeepers  «=»11(1)  —  "Fob  Safe-Keep- 
ing." 

Where  guest  upon  leaving  hotel  arranged  to 
have  her  baggage  transferred  to  her  residence, 
the  baggage  was  not  left  "for  safe-keeping"  with- 
in Rev.  St.  1908,  |  8012  (Mills'  Ann.  St.  1912,  | 
3447),  making  innkeeper  liable  merely  as  a 
gratuitous  bailee  for  baggage  left  with  him  for 
safe-keeping  after  guest  has  left  inn,  but  was 
left  to  be  removed  at  the  earliest  possible  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Safe-keeping.] 

2.  INNKEEPEBS  <8=»11(1)  —  INNKEEPEBS'  LIA- 
BILITY—REMOVAL  or  Goons. 

The  innkeeper's  liability  does  not  cease  at 
the  very  instant  a  guest  leaves  the  inn,  but  guest 
has  a  reasonable  length  of  time,  dependent  on 
the  circumstances  of  the  case,  in  which  to  re- 
move the  goods,  during  which  period  the  ex- 
traordinary liability  of  the  innkeeper  continues. 

3.  Innkeepers  <§=>11{1)  —  Innkeepers*  Lia- 
bility—"Unfobeseen  Cause." 

Ordinarily  a  loss  of  baggage  as  the  result 
of  a  theft  or  burglary  is  not  a  loss  "by  any 
unforeseen  causes"  within  Rev.  St.  1908,  f  3013 
(Mills'  Ann.  St.  1912,  |  3448),  providing  that 
innkeeper  shall  not  be  liable  for  loss  to  guest's 
property  "by  any  unforeseen  causes,"  since  inn- 
keeper is  bound  to  foresee  or  foreknow  that 
thefts  and  burglaries  are  liable  to  happen. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unfore- 
seen Cause.] 

4.  Appeal  and  Ebbob  $=»931(4) — Review — 
Presumptions. 

In  guest's  action  against  innkeeper  for  loss 
of  baggage  stolen  from  baggage  room,  where 
judgment  was  rendered  for  guest,  it  will  be  pre- 
sumed on  appeal,  where  there  was  no  specific 
finding  as  to  whether  the  loss  was  due  to  an 
unforeseen  cause,  that  the  loss  was  not  occasion- 
ed by  an  unforeseen  cause,  and  that  court  found 
all  those  facts  which  are  essential  to  judgment 
rendered. 

5.  Appeal  and  Ebbob  <8=>1012(2)— Review- 
Judgment. 

A  judgment  which  is  not  manifestly  against 
the  weight  of  the  evidence,  but  is  well  support- 
ed by  the  evidence,  cannot  be  disturbed. 

6.  Evidence  <J=>588— Contbadiction  bt  Cra- 

CUMSTANCES. 
The  court  is  not  bound  to  take  as  true  testi- 
mony contradicted  in  some  degree  by  some  cir- 
cumstances disclosed  by  other  evidence. 
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En  Banc.  . 

Error  to  County  Court,  City  and  County 
of  Denver ;  E.  J.  Ingram,  Judge. 

Action  by  Mrs.  B.  D.  Ding  man  against  the 
New  Albany  Hotel  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  W.  Kelley  and  John  Home  Chiles,  both 
of  Denver,  for  plaintiff  in  error. 

Harry  G.  Saunders,  of  Denver,  for  defend- 
ant In  error. 

ALLEN,  J.  This  is  an  action  brought  by 
the  plaintiff,  who  had  been  a  guest  at  the 
defendant's  hotel,  against  the  defendant  ho- 
tel company,  as  an  innkeeper,  to  recover 
damages  occasioned  by  the  loss  of  a  part  of 
the  plaintiff's  baggage  from  the  hotel.  The 
case  was  originally  instituted  in  a  justice 
court,  and  there  are  therefore  no  pleadings. 
On  appeal  to  the  county  court,  and  upon 
trial'  before  the  Judge  thereof,  without  a 
jury,  the  court  found  the  issues  generally  for 
the  plaintiff,  and  further  found  specially 
that  the  plaintiff  "was  a  guest  of  the  defend- 
ant company,  and  that  her  baggage  was  stol- 
en from  the  baggageroom  of  the  hotel  dur- 
ing the  time  she  was  a  guest  of  the  hotel." 
Judgment  was  entered  for  plaintiff  in  the 
sum  of  $300.  To  review  the  findings  and 
judgment  of  the  trial  court,  the  defendant 
brings  the  cause  here  upon  writ  of  error. 

It  is  conceded  that  two  pieces  of  baggage, 
the  same  being  a  suit  case  and  a  traveling 
bag,  belonging  to  the  plaintiff,  were  stolen 
from  the  baggageroom  of  the  defendant's 
hotel. 

The  plaintiff  in  error,  defendant  below, 
contends  that,  at  the  time  the  baggage  was 
stolen,  the  plaintiff  had  ceased  to  be  a  guest 
of  the  hotel.  In  other  words,  the  contention 
is  that  the  defendant  was  not  liable  as  an 
Innkeeper  for  the  loss  of  the  baggage,  but,  if 
liable  at  all,  then  only  as  a  gratuitous  bailee, 
as  provided  by  section  3012,  B.  S.  1908  (sec- 
tion 3447,  M.  A.  S.  1912),  which  reads  as  fol- 
lows: 

"In  case  any  person  who  has  been  the  guest 
or  patron  of  any  hotel  or  public  inn  shall  cease 
to  be  such  guest  or  patron,  and  shall  leave  with 
the  landlord  or  keeper  of  such  hotel  or  public 
inn  any  baggage  or  other  personal  property,  for 
safe-keeping,  and  the  landlord  or  keeper  shall 
accept  and  receive  the  same  for  safe-keeping, 
and  shall  make  no  charge  for  services  or  stor- 
age in  keeping  such  property,  then  such  land- 
lord or  keeper  of  a  hotel  or  public  inn  shall  be 
liable  only  as  a  gratuitous  bailee  and  as  such 
shall  be  liable  for  no  sum  greater  than  fifty 
dollars  ($50.00)." 

The  contention,  above  mentioned,  cannot 
be  sustained.  The  evidence  clearly  shows 
that,  at  the  time  the  baggage  was  stolen,  the 
plaintiff  was  a  guest  of  the  hotel  in  the 
sense  that  the  relationship  of  innkeeper  and 
guest  still  existed  between  the  parties,  so 


far  as  the  defendant's  liability  as  an  inn- 
keeper for  the  loss  or  theft  of  the  baggage 
of  a  guest  is  concerned.  The  plaintiff  be- 
came a  guest  at  the  defendant's  hotel  on 
November  15,  1916,  and  remained  such  guest 
until  some  time  in  the  forenoon  of  Novem- 
ber 20th.  On  the  morning  of  the  day  last 
mentioned,  the  plaintiff  checked  out,  re- 
ceived a  statement  from  the  defendant's 
bookkeeper,  and  paid  her  hotel  bill.  At  the 
same  time,  the  plaintiff  asked  the  bookkeep- 
er if  she  could  arrange  to  have  her  "bag- 
gage transferred"  to  her  residence.  The 
defendant's  employe  at  once  answered  in 
the  affirmative,  and  called  a  porter  from 
some  place  in  the  lobby  of  the  hotel  and 
informed  him  of  the  plaintiff's  request  or 
desire  to  have  her  baggage  removed.  The 
evidence  shows  that  the  porter  then  went  to 
the  room  which  had  been  occupied  by  the 
plaintiff,  "to  get  her  baggage,"  and,  as  he 
further  testified,  'took  the  baggage  to  the 
baggageroom,  and  went  and  notified  an'  ex- 
pressman." The  testimony  fairly  shows  that 
the  plaintiff's  suit  case  and  traveling  bag 
were  stolen  from  the  baggageroom  of  the 
hotel  within  a  very  few  minutes  after  they 
were  taken  there. 

[1,2]  Under  the  circumstances  above  de- 
scribed, the  statute  relied  on  by  the  defend- 
ant can  have  no  application.  The  facts 
hereinbefore  noted  do  not  show  that  the 
plaintiff  left  her  baggage  with  the  defend- 
ant landlord  "for  safe-keeping,"  within  the 
meaning  of  the .  statute  in  question.  The 
plaintiff  merely  left  her  goods  at  the  hotel, 
to  be  removed  at  the  earliest  possible  time, 
and  for  this  purpose  the  baggage  was  taken, 
with  the  defendant's  knowledge  and  consent, 
to  the  baggageroom  of  the  hotel,  and  it  was 
there  placed  and  left  under  circumstances 
indicating  that  it  would  be  removed  forth- 
with. It  was  not  contemplated  by  any  one 
that  the  baggage  would  remain  at  the  hotel 
any  longer  than  it  would  take  to  find  and 
notify  an  expressman,  and  for  him  to  arrive 
and  remove  the  same.  In  the  meantime  the 
defendant  hotel  company  remained  liable  as 
an  innkeeper,  not  as  a  gratuitous  bailee,  and 
it  was  while  this  liability  attached  that  the 
baggage  in  question  was  stolen.  The  law  in 
this  respect  is  as  stated  in  14  B.  G.  L.  632, 
|  31,  as  follows: 

"The  innkeeper's  liability  does  not,  however, 
cease  at  the  very  instant  a  guest  leaves  the  kin, 
but  the  latter  has  a  reasonable  length  of  time, 
dependent  on  the  circumstances  of  the  case,  in 
which  to  remove  his  goods,  during  which  period 
the  extraordinary  liability  of  the  innkeeper  con- 
tinues." 

The  same  rule  has  been  laid  down  by  this 
court  in  Murray  v.  Marshall,  9  Colo.  482,  13 
Pac.  689,  59  Am.  Bep.  152,  and  approved  In 
Clark  v.  Ball,  34  Colo.  223,  82  Pac  529,  2 
L.  B.  A.  (N.  S.)  100,  114  Am.  St  Bep.  154. 
The  Murray  Case  is  cited  in  22  Cyc.  1088,  in 


Digitized  by 


128 


181  PACIFIC  REPORTER 


(Colo. 


support  of  the  text,  which  reads  as  fol- 
lows: 

"After  a  guest  pays  his  bill  and  departs,  tear- 
ing goods  to  be  at  once  removed,  the  innkeeper's 
liability  for  the  goods  continues  for  a  reasonable 
time  pending  removal." 

The  record  shows  that  the  two  pieces  of 
the  plaintiffs  baggage  were  stolen  from  the 
defendant's  baggageroom  before  an  express- 
man could  or  did  arrive  to  remove  the  same. 
The  baggage  was  stolen  while  the  defend- 
ant's liability  with  respect  to  the  same  was 
yet  that  of  an  innkeeper.  The  trial  court 
committed  no  error  In  finding  that  the  bag- 
gage was  stolen  "during  the  time"  the  plain- 
tiff "was  a  guest  of  the  hotel."  The  statute, 
above  cited,  having  no  application  in  the  in- 
stant case,  the  trial  court  properly  refused 
to  limit  defendant's  liability  to  $50  as  pro- 
vided by  the  statute  in  cases  where  the 
baggage  is  left  with  the  landlord  "for  safe- 
keeping." 

The  defendant  further  contends,  in  effect, 
that  the  loss  of  the  plaintiff's  baggage  was 
due  to  an  "unforeseen  cause,"  and  that  it, 
the  defendant  hotel  company,  is,  on  this  ac- 
count, relieved  of  all  liability  by  section 
3013,  R.  S.  1908  (section  3448,  M.  A.  S.  1912), 
which  reads  as  follows : 

"The  landlord  or  keeper  of  any  hotel  or  public 
inn  shall  not  be  liable  for  loss 'of  or  damage  to 
the  property  of  any  guest  or  patron  of  such 
hotel  or  public  inn  by  fire  or  by  any  unforeseen 
causes  or  by  inevitable  accident,  unless  such 
loss  or  damage  shall  occur  on  account  of  his 
negligence  or  the  negligence  of  his  servants  or 
employes." 

This  statute  precludes  the  application  or 
adoption,  in  this  state,  of  the  strict  rule,  re- 
lating to  an  Innkeeper's  liability,  sometimes 
referred  to  as  the  "doctrine  of  absolute  lia- 
bility." See  14  R.  C.  L.  514,  {  18.  This  rule 
is  referred  to  In  22  Cyc  1081,  as  one  by 
which  "he  (the  innkeeper)  is  liable,  like  the 
carrier,  for  all  goods'  of  the  guest  lost  in  the 
inn,  unless  the  loss  happens  by  the  act  of 
God,  or  a  public  enemy,  or  by  the  fault  of 
the  owner."  Under  our  statute,  the  keeper 
of  any  hotel  or  public  Inn  is  not  liable  if  it 
is  shown  that  the  loss  of  the  goods  or  bag- 
gage was  due  to  "unforeseen  causes,"  and 
happened  without  fault  or  negligence  on  his 
part 

[3]  "Unforeseen  causes"  are  causes  which 
are  not  foreknown.  39  Cyc.  685.  They  may 
be  said  to  be  causes  which  could  not  have 
been  foreseen  as  likely  to  arise  or  occur. 
See  Vlterbo  v.  Friedlander,  120  U.  S.  707, 
7  Sup.  CL  962,  30  L.  Ed.  776. 

It  is  a  matter  of  common  knowledge  that 
losses  of  baggage  by  theft  are  likely  to  oc- 
cur. It  is  clear  that  such  losses  cannot  be 
said  to  be  due  to  an  unforeseen  cause.  Even 
an  ordinary  burglary  is  not  an  "unforeseen 
cause,"  within  the  meaning  of  the  statute, 


since  it  is  not  unlikely  to  happen,  and  it  is 
the  recognized  duty  of  an  innkeeper  to 
guard  against  the  same  as  well  as  against 
larceny.  The  following  language  is  found 
in  the  opinion  in  McDaniels  v.  Robinson,  26 
Vt  316,  62  Am.  Dec.  574: 

"It  must  be  obvious  to  all  that  an  ordinary 
burglary,  such  as  might  have  been  expected  to 
happen  upon  proper  temptation,  should  have 
been  provided  against  by  the  host,  and  the 
omission  to  do  so  is  itself  negligence.  •  •  • 
And  following  the  general  rule  of  diligence,  on 
the  part  of  innkeepers,  of  'uncommon  care,'  as 
laid  down  by  Lord  Holt,  or,  as  some  of  the 
books,  have  it,  'the  extremest  care,'  it  would 
certainly  be  incumbent  upon  them  so  to  fasten 
the  inn  itself,  where  their  guests  lodge;  that  it 
would  not  be  liable  to  be  broken  by  common 
force  or  art" 

An  innkeeper  is  bound  to  foresee  or  fore- 
know that  thefts  and  burglaries,  if  not 
guarded  against  are  liable  to  happen  within 
his  inn.  Ordinarily,  therefore,  a  loss  of 
baggage  as  the  result  of  a  theft  or  burglary 
is  not  a  loss  "by  any  unforeseen  causes,** 
within  the  meaning  of  the  statute. 

[4,  J]  The  trial  court  made  no  specific 
finding  as  to  whether  or  not  the  loss  of  the 
plaintiff's  baggage  was  due  to  an  unforeseen 
cause,  and  it  must  therefore  be  assumed  that 
the  court  found  all  those  facts  which  are 
essential  to  the  judgment  rendered,  includ- 
ing the  fact  that  the  loss  of  the  property 
was  not  occasioned  by  any  unforeseen  cause. 
In  this  connection,  the  judgment  is  not  man- 
ifestly against  the  weight  of  the  evidence, 
but  is  well  supported  by  the  evidence,  and 
therefore  cannot  be  disturbed. 

The  defendant  requested  the  court  to  find 
that— 

"The  outer  rear  door  of  the  hotel  was  forced 
open,  and  the  property  of  the  plaintiff  taken  and 
carried  away  by  thieves,  without  any  negligence 
on  the  part  of  the  employed  of  the  hotel,  or  on 
the  part  of  the  defendant" 

[6]  The  request  was  refused ;  and,  the  court 
having  found  that  "the  baggage  was  stolen 
from  the  baggageroom,"  it  may  be  assumed 
that  the  court  refused  the  request  to  find 
that  "the  outer  rear  door  of  the  hotel  was 
forced  open"  because  the  evidence,  including 
all  reasonable  Inferences  which  could  be 
drawn  from  the  testimony,  was  not  suffi- 
cient to  Justify  such  a  finding.  There  was 
some  testimony  that  the  outer  door  of  the 
baggageroom  "was  pried  open  some  way," 
and  that  "the  hinges  were  broken  off,"  but 
in  some  degree  this  testimony  was  contra- 
dicted by  circumstances  disclosed  by  other 
evidence,  and  the  court  was  not  therefore 
bound  to  take  this  testimony  as  true.  As 
said  in  Gregory  v.  Filbeck's  Estate,  20  Colo. 
App.  131,  134,  77  Pac.  369,  370,  quoting  from 
a  New  York  case  (Elwood  v.  W.  U.  Tel.  Co, 
45  N.  T.  549,  554,  6  Am.  Rep.  140): 
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The  record  discloses  some  circumstances 
from  which  the  trial  court  might  have  in- 
ferred that  no  burglary  attended  by  un- 
expected or  unforeseen  force,  or  other  un- 
foreseen circumstances,  was  committed  at 
the  hotel,  but  that  the  baggage  was  lost  as 
the  result  of  a  larceny  or  of  an  ordinary 
burglary,  "by  common  force  or  art,"  which, 
for  reasons  above  stated,  would  not  be  a 
loss  due  to  an-  "unforeseen  cause,"  within 
the  meaning  of  the  statute. 

We  find  no  error  In  the  trial  court's  fail- 
ure to  render  judgment  for  defendant  on  the 
ground  that  the  loss  of  the  plaintiffs  goods 
was  due  to  an  unforeseen  cause. 

Other  points  are  discussed  in  the  briefs, 
but  we  do  not  deem  them  of  sufficient  im- 
portance, in  this  case,  to  require  an  opinion 
thereon.  We  find  no  reversible  error  in  the 
record,  and  the  judgment  is  therefore  af- 
firmed. 

Affirmed. 


(88  Colo.  616)  , 

COLORADO  SPRINGS  &  I.  RY.  CO. 
HUNTLING.    (No.  9073.) 

(Supreme  Court  of  Colorado.    May  5,  1919.) 

1.  Release  <8=>57(2)  —  Personal  Injuries  — 
Fraud — Evidence. 

In  personal  injury  action,  plaintiff's  release, 
given  to  defendant  upon  settlement,  cannot  be 
disregarded  on  ground  of  fraud,  in  absence  of 
some  clear  and  convincing  evidence  of  fraud. 

2.  Release  <8=»55  —  Misrepresentations — 
Personal  Injuries— Burden  or  Proof. 

Plaintiff  in  personal  injury  action,  who  al- 
leges that  release  was  executed  under  undue 
influence  and  misrepresentations  as  to  extent  of 
injuries  by  defendant's  physicians,  must  prove 
that  such  physicians  were  in  defendant's  em- 
ploy. 

8.  Release  «=>57(1>— Validity— Advice  of 
Physicians— Sufficiency  of  Evidence. 

Evidence  held  to  show  that  physicians  who 
advised  plaintiff  to  settle  for  her  injuries  and 
execute  release,  and  informed  her  as  to  the 
extent  of  her  injuries,  were  not  in  defendant's 
employ,  but  were  plaintiff's  advisers,  acting  in 
her  behalf  and  at  her  request 

4.  Release  «=>16  —  Validity  —  Physicians' 
Advice— Mistake  as  to  Extent  of  Inju- 
ries. 

Release  executed  by  injured  person  upon  ad- 
vice of  her  physicians,  where  there  is  nothing 
to  impugn  the  good  faith  of  such  advice,  is 
valid,  though  physician  may  have  been  mistaken 
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as  to  extent  of  her  injuries,  and  although  plain- 
tiff's legal  adviser  advised  against  release. 
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"He  [the  witness]  may  be  contradicted  by 
circumstances  as  well  as  by  statements  of  others 
contrary  to  his  own.  In  such  cases,  the  courts 
and  juries  are  not  bound  to  refrain  from  exer- 
cising their  judgment  and  to  blindly  adopt  the 
statements  of  the  witness,  for  the  simple  reason 
that  no  other  witness  has  denied  them,  and  that 
the  character  of  the  witness  is  not  impeached." 


5.  Release  <8=>17(2)  —  Validity  —  Personal 
Injuries— Advice— Misrepresentations. 

Injured  person  is  not  entitled  to  rescind 
release  because  she  was  advised  by  physician  and 
claim  agent  of  railroad  responsible  for  accident, 
unless  such  advice  was  coupled  with  false  rep- 
resentations, on  which  injured  person  relied. 

6.  Trial  «=»252(17)— Instruction— Applica- 
bility to  Case. 

In  personal  injury  action,  instruction  that 
plaintiff  was  not  entitled  to  rescind  release,  ever 
if  she  had  been  advised  to  execute  it  by  defend- 
ant's physician  and  claim  agent,  unless  advice 
had  been  coupled  with  false  representations,  up- 
on which  she  relied,  was  inapplicable  to  case, 
where  plaintiff  had  testified  that  she  had  not 
relied  upon  defendant's  physician. 

7.  Release  «=>16— Personal  Injuries— Mis- 
take as  to  Extent  of  Injuries. 

That  injured  person  was  mistaken  as  to 
extent  of  injuries  does  not  invalidate  release, 
in  absence  of  proof  of  actual  fraud  in  procur- 
ing release. 

8.  Release  <©=>21  —  Ratification  —  Use  of 
Monet. 

Injured  person  ratified  release  procured  from 
her  by  misrepresentations  as  to  extent  of  in- 
juries, where  she  deposited  check  four  months 
after  execution  of  release,  after  she  had  left 
hospital  and  realized  extent  of  injuries,  and  foi 
two  years  thereafter  continued  to  use  the  money. 

9.  Release  <8=»21— Voidable  Release— Rati- 
fication. 

Ratification  must  be  predicated  upon  an  ac- 
tual and  existing  purpose  to  approve  the  act. 

10.  Release  «=»21— Ratification— Delay  in 
Rescinding. 

Delay  in  rescinding  voidable  release  does 
not  take  away  the  right  to  ratify  it, 

11.  Release   «=>21  —  Ratification  —  Elec- 
tion. 

Party  who  may  rescind  release  may  either 
rescind  or  ratify  it.  r-  long  as  no  election  has 
been  made. 

12.  Release  «=>21  —  Fraud  —  Rescission  — 
Reasonable  Diligence.  , 

Release  procured  by  fraud  must  be  rescind- 
ed by  injured  person  with  reasonable  diligence 
after-  discovery  of  the  fraud. 

Department  1. 

Error  to  District  Court,  El  Paso  County; 
John  B.  Little,  Judge. 

Action  by  Jennie  M.  Huntllng  against  the 
Colorado  Springs  &  Interurban  Railway 
Company.  Verdict  for  plaintiff,  and  defend- 
ant brings  error.  Reversed,  with  directions 
to  enter  judgment  of  dismissal. 

This  was  an  action  for  damages,  brought 
by  Jennie  M  Huntllng  against  the  Colorado 
Springs  &  Interurban  Railway  Company  for 
injuries  sustained  In  a  street  railway  acci- 
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dent  In  the  city  of  Colorado  Springs.  The 
parties  are  hereinafter  designated  as  in  the 
trial  court. 

The  accident  occurred  August  25,  1912. 
Plaintiff  was  immediately  removed  from  the 
place  of  her  Injury  to  a  ^nearby  drug  store, 
where  she  was  attended  by  Dr.  Hanford,  the 
company's  physician  and  surgeon,  under 
whose  directions  she  was  taken  to  the  place 
of  her  temporary  residence,  and  two  days 
later  transferred  to  Bethel  Hospital,  stop- 
ping on  the  way  for  an  X-ray  of  her  injuries 
at  the  office  of  Dr.  Brown.  Plaintiff  was  49 
years  old,  and  her  former  home  was  in  Bea- 
trice, Neb.  About  a  week  prior  to  the  acci- 
dent she  came  to  Colorado,  accompanied  by 
her  brother  and  other  relatives,  on  a  sight- 
seeing expedition.  These  relatives  remained 
with  her  until  about  a  week  after  the  acci- 
dent For  18  years  her  occupation  had  been 
that  of  clerk  In  a  dry  goods  store.  Her  av- 
erage wages  for  some  time  prior  to  her  in- 
jury had  been  $50  per  month.  Up  to  that 
time  her  health  had  always  been  good. 
Since  then  it  has  been  broken,  and  her  crip- 
pled condition,  resulting  from  the  accident, 
required  her  to  use  crutches  down  to  the  date 
of  the  trial.  Dr.  McClenahan  was  called  in 
by  Dr.  Hanford  and  examined  the  plaintiff 
on  the  evening  following  the  Injury.  After 
the  plaintiff  had  been  for  some  time  in  the 
hospital,  she  consulted  with  Judge  Orr,  one 
of  her  attorneys  in  the  trial  in  the  court  be- 
low and  in  this  court  She  says  she  was  not 
satisfied  with  the  way  she  was  getting  along, 
so  sent  for  Judge  Orr  and  advised  with  him, 
and  as  a  result  thereof  he  sent  Dr.  Lloyd  R. 
Allen  to  examine  her;  that  she  did  not  think 
Dr.  Allen  was  one  of  the  company's  physi- 
cians, but  now  believes  he  was  employed  by 
them.  Dr.  Allen  examined  the  plaintiff  first 
about  September  15th.  He  testified  that  she 
became  his  patient  on  that  day,  and  so  con- 
tinued until  November  23d.  When  he  first 
saw  her,  he  talked  to  her  about  the  advisa. 
blllty  of  having  some  other  than  the  com- 
pany's surgeon  see  her.  It  is  perfectly  evi- 
dent that  she  acquiesced  in  this  arrange- 
ment, and  Dr.  Allen,  who  did  not  practice 
surgery,  called  in  Dr.  Lewis  H.  McKlnnle, 
who  usually  worked  with  him,  and  who,  at 
his  request,  visited  the  plaintiff  once  or 
twice;  the  first  time  being  on  September 
20th.  On  November  9th  John  O.  Henry, 
claim  agent  for  the  company,  visited  plain- 
tiff at  the  hospital  and  talked  with  her,  as 
he  had  several  times  prior  thereto,  about  a 
settlement  Plaintiff  says  Dr.  Allen  had  told 
her  she  would  probably  not  be  able  to  work 
that  winter.  She  says  that  on  November  9th, 
when  the  claim  agent  called,  he  tendered  her 
a  check  for  $900  and  told  her  that  was  all 
the  company  would  pay,  and  she  could  take 
that  or  nothing,  provided  she  had  not  em- 
ployed an  attorney;  if  she  had,  the  company 
would  pay  nothing;  that  he  had  settled  her 


hospital  and  other  expenses.  Thereupon  she 
asked  to  see  Dr.  Allen,  who  was  in  the  build- 
ing and  was  sent  to  her.  Upon  consultation, 
he  gave  her  his  opinion  as  to  her  condition, 
stated  that  he  thought  the  settlement  offered 
was  fair,  and  .advised  her  to  accept  it,  but 
requested  her  not  to  tell  Judge  Orr  that  he 
had  made  that  recommendation.  Thereupon 
Mr.  Henry  returned  to  her  room,  delivered 
her  the  check  for  $900,  and  the  following  re- 
lease and  receipt  were  executed: 

"Release. 

"Know  all  men  by  these  presents  that  I,  Jen- 
nie M.  Hnntling,  now  of 'Bethel  Hospital  and 
Beatrice,  Neb.,  for  and  in  consideration  of  the 
sum  of  nine  hundred  dollars  and  Dr.  McKinnie, 
and  $20  to  Dr.  Lloyd  Allen  and  other  valuable 
considerations  to  me  this  day  in  hand  paid  by 
the  Colorado  Springs  and  Interorban  Railway 
Company,  a  corporation,  have  released,  remised, 
and  forever  discharged,  and  by  these  presents  do 
release,  remise,  discharge,  and  acquit  the  said 
company,  its  successors  and  assigns,  from  and 
of  all  claims  and  demands  of  every  kind,  na- 
ture, and  character  whatsoever,  which  I  ever 
had  or  now  have  against  said  company  from 
the  beginning,  and  especially  from  and  of  all 
claims,  demands,  damages,  and  causes  of  action 
which  I  ever  had  or  now  have,  or  which  I  or 
my  heirs,  executors,  or  administrators  hereafter 
shall,  can,  or  may  have  for,  upon,  or  by  reason 
of  that  certain  accident  occurring  on,  to  wit  the 
25th  dap  of  August  1912,  at  or  near  North 
Tejon  and  Bijou  in  the  town  or  city  of  Colorado 
Springs,  state  of  Colorado,  wherein  I  suffered 
various  personal  injuries. 

"Dated  at  Colorado  Springs,  Colorado,  this 
9th  day  of  Nov.,  1912. 

"Jennie  M.  Hnntling. 
"Witnesses  to  Signature: 
"Mrs.  T.  Duckies*, 
"J.  O.  Henry,  Claim  Agent" 

"The  Colorado  Springs  and  Interorban  Railway 
Company,  to  Jennie  M.  Huntling,  Dr. 

"Date,  Nov.  9,  1912. 

"Settlement  in  full  for  accident  of  Aug.  25, 
1912. 

"Received  Nov.  9,  1912,  from  the  Colorado 
Springs  &  Interorban  Railway  Co.  nine  hun- 
dred ■  dollars,  in  full  payment  of  the  above  ac- 
count Jennie  M.  Huntling. 

"Note.— The  above  receipt  must  be  dated  and 
signed  by  the  party  in  whose  favor  this  voucher 
is  made,  or,  where  signed  by  another  party  the 
authority  for  doing  so  must  in  all  cases,  ac- 
company it  Where  receipted  for  by  any  cor- 
poration, the  party  signing  will  please  designate 
his  official  title  and  name  of  corporation." 

Plaintiff  remained  in  the  hospital  some 
two  weeks  after  the  settlement  under  the 
care  of  Dr.  Allen.  She  then  left  the  insti- 
tution and  has  since  resided  in  Colorado 
Springs.  She  carried  the  check  for  $900, 
with  which  settlement  was  made,  until 
March  4,  1918,  when  she  deposited  it  to  her 
checking  account  and  continued  to  check 
against  it  from  that  time  until  about  March 
1,  1915,  when  it  was  exhausted. 
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The  original  complaint  In  the  present  ac- 
tion was  filed  May  14,  1914;  the  amended 
complaint  June  14,  1914.  Plaintiff  claimed 
damages  In  the  sum  of  $30,000,  due  solely  to 
the  negligence  of  the  company.  The  first  de- 
fense is  in  substance  a  general  denial;  the 
second,  a  plea  of  contributory  negligence  on 
the  part  of  the  plaintiff;  the  third,  the  set- 
tlement above  referred  to.  Plaintiff  by  her 
replication  denied  contributory  negligence, 
and  as  to  the  settlement  alleged  that  from 
the  time  of  the  accident  until  the  date  of  the 
settlement  she  was  in  charge  of  "the  physi- 
cian employed,  directed,  and  controlled  by 
defendant";  that  said  physician  misrepre- 
sented to  her  the  extent  of  her  injuries,  rep- 
resented to  her  that  she  had  practically  re- 
covered, kept  her  under  the  influence  of 
drugs  and  opiates,  so  that  she  felt  little  pain, 
and  advised  her  to  accept  the  tender  of  the 
defendant;  that  the  claim  agent  of  the  com- 
pany co-operated  with  the  physician  to  de- 
ceive her  and  mislead  her  into  such  settle- 
ment ;  and  that  she  was  under  the  Influence 
of  drugs  at  the  time  she  signed  the  release 
and  receipt 

The  cause  was  tried  June  27, 1916,  and  the 
verdict  of  the  Jury  was  for  plaintiff  in  the 
sum  of  $9,100,  being  $10,000  less  the  $900  al- 
ready paid. 

Chinn  &  S trickier  and  J.  Alfred  Bitter, 
Jr.,  all  of  Colorado  Springs,  and  Robert  G. 
Argo,  of  Washington,  D.  C,  for  plaintiff  in 
error. 

Orr,  Robinett  &  Mason  and  Louis  W.  Cun- 
ningham, all  of  Colorado  Springs,  and  Clar- 
ence M.  Hawkins,  of  Denver,  for  defendant 
in  error. 


BURKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  trial  court  very  properly  in- 
structed the  Jury  that  the  orderly  method  of 
procedure  for  it  to  pursue  in  arriving  at  its 
verdict  would  be  to  determine  first  the  valid- 
ity of  the  release.  This  Is  likewise  the  "or- 
derly method"  here.  The  validity  of  this  re- 
lease depends,  first,  upon  the  fairness  and 
good  faith  of  its  original  execution;  if  these 
be  wanting,  or  if  there  be  sufficient  evidence 
thereof  to  Justify  the  submission  of  that 
question  to  the  Jury,  then,  second,  upon 
plaintiff's  ratification.  It  has  been  said  by 
this  court  in  Jessey  v.  Butterfield,  61  Colo. 
266,  157  Pac.  1,  that  the  proof  of  fraud  must 
be  "dear  and  convincing,"  and  this  is  admit- 
ted by  counsel  for  plaintiff  to  be  the  rule.  It 
is  the  rule  which  was  given  by  the  trial  court 
in  this  case  in  instruction  No.  7,  but  the  mere 
giving  of  such  a  rule  does  not  furnish  such 
proof.  There  must  have  been  some  evidence 
before  the  Jury  which  it  would  be  entitled  to 
consider  as  "clear  and  convincing."  There  is 
none  in  this  case. 

Plaintiff's  allegation  of  having  been  drug- 
ged to  such  an  extent  as  to  prevent  her  from 


comprehending  the  extent  of  her  injuries  at 
the  time  of  the  settlement,  or  the  nature  and 
extent  of  the  settlement,  is  wholly  unsup- 
ported by  proof. 

[2,  3]  Her  allegations  of  fraud,  misconduct, 
and  undue  influence  on  the  part  of  defend- 
ant's physician.  Dr.  Hanford  (if  it  was  to 
Dr.  Hanford  such  allegations  were  intended 
to  apply)  are  very  unsatisfactorily  shown. 
If  intended  to  apply  to  Drs.  Allen  and  Mc- 
Kinnle,  they  are  without  force  until  suffi- 
cient evidence  be  adduced  to  Justify  the  Jury 
in  finding  that  these  doctors  were  in  the  em- 
ploy of  the  company.  The  proof  here  not 
only  fails,  but  conclusively  shows  the  con- 
trary. Plaintiff's  first  employment  of  an  ad- 
viser was  that  of  Judge  Orr,  her  attorney. 
Through  him  she  employed  Dr.  Allen. 
Through  Dr.  Allen  she  employed  Dr.  McKin- 
nle.  These  were  her  advisers  acting  in  her 
behalf  and  at  her  request.  There  is  abso- 
lutely nothing  in  this  record  to  impeach  their 
good  faith,  or  their  loyalty  to  her  Interests. 
Under  such  circumstances,  It  would  be  diffi- 
cult to  establish  her  right  to  rely  upon  rep- 
resentations made  to  her  by  the  company's 
agents  and  employes;  but  we  have  her  own 
uncontradicted  testimony  that  she  did  not.  so 
rely. 

[4]  Dr.  Allen  gave  her  his  best  Judgment 
as  to  the  nature  and  extent  of  her  injuries 
and  the  probable  time  required  for  her  re- 
covery. There  is  nothing  to  impugn  the  good 
faith  of  his  advice,  though  he  may  have  been 
mistaken  in  some  of  his  conclusions.  Ap- 
parently she  saw  fit  In  the  matter  of  settle- 
ment to  rely  upon  her  doctor  rather  than  her 
lawyer.  '  That  was  her  own  affair,  and  settle- 
ment made  under  such  circumstances  is  Just 
as  binding  as  though  it  were  made  under  the 
guidance  and  advice  of  her  attorney.  The 
whole  theory  of  Drs.  Allen  and  McKinnle 
representing  the  defendant  company,  as  well 
as  the  theory  that  this  settlement  was  pro- 
cured by  fraud  and  misrepresentation,  is 
without  foundation  save  in  the  unwarranted 
inference  and  argument  of  counsel. 

[5,  6]  By  instruction  No.  8  the  Jury  was 
told  .that— 

"Even  if  the  physician  or  claim  agent,  or  both 
of  them,  advised  the  plaintiff  to  execute  said 
release,  this  would  not  entitle  her  to  rescind 
it,  unless  they  coupled  this  advice  with  false 
representations  on  which  she  relied." 

The  instruction  was  correct,  but  had  no  ap- 
plication to  the  case.  If  "the  physician"  re- 
ferred to  therein  was  Dr.  Hanford,  plaintiff 
testifies  she  did  not  rely  upon  his  represen- 
tations, but  expressly  called  Dr.  Allen  and 
acted  upon  his  advice.  If  the  physician  re- 
ferred to  is  Dr.  Allen,  then  no  advice  given 
by  him  and  no  reliance  placed  upon  his  rep- 
resentations can  form  any  basis  for  the  re- 
covery, because  he  was  her  physician,  and 
for  his  representations  and  advice  the  com- 
pany is  not  responsible. 
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The  case  of  Guldager  t.  Rockwell,  f4  Colo. 
458,  24  Pac  556,  so  far  as  the  receipt  and  the 
release  are  concerned,  was  similar  to  the  In- 
stant case.  The  plaintiff  there,  as  here,  act- 
ed with  the  full  knowledge  of  her  rights. 
The  document  signed  was,  in  effect,  similar 
to  the  one  here  In  question.  The  court  held 
that  "there  was  no  evidence  upon  which 
fraud  or  mistake  could  be  predicated,"  and 
held  the  contract  a  bar  to  the  action.  There 
is  no  such  evidence  here. 

If  there  were  no  actual  fraud  perpetrated 
in  procuring  the  release,  must  it,  neverthe- 
less, be  held  a  settlement  for  such  injuries 
only  as  plaintiff  says  she  was  told  by  the 
physicians,  and  believed,  she  had  sustained? 

[7]  One  of  the  principal  cases  relied  upon 
by  plaintiff  is  Lumley  v.  Wabash  R.  Co.,  76 
Fed-  66,  22  O.  C.  A.  60.  In  the  absence  of 
proof  of  actual  fraud,  this  authority  is  suf- 
ficient to  defeat  any  recovery  by  plaintiff  in 
the  present  case.  The  court  there  said  (76 
Fed.  70,  22  C.  C.  A.  64): 

"The  case  is  not  one  where  it  was  sought  to 
compromise  and  settle  a  general  claim  for  all 
the  injuries  resulting  from  a  particular  acci- 
dent, known  and  unknown.  If  one  agrees  that 
he. will  receive  a  given  amount  in  satisfaction 
and  settlement  of  his  damages  sustained  through 
a  particular  accident,  it  is  not  essential  that 
every  possible  consequence  of  the  tort  shall  be 
mentioned,  considered,  or  enumerated.  The  sub- 
sequent discovery  by  one  giving  such  a  release 
that  he  was  worse  hurt  than  he  had  supposed, 
would  not,  in  and  of  itself,  be  ground  for  set- 
ting aside  the  settlement  or  limiting  the  release. 
*  *  • '  If  a  release  is  given  specifically  men- 
tioning the  particular  injuries  known  and  con- 
sidered as  the  basis  of  settlement,  general  lan- 
guage following  will  be  held  not  to  include  a 
particular  injury  then  unknown  to  both  parties 
of  a  character  so  serious  as  to  clearly  indicate 
that,  if  it  had  been  known,  the  release  would 
not  have  been  signed." 

The  court  held  that  to  be  a  case  in  which  a 
release  had  been  given  "specifically  mention- 
ing the  particular  injuries  known  and  con- 
sidered as  the  basis  of  settlement,"  whereas 
the  instant  case  is  clearly  one  "where  It  was 
sought  to  compromise  and  settle  a  general 
claim  for  all  the  injuries  resulting  from  a 
particular  accident,"  and  there  is  not  to  be 
found  in  the  release  now  under  consideration 
a  single  word  relating  to  particular  injuries. 

[8]  Even  if  the  correctness  of  the  forego- 
ing conclusion  were  in  doubt,  still  the  plain- 
tiff was  barred  from  recovery  in  this  action 
because  she  had  clearly  ratified  the  settle- 
ment in  question. 

[1-11]  It  cannot  be  disputed  that  ratlflca- 
VJon  must  be  predicated  upon  an  actual  and 
existing  purpose  to  approve  the  act,  as  said 
in  Manning  v.  Heidelbach,  153  App.  Div.  790, 
188  N.  Y.  Supp.  750,  754 ;  nor  that  mere  de- 
lay in  rescinding  does  not  take  away  the 
right,  as  held  In  Wicks  v.  Smith,  21  Kan.  412, 
SO  Am.  Rep.  483;  nor  that,  so  long  as  no 


election  is  made,  a  party  retains  the  right  to 
determine  it  either  way,  as  held  in  Clough  v. 
Ry.  Co.,  7  Law  Rep.  Ex.  Cases,  26-35. 

Hut  some  acts  are  such  a  clear  evidence  of 
purpose  as  to  admit  of  no  contradiction.  De- 
lay may  be  so  great,  considering  all  the  cir- 
cumstances of  the  case,  as  to  be  equivalent 
to  decision,  and  election  is  sometimes  better 
evidenced  by  conduct  "than  language. 

It  is  argued  that  plaintiff  spent  the  money 
before  she  discovered  the  fraud-  The  claim 
of  fraud  is  predicated  upon  the  theory  that 
the  doctors  whom  she  believed  to  be  hers,  and 
hence  relied  upon,  were  in  fact  the  com- 
pany's. If  this  contention  is  true,  there  is 
no  evidence  or  allegation  as  to  the  date  of 
her  discovery  thereof,  and  the  only  Inference 
is  thai  she  discovered  it  when  they  appeared 
as  witnesses  and  testified  contrary  to  her  ex- 
pectation. Although  she  long  had  in  her  pos- 
session the  money  paid  her  by  the  company 
under  this  settlement,  there  is  no  evidence  ot 
any  attempt  on  her  part  to  settle  with  those 
whom  she  thought  to  be  her  physicians,  or  of 
their  refusal  to  accept  payment  from  her. 
The  conclusion  is  inevitable  that  she  knew 
these  were  her  servants  and  that  she  under- 
stood their  bills,  as  well  as  hospital  expenses, 
were  being  paid  by  the  company,  in  addition 
to  the  $900,  as  a  part  of  the  settlement 

If  plaintiff  were  not  in  the  full  possession 
of  her  faculties  and  competent  to  contract, 
when  this  settlement  was  made,  that  knowl- 
edge must  have  come  to  her  at  least  within  a 
short  time  after  she  left  the  hospital  late  in 
November,  arid,  with  this  check  for  $900  in 
her  possession,  she  must  have  been  cognizant 
of  the  fact  that  something  unusual  had  oc- 
curred. If,  as  she  says,  she  had  been  told, 
and  believed,  that  her  injuries  were  slight 
and  temporary,  and  that  she  cotild  walk 
without  her  crutches  if  she  only  thought  so, 
she  knew  the  contrary  when  she  cashed  this 
$900  check  in  March  following.  If  she  were 
misled  on  any  other  matter  relating  to  her 
injuries,  except  as  to  the  exact  location  and 
nature  of  the  fracture  (which  she  claims  to 
have  discovered  by  the  X-ray  examination  of 
March,  1915),  she  knew  the  contrary  prior  to 
the  filing  of  her  complaint  March  14,  1914, 
yet  she  took  no  steps  to  rescind  the  settle- 
ment and  continued  to  check  on  the  proceeds 
thereof  for  almost  a  year  thereafter. 

By  instruction  No.  11  the  jury  was  told 
that— 

"Even  though  you  should  find  from  the  evi- 
dence that  there  were  false  representations  made 
to  the  plaintiff,  and  that  she  was  induced  by 
them  to  accept  the  money  and  execute  the  re- 
lease, yet  if  you  should  further  find  from  Jthe 
evidence  that  she  failed  to  rescind  the  release 
with  reasonable  diligence  after  discovery  of  the 
fraud  and  to  notify  the  defendant  of  such  rescis- 
sion, she  cannot  now  set  aside  said  release,  and 
on  such  a  state  of  facts  your  verdict  must  be  for 
the  defendant." 
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[12]  This  is  a  correct  statement  of  law, 
but  inasmuch  as  this  record  conclusively 
shows  that  plaintiff  did  not  rescind  with  rea- 
sonable diligence  after  she  discovered,  or 
ought  to  have  discovered,  the  truth,  there 
was  no  evidence  upon  which  the  jury  could 
find  for  her  under  this  rule. 

"After  she  had  recovered  her  health  and  usual 
mental  condition  so  as  to  render  her  capable 
of  comprehending  the  settlement  made,  she  was 
bound  either  to  affirm  or  disaffirm,  and  if  she 
did  not  elect  to  disaffirm  at  once,  that  is,  with- 
in a  reasonable  time,  she  must  be  considered  as 
having  elected  to  abide  by  the  settlement.  And 
having  once,  by  her  conduct,  affirmed  it,  she 
could  not  afterwards  disaffirm  it"  Chicago,  St. 
P.  ft  K.  C.  By.  Co.  v.  Pierce,  64  Fed.  283,  296, 
12  C  C.  A-  110,  113. 

At  the  close  of  the  evidence  defendant 
moved  for  a  directed  verdict  upon  several 
grounds,  among  others  that  there  was  no 
proof  tending  in  any  manner  to  avoid  the 
bona  fides  of  the  release,  and  that  ,  the  evi- 
dence conclusively  showed  that  the  plaintiff 
had  fully  ratified  it.  This  motion  was  over- 
ruled. For  the  reasons  given,  it  should  have 
been  sustained.  The  judgment  is  according- 
ly reversed  with  directions  to  the  trial  court 
to  enter  judgment  of  dismissal  herein  at  the 
costs  of  plaintiff. 

GARRIGUES,  C  J.,  and  TELLER,  J.,  cbn- 
eur. 


(«  Nev.  61) 

LOVE  et  al  v.  MT.  ODDIE  UNITED  MINES 
CO.   (No.  2313.) 

(Supreme  Court  of  Nevada.    May  26,  1919.) 

Appial  and  Erbob  <8=>697(4),  907(4)  —  Ex- 

CXPTZONS—CeBTZIIOATB. 

A  trial  court's  certificate  that  statement 
and  bill  of  exceptions  contained  all  material 
evidence,  except  documentary  evidence,  is  in- 
sufficient to  authorize  review  of  evidence,  which 
will  be  presumed  to  support  findings  and  judg- 
ment 

Appeal  from  District  Court,  Nye  County; 
Mark  It.  Averill,  Judge. 

Action  to  quiet  title  by  Frank  Love  and 
another  against  the  Mt  Oddle  United  Mines 
Company.  Judgment  for  plaintiffs  and  de- 
fendant appeals.  Affirmed. 

H.  R.  Cooke,  of  Toropah,  for  appellant 
Frank  T.  Dunn,  of  Toropah,  and  Geo.  B. 

Thatcher,  of  Carson  City,  for  respondents. 
Hoyt  Gibbons,  French  ft  Springmeyer,  of 

Reno,  as  amid  curiae. 

COLEMAN,  C.  J.  This  is  an  action  to 
quiet  title  to  certain  mining  claims.  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs, 
from  which,  and  from  an  order  denying  a 
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motion  for  a  new  trial,  an  appeal  has  been 
taken. 

Counsel  for  respondent  object  to  our  con- 
sidering the  merits  of  the  case,  for  the  rea- 
son that  the  bill  of  exceptions  does  not  con- 
tain all  of  the  evidence  material  and  essen- 
tial to  a  correct  determination  thereof. 

Before  proceeding  further,  it  may  not  be 
out  of  place  to  say  that  at  different  stages  of 
the  proceedings  in  the  lower  court,  including 
the  preparation  of  the  record  upon  this  ap- 
peal, three  attorneys  who  are  not  now  con- 
nected with  the  case  participated  at  different 
times  in  Its  management 

We  think  the  objection  urged  to  a  consid- 
eration of  this  case  upon  its  merits  is  well 
taken.  The  bill  of  exceptions  contains  only 
about  1%  typewritten  pages  of  the  direct 
testimony  of  the  witness  Love,  who  testified 
in  behalf  of  plaintiffs,  and  is  confined  solely 
to  that  portion  of  his  testimony  showing 
his  experience  as  a  prospector  and  miner. 
It  does  not  contain  one  word  of  testimony 
given  by  the  witness  mentioned  pn  direct 
examination  concerning  the  material  and 
vital  issue  in  the  case,  but  it  does  contain 
about  25  pages  of  his  cross-examination  upon 
the  vital  issue.  The  bill  of  exceptions  is 
in  substantially  the  same  condition  as  to  the 
testimony  of  the  witness  Evensen. 

Following  the  first  36  pages  of  the  tes- 
timony contained  in  the  so-called  "state- 
ment on  appeal  and  bill  of  exceptions"  Is 
found  a  statement  by  the  court  reporter  as 
follows: 

"I  hereby  certify  that  I  am  the  duly  appoint- 
ed, qualified,  and  acting  official  reporter  of  the 
district  court  of  the  Fifth  judicial  district  of 
the  state  of  Nevada,  in  and  for  the  county  of 
Nye;  that  I  acted  as  official  reporter  upon 
the  trial  of  the  above-named  cause,  and  that 
at  such  trial  I  took  verbatim  shorthand  notes 
of  all  testimony  and  proceedings  given  and 
had;  that  the  foregoing  36  pages  constitute  a 
partial  transcription  of  said  shorthand  notes, 
and,  so  far  as  this  particular  portion  of  the 
testimony  goes,  is  a  correct  statement  thereof." 

On  page  205  of  the  statement  is  found 
another  certificate  of  the  court  reporter, 
which  we  quote: 

"I  hereby  certify  that  I  am  the  duly  appoint- 
ed, qualified  and  acting  official  reporter  of  the 
district  court  of  the  Fifth  judicial  district  of 
the  state  of  Nevada,  in  and  for  the  county  of 
Nye;  that  I  acted  as  such  official  reporter  upon 
the  trial  of  the  above-named  cause,  and  that 
at  such  trial  I  took  verbatim  shorthand  notes 
of  all  testimony  and  proceedings  given  and 
had;  that  the  foregoing  is  a  full,  true,  and  cor- 
rect transcription  of  certain  designated  testi- 
mony, and  is  in  all  respects  a  full,  true,  and 
correct  statement  of  said  designated  testimony 
and  proceedings  given  and  had  at  such  trial." 

The  certificate  of  the  trial  judge  Is  as 
follows : 
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"I,  the  undersigned,  the  judge  who  tried  said 
action,  do  hereby  certify  that  the  foregoing 
statement  on  appeal  and  bill  of  exceptions  has 
on  due  notice  been  settled  and  allowed  by  me, 
and  the  same  is  correct,  and  that  it  contains  a 
full,  true,  and  correct  transcription  of  all  of 
the  proceedings  upon  the  trial  of  said  cause 
and  of  all  the  evidence  admitted  at  said  trial 
(with  the  exception  of  documentary  evidence) 
material  and  pertinent  to  the  issue  of  whether 
the  work  on  the  Verne  and  on  the  New  York 
claim  was  of  such  a  character  that  the  same 
tended  to  develop  the  adjoining  claims  and 
which  were  in  controversy  between  plaintiffs 
and  defendants  in  this  case." 

It  will  be  seen  from  the  two  certificates 
of  the  official  reporter  that  the  purported 
transcript  is  but  a  partial  transcript  of  the 
evidence,  while  the  certificate  of  the  trial 
judge  shows  that  the  statement  and  bill  of 
exceptions  is  a  correct  transcript  of  ail  of 
the  evidence  admitted  at  the  trial  material 
and  pertinent  to  the  Issues,  with  the  excep- 
tion of  documentary  evidence.  We  do  not 
feel  that  It  is  necessary  that  we  determine 
whether  or  not  the  bill  of  exceptions  shows 
upon  its  face  that  all  of  the  material  evi- 
dence given  on  direct  examination  of  the  wit- 
nesses Love  and  Dvensen  is  not  embodied 
therein.  We  are  clearly  of  the  opinion,  how- 
ever, that  the  certificate  of  the  trial  judge 
does  not  show  that  all  of  the  evidence  ma- 
terial to  the  issue  presented  upon  this  appeal 
is  contained  in  the  bill  of  exceptions,  as 
contended  by  counsel  for  appellant  (who 
relies  upon  the  rule  laid  down  in  the  case 
of  Bailey  v.  Papina,  20  Nev.  177,  19  Pac.  33). 
Eliminating  from  consideration  the  certi- 
ficates of  the  court  reporter,  which  are  not 
necessary  at  all,  it  appears  from  the  certi- 
ficate of  the  trial  judge  that  documentary 
evidence  material  to  the  issues  is  not  em- 
bodied in  the  statement  and  bill  of  excep- 
tions. This  being  true,  we  cannot  consider 
the  evidence  at  all,  and  It  must  be  presumed 
that  the  findings  and  judgment  are  support- 
ed by  the  evidence.  Gammans  v.  Roussell, 
14  Nev.  171;  County  of  White  Pine  v.  Her- 
rick,  19  Nev.  311,  10  Pac.  215;  Bailey  v. 
Papina,  20  Nev.  177, 19  Pac.  33. 

It  may  be  asked:  What  documentary  evi- 
dence could  possibly  exist  which  could  have 
aided  the  trial  court  in  arriving  at  a  con- 
clusion as  to  the  real  question  of  fact  in- 
volved in  the  case?  Of  course,  we  need  not 
determine  that  question,  though  we  think  it 
possible  that  there  might  have  been  reports 
of  mining  engineers,  or  signed  statements 
impeaching  the  testimony  of  some,  or  all,  of 
the  witnesses  who  testified  in  behalf  of  ap- 
pellant. Suffice  it  to  say  that,  since  it  ap- 
pears that  there  was  documentary  evidence 
material  to  the  issue,  which  is  not  embodied 
in  the  bill  of  exceptions,  we  could  only  spec- 
ulate as  to  its  character  and  weight,  which 
we  are  not  called  upon  to  do. 


Since  It  is  not  contended  that  any  error 
appears  from  the  Judgment  roll,  it  follows 
that  the  judgment  appealed  from  must  be 
affirmed;  and  it  is  so  ordered. 

DUCKER,  J.,  concurs. 
SANDERS,  J.,  being  disqualified,  did  not 
participate  in  the  consideration  of  this  case. 


(42  Nev.  461) 
McCONE  v:  ECCLES.    (No.  2357.) 

(Supreme  Court  of  Nevada.    May  23,  1919.) 

1.  Limitation  of  Actions  «=>87(4)— Nonres- 
ident Defendant  —  Personal  Pbopebtt 
Within  State. 

In  action  to  recover  personal  property, 
where  defendant  was  a  nonresident  and  rarely 
visited  the  state,  the  plea  of  the  statute  of 
limitations  was  not  available,  though  property 
was  situated  in  state. 

2.  Sales  <g=>200(4>— Passing  of  Title— Com- 
pliance with  Conditions. 

Where  buyers  enter  into  contract  whereby 
title  is  to  pass  upon  compliance  with  certain 
conditions  imposed  by  seller, *  the  conditions 
must  be  fully  complied  with  before  title  passes. 

3.  Appeal  and  Ebbob  <8=>1010(1)— Review— 
Findings. 

Findings  of  the  trial  court  are  reluctantly 
disturbed,  and  will  not  be  interfered  with  where 
there  is  substantial  evidence  to  sustain  them. 

4.  Contracts  <g=>23  —  Qualified  Accept- 
ance. 

Where  the  terms  of  a  letter  of  proposal  are 
accepted  with  certain  qualifications,  contract 
is  not  complete  until  terms  imposed  by  letter 
of  acceptance  are  agreed  to. 

5.  Sales  <8=»22(2) — Offeb  and  Acceptance- 
Revocation  of  Offeb. 

Seller,  having  offered  to  transfer  title  upon 
receipt  of  buyer's  notes  for  unpaid  purchase 
price,  has  the  right  to  revoke  such  offer  at  any 
time  prior  to  receiving  such  notes. 

6.  Sales  <8=»22(3)  —  Passing  of  Title  — 
Agreement  to  Transfer  Title. 

Seller's  offer  to  transfer  title  upon  receipt 
of  buyer's  notes  for  unpaid  purchase  price  did 
not  ripen  into  a  complete  contract  until  receipt 
by  seller  of  buyer's  notes. 

Appeal  from  District  Court,  Elko  County; 
E.  J.  L.  Taber,  Judge. 

Action  by  A.  J.  McCone  against  David  C. 
Eccles.  From  judgment  for  plaintiff  and 
from  order  denying  new  trial,  defendant  ap- 
peals. Affirmed. 

James  Dysart,  of  Elko,  and  Boyd,  Devine, 
Eccles  &  Woolley,  of  Ogden,  Utah,  for  appel- 
lant 

Carey  Van  Fleet  and  J.  M.  McNamara,  both 
of  Elko,  for  respondent 
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COLEMAN,  O.  J.  On  October  25, 1916,  re- 
spondent commenced  this  action  In  claim 
and  delivery  to  recover  the  possession  of 
certain  specific  personal  property.  To  the 
complaint  an  answer  was  filed  denying  own- 
ership of  the  property  in  the  plaintiff;  and 
pleading  title  thereto  in  defendant  Defend- 
ant also  pleaded  the  statute  of  limitations. 
This  Is  an  appeal  from  a  Judgment  In  favor 
of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  these:  On  June  1,  1012,  the 
Nevada  Engineering  Works,  a  corporation 
(hereafter  designated  the  company),  entered 
into  a  written  contract  of  sale  with  one 
George  H.  Davis  of  the  property  in  ques- 
tion for  the  sum  of  $4,040,  one-third  payable 
upon  the  execution  of  the  contract,  one-third 
upon  delivery  of  the  property,  and  the  bal- 
ance when  the  mill  was  erected  upon  certain 
mining  property  owned  by  the  said  Davis. 
It  was  further  agreed  that  the  title  to  the 
property  was  to  remain  in  the  company  until 
the  full  purchase  price  was  paid.  The  sum  of 
$948  on  account  of  the  purchase  price  of 
the  property  was  never  paid.  Prior  to  the 
institution  of  this  suit  the  company,  In  writ- 
ing, assigned  its  claim  to  the  plaintiff.  On 
September  7,  1912,  negotiations  were  opened 
by  Davis  with  the  company,  with  a  view  on 
his  part  of  executing  his  notes  for  the  bal- 
ance due.  and  taking  title  to  the  property. 
On  September  13,  1912,  the  company  wrote 
to  Davis  as  follows: 

"Dear  Mr.  Davis:  We  are  inclosing  herewith 
two  notes  for  yon  to  sign,  with  statements  at- 
tached, showing  the  accounts  settled  by  each. 
This  is  in  accordance  with  yonr  letter  of  Sep- 
tember 7  th. 

"The  first  note  is  for  $958.48,  due  October 
10.  1912,  and  covers  the  balance  dne  on  the 
contract  for  the  stamp  mill  machinery,  allow- 
ing you  credit  for  yonr  two  cash  payments  of 
$1346.66  each,  and  for  the  freight  paid  by 
yon  on  the  battery  guides  from  San  Francisco, 
$36.75,  and  on  the  oil  engine,  $331.45. 

"The  second  note  is  for  $1,052.69,  due  No- 
vember 10,  1912,  and  covers  the  balance  due  on 
your  account  for  supplies  furnished  as  per  our 
statement  attached. 

"We  hope  yon  will  find  both  notes  in  order, 
and  upon  their  return,  properly  executed,  will 
attend  to  the  matter  of  a  bill  of  sale.   •  •  *  " 

This  letter  was  received  by  Davis  at  Salt 
Lake  City.  Utah,  on  September  15th.  He 
executed  the  notes  and  mailed  them  to  the 
company  at  Reno.  As  to  the  foregoing  facta, 
it  may  be  said  there  is  no  dispute.  On  the 
17th  of  September,  1912,  the  company  sent 
a  telegram  to  Davis  at  Salt  Lake  City  as 
follows: 

"Will  allow  extension  on  your  notes,  but  will 
not  relinquish  ownership  of  machinery," 

—and  on  the  same  day  sent  a  letter  of 
like  purport  to  him.  It  is  contended  that  the 
company  did  not  receive  the  notes,  properly 
executed,  until  four  days  thereafter. 


[1]  The  first  question  which  we  will  con- 
sider is  the  alleged  error  of  the  trial  court  in 
overruling  the  plea  of  the  statute  of  limi- 
tations. It  appears  from  the  evidence  in  the 
record  that  the  defendant  was  at  all  times 
mentioned  In  the  case  a  resident  of  the  state 
of  Utah,  and  rarely  came  to  Nevada  be- 
tween the  date  of  the  transfer  of  the  prop- 
erty to  him  and  the  commencement  of  the 
suit.  This  question  was  under  considera- 
tion by  this  court  in  Robinson  y.  Imperial 
Silver  Mining  Company,  5  Nev.  44,  and  in 
Tod  man  v.  Purdy,  5  Nev.  258,  resulting  in 
laying  down  a  rule  adverse  to  the  conten- 
tion of  counsel  for  appellant.  It  is  in- 
sisted that,  since  the  question  involved  in  this 
case  relates  to  personal  property  which  was 
at  all  times  within  the  state,  the  rule  es- 
tablished in  the  eases  mentioned  does  not 
apply.  In  the  case  first  mentioned  the  ques- 
tion affected  realty,  and  the  court  dealt  with 
the  point  here  raised  at  some  length,  giv- 
ing it  careful  and  painstaking  considera- 
tion. It  is  not  insisted  here  that  the  reason- 
ing of  the  court  in  that  case  is  not  sound; 
it  is  rather  contended  that  this  case  does 
not  fall  within  the  rule  there  laid  down,  since 
the  proposition  of  possession  of  personalty 
was  not  discussed.  There  is  no  force  in 
this  contention.  The  court  did  discuss  the 
question  with  reference  to  the  applicability 
of  the  statute  to  realty  when  the  defense 
was  sought  to  be  made  by  a  foreign  corpo- 
ration, and  what  was  said  as  to  realty  ap- 
plies with  equal  force  to  personal  property, 
because  in  that  case,  as  well  as  in  the  case 
at  bar,  the  property  in  question  was  within 
the  jurisdiction  of  the  court,  and  could  have 
been  reached  by  the  process  of  the  court  at 
any  time  prior  to  the  Institution  of  the  suit. 

[2]  The  next  question  which  we  will  con- 
sider Is  the  contention  that  the  title  to  the 
property  in  question  passed  from  the  com- 
pany to  Davis  before  he  transferred  his  in- 
terest to  Eccles,  and  prior  to  plaintiff's  as- 
signment from  the  company.  This  conten- 
tion grows  out  of  the  correspondence  be- 
tween the  parties  relative  to  the  acceptance 
of  notes  by  the  company  in  settlement  of 
Davis*  indebtedness.  The  letter  written  by 
Davis  to  the  company,  of  date  September  7, 
1912,  we  are  unable  to  find  in  the  record,  but 
we  think  the  fair  inference  to  be  drawn 
from  the  letter  of  September  13th  Is  that  the 
title  should  not  pass  until  the  notes,  proper- 
ly executed  by  Davis,  were  received  by  the 
company.  If  this  is  true,  It  would  seem  that 
the  company  had  the  legal  right  to  withdraw 
its  offer  at  any  time  prior  to  its  receipt  of 
the  notes  properly  executed.  This  it  did 
by  the  letter  and  telegram  of  September  17th 
in .  which  it  was  stated  that  the  company 
would  refuse  to  accept  the  notes  in  payment 
of  the  indebtedness  and  transfer  the  title 
which  it  then  had.  We  think  it  Is  the  law 
that,  when  parties  seek  to  enter  into  a  con- 
tract to  procure  the  transfer  of  title  to 
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property  in  the  manner  by  which  Davis 
sought  to  procure  the  transfer  to  him  of  the 
title  to  the  property  In  question,  it  cannot  be 
said  that  the  title  passes  until  after  all  of 
the  conditions  which  have  been  imposed  by 
the  party  from  whom  the  title  is  to  pass  are 
complied  with.  The  condition  imposed  by  the 
company  in  this  instance  was  the  receipt  by 
it,  properly  executed,  of  the  notes  in  question. 
These  notes  it  received  four  days  after  it 
had  written  Davis  that  it  would  not  relin- 
quish title  to  the  property. 

[3]  In  this  connection  two  points  are  urged 
by  counsel  for  appellant  It  is  first  asserted 
that  the  telegram  sent  by  the  company  to 
Davis,  in  which  it  is  said,  "Will  allow  ex- 
tension on  your  notes,  but  will  not  relin- 
quish ownership  of  machinery,"  shows  that 
the  notes  were  already  received  by  the  com- 
pany at  the  time  the  telegram  was  sent- 
The  trial  court  found  to  the  contrary,  and  we 
cannot  say  that  it  was  not  Justified  in  so 
finding.  Findings  of  a  trial  court  are  re- 
luctantly disturbed,  and  where  there  is  sub- 
stantial evidence  to  sustain  a  finding,  as  in 
the  case  here,  there  can  be  no  Justification 
for  interfering  with  it. 

[4-6]  It  is  further  contended  in  this  con- 
nection that  the  contract  between  the  par- 
ties was  consummated,  and  that  the  title 
passed  to  Davis,  upon  the  execution  by  him 
of  the  notes  and  the  mailing  of  the  same  to 
the  company,  In  reliance  upon  the  general 
rule  laid  down  in  6  R.  C.  L.  at  page  605. 
There  can  be  no  doubt  as  to  the  correctness 
of  the  general  rule  of  law  contended  for  by 
counsel,  but  we  cannot  agree  that  it  applies 
to  the  facts  of  this  case.  The  general  rule 
is  based  upon  an  offer  or  proposal  being 
made  in  one  letter  and  of  the  unqualified  ao' 
ceptance  of  such  offer  in  a  letter  in  reply 
thereto.  On  the  other  hand,  it  is  an  equally 
well-established  rule  that,  where  the  terms 
of  a  letter  of  proposal  are  not  accepted  with- 
out qualification,  but  the  offer  is  accepted 
with  certain  qualifications,  no  contract  is 
complete  until  the  terms  proposed  in  the 
second  letter  are  agreed  to.  This  rule  is 
based  upon  the  idea  that  there  is  a  lack 
of  mutuality  up  to  that  time.  6  E,  C.  L  p. 
608.  Upon  the  same  theory,  the  contract  In 
the  case  at  bar  could  not  be  complete  until 
the  terms  Imposed  by  the  company,  namely, 
that  the  title  should  not  pass  until  receipt 
of  the  notes  properly  executed,  had  been  com- 
plied with.  This  was  a  condition  imposed  by 
the  company  and  accepted  by  Davis  without 
protest,  so  far  as  the  record  shows.  The 
contract  could  not  be  complete  until  the  com- 
pany received  the  notes,  and  it  had  the  right 
to  revoke  its  offer  at  any  time  before  the 
negotiations  had  ripened  into  a  perfect  con- 
tract. As  to  the  correctness  of  these  views 
there  can  be  no  doubt  The  company  could 
impose  such  reasonable  conditions  (and  pos- 
sibly unreasonable  ones)  as  it  might  see  fit; 
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and  in  view  of  the  fact  that  mail  is  some- 
times lost  in  transit  we  think  it  not  an  un- 
reasonable condition  which  was  imposed  by 
the  company  prior  to  the  passing  of  the 
title.  Nor  are  we  without  authority  to  sus- 
tain this  view.  In  Wald's  Pollock  on  Con- 
tracts (Williston,  3d  Ed.),  on  page  41,  It  to 
said: 

"The  practical  conclusion  seem*  to  be  that 
every  prudent  man  who  makes  an  offer  of  any 
importance  by  letter  should  expressly  make  it 
conditional  on  bis  actual  receipt  of  an  accept- 
once  within  some  definite  time.  It  would  be 
impossible  to  contend  that  a  man  so  doing  could 
be  bound  by  an  acceptance  which  either  wholly 
miscarried  or  arrived  later  than  the  specified 
time." 

Denio,  J.,  in  Vassar  v.  Camp,  11  N.  Y. 
at  page  451,  says: 

"The  defendants'  counsel,  however,  maintains 
that,  by  a  fair  construction  of  the  proposition 
made  by  the  defendants  in  their  letter  of  the 
30th  of  August,  it  was  made  a  condition  that 
the  contract  should  not  become  operative  until 
the  plaintiffs'  assent  had  actually  come  to  the 
knowledge  of  the  defendants.  Notwithstanding 
the  rule  of  law  which  I  have  considered  as  set- 
tled by  the  judgment  of  the  Court  of  Errors, 
I  do  not  doubt  but  that  a  party  proposing  to 
contract  may  make  it  a  condition  that  no  bar- 
gain shall  arise  or  be  consummated  until  the 
affirmative  answer  of  the  other  party  shall  be 
actually  received  by  the  party  proposing." 

Gray,  C.  J.,  In  Lewis  v.  Browning,  130 
Mass.  173,  lays  down  the  rule  as  follows: 

"But  this  case  does  not  require  a  consider- 
ation of  the  general  question ;  for,  in  any  view, 
the  person  making  the  offer  may  always,  if  he 
ahooses,  make  the  formation  of  the  contract 
which  he  proposes  dependent  npon  the  actual 
communication  to  himself  of  the  acceptance. 
Thesiger,  L.  J.,  in  Household  Ins.  Co.  v.  Grant 
4  Ex.  D.  223;  Pollock  on  Con.  (2d  Ed.)  17; 
Leake  on  Con.  89,  note.  And  in  the  case  at 
bar  the  letter  written  in  the  plaintiffs  behalf 
by  her  husband  as  her  agent  on  July  8,  1878, 
in  California,  and  addressed  to  the  defend- 
ant at  Boston,  appears  to  us  clearly  to  manifest 
such  an  intention.  After  proposing  the  terms 
of  an  agreement  for  a  new  lease,  he  says:  'If 
you  agree  to  this  plan,  and  will  telegraph  me 
on  receipt  of  this,  I  will  forward  power  of  at- 
torney to  Mr.  Ware,'  the  plaintiff's  attorney  in 
Boston.  'Telegraph  me  ."Yes"  or  "No."  If 
"No,"  I  will  go  on  at  once  to  Boston  with  my 
wife,  and  between  us  we  will  try  to  recover 
our  lost  ground.  If  I  do  not  hear  from  you  by 
the  18th  or  20th,  I  shall  conclude  "No." '  Tak- 
ing the  whole  letter  together,  the  offer  Is  made 
dependent  upon  an  actual  communication  to 
the  plaintiff  of  the  defendant's  acceptance  on 
or  before  the  20th  of  July,  and  does  not  dis- 
charge the  old  lease,  nor  bind  the  plaintiff  to  ex- 
ecute a  new  one,  unless  the  acceptance  reaches 
California  within  that  time.  Assuming,  there- 
fore, that  the  defendant's  delivery  of  a  dispatch 
at  the  telegraph  office  had  the  same  effect  as  the 
mailing  of  a  letter,  he  has  no  ground  of  excep- 
tion to  the  ruling  at  the  trial" 
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See,  also,  6  R.  C  L  p.  615;  9  Cyc  296; 
13  C.  J.  802. 

In  Morrill  ▼.  Tehama  M.  &  M.  Co.,  10  Nev. 
125,  It  was  held  that,  in  order  to  make  a 
valid  contract,  an  offer  must  be  accepted 
according  to  its  terma  The  facts  in  the  in- 
stant case  are  substantially  the  same  as 
those  in  the  case  of  Lewis  v.  Browning, 
supra.  In  that  case  a  power  of  attorney  was 
to  be  executed  upon  the  receipt  of  a  tele* 
gram,  while  in  the  case  at  bar  the  deal  was 
to  be  consummated  upon  the  receipt  of  notes 
properly  executed.  When  Davis  signed  the 
notes  and  mailed  them,  it  must  be  pre- 
sumed that  he  accepted  the  offer  of  the  com- 
pany as  embodied  in  its  letter,  according  to 
its  terms,  and- hence  it  cannot  be  said  that 
a  contract  could  have  been  in  force  until  the 
notes'  were  received,  duly  executed;  and, 
the  offer  having  been  withdrawn  before  they 
were  received,  no  contract  was  in  fact  con- 
summated. 

While  there  are  several  other  errors  dis- 
cussed in  the  briefs,  we  think  they  are  dis- 
posed of  by  what  has  been  said,  or  else 
turn  upon  questions  of  fact  concerning  which 
It  may  be  said  that  there  is  sufficient  evi- 
dence in  the  record  to  Justify  our  refusal 
to  disturb  the  findings  of  the  court 

The  judgment  is  affirmed. 

SANDERS  and  DUCKBR,  J  J.,  concur. 


(28  Wyo.  160) 

HUNT  et  al.  v.  CITY  OF  LARAMIE. 
(No.  962.) 

(Supreme  Court  of  Wyoming.    June  2,  1919.) 

1.  Waters  and  Water  Courses  <S=>183  — 
Proceedings  to  Appropriate  —  Appeal  — 
to  State  Board  op  Control— Necessary 
Pasties. 

The  state  board  of  control  was  not  a  neces- 
sary party  to  an  appeal  taken  by  a  city  from 
an  order  of  the  board  of  control  granting  the 
application  of  one  desiring  to  appropriate  wa- 
ter which  the  city  claimed,  notwithstanding 
Comp.  St.  1910,  |  733,  providing  that  the  At- 
torney General  shall  represent  the  board  of  con- 
trol on  such  an  appeal. 

2.  Appeal  and  Error  «=>151(2)— Appropri- 
ation Proceedings—  Appeal  from  Board 
op  Control— "Aggrieved  Party." 

A  city  which  appeared  before  the  state  board 
of  control  and  contested  an  application  to  ap- 
propriate waters  which  the  city  claimed  to  own, 
the  application  to  appropriate  being  granted, 
was* an  "aggrieved  party"  within  the  contem- 
plation of  Comp.  St.  1910,  |  733,  and  could  take 
an  appeal  to  the  district  court  (citing  Words 
and  Phrases,.  First  and  Second  Series,  Ag- 
grieved Party). 
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8.  Pleading  <8=>422— Want  of  Verification 
—Waiver  oe  Objection. 
A  motion  to  make  petition  more  definite  and 
certain  operates  as  a  waiver  of  a  lack  of  verifica- 
tion, and  an  order  of  court  permitting  the  mov- 
ant to  withdraw  his  motion  does  not  operate  or 
relieve  him  of  the  consequences  of  the  waiver. 

4.  Appeal  and  Error  <8=>931(4)  —  Presump- 
tion—Implied  Findings. 

Where  a  motion  to  strike  a  petition,  on  the 
ground  that  it  was  not  verified,  was  accom- 
panied by  affidavit  which  raised  a  question  of 
fact  as  to  whether  the  petition  had  been  sworn 
to,  it  will  be  assumed  on  appeal,  as  consonant 
with  action  of  trial  court  in  overruling  the  mo- 
tion, that  the  ground  therefor  was  a  finding  that 
the  petition  was  in  fact  verified,  although  the 
record  fails  to  disclose  what  determination  was 
made  of  such  question  of  fact. 

5.  Appeal  and  Error  «=>970(3)— Trial  $=» 
63(2)  —  Review  —  Discretion  —  Rebuttal 
Evidence. 

In  the  matter  of  allowing  evidence  to  be  ad- 
mitted in  rebuttal  which  should  have  been  of- 
fered in  plaintiff's  case  in  chief,  the  trial  court 
is  vested  with  a  sound  discretion,  and  an  ap- 
pellate court  will  not  interfere,  unless  there  has 
been  a  manifest  abuse  of  that  discretion,  and 
the  opposing  party  was  taken  by  surprise  or 
deprived  of  an  opportunity  of  meeting  it, 

6.  Waters  and  Water  Courses  «=»133  — 
Proceedings  to  Appropriate  —  Bond  on 
Appeal  by  City. 

.  On  appeal  by  a  city  from  an  order  of  the 
state  board  of  control  granting  an  application 
of  third  person  to  appropriate  waters  claimed 
by  the  city,  an  appeal  bond  naming  the  city 
as  the  contracting  party,  or  the  party  assum- 
ing the  obligations  imposed  therein,  was  not 
vitiated  by  failure  to  write  the  words  "the 
city  of  L."  at  the  end  of  the  bond,  where  signed 
by  the  mayor  and  clerk  after  attestation  clause 
reciting,  "In  witness  whereof  the  city  of  Lara- 
mie has  caused  these  presents  to  be  executed  by 
its  mayor,  attested  by  its  clerk,  and  sealed  with 
its  corporate  seal." 

7.  Appeal  and  Error  «=>  1010(1)— Matters 
Reviewable— Findings  or  Fact. 

An  appellate  court  will  not  disturb  a  find- 
ing of  fact  made  by  a  trial  court,  when  there  is 
evidence  upon  which  the  finding  may  reasonably 
be  based. 

8.  Waters  and  Water  Courses  <8=>130  — 
Percolating  Waters— Appropriation.  ' 

Percolating  waters  developed  artificially  by 
excavations  and  other  artificial  means  belong 
to  the  owner  of  the  land  upon  which  they  are 
developed,  and  are  not  waters  of  the  state,  and 
cannot  be  appropriated,  under  Const,  art.  8,  it 
1  and  2, 

Error  to  District  Court,  Albany  County; 
W.  O.  Mentzer,  Judge. 

Application  by  James  Hunt,  as  executor  of 
the  last  will  and  testament  of  Alice  Hunt, 
deceased,  for  a  permit  to  divert  and  appro- 
priate waters.    There  was  an  order  of  the 
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State  Board  of  Control  reversing  a  rejection 
of  the  application  by  the  State  Engineer,  and 
the  City  of  Laramie  appealed  to  the  district 
court,  where  judgment  was  rendered  in  its 
favor,  and  the  petitioner  and  the  Board  of 
Control  bring  error.  Affirmed. 

S.  C.  Downey,  of  Laramie,  for  plaintiff  in 
error  Hunt 

W.  L.  Walls,  Atty.  Gen.,  for  plaintiff  in  er- 
ror Board  of  Control. 

Corthell,  McCollough  &  Corthell,  of  Lara- 
mie, for  defendant  in  error. 

BURGESS,  District  Judge.  On  June  5, 
1913,  James  Hunt,  as  executor  of  the  last 
will  and  testament  of  Alice  Hunt,  deceased, 
caused  to  be  filed  in  the  office  of  the  state 
engineer  of  the  state  of  Wyoming  an  appli- 
cation for  a  permit  to  divert  and  appropri- 
ate* through  the  means  of  a  ditch,  for  irri- 
gation and  stock  purposes,  the  waters  of  a 
certain  spring  situated  in  Albany  county, 
Wyo.,  and  known  as  "Pope  spring."  On  June 
30,  1914,  the  state  engineer  rejected  the  ap- 
plication and  Indorsed  thereon  as  the  reason 
therefor,  "owing  to  insufficient  water  supply, 
the  proposed  ditch  is  not  feasible."  From 
this  action  of  the  state  engineer  Hunt  ap- 
pealed to  the  state  board  of  control  of  the 
state  of  Wyoming,  which,  on  January  19, 
1915,  entered  an  order  sustaining  the  action 
of  the  state  engineer  in  rejecting  the  appli- 
cation, for  the  reason,  as  stated  in  the  order, 
"that  the  source  of  supply  is  underground 
and  artificially  developed."  A  rehearing  of 
the  matter  having  been  granted  by  the  board, 
the  proceedings  finally  resulted  in  an  order 
and  determination  November  17,  1915,  set- 
ting aside  its  order  dated  January  19,  1915, 
reversing  the  action  of  the  state  engineer, 
and  requiring  that  the  application  be  grant- 
ed. In  this  final  order  the  board  found  that 
the  waters  of  Pope  spring  were  subject  to 
appropriation.  In  the  proceedings  before 
the  board  resulting  in  the  order  and  deter- 
mination of  November  17,  1915,  the  city  of 
Laramie  appeared  and  participated  therein. 

On  December  10,  1915,  the  city  of  Laramie 
filed  in  the  district  court  of  Albany  county, 
Wyo.,  its  notice  of  appeal  and  appeal  bond, 
and  on  December  17,  1915,  its  notice  of  per- 
fecting appeal.  On  May  11,  1916,  it  filed  in 
said  court  its  petition  on  appeal,  which  was 
superseded  by  an  amended  petition  filed 
March  29,  1917.  In  its  amended  petition  the 
city  of  Laramie  alleged,  among  other  things, 
that  the  waters  of  Pope  Spring,  which  were 
sought  to  be  appropriated  under  the  appli- 
cation of  Hunt,  were  not  the  waters  of  any 
natural  stream,  spring,  lake,  or  other  col- 
lection of  still  water,  but  were  waters  whol- 
ly discovered  and  developed  artificially  by 
excavation  and  other  artificial  means  by  one 
Pope,  who  was  the  owner  of  the  lands  upon 
which  the  spring  in  question  was  and  is  sit- 
uated, and  that  the  waters  of  said  spring 


were  the  absolute  property  of  said  Pope; 
that  by  an  agreement  in  writing  dated  Feb- 
ruary 14, 1915,  between  it  and  Pope  and  oth- 
ers whom  he  had  associated  with  him  in  the 
ownership  and  control  of  these  waters,  the 
cky  acquired  the  right  to  purchase  said  wa- 
ters and  to  enter  into  the  possession  thereof, 
and,  further,  to  explore  and  develop  the 
same,  and  that  it  became  obligatory  upon  the 
city  to  make  such  purchase  upon  the  condi- 
tions set  forth  in  the  agreement ;  that  there- 
after it  had  entered  into  the  possession  of 
said  waters  and  was  using  the  same;  that 
"Hunt,  assuming  to  act  under  and  by  virtue 
of  the  authority  of  the  permit  of  appropria- 
tion approved  by  the  board  of  control,  had 
gone  upon  the  land  upon  which  said  spring 
was  situated  and  constructed  ditches  and 
other  conduits  and  waterways,  and  had  seiz- 
ed and  led  away  the  waters  of  said  spring. 

An  answer  was  filed  admitting  many  of 
the  allegations  of  the  petition,  but  denying, 
among  other  things,  that  the  waters  of  the 
spring  were  developed  artificially  or  that  the 
waters  were  the  property  of  the  said  Pope. 

The  cause  having  come  on  for  trial,  the 
district  court  rendered  Judgment  on  Novem- 
ber 27,  1917,  and  found  generally  In  favor  of 
the  dty  of  Laramie. 

Hunt,  as  executor,  and  the  board  of  con- 
trol, having  filed  motions  for  new  trial,  which 
were  overruled,  have  brought  the  case  here 
by  proceedings  in  error. 

The  plaintiffs  in  error,  in  seeking  a  re- 
versal of  the  judgment,  contend: 

[1]  First.  That  the  board  of  control  was  a 
necessary  party  to  the  appeal  taken  by  the 
city  of  Laramie  in  this  case  to  the  district 
court  from  the  order  of  the  board  of  con- 
trol granting  the  application  of  Hunt,  and 
that  it  was  not  made  a  party. 

There  is  no  statute  requiring  in  appeals 
of  this  nature  from  the  state  board  of  con- 
trol to  the  district  court  that  the  board  be 
made  a  party.  Section  733  of  the  Wyoming 
1910  Compiled  Statutes  provides,  last  sen- 
tence, that— 

"The  Attorney  General  shall  in  such  cases 
(that  is,  appeals  of  this  character)  represent  the 
state  board  of  control." 

The  board  of  control,  however,  voluntarily 
appeared  in  this  proceeding  In  the  district 
court,  and  was  represented  by  the  Attorney 
General,  acting  through  a  special  assistant 
It  filed  in  the  district  court  a  motion  to  dis- 
miss the  appeal  of  the  city.  It  participated 
in  the  trial,  filed  a  motion  for  new  trial,  and 
joined  in  the  petition  in  error  in  this  case. 
Its  appearance  was,  in  legal  effect,  a  general 
appearance,  and  it  was,  in  fact,  a  party  to 
the  proceeding  in  the  district  court. 

[2]  Second.  That  the  city  of  Laramie  was 
not  an  aggrieved  party  as  contemplated  by 
section  733  of  the  Wyoming  1910  Compiled 
Statutes,  which  provides  that- 
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"Any  person  or  persons  feeling  himself  or 
themselves  aggrieved  by  any  order  or  determi- 
nation of  the  board  of  control  •  *  •  may 

•  *  •  take  an  appeal  to  the  district  court. 

•  •  •  *» 

The  city  had  appeared  before  the  board 
of  control  and  contested  the  right  of  Hunt  to 
the  allowance  of  his  application.  It  was  the 
contention  of  the  city  that  the  waters  of 
Pope  spring  were  not  subject  to  appropri- 
ation, but  that  they  were  artificially  devel- 
oped waters,  and  had  become  the  absolute 
property  of  Barton  D.  Pope,  who,  with  oth- 
ers, by  contract,  had  vested '  the  city  with 
the  right  to  acquire  by  purchase  these  wa- 
ters, together  with  land  upon  which  the 
spring  was  located,  and  to  enter  into  posses- 
sion of  the  same.  In  pursuance  of  its  rights 
under  this  contract  the  city  had  taken  pos- 
session of  the  Pope  spring,  and  was  using 
the  water  at  the  time  the  order  of  the  board 
appealed  from  was  made.  The  city  there- 
fore had  an  interest  in  the  subject  of  the 
controversy,  and  was  adversely  affected^  by 
the  order  of  the  board  appealed  from.  Saytf 
Corpus  Juris,  voL  3,  p.  625: 

"As  a  rule  an  appealable  interest  in  the  sub- 
Jeet-matter  exists  whenever  the  interest  of  the 
party  may  be  enlarged  or  diminished,  or  his 
rights  or  liabilities  affected,  by  the  result  of  the 
tppeaL" 

See,  also,  definitions  of  "aggrieved  party" 
in  Words  and  Phrases,  vol.  1,  p.  273. 

[3]  Third.  That  the  district  court  should 
have  sustained  the  motion  of  Hunt  to  strike 
the  original  petition  of  the  city  because  it 
was  not  verified. 

The  affidavit  verifying  the  original  petition 
was  In  proper  form,  and  was  signed  by  one  of 
the  attorneys  for  the  city,  but  it  did  not  ap- 
pear therefrom  that  the  affidavit  was  sworn 
to;  there  being  absent  from  the  jurat  the 
name  and  seal  of  the  officer. 

To  this  petition  Hunt  first  filed  a  motion 
to  make  it  more  definite  and  certain.  The 
filing  of  this  motion  operated  as  a  waiver  of 
the  lack  of  verification,  if  any.  Hershiser  v. 
Delone,  24  Neb.  380,  38  N.  W.  863.  It  Is  true 
Hunt  made  an  application  later  to  withdraw 
his  said  motion,  which  application  was  grant- 
ed by  the  court,  and  thereupon  he  moved  to 
strike  the  petition  because  it  was  not  veri- 
fied, which  was  denied.  The  order  of  the  dis- 
trict court,  however,  in  permitting  Hunt  to 
withdraw  his  motion  to  make  more  definite 
and  certain  did  not  operate  to  relieve  him 
of  the  consequences  of  the  waiver  he  had  al- 
ready made  by  filing  his  first  motion.  His 
motion  to  strike  the  petition  was  therefore 
too  late. 

[4]  Moreover,  the  presentation  of  the  mo- 
tion to  strike  was  accompanied  by  affidavits 
which  raised  a  question  of  fact  as  to  wheth- 
er the  petition  had  not  really  been  sworn  to, 
and,  though  the  record  falls  to  disclose  what 
determination  was  made  of  this  question  of 
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fact,  yet  it  may  well  be  assumed,  as  conso- 
nant with  the  action  of  the  trial  court  in 
overruling  the  motion,  that  the  ground  there- 
for was  a  finding  that  the  petition  was  in 
fact  verified. 

An  amended  petition  was  subsequently  fil- 
ed, which  was  duly  verified  beyond  question, 
and  it  was  upon  this  amended  petition  that 
the  case  was  tried. 

[8]  Fourth.  That  the  district  court  erred 
in  admitting  in  evidence  in  rebuttal  over  the 
objection  of  Hunt  the  contract  between  Pope 
and  his  associates  and  the  city  of  Laramie. 

It  is  perhaps  true  that  the  contract  In  ques- 
tion properly  belonged  to  the  case  of  the 
city  in  chief,  and  should  have  been  offered 
in  its  case  In  chief.  However,  in  such  mat- 
ters a  trial  court  is  vested  with  a  sound  dis- 
cretion, and  an  appellate  court  will  not  in- 
terfere unless  there  has  been  a  manifest 
abuse  of  that  discretion.  An  examination 
of  the  record  falls  to  disclose  that  the  ad- 
mission of  the  contract  in  rebuttal  took  the 
appellants  by  surprise,  or  deprived  them  of 
an  opportunity  of  meeting  it,  or  prejudiced 
them  in  any  way. 

[6]  Fifth.  That  the  bond  filed  by  the  city 
in  the  district  court  on  its  appeal  from  the 
state  board  was  insufficient  as  an  appeal 
bond,  in  that  it  was  not  signed  by  the  city 
of  Laramie. 

In  the  body  of  the  bond  the  city  of  Lar- 
amie is  named  as  the  contracting  party,  or 
the  party  assuming  the  obligations  imposes 
therein,  and  the  attestation  clause  of  the 
bond  recites: 

"In  witness  whereof  the  city  of  Laramie  has 
caused  these  presents  to  be  executed  by  its 
mayor,  attested  by  its  clerk,  and  sealed  with  its 
corporate  seal  this  10th  day  of  December,  1915." 

The  bond  is  then  signed  by  the  mayor  as 
such  and  attested  by  the  city  clerk  as  such, 
and  the  seal  of  the  city  affixed.  It  is  also 
signed  by  the  surety.  In  executing  a  bond 
of  this  character  the  city  could  act  only 
through  its  proper  officers,  which  were  the 
mayor  and  the  clerk.  It  was  executed  for 
and  on  behalf  of  the  city  by  them.  It  was 
plain  on  the  face  of  the  instrument  that  the 
city  was  incurring  the  obligation,  and,  as  ex- 
ecuted, the  failure  to  write  the  words  "the 
city  of  Laramie"  at  the  end  of  the  bond 
would  not  vitiate  it  See  Gottfried  v.  Mil- 
ler, 104  U.  S.  521,  26  L.  Ed.  851. 

[7]  Sixth.  That  the  judgment  of  the  dis- 
trict court  is  contrary  to  the  evidence. 

The  vital  question  In  the  case  was  a  ques- 
tion of  fact  as  to  whether  Pope  spring  was 
a  natural  spring  or  a  spring  artificially  de- 
veloped by  means  of  excavations  by  Pope, 
upon  whose  land  it  was  situated.  From  the 
evidence  it  appears  the  spring  was  devel- 
oped by  digging  into  a  subsurface  stratum  or 
formation  through  which  and  from  which  the 
waters  percolated  and  found  their  way  out 
to  the  surface  at  the  point  where  the  exca- 
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vation  was  made.  The  contention  of  the  ap- 
pellants In  the  court  below  was  that  Pope 
spring  was  a  natural  spring,  but  the  trial 
court  found  against  them,  and  found  It  to 
be  a  spring  artificially  developed  by  Pope, 
and  that  its  waters  were  .private  Waters  and 
the  property  of  Pope,  upon  whose  land  it  had 
been  developed,  and  who,  with  others  asso- 
ciated with  him,  had  given  the  city  the  right 
to  purchase  the  same  by  the  contract  here- 
tofore referred  to.  These  findings  by  the 
trial  court  are  supported  by  ample  evidence, 
and  are  binding  upon  this  court;  for  it  is  a 
uniform  rule  that  an  appellate  court  will 
not  disturb  a  finding  of  fact  made  by  a  trial 
court  when  there  is  evidence  upon  which  the 
finding  may  reasonably  be  based.  Saratoga 
L.  &  I.  Co.  v.  Jensen,  20  Wyo.  328,  123  Pac. 
415. 

[I]  Hunt,  as  executor,  could,  of  course,  ap- 
propriate only  public  waters  of  the  state, 
and,  as  the  spring  in  question  was  not  a 
natural  spring,  he  could  acquire  no  rights  by 
his  application. 

"The  water  of  all  natural  streams,  springs, 
lakes  or  other  collections  of  still  water,  within 
the  boundaries  of  the  state,  are  hereby  declared 
to  be  the  property  of  the  state."  Section  1, 
art  8,  Const.  Wyo. 

Supervision  of  "the  waters  of  the  state" 
is  vested  in  the  board  of  control,  subject  to 
review  by  the  courts.  Section  2,  art  8,  Id. 

"A  water  right  is  the  right  to  use  the  water 
of  the  state."  Wyo.  1910  Compiled  Statutes,  | 
724. 

Any  person  intending  "to  acquire  the  right 
to  the  beneficial  use  of  the  public  water  of 
the  state"  shall  make  an  application  to  the 
state  engineer  for  a  permit   Id.  |  727. 

That  percolating  waters  developed  artifi- 
cially by  excavation  and  other  artificial 
means,  as  was  done  in  this  case,  belong  to 
the  owner  of  the  land  upon  which  they  are 
developed,  is  supported  by  abundant  author- 
ity. Long  on  Irrigation,  |§  93,  95  (2d  Ed.) ; 
Howard  v.  Perrin,  8  Ariz.  847,  76  Pac.  460 ; 
Ryan  v.  Quinlan  et  al.,  45  Mont.  521, 124  Pac. 
512;  Vanderwork  (Territory  of  New  Mexico, 
Intervener)  v.  Hewes  et  al.,  15  N.  M.  439, 
110  Pac.  567 ;  Metcalf  v.  Nelson,  8  S.  D.  87, 
65  N.  W.  911,  59  Am.  St.  Rep.  746;  Willow 
Creek  Irrigation  Co.  v.  Michaelson,  21  Utah, 
248,  60  Pac.  943,  51  L.  R.  A.  280,  81  Am.  St 
Rep.  687. 

Other  matters  are  referred  to  in  the  brief 
of  plaintiffs  in  error,  but  they  are  not  in 
our  opinion,  under  the  facts  of  this  case, 
of  sufficient  importance  to  justify  extended 
discussion. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed,  and  it 
will  be  so  ordered. 

Affirmed. 


POTTER,  J.,  and  WINTER,  District  Judge, 
concur. 

CHARLES  B.  WINTER  and  JAMES  H. 
BURGESS,  District  Judges,  were  called  in 
to  sit  in  place  of  BEARD,  O.  J.,  and  BLY- 
DENBURGH,  J.,  who  were  unable  to  sit  by 
reason  of  illness. 
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(Supreme  Court  of  Wyoming.    June  4,  1919.) 

1.  Appeal  and  Erbob  <S=j845(1)  *~-  Record  — 
Filing. 

Where  judgment  was  rendered  January  30th, 
filed  January  81st  without  any  showing  as  to 
when  it  was  entered,  and  the  record,  including 
the  specifications  of  error  filed  April  4th,  was 
certified  to  by  the  clerk  of  the  district  court  on 
the  following  day,  and  by  the  district  judge  on 
April  9th,  and  filed  in  the  Supreme  Court  on 
April  25th,  the  appeal  cannot  be  dismissed  on 
the.  ground  that  the  record  was  not  filed  within 
time,  the  statute  providing  that  if  the  district 
judge  fails  to  grant  a  new  trial  within  20  days 
from  the  filing  of  specifications  of  error,  the 
clerk  of  the  district  court  shall  transmit  the 
record  to  the  clerk  of  the  Supreme  Court  etc 

2.  Appeal  and  Ebbob  «=>773(2)  —  Bbiefs  — 
Filing. 

Where  the  record  was  filed  in  the  Supreme 
Court  April  25th,  but  appellant  failed  to  file 
briefs  within  the  60  days  required,  and  no  ac- 
tion was  taken  upon  an  application  for  exten- 
sion of  time,  the  appeal  will  be  dismissed  for 
want  of  briefs;  no  briefs  having  been  filed  be- 
fore the  filing  of  motion  to  dismiss. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; V.  J.  Tldball,  Judge. 

Action  by  Charles  P.  Budd  against  Sarah 
Roy.  Judgment  for  plaintiff,  and  defendant 
appeals.  On  motion  to  dismiss.  Motion 
granted. 

Reuel  Walton  and  P.  W.  Spaulding,  both 
of  Evanston,  for  appellant. 

Ivan  S.  Jones  and  R.  R.  Rose,  both  of  Kern- 
merer,  for  respondent 

PER  CURIAM.  [  1  ]  This  case  was  brought 
to  this  court  by  direct  appeal,  and  has  been 
submitted  on  motion  to  dismiss  the  appeal, 
filed  March  5,  1919,  the  motion  stating  two 
grounds:  (1)  That  the  record  on  appeal  was 
not  filed  in  this  court  within  the  time  re- 
quired by  law ;  (2)  that  no  brief  has  been  filed 
by  the  appellant  and  the  time  therefor  has 
expired.  There  is  no  merit  in  the  first 
ground,  for  it  appears  that  the  judgment  was 
rendered  on  the  30th  day  of  January,  1918, 
and  filed  January  31, 1918,  without  any  show- 
ing, however,  as  to  the  date  when  it  was  en- 
tered, and  the  record,  including  the  specifl- 
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cations  of  error  filed  April  4,  1918,  was  cer- 
tified to  by  the  clerk  of  the  district  court  on 
April  6,  1918,  and  by  the  district  judge  on 
April  9,  1918,  and  the  record  was  filed  In 
this  court  on  April  25, 1918.  The  statute  prp- 
rides  that  if  the  district  Judge  shall  fall  to 
grant  a  new  trial  within  20  days  from  the 
date  of  filing  the  specifications  of  error,  the 
clerk  of  the  district  court  shall  thereupon 
transmit  the  record  to  the  clerk  of  this  court 
with  the  specifications  of  error.  The  record 
was  therefore  promptly  filed  in  this  court, 
and  even  earlier  than  required.  And  it  is 
at  least  doubtful  if  a  delay  of  the  clerk  In 
transmitting  the  record  to  this  court  would 
be  ground  for  dismissal.  We  are  not  prepar- 
ed to  hold  that  It  would. 

[2]  But  the  motion  must  be  sustained  on 
the  ground  of  the  failure  of  the  appellant  to 
file  briefs.  The  record  having  been  filed  in 
this  court  on  April  26,  1918,  the  briefs  of 
appellant  should  have  been  filed  and  served 
within  60  days  thereafter,  unless  within  that 
period  the  time  therefor  was  duly  extended. 
Such  time  was  not  extended.  An  applica- 
tion for  such  extension  was  filed  in  this  court 
on  October  3,  1918,  long  after  the  time  for 
filing  the  briefs  had  expired,  but  no  action 
was  taken  upon  such  application,  evidently 
for  the  reason  that  the  time  had  expired  be- 
fore the  filing  or  presentation  of  the  applica- 
tion. And  no  briefs  have  since  been  filed. 

For  the  reasons  stated  an  order  will  be 
entered  dismissing  the  appeal. 


<a  Idaho.  MO) 

VIRGINIA  MINING  CO.  et  aL  v.  HAEDER 
et  al. 

(Supreme  Court  of  Idaho.    May  12,  1919.) 

1.  Mines  and  Minerals  <S=>58  —  Contract 
ros  Purchase  and  Sale— Lease  with  Op- 
tion To  Purchase— Construction. 
A  contract  which  binds  the  owner  of  min- 
ing property  to  deliver  a  deed  npon  the  receipt 
of  a  certain  consideration,  within  a  specified 
time,  but  which  leaves  it  optional  with  the 
purchaser  either  to  make  the  payments  or  to 
forfeit  any  payments  made,  and  under  the 
terms  of  which  the  latter  is  authorized  to  en- 
ter into  possession  of  the  property  and  mine 
and  extract  ores  therefrom,  and  ship  the  same 
npon  paying  to  the  owner  a  fixed  per  cent  of 
the  net  smelter  returns,  to  be  applied  upon  the 
purchase  price,  is  not  a  contract  of  purchase 
and  sale,  nor  governed  by  the  legal  principles 
applicable  to  vendor  and  vendee,  but  is  merely 
a  lease,  with  an  option  to  purchase. 

2..  Vendob  and  Purchaser  <8=>  18(2) —Option 
■  Contract — Extension  of  Time  fob  Pay- 
ments—Time as  Essence  of  Contract  — 
•  Waiver. 

A  written  agreement,  for  a  valuable  consid- 
eration, extending  the  time  within  which  pay- 
ments upon  an  option  contract  may  be  made  to 


a  definite  date,  does  not  operate  as  a  waiver 
of  the  provision  in  the  contract  making  time 
of  the  essence  thereof. 

3.  Vendor  and  Purchaser  *=»18(8)— Option 
Contract—Time  as  Essence. 
If  the  purchaser  under  an  option  contract, 
containing  a  provision  making  time  of  the  es- 
sence thereof,  fails  to  make  the  payments  with- 
in the  time  therein  specified,  or  within  the  time 
to  which  such  contract  may  have  been  definitely 
extended,  his  sights  under  the  contract  expire, 
and  the  owner  of  the  property  is  under  no  fur- 
ther obligation  either  to  accept  the  final  pay- 
ment or  to  give  a  deed. 

Appeal  from  District  Court,  Shoshone 
County;  Wm.  W.  Woods,  Judge. 

Action  for  specific  performance  of  an  op- 
tion contract  by  the  Virginia  Mining  Com- 
pany and  another  against  Barbara  Haeder 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Affirmed. 

Fred  L.  Tiffany,  of  Mason  City,  Iowa,  and 
Joseph  E.  Morton,  of  Spokane,  Wash.,  for 
appellants. 

James  A.  Wayne  and  H.  E,  Worstell,  both 
of  Wallace,  for  respondents. 

BUDGE,  J.  This  action  was  brought  by 
appellants  to  enforce  the  specific  perform- 
ance of  an  option  to  purchase  an  undivided 
interest  in  the  Virginia  lode  mining  claim, 
situated  on  Carbon  creek,  Beaver  mining 
district,  in  Shoshone  county.  After  appel- 
lants had  Introduced  their  evidence,  the 
court  sustained  a  motion  for  nonsuit  and 
entered  judgment  accordingly.  This  appeal 
is  from  the  judgment.  The  assignments 
predicate  error  upon  the  granting  of  the  non- 
suit 

[1]  Many  of  the  cases  cited  by  appellants 
relate  to  contracts  of  purchase  and  sale, 
which  are  governed  by  the  legal  principles 
applicable  to  vendor  and  vendee.  That  the 
contract  in  question  is  not  such  a  contract, 
but  is  merely  a  lease  with  an  option  to  pur- 
chase, clearly  appears  from  the  pleadings, 
from  statements  of  counsel  during  the  trial, 
and  from  the  following  provision  of  the  con- 
tract : 

"And  it  is  mutually  agreed  that  in  the  event 
the  party  of  the  second  part  shall  fail  or  neg- 
lect to  keep  or  perform  his  part  of  this  con- 
tract, tbis  option  shall  be  forfeited  and  all 
previous  payments  made  shall  be  forfeited  as 
well  as  all  machinery,  tools  and  appliances 
placed  thereon  by  the  party  of  the  second 
part.  Time  Is  of  the  essence  of  this  agree- 
ment" 

"It  is  mutually  understood  and  agreed  that 
the  party  of  the  second  part  may  enter  into 
possession  of  said  premises  and  mine  and  ex- 
tract ores  therefrom,  and  ship  such  ores  upon 
paying  to  the  party  of  the  first  part  twenty-five 
per  cent,  of  the  net  smelter  returns  from  said 
ores,  and  that  said  royalties  shall  be  applied 
upon  the  purchase  price  hereinbefore  named." 
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See  Smith  v.  Beebe,  81  Idaho,  489,  174 
Pac.  608;  Nicholson  v.  Smith,  31  Idaho,  544, 
174  Pac  1008. 

Under  the  contract,  $1  was  paid  down,  the 
balance  to  be  paid  as  follows,  to  wit:  40 
per  cent,  or  $1,481.48,  on  or  before  May  14, 
1914;  30  per  cent.,  or  $1,111.11,  on  or  be- 
fore November  14,  1914;  and  30  per  cent,  or 
$1,111.11,  on  or  before  May  14,  1915.  The 
time  within  which  payments  should  be  made 
was  extended  from  time  to  time  by  written 
agreement.  The  last  one,  and  the  only  one 
material  to  the  questions  involved  herein, 
was  dated  April  17,  1915,  and  provided  that : 

"This  is  to  agree  that  we,  the  part  owners 
of  the  Virginia  mining  claim,  located  on  Car- 
bon creek,  in  Beaver  mining  district  in  Sho- 
shone county,  Idaho,  do  this  day  give  an  ex- 
tension of  time  for  the  payment  of  the  money 
coming  to  us  on  the  option  held  by  Patrick 
Burke,  on  said  claim,  until  90  days  from  the 
14th  day  of  May,  1915.  The  payment  is  ex- 
tended on  the  following  condition:  That  said 
Burke  and  associates  agree  to  pay  each  of  us 
$1,000.00  on  or  before  May  14.  1915,  together 
with  all  interest  then  due,  and  also  interest 
for  the  90  days  in  advance,  on  the  said  14th 
day  of  May,  1914,  on  the  balance  owing  on 
said  option.  Interest  at  the  rate  of  10  per 
cent,  per  annum  on  deferred  payments  for 
said  90  days'  extension." 

The  $1,000  mentioned  therein,  together 
with  the  accrued  interest,  was  paid,  and  this 
controversy  arises  over  the  final  payment  of 
something  over  $2,200,  which  was  to  be  made, 
as  expressed  therein,  90  days  from  the  14th 
day  of  May,  1915.  It  will  be  noticed  that 
this  extension  carried  the  time  of  the  last 
payment  to  August  12,  1915. 

[2]  It  is  not  contended  that  the  final  pay- 
ment was  either  made  or  tendered  by  Au- 
gust 12,  1915.  There  is  evidence  tending  to 
show  a  tender  some  days  thereafter.  Appel- 
lants' main  argument  is  that  by  the  granting 
of  the  various  extensions  of  time  the  pro- 
vision in  the  contract  making  time  of  the  es- 
sence thereof  was  waived.  It  is  not  contend- 
ed that  there  was  any  express  waiver  of  this 
provision.  Appellants'  position  is  untenable. 
There 'is  nothing  in  the  contract  of  the  par- 
ties with  reference  to  the  granting  of  the 
various  extensions  of  time  which  savors 
of  any  intention  to  waive  the  provision  that 
time  was  of  the  essence  of  the  contract.  The 
most  that  can  be  said  of  these  extensions  is 
that  the  parties  agreed  in  writing  to  change 
the  date  upon  which  the  purchase  price 
should  become  due.  A  written  agreement, 
for  a  valuable  consideration,  extending  the 
time  within  which  payments  upon  such  a 
contract  may  be  made  to  a  definite  date, 
does  not  operate  as  a  waiver  of  the  provision 
in  the  contract  making  time  of  the  essence 
thereof.  A  similar  contention  was  discussed 
by  this  court  in  an  early  case,  in  the  follow- 
ing language: 


"Is  it  not  significant  that,  after  appellants 
had  elected  to  purchase  said  two-thirds  inter- 
est, they  should  pay  the  defendants  a  valuable 
consideration  for  extending  the  time  in  which 
to  elect  to  purchase?  Is  it  not  also  significant 
that  after  electing  to  purchase  the  two-thirds 
interest  and  to  incorporate,  they  should  pay  a 
valuable  consideration  for  time  in  which  to 
elect  to  purchase,  and  not  also  have  the  time 
extended  in  which  to  elect  to  incorporate?  As 
it  was  contended  in  the  argument  by  counsel 
for  appellants  that  the  time  had  arrived  on 
September  1,  1888,  for  them  to  elect  whether 
they  would  incorporate  or  not.  If  time  was  not 
of  the  essence  of  this  contract,  and  so  con- 
sidered by  the  appellants,  why  pay  a  valuable 
consideration  for  an  extension  of  the  time,  and 
have  it  extended  tb  a  fixed  date?"  Durant  v. 
Comegys,  3  Idaho,  204,  at  page  214,  28  Pac 
425,  at  page  429;  Machold  v.  Farnan,  14  Ida- 
ho, 258,  94  Pac.  170;  Prairie  Development  Coi, 
Ltd.,  v.  Leiberg,  15  Idaho,  379,  98  Pac.  616. 

[5]  Since  appellants  were  merely  the  hold- 
ers of  an  option  to  purchase,  under  the  terms 
of  which  time  was  of  the  essence  thereof,  and 
since  they  failed  to  make  the  payment  within 
the  time  to  which  the  contract  had  been  defi- 
nitely extended,  their  rights  under  the  con- 
tract expired  (Smith  v.  Beebe,  supra),  and 
respondents  were  under  no  obligation,  ei- 
ther to  accept  the  final  payment  or  to  give  a 
deed.  The  court,  therefore,  did  not  err  in 
granting  a  nonsuit  The  judgment  is  af- 
firmed.  Costs  are  awarded  to  respondents. 

MORGAN,  C.  J.,  concurs. 
RICE,  J.,  did  not  sit  with  the  court  nor 
participate  in  the  opinion  In  this  case. 


(76  Okl.  10) 

MISSOURI,  K.  &  T.  RY.  CO.  v.  MINOR. 

(No.  6972.) 

(Supreme  Court  of  Oklahoma.    Dec  4,  1917. 
On  Petition  for  Rehearing,  May  27,  1919.) 

(Svttolut  lv  the  Court.) 

1.  Negligence  «=»184(1,  2)  —  Burden  or 
Proof— Circumstantial  Evidence. 

In  a  civil  case,  all  that  the  plaintiff  is  re- 
quired to  do  in  order  to  establish  his  case  is  to 
make  it  appear  to  be  more  probable  that  the  in- 
jury came  in  whole  or  in  part  from  the  defend- 
ant's negligence  than  from  any  other  cause,  and 
this  fact  may  be  established  by  circumstantial 
evidence  and  the  reasonable  inferences  to  be 
drawn  therefrom. 

2.  Railroads  <s=>411(3)—  Fences—  Liability. 

Under  sections  1435  to  1438  of  the  Revised 
Lawa  1910,  a  railroad  company  is  liable  for  in' 
juries  to  stock,  resulting  by  its  failure  to  con- 
struct and  maintain  a  lawful  fence  as  provided 
for  therein. 
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Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Payne  County  ;  W. 
H.  Wilcox,  Judge. 

Action  by  J.  D.  Minor  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  and  remanded. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  in  er- 
ror. Thos.  A.  Higglns  and  Sylvester  J.  Ber- 
ton,  both  of  Cusblng,  for  defendant  in  error. 

HOOKER,  O.  This  is  an  action  instituted 
by  Minor  against  the  company  to  recover 
damages  alleged  to  have  been  caused  to  him 
by  the  killing  of  one  mare  and  Injury  to  an- 
other by  one  of  the  company's  trains,  and  it 
was  claimed  that  the  company  is  liable  be- 
cause it  had  failed  to  construct  and  maintain 
a  lawful  fence,  as  provided  by  the  statute, 
along  its  right  of  way  at  the  place  where  the 
injury  was  alleged  to  have  been  caused. 

The  evidence  here  clearly  establishes  that 
the  fence  on  the  right  of  way  which  it  was 
the  duty  of  the  company  to  maintain  was 
not  a  lawful  fence,  and  was  maintained  in- 
sufficiently to  prevent  stock  from  gaining  ac- 
cess thereto,  and  the  evidence  is  sufficient  to 
support  the  finding  of  the  jury  that  plain- 
tiff's  stock  had  strayed  upon  the  right  of  way 
of  the  company  on  account  of  this  defective 
condition  of  its  fence,  and  that  Injury  re- 
sulted to* them  by  reason  of  that  fact.  The 
evidence  of  the  plaintiff  below  was  largely 
circumstantial,  but,  in  our  judgment,  suffi- 
cient to  take  the  case  to  the  jury  upon  the 
question  as  to  whether  the  mare  killed  and 
the  one  Injured  were  upon  the  right  of  way 
of  the  company  at  the  time  thereof,  and  got 
there  by  reason  of  the  defective  condition  of 
this  insufficient  fence.  And  there  being  evi- 
dence to  support  the  finding  of  the  jury,  we 
cannot  disturb  the  same  upon  appeal  here. 

[1]  The  following  authorities  announce  the 
rule  in  this  jurisdiction,  that  in  a  civil  case 
all  that  the  plaintiff  is  required  to  do  is  to 
make  it  appear  to  be  more  probable  that  the 
injury  came  in  whole  or  in  part  from  the 
defendant's  negligence  than  from  any  other 
cause,  and  this  fact  may  be  established  by 
circumstantial  evidence  and  the  reasonable 
inferences  to  be  drawn  therefrom. 

In  the  case  of  Weleetka  Cotton  Oil  Co.  v. 
Brookshire,  166  Pac.  408,  not  yet  officially 
reported,  it  is  said: 

"It  is  the  settled  rule  of  this  state  that  negli- 
gence may  be  established  by  circumstantial  evi- 
dence and  the  reasonable  inferences  to  be  drawn 
therefrom,  and  that  the  proximate  cause  of  an 
injury  may  he  determined  from  circumstantial 
evidence.'* 

And  In  St  L.  &  S.  F.  R.  Co.  v.  Clampltt, 
164  Pac.  43,  It  is  said: 

"The  question  is  not  presented  that  the  hap- 
pening of  an  accident,  in  case  of  an  employe, 
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raises  a  presumption  of  negligence,  *  *  *  for 
while  there  is  no  direct  evidence  showing  what 
caused  the  deceased  to  fall,  there  was  evidence 
showing  the  condition  of  the  platform,  from 
which  the  jury  might  draw  the  inference  that 
it  was  the  condition  of  the  platform  that  was 
the  proximate  cause  of  the  death  of  the  plain- 
tiff's intestate." 

And  In  Waters-Pierce  Oil  Co.  v.  Deselms, 
18  Okl.  107,  89  Pac.  212,  it  Is  held: 

"Where  an  accident  has  occurred  resulting 
in  the  death  of  all  the  persons  immediately  con- 
nected therewith  and  there  is  no  direct  proof  as 
to  how  the  accident  occurred,  the  manner  of  its 
occurrence  may  be  shown  by  circumstantial  evi- 
dence from  which  the  jury  may  infer  the  man- 
ner and  cause  of  the  accident  if  the  inference  is 
a  reasonable,  although  not  a  necessary  resulting 
fact  [one]." 

And  in  Booker  Tobacco  Co.  v.  Waller,  38 
Okl.  47, 131  Pac.  637,  it  is  held: 

"It  is  only  when  the  evidence,  with  all  the  in- 
ferences the  jury  could  *  •  •  draw  from  it, 
will  be  insufficient  to  support,  a  verdict  for 
plaintiff  *  •  •  that  the  court  is  authorized 
to  direct  a  verdict  for  defendant;  and,  unless 
the  conclusion  follows,  as  matter  of  law,  that  no 
recovery  can  be  had  upon  any  view  that  can  be 
properly  taken  of  the  facts  which  the  evidence 
tends  to  establish,  the  case  should  be  left  to  the 
jury  under  proper  instructions.  *  *  * " 

And  In  Reed  v.  Scott,  151  Pac.  484,  it  is 
held: 

"If  there  is  any  evidence,  including  every  rea- 
sonable inference  the  jury  could  have  drawn 
from  the  same,  reasonably  tending  to  support 
the  verdict,  this  court  will  not  reverse  a  case  for 
insufficient  evidence.  A  jury  may,  if  they  so  de- 
cide, accept  circumstantial  evidence  upon  one 
side,  and  reject  positive  testimony  presented 'on 
the  same  point  by  the  other  side." 

See,  also,  St  L  4  S.  P.  R.  Co.  v.  Darnell, 
42  OkL  394,  141  Pac.  785;  Coalgate  Co.  v. 
Hurst,  25  Okl.  597,  107  Pac.  657 ;  0.,  R.  I.  ft 
P.  R.  Co.  v.  Ashlock,  36  OkL  706,  129  Pac. 
726 ;  Petroleum  Co.  v.  Wantland,  28  Okl.  481, 
114  Pac.  717. 

Applying  the  principle  announced  in  the 
cases  named  above,  It  was  competent  for  the 
lury  to  determine  the  liability  of  the  compa- 
ny here  by  circumstantial  evidence,  and  we 
cannot  say  that  the  evidence  here  is  insuffi- 
cient to  support  the  verdict  of  the  jury  fix- 
ing liability  upon  the  company  for  the  stock 
Injured. 

[2]  It  is  asserted  by  the  plaintiff  in  error 
that  under  sections  1435,  1436,  1437,  1438,  of 
the  Revised  Laws  of  1910,  that  it  cannot  be 
held  liable  for  animals  injured  by  reason  of 
its  failure  to  construct  a  fence  as  provided 
therein.  In  other  words  that  the  duty  to 
construct  a  fence  is  a  statutory  one,  and  that 
the  penalty  fixed  by  the  Legislature  for  a 
failure  to  comply  with  these  provisions  of 
the  statute  is  exclusive  of  all  other  penalties, 
and,  Inasmuch  as  the  Legislature  has  pre- 
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scribed  that  the  company  shall  be  liable  only ' 
when  stock  Is  killed,  that  no  other  penalty  I 
can  be  added,  and  hence,  under  this  statute, ' 
it  could  not  be  liable  for  injury  thereto 
when  death  does  not  result.  i 

With  this  contention  of  the  plaintiff  in  er- 
ror we  cannot  agree.  The  object  of  this  stat- 
ute was  in  part  to  compel  the  railway  compa- 
ny to  fence  its  right  of  way  so  as  to  af- 
ford protection  to  the  landowner  from  ; 
injury  to  his  stock,  or,  in  the  event  the  com- . 
pany  failed  and  refused  to  construct  a  fence 
as  provided  in  the  statute,  to  pay  all  dam- 
age caused  by  such  failure.  A  construction 
of  -this  statute  which  would  relieve  the  com- 
pany from  liability  on  account  of  injury  to 
animals,  and  only  impose  liability  when 
death  ensued,  would  not  accomplish  the  pur- 
pose of  its  enactment  It  is  axiomatic  that 
the  whole  includes  all  the  parts,  and  if  the 
company,  under  this  statute,  is  liable  for  the 
death  of  stock,  it  unquestionably  should  be 
held  for  injury  thereto. 

This  court,  in  the  case  of  St  L.  &  S.  P.  R. 
Co.  v.  Steele,  37  Okl.  542,  133  Pac.  £09,  in 
construing  sections  1439,  1440  and  1441,  Re-  i 
vised  Laws  of  1910,  said: 

"Although  defendant  says  the  fence  statute  is 
penal,  yet  it  argues  that,  since  no  penalty  is 
provided  therein  for  a  failure  to  fence  against* 
hogs,  hone  can  be  recovered,  and  plaintiff  is  not 
entitled  to  a  judgment.  •  •  •  In  Parish  v. 
Louisville  &  N.  R.  Co.,  78  S.  W.  186,  25  Ky. 
Law  Rep.  1524,  affirmed  in  126  Ky.  638,  104 
S.  W.  690,  31  Ky.  Law  Rep.  1020,  the  contrary 
rule  is  so  aptly  expressed  that  we  quote  at 
length'.  There  it  was  held  that,  where  a  railroad 
company'  was  required  by  statute  to  fence  its 
right  of  way  and  neglected  to  do  so,  it  was  lia- 
ble for  injury  to  cattle  resulting  from  such  fail- 
ure, though  the  statute  did  not  in  terms  impose 
a  liability.  •  •  •  The  fact  therefore,  that 
the  statute  failed  to  impose  in  terms  a  liability 
does  not  detract  from  the  responsibility  of  the 
railroad  company  for  all  damages  proximately 
caused  thereby.  Plaintiffs  evidence  showed  that 
he  was  the  owner  of  the  land  abutting  on  the 
railroad ;  that  be  had  built  a  fence  around  his 
land  as  provided  by  statute ;  and  given  the  de- 
fendant notice  to  construct  their  portion  there- 
of ;  that  he  was  the  owner  of  the  hogs  injured ; 
that  defendant  company  had  failed  and  neglected 
to  construct  the  fence ;  •  and  that  as  a  result  of 
such  failure  and  neglect  the  plaintiffs  hogs  wan- 
dered on  the  track  of  defendant  company  and 
there  were  killed.  This  was  sufficient  to  fix  the 
liability  of  defendant  under  the  great  weight  of 
authorities,  which  bold  that  a  railroad,  not  hav- 
ing fenced  its  line  as  provided  by  statute,  is  lia- 
ble for  all  damages  resulting  therefrom." 

Likewise  this  court,  in  the  case  of  0.,  R 
I.  &  P.  Co.  v.  Westhelmer  &  Dairbe,  44  OkL 
287,  144  Pac.  356,  held: 

"It  is  the  duty  of  every  person  or  corporation 
owning  or  operating  a  railroad  in  Oklahoma  to 
build  and  maintain  a  lawful  fence  along  its  right 
of  way,  'except  at  public  highways  and  station 
grounds."  Sections  1435  and  1438,  Rev.  Laws 
1910.  Where  stock  goes  upon  the  right  of  way 
and  is  injured  on  account  of  the  failure  of  the 


company  to  maintain  such  lawful  fence,  it  is  lia- 
ble for  stock  killed  or  injured  by  its  trains  re- 
gardless of  negligence  in  the  running  or  man- 
agement thereof." 

We  do  not  regard  the  case  of  M.,  O.  A  O. 
R.  Co.  v.  Brown,  46  OkL  735,  148  Pac  1040, 
in  conflict  with  the  opinion  here  rendered. 
In  the  instant  case,  the  jury  heard  the  evi- 
dence and  reached  the  conclusion  that  the 
mare  of  the  defendant  In  error,  on  account 
of  a  failure  of  the  company  to  maintain  its 
fence  as  by  law  required,  strayed  upon  the 
right  of  way  of  the  company  and  while  there 

was  injured. 

[A  portion  of  the  opinion  of  the  Commis- 
sioner, referred  to  in  the  rehearing  opinion 
set  out  below,  is  omitted  in  accordance  with 
the  direction  of  the  court  on  rehearing.] 

PER  CURIAM.  Adopted  in  whole. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Petitions  for  rehearing 
the  opinion  of  Mr.  Commissioner  HOOKER, 
reversing  the  judgment  of  the  court  below, 
have  been  filed  on  behalf  of  both  the  plain- 
tiff in  error  and  the  defendant  in  error; 
the  former  being  based  upon  the  ground  that 
the  opinion  is  wrong  in  holding  that  the 
plaintiff  was  entitled  to  recover  for  the  ani- 
mal Injured,  and  the  latter  upon  the  ground 
that  the  instruction  which  the  Commission- 
er held  constitutes  reversible  error,  states 
the  law  correctly.  As  these  are*  the  only 
questions  presented  for  rehearing,  they  are 
the  only  ones  we  will  notice  in  the  further 
consideration  of  this  cause  by  the  court. 

We  are  of  the  opinion  that  the  authorities 
cited  by  the  learned  Commissioner  support 
the  conclusion  readied  by  htm  that  the 
plaintiff  was  entitled  to  recover  for  the  ani- 
mal injured,  and  that  M.,  O.  &  G.  Ry.  Co.  v. 
Brown,  46  OkL  785,  148  Pac.  1040,  and  Box 
v.  C,  R.  I.  ft  P.  Ry.  Co.,  56  Okl.  243,  155  Pac. 
1144,  relied  upon  by  counsel  for  plaintiff  in 
error  are  not  in  point  to  the  contrary. 

It  is  true,  as  counsel  contends,  that  the 
common  law  did  not  impose  upon  railways 
the  duty  of  fencing  their  right  of  way,  but 
section  1435,  supra,  does  this  in  the  most 
clear  and  explicit  language.  The  plaintiff 
charges  the  defendant  with  a  violation  of 
this  statute,  and  that  this  violation  resulted 
In  injury  to  his  horse  by  coming  in  contact 
with  the  company's  locomotive.  As  the  vio- 
lation of  a  statute  constitutes  actionable  neg- 
ligence, where,  as  here,  it  is  alleged  and 
proven  that  the  violation  of  the  statute  was 
the  proximate  cause  of  the  injury  complain- 
ed of,  the  plaintiff  is  entitled  to  recover.  In 
these  circumstances  the  most  that  can  be 
claimed  for  section  1438,  supra,  is  that  it 
constitutes  a  limitation  upon  the  general 
language  of  section  1435,  and  we  do  not  be- 
lieve that  such  was  the  intention  of  the  Leg- 
islature, 
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Inasmuch  as  the  instruction  which  the 
Commissioner  holds  was  erroneous  was  ob- 
jected to  solely  upon  the  ground  that  it  stat- 
ed in  effect  that  the  plaintiff  in  proper  cir- 
cumstances would  be  entitled  to  recover  for 
the  animal  injured,  of  course,  in  view  of  our 
holding  on  that  point,  it  was  not  error  to 
give  it..  The  part  of  the  Commissioner's 
opinion  dealing  with  this  question  will  be 
stricken  out,  and  the  balance  of  the  opinion, 
as  thus  modified  and  hereby  supplemented, 
will  be  approved. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed. 

All  the  Justices  concur. 


(75  OkL  1) 

FIRST  NAT.  BANK  OF  BLANCHARD  v. 
RICHBURG.    (No.  8062.) 

(Supreme  Court  of  Oklahoma.   March  25,  1919. 
Rehearing  Denied  May  27,  1919.) 

(Syllabus  by  the  Court.) 

1.  Evidence  <8=>441(1)  —  Paboi,  Evidence— 
Written  Contbaot. 

As  a  general  rule,  parol  evidence  is  not  ad- 
missible to  contradict  or  vary  the  terms  of  a 
written  instrument,  either  by  attempting  to 
show  prior  negotiations,  or  by  a  contemporane- 
ous oral  agreement,  such  written  instrument 
having  been  executed,  delivered,  and  acted  up- 
on by  the  parties  interested  therein,  subsequent 
to  all  oral  agreements  and  negotiations  in  ref- 
erence to  what  it  should  contain. 

2.  Assignments  fob  Benefit  or  Cbeditobs 
«=>342— Acceptance  or  Benefits— Fraud- 
Estoppel. 

Where  a  creditor  elects  to  accept,  and  does 
accept,  the  benefits  of  provisions  favorable  to 
him  in  a  deed  of  assignment,  and  avails  him- 
self of  the  provisions  favorable  to  him,  he  cannot 
thereafter  attack  the  instrument  on  the  ground 
of  fraud,  because  of  other  provisions  favoring 
all  creditors  alike. 

8.  Assignments  fob  Benefit  of  Creditors 
«8=> 1 71  —  Evidence  -g=>441  (3)— Pabol  Evi- 
dence—Question  FOB  JUBT. 
Where  the  creditors  and  assignors  have  or- 
ally discussed  and  negotiated  in  reference  to  the 
conditions  which  a  deed  of  assignment  should 
contain,  and  subsequent  to  all  oral  agreements 
and  negotiations  a  written  instrument  or  deed 
of  assignment  is  executed,  delivered,  acquiesced 
in,  and  acted  upon,  and  the  creditors  receive 
and  avail  themselves  of  the  benefits  provided 
for  in  such  instrument,  and  where  such  instru- 
ment is  plain  and  unambiguous  in  its  terms,  it 
is  not  error  for  the  court,  in  the  absence  of 
fraud  or  mistake,  to  reject  oral  testimony  as  to 
conditions  orally  agreed  upon  prior  to  the  ex- 
ecution and  delivery  of  such  instrument,  nor 
«rror  for  the  court  in  such  case  to  take  the  case 
from  the  jury  and  construe  the  legal  effect  of 
the  plain,  unambiguous  terms  of  the  instru- 
ment 


Error  from.  County  Court,  McOlaln  Coun- 
ty; Geo.  F.  Johnson,  Judge. 

Action  by  J.  W.  Rlchburg,  trustee,  against 
the  First  National  Bank  of  Blanchard,  Okl. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

L.  T.  Cook,  of  Pur  cell,  and  Shartel,  Dudley 
ft  Shartel,  of  Oklahoma  City,  for  plaintiff  in 
error. 

Barefoot  ft  Carmichael,  of  Chickasha,  for 
defendant  in  error. 

HARRISON,  J.  This  appeal  comes  from 
the  county  court  of  McClaln  county.  It  was 
an  action  by  J.  W.  Rlchburg,  as  trustee  for 
the  Blanchard  Grocery  Company  of  Blanch- 
ard, OkL,  assignor,  against  the  First  National 
Bank  of  Blanchard,  Okl. 

The  facts  are  that  said  firm  on  October  28, 
1908,  being  in  falling  circumstances,  trans- 
ferred its  entire  stock  of  groceries,  notes, 
accounts,  etc.,  to  H.  G.  Cook,  in  trust  for  its 
creditors.  Cook  at  the  time,  was  lndorser  of 
the  grocery  firm's  note  to  the  First  National 
Bank  of  Blanchard  for  $400.  In  December 
1906,  the  defendant  in  error,  J.  W.  Rlchburg, 
then  representing  the  Williamson-Halsell- 
Fraiser  Grocery  Company,  a  creditor  -of 
said  grocery  firm,  induced  said  firm  to  make 
an  assignment,  which  it  did,  naming  Rlch- 
burg as  trustee.  One  condition  In  the  writ- 
ten assignment,  which  condition  appears  to 
have  been  agreeable  to  all  creditors,  was  that 
the  balance  of  $298  due  the  First  National. 
Bank  of  Blanchard  be  a  preferred  claim,  and 
be  paid  as  such,  which  condition  was  also 
agreeable  to  Cook,  the  lndorser  of  the  note. 

Another  condition  was  that  Rlchburg,  the 
trustee,  should  take  charge  of  the  business, 
replenish  the  stock,  and  pay  dividends  to 
creditors  with  money  collected,  and  that  the 
money  be  kept  on  deposit  with  the  First 
National  Bank,  and  dividends  to  creditors  be 
paid  through  said  bank. 

Upon  such  conditions  Rlchburg  took  charge 
of  the  stock  of  goods,  proceeded  to  sell  same 
out  in  the  course  of  ordinary  retail  trade,  and 
to  replenish  the  stock  from  time  to  time,  and 
to  keep  the  money  on  deposit  in  -said  First 
National  Bank,  and  to  pay  bills  and  dividends 
through  said  bank,  and,  pursuant  to  the  con- 
dition in  the  instrument  of  assignment,  paid 
the  balance  of  $298  due  on  the  $400  note,  on 
which  Cook  was  lndorser.  The  bank  ac- 
cepted such  payments,  and  applied  them  to 
the  satisfaction  of  said  note.  Rlchburg,  as 
trustee,  continued  thereafter  to  deposit  such 
amounts  as  he  collected  from  said  grocery 
business  with  the  said  First  National  Bank 
of  Blanchard. 

On  January  28,  1909,  said  bank,  without 
any  notice  to  Rlchburg,  the  trustee,  charged 
the  trustee's  account  with  the  sum  of  $292.- 
15,  an  amount  which  the  bank  claimed  was 
due  it  from  the  grocery  company  for  over- 
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draft.  Richburg,  the  trustee,  having  no 
knowledge  of  such  charge  against  his  trus- 
tee account,  thereafter  drew  a  check,  as  he 
had  authority  to  do  under  the  conditions  of 
said  instrument  of  assignment,  against  his 
trustee's  account  in  said  bank,  payment  of 
which  check  was  refused  by  said  bank,  and 
the  check  went  to  protest,  the  protest  fees 
amounting  to  $1.38.  The  trustee  objected 
to  the  bank's  refusal  to  pay  his  check,  and  to 
the  bank's  applying  his  trust  funds  to  the 
payment  of  said  overdraft,  and  demanded  of 
the  bank  that  the  amount  applied  in  payment 
of  said  overdraft  be  paid  back  to  him  as 
trustee ;  and,  upon  refusal  of  the  bank  to  pay 
back  to  him  the  amount  applied  on  said  over- 
draft, Richburg,  as  trustee  for  all  creditors, 
brought  this  suit  to  recover  the  amount  ap- 
plied by  the  bank  on  the  overdraft  and  the  ad- 
ditional sum  of  $1.38  protest  fees  charged  on 
the,  trustee's  check,  which  the  bank  had  re- 
fused to  pay. 

The  bank  answered  the  plaintiff's  petition, 
.claiming  that  it  had  the  right  to  charge  the 
trustee's  account  with  the  amount  of  said 
overdraft  on  the  ground  that  one  of  the  con- 
ditions upon  which  it,  as  one  of  the  creditors 
of  the  Blanchard  Grocery  Company,  had  giv- 
en its  consent  to  the  assignment,  and  agreed 
to  the  execution  of  the  instrument  of  as- 
signment, was  that  the  overdraft  be  treated 
as  a  preferred  claim.  The  decisive  issue, 
therefore,  was  whether  such  overdraft  be 
treated  as  a  preferred  claim ;  the  bank  claim- 
ed that  said  claim  was  to  be  so  treated ;  the 
trustee  denied  this,  and  claimed  that  he 
had  heard  nothing  about  the  overdraft,  ex- 
cept that  it  was  to  be  taken  care  of,  and  that 
there  was  no  condition  in  the  trust  deed  that 
such  overdraft  should  be  a  preferred  claim; 
that  the  only  preferred  claim  mentioned  in 
the  Instrument  of  assignment  or  trust  deed 
was  that  the  balance  of  $298  due  on  the  $400 
should  be  a  preferred  claim.  The  trust  deed 
contains  the  following  conditions,  to  wit: 

"It  is  further  agreed  between  the  parties  here- 
to that  the  claim  of  the  First  National  Bank 
of  Blanchard,  Oklahoma,  for  the  sum  of  $298.- 
00,  balance  due  on  the  note  of  $400.00,  which 
is  indorsed  by  H.  G.  Cook  of  Norman,  Okla- 
homa, is  a  preferred  claim  against  said  stock  of 
merchandise,  and  the  same  is  to  be  first  paid 
out  of  the  proceeds  of  the  sale  of  said  stock  as 
provided  herein." 

This  is  the  only  provision  in  the  Instru- 
ment which  in  any  manner  refers  to  the  pre- 
ferred claim.  The  instrument  itself,  as  ap- 
pears from  the  record,  was  executed  and  be- 
came effective  subsequent  to  all  oral  agree- 
ments and  conversations  In  regard  to  what 
its  provisions  should  contain. 

It  appears,  further,  that  said  instrument 
of  assignment  was  acknowledged  before  W. 
H.  Alkire  as  notary  public,  who  was  also  vice 
president  and  bookkeeper  for  said  First 
National  Bank.  It  appears  further  that  said 
First  National  Bank  acquiesced  in  and  aa- 


REPOBTER  (OkL 

sen  ted  to  such  assignment  to  the  extent  that 
it  kept  on  deposit  the  trust  funds  and  paid 
the  trustee's  checks  Issued  in  payment  of 
bills  In  the  course  of  business  and  accepted 
without  objection  the  trustee's  checks  In 
payment  of  the  balance  due  on  said  $400  note, 
and  applied  same  on  the  payment  of  said 
balance  as  a  preferred  claim,  thereby  avail- 
ing Itself  of  all  conditions  in  the  assignment 
favorable  to  itself.  It  appears  also  that  one 
of  said  checks,  for  $125,  was  issued  on  No- 
vember 27,  1908,  and  the  last  one,  for  $174, 
Issued  January  9, 1909,  both  being  applied  by 
said  bank  in  payment  of  the  preferred  claim 
mentioned  in  the  instrument  of  assignment, 
without  any  protest  or  objection  on  the  part 
of  said  bank,  and  without  any  mention  to 
Richburg,  the  trustee,  as  to  the  overdraft  be- 
ing understood  to  be  a  preferred  claim.  It 
further  appears  that,  after  the  execution  and 
delivery  of  the  instrument  of  assignment,  no 
mention  was  ever  made  to  Richburg  as  to 
the  overdraft  being  a  preferred  claim  until 
after  the  bank,  without  authority  of  the  trus- 
tee, had  applied  trust  funds  on  deposit  with 
the  bank  to  the  payment  of  said  overdraft, 
and  that  the  trustee  never  knew  of  said 
transaction  until  bis  check  against  the  trus- 
tee's account  was  turned  down  and  allowed 
to  gojto  protest  by  said  bank. 

The  court  heard  testimony  on  the  question 
as  to  whether  the  bank  gave  its  consent  to 
the  assignment  upon  condition  that  the  over- 
draft be  a  preferred  claim.  The  cashier  of 
the  bank  and  the  vice  president  of  the  bank 
testified  that  the  bank  gave  its  consent  upon 
the  express  condition  that  the  overdraft  be 
paid  as  a  preferred  claim.  Richburg,  the 
trustee,  denied'  this,  and  the  court,  after 
hearing  the  testimony  on  this  point,  decided 
that  as  the  instrument  of  conveyance  was 
executed  and  delivered  after  everything  had 
been  said  in  reference  to  the  conditions  that 
should  be  set  forth  In  such  instrument  and 
that  therefore  any  testimony  as  to  oral  agree- 
ments made  prior  to  the  execution  and  de- 
livery of  the  written  instrument  which  tend- 
ed to  change  or  vary  the  terms  or  condi- 
tions of  such  Instrument  was  not  admissible, 
and  that  the  written  instrument  itself  being 
executed  and  delivered  subsequent  to  all  oral 
agreements,  and  being  plain  and  unambigu- 
ous in  its  terms,  there  was  no  question  of 
fact  for  the  Jury  to  determine,  but  that  it 
was  a  plain  question  of  law,  to  be  determined 
by  the  court  as  to  what  were  the  conditions 
in  the  written  instrument.  The  court,  there- 
fore, withdrew  the  case  from  the  jury,  and 
construed  the  written  instrument  to  refer 
only  to  the  balance  due  on  the  $400  note,  and 
rendered  Judgment  in  favor  of  the  trustee, 
Richburg,  for  the  amount  of  trust  funds 
which  the  bank  had  applied  to  the  payment 
of  said  overdraft,  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum. 

[1, 3]  It  is  an  undisputed  fact  that  the  in- 
strument of  assignment  was  executed  and  de- 
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llvered  after  all  oral  agreements,  stipula- 
tions, and  conversations  In  reference  to  its 
conditions  had  been  bad;  that  it  was  exe- 
cuted and  acknowledged  before  the  Tice  presi- 
dent of  the  bank,  and,  so  far  as  the  record 
shows,  all  parties  to  the  Instrument  and  all 
creditors  of  the  firm  assented  and  consented, 
and  acted  upon  such  instrument  until  the 
bank,  without  any  authority  of  the  trustee, 
and  without  the  knowledge  of  such  trustee 
or  of  any  other  creditor,  applied  the  trust 
funds  to  the  payment  of  the  overdraft 
Therefore  we  think  the  trial  court,  in  with- 
drawing the  case  from  the  Jury  and  render- 
ing judgment  against  the  bank,  did  not  err. 

It  is  a  settled  principle  of  law  that  parol 
evidence  is  not  admissible  to  contradict  or 
vary  the  terms  of  a' written  Instrument  ei- 
ther by  attempting  to  show  prior  negotiations 
or  by  a  contemporaneous  oral  agreement 

See  Elliott  on  Contracts,  vol.  8,  Supp.,  | 
1C2L 

And  it  has  long  been  settled  by  this  court 
that— 

"The  execution  of  a  contract  in  writing  su- 
persedes all  the  oral  negotiations  or  stipulations 
concerning  its  terms  and  subject-matter  which 
preceded  or  accompanied  the  execution  of  the 
instrument,  in  the  absence  of  accident,  fraud, 
or  mistake  of  fact;  and  any  representation 
made  prior  to  or  contemporaneous  with  the  ex- 
ecution of  the  written  contract  is  inadmissible 
to  contradict  change,  or  add  to  the  terms  plain- 
ly incorporated  into  and  made  a  part  of  the 
written  contract.""  McNinch  v.  Northwest 
Thresher  Co.,  23  Okl.  388,  100  Pac.  524,  138 
Am.  St  Rep.  803. 

Also  National  Bank  of  Durant  v.  Ardmore 
Wholesale  Grocery  Co.,  33  Okl.  769,  127 
Pac.  1071 ;  and  Leasure  v.  Hughes,  178  Pac. 
696,  rendered  February  11,  1919,  not  yet  of- 
ficially reported;  and  also  Reinhelmer  v. 
Mays,  182  Pac.  230,  rendered  March  4,  1919, 
and  not  yet  officially  reported;  and  the  au- 
thorities relied  upon  in  the  latter  two  cases. 

[2]  It  is  also  a  settled  principle  of  law 
that  where  a  creditor  elects  to  accept,  and 
does  accept,  the  benefits  of  a  provision  fa- 
vorable to  him  in  a  deed  of  assignment,  he 
cannot  thereafter  attack  the  provisions  con- 
tained in  it  in  favor  of  other  creditors  on  the 
ground  of  fraud ;  be  must  accept  or  reject  it 
unequivocally.  2  R.  O.  L  j  32,  p.  676!  Al- 
liance Milling  Co.  v.  Eaton,  86  Tex.  401,  25 
a  W.  614,  24  L  R.  A.  369;  McLaughlin  v. 
Parks  City  Bank,  22  Utah,  473,  63  Pac.  589, 
54  L.  R.  A.  343 ;  Frierson  v.  Branch,  30  Ark. 
453;  Adler-Goldman  Commission  Co.  v.  Peo- 
ple's Bank,  65  Ark.  380,  46  S.  W.  536 ;  4  Cyc. 
277,278. 

It  is  undisputed  that  the  bank  received 
and  kept  the  deposit  of  the  trustee,. and  that 
it  accepted  and  applied  the  checks  issued  by 
the  trustee  in  payment  of  the  balance  due  on 
the  $400  note,  thereby  availing  itself  of  the 
conditions  favorable  to  itself,  and  we  might 


say  availing  itself  of  the  one  condition  in 
the  instrument  more  favorable  to  one  credi- 
tor than  another.  This  it  cannot  be  permit- 
ted to  do  under  the  facta  in  the  record  be- 
fore us. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

All  the  Justices  concur,  except  SHARP,  J., 
not  participating. 


PERRY  v.  SNYDER  et  aL 
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(Supreme  Court  of  Oklahoma.    May  8,  1919. 
Petition  for  Rehearing  Denied 
May  27,  1919.) 

(Syllabus  by  the  Court.) 

1.  Taxation  <0=»656, 734(10)— Tax  Sale— Tax 
Deed— Validity. 

A  sale  of  land  for  delinquent  taxes  at  a 
time  not  authorized  by  statute  is  void,  and  a 
tax  deed  based  thereon  is  a  nullity. 

2.  Judgment  «==>  101  (2) — Title  or  Plaintot 
—Default  Judgment— Reversal. 

Where  a  petition  in  ejectment  shows  on  its 
face  that  plaintiff  has  no  title  to  the  premises 
sued  for,  a  judgment  by  default  in  plaintiff's 
favor  is  erroneous,  and  will  be  reversed. 

8.  Appeal  and  Bebob  <8=>193(9)— Suhticien- 
ot  or  Petition— Objection. 
An  objection  that  a  petition  does,  not  state 
a  cause  of  action  may  be  urged  for  the  first 
time  on  appeal. 

4.  Taxation  «=»800(2)— Invalid  Tax  Deed— 
Gbanteb'b  Action  fob  Possession  — Pay- 
ment or  Taxes. 
Where  a  tax  deed  is  void,  it  is  not  neces- 
sary to  pay  or  tender  the  taxes,  interest,  and 
costs  which  have  been  paid  by  the  grantee  in 
said  deed  in  order  to  defeat  an  action  by  such 
purchaser  for  possession  of  the  property  de- 
scribed therein. 

Error  from  District  Court,  Pontotoc  Coun- 
ty; George  C.  Crump,  Judge. 

Ejectment  by  H.  R.  Snyder  against  Eliza- 
beth Perry  and  others.  Demurrer  to  amend- 
ed answer  sustained,  and  default  judgment 
for  plaintiff,  and  defendant  Elizabeth  Perry 
brings  error.  Reversed  and  remanded  with 
directions  to  enter  judgment  for  defendant. 

C.  P.  Green,  of  Ada,  for  plaintiff  in  error. 
J.  F.  McKeel,  of  Ada,  for  defendants  in  er- 
ror. 

HARDY,  a  J.  H.  R.  Snyder  sued  Eliza- 
beth Perry  and  others  in  ejectment  for  cer- 
tain lands  in  Pontotoc  county.  Demurrer 
was  sustained  to  defendant's  amended  an- 
swer, after  which  defendants  were  adjudged 
to  be  in  default,  and  judgment  was  rendered 
for  plaintiff  and  defendant  Elizabeth  Perry 
prosecutes  error. 
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[13  Plaintiff  claims  title  to  the  premises  by 
virtue  of  a  tax  deed  issued  to  him  by  the 
county  treasurer  of  Pontotoc  county,  bearing 
date  of  July  23,  1914.  The  deed  is  attached 
to  and  made  a  part  of  the  petition.  It  ap- 
pears from  the  recitals  in  the  face  of  the 
deed  that  the  premises  were  sold  on  Septem- 
ber 6,  1910.  By  section  4,  c.  73,  Sess.  Laws 
1910,  which  went  into  effect  June  17,  1910 
(Rev.  Laws  1910,  |  7398),  it  is  provided  that 
tax  sales  shall  commence  on  the  first  Monday 
in  November  in  each  year  between  the  hours 
of  9  o'clock  a.  m.  and  4  o'clock  p.  m.,  and  be 
continued  from  day  to  day  between  the  same 
hours  until  all  the  lands  subject  to  taxation, 
upon  which  taxes  remain  unpaid  shall  be 
sold.  The  sale  in  the  case  at  bar  was  at  a 
time  not  provided  by  statute,  and  was  there- 
fore unauthorized,  and  said  sale  and  the 
deed  based  thereon  were  void.  Holt  v.  Splc- 
er,  162  Pac.  686;  Blaine  Co.  Bank  et  al.  v. 
Noble  et  al.,  65  Okl.  361,  155  Pac.  532. 

[2]  The  petition  showed  on  its  face  that 
the  deed  under  which  plaintiff  claimed  was 
void,  and  therefore  conveyed  no  interest  in 
or  title  to  the  premises  therein  described. 
Spalding  v.  Hill,  47  Okl.  621,  149  Pac  1133. 
The  petition  therefore,-  failed  to  state  a 
cause  of  action  in  favor  of  plaintiff  and  the 
judgment  by  default  in  plaintiff's  favor  was 
erroneous,  and  will  be  reversed.  Clark  v. 
Holmes,  31  Okl.  164,  120  Pac.  642,  Ann.  Cas. 
1913D,  385. 

[3]  An  objection  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  not  waived  by  failing  to  urge  such 
objection  In  the  trial  court,  but  may  be  urged 
for  the  first  time  in  the  Supreme  Court 
Section  4742,  Rev.  Laws  1910 ;  Zahn  v.  Obert, 
159  Pac.  298. 

f4]  Defendant  was  not  required  to  pay  or 
tender  the  taxes,  interest,  and  costs  which 
had  been  paid  by  plaintiff  In  order  to  defeat 
his  action,  because  the  deed  under  which 
plaintiff  claimed  was  void.  Davenport  et  al. 
v.  Doyle,  157  Pac.  110;  Holt  v.  Spicer,  162 
Pac.  686. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
for  defendant. 


SPRADLING  v.  SPRADLING.    (No.  7553.) 

(Supreme  Court  of  Oklahoma.    Jan.  21,  1919. 
Rehearing  Denied  May  27,  1919.) 

(Byttalua  by  the  Court.) 

1.  Divohce  «=>331— Suit  fob  Alimony  Aft- 
eb  Decree— Statute. 
A  suit  against  a  former  husband  for  ali- 
mony may  be  maintained  by  a  former  wife, 
who  has  obtained  a  decree  of  divorce  from  him, 


upon  constructive  service,  In  a  court  of  another 
state  having  jurisdiction  over  neither  his  per- 
son nor  property;  such  decree  not  being  res 
judicata  of  the  subject  of  alimony,  and  the 
marital  status,  under  the  circumstances,  being 
held  not  indispensable  to  cognizance  of  ali- 
mony in  this  state. 

2.  Divorce  «=>284— Aumont  Pending  De- 
cree—Jurisdiction of  Supreme  Cotjbt. 

In  an  action  pending  on  appeal  to  review  a 
judgment  awarding  alimony  in  a  proceeding 
independent  of  divorce,  the  Supreme  Court,  un- 
der its  appellate  jurisdiction  in  cases  of  eq- 
uity, as  an  incident  to  such  jurisdiction  has 
authority  to  grant  alimony  pending  a  determi- 
nation of  such  appeal,  and  also  the  necessary 
counsel  fees  and  suit  money  for  the  prosecution 
of  such  proceeding. 

3.  Divobce  <g=>287— Awarding  of  Alimony 
—Appeal— Dismissal. 

Where  an  appeal  is  taken  without  superse- 
deas, from  a  judgment  awarding  alimony  and  a 
sum  for  the  maintenance  and  education  of  mi- 
nor children,  and  plaintiff  in  error  refuses  to 
comply  with  the  order  of  this  court  to  pay  to 
the  clerk,  for  the  benefit  of  an  indigent  defend- 
ant in  error,  certain  counsel  fees,  etc.,  and, 
having  disposed  of  bis  property,  goes  .and  re- 
mains without  the  confines  of  the  state  and 
beyond  process  of  the  court,  the  appeal  may  be 
dismissed. 

4.  Constitutional  Law  <@=>328— Juby  «8=>28 
(9)— Right  to  Juby  Tbial. 

The  dismissal  of  an  appeal  under  such  cir- 
cumstances is  not  a  denial  of  any  constitution- 
al right  of  the  plaintiff  in  error. 

(Additional  Syllabus  by  Editorial  Staff.) 

5.  Divorce  <9=>331— Decree— Alimony— Ju- 
bibdiction  of  foreign  courts. 

Where  a  foreign  divorce  was  granted  wife 
on  statutory  grounds  for  fault  of  defendant, 
while  he  was  a  nonresident,  served  only  by  pub- 
lication, the  court  had  jurisdiction  of  nothing 
except  the  marriage  status,  and,  without  juris- 
diction of  the  husband's  person  or  property,  any 
attempt  to  render  a  decree  against  him  in  per- 
sonam for  payment  of  alimony  would  be  void. 

6.  Divorce  <g=326— Judgment  in  Another 
State— Pull  Faith  and  Credit. 

Where  decree  in  a  Kentucky  divorce  suit 
to  the  extent  of  dissolving  a  marriage  was  con- 
ceded to  be  valid,  the  Supreme  Court  of  Okla- 
homa, under  the  full  faith  and  credit  clause  of 
the  federal  Constitution,  may  properly  give 
force  to  it  only  as  determinative  of  their  mari- 
tal etatus. 

Commissioners'  Opinion,  Division  No.  3. 

Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Suit  by  Nannie  Spradllng  against  S.  S. 
Spradling  for  alimony  and  allowance  for  the 
support  of  the  minor  children  of  parties  after 
divorce.  There  was  an  order  making  allow- 
ance for  temporary  support,  counsel  fees,  etc., 
and  restraining  defendant  from  disposing  of 
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bis  property  pending  action,  and  a  further 
allowance  for  maintenance  and  for  perma- 
nent alimony,  and  defendant  brings  error. 
Appeal  dismissed.  ,. 
See,  also,  158  Pac.  900. 

Leahy  &  MacDonald,  of  Pawhuska,  for 
plaintiff  In  error. 

Noffslnger  &  Broome,  of  Muskogee,  for  de- 
fendant In  error. 

BLEAKMORE,  0.  On  March  10, 1013,  suit 
for  alimony  and  an  allowance  for  the  support 
of  the  minor  children  of  the  parties  was  com- 
menced In  the  district  court  of  Osage  county 
against  S.  S.  Spradllng,  by  Nannie  Spradllng, 
who,  by  decree  of  the  Wolfe  circuit  court  of 
Wolfe  county,  Ky.,  had  obtained  a  divorce 
from  him  In  an  action  In  which  she  was 
plaintiff  and  he  was  defendant,  but  wherein, 
by  reason  of  his  having  removed  with  his 
property  from  that  state  and  acquired  a  resi- 
dence elsewhere,  constructive  service  only 
was  had  upon  him. 

At  the  beginning  of  the  suit  the  district 
court  of  Osage  county  made  an  allowance 
for  the  temporary  support  of  the  plaintiff 
and  her  minor  children  and  for  attorney's 
fees  and  suit  money,  and  Issued  an  order  re- 
straining the  defendant  from  disposing  of  his 
property  pending  the  action. 

Defendant  sought  by  writ  of  prohibition  to 
prevent  the  trial  court  from  entertaining  ju- 
risdiction, enforcing  its  orders,  and  proceed- 
ing to  a  determination  of  the  cause.  The 
writ  was  denied  by  this  court  Spradllng  v. 
Hudson,  District  Judge,  48  Ok).  767,  146  Pac. 
588.  Thereupon  defendant  paid  a  small  por- 
tion of  the  allowance,  but  subsequently  dis- 
regarded the  order  of  the  district  court  by 
refusing  to  pay  the  balance,  contemptuously 
disposed  of  all  of  his  property,  and  removed 
from  this  state.  Upon  further  proceedings 
in  the  trial  court  plaintiff  was  awarded 
$5,000  for  the  maintenance  and  education  of 
the  minor  children,  and  $2,500  as  permanent 
alimony.  Prom  this  judgment  the  defendant, 
S.  S.  Spradllng,  without  supersedeas,  ap- 
pealed. 

Thereafter,  on  June  6, 1916,  Nannie  Sprad- 
llng, upon  proper  application  to  this  court, 
was  allowed  $500  as  suit  money  necessary  to 
her  defense  here,  counsel  fees,  and  the  main- 
tenance of  herself  and  children  pending  the 
determination  of  such  appeal,  and  the  de- 
fendant was  ordered  to  pay  same  to  the  clerk 
of  this  court  within  30  days  from  that  date. 
Spradllng  v.  Spradllng  (not  yet  officially  re- 
ported) 158  Pac.  900. 

Although  amply  able  to  do  so,  he  has  re- 
fused to  comply  with  this  order,  and  is  now 
shown  to  be  without  the  state,  a  fugitive 
from  justice,  and  beyond  the  jurisdiction  of 
this  court 

The  case  Is  now  before  us  on  motion  of 
defendant  in  error  to  dismiss  the  appeal  for 
failure  of  the  plaintiff  in  error  to  comply 
with  the  order  of  this  court 


For  convenience  the  parties  are  referred  to 
as  they  appeared  in  the  trial  court 

It  is  contended  (1)  that  the  order  of  June 
6,  1916,  was  in  excess  of  the  jurisdiction  of 
this  court,  and  therefore  void,  for  the  reason 
that  alimony  pendente  lite,  counsel  fees,  and 
suit  money  are  cognisable  only  in  cases  where 
the  marital  relation  and  obligation  subsist 
between  the  parties ;  and  (2)  that  to  dismiss 
the  appeal  under  the  circumstances  would  be 
to  convict  defendant  of  contempt  without  a 
hearing,  and  close  to  him  the  courts  of  jus- 
tice of  this  state,  in  violation  of  his  rights 
under  section  25  and  section  6,  art  2,  of  our 
Constitution. 

[8,  •]  We  do  not  regard  either  contention 
as  tenable.  The  Kentucky  court  granted 
plaintiff  a  divorce  on  statutory  grounds  for 
the  fault  of  the  defendant  He  was  a  non- 
resident of  that  state,  and  service  of  process 
was  had  upon  him  by  publication  only.  The 
court  took  jurisdiction  of  nothing  except  the 
marriage  status;  and  under  these  circum- 
stances, in  the  absence  of  jurisdiction  of 
either  the  person  or  property  of  defendant 
any  attempt  to  render  a  decree  against  him  in 
that  suit  essentially  in  personam,  for  the 
payment  of  alimony  would  have  been  void. 
McDonald  v.  Mabee,  243  U.  S.  90,  37  Sup.  Ct 
343,  61  It.  Ed.  608,  L.  R.  A.  1917P,  458. 

The  decree  of  the  Kentucky  court,  to  the 
extent  of  dissolving  the  marriage  between  the 
parties,  is  conceded  to  be  valid;  and  under 
the  full  faith  and  credit  clause  of  the  federal 
Constitution  we  may  properly  give  force  and 
effect  to  It  only  as  determinative  of  their  mar- 
ital status.  Haddock  v.  Haddock,  201  U.  S. 
562,  26  Sup.  Ct  525,  50  L.  Ed.  867,  5  Ann. 
Gas.  L  And  this  view  in  no  respect  conflicts 
with  the  principle  announced  In  Thompson  v. 
Thompson,  226  U.  S.  651,  83  Sup.  Ct  129,  57 
L.  Ed.  347,  In  which  case  a  decree  of  divorce 
had  been  granted  the  husband  for  the  fault 
of  the  wife  in  a  state  where  by  misconduct 
she  might  forfeit  her  right  to  maintenance. 

A  review  of  the  authorities,  and  an  expres- 
sion of  opinion  as  to  whether,  independently 
of  legislative  enactment,  alimony  is  cogni- 
zable only  in  proceedings  ancillary  or  inciden- 
tal to  divorce,  would  seem  Inapposite,  as  our 
statute  recognizes  an  action  for  alimony 
alone. 

And  it  is  doubtless  true  that  where  the 
defendant  is  personally  served  with  process, 
a  decree  of  divorce  may  ultimately  determine 
the  property  rights  as  well  as  the  marital 
status  of  the  parties ;  but  with  such  a  judg- 
ment we  are  not  concerned  In  the  instant 
case. 

[1]  The  primary  question  before  us  for  de- 
cision seems  to  be  the  right  to  maintain  a 
suit  for  alimony  in  this  state  against  a  for- 
mer husband  by  a  woman  who  has  obtained 
a  divorce  from  him.  upon  constructive  service 
in  a  court  in  another  state  having  jurisdic- 
tion Over  neither  his  person  nor  property. 
The  precise  question  does  not  appear  to  have 
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been  determined  by  this  court;  but  upon 
consideration  of  decisions  from  other  juris- 
dictions, we  are  persuaded  that,  numerically 
and  by  the  better  reasoning,  modern  au- 
thoritative cases  sustain  the  conclusion  that 
such  an  action  is  maintainable  independent- 
ly of  statutory  authorization. 

In  Cox  v.  Cox,  19  Ohio  St.  502,  2  Am.  Rep. 
415,  It  Is  held: 

"A  husband  deserted  his  wife  in  this  state, 
where  both  parties,  up  to  the  time  of  the  de- 
sertion, were  domiciled.  To  a  petition  filed  by 
the  wife  for  divorce  and  alimony  the  husband 
appeared  and  answered,  setting  up  a  decree  of 
divorce  obtained  by  him  in  another  state,  in  a 
proceeding  in  which  there  was  no  jurisdiction  of 
the  person  of  the  wife  except  by  constructive 
service,  and  of  which  proceedings  she  had  no 
actual  notice.  Held,  that  the  domicile  of  the 
wife  remained  unaffected  by  the  desertion  of 
the  husband,  and  that  the  decree  of  divorce  was 
no  defense  to  her  petition  for  alimony." 

In  Thurston  v.  Thurston  et  al.,  58  Minn. 
279,  59  N.  W.  1017,  it  was  held  that  white  a 
decree  of  divorce  obtained  by  a  husband 
against  his  wife  in  another  state  on  construc- 
tive service  was  valid,  yet  "such  judgment 
determined  nothing  but  that  the  parties  were 
divorced,  and,  being  in  rem,  is  neither  res 
judicata  nor  an  estoppel  as  to  the  question  of 
alimony,  and  the  wife,  remaining  domiciled 
in  this  state,  may  maintain  an  action  for 
alimony  to  be  awarded  out  of  his  property  In 
this  state,  and  the  fact  that  the  marriage 
relation  is  dissolved  will  not  defeat  such 
action." 

In  Turner  v.  Turner,  44  Ala.  437,  In  which 
alimony  was  awarded  the  wife,  it  was  held: 

"A  suit  for  divorce,  commenced- by  the  wife 
in  the  courts  of  this  state,  who  is  herself  resi- 
dent in  this  state  at  the  time  she  sues,  is  not 
to  be  affected  by  another  suit,  subsequently 
commenced  by  the  husband,  for  a  divorce  against 
ber  in  the  courts  of  another  state,  to  which  he 
has  removed,  and  to  which  the  wife  did  not  ac- 
company him,  and  to  which  suit  the  wife  was 
not  a  party,  except  by  publication,  although  the 
husband's  suit  may  be  terminated  by  a  decree 
in'  his  favor  against  the  wife,  before  her  suit 
against  him  is  terminated  here.  The  jurisdic- 
tion of  the  court  of  this  state  having  attached 
in  favor  of  the  wife  here,  it  will  continue  to 
be  entertained,  until  its  powers  are  fully  en- 
forced in  ber  favor,  regardless  of  the  decree 
in  favor  of  the  husband  rendered  by  the  court 
of  such  other  state." 

And  in  the  body  of  the  opinion  it  is  said: 

"The  Indiana  divorce  in  favor  of  the  hus- 
band, Matthew  Turner  against  his  wife,  the 
jomplainant,  may  protect  him  upon  a  charge 
of  bigamy,  should  he  marry  again  in  this  state. 
•  •  •  If  it  is  valid,  it  unmarries  him,  and 
sets  him  free  from  his  marital  vows  to  her. 
He  is  no  longer  the  complainant's  husband. 
But  it  does  not  settle  her  right  to  alimony; 
it  d«»es  not  settle  her  right  to  dower  in  his 
lands,  and  her  statutory  right  to  distribution 
of  his  property  in  this  state,  in  the  event  she 


should  survive  him,  nor  any  other  interest  of  a 
pecuniary  character  she  may  have  against  him." 

In  Wright  t.  Wright,  24  Mich.  180,  it  la 
held: 

"Where  the  husband  resides  in  Indiana  and 
the  wife  resides  in  Michigan,  either  state  has 
authority,  in  respect  to  the  marriage  relation, 
to  determine  upon  its  validity  or  to  dissolve  it, 
so  far  as  the  party  resident  within  its  limits 
is  concerned;  and  if  one  proceeds  in  one  state 
such  proceeding  is  no  legal  impediment  to  the 
other's  taking  lik,e  steps  in  the  other  state, 
where  it  is  necessary  to  the  protection  of  any 
property  or  other  rights." 

"A  bill  for  divorce,  •  •  *  on  the  ground 
that  the  defendant  had  obtained  a  divorce  from 
the  complainant  in  the  state  of  Indiana,  on 
appeal  by  the  defendant  from  the  decree  below 
to  this  court,  does  not  differ,  as  regards  the 
granting  of  alimony,  from  any  other  divorce 
suit" 

See,  also,  Cook  v.  Cook,  Imp.,  56  Wis.  195, 
14  N.  W.  33,  443,  43  Am.  Rep.  708. 

In  Toncray  v.  Toncray,  123  Term.  476,  131 
S.  W.  977,  34  L.  R.  A.  (N.  S.)  1106,  Ann.  Caa. 
1912C,  284,  It  Is  held: 

"A  wife  remaining  at  the  matrimonial  domi- 
cile may  maintain  against  her  former  husband 
in  the  courts  of  that  state  a  suit  for  alimony 
after  a  decree  of  divorce  has  been  granted  to 
him  in  another  state  upon  mere  publication  of 
process,  without  actual  notice  to  her  of  the  suit, 
or  her  appearance  therein ;  where,  under  tho 
statute,  the  courts  may  decree  either  divorce  or 
alimony  without  the  other,  at  least,  where  the 
foreign  decree  is  silent  upon  the  subject  of  ali- 
mony." 

In  Rogers  v.  Rogers,  15  B.  Mon.  (54  Ky.) 
292,  it  is  held: 

"On  bill  filed  hi  Kentucky  the  husband  was  di- 
vorced from  his  wife.  Subsequently,  in  Ohio, 
a  court,  having  jurisdiction  of  the  subject- 
matter  and  persons,  decreed  alimony.  Held, 
that  the  decree  of  the  court  of  Ohio  could  not  be 
questioned  in  this  court  in  a  suit  to  recover  its 
amount." 

In  Adams  v.  Abbott,  21  Wash.  29,  56  Pac 
931,  it  Is  held: 

"Bellinger's  Ann.  Codes  &  St  |  5728,  requir- 
ing the  court,  on  dissolving  a  marriage,  to  make 
such  decree  with  respect  to  the  property  of  the 
parties  as  will  appear  just,  does  not  make  such 
decree  a  necessary  part  of  the  decree  of  di- 
vorce; and  where  a  decree  of  divorce  obtain- 
ed by  a  wife  in  a  foreign  state,  on  constructive 
service,  and  without  personal  jurisdiction  of  de- 
fendant, makes  no  provision  for  alimony  or 
with  respect  to  the  property  of  the  parties,  and 
the  husband  thereafter  becomes  a  resident  of 
Washington,  the  parties  having  community 
property  there,  the  wife  may  maintain  an  ac- 
tion in  such  state  for  alimony  and  for  the  ad- 
judication of  her  property  rights." 

In  Woods  v.  Waddle,  44  Ohio  St  449,  8  N» 
E.  297,  it  is  held: 
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"A.  and  P.  were  married  in  West  Virginia, 
at  their  domicile,  where  A.  retained  his  domicile, 
bat  P.  went  to  Tennessee,  where,  in  ex  parte 
proceedings,  she  obtained  a  divorce  a  vinculo 
from  A.;  but,  as  there  was  no  personal  service 
upon  A,  her  application  for  alimony  was  dis- 
missed without  prejudice  and  to  enable  her  to 
sue  for  it  elsewhere.  She  then  brought  suit 
here  for  alimony  alone,  and  to  reach  certain 
property  in  Ohio  belonging  to  A.,  in  which  case 
she  obtained  service  upon  A.,  who  also  ap- 
peared and  filed  pleadings  in  the  case,  and  on 
trial  the  court  found  sufficient  cause,  and  al- 
lowed her  alimony.  Held,  P.  had  a  right  thus 
to  bring  her  action  for  alimony  alone,  and  she 
could  have  her  claim  therefor  determined,  and, 
if  sustained  upon  trial,  the  court  could  allow 
her  reasonable  alimony  out  of  the  property 
of  A.'*  . 

In  Bodie  v.  Bates,  95  Neb.  757,  146  N.  W. 
1002,  L.  R.  A.  1915E,  421,  it  was  held: 

"Where  it  clearly  appears  that  in  a  suit  for 
divorce  in  a  sister  state,  under  the  statutes  of 
which  the  court  did  not  have  jurisdiction  to 
take  cognizance  of  reel  estate  then  owned  by 
the  husband  in  this  state,  nor,  without  consent 
of  the  parties,  to  consider  the  same  in  fixing  the 
amount  of  alimony,  and  no  such  consent  is  af- 
firmatively shown  to  have  been  given,  and  it 
also  clearly  appears  that  the  court  in  allowing 
alimony  to  the  wife  did  not  take  cognizance  of 
or  consider  such  real  estate  in  fixing  the  amount 
of  such  allowance,  but  allowed  the  wife  a  rea- 
sonable sum  only,  based  upon  the  property 
owned  by  the  husband,  situated  within  the  ju- 
risdiction of  that  court,  the  judgment  so  render- 
ed 16  not  a  bar  to  an  independent  suit  in  this 
state  by  the  wife,  after  divorce,  to  recover  a  rea- 
sonable amount  of  alimony  out  of  the  real  estate 
of  the  husband  situated  in  this  state;  nor  will 
the  fact  that  she  accepted  and  has  retained  the 
allowance  made  to  her  by  the  judgment  of  the 
other  court,  out  of  the  property  of  her  hus- 
band situated  within  the  jurisdiction  of  that 
court,  eBtop  her  from  prosecuting  such  suit." 

Determining,  as  we  do,  that  the  Kentucky 
divorce  was  not  res  judicata  as  to  the  matter 
of  alimony,  and,  under  the  circumstances  of 
the  instant  case,  that  the  subsistence  of  the 
marital  status  is  not  indispensable  to  cog- 
nizance of  alimony,  we  hold  that  the  action 
was  properly  maintainable  between  the  par- 
ties in  the  trial  court;  which  leaves  for  in- 
quiry the  question  of  the  authority  of  this 
court,  on  appeal,  to  make  the  order  of  June 
6,  1916,  relative  to  suit  money,  attorney's 
fees,  and  maintenance  of  defendant  In  error 
and  the  children  of  the  marriage  pending  an 
appeal. 

By  section  4987,  Revised  Laws  1910,  it  is 
provided: 

"After  a  petition  has  been  filed  in  an  action 
for  divorce  and  alimony,  or  for  alimony  alone, 
the  court,  or  a  judge  thereof  in  vacation,  may 
make  and  enforce  by  attachment  such  order 
to  restrain  the  disposition  of  the  property  of 
the  parties  or  of  either  of  them,  and  for  the 
use,  management,  and  control  thereof,  or  for 
the  control  of  the  children  and  support  of  the 
wife  or  husband  during  the  pendency  of  the  ac- 


tion, as  may  be  right  and  proper;  and  may  also 
make  such  order  relative  to  the  expenses  of  the 
suit  as  will  insure  an  efficient  preparation  of 
the  case.   •  • 

Manifestly,  by  virtue  of  the  foregoing  stat- 
utory provision,  the  trial  court  would  have 
been  authorized  to  make  such  an  order. 

The  very  gist  of  the  present  action  is  the 
enforcement  of  the  natural  and  legal  duty  of 
a  man  to  support  his  former  wife  and  the 
children  of  his  marriage  although  the  marital 
tie  has  been  severed,  for  his  fault,  in  a  prior 
action  in  which  the  performance  of  such 
duty  could  not  be  compelled.  Such  action  is 
necessarily  based  upon  the  undischarged  obli- 
gation of  the  marriage,  and  is  as  character- 
istically matrimonial  as  a  suit  for  divorce 
and  alimony  or  for  the  annulment  s>t  an  al- 
leged void  marriage. 

[2]  It  appears  to  us  on  principle  that  the 
same  rules  with  respect  to  alimony  ad  in- 
terim, counsel  fees,  and  suit  money  should 
govern  upon  appeal  in  such  action  as  are 
applied  by  this  court  in  the  exercise  of  its 
jurisdiction  in  other  matrimonial  actions. 

By  section  2,  art  7,  of  the  Constitution,  It 
is  provided: 

"The  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  coextensive  with  the  state,  and 
shall  extend  to  all  civil  cases,  at  law  and  in 
equity.   •  • 

This  provision  of  our  Constitution  would 
seem  sufficiently  comprehensive  to  confer  up- 
on this  court  by  implication,  without  specific- 
ally designating  them,  all  the  powers  requi- 
site and  incidental  to  orderly  procedure  and 
practice  in  the  making  and  enforcing  of  such 
orders  as  are  essential  to  the  demands  of  Jus- 
tice in  the  disposition  of  appeals. 

In  Hunt  v.  Hunt,  23  Okl.  490,  100  Pac.  541, 
22  L.  R.  A.  (N.  S.)  1202,  an  action  for  the  an- 
nulment of  a  marriage  wherein  this  court  di- 
rected the  payment  of  suit  money  and  coun- 
sel fees  by  the  plaintiff  in  error,  it  is  held: 

"In  a  suit  at  the  instance  of  a  husband  to 
annul  such  marriage,  the  court,  at  any  stage 
of  the  proceedings  where  he  is  shown  to  have 
property  sufficient,  may  make  and  enforce  an 
order  requiring  him  to  pay  a  reasonable  allow- 
ance for  the  maintenance  and  support  of  his 
wife  and  a  child  born  of  such  marriage,  and  a 
reasonable  allowance  for  suit  money  to  enable 
her  to  defend." 

In  Kostachek  v.  Kostachek,  40  Okl.  744, 
124  Pac.  761,  wherein  alimony  pendente  lite, 
counsel  fee  and  suit  money  were  awarded  in 
this  court,  and  the  foregoing  constitutional 
provision  considered  it  is  said: 

"The  exercise  of  such  authority  by  the  appel- 
late court  is  based  on  the  theory  that  the  juris- 
diction to  review  decrees  in  divorce  cases  car- 
ries with  it  by  implication  the  incidental  power 
to  make  such  allowances,  such  authority  being 
indispensable  to  the  proper  exercise  of  proper 
appellate  jurisdiction." 
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In  Hartshorn  v.  Hartshorn  (not  yet  of- 
ficially reported)  158  Pac.  608,  It  Is  held: 

"The  Supreme  Court  under  its  appellate  ju- 
risdiction in  cases  in  equity,  as  an  incident  to 
the  exercise  of  such  jurisdiction,  has  authority, 
in  actions  pending  on  appeal  in  said  court,  to 
review  decrees  in  divorce  proceedings,  to  grant 
alimony  pending  the  determination  of  such  ap- 
peal, and  also  the  necessary  counsel  fees  and 
suit  money  for  the  prosecution  of  such  pro- 
ceeding." 

We  are  of  opinion  that  the  order  of  June 
16,  1916,  was  made  in  the  valid  exercise  of 
its  judicial  power  by  this  court. 

[3,4]  While  it  has  been  held  that  where 
jurisdiction  of  a  defendant  has  been  obtain- 
ed by  summons,  a  court  is  without  power  to 
strike  his  answer  from  the  files,  suppress  tes- 
timony in  his  favor,  and  condemn  him  with- 
out consideration  thereof  and  without  a  hear- 
ing on  the  theory  that  he  has  been  guilty  of 
contempt  (Hovey  v.  Elliott,  167  U.  8.  409, 
17  Sup.  Ct  841,  42  L.  Ed.  215),  it  has  never 
oeen  judicially  determined,  so  far  as  we  are 
informed,  that  a  plaintiff  in  error  who,  as 
in  the  instant  case  absents  himself  and  keeps 
beyond  the  process  of  the  court  while  invok- 
ing its  jurisdiction  to  grant  him  affirmative 
relief,  may  refuse  to  obey  its  lawful  orders, 
and  consistently  urge  a  constitutional  right 
to  a  trial  by  a  jury  to  determine  his  guilt  or 
innocence  of  admittedly  contemptuous  con- 
duct, before  such  court  is  empowered  to  de- 
cline consideration  of  his  appeal.  In  Hovey 
v.  Elliott,  supra,  It  was  said: 

"Whether,  in  the  exercise  of  its  power  to 
punish  for  a  contempt,  a  court  would  be  jus- 
tified in  refusing  to  permit  one  in  contempt 
from  availing  himself  of  a  right  granted  by 
statute,  where  the  refusal  did  not  involve  the 
fundamental  right  of  one  summoned  in  a  cause 
to  be  heard  in  his  defense,  and  where  the  one 
in  contempt  was  an  actor  invoking  the  right 
allowed  by  statute,  is  a  question  not  involved 
in  this  suit" 

Prior  to  the  erection  of  the  state  the  Su- 
preme Court  of  the  Territory  of  Oklahoma 
in  Bennett  v.  Bennett,  15  Okl.  286,  81  Pac. 
632,  70  L.  R.  A.  6o4,  held:1 

"In  this  territory,  in  an  action  for  divorce, 
the  district  court  has  power  to  punish  a  con- 
tempt of  court  in  refusing  to  pay  alimony 
awarded  by  it,  by  striking  the  defendant's  an- 
swer from  the  record,  or  refusing  to  permit  him 
to  plead  further  in  a  case  in  which  the  defend- 
ant has  voluntarily  absented  himself  from  the 
territory  for  the  purpose  of  avoiding  contempt 
proceedings  for  failure  to  pay  such  alimony, 
and  punishment  for  contempt  cannot  be  other- 
wise inflicted." 

By  section  25,  art  2,  of  the  Constitution, 
it  is  provided: 

"The  Legislature  shall  pass  laws  defining 
contempts  and  regulating  the  proceedings  and 
punishment  in  matters  of  contempt:  Provided, 
that  any  person  accused  of  violating  or  dis- 
obeying, when  not  in  the  presence  or  hearing  of 


the  court,  or  judge  sitting  as  such,  any  order 
of  injunction,  or  restraint  made  or  entered  by 
any  court  or  judge  of  the  state  shall,  before 
penalty  or  punishment  is  imposed,  be  entitled 
to  a  trial  by  jury  as  to  the  guilt  or  innocence 
of  the  accused.  In  no  case  shall  a  penalty  or 
punishment  be  imposed  for  contempt,  until  an 
opportunity  to  be  beard  is  given." 

Even  if  it  could  be  consistently  argued 
that  a  decision  of  the  questions  presented 
upon  the  motion  to  dismiss  requires  a  deter- 
mination of  plaintiff's  guilt  or  innocence  oT 
an  Indirect  contempt  of  this  court,  and  that 
dismissal  of  his  appeal  is  a  penalty  within 
the  purview  of  the  foregoing  constitutional 
provision,  before  the  Imposition  of  which  he 
would  be  entitled  to  a  trial  by  jury  as  to  his 
guilt  or  innocence  of  such  contempt  and  an 
opportunity  to  be  heard  (a  question  unneces- 
sary to  decide),  yet  these  rights,  which  are 
peculiarly  for  his  benefit,  he  might  waive. 

"It  is  a  well-settled  principle  of  law,  rec- 
ognized by  all  appellate  courts,  that  every  one 
may  waive  a  right  intended  for  his  own  benefit 
if  it  can  be  relinquished  without  affecting  the 
legal  rights  of  others  and  without  detriment  to 
the  community  at  large.  •  •  •  The  right  of 
waiver  extends  to  and  includes  all  descriptions 
of  contractual,  statutory,  and  constitutional 
rights,  except  such  as  are  inalienable."  State 
v.  Frisbee,  8  Okl.  Cr.  406,  127  Pac.  1091. 

One  of  the  ordinary  methods  of  waiving  a 
right  is  by  acts  or  conduct  indicating  a  pur- 
pose to  relinquish  the  same.  From  the  course 
of  conduct  pursued  by  plaintiff  It  may  be 
conclusively  inferred  that  he  purposely  pre- 
vented a  jury  trial,  and  avoided  the  oppor- 
tunity to  be  heard  personally  relative  to  his 
refusal  to  comply  with  the  order  in  ques- 
tion. His  voluntary  absence  from  the  state, 
and  refusal  to  submit  his  person  to  the  juris- 
diction of  the  court,  renders  such  trial  by 
Jury,  to  which,  by  counsel,  he  asserts  the 
right,  a  legal  impossibility.  At  all  times  since 
his  refusal  to  comply  with  the  order  of  this 
court  he  has  been  afforded  the  claimed  con- 
stitutional opportunity  to  be  heard  in  regard 
thereto.  However  he  has  not  seen  fit,  even 
through  the  medium  of  counsel,  to  offer  any 
excuse  for  his  contemptuous  disobedience. 
The  rights  of  which  he  might  otherwise  have 
availed  himself  by  virtue  of  the  Constitu- 
tional provision,  supra,  if  applicable,  he  has 
waived. 

Here  the  fundamental  right  of  one  sum- 
moned in  a  cause  to  be  heard  in  his  own  de- 
fense is  not  involved.  On  the  contrary, 
plaintiff  is  an  actor  invoking  the  jurisdiction 
of  this  court,  seeking  affirmative,  progressive 
relief,  while  for  seventeen  months  he  has  re- 
fused, and  is  still  refusing,  to  comply  with 
its  lawful  and  reasonable  orders,  having  fled 
from  the  confines  of  the  state,  and  remained 
beyond  the  reach  of  its  judicial  process.  This 
court  has  been  at  all  times  open  to  plaintiff 
in  error  for  consideration  of  his  appeal  when 
he  complied  with  Its  orders  properly  made 
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in  the  progress  thereof ;  but  he  may  not  right* 
tally  Insist  upon  an  award  of  affirmative  re- 
lief while  willfully  disregarding  the  rules  of 
practice,  reasonable  orders,  and  methods  of 
procedure  made  and  adopted  by  this  court 
In  order  that  the  constitutional  guaranty 
that  "the  courts  of  justice  shall  be  open  to 
every  person,  and  speedy  and  certain  remedy 
afforded  for  every  wrong  and  for  every  in- 
jury to  person,  property,  or  reputation,  and 
right  and  justice  shall  be  administered  with- 
out sale,  denial,  delay,  or  prejudice,"  the 
courts  of  this  state  must  be  held  to  have  in- 
herent power  to  enforce  all  reasonable  and 
lawful  orders,  for  without  such  power  an  at- 
tempt to  administer  justice  would  inevitably 
result  in  failure  to  accomplish  the  purpose  of 
the  fundamental  law. 

The  position  of  plaintiff  in  error  that  he 
may  defy  the  court,  frustrate  the  purpose  of 
its  lawful  orders,  and  thus  prevent  his  ad- 
versary from  presenting  her  defense  here, 
and  yet  compel  consideration  of  his  own  pi  eft 
for  affirmative  action  by  virtue  of  arrogated 
constitutional  guaranties,  is  anomalous  in 
the  extreme. 

The  Criminal  Court  of  Appeals  of  this 
state  has  frequently  held  that  it  will  not 
consider  an  appeal  unless  the  defendant  is 
where  he  can  be  made  to  respond  to  any  or- 
der or  Judgment  which  may  be  rendered  in 
the  case,  and.  where  the  defendant  makes  his 
escape  from  the  custody  of  the  law  and  is  at 
large  as  a  fugitive  from  justice,  will  dismiss 
his  appeal.  Tyler  v.  State,  3  Okl.  Cr.  179, 
104  Pac.  919,  26  L.  R.  A  (N.  S.)  921;  Tan- 
ner v.  State,  5  Okl.  Or.  298,  114  Pac.  890; 
McGraw  r.  State,  7  Okl.  Cr.  105, 122  Pac.  242 ; 
Belcher  v.  State,  9  Okl.  Or.  50,  180  Pac.  515. 
And  such  dismissal  is  held  not  a  denial  of 
due  process  of  law. 

In  Reed  v.  Reed,  70  Neb.  779,  98  N.  W.  73, 
the  Supseme  Court  of  that  state  said: 

"We  come  now  to  the  question  as  to  wheth- 
er or  not  the  court  erred  in  refusing  to  allow 
the  plaintiff  to  proceed  with  the  trial  of  his 
case  without  complying  with  the  order  for 
the  payment  of  temporary  alimony,  and  in  dis- 
missing the  action  because  of  an  absolute  re- 
fusal on  plaintiff's  part  to  comply  with  that 
order.  This  question  seems  to  have  been  set- 
tled in  the  case  of  Brasch  v.  Brasch,  supra  [50 
Neb.  73,  69  N.  W.  392],  where  it  was  held  that 
It  was  entirely  witnin  the  discretion  of  the  dis- 
trict court,  when  the  sums  allowed  for  tem- 
porary alimony  should  be  paid,  whether  before 
the  final  hearing  of  the  action,  and  as  a  condi- 
tion precedent  to  the  right  of  the  husband  to 
farther  prosecute  or  defend,  or  to  postpone 
each  payment  until  the  final  hearing.'  It  is  con- 
tended, however,  that#  the  order  of  the  court 
was  a  violation  of  the*  rights  of  the  plaintiff  as 
defined  by  section  13  of  article  1  of  the  Con- 
stitution of  1875.  An  examination  of  that  sec- 
tion convinces  us  that  counsel'has  made  a  mis- 
take in  his  citation,  and  that  be  intended  to  cite 
section  9  of  article  1,  which  provides  that  'all 
courts  shall  be  open,  and  every  person,  for  an 
injury  done  him  in  his  land,  goods,  person,  or 
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reputation,  shall  have  remedy  by  due  course  of 
law  and  justice  administered  without  denial 
or  delay.'  Counsel  seems  to  think  that  this 
section  of  the  Constitution  guaranteed  him  a 
trial  of  bis  case,  whether  he  complied  with  the 
reasonable  orders  and  rules  of  the  court  or  not. 
In  this  he  is  mistaken.  Due  process  of  law, 
as  specified  in  this  section,  has  been  defined 
as  follows:  "Law,  in  its  regular  course  of  ad- 
ministration, through  courts  of  justice.'  'Due 
process  of  law  in  each  particular  case  means 
such  an  exertion  of  the  powers  of  the  govern- 
ment as  the  settled  maxims  of  law  permit  and 
sanction,  under  such  safeguards  for  the  pro- 
tection of  individual  rights  as  those  maxims 
prescribe  for  the  class  of  cases  to  which  the  one 
in  question  belongs.'  Ex  parte  Ah  Fook,  49 
Cal.  402.  'Due  process  of  law  is  a  course  of 
lawful  proceedings'  according  to  those  rules  and 
principles  which  have  been  established  in  our 
systems  of  jurisprudence  for  the  protection  and 
enforcement  of  private  rights.'  South  Platte 
Land  Co.  v.  Buffalo  County,  7  Neb.  253.  Due 
process  of  law  may  be  said  to  be  satisfied 
whenever  an  opportunity  is  offered  to  invoke 
the  equal  protection  of  the  law  by  judicial  pro- 
ceedings appropriate  for  the  purpose,  and  ade- 
quate to  secure  the  end  and  object  sought  to 
be  attained.  The  court  in  this  case  was  open 
to  the  plaintiff  for  the  trial  of  his  cause  when- 
ever he  complied  with  its  reasonable  rules  of 
practice  and  its  orders  properly  made  in  the 
process  of  the  litigation.  It  cannot  be  success- 
fully contended  that  a  plaintiff  may  have  a 
trial  of  his  cause  without  regard  to  rules  of 
practice,  to  forms  or  precedents,  or  the  reason- 
able methods  of  procedure  adopted  by  the 
courts.  In  order  to  guaranty  the  plaintiff  a 
speedy  trial,  and  that  justice  should  be  admin- 
istered to  him  without  denial  or  delay,  our 
courts  must  be  held  to  have  the  inherent  pow- 
er to  enforce  their  reasonable  orders;  for 
without  such  power  an  attempt  to  administer 
justice  would  inevitably  result  in  a  failure  to 
accomplish  the  end  sought  It  was  within  the 
power  of  the  court  to  require  the  plaintiff  to 
comply  with  its  order  before  permitting  him  to 
proceed  with  the  trial,  and  his  refusal  to  com- 
ply with  this  order  was  the  only  thing  which 
prevented  him  from  having  his  case  adjudicat- 
ed upon  its  merits.  If  he  had  complied  with 
this  order,  or  if  he  had  shown  to  a  reasonable 
certainty  that  he  was  unable  to  comply  with  it, 
no  doubt  the  court  would  have  permitted  him 
to  try  his  case,  instead  of  dismissing  it  with- 
out a  hearing. 

"The  plaintiff  alone  is  to  blame  for  the  sit- 
uation in  which  he  finds  himself,  and  we  recom- 
mend that  the  judgment  of  the  district  court  be 
afiirmed." 


In  Brown  v.  Brown,  22  Wyo.  316,  140  Pac. 
829,  51  L.  R.  A.  (N.  S.)  1119,  it  is  held: 

"Where  a  husband  sued  out  a  writ  of  error  to 
review  a  judgment  against  him  in  divorce,  and 
the  Supreme  Court  entered  an  order  requiring 
him  to  pay  a  specified  sum  to  his  wife's  at- 
torneys for  preparing  her  defense,  with  which 
he  failed  to  comply,  such  failure  amounted  to 
a  civil  contempt,  and  her  remedy  was  to  move 
to  dismiss  the  proceedings  in  error,  and  not  to 
punish  him  for  contempt." 
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In  the  body  of  the  opinion  it  is  said: 

"While  the  method  of  enforcing  its  orders  by 
citation  and  punishment  as  for  contempt  may, 
in  a  proper  case,  be  resorted  to  in  this  court, 
yet  upon  the  facts  here  there  is,  in  our  judg- 
ment, a  more  effective  remedy.  The  plaintiff 
fn  error  is  guilty,  if  at  all,  of  a  civil  but  not 
a  criminal,  contempt.  He  has  failed  without 
excuse  to  comply  with  the  order  of  this  court, 
and  by  his  petition  in  error  is  seeking  affirma- 
tive relief  at  the  hands  of  this  court  It  is 
elementary  that  such  conduct  is  not  favored. 
One  cannot  refuse  to  obey  the  lawful  order  of 
a  court  and  expect  relief  at  the  hands  of  the 
court.  This  rule  is  a  salutary  one,  and  has 
been  often  applied  by  the  courts.  Casteel  v. 
Casteel,  38  Ark.  477;  Peel  v.  Peel,  60  Iowa, 
521;  McClung  v.  McClung.  40  Mich.  403;  Wa- 
ters v.  Waters,  48  Mo.  385;  Zimmerman  v. 
Zimmerman,  7  Mont  114,  14  Pac.  665;  Walk- 
er v.  Walker,  82  N.  T.  260;  Williams  v.  Wil- 
liams, 6  S.  D.  284,  61  N.  W.  38.  The  motion 
for  a  citation  to  issue  as  prayed  is  refused,  but 
this  court  is  of  the  opinion  that,  if  the  order 
remains  uncomplied  with  on  June  1st  next  to 
wit  June  1,  1914,  then  a  showing  to  that  ef- 
fect will  support  a  motion  to  dismiss  the  pro- 
ceedings in  error." 

In  Bronk  v.  Bronk,  46  Fla.  474,  35  South. 
870,  110  Am.  St.  Rep,  101,  It  is  held : 

"The  appellate  court  will  not  determine  the 
correctness  of  the  action  of  the  lower  court  in 
issuing  an  injunction  and  writ  of  ne  exeat,  and 
render  a  decree  therein,  while  the  appellant 
who  has  escaped  from  custody,  and  in  defiance 
of  the  court  and  its  writs,  remains  beyond  its 
jurisdiction  and  renders  it  powerless  to  enforce 
any  decree  upon  this  feature  of  the  case  which 
k  might  render." 

In  the  body  of  the  opinion  it  is  said: 

"This  case  having  been  reached  for  final  dis- 
position, it  now  appears  by  another  sworn  re- 
turn of  the  sheriff  that  John  P.  Bronk  has  not 
returned  to  his  custody,  and  is  now  out  of  the 
jurisdiction  of  this  court.  The"  appellant  hav- 
ing, since  be  took  appeal,  voluntarily  placed 
himself  in  contempt  of  the  orders  of  the  court 
below,  and  having  gone  beyond  the  jurisdic- 
tion of  this  court  so  that  no  order  or  decree  it 
might  make  in  the  premises  could  be  personal- 
ly enforced  against  him,  we  are  confronted  with 
the  question  whether  he  has  a  right  to  a  bear- 
ing on  questions  based  on  the  injunction  and  ne 
exeat  orders.  Doubtless  the  general  rule  is 
that  a  party  is  not  deprived  of  any  strict  legal 
right  to  be  heard  by  placing  himself  in  con- 
tempt of  the  court,  especially  if  there  be  other 
means  available  by  which  the  court  may  en- 
force its  orders.  Hovey  v.  Elliott,  167  U.  S. 
409.  428,  17  Sup.  Ct.  Rep.  841,  42  L.  Ed.  215, 
and  cases  there  cited.  But  the  right  to  be 
heard  upon  appeal  or  writ  of  error  has  not 
been  held  to  be  one  which  a  party  cannot  de- 
prive himself  of  by  his  voluntary  act  of  putting 
himself  in  contempt  of  the  court  by  escaping 
from  custody  and  evading  the  power  and  pro- 
cess of  the  law  and  the  courts.  It  is  distinct- 
ly held  in  the  above-cited  case  [167  U.  S.],  on 
pages  443  and  444  [17  Sup.  Ct  841,  42  L.  Ed. 
215],  that  such  a  question  was  not  involved  in 
that  suit    In  this  state  it  is  decided  that  an 
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appellate  court  win  refuse  to  hear  a  criminal 
case  on  writ  of  error,  where  the  plaintiff  in  er- 
ror has  escaped,  and  is  not  within  the  control 
of  the  court  below,  either  actually  by  being  in 
custody,  or  constructively  by  being  out  on  bail. 
Woodson  v.  State,  19  Fla.  549.  This  case  has 
been  repeatedly  followed  in  this  court.  The 
principle  of  those  cases  applies  here.  The 
court  will  not  *t  the  instance  of  the  appellant, 
determine  the  correctness  of  the  action  of  the 
lower  court  in  issuing  the  injunction  and  writ 
of  ne  exeat,  and  render  a  decree  therein,  while 
the  appellant  in  defiance  of  the  court  and  of 
its  writs,  remains  beyond  its  jurisdiction,  and 
renders  it  powerless  to  enforce  any  decree  up- 
on this  feature  of  the  case  which  it  might  ren- 
der. In  the  case  of  State  v.  Ackerson,  25  N. 
J.  L.  209,  .the  defendant  had  been  arrested  on 
a  capias,  and  had  suffered  himself  to  be  res- 
cued, and  had  escaped  from  custody.  It  was 
held  that  he  was  in  contempt  and  had  no 
standing  in  the  court  whose  process  be  resist- 
ed and  whose  authority  he  contemns,  and  is 
not  entitled  to  be  relieved  by  that  court,  and 
that  the  appellate  court  would  not  interfere  in 
a  cause  where  the  court  below  ought  not  and 
would  not  Freese  v.  Swayze,  26  N.  J.  Eq. 
437;  Mussina  v.  Bartlett,  8  Port.  (Ala.)  277; 
People  v.  Horton,  46  El.  App.  484,  438." 

In  Wright  v.  Wright  supra,  the  Supreme 
Court  of  Michigan  made  the  following  order: 

"We  see  no  difference  between  this  and  any 
other  divorce  suit  so  far  as  the  question  of 
alimony  is  concerned.  An  allowance  of  $75 
is  ordered  to  be  paid  within  thirty  days  or  the 
appeal  will  be  dismissed." 

In  Peel  v.  Peel,  50  Iowa,  521,  it  is  held: 

"In  an  action  ffr  divorce  by  the  wife,  the 
failure  of  the  husband  to  obey  an  order  of  the 
court  directing  the  payment  of  alimony  will 
only  in  extreme  cases  authorise  the  striking  of 
his  answer  from  the  files." 

"Where  the  wife  is  defendant  the  failure  or 
refusal  to  comply  with  the  order  may  very 
properly  be  punished  by  striking  the  petition  or 
dismissing  the  case." 

In  White  v.  White,  148  App.  Div.  883,  132 
N.  Y.  Supp.  1043,  it  is  held: 

"Where  defendant  in  divorce,  by  his  refusal 
to  obey  the  orders  of  the  court  as  to  alimony 
and  counsel  fees,  and  to  provide  the  expenses 
of  plaintiff's  opposition  to  his  appeals,  made 
it  impossible  for  plaintiff  to  oppose  such  ap- 
peals, they  will  be  dismissed." 

And  in  the  body  of  the  opinion  it  is  said : 

"The  defendant  by  bis  insistent  refusal  to 
obey  the  orders  of  the  court  as  to  the  alimony 
and  counsel  fee  and  for  providing  the  expenses 
of  the  plaintiff  in  opposing  his  appeal,  and  his 
withdrawal  from  this  state,  has  rendered  it  im- 
possible for  the  plaintiff-  to  oppose  these  ap- 
peals and  sustain  the  judgment  and  orders  ap- 
pealed from.  Certainly  the  court  cannot  allow 
a  party  to  an  action  to  treat  the  orders  of  the 
court  with  contumely  and  contempt,  and  at  the 
same  time  allow  him  to  prosecute  an  appeal, 
especially  where  it  appears  that  a  compliance 
with  the  order  is  essential  to  the  respondent 
to  sustain  the  judgment  and  orders  appealed 
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from.  There  is  no  question  of  inability  of  the 
defendant  to  comply  with  the  judgment  and  or- 
ders. He  has  simply  treated  the  orders  of  the 
court  with  contempt,  and  withdrawn  from  its 
jurisdiction,  so  that  they  cannot  be  enforced." 

See,  also,  Waters  v.  Waters,  49  Mo.  386; 
Tattle  v.  Tuttle,  21  N.  D.  503,  131  N.  W. 
460,  Ann.  Cas.  1913B,  1;  Casteel  v.  Casteel, 
38  Ark.  477;  Bnehler  v.  Bnehler,  38  Nev. 
500,  151  Pac.  44. 

The  appeal  Is  dismissed. 

PER  CURIAM.   Adopted  In  whole. 


<16  OM.  Or.  673) 
McKINSTRT 


v.  STATE.  (No. 


A-3232.) 
May 


(Criminal  Court  of  Appeals  of  Oklahoma. 
81,  1019.) 


;Svllabu$  hy  Editorial  Staff.) 

1.  Animals  ©=>36  —  Violation  or  Quaban- 
tine  Ruix—Offinsb— Statute. 

In  prosecution  under  Laws  1910-11,  c.  115, 
|  8,  making  it  an  offense  to  violate  certain 
rules  of  quarantine  promulgated  by  state  board 
of  agriculture,  which  it  is  authorized  to  make 
by  Rev.  Laws  1910,  |  28,  as  amended  by  Laws 
1913,  c.  228,  I  1,  a  conviction  cannot  be  sus- 
tained were  there  is  no  record  proof  that  quar- 
antine line  had  been  established  pursuant  to 
rules  of  such  board;  proof  of  its  establishment 
by  state  and  federal  inspectors  not  warranting 
a  conviction. 

2.  Animals  <S=>36— Violation  of  Quaran- 
tine Rules  — Establishment  of  -Quaran- 
tine. 

In  a  prosecution  for  violating  quarantine 
rules,  the  establishment  of  quarantine  must 
be  shown  before  the  penal  statute  can  be  set 
in  motion. 

Appeal  from  County  Court,  Jefferson  Coun- 
ty; B.  L.  Dlllard,  Judge. 

Albert  McKlnstry  was  convicted  of  a  mis- 
demeanor, and  appeals.  Reversed. 

Slgler  *  Howard,  of  Ardmore,  and  B.  B. 
Blake,  of  Oklahoma  City,  for  plaintiff  In  er- 
ror. 

a  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Albert 
McKlnstry,  was  convicted  in  the  county  court 
of  Jefferson  county  upon  an  information 
charging  "that  he  did  willfully  and  unlawful- 
ly drive  and  cause  to  be  driven  about  80  head 
of  cattle  from  Carter  county,  Okl.,  across  the 
quarantine  line  established  by  the  state 
board  of  agriculture,  in  violation  of  the  rules 
and  regulations  as  established  by  the  board 
of  agriculture." 


In  accordance  with  the  verdict  of  the  Jury 
he  was  sentenced  to  pay  a  fine  of  $300. 
From  the  judgment  he  appealed  by  filing  In 
this  court,  on  December  li,  1917,  petition  in 
error  with  case-made. 

The  Attorney  General  has  filed  the  follow- 
ing confession  of  error: 

"This  prosecution  was  commenced  and  car- 
ried on  under  section  3  of  chapter  115,  Session 
Laws  of  Oklahoma  1910-11.  That  section 
makes  it  a  crime  to  violate  certain  rules  of 
quarantine  promulgated  by  the  state  board  of 
agriculture— not  a  rule  of  an  inspector  in  their 
employ. 

"The  most  favorable  view  which  we  can  at- 
tach to  a  statute  like  ■  this  one  is  that  these 
rules  have  the  force  of  statutes  only  when 
substantially  pleaded  and  proven  at  the  trial. 
Anyway,  anything  less  than  satisfactory  proof 
of  such  rules  of  the  board  in  establishing  a 
quarantine  would  not  possess  color  of  proof  of 
a  violation  of  a  penal  statute. 

"The  record  in  this  case  fails  to  disclose  any 
proof  that  the  quarantine  line  established  had 
been  done  in  pursuance  to  the  rules  of  the 
state  board  of  agriculture.  The  inspector  tes- 
tified'that  he  and  a  man  by  the  name  of  BarnelL 
a  federal  inspector,  established  the  quarantine 
line.  The  statute  itself  prescribes  how  a  quar- 
antine is  to  be  established  in  respect  to  making 
it  a  crime  under  section  3,  chapter  115,  Ses- 
sion Laws  1910-11,  for  its  violation. 

"The  law  is  section  28,  Revised  Laws  OklH 
1910,  as  amended  by  section  1,  chapter  228, 
Session  Laws  1913,  and  reads  as  follows:  The 
state  board  of  agriculture  shall  have  the  power 
and  authority  to  establish  at  any  time  quaran- 
tine lines  in  this  state  and  make  rules  and 
regulations  to  maintain  and  enforce  the  same 
to  prevent-  the  communicating  or  conveying  of 
any  contagious  or  infectious  diseases  of  live 
stock  within  this  state,  as  provided  by  law. 
When  the  state  board  of  agriculture  shall  have 
determined  said  quarantine  line,  or  lines,  the 
president  of  said  board  shall  at  once,  issue 
his  proclamation  setting  forth  and  proclaim- 
ing the  boundary  and  location  of  said  quaran- 
tine line  or  lines,  the  orders,  regulations  and 
rules  so  prescribed  by  said  board,  and  the  said 
president  of  said  board  shall  at  the  earliest 
practicable  date  publish  once  hi  no  less  than 
three  newspapers  of  general  circulation  with- 
in the  state  a  notice  of  said  proclamation  and 
such  publication  shall  be  deemed  full  and  suffi- 
cient legal  notice  of  the  proclamation  of  said 
board/ 

"In  a  prosecution  for  violating  quarantine 
rules,  it  is  elementary  that  the  establishment  of 
the  quarantine  must  be  shown  before  the  penal 
statute  can  be  set  in  motion.  This  not  having 
been  done,  or,  at  least,  the  record  not  disclos- 
ing it  if  it  were  done,  we  would  not  be  justified 
in  asking  the  appellate  court  to  affirm  the  judg- 
ment in  this  case." 

After  a  careful  examination  of  the  record, 
our  conclusion  is  that  the  confession  of  error 
is  well  founded,  and  should  be  sustained. 
For  the  reasons  therein  stated,  the  judg- 
ment is  reversed. 


»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digest*  and  Indexes 
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(16  Okl.  Cr.  149) 

McDANIEL  v.  BROWN,  District  Judge, 
(No.  A-2386.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

31,  1919.) 

(Syllabus  ly  the  Court.) 

Clbbks  of  Courts  «=»76  —  Criminal  Law 
<g=>93  —  Faixuhe  to  Pat  Over  Fees  to 
County  —  Pbooedube— Misdemeanor— Ju- 
bisdiction. 
Pen.  Code  (section  2092,  Rev.  Laws  1910) 
provides:  "If  there  be  in  any  other  chapter 
of  the  laws  of  this  state  a  provision  making 
any  specific  act  criminal  and  providing  the 
punishment  therefor,  and  there  be  in  this  Pe- 
nal Code  any  provision  or  section  making  the 
same  act  a  criminal  offense  or  prescribing  the 
punishment  therefor,  that  offense  and  the  pun* 
ighment  thereof  shall  be  governed  by  the  spe- 
cial provisions  made  in  relation  thereto,  and 
not  by  the  provisions  of  this  Penal  Code." 
Held  that,  in  a  prosecution  against  a  district 
court  clerk  for  failing  and  refusing  to  pay  fees 
charged  and  collected  as  clerk's  costs  into  the 
county  treasury,  the  specific  provisions  of  the 
fees  and  salary  act  (section  3213,  Rev.  Laws 
1910)  must  govern  as  against  provisions  of 
the  Penal  Code.  Held,  further,  that  when  the 
alleged  -amount  of  fees  embezzled  is  $20  or 
less,  the  information  charges  only  a  misdemean- 
or of  which  the  county  court  has  exclusive  ju- 
risdiction. 

Application  by  Ned  McDanlel  for  writ  of 
prohibition  to  Hon.  G.  A.  Brown,  District 
Judge  of  Jackson  County.    Writ  awarded. 

Robinson  &  Hamilton,  of  Altus,  and  Fain 
&  Young,  of  Lawton,  for  petitioner. 

The  Attorney  General,  C.  B.  Hall,  Co. 
Atty.,  of  Holdenville,  and  S.  B.  Garrett,  of 
Altus,  for  respondent 

PER  CURIAM.  This  was  an  application 
for  writ  of  prohibition,  to  prohibit  the  district 
court  of  Jackson  county  and  Hon.  G.  A. 
Brown,  specially  assigned  to  preside  over 
said  court,  from  further  proceeding  in  the 
trial  of  an  information,  wherein  petitioner, 
Ned  McDaniel,  as  clerk  of  the  district  court 
of  Jackson  county,  was  charged  with  the 
embezzlement  of  fees  alleged  to  be  received 
by  him  in  the  sum  of  $9.15,  as  costs,  in  civil 
action  No.  709  In  said  district  court,  entitled 
Farmers'  Bank  of  Olustee,  Plaintiff,  v.  Mrs. 
Annie  L.  Scott,  Defendant,  the  same  being 
then  and  there  the  money  and  property  of, 
due,  payable,  and  unpaid  to,  the  county  of 
Jackson  and  the  county  treasury  of  said 
county. 

It  is  averred  In  the  petition :  That  the  de- 
fendant interposed  a  demurrer  to  said  infor- 
mation on  the  ground,  among  others,  that 
said  district  court  had  no  Jurisdiction  of  the 
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offense  charged  or  attempted  to  be  charged 
therein,  which  demurrer  was  overruled  by 
the  court  Thereupon  the  defendant  enter- 
ed a  plea  of  not  guilty,  and  the  case  proceed- 
ed to  trial.  The  Jury  rendered  their  verdict 
finding  the  defendant  Ned  McDanlel  guilty  as 
charged  and  leaving  his  punishment  to  be 
fixed  by  the  court.  That  motions  for  new 
trial  and  in  arrest  of  judgment  were  duly 
filed,  and  that  the  court  fixed  the  time  for 
pronouncing  judgment  and  sentence  on  the 
verdict. 

It  is  further  averred  that  upon  the  record 
attached  and  the  undisputed  facts  It  appears 
that  the  district  court  of  Jackson  county  was 
and  Is  without  jurisdiction  to  try  said  In- 
formation, and,  unless  prohibited  by  a  writ 
of  prohibition  from  this  court  from  proceed- 
ing further  in  said  case,  and  from  pro- 
nouncing judgment  and  sentence  against  this 
petitioner,  he  will  suffer  irreparable  injury 
thereby,  that  petitioner  Is  wholly  without 
means  and  will  be  unable  by  reason  of  his 
poverty  of  securing  and  paying  for  a  tran- 
script and  case- made  for  appeal  to  this  court 
from  said  judgment  and  that  petitioner  has 
no  other  adequate  remedy  to  secure  his 
rights. 

In  the  case  of  Warner  v.  Mathews,  Dis- 
trict Judge,  11  Okl.  Cr.  122.  143  Pac  516,  the 
precise  question  here  presented  was  consid- 
ered and  determined.   It  was  therein  held: 

"The  Penal  Code  provides  (Rev.  Laws  1910. 
S  2092):  'If  there  be  in  any  other  chapter  of 
the  laws  of  this  state  a  provision  making  any 
specific  act  criminal  and  providing  the  punish- 
ment therefor,  and  there  be  in  this  Penal  Code 
any  provision  or  section  making  the  same  act 
a  criminal  offense,  or  prescribing  the  punish- 
ment therefor,  that  offense  and  the  punishment 
thereof  shall  be  governed  by  the  special  provi- 
sions made  in  relation  thereto,  and  not  by  the 
provisions  of  this  Penal  Code.'  Held  that  in 
a  prosecution  against  a  district  court  clerk  for 
failing  and  refusing  to  pay  fees  charged  and  col- 
lected as  clerk's  costs  into  the  county  treasury, 
the  specific  provision  of  the  fees  and  salaries 
act  (section  3213,  Revised  Laws  1910)  must 
govern  as  against  provisions  of  the  Penal  Code. 
Held,  further,  that  when  the  alleged  amount  of 
fees  embezzled  is  $20  or  less,  the  information 
charges  only  a  misdemeanor  of  which  the  coun- 
ty court  has  exclusive  jurisdiction." 

It  is  our  opinion  that,  under  the  provisions 
of  the  Penal  Code  quoted  \p  the  opinion  in 
the  case  of  Warner  v.  Mathews,  District 
Judge,  the  offense  charged  in  the  information 
in  this  case  Is  a  misdemeanor.  It  follows 
that  the  district  court  of  Jackson  county  is 
without  jurisdiction  to  render  judgment  on 
the  verdict  rendered  in  said  cause. 

It  Is  therefore  ordered  that  the  writ  is- 
sue prohibiting  the  respondent  as  prayed  for 
in  the  petition. 


«=>For  other  cases  aee  same  topic  and  KKY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


OkL) 


(16  Okl.  Gr.  875) 

FLEETWOOD  et  al.  v.  STATE. 
(No.  A-3219.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  31,  1919.) 
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statute  the  record  or  case-made  moat  affirma- 
tively show  that  the  trial  court  or  judge  there- 
of for  good  cause 'shown  extended  the  time; 
otherwise,  this  court  is  without  jurisdiction  to 
review  the  judgment,  and  such  appeal  will  be 
dismissed.' " 


(S-jUabut  by  Editorial  Staff.) 

Chimin  a  i.  Law  «=>1069(6)  —  Appeal  —  Tno 
fob  Taking  Appeal— Statute. 
Rev.  Laws  1910,  §  0991,  providing  that  an 
appeal  must  be  taken  within  60  days  from 
judgment,  unless  the  time  is  extended  by  the 
trial  court  or  the  judge  thereof,  is  mandatory, 
and,  where  there  was  no  extension,  an  appeal 
filed  one  day  late  would  be  dismissed. 

Appeal  from  County  Court,  Sequoyah 
County;   W.  B.  Wall,  Judge. 

Red  Cloud  Fleetwood  and  Grethel  Priest 
were  convicted  of  a  violation  of  the  prohibi- 
tory liquor  law,  and  they  appeal.  Appeal 
dismissed,  and  canse  remanded  with  di- 
rections. 

McCombB  &  McCombs,  of  Salllsaw,  for 
plaintiffs  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen,,  for  the  State. 

PER  CURIAM.  Plaintiffs  In  error,  Red 
Cloud  Fleetwood  and  Grethel  Priest,  were 
jointly  tried  and  convicted  on  an  information 
charging  that  they  did  unlawfully  convey 
and  transport  six  gallons  of  intoxicating  liq- 
uor from  a  point  named  to  another  point  in 
the  town  of  Salllsaw,  and  were  each  sentenc- 
ed to  be  confined  in  the  county  Jail  for  30 
days  and  to  pay  a  fine  of  $50.  The  judgment 
was  rendered  on  the  10th  day  of  October, 
1917.  An  appeal  was  attempted  to  be  taken 
by  filing  in  this  court  on  December  10,  1917, 
a  petition  in  error  with  case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal,  which  Is  as  follows : 

"The  judgment  in  this  case  was  rendered  Octo- 
ber 10,  1917.  The  appeal  was  filed  in  this  court 
on  the  10th  day  of  December,  1917,  which  was 
61  days  after  judgment  was  rendered.  Section 
5991,  Revised  Laws,  provides  that  an  appeal 
must  be  taken  within  60  days  from  judgment, 
unless  the  time  is  extended  by  the  trial  court 
or  judge  thereof.  There  was  no  extension  in 
this  case.  Therefore  the  appeal  was  filed  one 
day  late. 

"The  above  statute  is  mandatory,  and  has  re- 
ceived construction  by  this  court  in  a  dozen  cas- 
es. Among  them  is  State  v.  Gunter,  13  Okl. 
Cr.  83  [162  Pac  231],  in  which  the  court  said : 
'Procedure  Criminal,  §  5991,  Rev.  Laws  1910, 
provides  that:  "In  misdemeanor  cases  the  ap- 
peal must  be  taken  within  sixty  days  after  the 
judgment  is  rendered:  Provided,  however,  that 
the  trial  court  or  judge  may,  for  good  cause 
shown,  extend  the  time  in  which  such  appeal 
may  be  taken  not  exceeding  sixty  days."  Held, 
that  when  an  appeal  in  a  nfisdemeanor  case  is 
not  taken  within  the  60  days  prescribed  by  the 


An  examination  of  the  record  discloses  that 
the  motion  to  dismiss  is  well  founded  and 
should  be  sustained.  For  the  reasons  stated 
therein,  the  appeal  is  dismissed,  and  the 
cause  remanded  to  the  trial  court,  with  direc- 
tion to  cause  its  judgment  and  sentence  to  be 
carried  into  execution. 


(16  Okl.  Cr.  877) 
SHOBE  v.  STATE.    (No.  A-3119.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

.  81,  1919.) 

(ByUobut  by  Editorial  Staff.) 

Cbminal  Law  «=»1069(1>— Time  fob  Filing 
Appeal— Misdemeanob. 
The  Criminal  Court  of  Appeals  has  no  ju- 
risdiction to  entertain  an  appeal  from  a  judg- 
ment of  conviction  for  a  misdemeanor  filed 
therein  later  than  the  120th  day  after  the  rendi-  • 
tion  of  the  judgment,  and  an  appeal  filed 
after  that  time  will  be  dismissed. 

Appeal  from  County  Court,  Major  County ; 
Harry  Randall,  Judge. 

M.  L  Shobe  was  convicted  of  the  crime  of 
malicious  trespass  upon  an  Inclosed  field,  and 
sentenced  to  pay  a  fine  of  $5  and  costs  of  the 
action,  and  he  appeals.    Appeal  dismissed. 

John  V.  Roberts,  of  Fairvlew,  and  Chas.  L. 
Moore,  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  a  pretended  appeal 
from  the  county  court  of  Major  county, 
wherein  the  defendant  was  convicted  of  the 
crime  of  malicious  trespass  upon  an  inclosed 
field  after  having  been  expressly  forbidden 
to  enter  said  field,  and  his*  punishment  fixed 
at  a  fine  of  $5  and  the  costs  of  the  action. 

The  Judgment  of  conviction  was  rendered 
on  the  13th  day  of  March,  1917.  The  petition 
in  error  and  case-made  were  not  filed  in  this 
court  until  the  17th  day  of  August,  1917, 
more  than  120  days  after  the  rendition  of 
Judgment  In  the  lower  court.  This  being  a 
conviction  for  a  misdemeanor,  the  longest  pe- 
riod of  time  allowed  by  the  statute  for  per 
fecting  an  appeal  from  the  Judgment  is  120 
days. 

This  court  has  no  jurisdiction  to  entertain 
an  appeal  from  a  judgment  of  conviction  for 
a  misdemeanor  filed  in  this  court  on  a  day 
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later  than  the  120th  day  after  the  rendition 
of  judgment  Therefore  the  appeal  la  dis- 
missed In  accordance  with  the  opinion  of  this 
court  in  numerous  decisions,  among  which 
are  the  following:  Eaton  v.  State,  7  OkL  Cr. 
48,  121  Pac.  1089;  Welch  v.  State,  9  Okl.  Cr. 
33,  130  Pac.  514 ;  Jones  v.  State,  4  Okl.  Cr. 
660,  112  Pac.  760;  Bates  v.  State,  5  Okl.  Cr. 
249,  114  Pac.  271;  High  v.  State,  9  OkL  Cr. 
183, 131  Pac.  189. 


(16  Okl.  Cr.  «7») 

Ex  parte  CARD  WELL.    (No.  A-2423.1 

.   (Criminal  Court  of  Appeals  of  Oklahoma. 
June  3, 1919.) 

(Bvllabut  by  Editorial  Staff.) 
Habeas  Corpus  <8=>53— JPwriTi o n— Demur - 

BXR. 

A  petition  for  habeas  corpus,  alleging  an 
illegal  imprisonment  under  a  commitment  by 
district  judge  upon  a  verdict  of  guilty  to  await 
further  action  of  court,  and  that  demurrer  to 
information  had  been  sustained,  and  that  coun- 
ty attorney,  though  given  leave,  did  not  file 
amended  information  so  that  district  court  was, 
without  jurisdiction  to  try  petitioner,  did  not 
'  entitle  him  to  the  writ. 

Petition  by  W.  C.  Cardwell  for  writ  of 
habeas  corpus.  Demurrer  to  petition  sus- 
tained, writ  denied,  and  cause  dismissed. 

R  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  On  behalf  of  W.  O.  Card- 
well,  a  duly  verified  petition  for  writ  of 
habeas  corpus  was  filed  in  this  court  on 
March  20,  1915,  alleging  that  petitioner  was 
illegally  restrained  of  his  liberty  and  un- 
lawfully imprisoned  in  the  county  jail  of 
Choctaw  county,  by  Lee  Loftln,  sheriff  of 
said  county ;  that  the  cause  of  said  restraint 
Is  that  he  was  committed  to  the  county  Jail 
by  the  district  judge  upon  a  verdict  of  the 
jury  returned  In  cause  No.  667,  State  of 
Oklahoma  v.  W.  C.  Cardwell,  wherein  the 
jury  returned  a  verdict  of  guilty  against  him 
in  said  cause,  to  await  the  further  action  of 
the  court. 

It  is  alleged  that  said  restraint  is  illegal 
and  unauthorized  because  a  demurrer  to  the 
Information  was  sustained  and  the  county 
attorney  was  thereupon  granted  leave  to 
file  an  amended  information,  but  the  court 
did  not  order  that  a  new  information  be  filed 
in  said  cause,  and  that  the  county  attorney 
thereupon  amended  said  information  by  in- 
terlineation; that  said  information  charged 
this  defendant  with  the  crime  of  burglary, 
and  as  amended  was  never  refiled,  and  for 
this  reason  the  defendant  moved  the  court  to 
dismiss  said  cause  and  abate  the  same,  which 
motion  was  by  the  court  overruled,  and  for 


this  reason  said  district  court  was  without 
Jurisdiction  to  try  this  defendant  The  pe- 
tition was  received  by  mall. 

On  November  5, 1915,  the  Attorney  General 
filed  a  demurrer  thereto  on  the  ground  that 
upon  the  facts  stated  the  petitioner  is  not  en- 
titled to  have  a  writ  of  habeas  corpus  Issue. 

The  demurrer  was  sustained,  and  it  was 
ordered  that  the  writ  be  denied  and  the 
cause  dismissed. 


(is  Okl.  Cr.  147) 
WARD  v.  STATE.    (No.  A-3121.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  31,  1919.) 

(ByOabv*  by  the  Court.) 

Cbiminal  Law  <8=»  1 182— Prejudicial  Ebbob 
—Affirmance— Rule  of  Court. 
When  no  counsel  appears,  and  no  briefs 
are  filed,  the  court  will  examine  the  pleadings, 
the  instructions  of  the  court,  and  the  excep- 
tions taken  thereto,  and  the  judgment  and  sen- 
tence, and,  if  no  prejudicial  error  appears,  will 
affirm  the  judgment 

Appeal  from  District  Court,  Washington 
County ;  R.  B.  Boone,  Judge. 

Elwood  Ward  was  convicted  of  the  crime 
of  manslaughter,  and  he  appeals.  Judgment 
affirmed. 

Charlton  &  Farrell,  of  Bartlesville,  for 
plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Washington  county,  where- 
in the  defendant,  Elwood  Ward,  was  con- 
victed of  the  crime  of  manslaughter  in  the 
first  degree,  and  sentenced  to  serve  a  term 
of  25  years'  imprisonment  In  the  state  pen- 
itentiary for  the  killing  of  one  Grover  Buoy 
In  the  city  of  Bartlesville  on  the  27th  day  of 
August,  1916.  * 

At  the  time  of  the  killing,  the  defendant 
was  a  police  officer  in  the  dty  of  Bartlesville, 
and  the  deceased  was  a  farmer  boy  about  21 
years  of  age,  who  had  lived  in  that  com- 
munity all  his  life.  The  killing  occurred  in  a 
restaurant  known  as  Jimmie's  Cafe  in  the 
dty  of  Bartlesville  about  2  o'clock  in  the 
morning  of  Sunday,  the  27th  day  of  August, 
1916. 

The  evidence  on  the  part  of  the  state  makes 
out  a  case  of  murder,  and  while  the  defend- 
ant attempted  to  justify  this  killing  on  the 
ground  of  self-defense,  the  evidence  of  the 
defendant  would  only  tend  to  reduce  the  de- 
gree of  the  offense  to  manslaughter  in  the 
first  degree. 

This  cause  has' been  pending  In  this  court 
since  the  24th  day  of  August,  1917.  No 
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brief  has  been  filed  In  behalf  of  the  defendant, 
nor  was  any  appearance  made  at  the  time  the 
cause  was  submitted  In  November,  1918.  At 
that  time  the  Attorney  General  moved  the 
court  to  affirm  the  judgment  for  failure  to 
prosecute  the  appeal.  No  response  has  been 
made  to  such  motion,  and  It  is  apparent  that 
the  appeal  has  been  abandoned. 
Rule  9  (165  Pac  x)  of  this  court  provides : 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court,  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and,  if  no  prejudicial  error  appears,  will  af- 
firm the  judgment." 

The  court  has  examined  the  pleadings, 
instructions.  Judgment,  and  sentence,  and 
bos  in  addition  thereto  read  a  large  part  of 
the  evidence.  We  find  no  prejudicial  error, 
and,  in  accordance  with  Rule  9,  supra,  the 
judgment  of  conviction  is  affirmed. 


DOYLE, 
concur. 


P<  J.,  and  ARMSTRONG,  J., 


(64  Utah.  886) 

ARRASCADA  et  al.  v.  SILVER  KING  CO- 
ALITION MINES  CO.  et  al. 
(No.  8300.) 

(Supreme  Court  of  Utah.    April  21,  1919.) 

1.  Master  and  Servant  «J=»185(2T)  —  Inju- 
ries to  Servant—  Negligence. 

Where  a  mining  company's  employs'  direct- 
ed to  do  a  particular  thing  which  might  be 
more  dangerous  than  what  he  was  doing,  in 
that  he  might  encounter  danger  from  above 
where  two  other  employes  were  working,  in- 
quired of  them  if  it  was  safe,  receiving  an  af- 
firmative answer,  and  not  until  then  proceed- 
ed upward  toward  them,  and  was  struck  by  a 
falling  rock,  the  company  was  liable  If  Its  other 
employes  inquired  of  were  negligent. 

2.  Mastkb  and  Servant  <*=»287(4)—  Injuries 
to  Sbbvant—  Negligence  —  Question  won 
Jury. 

In  action  against  mining  company  and  em- 
ployes for  death  of  another  employe*  struck  by 
rock  falling  from  above  where  defendant  em- 
ployes were  working,  whether  company  was 
or  was  not  negligent  in  assuring  deceased  em- 
ploye, through  other  employes,  that  it  was 
safe  above,  held  for  the  jury. 

8.  Master  and  Sebvant  *=»287(6)— Fellow 
Servants — Questions  fob  Jury. 
Whether  miners  working  above  a  bulkhead 
were  or  were  not  fellow  servants  of  a  timberer 
working  in  a  chute  below  the  bulkhead  held 
for  the  jury  under  the  evidence.  * 


»  DrybWg  V.  Marcur  Gold  M-  A  M.  Co.,  18  Utah. 
410,  66  Pac.  867;  Miller  v.  Utah  Con.  M.  Co.,  178 
Pac.  771;  Urich  v.  Apex  Mln.  Co.,  169  Pac.  263; 
Vota  t.  Ohio  Copper  Co..  42  Utah,  129.  129  Pac. 
849;  Shields  t.  Sliver  King  M.  Co.,  166  Pac.  988; 
Shepherd  v.  Railroad  Co..  41  Utah.  469.  126  Pac 
692. 


4.  Master  and  Servant  <8=>276(2)— Death  op 
Servant  —  Cause  —  Sufficiency  op  Evi- 
dence. 

In  action  against  mining  company  for  death 
of  timberer  struck  by  a  falling  rock,  evidence 
held  to  justify  finding  that  a  rock  struck  de- 
ceased, and  that  it  came  from  the  top  of  a  raise 
or  the  roof  of  the  raise.* 

5.  Trial  «j=»260(1)— Instructions— Covered 
Requests. 

The  refusal  of  proper  requested  instruc- 
tions was  not  prejudicial  error,  where  those 
given  were  full  and  clear  and  covered  every  is- 
sue and  every  phase  of  the  case. 

Appeal  from  District  Court,  Salt  Lake 
County ;  P.  C.  Evans,  Judge. 

Action  by  Vicenti  Arrascada  and  others,  by 
Joel  Nibley,  their  guardian  ad  litem,  and 
Carmen  Arrascada,  against  the  Silver  King 
Coalition  Mines  Company  and  others.  From 
judgment  against  the  named  defendant,  it 
appeals.  Affirmed. 

Dickson,  Ellis  &  Lucas  and  Marloneaux  St 
Beck,  all  of  Salt  Lake  City,  for  appellant 

Van  Cott,  Riter  St  Farnsworth  and  E.  O. 
Leatherwood,  ail  of  Salt  Lake  City,  and  W. 
A  Stone,  of  Caldwell,  Idaho,  for  respondents. 

WEBER,  J.  The  minor  children  of  Vicen- 
ti Arrascada,  by  their  guardian  ad  litem, 
and  Carmen  Arrascada,  his  widow,  com- 
menced this  action  against  the  Silver  King 
Coalition  Mines  Company  and  Evelyn  Allen 
and  Howard  Breen  employes  of  the  mining 
company  for  damages  sustained  through  the 
death  of  the  husband  and  father  as  a  result 
of  the  defendants'  alleged  negligence.  Judg- 
ment was  obtained  in  the  district  court  of 
Salt  Lake  county  against  the  defendant  Sil- 
ver King  Coalition  Mines  Company.  The 
cause  of  action  against  Allen  and  Breen  was 
dismissed  during  the  progress  of  the  trial. 
The  defendant  corporation  appeals. 

The  following  is  a  brief  recital  of  the  ma- 
terial facts  which  the  testimony  introduced 
by  plaintiffs  tended  to  prove:  The  defend- 
ant owned  and  operated  the  Alliance  mine 
at  Park  City,  Utah.  On  July  14  and  15, 1916, 
it  was  engaged  in  the  construction  of  a  three- 
compartment  chute  extending  from  the  900- 
foot  level  of  the  mine  upwards  to  the  700- 
foot  level.  The  chute  was  constructed  oi 
lumber  and  timber.  The  middle  compart- 
ment was  a  manway,  and  the,  others  were 
for  the  purpose  of  carrying  ore.  On  July 
14th  the  chute  had  been  constructed  to  the 
height  of  about  100  feet  above  the  900-foot 
level.  The  top  of  the  chute  was  about  8 
feet  below  the  top  of  the  raise  in  which  the 
chute  was  being  constructed.  The  deceased 
was  employed  by  the  defendant  on  July  14, 
1916.   Until  he  was  Injured  the  next  day  he 


» Johnson  v.  Silver  King  Con.  M.  Co.,  179  Pac.  61. 
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assisted  In  the  construction  of  the  chute. 
As  the  result  of  an  accident  occurring  July 
15,  1916,  caused  by  the  alleged  negligence  of 
the  defendant,  Arrascada  died  on  May  17, 
1917.  In  a  deposition  taken  before  his  death, 
and  read  in  evidence  at  the  trial,  Arrascada 
testified  to  the  effect  that  the  miners  or  ma- 
chine men  were  drilling  in  the  ground  above 
him  and  above  the  three-compartment  chute 
on  July  15,  1916,  the  day  of  the  accident; 
that  he  had  nothing  whatever  .to  do  with 
their  work ;  that  he  never  was  present  when 
they  did  their  work;  that  he  did  not  see 
them  drilling,  but  heard  them  working ;  that 
he  never  drilled  into  nor  examined  in  any 
way  the  ground  at  or  around  the  raise ;  that 
Just  before  the  accident  he  was  in  the  top 
set  of  the  chute,  which  was  lagged  over,  and 
went  to  get  on  top  of  the  lagging;  that  he 
had  that  day  been  ordered  by  the  shift  boss 
to  get,  on  top  of  this  lagging  and  nail  it  down 
before  the  machine  men  blasted  their  holes ; 
that  the  machine  men  told  him  they  were  go- 
ing to  blast  and  to  come  up ;  that  he  called 
up  to  them  and  asked  if  everything  was  all 
right,  and  was  told  by  one  of  them  that  it 
was;  that  there  was  a  space  of  some  16 
inches  between  the  foot  wall  and  the  chute 
through  which  he  started  to  climb,  and  thus 
get  on  top  of  the  lagging  and  comply  with 
the  orders  received  by  him ;  that,  as  he  was 
trying  to  go  up  so  as  to  get  on  top  of  the 
three-compartment  chute,  he  was  hit  on  the 
head* by  a  rock;  that  he  knew  it  was  a  rock 
because  there  was  nothing  above  him  but 
rocks;  that  there  was  no  timbering  in  the 
raise  above  the  chute;  that  when  he  was 
hit  by  the  rock  he  fell  backwards  into  the 
chute ;  that  he  did  not  know  what  happened 
to  him  after  the  rock  hit  him;  that  when 
he  regained  consciousness  he  was  inside  the 
chute,  at  the  bottom  of  it  The  distance  be- 
tween the  lagging  or  the  covering  over  the 
three-compartment  chute  and  the  top  of  the 
raise  was  about  8  feet,  and  it  was  in  the 
same  position  with  respect  to  the  top  of  the 
raise  on  July  15th,  a  short  time  after  the 
accident.  There  were  three  ways  to  get  on 
top  of  the  bulkhead,  but  it  was  safest  to 
go  up  on  the  foot  wall  side.  Day  and  night 
shifts  were  working  in  the  raise.  Dalmer 
Wiley  and  Elmer  Wood  were  working  on  the 
night  shift  as  miners  and  machine  men,  their 
shift  beginning  at  about  7:30  p.  m.,  and  end- 
ing at  4  a.  m.  On  the  shift  next  preceding 
that  during  which  the  accident  occurred 
Wiley  and  Wood  drilled  six  or  eight  holes  in 
the  top  of  the  raise,  some  of  which  had  been 
completely  finished  on  that  shift  These 
holes  were,  at  the  top  and  on  each  side  of 
the  raise.  Returning  to  work  on  the  evening 
of  the  day  during  which  the  accident  occur- 
red Wiley  found  eighteen  boles,  ten  of  which 
had  been  drilled  by  the  day  shift  Wiley 
found  loose  rock  near  the  holes  which  had 
been  drilled  by  the  day  shift  and  he  picked 
down  some  large  and  some  small  pieces  of 


rock  in  the  vicinity  of  the  holes  on  and 
toward  the  foot  wall  side.  The  ground 
through  which  the  raise  was  then  being  driv- 
en was  limestone  that  did  not  slack  or  swell. 
If  properly  sounded  and  picked  down,  it  was 
not  dangerous  ground.  The  work  of  drill- 
ing in  the  top  of  the  raise  had  the  effect  of 
jarring  and  loosening  the  ground  at  and  in 
the  vicinity  of  the  holes  drilled.  Wiley  said 
it  was  his  practice  to  make  frequent  sound- 
ings and  to  make  examinations  of  the  holes 
and  at  points  distant  from  the  holes,  covering 
all  ground  from  which  rock  might  fall ;  that 
the  drilling  into  the  ground  through  which 
the  raise  extended,  and  particularly  the  work 
of  drilling  near  the  vicinity  of  the  top  of 
the  raise  as  the  same  was  extended  on  July 
15,  1916,  had  the  effect  of  Jarring  the  rock 
loose;  that  if  a  raise  is  being  put  up  in 
limestone,  it  will  always  be  safe  from  fall- 
ing rock  if  It  has  been  picked  down  in  the 
usual  way  and  with  the  usual  care  after 
blasting;  that  there  is  always  more  or  less 
danger  when  drilling;  that  the  danger  is 
less  If  precaution  Is  taken;  that  soundings 
must  be  taken  from  time  to  time  as  condi- 
tions require;  that  in  this  case  the  usual 
practice  was  to  make  frequent  soundings, 
and  if  the  ground  had  been  sounded  and  pick- 
ed down,  it  would  not  have  caved  from  the 
top  or  side  of  the  raise. 

The  questions  raised  by  appellant  are 
whether  its  motion  for  nonsuit  and  prayer 
for  a  directed  verdict  should  have  been  grant- 
ed, whether  the  court  erred  in  denying  its 
motion  for  a  new  trial,  and  whether  there 
was  error  in  refusing  to  give  instructions  re- 
quested by  defendants. 

It  is  first  urged  by  appellant's  counsel 
that  no  primary  duty  on  the  part  of  defend- 
ant, as  master,  to  furnish  the  deceased  a  safe 
place  to  work,  is  pleaded  in  the  complaint 
and  that  there  was  no  evidence  of  any  breach 
of  such  duty.  It  is  alleged  in  the  complaint 
that  it  was  the  duty  of  the  defendant  com- 
pany to  exercise  ordinary  care  to  furnish  a 
reasonably  safe  place  of  work  for  the  de- 
ceased and  to  remove  all  rock  and  material 
in  the  vicinity  of  the  top  of  the  raise  and 
above  the  chute  which  was  loose  or  likely  to 
fall  and  Injure  the  deceased  while  obeying 
the  orders  of  the  foreman,  and  with  copious 
verbiage  the  complaint  goes  into  all  the  de- 
tails as  to  the  alleged  breach  of  duty  and  the 
claimed  negligence  of  the  mining  company, 
and  there  was  some  substantial  evidence  pro- 
duced by  plaintiffs  to  sustain  the  allegations 
of  the  complaint 

[1,  2]  It  is  insisted  by  appellant  that  the 
safe  place  to  work  rule  has  no  application 
to  this  case.  Assuming,  though  not  deciding, 
appellant's  position  to  be  correct  that  as- 
sumption would  not  absolve  defendant  from 
liability.  The  testimony  produced  by  plain- 
tiffs tended  to  prove  that  deceased  was  di- 
rected to  do  a  particular  thing  which  might 
be  more  dangerous  than  what  he  was  dolnt. 
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and  by  dofcfg  It  he  might  encounter  danger 
from  above  where  Breen  and  Allen  had  been 
or  were  at  work.  The  deceased  did  not  rush 
Into  danger;  he  took  the  precaution  of  in- 
quiring from  Breen  and  Allen,  who  were 
above  him,  whether  it  was  safe  for  him  to 
proceed  upward,  and  they,  or  one  of  them, 
assured  him  that  everything  was  all  right  and 
that  he  could  proceed  in  safety.  It  appears 
from  his  testimony  that  it  was  in  reliance 
upon  that  assurance  that  he  proceeded  to  go 
to  the  top  of  the  chute,  and  that  while  in 
the  act  of  dofng  so  was  struck  by  a  falling 
rock.  Under  the  circumstances  it  was  the 
duty  of  Breen  and  Allen  to  Inform  the  de- 
ceased of  any  apparent  danger  and  not  to 
induce  him  to  believe  that  everything  was 
safe.  It  was  their  duty  to  exercise  ordinary 
care  to  prevent  Injury  to  the  deceased,  and, 
if  they  failed  in  the  discharge  of  that  duty, 
the  jury  might  well  find  them  guilty  of  neg- 
ligence, and,  as  they  represented  the  defend- 
ant, their  knowledge  was  the  defendant's 
knowledge,  and  their  negligence  was  the  de- 
fendant's negligence.  Under  all  the  circum- 
stances it  was,  therefore,  a  question  of  fact 
for  the  Jury  to  determine  whether  the  de- 
fendant was  or  was  not  negligent  with  re- 
spect to  the  matters  Just  detailed  and  wheth- 
er such  negligence  was  the  proximate  cause 
of  the  accident  and  consequent  injury  to  the 
deceased. 

[8]  In  an  elaborate  argument  it  is  contend- 
ed that,  even  if  Breen  and  Allen  were  neg- 
ligent, the  defendant  is  not  liable,  because 
they  were  fellow  servants  of  the  deceased. 
According  to  the  evidence  of  plaintiffs,  the 
deceased  was  not  a  fellow  servant  of  Breen 
and  Allen,  or  either  of  them.  The  working 
place  of  the  deceased  was  in  the  chute  be- 
low the  bulkhead.  The  working  place  of 
Breen  and  Allen  was  in  the  raise  above  the 
bulkhead.  The  deceased  was  doing  timber- 
ing or  carpenter  work.  Breen  and  Allen 
were  doing  the  work  of  miners.  In  Dryburg 
v.  Mercur  Gold  M.  &  M.  Co.,  18  Utah,  410, 
66  Pac.  367,  it  is  said: 

"Two  servants  of  a  common  master  may 
be  at  work  within  five  feet  of  each  other,  or 
a  less  distance,  and  still  not  be  fellow  serv- 
ants. A  wall  may  be  between  them,  and  the 
one  may  have  no  opportunity  of  knowing  how 
the  other  performs  his  work." 

The  bulkhead  or  the  lagging  on  the  top  of 
the  chute  may  well  be  considered  as  a  wall 
separating  the  place  of  work  of  the  deceased 
and  that  of  Breen  and  Allen.  Whether  doubt 
was  left  by  the  Dryburg  Case,  and  other 
early  cases,  as  suggested  by  appellant,  the 
fellow-servant  question  is  well  settled  in  this 
state  by  the  more  recent  cases  of  Miller  v. 
Utah  Con.  M.  Co.,  178  Pac  771;  Urich  v. 
Apex  MIn.  Co.,  169  Pac.  263 ;  Vota  v.  Ohio 
Copper  Co.,  42  Utah,  129,  129  Pac.  349; 
Shields  v.  Silver  King  M.  Co.,  166  Pac.  988 ; 
8hepherd  v.  Railroad  Co.,  41  Utah,  469,  126 
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Pac.  692.  Many  cases  based  upon  the  com- 
mon-law rule  of  fellow  service  and  one  fed- 
eral case  interpreting  the  Utah  statute  have 
been  cited  by  defendant,  but  those  cases  have 
never  been  accepted  as  authority  on  the  law 
of  fellow  service  in  this  Jurisdiction.  In 
harmony  with  the  trend  of  judicial  thought, 
this  court  has  interpreted  our  fellow  service 
statute  liberally  In  favor  of  the  injured.  It 
has  refused  to  emasculate  the  statute,  and 
has  construed  its  provisions  in  accordance 
with  the  manifest  legislative  Intent  to  molli- 
fy the  barbaric  rigor  of  the  common-law  rule 
of  fellow  service. 

The  testimony  produced  by  plaintiffs  on 
the  question  of  fellow  service  was  contradict- 
ed by  defendant.  Whether  deceased  was  a 
fellow  servant  of  Breen  and  Allen  was  not 
shown  by  proof  so  clear  and  conclusive  that 
it  could  be  decided  by  the  court  as  a  matter 
of  law.  Therefore  that  issue  was  for  the 
Jury  to  decide. 

[4]  Defendant  maintains  that  there  is  no 
evidence  that  a  rock  fell  from  the  top  of  the 
raise  and  struck  the  deceased.  In  our  opin- 
ion there  was  evidence  from  which  it  might 
be  legitimately  Inferred  that  a  rock  struck 
deceased  and  that  it  came  from  the  top  of 
the  raise.  One  of  defendant's  witnesses  tes- 
tified that  the  platform  or  bulkhead  was 
clear  of  rock  and  other  material,  and  he  also 
said  that,  if  any  rock  fell,  there  was  no 
place  for  it  to  fall  from  except  from  the 
back  of  the  raise  or  roof  of  the  raise.  There 
was  testimony  tending  to  prove  that  ten  holes 
had  been  drilled  by  the  day  shift,  and  that 
Allen  and  Breen  left  loose  rock  and  material 
in  the  roof  of  the  raise.  Taking  all  the 
testimony  into  consideration,  there  was  evi- 
dence of  facts  from  which  the  Jury  might 
reasonably  infer  that  deceased  was  struck 
by  a  falling  rock,  and  that  It  came  from  the 
roof  of  the  raise.  "It  is  well  settled  that 
evidence  of  negligence  need  not  be  direct  and 
positive.  Circumstantial  evidence  Is  suffi- 
cient" Johnson  v.  Silver  King  Con.  M.  Co., 
179  Pac.  61.  Where  "the  question  of  negli- 
gence may  be  said  to  be  doubtful,  •  •  • 
It  has  become  elementary  In  this  Jurisdiction, 
as  well  as  in  many  others,  that  the  question 
Is  for  the  Jury."  .Id.  And  so  with  all  the 
other  Issues  of  fact  In  this  case.  As  to  each 
the  testimony  produced  by  plaintiffs  and  that 
of  defendant  is  irreconcilable.  Had  the  jury 
given  credence  to  the  testimony  introduced 
by  defendant,  they  could  not  have  consistent- 
ly found  a  verdict  for  the  plaintiffs.  Had 
the  testimony  of  defendant's  witnesses  been 
credited  by  the  Jury,  the  irresistible  conclu- 
sion must  have  been  that  Arrascada  either 
fell  down  the  chute  accidentally  without  any 
fault  of  defendant  or  that  he  deliberately 
attempted  to  commit  suicide.  Obviously  the 
Jury  believed  the  witnesses  for  the  plaintiff! 
and  rejected  the  testimony  of  defendant'! 
witnesses.  It  is  the  province  of  the  Jury  to 
decide  and  settle  all  controverted  Issues  of 
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fact  If  the  argument  made  by  appellant's 
counsel  were  addressed  to  us  as  triers  of 
fact,  It  would  be  persuasive  and  might  be 
convincing,  but  we  cannot  supersede  the  func- 
tions of  the  Jury  without  disregarding  and 
repudiating  repeated  decisions  of  this  court. 

[5]  Several  instructions  requested  by  de- 
fendant were  not  given  by  the  court  The 
requests  were  properly  refused.  They  were 
not  correct  statements  of  the  law  applicable 
to  this  case.  If  we  were  to  concede  that 
they  were  proper,  the  refusal  to  instruct  as 
requested  would  still  not  be  prejudicial  er- 
ror, because  the  instructions  given  were  full 
and  clear  and  covered  every  issue  and  every 
phase  of  the  case.  We  find  no  error  in  the 
record. 

The  judgment  is  affirmed  at  appellant's 
costs. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(54  Utah,  879) 

RICHMOND  IRR.  CO.  et  al.  v.  SHAW  et  al. 

(No.  3187.) 

(Supreme  Court  of  Utah.   April  21,  1919.) 

1.  Appeal  ano  Ebbob  «=»1011(1)— Review— 
Findings  on  Conflicting  Testimony. 

The  Supreme  Court  is  not  justified  in  in- 
terfering with  findings  made  upon  conflicting 
testimony,  unless  clearly  against  the  weight  of 
the  evidence,  i 

2.  Waters  and  Wateb  Courses  <ft=>142— Ap- 
propriation— Right  Acquired. 

An  irrigation  company  and  a  city  had  no 
right  to  interfere  with  the  use  of  water  by  a 
property  owner,  and  no  right  without  the  own- 
er's consent  to  divert  waters  from  a  spring  ap- 
propriated by  the  owner's  predecessor,  even 
though  they  had  supplied  the  owner  with  other 
water  from  this  spring  or  from  some  other 
source. 

*3.  Waters  and  Wateb  Courses  <s=»152(13)— 
Wateb  Litigation— Costs. 
Where  a  landowner  had  a  right  to  a  cer- 
tain amount  of  waters  of  a  spring  in  litigation 
and  was  not  wrong  in  his  objections  to  the  ac- 
tions of  plaintiffs  in  the  suit  into  which  he  was 
brought  by  other  parties,  all  the  costs  of  plain- 
tiffs should  not  be  taxed  against  him,  though 
the  decree  is  partly  adverse  to  him. 

Appeal  from  District  Court  Cache  Coun- 
ty;  J.  D.  Call,  Judge. 

Suit  by  tie  Richmond  Irrigation  Company 
and  Richmond  City  against  Mathew  H.  Shaw 
and  Christian  Steffensen.    From  decree  for 

1  Plant  t.  Rltter,  47  Utah.  606.  166  Pac  426 ;  Woo  If 
v.  Gray.  48  Utah,  239.  158  Pac.  788;  Pol  so  m  v.  Fern- 
■trom.  48  Utah,  432.  134  Pac.  1021;  Mayer  v.  Flynn, 
46  Utah.  698,  160  Pac.  962. 


plaintiffs,  said  Steffensen  appeals.  Judg- 
ment affirmed. 

K.  K.  Steffensen  and  Stewart  Stewart  k 
Alexander,  all  of  Salt  Lake  City,  for  appel- 
lant 

Nebecker,  Thatcher  &  Bowen  and  A.  A. 
Law,  all  of  Logan,  for  plaintiffs  respondents. 

Walter  &  Harris,  of  Logan,  for  respondent 
Shaw. 

WEBER,  J.  The  ownership  of  what  is 
hereinafter  called  the  North  spring,  Spring 
No.  3,  or  the  Lars  Johnson  spring,  is  the  only 
question  involved  on  the  appeal  of  the  de- 
fendant Christian  Steffensen  from  a  decree 
in  favor  of  plaintiffs. 

In  1860  a  small  community  of  people  settled 
on  the  present  site  of  Richmond,  Cache  coun- 
ty, and  erected  a  fort  In  which  they  lived. 
The  settlers  engaged  in  farming,  and  at  once 
commenced  building  ditches  to  supply  them- 
selves with  water  for  culinary,  stock-water- 
ing, and  Irrigation  purposes.  They  first 
diverted  the  waters  of  Birch  creek,  a  tribu- 
tary of  Cherry  creek  which  flows  down 
Cherry  creek  canyon  westward  into  Cache 
valley.  In  this  same  canyon,  towards  its 
southerly  side,  is  what  is  referred  to  in  the 
record  as  "spring  area,"  sometimes  as  Birch 
creek  springs,  and  sometimes  as  Lars  John- 
son springs.  Birch  creek  springs  constitute 
the  headwaters  of  Birch  creek,  which  flows 
from  this  source  down  into  the  valley  until 
it  empties  into  Cherry  creek.  The  spring 
area  constitutes  a  swampy  parcel  of  ground 
estimated  at  six  or  seven  rods  across  each 
way,  and  from  that  water  Issues  in  a  flowing 
stream  in  three  well-deflned  places  referred 
to  as  Big  spring,  or  Spring  No.  1,  Middle 
spring,  or  Spring  No.  2,  North  spring,  or 
Spring  No.  3,  the  latter  spring  being  also 
referred  to  in  the  record  as  the  Lars  John- 
son spring.  In  addition  there  is  some  seep- 
age from  this  whole  area  which  finds  its 
way  into  Birch  creek  channel. 

More  than  10,000  acres  of  land  have  been 
reclaimed  and  cultivated  by  the  founders  of 
Richmond  city,  this  land  being  owned  in 
severalty. 

Among  others  the  district  court  found  the 
following  facts:  That  at  the  time  of  the  set- 
tlement the  founders  of  Richmond,  the  pred- 
ecessors in  interest  of  the  plaintiffs,  divert- 
ed all  the  waters  of  Birch  creek  and  applied 
the  same  to  the  irrigation  of  their  lands, 
and  other  purposes ;  that  thereafter  they  di- 
verted all  the  waters  of  Cherry  creek  and  its 
tributaries,  and  applied  said  waters  to  benefi- 
cial uses,  and  have  continued  to  so  apply 
said  waters;  that  the  diversion,  and  appli- 
cations of  water  were  made  and  conducted 
as  a  community  enterprise  by  voluntary 
association,  and  the  distributions  of  water 
to  the  various  appropriators  have  been  made 
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contlnnously  from  the  time  of  the  diversion 
by  a  recognized  official  called  a  water  master 
who  distributed  the  waters  during  the  Irri- 
gation seasons  to  those  entitled  thereto ;  that 
thereafter  the  approprlators  effected  a  de 
facto  organization  known  as  the  Richmond 
Irrigation  district,  which  assumed  and  ex- 
ercised further  control  over  the  diverting 
works  and  issued  certificates  to  the  diverters, 
designating  the  shares  of  water  right  owned 
by  each,  and  this  organization  continued  to 
distribute  all  the  waters  of  Cherry  creek 
and  its  tributaries,  except  such  as  were  dis- 
tributed and  controlled  by  Richmond  city, 
for  a  period  of  more  than  20  years  and  until 
1900,  when  the  organization  was  dissolved, 
and  all  the  holders  of  the  so-called  shares  of 
the  organization,  who  were  the  owners  of 
right  to  the  beneficial  use  of  the  waters  that 
had  been  diverted,  conveyed  all  their  right 
to  the  diverting  works  and  distribution  sys- 
tem and  to  the  uses  of  said  waters  to  plain- 
tiff Richmond  Irrigation  Company,  a  corpora- 
tion, which  Issued  to  the  owners  and  users 
of  the  water  certificates  of  stock,  one  share 
for  each  share  held  by  such  persons  In  the 
Richmond  Irrigation  district;  that  said  cor- 
poration and  Richmond  city  have  continuous- 
ly diverted  all  the  waters  of  Birch  creek  and 
of  the  Birch  creek  springs,  and  distributed 
the  same  to  the  stockholders  of  the  Rich- 
mond Irrigation  Company  and  to  the  inhabit- 
ants of  Richmond  city  for  Irrigation,  domes- 
tic, culinary,  stock-watering,  and  municipal 
purposes. 

The  court  further  found  that  Birch  creek 
Issues  from  the  spring  area,  commonly  call- 
ed Birch  creek  springs  or  the  Lars  Johnson 
springs,  and  this  spring  area  is  fed  and  sup- 
piled  by  an  underground  current,  which  has 
its  source  eastward  about  a  mile  In  Cherry 
creek  and  flows  in  a  well-defined  underground 
channel  from  Its  source  to  said  spring  area, 
from  which  the  waters  issue  in  a  running 
stream  in  three  well-defined  places  referred 
to  In  the  findings  as  Springs  Nos.  1,  2,  and  3 ; 
that  Spring  No.  3  lies  in  and  issues  from  the 
bed  of  the  natural  channel  through  which 
the  waters  issuing  from  Spring  No.  1  flow- 
ed continuously  until  the  diversions  and  al- 
terations by  plaintiffs  and  their  grantors 
and  predecessors  in  interest;  that  hi  1873 
the  predecessors  in  interest  of  plaintiffs  di- 
verted all  the  waters  of  Cherry  creek,  and 
commingled  same  with  the  waters  Issuing 
from  said  spring  area,  and  thence  forward 
until  1883  conducted  all  of  said  waters  so 
diverted  from  Cherry  creek,  together  with 
all  of  the  waters  issuing  from  said  spring 
and  spring  area,  through  the  natural  channel 
of  Birch  creek,  and  applied  them  to  the  same 
uses  to  which  they  theretofore,  had  devoted 
them;  that  In  1883  they  constructed  what 
was  known  as  the  "Upper  Ditch"  and  from 
such  time  until  the  present  plaintiffs  have 


diverted  and  used  all  of  said  waters,  includ- 
ing the  water  from  Spring  No.  8. 

The  court  also  found  that  defendants  and 
their  predecessors  in  interest  never  used  any 
of  the  waters  of  Lars  Johnson  springs  ex- 
cept as  the  same  constituted  a  part  of  the 
waters  of  Cherry  creek,  or  otherwise  than  in 
their  turns,  as  prorated  to  them  by  the  water 
masters  under  the  authority  of  the  voluntary 
association  which  preceded  the  Richmond  Ir- 
rigation District  and  under  the  authority  of 
said  Richmond  Irrigation  District  during  the 
period  of  Its  existence,  and  that  they  never 
used  any  of  said  waters  since  the  dissolution 
of  the  Richmond  Irrigation  District  save  as 
stockholders  of  the  Richmond  Irrigation 
Company,  except  that  the  defendants  and 
their  predecessors  in  interest  have  used,  by 
taking  from  the  stream  supplied  by  Cherry 
creek  and  its  tributaries  where  the  same 
flowed  past  the  dwelling  houses  of  defend- 
ants, sufficient  of  the  waters  thereof  for 
their  domestic  and  culinary  needs,  add  have 
used  water  so  flowing  for  watering  their 
stock,  but  that  there  Is  no  evidence  from 
which  the  court  can  find  the  amount  or  quan- 
tity of  water  so  used  by  the  defendants  and 
their  predecessors  in  Interest;  that  In  1916 
the  defendant  Steffensen  wrongfully  divert- 
ed the  waters  of  said  springs,  and  prevented 
them  from  flowing  Into  the  diverting  works  of 
plaintiffs;  that  in  the  month  of  December, 
1916,  Richmond  city  diverted  the  waters  of 
Spring  No.  3  Into  Its  water  pipes,  which  were 
Interfered  with  by  Christian  Steffensen,  who 
prevented  plaintiff  city  from  taking  the  wa- 
ters from  said  spring  into  its  pipe  line  and 
diverting  the  same,  and  thus  deprived  Rich- 
mond city  of  part  of  the  water  to  which  it 
was  entitled ;  that  the  use  of  all  of  the  wa- 
ters of  said  Lars  Johnson  springs  is  neces- 
sary for  the  proper  tilling  of  the  lands  of 
the  stockholders  of  the  plaintiff  irrigation 
company,  and  for  the  supplying  of  the  needs 
of  the  stockholders,  and  also  of  the  inhabit- 
ants of  Richmond  city,  for  domestic,  stock- 
watering,  culinary,  and  municipal  purposes 
during  the  whole  of  each  year. 

In  our  opinion  the  findings  of  fact  made 
by  the  court  are  supported  by  substantial  ev- 
idence though  there  are  many  sharp  conflicts 
In  the  testimony.  The  plaintiff  produced 
the  water  masters  who  had  distributed  wa- 
ter from  1888  until  1916,  with  the  possible 
exception  of  1  or  2  years.  All  of  them  testi- 
fied that  the  defendants*  grantors  had  never 
used  any  water  from  the  Lars  Johnson 
spring,  or  Spring  No  3,  or  any  of  the  Birch 
creek  springs,  except  as  shareowners  of  the 
voluntary  organization  and  thereafter  as 
stockholders  of  the  Richmond  Irrigation 
Company.  Lars  Johnson,  who  acquired  a 
squatter's  right  In  1888,  and  who  lived  on 
the  land  on  which  these  springs  are  situated 
until  1906,  when  he  sold  the  land,  to  wnlch 
he  had  secured  a  patent  In  1901,  testified 
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that  he  never  used  any  of  the  water  from 
the  Birch  creek  springs,  or  from  either  of 
them,  nor  from  Spring  No.  3,  except  as  he 
was  given  permission  by  the  water  master. 
It  also  appears  from  his  testimony,  as  well 
as  from  that  of  all  other  witnesses,  that 
there  was  a  ditch  from  Spring  No.  3,  or  Lars 
Johnson  spring,  that  passed  near  Johnson's 
house,  and  that  this  water  was  used  by  Jonn- 
son  all  the  time  for 'domestic,  culinary,  and 
stock-watering  purposes.  Johnson  sold  to 
William  R.  Tripp  in  1906.  Tripp,  who  occu- 
pied the  land  unty  1013,  when  he  sold  to 
the  defendant  Shaw,  claims  to  have  used  all 
the  water  from  Lars  Johnson  spring  without 
interruption  and  without  asking  permission 
of  the  water  masters  during  all  the  time  of 
his  ownership.  Mathew  H.  Shaw,  the  suc- 
cessor in  interest  to  Tripp,  also  claims  to 
have  used  all  of  the  water  in  question  until 
he  sold  to  defendant  Steffensen  in  1916. 

[1]  The  evidence  is  conflicting  as  to  the 
use  of  the  water  of  the  Lars  Johnson  springs 
by  plaintiffs  from  1907  until  1015,  but,  as  the 
trial  court  was  in  a  much  better  position  to 
determine  from  the  testimony  the  ultimate 
facts  than  we  are,  we  are  not  justified  in 
interfering  with  findings  made  upon  conflict- 
ing testimony,  unless  they  are  clearly  against 
the  weight  of  evidence.  Plant  v.  Ritter,  47 
Utah,  506,  155  Pac.  426;  Woolf  v.  Gray,  48 
Utah,  230,  158  Pac.  788;  Folsom  v.  Fern- 
strom,  43  Utah,  432,  134  Pac.  1021 ;  Mayer  y. 
Flynn,  46  Utah,  508,  150  Pac.  962. 

[2]  It  is  undisputed  that  from  the  time 
that  Lars  Johnson  occupied  the  Steffensen 
land  in  1888  until  plaintiffs  attempted  to  in- 
terfere with  it  there  was  a  stream  from  the 
Lars  Johnson  spring,  or  Spring  No.  3,  that 
had  been  used  by  Johnson  and  his  successors 
in  interest  for  domestic,  culinary,  and  stock- 
watering  purposes.  The  district  court  found 
that  the  defendant  Christian  Steffensen  Is 
entitled  to  have  sufficient  of  the  waters  of 
Cherry  creek  and  its  tributaries  flowing  in  the 
natural  channel  thereof  past  his  dwelling 
house  to  supply  his  needs  for  domestic  and 
culinary  uses  and  for  the  watering  of  his 
stock.  The  decree  Is  in  accordance  with  the 
conclusions  of  law  on  this  subject  In  our 
opinion  the  conclusion  of  law  should  have 
been  that  Steffensen  should  have  sufficient  of 
the  waters  of  the  Lars  Johnson  spring,  and 
not  generally  of  Cherry  creek  and  its  tributa- 
ries, for  his  use  for  the  purposes  mentioned, 
and  such  right  should  have  been  awarded  him 
by  the  decree.  Steffensen  is  entitled  to  the 
use  of  the  water  from  that  particular  spring, 
and  to  the  use  of  sufficient  water  for  all  of  his 
domestic  and  culinary  purposes  and  for  wa- 


tering stock,  and  Is  entitled  to  have  the  wa- 
ters of  that  spring  conducted  to  his  dwelling 
and  to  other  points  at  which  he  had  used  the 
water.  Plaintiffs  had  no  right  to  interfere 
with  that  use,  and  had  no  right,  without 
Steff ensen's  consent,  to  divert  the  waters  from 
Spring  No.  3,  even  though  they  had  supplied 
Steffensen  with  other  water  from  a  different 
spring  or  from  some  other  source.  The  con- 
clusions of  law  and  the  decree  should  be 
modified  so  as  to  provide  that  Steffensen  have 
the  use  of  water  from  the  Lars  Johnson 
spring,  or  Spring  No.  3,  sufficient  for  his  do- 
mestic, culinary,  and  stock-watering  purpos- 
es, and  that  plaintiffs  shall  be  entitled  to  the 
use  of  the  waters  of  the  Lars  Johnson  spring 
subject  to  the  rights  of  Steffensen  as  herein- 
before stated.  As  there  was  no  evidence  be- 
fore the  court  from  which  the  amount  of  wa- 
ter used  by  Steffensen  for  those  purposes 
could  be  determined,  the  decree  is  necessari- 
ly indefinite  and  uncertain.  In  order  that 
this  litigation  be  ended  and  the  rights  of 
the  parties  be  determined  as  far  as  the  Lars 
Johnson  spring,  or  Spring  No.  3,  is  concerned, 
the  district  court  is  hereby  directed  to  reopen 
the  case  for  the  purpose  of  permitting  said 
Steffensen,  if  he  so  desires,  to  introduce  tes- 
timony showing  the  amount  of  water,  hereto- 
fore used  by  him  and  his  predecessors  in  in- 
terest from  said  Lars  Johnson  spring,  or 
Spring  No.  8,  for  the  purposes  before  stated. 

Appellant  complains  that  in  the  decree  the 
Steffensen  property,  and  upon  which  these 
springs  are  situated,  is  ml  3d  escribed.  That 
is  merely  a  clerical  error,  and  the  court  is 
hereby  directed  to  make  the  correction  in 
the  decree  in  accordance  with  the  facts. 

[3]  The  taxation  of  all  costs  against  Steff- 
ensen is  one  of  the  assignments  of  error.  As 
Steffensen  conceded ly  has  the  right  to  the  use 
of  a  certain  amount  of  the  waters  from  the* 
Lars  Johnson  spring,  and  as  be  was  not 
wrong  in  his  objections  to  the  actions  of  the 
plaintiff  Richmond  city  in  laying  the  pipe 
line,  and  as  he  was  brought  into  court  by  the 
other  parties,  we  are  wholly  unable  to  per- 
ceive why,  in  justice  and  equity,  all  the  costs 
of  plaintiffs  should  be  taxed  against  him. 
The  district  court  is  therefore  ordered  to 
further  modify  the  decree  herein  by  eliminat- 
ing the  costs  taxed  against  the  defendant 
Steffensen,  and  it  is  hereby  ordered  that  re- 
spondents pay  one-half  and  appellant  one- 
half  of  the  costs  on  appeal,  and  each  pay 
his  own  costs  In  the  district  court 

Save  as  herein  modified,  the  Judgment  Is 
affirmed. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THURMAN,  JJ.,  concur. 
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(Supreme  Conrt  of  Utah.   April  30,  1919.) 

1.  Attorney  and  Client  «=»184— COMPEN- 
SATION —  LlEN  OK  JUDGMENT  —  PBIOBITY 
OVEB  GARNISHMENT. 

Under  Com  p.  Laws  Utah  1917,  |  346,  re- 
lating to  attorney's  compensation  and  liens, 
attorneys  who  recovered  judgment  for  their 
client  have  a  lien  upon  it  and  the  proceeds  for 
their  compensation,  and  may  enforce  it  against 
the  defendant,  unless  estopped,  notwithstand- 
ing he  paid  the  amount  of  the  judgment  in  gar- 
nishment proceedings  against  the  client,  the 
judgment  creditor. 

2.  Attorney  and  Client  <8=>  184— Lien  ot 
Attorney— Assertion. 

The  lien  of  attorneys  for  compensation  on 
recovery  of  a  judgment  follows  the  proceeds  of 
the  judgment  into  the  hands  of  garnishment 
creditors  Of  their  client,  to  whom  the  judgment 
debtor  paid  the  amount  of  the  judgment. 

8.  Attorney  and  Client  <8=>  1 92 (2) — Lie n  or 
Attorney— Assertion. 
Attorneys  who,  under  Comp.  Laws  Utah 
1917,  f  346,  had  a  lien  on  a  judgment  recover- 
ed for  their  client,  may,  the  judgment  debtor 
having  paid  the  amount  thereof  to  garnishing 
creditors  of  their  client,  enforce  their  lien  by 
an  independent  action,  and  are  not  restricted  to 
intervention  in  the  original  action. 

•4.  Attorney  and  Client  <8=>192(2)— Lien 
or  Attorney— Assertion— Parties. 
Where  attorneys,  who  recovered  judgment 
for  their  client,  had  no  agreement  as  to  com- 
pensation, and,  though  informed  of  the  gar- 
nishment of  the  proceeds  of  the  judgment  by 
other  creditors  of  the  client,  took  no  steps  to 
protect  their  rights,  held,  though  payment  of 
the  amount  of  the  judgment  to  the  garnishing 
creditors  did  not  satisfy  the  same,  and  destroy 
the  lien  of  such  attorneys  given  by  Comp.  Laws 
Utah  1917,  |  346,  yet  such  attorneys,  as  they 
could  follow  the  proceeds  into  the  hands  of 
garnishing  creditors,  will  not  be  allowed  to  en- 
force their  lien  solely  against  the  judgment 
debtor,  and  should  be  compelled  to  bring  in  all 
of  the  parties,  either-  in  an  independent  pro- 
ceeding or  by  intervention  in  the  original  pro- 
ceeding. 

Appeal  from  District  Court,  Salt  Lake 
County ;  P.  C.  Evans,  Judge. 

Action  by  G.  B.  Lundy  against  Guy  Cap- 
puccio,  in.  which  there  was  a  judgment  for 
plaintiff.  Thereafter  James  H.  Ball  and  an- 
other, interveners  and  as  attorneys  for  plain- 
tiff, caused  execution  to  be  Issued  upon  the 
judgment,  and  a  levy  was  made  on  property 
belonging  to  defendant.  Defendant  filed  an 
affidavit  and  motion,  which  the  court  treated 
as  an  order  to  show  cause  why  the  judgment 
should  not  be  satisfied,  and  from  an  order  or 
Judgment,  setting  aside  the  former  order  re- 
straining sale  of  the  property  levied  upon, 


J.  M.  Bowman,  of  Salt  Lake  City,  for  ap- 
pellant. 

Ball,  Musser  ft  Beck,  of  Salt  Lake  City, 
for  respondents. 

GIDEON,  J.  Prom  the  findings  of  the  low- 
er court  the  following  facts  appear: 

On  or  about  December  21,  1916,  judgment 
was  entered  In  the  district  court  of  Salt  Lake 
county  in  an  action  against  the  defendant 
Cappuccio  and  others  in  favor  of  the  plaintiff, 
Lundy,  for  $300  principal,  $20.60  costs,  and 
$26  attorney's  fee.  In  that  action  James  H. 
Ball  and  W.  B.  Rydalch, '  designated  In  the 
proceedings  In  this  court  as  Interveners,  were 
attorneys  for  Lundy.  It  further  appears  that 
about  August  4,  1916,  a  judgment  was  ren- 
dered In  the  Justice  court  of  Salt  Lake  City 
precinct  against  Lundy,  who  was  defendant  in 
that  action,  In  favor  of  the  plaintiff,  August- 
us Zetreauts,  for  something  in  excess  of 
$160  *,  that  a  writ  of  garnishment  was  issued 
from  that  court  and  served  upon  defendant 
Cappuccio,  and  that  such  proceedings  were 
had  that  an  order  of  the  justice  was  made 
directing  Cappuccio  to  pay  that  judgment, 
which  was  done  on  June  4,  1917,  amounting 
to  $168.25 ;  also  that  in  another  action  pend- 
ing in  said  Justice  court  Judgment  was  en- 
tered in  favor  of  the  Otis  Elevator  Company, 
the  plaintiff  therein,  against  the  plaintiff 
herein,  Lundy,  on  August  27,  1914,  for  an 
amount  of  approximately  $170;  that  a  writ 
of  garnishment  was  issued  in  that  case  and 
served  upon  Cappuccio,  and  that  such  pro- 
ceedings were  had  that  an  order  was  made  by 
the  justice  directing  Cappuccio  to  pay  into 
that  court  the  amount  of  the  judgment  In  fa- 
vor of  .the  elevator  company,  being  $179.72 ; 
that  in  consequence  of  that  order  Cappuccio 
paid  said  amount  on  February  20,.  1917; 
that  the  total  of  the  payments  made  by  rea- 
son of  the  said  writs  of  garnishment  and  the 
orders  of  the  justice  court  was  $347.99.  It 
likewise  appears  that  prior  to  the  date  of 
paying  these  said  amounts,  and  after  the 
service  of  the  writs  of  garnishment,  Cappuc- 
cio, with  his  counsel,  called  upon  the  attor- 
neys for  Lundy,  being  the  same  attorneys 
designated  as  interveners  herein,  and  at- 
tempted to  adjust  the  question  of  fees  or 
compensation  to  be  paid  to  said  attorneys, 
and  also  advised  said  attorneys  of  the  fact 
that  the  writs  of  garnishment  had  been 
served  upon  him,  and  that  he  was  In  duty 
bound  to  answer  such  writs. 

At  that  meeting  counsel  for  Lundy,  Inter- 
veners herein,  advised  Cappuccio  that  they 
claimed  a  lien  upon  the  amount  of  the  judg- 
ment, and  that  they  would  hold  Cappuccio 
or  the  proceeds  of  the  Judgment  for  payment 
of  their  fee.  Apparently  there  was  some  con- 
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troversy  as  to  the  amount  of  compensation, 
the  Interveners  insisting  that  they  were  en- 
titled to  not  less  than  $250  for  the  services, 
but  agreeing,  if  paid  on  that  date,  to  accept 
$150.  For  some  reason  not  explained  in  the 
record,  Cappuccio  seemed  to  regard  tha£ 
amount  as  excessive,  and  nothing  further  was 
done  by  either  party.  Thereafter  the  inter- 
veners, as  attorneys  for  Lundy,  caused  execu- 
tion to  be  issued  upon  the  judgment,  and  a 
levy  was  made  by  the  sheriff  on  certain  prop- 
erty belonging  to  Cappuccio,  and  the  same  was 
noticed  for  sale  on  February  18.  1918.  There- 
upon, and  before  the  day  of  sale,  Cappuccio,' 
by  his  counsel,  served  written  notice  upon 
the  interveners  as"  attorneys  for  Lundy,  sup- 
ported by  affidavit,  that  he  would  move  the 
court  for  an  order  directing  Lundy  to  satisfy 
the  Judgment  on  the  records  of  said  court, 
upon  the  ground  and  for  the  reaison  that  he 
had  paid  the  full  amount  of  said  judgment  to 
the  creditors  of  Lundy  In  the  garnishment 
proceedings  before  mentioned.  At  the  hear- 
ing on  that  motion  the  interveners,  as  attor- 
neys, appeared  apparently  for  Lundy  in  op- 
position to  the  motion,  and,  while  there  were 
no  pleadings  or  answer  to  the  affidavit  and 
motion  filed  by  Cappuccio,  the  court  treated 
the  matter  as  an  order  to  show  cause  why 
the  judgment  should  not  be  satisfied,  and 
all  parties  proceeded  to  a  hearing  with  that 
apparent  understanding. 

The  objections  on  the  part  of  plaintiff's 
counsel  to  the  granting  of  the  motion  are  best 
stated  in  the  language  of  one'  of  the  counsel 
at  that  hearing  as  follows: 

"The  contract  between  Mr.  Lundy  and  his 
attorneys  was— the  understanding  was— that 
Lundy  had  nothing,  and  that  the  attorneys 
most  look  to  the  amount  recovered  in  that  ac- 
tion for  their  fees,  and  with  that  understand- 
ing the  attorneys  proceeded  and  did  '  all  the 
work  that  was  done  in  that  action.  We  will 
also  show  that  the  defendant  Cappuccio  had 
full  knowledge  of  the  claim  made  by  the  at- 
torneys of  their  lien  on  the  judgment." 

The  court  made  findings  of  fact  and  con- 
clusions of  law,  entered  an  order  or  judgment 
denying  the  motion  of  the  defendant  to  have 
the  judgment  satisfied,  fixed  the  amount  of 
fees  due  counsel  for  Lundy  at  $150,  and  de- 
creed that  they  had  a  lien  upon  the  judgment 
entered  in  the  original  proceeding  against 
the  defendant  for  that  sum,  with  interest. 
The  court  also  set  aside  its  former  order 
restraining  the  sheriff  from  selling  the  prop- 
erty levied  upon  under  the  execution,  and 
further  directed  that  upon  the  payment  by 
defendant  Cappuccio  of  $150,  with  interest 
and  costs,  the  judgment  be  satisfied.  From 
that  order  or  Judgment,  the  defendant,  Cap- 
puccio, appeals  to  this  court. 

Numerous  assignments  of  error  are  made 
— among  others,  that  the  court  had  no  power 
or  right  to  make  findings  of  fact  or  conclu- 


sions, as  there  were  no  Issues  presented  up- 
on which  such  findings  could  be  made;  that 
the  court  erred  in  permitting  Interveners, 
Ball  and  Rydalch,  to  make  a  claim  of  lien, 
upon  the  ground  that  they  had  failed  to  file 
any  complaint  in  intervention  setting  forth 
the  facts  on  which  relief  was  sought;  that 
the  court  erred  In  finding  that  the  interveners 
were  entitled  to  recover  the  sum  of  $150,  or 
any  other  sum,  for  the  reasons  that  (a)  the 
parties  interested  in  and  affected  by  that 
finding  had  not  presented  any  such  Issue  by 
any  pleadings,  and  the  court  was  without 
authority  to  make  such  finding,  and  (b)  that 
the  finding  Is  not  supported  by  the  evidence. 

[1]  The  interveners  claim  the  right  to  a 
lien  under  the  provisions  of  Comp.  Laws 
Utah  1917,  S  346,  which  reads  as  follows: 

'The  compensation  of  an  attorney  and  coun- 
selor for  his  services  is  governed  by  agreement, 
express  or  implied,  which  is  not  restrained  by 
law.  From  the  commencement  of  an  action,  or 
the  service  of  an  answer  containing  a  counter- 
claim, the  attorney  who  appears  for  a  party  has 
a  lien  upon  his  client's  cause  of  action  or  coun- 
terclaim, which  attaches  to  a  verdict,  report, 
decision,  or  judgment  in  his  client's  favor  and 
the  proceeds  thereof  in  whatsoever  hands  they 
may  come,  and  cannot  be  affected  by  any  set- 
tlement between  the  parties  before  or  after 
judgment." 

It  may  be  conceded  that  under  the  provi- 
sions of  that  section  the  Interveners,  as  at- 
torneys for  Lundy,  had  a  Hen  upon  the  Judg- 
ment in  question  and  the  proceeds  thereof 
for  the  amount  of  their  compensation,  unless 
they  are  estopped  to  assert  It.  It  may  be 
conceded,  also,  that  the  payments  of  the  Judg- 
ments against  Lundy  in  the  justice  court  by 
the  defendant,  Cappuccio,  would  work  a  sat- 
isfaction of  the  judgment  obtained  In  the  dis- 
trict court  to  the  amount  of  such  payment, 
and,  as  between  Lundy  and  Cappuccio,  the 
judgment  is  satisfied,  and  the  motion  should 
have  been  granted  unless  the  interveners,  by 
reason  of  the  Hen  for  attorney's  fee,  had  a 
right  to  object  to  such  cancellation.  Appel- 
lant contends,  as  we  understand  his  position, 
that  the  payment  of  the  judgments  in  the  Jus- 
tice court  was  not  a  voluntary  payment  on 
his  part  but  that  such  payment  was  compul- 
sory, made  upon  an  order  of  court  having 
jurisdiction  over  the  defendant,  Cappuccio, 
and  the  garnishment  proceedings;  that  the 
Interveners  were  advised  of  such  proceedings, 
and  it  was  therefore  incumbent  upon  them. 
If  they  intended  to  rely  upon  the  lien,  to  as- 
sert it  and  take  proceedings  at  that  time  to 
protect  their  Interest,  and  not  compel  the  de- 
fendant, Cappuccio,  to  incur  the  necessary 
expense  of  defending  against  the  garnish- 
ment proceedings  and  probably  having  judg- 
ment entered  against  him,  with  attending 
costs.  On  the  other  hand,  it  appears  to  be 
the  contention  of  the  interveners,  who  are  the 
real  parties  In  interest  a*  respondents  here. 
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that  the  lien  existed  by  virtue  of  the  statute, 
that  It  was  the  duty  of  the  defendant  to  pro- 
tect that  Hen,  and  that,  if  he  proceeded  to  pay 
the  judgments  In  the  district  court,  he  would 
do  so  at  his  peril.  As  stated  by  one  of  the 
Interveners  in  his  testimony  before  the  court, 
In  reciting  what  was  said  at  one  of  the  Inter- 
views with  defendant  Cappuccio: 

"I  told  Cappuccio  at  that  time,  and  Mr.  Ball 
told  him,  that  if  he  went  to  paying  out  money 
on  this  matter  without  bringing  us  in  and  look- 
ing after  our  fees,  he  would  do  so  at  his  own 
peril,  and  we  talked  in  a  friendly  way  and  told 
him  our  position." 

The  testimony  of  both  Interveners  was  to 
the  effect  that  no  contract  fixing  a  definite 
sum  was  made  by  them  with  the  plaintiff, 
Lundy,  but  that  they  were  to  receive  what- 
ever compensation  they  did  receive  from  the 
proceeds  of  the  judgment.  The  above  quota- 
tion from  the  testimony  of  the  witness  Inter- 
vener reflects  accurately,  It  seems,  the  posi- 
tion, and  their  conduct  toward  the  defendant, 
Cappuccio,  when  advised  that  the  garnish- 
ment proceedings  had  been  Instituted  against 
him. 

[2-4]  Under  the  provisions  of  the  section 
quoted,  the  lien  of  an  attorney  for  compensa- 
tion for  his  services  attaches  from  the  com- 
mencement of  an  action  upon  the  Judgment  In 
his  client's  favor  and  upon  the  proceeds 
thereof,  In  whatsoever  hands  they  may  come. 
That  lien  can  only  be  lost,  either  by  waiver 
or  such  acts  on  the  part  of  the  attorney  as 
would  constitute  an  estoppel.  It  cannot  be 
defeated  by  a  subsequent  attachment  or  gar- 
nishment. T.  Harlan  &  Co.  v.  Bennett  et  al., 
127  Ky.  572,  106  S.  W.  287,  128  Am.  St.  Rep. 
360.  The  facts  appearing  in  this  record 
would  not  authorize  a  holding  that  the  inter- 
veners had  lost  their  right  to  claim  a  lien, 
but  clearly  they  were  at  fault  In  not  taking 
some  action  to  enforce  or  assert  such  lien  at 
the  time  they  were  advised  of  the  garnish- 
ment proceedings  against  the  debtor.  We 
are  not  unmindful,  and  ought  not  to  be,  that 
the  defendant  Is  a  layman,  and  did  not  fully 
understand  the  rights  of  the  Interveners  as 
lien  clalments,  nor,  possibly,  his  duty  as  a 
judgment  debtor;  neither  should  we  over- 
look the  fact  that  the  interveners  are  law- 
yers of  experience  and  ability,  and  under- 
stand their  legal  rights,  and  the  methods 
necessary  to  enforce  them.  It  Is  clear  that, 
as  the  amount  of  the  compensation  had  not 
been  agreed  upon  between  the  Interveners 
and  their  client,  Lundy,  the  court  was  with- 
out authority  or  power  to  fix  that  amount, 
unless,  at  least,  the  plaintiff,  Lundy,  had 
some  notice  of  the  proceeding  at  which  such 
judgment  or  order  would  be  made.  The 
court,  at  the  hearing,  fixed  the  amount  due 
the  interveners  as  $150.  There  was  nothing 
before  the  court,  however,  Indicating  that  the 
services  rendered  were  of  less  value  than 


$250  unlesfe  It  be  the  statement  on  their  part, 
made  to  Cappuccio,  that  if  payment  was 
made  at  the  time  of  the  interview  between 
those  parties  they  would  accept  $150. 

At  the  hearing  on  the  motion,  nominally  at 
least,  th,e  interveners  were  representing  the 
plaintiff,  Lundy;  but  as  we  have  seen,  Lundy 
was  not  the  real  party  in  interest.  The  In- 
terveners could  not  represent  the  plaintiff, 
Lundy,  in  any  proceedings  attempting  to  fix 
the  amount  of  their  compensation,  as,  of 
necessity,  In  the  absence  of  an  agreement, 
any  proceedings  to  determine  such  amount 
their  Interests  would  be  opposed  to  that  of 
their  client.  There  is  nothing  In  the  record 
to  indicate  that  both  of  the  judgment  credi- 
tors in  the  proceedings  in  the  Justice  court 
are  not  within  the  jurisdiction  of  the  district 
court.  If  within  the  jurisdiction  of  the  dis- 
trict court,  such  parties  can,  by  an  order,  be 
brought  Into  this  proceeding  and  the  righto 
of  all  parties  determined.  The  lien  hi  favor 
of  the  Interveners  follows  the  proceeds  of  the 
judgment  Into  the  hands  of  those  garnishment 
creditors.  Carl  Fischer-Hansen  v.  Brooklyn 
Heights  Rd.  Co.,  173  N.  T.  492,  66  N.  B.  395; 
Bailey  v.  Murphy,  136  N.  Y.  50,  32  N.  E.  627 ; 
Poole  v.  Belcha,  131  N.  T.  200,  30  N.  B.  53. 
Under  the  provisions  of  our  Code  the  district 
court  has  authority  to  order  such  parties  Into 
proceedings  of  this  nature  as  are  interested 
In  the  subject-matter  of  the  litigation  or  are 
necessary  for  a  proper  determination  of  the 
rights  involved.  The  interveners,  however, 
are  not  limited  to  proceedings  in  this  action, 
but  may,  if  they  so  elect,  proceed  to  enforce 
their  claim  of  lien  by  an  Independent  action. 
Carl  Fischer-Hansen  v.  Brooklyn  Heights  Rd. 
Co.,  supra.  As  indicated,  the  interveners 
were  not  diligent  In  an  effort  to  enforce  their 
lien,  and  to  now  compel  the  defendant,  Cap- 
puccio, to  pay  the  amount  of  such  lien,  with- 
out an  effort  first  being  made  to  collect  such 
amount  from  the  parties  actually  receiving 
the  proceeds  of  the  judgment,  would  be  a 
hardship  which  a  court  ought  not  to  enforce. 
As  indicated,,  however,  the- defendant  Is  not 
entirely  blameless  for  not  taking  some  action 
to  protect  his  interest,  when  advised  that  the 
lien  would  be  insisted  upon  by  the  Interven- 
ers. 

In  view  of  the  entire  record,  and  after  a 
careful  consideration  of  the  rights  and  inter- 
ests of  the  parties,  we  have,  with  some  doubt 
as  to  what  order  ought  to  be  made  in  this 
case,  concluded  to  reverse  the  order  of  the 
district  court  and  remand  the  cause,  with 
directions  to  permit  the  interveners  to  pro- 
ceed in  such  manner  as  they  may  elect,  either, 
in  this  proceeding  or  in  an  independent  ac- 
tion, and  bring  all  the  parties  interested  be- 
fore the  court  for  a  determination  of  their  re- 
spective rights,  to  enforce  the  lien  of  inter- 
veners to  the  amount  of  the  compensation 
found  due  them  against  the  proceeds  of  the 
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Judgment  In  the  hands  of  garnishment  cred- 
itors in  the  justice  court,  and,  If  unable  to 
collect  from  such  judgment  creditors,  to  en- 
force the  same  against  defendant,  Cappucdo. 
Such  is  the  order.  Each  party  will  pay  his 
own  costs  on  appeal. 

CORFMAN,  C.  J.,  and  WERER  and  THDR- 
MAN,  JJ.,  concur. 

FRICK,  J.,  concurs  in  the  result 


(54  Utah.  309) 
ANDERSON  t.  ANDERSON.    (No.  8305.) 

(Supreme  Court  of  Utah,  April  7,  1919.  On 
Application  for  Rehearing,  May  27,  1919.) 

1.  Husband  and  Wife  <s=>297  —  Separate 
Maintenance. 

In  an  action  by  a  wife  for  separate  main- 
tenance, evidence  held  to  sustain  a  finding  that 
plaintiff  lived  separate  and  apart  from  the  de- 
fendant without  her  fault. 

2.  Husband  and  Wife  <8=> 283(1)— Separate 
Maintenance— Gbounds  fob. 

If  the  conduct  of  a  husband  toward  his 
wife  is  such  as  to  legally  entitle  her  to  live 
sepat.tte  and  apart  from  him,  she  is  entitled  to 
separate  maintenance,  regardless  of  whether  or 
not  the  husband  deserted  her,  or  whether  he 
refused  to  maintain  her.* 

3.  Husband  and  Wife  <S=> 293— Separate 
Maintenance— Alimony— Restraint  Upon 
Alienation  of  Property. 

In  suits  by  wife  for  separate  maintenance, 
where  alimony  is  allowable,  in  order  to  insure 
its  payment,  equity  will  enjoin  the  husband 
from  alienating  or  incumbering  his  property 
without  leave  of  court,  under  Comp.  Laws  1917, 
S{  3000,  3011-3013. 

4.  Husband  and  Wife  <&=> 295— Separate 
Maintenance— At  tornet's  Fees. 

In  an  action  by  a  wife  for  separate  main- 
tenance, trial  court  was  empowered,  either  in- 
dependently, or  by  Comp.  Laws  1917,  §§  2998, 
8010,  3011,  either  before  or  at  the  conclusion 
of  the  trial,  to  allow  her  attorney's  fees. 

5.  Husband  and  Wife  <g=>295— Separate 
Maintenance— Attorney's  Fees— Reason- 
ableness—Judicial  Knowledge. 

In  an  action  for  separate  maintenance,  the 
trial  court  had  the  right  to  consult  its  own  ex- 
perience and  knowledge,  without  taking  testi- 
mony as  to  what  was  a  reasonable  attorney's 
fee  in  the  particular  case. 

On  Application  for  Rehearing. 

6.  HU8BAND  AND  WlFE  <g=>300  —  SEPARATE 

Maintenance  —  Restraining  Defendant 

From  Disposing  of  Property. 
A  judgment  for  plaintiff,  in  an  action  by  a 
wife  for  separate  maintenance,  will  not  be 
modified  on  appeal,  although  it  unnecessarily 
restrains  defendant  from  disposing  of  any  part 
»f  his  property;    it  being  assumed  that  the 


trial  court,  which  retains  jurisdiction  of  the 
case,  will,  upon  due  application  and  a  proper 
showing,  qualify  its  decree  at  any  time  in  such 
manner  as  the  circumstances  of  the  parties 
and  conditions  may  in  justice  require. 

Appeal  from  District  Court,  Salt  Lake 
County;  Wm.  H.  B  ram  el,  Judge. 

Suit  by  Bertha  O.  Andersoh  against  Rob- 
ert Q.  Anderson.  Decree  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Soren  X.  Christensen  and  Chris  Mathlson, 
both  of  Salt  Lake  City,  for  appellant 

F.  B.  Scott,  of  Salt  Lake  City,  for  respond- 
ent 

CORFMAN,  O.  J.  Plaintiff  brought  suit 
against  the  defendant,  her  husband,  for  sep- 
arate maintenance.  Hie  grounds  alleged 
were  cruelty.  The  defendant  denied  cruelty. 
The  trial  court  found  the  issues  for  the 
plaintiff,  and  by  Its  decree  awarded  her  sep- 
arate maintenance,  attorney's  fees  and  costs. 
The  court  ordered  that  the  defendant  be  re- 
strained from  disposing  of  or  Incumbering 
his  property  without  leave  of  court.  It  was 
also  decreed  that  the  alimony  awarded  the 
plaintiff  should  be  a  lien  and  charge  upon 
the  defendant's  property  until  the  further 
order  of  the  court   Defendant  appeals. 

The  defendant  complains  that  the  trial 
court  erred  and  assigns  as  grounds  for  re- 
versal the  following:  (1)  That  the  evidence 
Is  insufficient  to  sustain  the  finding  of  the 
court  that  the  plaintiff,  without  her  fault 
lives  separate  and  apart  from  the  defendant; 
(2)  that  the  court  erred  in  falling  to  make 
findings  on  the  issues  whether  the  defendant 
had  without  cause  deserted  the  plaintiff,  and 
whether  defendant,  having  the  ability,  had 
neglected  to  provide  for  and  suitably  main- 
tain the  plaintiff ;  (3)  that  the  court  erred  In 
ordering  that  the  defendant  be  restrained 
from  disposing  of  or  incumbering  his  prop- 
erty without  leave  of  court;  (4)  that  the 
court  erred  in  adjudging  the  alimony  decreed 
to  be  a  Hen  on  defendant's  property  until 
the  further  order  of  the  court 

[1]  (A)  The  first  and  principal  contention 
made  by  defendant  has  necessitated  our  re- 
viewing the  testimony.  After  so  doing  we 
would  not  feel  justified  in  holding  that  the 
decision  of  the  trial  court  is  not  supported 
by  a  fair  preponderance  of  the  testimony. 
It  is  apparent  however,  that  in  some  meas- 
ure, at  least,  the  plaintiff  was  not  entirely 
without  fault  The  testimony  shows  that 
oftentimes  the  differences  between  the  par- 
ties were  over  matters  trivial  in  nature,  and 
in  the  disputes  that  followed  they  were  equal- 
ly to  blame.  However,  on  several  occasions, 
the  defendant  without  sufficient  cause  or 
excuse,  commanded  the  plaintiff  to  leave  the 
house,  to  "get  out  and  go — get  out  of  my 


<g=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
1  Willardson  v.  Wlllardson.  172  Pac.  713. 
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house ;  I  don't  want  yon  sticking  around  here ; 
rustle  your  own  living."  Again,  the  plain- 
tiff testified,  referring  to  the  defendant's 
attitude  toward  her  in  the  home:  "He  told 
me  time  and  again  to  get  out  and  go;  that  he 
was  through  with  ma"  The  plaintiff  fur- 
ther testified  that  on  these  and  other  occa- 
sions referred  to  In  the  testimony  the  defend- 
ant's attitude  towards  her  was  such  that  she 
became  so  nervous  and  sick  as  to  require 
medical  aid  and  treatment  There  is  also 
testimony  in  the  record  tending  to  show  that 
the  plaintiff  on  these  occasions  endeavored  to 
effect  a  reconciliation  with  the  defendant, 
without  avail.  Indeed,  during  the  progress 
of  the  trial,  after  the  defendant  expressed  a 
willingness  to  live  with  the  plaintiff,  the 
court  afforded  the  parties  an  opportunity  to 
adjust  their  differences,  when,  instead  of 
trying  to  effect  a  reconciliation,  the  defend- 
ant indulged  himself  in  making  accusations 
against  the  plaintiff  of  improprieties  and 
misconduct  with  another  man.  As  we  view 
the  testimony,  the  attitude  of  the  defendant 
towards  the  plaintiff  was  such  as  to  compel 
her  to  live  separate  and  apart  from  him  with- 
out fault  on  her  part  It  Is  wholly  unneces- 
sary to  refer  to  and  discuss  the  testimony  in 
detail.  Suffice  it  to  say  there  is  ample  proof 
pointed  out  to  sustain  the  trial  court's  find- 
ings and  decision  that  the  plaintiff  lives  sepa- 
rate and  apart  from  the  defendant  without 
her  fault 

(B)  It  follows  from  what  has  already  been 
said  that  them  Is  no  merit  in  the  defend- 
ant's contention  that  the  trial  court  erred  in 
failing  to  expressly  find  that  the  defendant 
had  without  good  and  sufficient  cause  desert- 
ed the  plaintiff,  and  whether  the  defendant 
having  sufficient  ability,  had  neglected  or 
refused  to  provide  and  suitably  maintain  the 
plaintiff. 

[2]  It  Is  fundamental  that  if  the  conduct 
of  the  defendant  towards  the  plaintiff  was 
such  as  to  legally  entitle  her  to  live  separate 
and  apart  from  the  defendant  she  would  be 
entitled  to  separate  maintenance,  regardless 
of  whether  or  not  the  defendant  deserted 
the  plaintiff,  or  whether  he  had  refused  to 
maintain  her.  Plaintiff's  action  was  pred- 
icated on  cruelty,  not  on  the  ground  of  de- 
sertion' or  failure  to  provide.  WlUardson  v. 
Willardson,  172  Pac.  719;  Smith  v.  Smith, 
164  Mass.  262,  28  N.  B.  263. 

[3]  (O  As  to  the  third  and  fourth  'conten- 
tions made  by  defendant  we  think  the  rule  is 
flrmly  established  that  In  suits  of  this  nature, 
where  alimony  is  allowable,  in  order  to  in- 
sure Its  payment  equity  will  enjoin  the  hus- 
band from  alienating  or  from  incumbering 
his  property  without  leave  of  court  2  Bish- 
op, M.,  D.  &  S.  S§  1106.  1107.  Moreover, 
Comp.  Laws  Utah  1917,  §§  3011,  3012,  3013, 
and  3000  expressly  so  provide. 

[4,  I]  (D)  There  is  absolutely  no  merit  in 


the  contention  made  that  the  plaintiff  is  not 
entitled  to  the  attorney  fee  allowed  her  by 
the  trial  court  We  think  the  trial  court  was 
empowered  to  make  the  order  concerning 
attorney's  fees  under  Comp.  Laws  1017,  || 
2998,  3010,  and  3011,  either  before  or  at  the 
conclusion  of  the  trial.  Independent  of  stat- 
ute, under  the  rules  of  the  common  law,  the 
plaintiff  was  entitled  to  employ  counsel  and 
render  the  defendant  liable  to  pay  for  the 
services  rendered  by  him  in  her  suit  2 
Bishop,  M.,  D.  &  S.  |  992.  So,  too,  had  the 
trial  court  the  right  to  consult  his  own  ex- 
perience and  knowledge,  without  taking  tes- 
timony, as  to  what  was  reasonable  In  the  par- 
ticular case.  Peyre  v.  Peyre,  79  Cal.  336,  21 
Pac  838. 

'The  plaintiff,  on  the  appeal  to  this  court, 
made  and  filed  certain  cross-assignments  of 
error.  After  reviewing  the  record,  we  can 
arrive  at  no  other  conclusion  than  that  the 
judgment  and  decree  rendered  in  plaintiff's 
favor  was  right  and  should  be  affirmed.  We 
therefore  need  not  enter  upon  a  discussion  of 
plaintiff's  cross-assignments. 

It  is  ordered  that  the  judgment  and  decree 
of  the  district  court  be  affirmed;  costs  to 
respondent. 


PRICK,  WEBER, 
MAN,  JJ.,  concur. 


GIDEON,  and  THUR- 


On  Application  for  Rehearing. 

CORPMAN,  O.  J.  Counsel  for  defendant 
has  filed  a  petition  for  rehearing.  The  mat- 
ters complained  of  in  the  petition  were  all 
given  due  consideration  In  our  former  opin- 
ion, and  we  still  think  we  were  right  in  the 
conclusions  arrived  at  * 

Defendant  seriously  complains  of  the 
order  of  the  district  court  enjoining  him  from 
imcumbering,  selling  or  otherwise  disposing 
of  any  of  his  property  and  in  making  the 
award  for  the  separate  maintenance  of  the 
plaintiff  a  lien  thereon. 

[8]  It  seems  hardly  necessary  to  thus  In- 
cumber and  enjoin  the  sale  and  disposal  of 
all  of  the  defendant's  property  in  order  to 
secure  the  prompt  payment  of  the  award  for 
separate  maintenance  of  the  plaintiff.  How- 
ever, the  district  court  will,  as  Is  usual,  re- 
tain Jurisdiction  of  the  case,  and  we  have  no 
doubt  that  upon  due  application  and  a  prop- 
er showing  made  that  court  will  be  disposed 
to  qualify  its  decree  at  any  time  and  in  such 
manner  as  the  circumstances  of  the  parties 
and  conditions  may  in  justice  require. 

We  therefore  decline  to  order  a  modifica- 
tion of  the  decree  of  the  district  court  as 
rendered,  and  order  that  the  defendant's 
petition  for  a  rehearing  be  denied. 


PRICK,  WEBER, 
MAN,  JJ.,  concur. 


GIDEON,  and  THUR- 
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(SO  Arts.  861) 

MOSHER  t.  CITY  OF  PH03NIX  et  al.  (No. 
1640.) 

(Supreme  Court  of  Arizona.    May  21,  1919.) 

A.  Municipal    Cobpobations    <S=63(1)  — 
Prescribing  Fibs  Limits  and  Character 
of  Buildings— Review. 
The  city  of  Phoenix,  under  Civ.  Code  1913, 
par.  1897,  subsec.  17,  having  the  power  to  pre- 
scribe fire  limits  and  to  regulate  the  kind  of 
materials  to  be  used  and  the  character  of  build- 
ings to  be  erected,  the  right  of  the  city  to  ex- 
ercise such  power  may  not  be  questioned. 

2.  Municipal  Corporations  <S=>63(1)-tPbe- 
scbibing  Fire  Limits— Inquiry  into  Mo- 
tives. 

Courts,  on  complaint  of  a  property  owner, 
will  not  inquire  into  the  motives  or  purposes  of 
a  city  commission  in  prescribing  fire  limits  and 
stipulating  as  to  the  character  of  buildings  to 
be  erected  therein. 

Appeal  from  Superior  Court,  Maricopa 
County;  Frank  H.  Lyman,  Judge. 

Action  by  Hattie  L.  Mosher  against  the 
City  of  Phoenix,  and  Hubert  J.  Mann.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, and  a  judgment  dismissing  the  com- 
plaint, and  awarding  costs  to  defendants, 
plaintiff  appeals.  Affirmed. 

J.  B.  Woodward,  of  Phoenix,  for  appellant 
R.  E.  Sloan,  City  Atty.,  of  Phoenix,  for  ap- 
pellees. 

ROSS,  J.  From  an  order  sustaining  a  gen- 
eral demurrer  to  appellant's  complaint,  and 
a  judgment  dismissing  her  complaint  and 
awarding*  costs  to  appellees,  this  appeal  is 
prosecuted. 

The  complaint  sets  forth  in  substance  that 
appellant  is  the  owner  of  real  estate  in 
Phoenix  with  a  frontage  of  352  feet  on  Cen- 
tral avenue,  extending  back  300  feet  between 
Taylor  and  Polk  streets ;  that  the  property  is 
on  the  fringe  of  the  business  section  of  Phoe- 
nix, too  near  tne  same  and  the  taxes  there- 
on too  heavy  to  justify  the  use  of  said  prop- 
erty as  residence  property,  and  at  the  same 
time  is  too  far  removed  from  the  business  to 
warrant  a  placing  of  permanent  improve- 
ments thereon  in  the  form  of  substantial  bus- 
iness structures  or  blocks  of  business  build- 
ings; that  appellant  planned  erecting  there- 
on a  colony  or  group  of  buildings  at  a  "rental 
price  '*  •  *  within  the  command  of  all 
deserving  mechanics" ;  that  In  May,  June,  and 
August,  1917,  the  city  granted  her  permits  to 
build  13  buildings  thereon  under  Ordinance 
42;  that  she  proceeded  to,  and  did,  construct 
some  of  the  buildings  under  permits;  that  by 
petty  devices,  appellee  Mann,  city  inspector, 
obstructed  her  building  operations  and  caused 
her  serious  loss,  and  with  the  aid  of  the  city 


commission,  has  prevented  her  from  Improv- 
ing her  property  and  debarred  her  in  the 
lawful  use  of  same,  thereby  destroying  and 
rendering  her  property  rights  therein  value- 
less, and  is  threatening  to  tear  down  one  or 
more  of  her  buildings,  and  has  caused  her 
arrest  on  the  false  assumption  that  she  had 
transgressed  the  laws  of  the  city  in  the  erec- 
tion of  buildings  under  permits;  that  she 
has  been  arrested  "five  times  for  the  alleged 
cause  of  building  without  a  permit,  and  in- 
terior finish  work  on  the  same,"  and  has 
driven  her  workmen  from  the  premises  and 
refused  permission  to  continue  work  up- 
on said  buildings,  and  has  revoked  five  of  the 
permits  theretofore  granted. 

The  allegation  of  conformity  with  the  or- 
dinances of  the  city  In  the  construction  of 
buildings  is  as  follows: 

"That  each  building  in  process  of  completion, 
and  to  be  completed,  is  or  will  be  built  with 
cement  floors,  cement  walks  leading  to  or 
around  each  building,  and  solid  cement  between 
each  building,  the  roof  and  side  coverings  to 
be  used  being  incombustible  material,  and  all 
work  conforming  to  the  requirements  of  said 
Ordinance  [42],  not  one  of  which  is  a  menace 
by  reason  of  its  construction,  or  a  fire  risk,  to  the 
neighboring  property." 

The  complaint  sets  forth  Ordinance  42; 
also  Ordinances  197, 198^ind  199,  passed  Sep- 
tember 10  and  11,  1917,  as  emergency  meas- 
ures. 

By  Ordinance  42,  the  construction  of  frame 
and  wooden  structures  within  the  fire  limits 
as  established  is  prohibited,  except  "(B)  one- 
story  sheds  confined  to  the  rear  half  of  the 
property,  not  abutting  on  a  street,  and  not 
nearer  than  20  feet  to  any  other  structure." 
It  further  provides  for  the  height,  size,  and 
material  to  be  used  in  structures. 

Ordinance  197  establishes  a  special  fire 
limits  district,  including  in  its  boundaries 
appellant's  property  and  a  great  many  other 
blocks  of  the  city;  the  appellant's  property 
theretofore  being  In  the  general  fire  limits. 

Ordinance  198  defines  the  powers  and  duties 
of  the  city  inspector  of  buildings,  and  vests 
in  him  large  discretionary  powers  relating  to 
the  mode  and  manner  of  construction  and 
material  used  in  the  erection,  alteration,  and 
repair  of  any  building  or  structure,  and 

Ordinance  199  amends  subdivision  B  of 
Ordinance  42,  quoted  above,  by  providing, 
among  other  things,  that  "sheds  must  have 
no  interior  finish,'  such  as  wainscoting,  ceil- 
ing, and  the  like." 

Appellant  asserts  in  her  complaint  that 
these  ordinances  and  their  enforcement  by  the 
city  authorities  deprive  her  of  her  property 
without  due  process  of  law,  in  violation  of 
section  4,  article  2,  Arizona  Constitution  and 
the  E'ourteenth  Amendment  to  the  federal 
Constitution,  and  prays  that  the  appellees  be 


>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ariz.) 


YOUNG  v.  CAMPBELL 
(181  P.) 


171 


restrained  from  Interfering  with  her  in  any 
manner. 

The  particular  defect  or  insufficiency  of  the 
complaint,  for  which  the  demurrer  was  sus- 
tained, is  not  disclosed  by  anything  in  the  rec- 
ord nor  by  the  briefs;  but  it  is  apparent 
that  the  allegations  thereof,  wherein  appel- 
lant undertakes  to  inform  the  court  that  she 
has  complied  in  the  erection  of  her  structures 
with  Ordinance  42,  omits  stating  that  said 
structures  were  on  "the  rear  half  of  the 
property,**  or  that  they  were  "not  abutting 
on  a  street,"  or  were  "not  nearer  than  20 
feet  to  any  other  frame  structure,"  and  omits 
to  state  that  the  prohibition  contained  In  Ord- 
inance 199  that  "sheds  must  have  no  inte- 
rior finish,  such  as  wainscoting,  ceiling,  and 
the  like*"  has  not  been  violated. 

If  the  city  possessed  the  power  to  pass 
these  ordinances,  a  property  owner  building 
on  his  property  must  observe  them,  and  he 
cannot  complain  because  the  city  authorities 
interfere  to»stop  their  violation.  The  gen- 
eral law  of  this  state  (paragraph  1897,  subsec. 
17,  Civil  Code  1913)  empowers  cities  to  estab- 
lish fire  limits  and— 

"To  prescribe  the  thickness,  strength  and 
manner  of  constructing  stone,  brick  and  other 
buildings,  and  construction  of  fire  escapes  there- 
in. It  shall  also  be  competent  for  the  common 
council  to  fix  and  designate  fire  limits  within 
which  no  buildings  having  outside  wooden  walls 
shall  be  constructed  or  repaired  so  as  to  in- 
crease their  value  beyond  a  percentage  to  be 
fixed  in  the  ordinance ;  and  the  common  council 
may,  by  ordinance,  prescribe  special  fire  lim- 
its, within  the  general  fire  limits,  within  which 
special  fire  limits  they  may  require  such  build- 
ing material  to  be  used  and  such  additional 
precautions  to  be  observed  in  the  construction 
of  new  buildings,  and  the  repairing  and  main- 
tenance of  said  buildings,  as  they  may  from 
time  to  time  designate,  and  for  the  prevention 
of  fires  and  the  spread  and  communication  there- 
of; and  to  provide  any  proper  remedy  for  the 
enforcement  of  such  ordinance  as  may  be  pass- 
ed in  relation  to  fire  limits  or  any  particular 
provision  thereof,  and  to  that  end  they  may 
provide  for  the  appointment  of  a  building,  in- 
spector, designate  his  authority,  fix  his  term 
of  office  and  provide  his  compensation." 

Among  the  powers  vested  in  the  city  com- 
mission of  the  city  of  Phoenix,  is — 

'To  prescribe  fire  limits  and  determine  the 
character  and  height  of  buildings  that  may  be 
erected  therein  and  the  nature  of  materials  to 
be  used  in  the  construction,  alteration  or  repair 
of  such  buildings,  or  in  the  repair  or  alteration 
of  existing  buildings  within  such  fire  limits." 
Subsection  9,  |  2,  c  4,  Charter  of  City  of 
Phoenix. 

[1]  The  Legislature  having  expressly  grant- 
ed the  power  to  cities  to  prescribe  lire  limits 
and  to  regulate  the  kind  of  materials  to  be 
used  and  the  character  of  buildings  to  be 
erected,  the  right  of  the  cities  to  exercise  that 


power  may  not  be  questioned.  City  of  Olym- 
pla  v.  Manij,  1  Wash.  389,  25  Pac.  337,  12  L. 
R.  A.  T50;  Hubbard  v.  Medford,  20  Or.  315, 
25  Pac.  640 ;  Village  of  Ashley  v.  Ashley  Lum- 
ber Co.  (N.  D.)  169- N.  W.  87;  28  Cyc.  736, 
741 ;  19  R.  C.  L.  830,  §  135. 

[2]  It  is  the  contention  of  appellant  that 
the  last  three  ordinances  were  enacted  by  the 
city  commission  for  the  sole  purpose  of  annoy- 
ing and  harassing  her,  and  to  prevent  and 
obstruct  her  free  and  lawful  use  of  her  prop 
erty.  The  law  seems  to  be  well  settled  that 
the  courts  will  not  inquire  into  the  motives  or 
purposes  of  those  whose  duty  it  is  to  enact 
laws  or  ordinances.  Hadacheck  v.  Alexan- 
der, 169  Cal.  616,  147  Pac.  259,  28  Cyc.  375. 

It  is  also  contended  that  these  ordinances 
were  passed  as  emergency  measures,  when, 
as  a  matter  of  fact  no  emergency  existed, 
and  that,  therefore,  they  are  not  valid  ordi' 
nances.  It  Is  not  necessary  that  we  decide 
this  question,  for,  If  they  be  left  entirely  out 
of  consideration,  still  appellant  has  failed  to 
present  a  case  satisfying  us  that  she  has 
complied  In  making  her  improvements,  or 
that  she  proposes  to  comply,  with  the  terms 
of  Ordinance  42,  against  which  no  such  ob- 
jection Is  lodged. 

From  what  we  have  said,  It  will  appear 
that  appellant's  statement  of  her  grievances 
Is  Insufficient  to  invoke  the  equity  powers 
of  the  court. 

The  judgment  Is  therefore  affirmed. 

CUNNINGHAM,  C.  J.,  and  BAKER,  J., 
concur. 


YOUNG  v.  CAMPBELL  et  al. 


(JO  Arts.  356) 
(No.  1559.) 


(Supreme  Court  of  Arizona.    May  21,  1919.) 

1.  Negligence  <S=»116— Plea  of  Contribu- 
tory Negligence— General  Denial. 

A  general  denial  and  plea  of  contributory 
negligence  do  not  constitute  inconsistent  defens- 
es, and  may  be  pleaded  together,  and  negligence 
on  the  part  of  the  defendant  is  not  admitted 
on  plea  of  contributory  negligence  followed  by 
a  general  denial. 

2.  Appeal  and  Error  <J=»781(6) — Settlement 
Renoering  Questions  Moot— Dismissal. 

Where,  after  rehearing  has  been  ordered, 
the  parties  reach  a  settlement  rendering  the 
questions  at  issue,  raised  on  the  motion  for  re- 
hearing, moot  questions  that  will  receive  no  fur- 
ther notice,  the  appeal  will  be  dismissed. 

On  motion  for  rehearing.  Appeal  dis- 
missed. 

For  former  opinion,  see  20  Ariz.  ,  177 

Pac.  19. 

CUNNINGHAM,  C.  J.  The  appellees  mov- 
ed for  a  rehearing,  alleging  that  the  opinion 
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filed  in  the  case  gets  forth  a  doctrine  in  pro- 
cedure that  is  more  than  novel,  but  is  in  its 
nature  without  support  of  the  law. 

The  rehearing  was  granted  on  the  grounds 
that  the  language  used  by  the  court  in  its 
opinion  is  open  to  be  understood  in  the  sense 
that  the  appellees  criticize  it  The  principal 
criticism  is  that  the  opinion  holds  that  a 
plea  of  contributory  negligence  is  an  admis- 
sion of  record  that  the  pleader  has  been 
guilty  of  negligence  as  a  fact,  notwithstand- 
ing he  has  interposed  a  general  denial  put- 
ting in  issue  his  negligence. 

[1]  Such  is  not  the  rule  intended  to  be  ap- 
plied by  this  court  in  this  case.  The  general 
rule,  as  stated  In  20  Cyc.  682,  is  applicable,  in 
most  cases,  to  our  system.  The  rule  Is  there 
stated  in  the  following  language: 

"A  general  denial  and  plea  of  contributory 
negligence  do  not  constitute  inconsistent  defens- 
es, and  may  be  pleaded  together,  and  negligence 
on  the  part  of  the  defendant  is  not  admitted  by 
a  plea  of  contributory  negligence  following  a 
general  denial." 

We  do  not  wish  to  be  understood  as  an- 
nouncing the  rule  as  appellees  contend  we 
have  announced  it.  We  expressly  withdraw 
all  language  used  in  the  opinion  which  has 
the  effect  of  supporting  such  rule.  The  judg- 
ment having  been  vacated  by  the  order  grant- 
ing a  rehearing,  the  reasons  for  the  Judg- 
ment are  withdrawn. 

[2]  Since  the  court  ordered  a  rehearing  in 
this  case  the  parties  have  reached  a  settle- 
ment, of  which  we  are  informed.  As  a  con- 
sequence, the  questions  at  issue,  raised  on 
the  motion  for  a  rehearing,  have  become 
moot  questions,  and  will  not  receive  further 
notice. 

The  cause  having  been  settled,  upon  mo- 
tion of  appellant,  acquiesced  in  by  the  ap- 
pellees, the  appeal  is  dismissed. 

ROSS  and  BAKER,  JJ.,  concur. 


(20  Ari«.  867) 

SAWYER  v.  HUNING.    (No.  1676.) 

(Supreme  Court  of  Arizona.    May  21,  1019.) 

1.  Judges  <8=>30— Absence  or  Judgb  fbom 
County  —  Validity  of  Telegraphic  Ob- 
debs. 

A  trial  judge  who  is  absent  from  his  county 
seat  and  in  another  county  cannot  make  a 
valid  order  to  continue  a  case  and  transmit  it 
by  telegraph  to  the  clerk  of  the  court  for  entry 
on  the  minutes;  the  judge's  presence  in  the 
county  being  absolutely  necessary  to  the  valid- 
ity of  all  judicial  acta  unless  excepted  by  stat- 
ute. 

2.  Stipulations  <8=7— Sufficiency— Assent 
to  Continuance  of  Hearing. 

Assent  by  attorneys  to  minute  entries  con- 
tinuing a  hearing  at  the  judge's  request  because 


of  his  illness  was  a  sufficient  stipulation  to 
enable  judge  to  retain  jurisdiction  to  grant  a 
new  trial,  notwithstanding  Civ.  Code  1913.  par. 
591,  deeming  a  motion  for  new  trial  denied 
after  20  days  from  judgment. 

3.  Corporations  <S=>121(7)— Sale  of  Stock- 
Action  on  Contbaot— Vebdiot— Amount. 
In  an  action  on  a  note  given  for  corporate 
stock  sold  under  an  agreement  for  the  cancella- 
tion of  the  note  and  return  of  the  money  upon 
the  buyer's  demand  if  dissatisfied,  the  buyer 
could  not,  on  the  seller's  refusal  to  return  the 
money  paid,  recover  the  amount  paid  after  hav- 
ing received  as  a  stockholder  part  of  the  price 
thereof  on  account  of  liquidation  of  the  stock, 
since  to  do  so  would  give  the  purchaser  an 
amount  in  excess  of  that  paid  for  the  stock. 

Appeal  from  Superior  Court,  Navajo  Coun- 
ty; Sidney  Sapp,  Judge. 

Action  by  Henry  Huning  against  B.  A. 
Sawyer.  From  an  order  granting  a  new 
trial  after  a  judgment  for  defendant  on 
his  cross-complaint,  defendant  appeals.  Af- 
firmed. 

.Thorwald  Larson,  of  Holbrook,  for  appel- 
lant 

0.  H.  Jordan  and  J.  E.  Crosby,  both  of  Hol- 
brook, for  appellee. 

CUNNINGHAM,  O.  J.  The  appellee,  as 
plaintiff,  commenced  this  action  against  the 
appellant  on  notes  made  by  the  defendant  to 
plaintiff.  The  defendant  set  forth  his  de- 
fense, praying  a  cancellation  of  the  notes 
and  other  affirmative  relief.  On  a  trial  be- 
fore the  court  with  a  Jury,  the  jury  rendered 
a  general  verdict  In  favor  of  the  defendant. 
On  the  17th  day  of  December,  1017,  the 
court  rendered  a  judgment  in  favor  of  the 
defendant  in  accordance  with  the  general 
verdict,  granting  him  the  relief  prayed  for 
in  his  cross-complaint. 

The  plaintiff  filed  his  motion  for  a  new 
trial  in  due  time,  on  December  26, 1017.  Re- 
ferring to  the  minute  entries  in  the  supple- 
mental abstract  of  the  record,  filed  by  the 
appellee,  we  find  on  January  2,  1018,  the  fol- 
lowing: 

"January  2,  1018.  The  following  telegram  is 
entered  upon  the  minutes  of  the  court  by  the 
clerk  at  this  time:  Thorn ix,  Ariz.,  4:23  p.  m. 
1—2/18.  Lloyd  C.  Henning,  Clerk  of  the  Su- 
perior Court,  Holbrook,  Arizona.  The  court 
for  good  and  sufficient  reasons  orders  all  mo- 
tions, pleadings  and  cause  for  trial  to  be  con- 
tinued from  this  the  second  day  of  January,  *18 
until  Monday  14  of  January,  1018,  this  order 
you  spread  on  your  minutes  as  of  10  a.  m.  to- 
day.   Sidney  Sapp,  Judge."* 

The  following  minute  orders  appear: 

"Jan.  14,  1018.  The  court  directed  the  clerk 
to  enter  upon  the  minutes  of  the  court  the 
continuance  of  the  hearing  of  motion  for  new 
trial  in  this  action  until  January  16,  1018,  on 
account  of  illness  of  the  judge,  which  sa'd  con- 


<fcs>For  other  cases  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Aril.) 


SAWYER  v.  HUNINO 
(1S1  P.) 


173 


tinuance  is  satisfactory  to  all  parties  in  this 
action." 

"January  16,  1918.  In  the  above-entitled 
cause  the  hearing  on  the  plaintiff's  motion  for 
a  new  trial  is  continued  from  this  date  to  Jan- 
uary 28,  1918,  by  agreement  of  counsel." 

"January  16,  1818.  The  Hon.  Sidney  Sapp, 
Judge  of  this  court,  in  open  court,  directed  the 
clerk  to  enter  in  bis  minutes  that,  because  of 
the  illness  of  the  said  judge,  he  was  not  able 
to  be  present  in  court,  January  2, 1018,  the  date 
on  which  motion  for  new  trial  herein  was  to  be 
beard,  and  that  all  interested  parties  were  nod- 
lied,  as  well  as  the  clerk  of  the  court,  that  the 
hearing  would  take  place  January  14,  1018,  to 
which  neither  side  have  made  and  do  not  make 
any  objections.  On  this  16th  day  of  January, 
1018,  the  court,  at  the  request  of  the  defendant, 
now  continues  the  hearing  on  motion  for  new 
trial  herein  until  January  23,  1918." 

The  hearing  of  the  motion  for  a  new  trial 
was  postponed  from  January  28,  1918,  from 
time  to  time  until  April  8,  1918,  when  the 
parties  argued  the  motion,  and.  upon  such 
submission  the  court  announced  that  a  de- 
cision would  be  rendered  May  6,  1918. 

On  May  6,  1918,  the  court  rendered  lt8  de- 
cision on  the  motion,  granting  the  plaintiff 
a  new  trial.  From  which  order  the  defend- 
ant appeals,  and  assigns  as  error  the  said 
order  granting  a  new  trial. 

The  appellant  contends  that  the  appellee's 
motion  for  a  new  trial  was  denied  by  opera- 
tion of  law  20  days  after  the  17th  day  of 
December,  1917,  the  date  of  rendition  of  the 
judgment,  to  wit,  on  the  7th  day  of  January, 
1918,  for  the  reason  that  the  motion  was  not 
continued  by  any  valid  order  of  the  court 
nor  by  a  stipulation  of  the  parties  as  pre- 
scribed by  paragraph  591,  C.  0.  A  1013. 

We  held,  in  Chenoweth  v.  Prewett,  17  Ariz. 
402,  153  Pac.  420  that— 

"Unless  the  court  retains  jurisdiction  by  prop- 
er orders  of  continuance  or  by  stipulation  of  the 
parties,  it  is  without  power  to  bear  and  deter- 
mine the  motion  after  the  20  days'  lapse  of  time 
from  the  rendition  of  judgment." 

See,  also,  Bigler  v.  Welker,  16  Ariz.  44, 141 
Pac.  124. 

[1]  We  are  referred  to  no  law  permitting  a 
trial  judge  who  Is  absent  from  his  county 
seat,  and  at  the  time  in  another  county,  to 
make  a  valid  order  and  transmit  such  order 
by  telegraph  to  the  clerk  of  the  court  for 
entry  upon  the  minutes  of  the  distant  court 
The  judge's  presence  in  the  county  where 
the  causes  are  pending  is*  absolutely  neces- 
sary to  the  validity  of  all  judicial  acts,  ex- 
cept such  acts  as  the  statutes  provide  may 
be  performed  outside  of  a  county  and  trans- 
mitted to  the  county  by*  the  means  prescrib- 
ed. The  judge  could  not  delegate  to  the  clerk 
the  authority  to  make  the  order  of  continu- 
ance, nor  could  the  judge  make  the  order 
while  in  Phoenix  and  send  it  by  telegraph  to 
Holbrook  for  the  clerk  there  to  enter,  in  the 
absence  of  the  judge.  The  entry,  on  its  face, 


discloses  no  authority  for  the  existence  of 
the  order.  The  order  relied  upon  by  the  ap- 
pellee Is  void,  aa  an  order  of  the  court,  and 
served  no  duty  of  such  an  order  of  continu- 
ance of  the  motion  for  a  new  trial.  • 

The  minutes  of  the  court  entered  by  the 
judge  on  the  16th  day  of  January  recite  that 
all  interested  parties  were  notified  of  the 
judge's  inability  to  hear  the  motion  on  Jan- 
uary 2,  and  that  it  would  be  heard  on  Janu- 
ary 14, 1918,  to  which  they  agreed  by  a  silent 
acquiescence.  At  the  time  the  order  was 
made  In  the  minutes,  January  16,  1018,  the 
defendant  moved  for  a  postponement  of  the 
bearing  until  January  23,  1018,  and  his  mo- 
tion was  granted. 

12]  We  think  these  several  entries  in  the 
minutes  show  the  existence  of  a  stipulation 
of  the  parties  continuing  the  hearing  from 
January  2,  1018,  to  January  14,  1018,  at  the 
request  of  the  judge  because  of  his  illness. 
Hence  the  court  retained  jurisdiction  to  pass 
upon  th«»  motion  by  orders  of  the  court  and 
by  stipulation  of  the  parties.  The  record 
presents  a  case  different  from  Chenoweth  v. 
Prewitt  and  from  Bigler  v.  Welker.  Before 
the  statute  (paragraph  501,  supra)  "deems" 
the  motion  denied  at  the  expiration  of  20. 
days  after  rendition  of  judgment,  there  must 
be  absent  from  the  case,  as  a  fact,  all  valid 
court  orders  continuing  the  hearing  on  the 
motion,  and  no  stipulation  of  counsel.  The 
statute  does  not  require  a  stipulation  of 
counsel  to  be  more  solemnly  entered  into  than 
Is  necessary  to  bind  the  parties.  An  agree- 
ment reached  in  open  court  and  recited  in 
the  minutes  Is  binding  on  the  parties,  and 
neither  party  will  be  heard  to  assume  a 
position  contrary  to  such  agreement  in  the 
further  progress  of  the  case.  It  would  shock 
the  conscience  for  a  party  to  agree  In  open 
court  to  a  postponement  of  the  hearing  and 
thereafter  to  ask  for  and  be  granted  further 
continuances  of  the  motion  for  a  new  trial 
and  raise  no  objection  to  the  court  passing 
on  the  motion  until  the  court  rules  against 
his  contention*  and  then,  for  the  first  clrne, 
on  appeal,  contend  that  the  court  lost  juris- 
diction because  the  motion  was  not  continued 
by  order  of  the  court  or  by  stipulation  of 
parties.  The  minutes  of  the  trial  court  in 
this  case  do  not  bear  out  the  appellant's  con- 
tention that  the  court  lost  jurisdiction  to 
pass  on  the  motion  for  a  new  trial. 

The  appellant  complains  of  the  order 
granting  a  new  trial,  upon  the  ground  that 
no  sufficient  tender  of  corporate  stock  had 
been  made  by  appellant  to  appellee. 

The  ninth  paragraph  of  the  motion  for 
a  new  trial  is,  in  part,  that — 

"The  court  erred  in  not  changing  and  modi- 
fying said  instruction  so  as  to  explain  fully  to 
the  jury  the  nature  of  a  tender  and  failure  of 
defendant  to  make  one  in  this  action." 

The  abstract  of  the  record  shows  the  order 
of  May  6,  1018,  as  follows: 
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"In  the  above-entitled  cause  the  court  at  this 
time  grants  the  motion  for  the  plaintiff  for  a 
new  trial,  and  orders  that  a  new  trial  be  had." 

In, a  separate  paper,  signed  and  filed  by 
the  judge  on  July  29,  1918,  as  a  "transcript 
of  the  notes  covering  remarks  and  order  of 
the  court,  delivered  orally  In  open  court, 
Monday,  May  6,  1918,"  we  find  the  following: 

"I  do  not  know  that  it  is  necessary  to  go 
Into  detail  regarding  this  motion  for  a  new 
trial,  as  counsel  for  both  plaintiff  and  defend- 
t  ant  are  not  here,  and  this  being  the  time  fixed 
'  for  hearing  this  matter,  it  is  ordered  by  the 
court  that  the  motion  be  granted,  and  that  a 
new  trial  be  ordered. 

"I  think  the  main  proposition  is  the  question 
of  tender,  and  I  doubt  if  tender  was  ever  made, 
or,  if  made,  was  ever  kept  good.  As  far  as 
the  matter  of  estoppel,  set  up  in  the  case,  I 
don't  take  that  very  seriously." 

The  court  Instructed  the  jury  with  regard 
to  the  matter  of  tender,  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
after  the  giving  of  the  note  in  question,  and  the 
defendant  learned  all  the  alleged  facts  regard- 
ing the  transaction,  and  after  discovering  such 
facts,  and  after  payment  was  demanded  of  said 
note,  he  failed  to  tender  or  return  the  stock, 
•  •  *  and  that  he  accepted  payments  made 
by  the  liquidating  agent  of  said  bank  on  such 
stock,  he  is  now  liable  on  the  note,  and  you 
should  return  a  verdict  for  the  plaintiff. 

"You  are  instructed  that  if  you  find  from  the 
evidence  that  the  plaintiff  *  *  *  represented 
to  E.  A.  Sawyer,  the  defendant,  at  or  before 
the  time  of  the  purchase  of  the  shares  of  stock 
mentioned  in  answer  of  the  defendant  that  he 
would  return  to  the  defendant,  Sawyer,  the  pur- 
chase money  paid  for  said  stock  and  take  back 
said  stock  at  any  time  demanded  by  the  defend- 
ant, upon  his  return  or  offer  to  return  the  said 
stock ;  and  if  you  find  from  the  evidence  that 
the  defendant  did  demand  the  return  of  the  pur- 
chase money  paid  for  said  stock,  and  did  tender 
or  return  the  said  stock  to  the  plaintiff,  Huning, 
and  that  the  plaintiff,  Huning,  refused  to  return 
said  purchase  money  and  refused  to  receive 
back  said  stock,  then  you  should  find  the  issues 
in  this  case  for  the  defendant." 

These  are  the  only  instructions  in  the  rec- 
ord having  reference  to  the  matter  of  ten- 
der of  stock  by  Sawyer  to  Huning,  and  the 
instructions  contained  in  the  last  two  para- 
graphs quoted  above  are  those  complained 
of  In  the  motion  for  a  new  trial. 

The  matter  referred  to  as  the  question  of 
estoppel  Is,  briefly  stated,  as  follows:  Saw- 
yer bought  50  shares  of  bank  stock  from 
Huning  at  the  agreed  price  of  $125  per  share, 
paying  $5,000  cash  and  the  note  sued  on  for 
the  balance,  $1,250.  The  agreement  was  that, 
if  Sawyer  became  dissatisfied  with  his  pur- 
chase, Huning  would  cancel  the  note  and  re- 
turn the  money  upon  Sawyer's  demand  and 
upon  his  return  of  the  stock.  'The  evidence 
Is  without  serious  conflict  that  Sawyer  de- 
manded the  cancellation  of  the  note  apd  a 
return  of  his  money.    Huning  refused  to 


do  either— cancel  the  note  or  return  the 
money.  The  evidence  is  conclusive  that 
while  Sawyer  has  been  tha  holder  of  the  50 
shares  of  stock,  the  bank  went  Into  the  hands 
of  a  liquidating  agent,  and  that  agent  paid 
to  Sawyer,  on  account  of  the  liquidation  of 
stock  held  by  Sawyer,  $55  per  share.  Evi- 
dence of  Sawyer's  acceptance  of  the  amount 
paid  In  distribution  to  the  stockholders  was 
offered  by  the  plaintiff  as  evidence  estop- 
ping Sawyer  from  denying  his  absolute;  un- 
conditional ownership  of  the  stock  so  being 
partially  liquidated. 

The  judgment  Is  one  canceling  the  ncte 
and  granting  Sawyer  a  Judgment  against 
Huning  for  $5,000  with  Interest.  What  rea- 
sons the  trial  judge  may  have  entertained 
as  sufficient  to  require  him  to  grant  the  plain- 
tiff a  new  trial,  certainly  It  would  shock  the 
conscience  to  permit  a  judgment  to  stand 
which  gives  no  effect  to  evidence,  clear,  un- 
contradicted, and  admitted  as  true  by  the 
party  receiving  the  benefits,  that  such  party 
had  received  already  $2,750  of  the*  $5,000 
sought  to  be  recovered,  and  which  the  judg- 
ment does  not  recognize. 

[3]  The  right  of  Sawyer  to  have  his  note 
canceled  and  to  receive  from  Huning  $45 
per  share  of  stock  would  be  established 
upon  evidence  satisfying  the  court  and  Jury 
that  Sawyer  and  Huning  agreed  to  the  terms 
of  the  contract  set  forth;  that  Sawyer  de- 
manded the  return  of  the  note  and  tendered 
the  stock.  The  matter  of  the  Inability  of 
Sawyer  to  return  the  50  shares  of  stock  Is 
not  raised  in  the  case.  Huning  says,  In 
effect,  that  he  is  not  legally  called  upon  to 
recognize  Sawyer's  demand  for  the  rescind- 
ing of  the  former  contract  until  Sawyer 
physically  presents  the  full  50  shares  of 
stock  as  a  tender  at  the  time  of  making  the 
demand;  otherwise  the  former  contract  re- 
mains unimpaired.  In  other  words,  the 
plaintiff  contends  for  the  enforcement  of 
the  general  rule  of  tender  to  the  facts  in 
this  case.  So  many  exceptions  to  the  general 
rule  have  been  recognized  and  enforced  by 
the  courts  that  it  has  become  a  difficult  mat- 
ter at  times  to  determine  whether  the  facts 
of  a  given  case  are  within  the  general  rule 
or  within  some  exception.  It  is,  clear,  how- 
ever, in  this  case,  conceding  that  Sawyer 
prope.iy  notified  Huning  of  a  determination 
to  rescind  the  stock  agreement,  that  Sawyer 
was  not  entitled^to  recover  from  Huning  a 
greater  sum  of  rflpney  than  he  paid  for  the 
stock,  and,"  to  permit  the  Judgment  to  stand. 
Sawyer  is  recovering  $2,750  and  interest 
from  the  date  of  the  contract,  in  excess  of 
the  amount  he  paid  Huning.  The  Judgment 
is  decidedly  excessive,  at  least;  and,  the 
court  having  exercised  a  discretion  to  grant 
a  new  trial  as  the  proper  remedy  to  correct 
the  judgment,  that  determination  should 
not  be  disturbed  by  this  court. 

The  appellee  has  assigned  cross-errors 
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based  upon  the  judgment  The  view  we  have 
taken  obviates  a  consideration  of  such  er- 
rors, even  If  they  are  properly  assigned. 
The  order  granting  a  new  trial  is  affirmed. 

BOSS  and  BAKER,  JJ.,  concur. 


(JO  Arts.  368) 

QUEN  GUET  r.  STATE.    (No.  466.) 

(Supreme  Court  of  Arizona.    May  21,  1919.) 

l  indictment  and  information  €=>41(6)— 
Preliminary  Examination — Necessity. 
Under  Const,  art  2,  §  30,  before  a  prosecu- 
tion by  information  for  a  felony  can  be  legally 
had,  it  must  be  preceded  by  preliminary  exami- 
nation, or  accused  must  waive  such  examination. 

2.  Indictment  and  Information  <8=>47— 
Averment  as  to  Preliminary  Examina- 
tion. 

An  information  for  felony  need  not  aver 
that  a  preliminary  examination  of  defendant 
has  been  held  or  been  waived  by  defendant,  as 
required  by  Const  art  2,  {  30. 

3.  Indictment  and  Information  <g=>41(6) — 
Preliminary  Examination  —  Presump- 
tions. 

If  defendant  charged  by  information  with 
felony,  does  not  avail  himself  of  Pen.  Code  1918, 
I  972,  when  he  is  arraigned,  by  moving  to  have 
the  information  set  aside  because  there  was  no 
preliminary  examination,  the  law  will  presume 
that  a  preliminary  examination  has  been  duly 
had  or  waived. 

4.  Criminal  Law  <8=>369(13)— Aggravated 
Battery— Evidence  of  Prior  Offense. 

In  a  prosecution  for  aggravated  battery  by 
choking  and  striking  a  female,  evidence  that 
defendant,  about  two  years  before,  had  assaulted 
the  complaining  witness  and  her  sister  with  a 
pistol  was  inadmissible,  neither  motive,  common 
scheme,  identity  of  person,  mistake,  or  accident 
being  involved  in  the  case. 

Appeal  from  Superior  Court,  Yavapai 
County ;  John  J.  Sweeney,  Judge. 

Quen  Guey  was  convicted  of  battery  on  a 
female  and  he  appeals.  Reversed  and  new 
trial  ordered. 

The  county  attorney  filed,  an  information 
against  the  defendant,  Quen  Guey,  in  the 
superior  court  of  Yavapai  county,  wherein  it 
Is  charged  that  the  said  defendant  "did 
•  •  •  willfully,  unlawfully,  and  felonious- 
ly commit  a  battery  upon  the  person  of  one 
Minnie  Schemer,  by  choking  and  striking  the 
said  Minnie  Schemer,  the  said  Quen  Guey 
then  and  there  being  ah  adult  male  person, 
and  the  said  Minnie  Schemer  being  then  and 
there  a  female  person."  The  trial  resulted 
in  a  verdict  of  guilty,  and  in  due  time  the 
defendant  filed  a  motion  for  new  trial, 
which  was  overruled,  and  judgment  was 


pronounced  against  him.  He  seeks  to  review 
such  Judgment  by  this  appeal. 

Robert  E.  Morrison,  of  Prescott,  for  ap- 
pellant 

Wiley  E.  Jones,  Atty.  Gen.,  and  F.  L.  Ha- 
worth,  Co.  Atty.,  of  Prescott,  for  the  State. 

BAKER,  J.  (after  stating  .the  facts  as 
above).  The  defendant  interposed  a  demur- 
rer to  the  Information  on  the  ground  that 
such  information  failed  to  allege  that  a  pre- 
liminary examination  in  the  case  had  been 
held  or  that  the  defendant  had  waived  such 
examination.  The  court  overruled  the  de- 
murrer, and  this  ruling  of  the  court  is  as- 
signed as  error. 

[1,2]  The  Constitution  of  the  state  pro- 
vides: 

"No  person  shall  be  prosecuted  criminally  in 
any  court  of  record  for  felony  or  misdemeanor, 
otherwise  than  by  information  or  indictment; 
no  person  shall  be  prosecuted  for  felony  by  in- 
formation without  having'  had  a  preliminary 
examination  before  a  magistrate  or  having  waiv- 
ed such  preliminary  examination."  Section  30, 
art.  2  (Declaration  of  Rights),  Constitution  of 
Arizona. 

Counsel  for  the  defendant  has  argued,  at 
great  length  and  with  much  force  and  ability, 
that  under  the  constitutional  provision  quot- 
ed the  trial  court  acquires  no  Jurisdiction  of 
a  felony  charge  prosecuted  by  Information, 
unless  the  accused  has  had  a  preliminary 
examination,  or  has  waived  such  examina- 
tion, and  that  the  information  must  allege 
one  or  the  other.  We  very  willingly  concede 
that  counsel  is  correct  to  the  extent  that, 
before  a  prosecution  by  information  for  a 
felony  can  be  legally  had  in  this  state,  it 
must  be  preceded  by  a  preliminary  examina- 
tion, or  the  accused  must  have  waived  such 
examination.  It  !s  the  fact  that  there  was 
a  preliminary  examination  or  waiver  there- 
of, and  a  Judicial  determination  thereon  by 
the  examining  magistrate  that  a  felony  has 
been  committed,  and  that  there  is  probable 
cause  to  believe  that  the  accused  is  guilty 
thereof,  that  confers  jurisdiction  on  the  su- 
perior court,  and  authorizes  the  county  at- 
torney to  file  an  Information  in  said  court 
charging  the  crime  committed  according  to 
the  facts  in  evidence  on  such  examination, 
or  for  the  offense  in  the  preliminary  informa- 
tion when  such  examination  has  been  waived 
by  the  accused.  It  seems  to  have  been  the  in- 
tention of  the  fraraers  of  the  Constitution, 
in  prescribing  the  necessity  of  a  preliminary 
examination  or  Its  waiver,  before  filing  an 
information,  to  afford  a  shield  to  the  citizen 
against  the  unwarranted  zeal  of  prosecuting 
officers,  and  lessen  the  danger  of  the  in- 
stitution of  criminal  proceedings  against  a 
citizen  through  mere  personal  spite  or  ma- 
levolence. But  why  should  it  be  necessary  to 
aver  in  the  information  that  such  prelimi- 
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nary  examination  in  the  case  had  been  held 
or  had  been  waived  by  the  accused?  The  con- 
stitutional provision  does  not  in  terms  re- 
quire, nor  does  it  Intimate,  that  the  informa- 
tion should  contain  any  such  averment  The 
examination  required  by  the  provision  is  cer- 
tainly no  part  of  the  offense  charged  nor  is  it 
descriptive  thereof.  Such  an  averment  can- 
not be  said  to  be  necessary  for  the  infor- 
mation of  the  court  as  to  its  Jurisdiction  over 
the  case,  and,  so  far  as  it  is  a  shield  to 
the  accused,  he  may  avail  himself  of  «lt  by 
a  proper  plea  in  abatement  or  motion  to 
quash  the  information. 
[3]  The  Penal  Code  (section  972)  provides: 

"The  indictment  or  information  must  be  set 
aside  by  the  court  in  which  the  defendant  is 
arraigned,  upon  his  motion,  In  either  of  the 
following  cases.  *  *  •  If  it  be  an  informa- 
tion: (1)  That  before  the  filing  thereof  the 
defendant  has  not  been  legally  committed  by  a 
magistrate,  except  in  cases  where  such  commit- 
ment is  not  required  by  law." 

The  accused  is  required  to  avail  himself 
of  this  procedure  at  the  time  he  is  arraign- 
ed, and,  if  no  such  step  Is  taken  upon  his 
part,  the  law  will  presume  that  a  preliminary 
examination  has  been  duly  held  or  waived. 
Williams  v.  State,  6  Okl.  Cr.  373,  118  Pac 
1006;  Canard  v.  State,  2  Okl.  Or.  506,  103 
Pac  788,  881,  130  Am.  8t  Rep.  940. 

The  question  has  been  before  this  court 
♦Mice  before,  In  the  case  of  Mo  Taen  t.  State, 
18  Arte!  491,  163  Pac  136,  L.  R.  A.  1917D, 
1014,  in  which  case  the  court  said : 

"If  this  is  such  a  case  as  the  law  requires  a 
preliminary  examination  to  be  had  before  a 
magistrate  prior  to  the  filing  of  an  information, 
the  failure  to  make  such  examination  is  not  a 
ground  for  demurrer,  but  is  a  ground  for  a 
motion  to  quash  the  proceedings  and  abate  the 
action.  If  the  examination  was  or  was  not  a 
necessary  step  in  the  proceedings,  certainly 
such  step  need  not  be  alleged  on  the  face  of  the 
Information." 

The  Constitution  of  Oklahoma,  f  17  (Bill 
of  Rights),  prescribes: 

"No  person  shall  be  prosecuted  for  a  felony 
<>y  information  without  having  had  a  prelimi- 
nary examination  before  an  examining  magis- 
trate, or  having  waived  such  preliminary  exami- 
nation." 

The  Supreme  Court  of  that  state  has  con- 
sidered this  provision  of  the  Constitution  in 
several  cases,  and  has  uniformly  held  that  it 
Is  not  necessary  to  allege  in  the  information 
whether  the  accused  has  had  a  preliminary 
examination  or  has  waived  such  examina- 
tion. Canard  v.  State,  supra;  Williams  v. 
State,  supra;  Wood  v.  State,  3  Okl.  Cr.  553, 
107  Pac.  937;  Oaples  v.  State,  3  Okl.  Cr.  72, 
104  Pac  493,  26  L.  R.  A.  (N.  S.)  1033. 

The  Constitution  of  the  state  of  Delaware 
(article  5,  §  8)  provides: 

"Prosecutions  by  informations  shall  only  be 
had  after  examination  and  commitment  and 


holding  to  bail  by  the  judge  or  justice  of  the 

peace." 

The  Supreme  Court  of  that  state,  In  con- 
sidering this  provision  of  the  Constitution, 
in  the  case  of  State  Moore,  2  Pennewill 
(Del.)  299,  46  AtL  669,  said: 

"It  is  not  necessary,  in  order  to  give  the  court 
jurisdiction,  to  aver  in  the  information  an  ex- 
amination and  commitment  or  holding  to  bail 
of  the  defendant  It  is  a  matter  of  defense,  and 
defendant  -may  avail  himself  of  the  failure  to 
proceed  by  examination  and  commitment  or 
holding  to  bail,  by  plea  in  abatement" 

To  use  a  threadbare  expression,  the  case  is 
on  "all  fours"  with  the  case  at  bar. 

The  Constitution  of  Idaho  (article  1,  |  8) 
provides: 

"No  person  shall  be  held  to  answer  for  any 
felony  or  criminal  offense  of  any  grade,  unless 
upon  presentment  or  indictment  of  a  grand 
jury  or  on  information  of  a  public  prosecutor, 
after  commitment  by  a  magistrate." 

The  statute  of  the  state  (Rev.  Codes,  f 
7662)  provides: 

"No  information  shall  be  filed  against  any 
person  for  any  offense  until  such  person  shall 
have  bad  a  preliminary  examination  therefor, 
as  provided  by  law,  before  a  justice  of  the 
peace,  or  other  examining  magistrate  or  officer, 
unless  such  person  shall  waive  his  right  to  such 
examination." 

The  Supreme  Court  of  that  state,  in  the 
case  of  State  v.  Fan-is,  5  Idaho,  666,  61  Pac 
772,  said: 

"There  is  nothing  in  either  the  Constitution 
or  the  statutes  which,  directly  or  by  implica- 
tion, requires  that  the  fact  of  there  having  been 
a  preliminary  examination  should  be  set  forth 
in  the  information." 

The  court  seemed,  however,  to  believe  it 
to  be  the  better  practice  that  the  information 
should  aver  the  fact  that  there  had  been  such 
examination,  or  that  the  defendant  had  waiv- 
ed the  same. 

In  several  of  the  states,  the  requirement 
that  a  preliminary  examination  shall  be  held, 
or  that  It  must  be  waived,  before  the  filing  of 
an  information  against  the  accused,  is  found 
in  the  statutes,  and  the  courts  of  these  states, 
in  considering  such  statutory  (provisions, 
have  uniformly  held  that  It  Is  not  necessary 
to  allege  in  the  information  the  fact  that 
such  examination  had  been  held,  or  that  it 
had  been  waived  by  the  accused.  State  t. 
Anderson,  5  Wash.  850,  81  Pac  969;  Wash- 
burn v.  People,  10  Mich.  872 ;  People  v.  John 
Shubrick,  57  Cal.  565;  State  v.  Barnett,  3 
Kan.  250,  87  Am.  Dec  471. 

[4]  The  next  assignment  of  error  Is  based 
upon  the  ruling  of  the  court  allowing  the 
prosecution  to  prove  that  the  defendant  upon 
another  occasion,  about  two  years  prior  to 
the  time  at  which  it  is  alleged  that  the 
■  crime  (aggravated  battery)  in  the  informa- 
I  tiou  was  committed,  assaulted  the  oomDlaln- 
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lug  witness  and  her  sister  with  a  deadly 
weapon,  to  wit,  a  pistol.  The  defendant  ob- 
jected to  the  Introduction  of  this  testimony. 
It  was  error  to  admit  the  evidence. 

In  Gilett  on  Incidental  and  Collateral 
Crimes,  p.  79,  the  author  says: 

"Collateral  crimes  may  be  shown  where  they 
tend  to  show  malice,  guilty  knowledge,  intent, 
motive,  or  the  like,  if  such  element  enters  into 
the  offense." 

The  general  rule  Is  that  one  criminal  case 
cannot  be  made  out  by  proving  another  of 
like  character,  and  the.  case  in  hand  is  not 
within  any  of  the  exceptions  to  the  general 
rule.  Neither  motive,  common  scheme, 
identity  of  person,  mistake,  or  accident  is 
involved  in  the  case.  There  Is  no  evi- 
dence of  any  character  showing  any  connec- 
tion between  the  two  assaults  or  any  rela- 
tionship between  them.  The  evidence  con- 
cerning the  prior  assault  sheds  no  light  upon 
the  transaction  charged  in  the  information, 
and  it  was  calculated  to  excite  the  prejudices 
of  the  Jury.  It  was  a  different  transaction, 
and  in  no  way  connected  with  the  one  for 
which  the  accused  was  being  tried.  That  a 
person  has  committed  one  crime  has  no  di- 
rect tendency  to  show  he  has  committed  an- 
other similar  crime,  which  had  no  connection 
with  the  first,  and  a  person  charged  with  one 
offense  cannot  be  expected  to  some  to  court 
prepared  to  meet  the  charge  of  another.  If 
the  doing  of  one  wrongful  act  shall  be  deem- 
ed evidence  to  prove  the  doing  of  another  of 
a  similar  character,  which  has  no  connection 
with  the  first,  issues  would  be  multiplied  in- 
definitely, without  previous  notice  to  the  de- 
fendant, and  greatly  to  the  distraction  of  the 
Jury- 

"The  general  role  is  that  when  a  man  is  put 
upon  trial  for  one  offense,  he  la  to*  be  convicted, 
if  at  all,  by  evidence  which  shows  that  he  is 
guilty  of  that  offense  alone,  and  that,  under 
ordinary  circa  instances,  proof  of  his  guilt  of  one 
or  a  score  of  other  offenses  in  his  lifetime  is 
wholly  excluded."  People  v.  Sharpe,  107  N.  T. 
427,  14  N.  E.  319,  1  Am.  St,  Rep.  851. 

There  is  no  doubt  in  my  mind  of  the  prej- 
udicial effect  of  the  testimony  touching  the 
prior  assault  I  am  not  prepared  to  say  that 
the  evidence  does  not  support  the  verdict, 
yet,  after  an  examination  of  the  record,  I  am 
satisfied  the  case  is  not  one  where  it  may 
fairly  be  said  that  the  lory  would  have  re- 
turned a  verdict  of  guilty,  in  the  absence  of 
such  improper  testimony,  and  I  do  not  think 
that  section  22,  art  6,  of  the  state  Consti- 
tution, warrants  an  affirmance  6T  the  Judg- 
ment: 

"No  cause  shall  be  reversed  for  technical  error 
in  pleading  or  proceedings  when  upon  the  whole 
case  it  shall  appear  that  substantial  justice 
has  been  done." 

Counsel  for  the  defendant  has  assigned 
other  errors,  based  upon  the  failure  of  the 


court  to  Instruct  the  Jury  to  the  effect  that 
before  considering  the  evidence  of  the  prior 
assault,  they  must  be  convinced  beyond  a 
reasonable  doubt  that  the  defendant  was 
guilty  of  the  offense  charged  in  the  informa- 
tion, and  also  upon  the  misconduct  of  the 
county  attorney  in  his  argument  to  the  Jury, 
referring  to  facts  which  hfftl  not  been  offered 
or  received  in  evidence,  but,  since  the  same 
matters  are  not  likely  to  arise  upon  a  sec- 
ond trial,  I  do  not  find  it  necessary  to  dis- 
cuss them. 

For  the  error  of  admitting  evidence  of  the 
prior  assault  the  case  Is  reversed  and  a  new 
trial  ordered. 


CUNNINGHAM, 
concurs. 


a   J.,  and  ROSS,  J. 


(20  Ariz.  370) 

PEABODY    CONSOL.    COPPER    CO.  v. 
MAIER  et  al.    (No.  1646.) 

(Supreme  Court  of  Arizona.    May  21,  1919.) 

1.  Corporations  <g=>543  —  Void  Transfer  -  - 
Imputation  of  Notice. 

Where  the  principal  stock  and  bond  holde: 
sued  for  money  advanced  and  salary,  and  by 
judicial  sale  acquired  all  assets  of  company  in 
excess  of  property  sufficient  to  satisfy  mortgage 
securing  bonds,  and  thereafter  promoted  an- 
other company,  to  which  he  transferred  first 
company's  property,  such  transferee,  having  tak- 
en with  notice  through  its  promoter  that  his 
acquisition  of  the  property  in  the  first  place 
from  the  first  company  was  in  fraud  of  the  first 
company's  creditors,  held  the  property  in  trust 
for  such  creditors. 

2.  Appeal  and  Error  <t»1032(l)— Reversal 
fob  Prejudicial  Error. 

The  Supreme  Court  will  not  disturb  a  judg- 
ment unless  it  is  made  to  appear  clearly  from 
the  record  that  harmful  error  has  been  commit- 
ted. 

.  Appeal  from  Superior  Court,  Pima  Coun- 
ty; Samuel  L.  Pattee,  Judge. 

Action  by  Leopold  Maier  and  Bernhard 
Maier,  a  corporation  doing  business  under 
the  firm  name  and  style  of  Maier  Bros., 
against  the  Bonanza  Belt  Copper  Company 
and  the  Pea  body  Consolidated  Copper  Com- 
pany. From  decree  for  plaintiffs,  defendant 
Pea  body  Consolidated  Copper  Company  ap- 
peals. Affirmed. 

This  action  was  commenced  in  the  superi- 
or court  of  Cochise  county,  and  thereafter 
transferred  for  trial  to  Pima  county.  The 
appellees  commenced  the  action  against  the 
Bonanza  Belt  Copper  Company,  a  corpora- 
tion, to  recover  an  account  for  goods  and 
merchandise  furnished  the  said  Bonanza 
Belt  Copper  Company,  and  against  the  Pea- 
body  Consolidated  Copper  Company  as  tbe 
present  Owner  of  the  assets  of  the  Bonanza 


=»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 

181  P.-12 


Digitized  by 


Google 


178 


181  PACIFIC  BBPORTEB 


(Axis. 


Belt  Copper  Company  and  as  a  successor  to 
the  corporate  franchise  rights  and  liabilities 
of  the  said  Bonanza  Belt  Copper  Company. 

The  plaintiffs  recovered  judgment  against 
the  Bonanza  Belt  Copper  Company  for  their 
account  as  it  stood  on  the  6th  day  of  April, 
1914,  and  were  granted  a  decree  against  the 
mines  in  the  hands  of  the  Peabody  Consoli- 
dated Copper  Company  ordering  the  same 
sold  to  satisfy  plaintiffs  judgment  against 
the  Bonanza  Belt  Copper  Company.  From 
the  decree  ordering  the  sale  of  said  mines, 
the  Peabody  Company  appeals. 

John  B.  Wright,  of  Tucson,  for  appellant. 
Francis  M.  Hartman,  of  Tucson,  for  ap- 
pellees. 

CUNNINGHAM,  C.  J.  The  relief  demand- 
ed by  this  action  was  a  personal  judgment 
against  the  Peabody  Company  as  the  corpo- 
rate successor  to  the  Bonanza  Belt  Copper 
Company,  and  also  a  decree  against  the 
mines,  the  title  to  which  was  the  assets  of 
the  Bonanza  Belt  Copper  Company  at  the 
time  the  plaintiffs'  debt  was  created,  and 
which  said  mines  the  appellant  acquired  by 
means  of  transactions  which  were  performed 
for  the  purpose  and  with  the  intent  to  hin- 
der, delay,  and  defraud  creditors  of  the 
Bonanza  Company,  and  especially  these 
plaintiffs.  The  trial  court  rendered  a  per- 
sonal judgment  against  the  Bonanza  Belt 
Copper  Company  in  favor  of  the  plaintiffs 
for  their  claim  up  to  April  6,  1014,  and  de- 
nied recovery  for  all  Items  of  account  after 
that  date,  on  the  theory  that  the  plaintiffs 
were  notified  on  that  day  by  the  general 
manager  of  the  Bonanza  Belt  Copper  Com- 
pany to  close  the  credit  account,  and  that 
plaintiffs  are  bound  by  that  notice.  The 
court  further  decreed  that  the  mines  describ- 
ed, the  record  title  of  which  Is  in  the  appel- 
lant, Peabody  Consolidated  Copper  Compa- 
ny, be  sold  to  satisfy  plaintiffs'  said  judg- 
ment. 

[1]  The  appellant  seriously  contends  that, 
as  the  appellant  is  guilty  of  no  fraud  in  fact, 
it  cannot  be  held  liable  to  pay  the  debts  of 
the  Bonanza  Belt  Copper  Company,  and  in 
support  of  such  contention  it  seriously  and 
persistently  urges  upon  our  attention  the  case 
of  Luedecke  v.  Des  Moines  Cabinet  Co.,  140 
Iowa,  223,  118  N:  W.  456,  and  particularly 
and  especially  requests  that  we  examine  the 
notes  to  32  L.  R.  A.  (N.  S.)  616,  where  this 
Luedecke  Case  is  annotated.  The  language 
of  the  case  that  is  pressed  upon  our  attention 
Is  as  follows: 

"In  order  to  render  the  purchasing  company 
personally  liable  for  the  debts  of  the  selling  cor- 
poration, it  must  appear  that:  (a)  There  be  an 
agreement  to  assume  such  debt ;  (b)  the  circum- 
stances surrounding  the  transaction  must  war- 
rant a  finding  that  there  was  a  consolidation  of 
the  two  corporations;  or  (c)  that  the  purchas- 
ing corporation  was  a  mere  continuation  of  the 


selling  corporation;  or  (d)  that  the  transaction 
was  fraudulent  in  fact"— citing  cases. 

The  court  concludes  by  saying: 

"None  of  these  things  appear  in  this  case, 
and  in  our  opinion  the  court  was  in  error  in 
rendering  a  personal  judgment  against  the  pur- 
chasing corporation." 

These  cases  have  no  application  to  the 
judgment  In  this  record.  The  judgment  is 
not  a  personal  judgment  against  the  Pen- 
body  Company.  The  personal  judgment  Is 
against  the  Bonanza  Belt  Copper  Company, 
and  pursues  in  the  hands  of  the  Peabody 
Company  the  real  estate  which  belonged  to 
the  Bonanza  Company  at  the  time  plaintiffs' 
debt  arose.   It  Is  well  settled  that — 

"Equity  regards  the  property  of  a  corporation 
as  held  in  trust  for  the  payment  of  the  debts 
of  the  corporation,  and  recognizes  the  right  of 
creditors  to  pursue  it  into  whosoever  possession 
it  may  be  transferred,  unless  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser;  and  the 
rule  is  well  settled  that  stockholders  are  not 
entitled  to  any  share  of  the  capital  stock,  nor 
to  any  dividend  of  the  profits,  until  all  of  the 
debts  of  the  corporation  are  paid."  C,  R.  I.  ft 
P.  R.  R.  Co.  v.  Howard,  74  U.  8.  (7  Wall.) 
302,  400,  19  L.  Ed.  117,  120. 

See,  also,  C,  Mi.  ft  St.  P.  R.  It.  Co.  v. 
Third  Nat  Bank,  134  U.  S.  276,  10  Sup.  Ct 
560,  33  L.  Ed.  900,  904;  Northern  Pac.  Ry. 
Co.  v.  Boyd,  177  Fed.  804,  819,  101  C.  C. 
A.  18. 

The  trial  court  expressly  relied  upon  a  line 
of  cases  correlated  with  the  Boyd  Case.  Our 
inquiry,  therefore,  Is  confined  to  a  state  of 
the  facts  which  authorize  the  creditor  to 
pursue  property  of  his  corporate  debtor  Into 
the  hands  of  a  purchaser  with  notice  of  the 
creditor's  rights. 

The  parties  concede  that  plaintiffs  were 
bona  fide  creditors  of  the  Bonanza  Company 
prior  to  and  at  the  time  the  appellant  cor- 
poration acquired  its  rights  to  the  mines,  the 
property  in  question.  The  circumstances 
surrounding  the  several  transactions  result- 
ing W  the  record  title  to  these  mines  coming 
to  a  pause  in  the  Peabody  Company  are  sus- 
tained by  undisputed  evidence  or  admissions. 

The  Peabody  Company's  immediate  gran- 
tor was  L.  C.  Dessar,  who,  by  deed  of  August 
5,  1915,  conveyed  to  the  Peabody  Company 
said  mines.  Dessar  organized  and  caused 
the  Peabody  Company  to  be  incorporated  on 
July  10,  1915,  with  an  authorized  capital 
stock  of '300,000  shares  of  the  par  value  of 
$5  a  share.  All  of  said  capital  stock  was  is- 
sued and  delivered  to  L.  C.  Dessar  In  consid- 
eration of  said  deed  and  of  the  bonds  secur- 
ed by  a  trust  deed.  Dessar  acquired  the 
rights  he  conveyed  by  said  deed  of  August 
5,  1915,  in  the  following  manner:  On  July 
23,  1914,  L.  C.  Dessar  was  the  principal 
stockholder,  the  controlling  director,  and 
general  manager  of  the  Bonanza  Belt  Copper 
Company,  and  claimed  an  Indebtedness  due 
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him  for  money  advanced  In  the  sum  exceed- 
ing $9,000,  and  a  salary  as  general  manager 
at  $500  per  month  overdue  for  two  years  up 
to  July  9,  1914,  In  the  sum  of  $7,500,  and 
filed  suit  against  the  said  debtor,  demanding 
judgment  for  both  claims.  In  due  time  he 
recovered  Judgment  In  the  sum  of  $18,013.84. 
Thereafter  an  execution  was  Issued  and  lev- 
led  upon  said  mines,  the  mines  were  noticed 
for  sale  and  sold  to  the  judgment  creditor, 
L.  C.  Dessar,  for  his  bid  of  $500.  In  due 
time,  July  22,  1915,  L.  C.  Dessar  received  a 
sheriff's  deed  conveying  all  of  the  debtor's 
rights  in  the  mines  to  such  purchaser.  The 
purchaser,  who  was  the  principal  stock- 
bolder,  the  retiring  general  manager,  and 
thereupon  became  the  apparent  owner  of  all 
of  the  assets  of  the  Bonanza  Company, 
granted  to  said  Bonanza  Company  a  lease  of 
the  mines  until  he  sold  the  mines  to  the  Pea- 
body  Company  on.  August  5, 1915,  so  that  the 
Bonanza  Company  could  continue  to  operate 
the  mines  in  its  own  name  for  a  short  time. 
No  one  will  seriously  contend,  in  the  light 
of  these  facts,  that  Dessar  was  Ignorant  of 
the  claims  of  these  plaintiffs.  The  trans- 
action was  consummated  by  the  assistance  of 
the  courts,  of  which  the  plaintiffs  are  not 
charged  with  having  any  actual  knowledge. 
Dessar' s  action  was  one  in  the  nature  of  an 
action  by  a  trustee  to  recover  of  the  bene- 
ficiary a  personal  claim  for  money  advanced 
to  and  personal  services  rendered  as  agent 
for  the  beneficiary,  and  a  satisfaction  of  said 
claims  in  part  by  converting  the  entire  trust 
estate  into  his  personal  ownership,  for  the 
small  sum  of  $500,  a  sum  not  .greater  than 
the  reasonable  court  costs  of  the  proceeding 
which  resulted  in  the  transfer.  By  means  of 
said  court  proceeding,  L.  C.  Dessar  acquired 
all  of  the  assets  of  the  Bonanza  Belt  Cop- 
per Company  in  excess  of  the  property  suffi- 
cient to  satisfy  a  mortgage  lien  held  by  the 
Empire  Trust  Company,  as  trustee  for  the 
bondholders,  and  L.  C.  Dessar  was  the  sole 
bondholder.  L.  G  Dessar  thereby  became 
possessed  of  all  the  right,  title,  interest,  and 
claim  of  the  judgment  debtor,  the  Bonanza 
Belt  Copper  Company  (paragraph  1373,  R.  S. 
A.  1913),  in  and  to  the  said  mines  as  of  the 
date  of  the  levy  of  the  execution  which  re- 
sulted in  the  sale.  As  an  unsecured  creditor 
of  the  Bonanza  Company,  Dessar,  by  such 
judgment  and  sale  of  the  Bonanza  Compa- 
ny's equity  in  the  mines,  caused  the  Bonan- 
za Company  to  deliver  all  of  its  assets  to 
him.  He  thereby  became  a  preferred  credi- 
tor of  the  Bonanza  Company.  Dessar  was 
the  principal  stockholder,  general  mana- 
ger, and  principal  creditor,  controlling  and 
directing  all  of  the  affairs  of  the  Bonanza 
Belt  Copper  Company.  He  was  the  person 
most  vitally  interested  in  Its  affairs,  and  was 
in  the  position  to  be  the  best  informed  of  its 
creditors  of  all  its  affairs.  He  Is  therefore 
charged  with  full  knowledge  of  the  creditors 
of  the  Bonanza  Belt  Copper  Company  and  of 


the  amount  of  their  debts  owing  by  said  Bo- 
nanza Company.  Dessar  had  actual  notice, 
as  general  manager  of  the  said  Bonanza 
Company,  of  the  plaintiffs'  debt.  With  full 
knowledge  of  these  affairs,  Dessar  proceed- 
ed, by  said  court  action,  to  reduce  all  of 
the  Bonanza  Company's  assets  to  his  use,  to 
the  exclusion  of  the  rights  of  the  other  cred- 
itors, including  these  njaintlffs.  These  assets 
consisted  of  the  Bonanza  Belt  Copper  Com- 
pany's equity  of  redemption  in  the  mines  in 
excess  of  value  sufficient  to  satisfy  the  bond- 
ed Indebtedness  represented  by  the  bonds 
with  Interest  issued  under  the  authority  of 
the  trust  deed  mentioned  herein.  Such  equi- 
ty was  great  or  small  in  proportion  to  the 
value  of  the  mines  over  and  above  the 
amount  of  the  bonded  debt  secured  by  said 
lien.  The  value  of  such  equity  was  uncer- 
tain so  long  as  said  lien  remained  unsatis- 
fied, and  such  condition  existed  on  the  23d 
day  of  July,  1915,  when  Dessar  received  his 
sheriff's-  deed. 

The  question  therefore  becomes  vital 
whether  the  Pea  body  Consolidated  Copper 
Company  became  a  bona  fide  purchaser  of 
said  equity  in  excess  of  the  lien  of  the  trust 
deed  without  notice  of  plaintiffs'  claim 
against  such  equity  as  a  creditor  of  the  Bo- 
nanza Company?  Of  course,  L.  C.  Dessar, 
while  he  possessed  such  property,  could  not 
be  heard  to  say  that  he  had  no  notice 
of  the  existence  of  plaintiffs'  debts.  Des- 
sar Is  chargeable  with  full  notice  of  plain- 
tiffs' rights,  and  the  facts  show  that  Des- 
sar caused  himself,  as  a  creditor,  to  be  pre- 
ferred to  other  creditors  to  the  loss  of  the 
other  creditors.  Is  the  Peabody  Company 
also,  chargeable  with  notice  of  plaintiffs' 
rights  and  the  wrongs  committed  by  L.  C. 
Dessar  against  plaintiffs?  If  the  Peabody 
Company  Is  chargeable  with  notice  of  the 
means  used  in  the  circumstances  by  which 
Dessar  acquired  the  said  mines  to  the  harm 
of  the  plaintiffs,  then  the  transfers,  first 
from  the  Bonanza  Company  to  Dessar,  and, 
second,  from  Dessar  to  the  Peabody  Com- 
pany, are  void  as  to  these  creditor  plaintiffs. 

At  the  time  the  Peabody  Company  acquir- 
ed the  said  mines,  Dessar  was  Its  promoter,  its 
financial  agent,  its  sole  stockholder  and  con- 
trolling director— In  fact,  Its  guiding  spirit. 
Is  it  possible  that  the  Peabody  Company  could 
have  acquired  all  of  the  rights  of  the  Bo- 
nanza Belt  Copper  Company  in  the  equity  in 
the  mines  through  the  principal  creditor,  the 
general  manager,  and  controlling  stockholder 
of  both  corporations  without  at  the  same 
time  acquiring  knowledge  of  the  means  used 
by  the  mutual  agent  and  stockholder  to  ac- 
complish the  conveyance  and  transfer  and  in 
the  passage  through  him  leave  behind  the 
other  creditors?  The  answer  of  the  lower 
court  is,  "No;"  that  Dessar 's  knowledge  af- 
fecting the  title  conveyed  to  the  corporation 
he  so  represented  must*  be  imputed  to  the 
corporation  he  so  organized— to  the  Pea- 
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body  Consolidated  Copper  Company.  This 
view  of  the  matter  of  imputed  notice  is  sup- 
ported by  1  Thomp.  Corporations,  8  116,  cases 
cited  notes  pages  250  and  251,  and  by  nat- 
ural justice  and  sound  logic. 

Consequently  the  Peabody  Company  is 
chargeable  with  notice  to  the  efTect  that 
the  Bonanza  Company  preferred  its  princi- 
pal stockholder  and  general  manager  as  a 
creditor  to  its  other  unsecured  creditors,  and 
by  means  of  a  Judgment  permitted  him  to 
convert  to  his  own  use  all  of  the  assets,  to 
the  loss  of  its  general  creditors.  The  matter 
of  value  of  the  equity  so  converted  by  Des- 
sar  is  not  a  question  in  this  case.  The  in- 
tention and  purpose  with  which  the  conver- 
sion was  accomplished  Is  a  question  in  the 
pleadings.  The  complaint  charges  (para- 
graph XIII)  the  Peabody  Company  with  hav- 
ing acquired  title  to  the  mines  from  Dessar 
in  the  manner  and  by  the  means  above  re- 
ferred to  "for  the  purpose  and  with  the  in- 
tent to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  said  Bonanza  Belt  Copper  Com- 
pany, and  especially  for  the  purpose  and 
with  the  intent  of  hindering,  delaying,  and 
defrauding  the  plaintiffs  in  the  collection  of 
their  said  debt  •  *  * "  The  plaintiffs  fur- 
ther allege  in  the  same  paragraph  of  their 
complaint  that  the  action  of  Dessar  in  caus- 
ing the  properties  to  be  sold  under  said  two 
Judgments  "resulted  In  stripping  the  said 
Bonanza  Belt  Copper  Company  of  all  of  its 
property,  leaving  it  without  any  assets 
whatever  subject  to  execution.'*  The  Pea- 
body Company  answered  paragraph  XIII  of 
the  complaint  in  paragraph  V  of  its  answer, 
wherein  It  says  that  it  "denies  that  any  of 
the  acts  or  transfers  or  things  alleged  In 
said  paragraph  XIII  of  the  complaint  were 
for  the  purpose  and  with  the  intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  the 
said  Bonanza  Belt  Copper  Company,  and 
especially  for  the  purpose  and  with  the  In- 
tent of  hindering  and  delaying  and  defraud- 
ing the  plaintiffs  or  any  other  person  or  cor- 
poration In  the  collection  of  any  debt."  The 
appellant  thereby  asserts  the  necessity  of  the 
existence  of  an  actual  fraudulent  purpose 
and  specific  intent  to  defraud  in  order  to 
avoid  a  conveyance  having  the  effect  of  de- 
priving other  creditors  of  means  of  satis- 
fying their  debts;  that  there  must  appear 
to  exist  a  {personal  intent,  a  consciously 
fraudulent  and  dishonest  motive,  before  the 


conveyance  becames  Void  as  to  creditors. 
But  such  is  not  the  meaning  ordinarily  giv- 
en to  such  results  of  conveyances.  See  Gib- 
son v.  Love,  4  Fla.  217;  California  Cons. 
Mining  Co.  v.  Manley,  10  Idaho,  786,  81  Pac. 
50;  Nelson  v.  Lelter,  190  111.  414,  60  N.  E. 
851,  83  Am.  St.  Rep.  142. 

The  plaintiffs,  as  unsecured  creditors  of 
the  Bonanza  Belt  Copper  Company,  had  an 
equitable  right  to  subject  the  said  Bonanza 
Company's  equity  in  the  mines  to  a  satisfac- 
tion of  their  debts  in  common  with  Dessar 
and  other  creditors.  Of  course,  the  rights  of 
creditors  are  subordinate  to  the  mortgage 
lien,  as  the  equity  depends  upon  that  lien. 
The  fact  that  Dessar  converted  all  of  the 
said  equity  to  his'  use  and  benefit  while 
standing  In  a  confidential  relation  to  the 
debtor  and  thereby  being  charged  with  a 
duty  to  cause  said  debtor  to  deal  justly  and 
honestly  with  all  of  its  unsecured  creditors 
makes  him  .  and  the  debtor  whom  he  repre- 
sents equally  cognizant  of  the  wrong  result- 
ing to  other  creditors  less  favorably  situat- 
ed, and  without  any  personal,  dishonest  mo- 
tive. The  results  amount  to  hindering,  de- 
laying, and  depriving  the  plaintiffs  of  a  valu- 
able right  By  acts  purposely  and  intentional- 
ly done,  hence,  in  law,  defrauding  the  plain- 
tiffs purposely  and  intentionally.  The  law 
imputes  the  fraud  from  the  acts,  conveyanc- 
es, and  transfers  when  they  result  in  a 
wrong  to  another,  in  violation  of  a  duty 
owing.  The  grantee  receives  and  holds  the 
title  acquired  in  each  circumstances  in  trust, 
subject  to  the  claims  of  the  persons  wronged, 
provided  the.  grantee  is  chargeable  with  no- 
tice of  such  wrong  as  a  fact 

[2]  The  lower  court  necessarily  found,  aa 
a  fact  that  the  Peabody  Consolidated  Cop- 
per Company  did  have  notice  of  these  plain- 
tiffs' claims  against  the  &aid  equitable  title, 
and  for  that  reason  It  was  not  a  bona  fide 
purchaser  for  value,  but  held  the  property 
subject  to  plaintiffs'  rights.  This  court  will 
not  disturb  a  judgment  unless  it  Is  made  to 
appear  clearly  from  the  record  that  harmful 
error  has  been  committed.  Upon  this  record 
and  the  whole  case,  justice  seems  to  have 
been  done  the  appellant  The  judgment 
seems  to  have  been  particularly  Just  and  fa- 
vorable to  the  appellant. 

There  being  no  reversible  error  on  the  rec- 
ord, the  judgment  Is  affirmed. 

ROSS  and  BAKER,  JJ„  concur. 
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CAMPBELL  et  al.  v.  CALDWELL. 
(No.- 1623.) 

(Supreme.  Court  of  Arizona.    May  21,  1919.) 

1.  Public  Lands  «=>56— Arizona  Lands— 
Institutional  Grazing  Land  Lease. 

Under  Public  Land  Code,  {|  2,  8,  8,  9,  80- 
82,  the  negotiations  for  the  leasing  of  institu- 
tional grazing  land  is  to  be  carried  oh  by  the 
State  Land  Commissioner,  but  his  acts  and  con- 
duct in  that  regard  are  subject  to  the  control 
and  direction  of  the  State  Land  Department,  to 
whom-  all  disputes,  grievances,  and  other  mat- 
ters pertaining  to  administration  of  state  lands 
are  to  be  referred. 

2.  Public  Lands  «=>65— Arizona  Land — In- 
stitutional Grazing  Land  Leash. 

Applicant  for  institutional  graving  land 
lease  cannot  maintain  action  to  compel  execu- 
tion of  lease  upon  Land  Commissioner's  refusal 
to  make  lease  applied  for,  where  before  bringing 
action  he  did  not  present,  or  offer  to  present, 
his  grievance  to  State  Land  Department,  the 
power  to  make  leases  being  with  the  department 
and  not  the  commissioner,  and  applicant  for 
lease  having  opportunity  to  present  case  to 
department  upon  commissioner's  refusal  to  exe- 
cute lease,  under  Public  Land  Code,  H  2,  8. 

3.  Public  Lands  <8=>  55— Arizona  Land— In- 
stitutional Grazing  Land  Lease  —  Dis- 
cretion of  Commissioner. 

Under  Public  Land  Code,  §§  2,  8,  8,  9,  80- 
32,  and  37,  enacted  pursuant  to  Const  art  10, 
§§  1.  3,  and  10,  State  Land  Department  or  Land 
Commissioner  may,  in  their  discretion,  refuse 
to  execute  institutional  gracing  land  lease 
though  applicant  is  the  first  and  only  person  to 
apply  therefor  and  has  made  application  in 
the  prescribed  form  and  manner. 

4.  Mandamus  <8=1 48— Execution  or  Public 
Land  Lease— "Pabtt  Beneficiary  Inter- 
ested." 

Applicant  for  institutional  grazing  land 
lease  is  not  a  party  beneficially  interested  .with- 
in Civ.  Code  1913,  par.  1654,  providing  for 
application  for  a  writ  of  mandamus  by  a  party 
beneficially  interested,  since  the  mere  filing  of 
written  application  for  lease  of  land  did  not 
confer  upon  him  any  interest  in  the  land  other 
than  that  of  the  general  public. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bene- 
ficially Interested.] 

5.  Public  Lands  <S=>55— Arizona  Land— Ap- 
plicant FOR  LEASE-^-InTEREST  IN  LAND. 

The  mere  filing  of  a  written  application  for 
lease  of  public  lands  does  not  confer  upon 
applicant  any  interest  in  the  land  other  than 
that  of  general  public. 

6.  Courts  «=»9ft(2>— Decisions— Construc- 
tion of  Statutes. 

In  construing  statutes  to  determine  power 
of  Land  Department'  and  the  status  of  appli- 
cant for  lease  of  public  lands,  decisions  by  other 
states  having  laws  very  similar  are  very  persua- 
sive. 
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Appeal  from  Superior  Court,  Maricopa 
County;  F.  H.  Lyman,  Judge. 

Mandamus  by  T.  M. .  Caldwell  against 
Thomas  E.  Campbell  and  others,  composing 
the  State  Land  Department  of  Arizona,  and 
others.  Peremptory  writ  issued,  and  defend- 
ants appeal.  Reversed  and  remanded,  with 
directions. 

Wiley  E.  Jones,  Atty.  Gen.,  and  Geo.  W. 
Harben  and  L.  B.  Whitney,  Asst  Attys.  Gen., 
for  appellants. 

Armstrong  &  Lewis  and  O.  B.  Schupp,  all 
of  Phoenix,  for  appellee. 

ROSS,  J.  This  is  an  action  brought  by 
appellee,  Caldwell,  against  appellants,  Camp- 
bell et  ah,  constituting  the  State  Land  De- 
partment of  Arizona,  and  W.  A.  Moeuer, 
State  Land  Commissioner,  praying  that  a 
writ  of  mandate  issue  to  them  command- 
ing them: 

"(1)  To  approve  the  application  of  the  plain- 
tiff herein  for  a  lease  of  the  lands  hereinbefore 
described ;  (2)  to  fix  the  amount  of  rental  per 
annum  therefor;  (3)  to  notify  plaintiff  of  the 
amount  of  annual  rental  so  fixed;  (4)  upon 
receipt  of  said  annual  rental  from  plaintiff,  to 
execute  a  lease  to  him  for  said  lands  for  graz- 
ing purposes  for  a  term  of  five  years." 

The  facts  set  forth  in  the  complaint  as  a 
basis  for  said  prayer,  and  claimed  by  appel- 
lee to  make  it  the  duty  of  the  court  to  re- 
quire appellants  to  do  the  things  prayed  for, 
are,  so  far  as  material,  that  the  state  is  now, 
and  was  at  all  times  herein,  the  owner  of 
the  herein  described  institutional  lands,  to 
wit:  Section  22,  township  21  south,  range 
11  east  G.  and  8.  R.  B.  and  in  Cochise 
county,  the  same  being  a  part  of  a  federal 
grant  to  the  state  under  the  Enabling  Act 
approved  June  20,  1910;  that  said  lands 
had  theretofore  been  classified  and  designat- 
ed as  suitable  for  grazing  purposes  only,  and 
subject  and  open  to  lease  for  that  purpose; 
that  on  the  11th  day  of  September,  1916,  ap- 
pellee, who  is  in  all  ways  qualified  and  eligi- 
ble to  lease  lands,  duly  made  his  applica- 
tion upon  a  blank  form  furnished  by  the 
State  Land  Commissioner,  and  paid  one  dol- 
lar, the  filing  fee  required,  for  a  lease  of 
same  for  a  term  of  five  years;  that  although 
no  other  application  for  said  land  had  been 
made,  the  Land  Commissioner,  whose  duty 
it  was  to  approve  appellee's  application,  re- 
fused to  fix  the  annual  rental,  and  refused 
to  execute  a  lease  thereof  to  appellee,  with- 
out any  cause  or  reason  therefor ;  that  said 
refusal  was  arbitrary  and  unreasonable,  and 
not  within  the  power,  authority,  or  duty  of' 
the  commissioner. 

An  alternative  writ  of  mandamus  was  is- 
sued to  appellants  commanding  them  to  exe- 
cute the  lease  as  prayed  for  or  show  cause 
on  a  day  fixed. 
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Appellants  Interposed  defenses  by  way  of 
motion  to  quash,  plea  in  abatement,  demur- 
rers, general  and  special,  denials,  and  al- 
leged affirmatively  that  on  January  12,  1917, 
and  before  the  institution  of  this  suit,  the 
lands  were  leased  by  them  to  one  W.  A.  Mc- 
Bride. 

At  the  trial  the  facts  as  alleged  in  the 
complaint  were  stipulated  or  admitted  to  be 
true,  except  the  allegations  that  "it  was  the 
duty  of  the  commissioner  to  approve  plain- 
tiffs application  to  fix  the  amount  of  annual 
rental,  to  notify  plaintiff  of  the  amount  of  an- 
nual rental  so  fixed,  and  to  execute  a  lease 
to  plaintiff  upon  receipt  of  said  annual  ren- 
tal" ;  and  the  court,  upon  such  stipulations 
and  the  pleadings,  entered  Judgment  for  ap- 
pellee, and  peremptorily  ordered  them  to  do 
the  things  prayed  for  In  the  complaint,  from 
which  Judgment  this  appeal  is  prosecuted. 

The  assignments  all  go  to  the  sufficiency 
of  the  complaint  and  the  admitted  facts  to 
state  a  cause  of  action.  It  la  the  contention 
of  appellants  that,  even  though  it  be  conced- 
ed that  an  applicant  is  the  first  and  only  ap- 
plicant to  lease  institutional  grazing  lands 
theretofore  designated  to  be  open  to  lease, 
and  that  he  is  qualified  and  has  made  appli- 
cation upon  the  form  and  In  the  manner  pre- 
scribed by  the  State  Land  Department  or 
State  Land  Commissioner,  and  in  accordance 
with  the  law,  still  the  State  Land  Depart- 
ment or  Land  Commissioner  may,  in  their 
discretion,  refuse  to  accept  his  application 
and  refuse  him  the  lease.  The  contention  of 
appellee  is,  the  existence  of  these  facts  being 
conceded,  that  a  plain  legal  duty  devolves 
upon  appellants  to  grant  the  lease.  In  other 
words,  they  have  no  discretion  in  the  matter. 
It  is  this  question  we  are  to  decide. 

The  Constitution,  §  1,  art.  10,  makes  the 
state  a  trustee  of  the  lands  granted  to  It  by 
the  federal  government  for  the  several  pur- 
poses for  which  such  lands  are  granted.  Sec- 
tion 0  of  this  article  authorizes  the  trustee 
to  sell  and  lease  said  lands  "in  the  manner, 
and  on  the  conditions,  and  with  the  limita- 
tions, prescribed  by  the  said  Enabling  Act 
and  this  Constitution,  and  as  may  be  further 
prescribed  by  law" ;  and  section  10  makes  it 
the  duty  of  the  Legislature  to  "provide  by 
proper  laws  for  *  •  *  the  lease  of  such 
lands  for  terms  not  longer  than  five  years. 
*  *  *  "  It  Is  provided  in  section  3  of  said 
article  10  that  leases  for  a  term  of  five  years 
or  less  may  be  made  without  publicly  adver- 
tising the  same.  In  an  effort  to  comply  with 
these  mandates,  the  Legislature,  at  its  sec- 
ond special  session  1915,  enacted  chapter  5, 
entitled  "An  act  to  provide  a  code  for  the 
systematic  administration,  care  and  protec- 
tion of  the  state  lands  and  vesting  the  neces- 
sary powers  thereof  in  a  department,  to  be 
known  as  the  State  Land  Department,  and 
creating  the  office  of  Commissioner  of  State 


Lands  to  carry  out  the  provisions  here- 
of.  •   *  •  " 

The  personnel  of  the  Land  Department 
and  their  duties  and  powers  are  set  forth  as 
follows: 

"Sec.  2.  Creation  of  Department — Commis- 
sioner. There  is  hereby  created  a  department 
of  state,  which  shall  be  known  as  the  State 
Land  Department  Said  department  shall  con- 
sist of  the  Governor,  the  Secretary  of  State,  the 
Attorney  General,  the  State  Treasurer  and  the 
State  Auditor,  who  shall  serve  without  extra 
compensation.  The  Governor  shall  be  ex  officio 
chairman  of  the  department  Said  department 
shall  appoint  a  State  Land  Commissioner,  who 
is  hereby  clothed  with  the  powers  of  Surveyor 
General,  and  shall  hold  office  until  his  successor 
shall  have  been  appointed  and  qualified.  Sub- 
ject to  the  control  and  direction  of  the  State 
Land  Department,  the  commissioner  shall  have 
charge  of  and  administer  the  state  lands  and 
shall  exercise  the  powers  and  perform  the  duties 
hereinafter  set  forth. 

"Sec.  3.  Duties  and  Powers  of  Department. 
The  department  is  hereby  authorized  to  sell  and 
lease  all  lands  owned  or  held  in  trust  by  the 
state,  under  such  provisions,  as  are  hereinafter 
provided,  and  under  such  other  rules  and  regula- 
tions, not  in  conflict  with  the  provisions  of  this 
act  as  the  department  may  direct;  to  hold  semi- 
monthly meetings,  at  which  time  all  disputes, 
grievances  and  other  matters  pertaining  to  the 
administration  of  state  lands  may  be  heard  by 
said  department;  and  to  perform  all  of  the 
duties  heretofore  imposed  by  law  upon  the  State 
Land  Commission." 

The  powers  of  the  commissioner  are  de- 
fined by  sections  8  and  9,  as  follows: 

"The  commissioner,  under  the  direction  of  the 
department,  shall  have  charge  and  control  of  all 
lands  owned  by  the  state  of  Arizona,  except 
such  as  are  under  the  specific  use  and  control 
of  state  institutions,  with  full  power  to  ad- 
minister the  same,  and  shall  have  charge  and 
control  Of  the  timber,  stone,  gravel  and  other 
products  thereof  or  thereon,  subject  to  the  pro- 
visions of  law.   *  *  * 

"The  commissioner  shall  have  power  to  sum- 
mon witnesses  to  appear  and  give 'testimony, 
and  to  compel  said  witnesses  to  produce  records, 
books,  papers  and  documents  relative  to  any 
subject  or  matter  which  the  commissioner  shall 
j  have  the  authority  to  investigate  or  determine; 
to  cause  the  depositions  of  witnesses  residing 
within  or  without  the  state,  or  absent  there- 
i  from,  to  be  taken  upon  notice  to  the  interested 
'.  parties,  if  any,  in  like  manner  as  depositions 
!  of  witnesses  are  taken  in  civil  actions  pending 
|  in  the  superior  court,  in  any  matter  which  the 
commissioner  shall  have  the  authority  to  in- 
vestigate or  determine.   •  •  * " 

The  sections  of  chapter  5,  known  as  the 
Public  Land  Code,  bearing  upon  the  leas- 
ing of  the  state  binds  are  as  follows: 

"Sec.  30.  Application  for  Lease.  AH  state 
lands  not  otherwise  administered  shall  be  sub- 
ject to  lease  as  in  this  act  provided,  but  no  state 
lands  shall  be  leased  for  a  longer  term  than  5 
years,  and  not  more  than  160  acres  of  agricul- 
tural lands  nor  more  than  040  acres  of  grazing 
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lands  shall  be  leased  to  any  one  person,  associa- 
tion or  corporation.  All  applications  for  lease 
shall  be  made  on  blank  forms,  to  be  prepared 
and  furnished  by  the  commissioner,  and  shall  be 
signed  and  sworn  to  by  the  applicant  and  filed 
with  the  commissioner. 

"Sec.  31.  Two  or  More  Applicant*.  In  case 
two  or  more  applicants  apply  to  lease  the  same 
land,  the  commissioner  shall  approve  the  appli- 
cation of  the  one  who,  after  investigation  or 
bearing  by  the  commissioner  shall  appear  to 
have  the  best  right  to  snch  lease,  but  if  it  should 
appear  that  none  of  the  applicants  has  any 
rights  or  equities  superior  to  those  of  another, 
the  commissioner  may,  at'  a  stated  time,  and 
after  doe  notice  to  all  such  applicants,  receive 
sealed  bids  submitted  in  accordance  with  snch 
rules  and  regulations  as  the  commissioner  may 
adopt,  and  shall  approve  the  application  of  the 
bidder,  who,  in  all  respects,  is  eligible  to  hold  a 
lease  upon  the  land,  and  will  pay  the  highest 
annual  rental  therefor;  provided,  that  the  com- 
missioner shall  have  the  right  to  reject  all  the 
bids  submitted. 

"Sec.  32.  Minimum  Rental  No  lease  shall  be 
executed  for  a  consideration  less  than  $10.00 
per  year,  except  that  when  a  lease  is  made  for 
a  tract  of  land  of  five  acres  or  less,  then  in 
that  event  for  not  less  than  $2.50  per  year,  nor 
for  an  annual  rental  of  less  than  three  cents 
per  acre  on  grazing  lands  and  not  less  than  two 
and  one-half  per  cent,  of  the  commissioner's 
estimate  of  the  value  of  agricultural  lands;  said 
rental  shall  be  paid  in  advance,  annually  or  for 
such  other  period  not  exceeding  two  years  as 
the  commissioner  may  fix." 

[1]  While,  under  these  provisions,  it  Is 
manifest  that  the  immediate  negotiations  for 
the  leasing  of  lands  were  intended  to  be  car- 
ried on  by  the  commissioner,  it  seems  quite 
clear  that  his  acts  and  conduct  in  that  re- 
gard are  "subject  to  the  control  and  direc- 
tion of  the  State  Land  Department,"  com- 
posed of  the  Governor  and  other  state  of- 
ficers named,  and,  while  his  acts  might  be 
efficacious  where  no  "disputes,  grievances, 
or  other  matters  pertaining  to"  a  given  con- 
tract of  lease  arise,  when  such  do  intervene 
it  appears  action  by  the  department  as  such 
is  contemplated.  By  section  3,  supra,  it  is 
made  the  duty  of  the  department  to  lease 
all  lands  owned  or  held  in  trust  by  the  state, 
and  "to  hold  semimonthly  meetings,  at  which 
time  all  disputes,  grievances,  and  other  mat- 
ters pertaining  to  the  administration  of  state 
lands  may  be  heard  by  said  department." 

[2]  The  appellee's  complaint  fails  to  show 
that  his  grievance  or  dispute  was  ever  pre- 
sented to  the  department  for  action,  or  that 
the  department  as  such  ever  refused  to  give 
him  a  lease.  We  think,  aside  from  any  other 
question,  before  an  applicant  for  a  lease  may 
maintain  this  kind  of  action,  he  should  be  re- 
quired to  present,  or  offer  to  present,  his 
grievance  to  the  department  for  action.  Un- 
til that  is  done,  he  cannot,  nor  can  the  court, 
know  what  the  action  of  the  department 
might  be.  Had  he  adopted  the  remedy  of 
appealing  to  the  department,  he  might  have 


satisfied  the  members  thereof  that  he  was 
entitled  to  a  contract  dt  lease.  We  think, 
at  all  events,  that  it  was  the  intention  of  the 
Legislature  to  give  to  an  aggrieved  appli- 
cant to  purchase  or  lease  lands  an  opportu- 
nity to  appear  before,  and  submit  his  case 
to,  the  department  as  such;  and  It  would 
also  seem,  as  a  corollary  to  that,  that  he 
must  do  so  before  he  can  invoke  the  aid  of 
the  court  to  compel  the  department  to  act. 
The  power  to  make  leases  lies  with  the  de- 
partment and  not  the  commissioner  (sections 
2  and  3).  This  duty  or  power  is  again  stat- 
ed in  section  38,  wherein  it  is  provided  that 
"the  department  is  hereby  authorized  to  exe- 
cute leases  and  contracts  for  the  lease  of 
lands  containing"  precious  and  valuable  min- 
erals and  valuable  natural  deposits.  The  ap- 
pellee, in  making  the  department  and  the 
members  thereof  defendants  In  his  action, 
concedes  as  much,  and  exposes  the  weak- 
ness of  his  position  in  failing  to  invoke  their 
power  to  review  his  grievance  against  or  dis- 
pute with  the  commissioner  before  asking 
the  court  to  compel  action. 

But,  granting  the  whole  power  of  nego- 
tiating and  making  leases  is  vested  in  the 
commissioner  under  sections  80,  81,  and  32, 
and  that  a  disappointed  applicant  may  treat 
his  refusal  to  grant  a  lease  as  final,  and  as 
relieving  him  from  appealing  to  the  depart- 
ment for  redress,  what  Is  his  status  before 
the  law? 

[3]  It  is  provided  that,  when  the  land  is 
wanted  or  applied  for  by  two  or  more,  bids 
shall  be  taken  and  the  land  awarded  to  the 
one  In  all  respects  eligible  who  will  pay  the 
highest  annual  rental;  but  the  highest  eli- 
gible bidder  Is  not  entitled  as  a  matter  of 
right  to  the  lease  of  the  land,  for,  even  In 
such  circumstances,  "the  commissioner  shall 
have  the  right  to  reject  all  bids  submitted." 
As  between  the  bidders,  if  the  land  is  to  be 
leased  to  any  one  of  them,  it  shall  be  to  the 
one  making  the  highest  offer,  if  qualified. 
The  commissioner  may  reject  the  highest 
bidder,  and  in  doing  so  all  other  bids  are 
disapproved,  for,  if  he  approves  of  any,  it 
must  be  the  highest.  Now,  if  he  may  re- 
ject the  highest  bid — if  that  power  without 
restriction  or  limitation  except  as  indicated 
is  vested  in  him — we  would  hardly  "presume 
the  Legislature  intended  to  say  he  could  not 
exercise  the  same  power  upon  a  formal  ap- 
plication or  proposal  to  rent  as  In  this  case. 
There  is  no  legislative  expression  making 
it  his  mandatory  duty  to  accept  the  appli- 
cant's offer  to  lease  in  the  absence  of  com- 
petition. It  will  be  conceded  that  one  who 
has  occupied  the  lands  of  the  state  as  lessee 
ordinarily  would  have  a  better  right  and  a 
more  equitable  claim  for  a  renewal  of  his 
lease  than  an  original  applicant  for  a  piece 
of  land  would  have  to  a  lease  thereof.  Yet 
the  Legislature  in  section  37  of  the  Land 
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Code  states  "that  if  the  commissioner  does 
not  deem  the  continued  leasing  of  said  land 
to  be  for  the  best  interest  of  the  state,  said 
lease  shall  not  be  renewed."  We  are  forced 
to  the  conclusion  that  the  law  does  not  spe- 
cially enjoin  upon  the  State  Land  Commis- 
sioner by  virtue  of  his  office  the  duty  of  ac- 
cepting an  applicant's  proposal  to  lease  insti- 
tutional or  state  lands  under  the  state  of 
facts  here,  but,  on  the  contrary,  we  think  it 
was  intended  that  he  should  be  permitted  to 
exercise  his  discretion  in  the  matter,  and 
either  refuse  or  accept  the  proposal,  as  in 
his  judgment  would  best  subserve  the  inter- 
ests of  the  state ;  and  to  that  end  the  com- 
missioner was  given  the  power  in  section  9, 
supra,  "to  investigate  and  determine"  what 
should  be  done,  not  only  on  applications  to 
lease,  but  any  other  "subject  or  matter" 
brought  before  him. 

[4]  The  application  for  a  writ  of  man- 
damus under  the  statute,  paragraph  1554, 
Civil  Code  1913,  must  be  made  by  "the  party 
beneficially  interested."  The  question  is, 
Is  appellee  such  a  party?  It  is  but  natural, 
as  well  as  compatible  with  a  fair  sense  of 
justice,  to  assume  that  the  Land  Department 
will  recognize,  so  far  as  reasonable  and 
practicable,  that  "the  first  in  time  shall  be 
first  in  right"  in  awarding  leases  of  the  state 
or  institutional  lands,  but  there  is  nothing 
in  the  law  requiring  it  If  two  or  more  per- 
sons apply  for  a  piece  of  land,  It  is  not  the 
first  in  time  that  Is  entitled  to  it,  but  the  one 
who  will  pay  the  highest  rental  value  for  it. 
If  there  is  but  one  proposal  to  rent,  the  rent- 
al value  must  be  fixed  by  the  land  depart- 
ment or  commissioner,  and  cannot  be  less 
than  three  cents  per  acre,  with  no  limit  upon 
the  maximum  that  may  be  fixed.  Section  32, 
supra.  There  could  be  no  mutual  obligation 
as  long  as  the  rental  value  was  left  unset- 
tled. If  the  Land  Department  or  commis- 
sioner becomes  bound  upon  an  application  be- 
ing filed,  then  the  applicant  is  also  bound  to 
pay  the  rental  value  fixed,  whatever  it  may 
be.  That  is  not  the  law.  Neither  the  state 
nor  the  applicant  in  such  circumstances  is 
bound.  If,  after  the  rental  value  is  fixed, 
the  applicant  is  dissatisfied,  he  may  refuse 
to  accept  the  lease  notwithstanding  his  ap- 
plication. He  acquires  no  interest  in  the 
land  susceptible  of  enforcement  until  there 
is  a  mutual  obligation. 

[6]  "The  mere  filing  of  a  written  appli- 
cation for  a  lease  of  public  lands  does  not 
confer  upon  the  applicant  any  interest  in  the 
land  other  than  that  of  the  general  public." 
State  v.  Ross,  39  Wash.  399,  81  Pac.  865; 
Whiteman  v.  Severance,  46  Minn.  495,  49  N. 
W.  255 ;  State  ex  rel.  Marsh  v.  State  Board 
Land  Commissioners,  7  Wyo.  478,  53  Pac. 
292. 

[6]  The  appellee  contends  that  the  deci- 


sions in  these  cases  are  not  in  point  for  the 
reason  the  statute  laws  in  these  states  are 
very  different  from  ours.  That  may  be  true 
in  some  respects,  but,  as  to  the  discretion- 
ary powers  of  the  land  departments  and  the 
status  of  an  applicant  to  lease  lands,  the 
laws  are  very  similar  to  ours,  and  for  that 
reason  we  consider  these  decisions  in  point 
and  very  persuasive. 

Appellee  cites  a  number  of  cases  of  lieu 
land  selections,  homestead  and  pre-emption 
applications,  and  the  like,  wherein  the  courts 
have  held,  under  the  peculiar  statutes  grant- 
ing rights  thereunder,  "the  first  in  time  Is 
the  first  in  right";  but,  as  we  have  seen, 
our  Legislature  did  not  adopt  that  rule  in  pro- 
viding for  the  lease  of  our  state  lands,  and 
it  follows  that  those  decisions  are  no  author- 
ity of  control  in  construing  our  land  code. 

It  follows  that  the  trial  court  committed 
error  in  directing  a  peremptory  writ  of  man- 
damus to  issue  against  the  appellants,  and 
the  Judgment  Is  therefore  reversed  and  cause 
remanded,  with  directions  that  appellee's 
complaint  be  dismissed. 

CUNNINGHAM,  a  J.,  and  BAKER,  J., 
concur. 


(20  Arts.  412) 

BOTCE,  State  Auditor,  t.  HUNT. 
(No.  1721.) 

(Supreme  Court  of  Arizona.    June  4,  1919.) 

States  q3=»63  —  Governor's  Salary  —  In- 
crease During  Tebm— "Until  Otherwise 
Pbovideo  by  Law." 
Const  art.  5,  5  13,  naming  Governor's 
salary  "until  otherwise  provided  by  law,"  does 
not  entitle  the  Governor,  notwithstanding  ar- 
ticle 4,  f  17,  prohibiting  change  in  public  offi- 
cers' compensation  during  his  term,  to  increase 
given  him  pending  his  term  by  Laws  1917,  c. 
61,  the  salary  having  been  "otherwise  provided 
by  law"  by  Laws  1913,  c.  44  (Civ.  Code  1913, 
par.  3222),  though  same  amount  was  named,  the 
quoted  words  having  reference  to  a  new  law 
on  the  subject,  and  not  a  change  in  amount  of 
salary. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Mandamus  by  George  W.  P.  Hunt  against 
Jesse  L.  Boyce,  State  Auditor  of  Arizona. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Wiley  E.  Jones,  Atty.  Gen,  and  W.  B. 
Ryan,  of  Phoenix,  for  appellant. 

L.  B.  Whitney  and  G.  P.  Bullard,  both  of 
Phoenix,  for  appellee. 

ROSS,  J.  Appellee,  as  plaintiff,  seeks  by 
this  suit  to  mandamus  appellant  as  state  au- 
ditor to  settle  and  allow  his  claim  for  bal- 
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ance  of  salary  as  Governor  of  the  state  from     "State  officers  shall  receive  the  following  .. 


March  14,  1917,  to  January  5,  1919.  Appel- 
lant demurred  to  the  complaint  on  the  ground 
that  It  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was 
overruled,  and  Judgment  ordered  for  appel- 
lee. The  auditor  has  appealed  from  the 
judgment. 

Chapter  44,  Laws  of  1918,  third  special  ses- 
sion of  the  First  Legislature  (paragraph  3222, 
Civil  Code),  fixed  the  salary  of  the  Governor 
of  the  state  at  $4,000  per  annum.  That  was 
the  salary  attached  to  the  office  when  appel- 
lee was  elected  and  inducted  into  office.  In 
1917.  March  14th,  and  after  appellee's  term 
of  office  began,  there  was  passed  and  approv- 
ed, with  the  emergency  clause,  chapter  61, 
known  as  the  Salary  Act,  In  which  the  salary 


salaries: 
•  • »» 


The  Governor   $4,000  per  annum. 


Since  the  date  of  the  approval  of  chapter 
44,  the  Governor  of  the  state  had  been  paid 
the  statutory  salary  therein  provided.  The 
constitutional  and  statutory  salaries  are  iden- 
tical in  amount,  and  It  is  therefore  contended 
that  the  salary  of  the  Governor  was  not 
"otherwise  provided  by  law"  until  changed  in 
amount  by  chapter  61,  supra,  and  for  that 
reason  appellee  should  receive  the  increase 
provided  in  the  latter  act.  In  other  words, 
he  would  have  us  construe  the  expression 
"until  otherwise  provided  by  law"  as  refer- 
ring to  and  modifying  the  amount  of  salary, 
and  not  the  source  of  power  to  otherwise 


of  the  Governor  was  fixed  at  $6,500  per  an- ,  provlde  salaries.  According  to  his  theory, 
num.  an  increase  of  $2,500  .over  the  salary  |  tf  ^  act  of  May  14  1913  had  changed  the 
fixed  by  chapter  44,  Laws  of  1913,  supra.  It  ga^ry,  increasing  it  from  the  constitutional 
is  the  increase,  to  wit,  $4,529.51,  that  appellee  8um  of  M  000  to  $6  or  ^d  decreased  it 
seeks  to  recover.  from  the  constitutional  salary  to  $2,000  per 

It  is  the  contention  of  appellant  that  the  annum,  then  It  would  have  been  "otherwise 
appellee  Is  not  entitled  to  the  Increase  be-  provided  by  law,"  but,  since  the  First  Legis- 
cause  of  the  prohibition  in  section  17,  article  lature  dld  not  change  the  amount  of  salary 
4,  of  the  Constitution.  That  section  plainly,  |  flxed  Dy  the  Constitution,  his  salary  Is  not 


clearly,  and  distinctly  takes  from  the  Legisla-  ..otherwise  provided  by  law."    We  cannot 
tore  the  power  to  increase  or  dimmish  "the 
compensation  of  any  public  officer   •   *   • , 


during  his  term  of  office." 

In  a  recent  case  (Greenlee  County  v.  Laine, 
20  Ariz.  — ,  180  Pac.  151)  we  held  that  this 
provision  of  the  Constitution  Is  all-inclusive, 
covering  every  public  officer  of  the  state,  and 
making  it  impossible  for  the  Legislature  to 
either  increase  or  diminish  the  compensation 
of  a  public  officer  during  his  term.  In  the 
Laine  Case  we  were  asked  to  ingraft  upon 
section  17,  article  4,  an  exception  in  favor  of 


concur  in  that  contention.  The  act  of  May 
14,  1913,  was  a  law  differing  in  character 
from  the  constitutional  provision  that  first 
fixed  the  Governor's  salary.  After  its  pas- 
sage and  approval  It  was  the  only  source  of 
authority  to  which  the  Governor  of  the  state 
could  look  for  his  compensation.  It  took 
the  place  of  the  constitutional  provision  on 
that  subject  Just  as  effectually  and  completely 
as  If  It  had  provided  a  salary  In  a  different 
amount  to  that  fixed  by  the  Constitution. 


.      _    -       mmmm^.Mn         .   .  ,  By  that  act  the  salary  of  the  Governor  wrw 

Judges  of  the  superioi courts  because  section  |  ..otherwl8e        ,ded  Dy  law,!  in  that  It  was 
24  of  article  6  prohibits  the  reduction  of  a        lded  for  D   ..^tutory  lftw"  and  not  con- 
judge's  salary,  but  says  nothing  as  to  the  8titutional  law. 
power  or  right  to  increase  his  salary.    In  I 
view  of  the  two  provisions  of  ttie  Constitu- 
tion as  to  the  salary  of  judges,  the  contention 


Appellee  calls  our  attention  to  what  was 
decided  by  the  Utah  Supreme  Court  in  State 
,L,  .on  relation  of  Heber  W.  Wells  v.  Tingey,  24 

was  plausible,  if  not  tenab  e.    There  is  no  Tjtah,  225,  67  Pac.  33,  as  supporting  his  con- 


foundation  for  such  contention  in  behalf  of 
appellee. 

However,  it  is  contended  by  appellee  that 
section  17,  article  4,  because  of  other  expres- 
sions in  that  instrument,  not  considered  in 
the  Laine  Case,  has  no  application  to  his 
claim  for  increase  of  salary.  He  premises 
his  contention  upon  section  13,  article  5,  of 
the  Constitution  reading  as  follows: 

"Until  otherwise  provided  by  law  the  salaries 
of  the  state  officers  shall  be  as  follows:  Gov- 
ernor $4,000.00  per  annum.   •   *   • " 


The  first  Governor  of  the  state  was  paid 
this  constitutional  salary  until  May  14,  1913, 
on  which  date  chapter  44,  supra  (paragraph 
3222,  Civil  Code)  went  Into  effect  By  this 
act  It  was  provided: 


tention.  Granting  the  Utah  constitutional 
provisions  are  enough  like  ours  on  the  ques- 
tion of  the  power  or  right  to  change  the  com- 
pensation of  a  public  officer  during  his  term 
of  office— and  we  think  they  are — as  to  con- 
stitute'some  authority  for  our  guidance  in 
construing  our  Constitution  on  that  subject, 
still  the  Tingey  Case  arose  out  of  a  state  of 
facts  so  decidedly  different  from  the  facts  we 
have  here  that  the  conclusions  therein  but 
remotely  point  in  the  direction  of  appellee's 
contention.  The  facts  of  the  Tingey  Case 
are  these:  It  was  a  mandamus  proceeding 
brought  by  Heber  W.  Wells  against  Charles 
S.  Tingey,  State  Auditor,  and  had  for  its  ob- 
ject the  compelling  of  the  auditor  to  audit 
and  allow  a  salary  claim  by  Wells  as  Gov- 
ernor of  Utah.  At  the  time  that  Wells  was 
elected  and  took  office,  his  salary  was  fixed 
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by  the  state  Constitution  In  language,  the 
material  part  of  which  is: 

"The  compensation  of  the  officers  provided  for 
by  this  article,  until  otherwise  provided  by  law, 
is  fixed  as  follows:  Governor,  $2,000  per  an- 
num.  •  *  *n 

Gov.  Wells  was  inducted  Into  office  on  the 
first  Monday  of  January,  1901.  An  act  of 
the  Legislature  effective  May  13,  1901,  fixed 
the  Governor's  salary  at  $4,000  per  annum, 
and  another  act,  passed  at  the  same  session, 
made  appropriations  to  pay  him  the  increased 
salary  during  the  years  1901  and  1902.  The 
Utah  court  held  that  Gov.  Wells  was  entitled 
to  the  increased  salary  because  the  constitu- 
tional salary  was  Intended  to  be  paid  the 
officer  only  until  the  Legislature  in  its  dis- 
cretion otherwise  provided  by  law;  that  Is, 
by  "statutory  law."  It  was  there  said  that 
the-  word  "law"  in  Its  broadest  sense  includes 
the  Constitution,  but  where  it  occurs  in  the 
expression  "until  otherwise  provided  by  law" 
it  clearly  has  reference  to  "statutory  law"; 
that  the  general  prohibition  in  the  Constitu- 
tion against  the  increasing  or  diminishing 
of  the  salary  of  an  officer  during  his  term 
"applies  only  to  such  salaries  as  the  Legisla- 
ture shall  by  enactment  fix,  and  that  the 
salaries  fixed  in  said  section  [of  the  Constitu- 
tion], like  many  other  provisional  matters  in 
the  Constitution,  was  intended  to  continue  in 
force  only  until  otherwise  provided  by  the 
act  of  the  Legislature." 

When  the  Legislature  acted,  the  legislative 
or  statutory  salary  was  substituted  for  the 
constitutional  salary.  It  was  then  fixed  or 
otherwise  provided  by  law.  In  the  Utah  case 
the  salary  was  "changed."  Here  it  was  not 
changed,  although  it  might  have  been  if  the 
Legislature  had  seen  fit  to  do  so.  It  could 
have  made  it  %bb  or  greater  than  the  con- 
stitutional salary,  and,  under  the  Tingey 
decision,  It  could  not  "thereafter  again  be 
changed  so  as  to  affect  the  salary  of  any 
officer  during  the  term  for  which  he  was 
elected."  We  think  the  controlling  or  domi- 
nant reason  for  the  holding  in  the  Tingey 
Case  that  the  salary  provided  by  the  act  of 
May  13,  1901,  was  a  legal  salary  was  not 
because  of  a  change  of  salary  in  amount,  but 
because  it  was  fixed  by  legislative  enactment, 
as  it  was  intended  it  should  be.  Any  ex- 
pression of  the  Utah  court,  apparently  plac- 
ing emphasis  upon  the  "change"  of  salary, 
was  called  forth  not  because  the  court  In- 
tended that  as  the  basis  of  its  decision,  but 
because  it  was  one  of  the  facts  of  the  case. 
The  Tingey  Case  does  not  involve  the  power 
of  the  Legislature  to  change  the  statutory 
salary  or  the  salary  fixed  by  the  Legislature. 
It  was  limited  to  the  power  of  that  body  to 
change  the  provisional  salary  fixed  by  the 
Constitution. 

We  conclude  that  our  act  of  May  14,  1913 
(paragraph  3222,  Civil  Code),  otherwise  than 


in  the  Constitution,  provided  the  salary  for 
the  Governor  of  Arizona,  and  that  thereafter 
the  Legislature  was  powerless  to  change  it 
so  as  to  affect  his  compensation  during  his 
term  of  office.  Chapter  61  of  the  Laws  of 
1917  was  a  legislative  effort  to  increase  the 
statutory  salary  fixed  by  chapter  44  from 
$4,000  to  $6,500,  and  Is  a  direct  violation  of 
the  prohibition  contained  in  section  17,  arti- 
cle 4,  of  the  Constitution. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  that  the  demurrer 
to  the  complaint  be  sustained,  and  that  judg- 
ment be  entered  dismissing  the  complaint 

CUNNINGHAM,  O.  J.,  and  BAKER,  J„ 
concur. 


(30  Arir..  416) 

LANET,  Co.  Atty.,  v.  STATE  ex  rel.  JONES 
et  al.   (No.  1666.) 

(Supreme  Court  of  Arizona.    June  4,  1919.) 

1.  Statutes  <£=>122(4) — Subjects  and  Title 
—School  Districts. 

Laws  1917,  c.  5,  amendatory  of  Civ.  Code 
1913,  par.  2770,  authorizing  creation  of  high 
school  district  out  of  a  high  school  district,  does 
not  violate  const,  art.  4,  |  13,  subd.  2,  in  that 
the  title  "establishment  and  maintenance  of  high 
schools"  does  not  cover  the  subject. 

2.  Constitutional  Law  <$=>65— Delegation 
op  Power— School  Districts. 

Laws  1917,  c.  6,  amendatory  of  Civ.  Code 
1913,  par.  2770,  authorizing  creation  of  high 
school  district  out  of  high  school  district,  is  not 
invalid  as  unlawful  delegation  of  power  of  dis- 
membering union  high  school  districts  to  elec- 
tors of  a  portion  of  such  districts. 

3.  Constitutional  Law  <g=> 205(1)  —  Privi- 
leges to  Voters  in  School  Districts- 
Creation  of  New  District. 

Laws  1917,  c  6,  amendatory  of  Civ.  Code 
1913,  par.  2770,  authorizing  creation  of  high 
school  district  out  of  high  school  district,  is  not 
invalid  as  an  unlawful  attempt  to  confer  privi- 
leges on  a  portion  of  the  electors  of  a  union 
high  school  district  which  are  not  conferred  on 
the  remaining  electors. 

4.  Constitutional  Law  <J=»42— Validity  or 
Statute— Persons  Entitled  to  Assail. 

High  school  district  which,  after  another 
high  school  district  was  created  out  of  it,  had 
statutory  assessed  valuation  of  $3,000,000,  and 
remaining  territory  was  contiguous,  could  not 
urge  that  Laws  1917,  c  5,  amendatory  of  Civ. 
Code  1913,  par.  2770,  which  authorized  creation 
of  new  district,  was  by  reason  of  provision  for 
assessed  valuation  and  contiguous  territory  of 
old  district  invalid  because  it  will  not  operate 
uniformly  on  all  communities  similarly  situated. 

Appeal  from  Superior  Court  of  Maricopa 
County ;  F.  H.  Lyman,  Judge. 

Mandamus  by  the  State,  on  relation-  of  D. 
P.  Jones  and  others,  against  L.  M.  Laney, 
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County  Attorney.  Prom  a  judgment  award- 
ing peremptory  writ  after  order  overruling 
demurrer  to  petition  and  sustaining  demur- 
rer tiX-  defendant's  answer,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  sustain  demurrer  and  dismiss  pe- 
tition. 

L.  M.  Laney  and  Thomas  P.  Walton,  both 
of  Phoenix,  for  appellant 

J.  L.  Gust  and  T.  J.  Prescott,  both  of  Phoe- 
nix, for  appellees. 

ROSS,  J.  Appellees  concede  the  correct- 
ness of  appellant's  statement  of  the  facts  of 
the  case,  and  we  therefore  adopt  it: 

"This  is  a  mandamus  proceeding  brought  in 
the  superior  court  of  Maricopa  county  by  the 
appellees  for  the  purpose  of  compelling  the  ap- 
pellant, the  county  attorney  of  said  Maricopa 
county,  to  bring  a  quo  warranto  action  against 
W.  M.  Scott,  P.  D.  Rowell,  and  G.  W.  Lines, 
to  oast  them  from  further  exercising  the  powers, 
franchises,  and  privileges  of  a  board  of  educa- 
tion for  the  Gilbert  single  district  high  school. 
The  appellees  are  the  members  of  the  board  of 
education  of  the  Mesa  Union  High  School. 

"Gilbert  school  district  is  officially  known  as 
school  district  No.  41  of  Maricopa  county,  and 
Mesa  school  district  is  officially  known  as  school 
district  No.  4  of  Maricopa  county. 

"On  October  19,  1907,  Mesa  union  high  school 
district  was  duly  organized  and  incorporated  of 
and  from  the  territory  comprised  within  school 
districts  numbered  4,  10,  19,  26,  29,  41,  and  57, 
all  of  Maricopa  county. 

"On  November  2, 1907,  the  high  school  of  said 
Mesa  union  high  school  district  was,  pursuant 
to  an  election  duly  had,  located  in  the  town  of 
Mesa  In  said  school  district  No.  4  of  said  Mesa 
union  high  school  district,  and  at  the  time  of 
instituting  this  action  in  the  court  below  the 
Mesa  union  high  school  district,  with  bounda- 
ries as  then  existing,  was  maintaining  a  high 
school  for  said  district  in  said  town  of  Mesa. 

"On  June  19,  1917,  said  Gilbert  school  dis- 
trict, being  school  district  No.  41,  and  thereto- 
fore part  of  Mesa  union  high  school  district,  did 
hold  an  election  for  the  purpose  of  establishing 
and  maintaining  a  high  school  in  said  Gilbert 
school  district,  and  did,  in  all  respects,  comply 
with  the  provisions  of  chapter  5  of  the  Session 
Laws  of  1917  of  Arisona,  entitled:  'An  act  to 
amend  paragraph  2770,  chapter  13,  title  11,  Re- 
vised Statutes  of  Arizona,  1913,  Civil  Code, 
providing  for  the  establishment  and  maintenance 
of  high  schools.'  It  is  conceded  by  both  sides 
that  if  said  act,  being  chapter  5,  Laws  of  1917, 
is  in  all  respects  valid  and  constitutional,  then 
Gilbert  High  School,  by  virtue  of  its  said  elec- 
tion of  June  19, 1917,  and  the  further  proceed- 
ings pursuant  thereto,  became,  and  at  the  time  of 
instituting  this  suit  in  the  lower  court  was,  a 
validly  organized  and  subsisting  high  school  dis- 
trict. If  said  act  of  1917,  pursuant  to  which 
Gilbert  high  school  district  was  organised  is  a 
valid  law,  then  the  county  attorney  of  Maricopa 
county,  the  appellant  herein,  should  not  be  com- 
pelled by  mandamus  to  seek  by  quo  warranto 
proceedings  to  oust  the  trustees  or  board  of  edu- 
cation of  said  Gilbert  high  school  district  from 
office.   If  said  chapter  5,  Laws  of  1917,  is  un- 


constitutional and  void,  then  said  Gilbert  high 
school  district  is  not  a  valid  high  school  dis- 
trict, the  board  of  education  thereof  are  unlaw- 
fully exercising  their  functions  as  such  officers, 
and  the  county  attorney  should,  and  is  ready 
and  willing  to,  bring  a  quo  warranto  action  to 
prevent  the  members  of  said  board  of  education 
of  Gilbert  high  school  district  from  further  act- 
ing as  such  officers. 

"The  case  was  decided  in  the  court  below  sole- 
ly upon  the  pleadings,  which,  in  the  chr etiologi- 
cal order  of  their  being  filed,  are  as  follows,  to 
wit:  Petition  for  writ  of  mandamus ;  order  that 
alternative  writ  issue;  alternative  writ  of  man- 
damus ;  return  and  answer  to  writ  and  petition 
(including  demurrer  for  insufficiency  of  facta); 
demurrer  to  return  and  answer  to  writ  and  peti- 
tion. 

"The  court  below  made  an  order  overruling 
the  defendant's  demurrer  to  the  plaintiff's  peti- 
tion, and  sustained  the  plaintiff's  demurrer  to 
the  defendant's  answer.  Thereupon  the  defend- 
ant, having  elected  to  stand  upon  his  demurrer 
and  answer,  the  court  made  an  order  for  judg- 
ment in  favor  of  the  plaintiffs,  pursuant  to 
which  the  written  judgment  and  order  that  per- 
emptory writ  of  mandamus  issue  was  filed  on 
April  19,  1918." 

The  appellant's  assignments  challenge  the 
correctness  of  the  ruling  of  the  court  on  the 
demurrers,  and,  of  course,  the  correctness  of 
the  judgment  that  was  entered. 

The  only  question  considered  by  the  lower 
court,  and  the  only  question  raised  on  appeal, 
is  the  constitutionality  of  chapter  5,  Laws  of 
1917. 

Further  quoting  appellant,  which  quotation 
appellees  concede  is  correct,  the  constitu- 
tional validity  of  chapter  5  was  assailed  by 
appellees  upon  the  three  following  grounds: 

"(1)  That  the  title  of  the  act  is  violative  of 
section  13  of  subdivision  2  of  article  4  of  the 
Constitution  of  Arizona,  which  is  as  follows: 
'Sec  13.  Every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title; 
but  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  embraced  in  the  title." 

"(2)  That  said  act  constitutes  an  unlawful 
attempt  on  the  part  of  the  Legislature  to  dele- 
gate the  power  of  dismembering  union  high 
school  districts  to  electors  of  a  portion  of  such 
districts. 

"(3)  That  said  act  is  an  unlawful  attempt  to 
confer  privileges  upon  a  portion  of  the  electors 
of  a  union  high  school  district  which  are  not 
conferred  upon  the  remaining  electors  of  the 
union  high  school  district." 

Chapter  5  is  an  amendatory  statute  of  par- 
agraph 2770,  Civil  Code,  reading,  before  the 
amendment,  as  follows: 

"2770.  Any  school  district  having  an  average 
daily  attendance  of  two  hundred  or  more  pupils 
may,  by  a  majority  vote  of  the  qualified  school 
electors  thereof,  establish  and  maintain  a  high 
school,  or  two  or  more  adjoining  school  districts 
having  a  joint  average  daily  attendance  of  two 
hundred  or  more  pupils  may  unite  and  form  a 
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union  high  school  district  for  the  purpose  of 
establishing  and  maintaining  a  high  school 
therein  at  the  expense  of  such  district  or  union 
high  school  district." 

The  change  in  this  paragraph  by  the 
amendment,  which  is  the  bone  of  contention, 
is  the  following  added  proviso : 

"Provided,  that  no  such  high  school  district 
shall  be  formed  of  territory  already  embodied 
in  any  high  school  district,  unless  the  remaining 
territory  of  the  original  district  shall  be  con- 
tiguous and  shall  have  an  assessed  valuation  of 
three  million  ($3,000,000)  dollars  or  more ;  pro- 
vided further,  that  when  a  new  district  shall 
be  formed  under  the  terms  of  this  act  from  ter- 
ritory already  included  in  a  union  high  school 
district,  such  territory  shall  no  longer  be  in- 
cluded in  such  original  high  school  district" 

[1]  It  is  claimed  that  the  subject  of  the 
organization  of  new  high  school  districts  out 
of  territory  included  in  and  constituting  a 
part  of  an  already  existing  union  high  school 
district  is  not  expressed  In  the  title  of  chap- 
ter 5,  and  Is  not  germane  to  nor  connected 
with  the  title  of  said  chapter.  The  effect  of 
the  amendment  was  to  extend  the  privilege 
of  establishing  high  schools  to  certain  com- 
munities or  districts  from  which  the  privi- 
lege had  been  withheld,  or  perhaps  more  cor- 
rectly, to  which  it  had  not  been  granted  by 
the  law  before  its  amendment  It  is  contend- 
ed that  the  context  of  the  amendment  was  not 
foreshadowed  by  this  subject  as  expressed  in 
the  title.  It  Is  not  said  what  the  title,  "The 
Establishment  and  Maintenance  of  High 
Schools,"  would  authorize  by  way  of  legisla- 
tion, but  it  is  strenuously  contended  that  it 
is  not  broad  enough  to  permit  legislation 
granting  the  privilege  of  forming  a  high 
school  out  of  territory  included  In  an  es- 
tablished high  school  district 

An  analysis  of  the  contention  of  appel- 
lees, when  laid  bare,  Is  that  the  title  should 
have  gone  further  and  indicated  or  announc- 
ed that  the  purpose  of  the  act  was  to  provide 
for  the  organization  of  high  schools  out  of 
territory  already  Included  in  established  high 
school  districts.  That,  in  failing  thus  to  in- 
dex the  subject  to  be  treated  in  the  context, 
the  act  was  misleading  and  misinforming. 
Clearly,  the  title  contained  "but  one  subject" 
—High  Schools,  Their  Establishment  and 
Maintenance— and  quite  as  clearly  the  Leg- 
islature did  not  depart  from  the  subject. 

In  State  Board  of  Control  v.  Buckstegge, 
18  Ariz.  277,  158  Pac.  837,  we  considered  the 
clause  of  the  Constitution  limiting  every  act 
of  legislation  to  one  subject  and  matters 
properly  connected  therewith,  and  requiring 
the  subject  to  be  expressed  in  the  title,  and 
laid  down  this  general  rule: 

"This  provision  of  the  Constitution  does  not 
require  that  the  title  of  an  act  should  minutely 
and  in  great  detail  describe  the  legislation  pro- 
posed ;  it  is  not  necessary  that  the  title  be  a 
synopsis  or  a  complete  index  to  the  legislation. 
The  title  of  the  act,  however,  should  be  suffi- 


ciently full  and  comprehensive  as  to  Indicate,  in 
a  general  way  at  least,  what  is  to  follow  in  the 
way  of  legislation.  It  should  not  be  so  meager 
as  to  mislead  or  tend  to  avert  inquiry  into  the 
contents  thereof."  ^ 

The  object,  of  chapter  5  was  to  provide 
for  the  organization  of  high  schools,  their 
maintenance  being  already  cared  for  by 
chapter  13,  title  11,  Civil  Code.  The  legisla- 
tion providing  for  the  establishment  or  or- 
ganization of  high  school  districts  out  of 
any  territory,  whether  Included  within  exist- 
ing high  school  districts  or  not  falls  literal- 
ly within  the  terms  of  the  subject  expressed 
in  the  title.  Without  discussing  them,  we 
cite  a  few  cases  wherein  the  organization  of 
political  divisions  involving  the  same  ques- 
tion we  have  was  considered,  and  in  all  of 
them  appellees'  contention  is  rejected.  State 
v.  Lewelling,  51  Kan.  562,  33  Pac.  425;  State 
v.  Hordey,  41  Kan.  630,  21  Pac.  601;  Allison 
v.  Hatton,  46  Or.  870,  80  Pac  101;  State  v. 
City  of  New  Whatcom,  8  Wash.  7,  27  Pac 
1020. 

[2]  The  original'  act  provides  the  manner 
of  organizing  high  schools  by  prescribing  the 
requisite  qualifications  of  the  organizers,  as 
to  number  of  pupils,  etc.,  and  sets  forth  the 
steps  to  be  taken  by  the  organizers.  The 
amendment  makes  no  change  in  these  re- 
spects that  can  affect  the  question  we  now 
approach.  Appellees  contend  that  the  pro- 
vision in  this  regard  unlawfully  delegates 
the  power  to  dismember  a  union  high  school 
district,  to  electors  of  a  portion  of  such  dis- 
trict This  we  think  involves  the  power  of 
the  Legislature.  We  know  of  no  constitu- 
tional requirement  and  none  has  been  called 
to  our  attention,  making  it  necessary  that  all 
of  the  electors  of  an  organized  high  school 
district  should  give  their  consent  before  It 
is  divided,  or  before  some  portion  thereof  is 
detached  and  organized  into  a  separate  high 
school  district  On  the  contrary,  the  rule 
seems  to  be,  as  stated  in  35  Cyc.  833,  834 : 

"The  power  to  organise,  establish,  or  lay  off 
new  school  districts,  or  to  divide,  change  the 
boundaries,  or  otherwise  alter  existing  districts 
is  vested  primarily  in  the  Legislature,  which 
may  act  without  the  assent  of  the  inhabitants 
of  the  affected  territory.  And  indeed  this  power 
on  the  part  of  the  Legislature  has  been  very 
frequently  exercised  in  many  instances. 

"The  power  to  establish  new  school  districts 
or  to  alter  existing  ones  may  be  delegated  by 
the  Legislature  to  subordinate  agencies  or  offi- 
cers; and  in  most  jurisdictions  this  has  been 
done.  When  the  power  to  exercise  the  authority 
is  made  to  depend  upon  the  performance  of  cer- 
tain conditions,  such  as  the  signing  of  a  peti- 
tion by  a  certain  number  of  voters,  or  the  like, 
the  agent  or  officer  cannot  act  until  such  condi- 
tions have  been  complied  with,  and  cannot  re- 
fuse to  act  when  they  have  been." 

In  the  late  case  of  Worthington  School  Dis- 
trict v.  Eureka  School  District,  173  CaL  154, 
159  Pac  437,  the  court  said : 
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"The  power  of  the  Legislature  over  school  dis- 
tricts is  plenary.  Pass  School  District  v.  Holly- 
wood City  School  District,  156  Cal.  416,  105 
Pac.  122,  26  L.  R.  A.  (N.  S.)  485,  20  Ann.  Cas. 
87;  Reclamation  District  v.  Birks,  159  Cal. 
233-238,  113  Pac.  170.  It  may  divide,  change, 
or  abolish  such  districts  at  pleasure,  and  may 
delegate  to  boards  of  supervisors  powers  of 
annexation  under  certain  conditions.  Kramm 
v.  Bogue,  127  Cal.  122-125,  69  Pac.  394." 

[3]  The  third  point  argued  by  appellees  Is 
disposed  of  by  the  law  cited  to  the  second 
point.  The  statute,  in  leaving  the  question 
as  to  whether  a  portion  of  a  high  school  dis- 
trict shall  be  detached  and  formed  Into  a 
separate  district  to  a  vote  of  only  those  elec- 
tors residing  in  the  detached  portion,  does 
not  confer  any  special  privilege  upon  such 
electors  The  privilege  is  open  alike  to  all 
communities  of  the  state  possessing  the  qual- 
ifications prescribed  by  the  statute.  A  case 
very  much  in  point  is  Wheeler  v.  Herbert, 
152  Cal.  224,  92  Pac.  353,  wherein  the  legis- 
lative act  in  question  provided  that,  a  certain 
designated  portion  of  Fresno  county,  if  60 
per  cent,  of  the  electors  residing  therein  at 
an  election  should  so  decide,  should  be  de- 
tached from. Fresno  county  and  attached  to 
Kings  county.  One  of  the  contentions  in 
that  case  was  that  the v act  granted  special 
privileges  to  the  voters  residing  in  the  por- 
tion of  Fresno  county  proposed  to  be  cut  off, 
in  that  they  only  were  permitted  to  vote  on 
the  question,  and  that  therefore  it  violated 
that  section  of  the  state  Constitution  prohib- 
iting the  granting  of  privileges  not  common 
to  all  citizens.  Appellees  are  making  the 
same  contention.  In  passing  on  the  question, 
the  California  court  said : 

"Such  right  or  privilege  is  not  of  the  class  of 
privileges  referred  to  in  that  section.  Ex  parte 
Gerino,  143  CaL  415,  77  Pac.  166,  66  L.  R,  A. 
249.  But  if  it  were  conceded  that  such  privi- 
lege does  fall  within  the  scope  of  the  section, 
the  law  does  not  violate  its  provisions.  It  for- 
bids the  grant  of  a  privilege  to  any  citizen  or 
class  of  citizens,  unless  it  is  granted,  upon  the 
same  terms,  to  all  citizens.  A  law  applying 
uniformly  to  all  citizens  of  a  particular  class 
does  not  violate  this  section,  if  the  class  is  one 
founded  upon  some  natural,  intrinsic,  or  con- 
stitutional distinction  differentiating  its  mem- 
bers from  the  general  body  from  which  the  class 
is  selected.  Pasadena  v.  Stimson,  91  Cal.  238, 
27  Pac  604;  Bruch  v^Colombet,  104  Cal.  851, 
38  Pac.  45;  Krause  v.  Durbrow,  127  CaL  684, 
60  Pac.  438.  The  citizens  of  the  territory  to  be 
transferred  are  directly  affected  by  the  act,  and, 
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therefore,  have  a  greater  interest  in  the  matter 
than  other  citizens  of  the  some  county.  •  •  * 
That  it  is.  competent  for  the  Legislature  to  pass 
a  law  which  shall  be  executed  only  in  the  event 
that  a  majority  of  a  certain  class  of  persons 
shall  declare  in  favor  of  it  is  a  principle  too 
well  settled  to  require  discussion.  People  v.  Mc- 
Fadden,  81  Cal.  489,  22  Pac.  851,  15  Am.  St. 
Rep.  66;  Blanding  v.  Burr,  13  Cal.  357;  Ho- 
bart  v.  Board.  17  Cal.  31 ;  People  v.  Nally,  49 
Cal.  481;  Robinson  v.  Bid  well,  22  Cal.  379." 

[4]  It  Is  also  contended  that  paragraph 
2770,  as  amended,  will  not  operate  uniform- 
ly upon  all  communities  similarly  situated 
because  the  right  of  organizing  a  high  school 
district  out  of  territory  already  included  in 
a  high  school  district  is  conditioned  upon  the 
latter  being  left  with  an  assessed  valuation 
of  $3,000,000  after  the  withdrawal,  and  can 
then  only  withdraw  providing  the  territory 
of  the  old  district  remains  contiguous.  In 
the  present  case,  the  Mesa  Union  High 
School,  after  the  withdrawal  of  the  Gilbert 
district,  remains  Intact  so  far  as  territory  is 
concerned,  with  an  assessed  valuation  far  in 
excess  of  $3,000,000.  That  the  law  might  in 
its  application,  in  instances,  bear  unequally 
or  not  operate  uniformly,  Is  of  no  concern  to 
appellees,  as  its  terms  work  no  hardship  on 
appellees. 

In  Gherna  v.  State,  16  Ariz.  344,  146  Pac. 
494,  Ann.  Cas.  1916D,  94,  this  court  said: 

"We  believe  it  to  be  the  unquestioned  rule 
that  a  person  cannot  raise  a  constitutional  ob- 
jection to  a  part  of  a  statute  which  is  not  appli- 
cable to  his  own  particular  case.  The  authori- 
ties are  overwhelming  to  this  effect.  We  cite 
but  a  few.  •  *  *  Courts  will  not  entertain 
an  objection  to  the  constitutionality  of  a  stat- 
ute, unless  the  objection  is  made  by  one  whose 
rights  have  been  in  some  way  injuriously  affect- 
ed. Unless  a  person's  rights  are  directly  in- 
volved, such  questions  must  necessarily  be  post- 
poned, until  they  are  met  with  upon  the  high- 
way of  adjudication,  unless  the  unconstitutional 
feature,  if  it  exists,  is  of  such  a  character  aa 
to  render  the  entire  act  void." 

We  conclude  that  chapter  5  as  amended  is 
not  vulnerable  to  the  objections  presented  by 
the  appellees,  and  it  necessarily  follows  that 
the  judgment  of  the  lower  court  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions that  appellant's  demurrer  be  sustained, 
and  the  complaint  dismissed. 

CUNNINGHAM,  a  J,  and  BAKER,  J, 
concur. 
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SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 
OF  SPRINGFIELD.  MASS.,  v.  GOOD- 
GAME  et  aL  (No.  1685.) 

(Supreme  Court  of  Arizona.    June  4,  1919.) 

1.  Insurance  <8=>602  —  Fibe  Insurance  — 
Penalty  fob  Nonpayment— Amount  of  Re- 

COVEBY. 

Rev.  St  1913,  par.  3441,  making  fire  in- 
surance company,  upon  failure  to  pay  loas  with- 
in specified  time  upon  demand  therefor,  liable 
for  15  per  cent,  penalty  and  attorney's  fees, 
does  not  require  insured  to  recover  the  exact 
sum  demanded  and  sued  for  to  entitle  him  to 
penalty  and  attorney's  fees;  recovery  of  ascer- 
tained loss  being  sufficient 

2.  Insurance  <3=>561— Fire  Insurance— No- 
tice of  Loss— Pboof  of  Loss— Waives. 

Where  insurer,  shortly  after  fire,  sent  spe- 
cial adjuster  to  investigate  every  detail  of  fire, 
who  fully  examined  insured,  reducing  answers 
to  writing  and  requiring  insured  to  sign  name 
under  oath  thereto,  insured's  failure  to  give 
written  notice  of  loss,  and  furnish  proofs  of 
loss  as  required  by  policy,  was  not  fatal,  where 
he  made  repeated  demands  upon  insurer  for 
payment  of  loss,  though  the  writing  signed  stat- 
ed that  insurer  did  not  waive  compliance  with 
policy. 

3.  New  Trial  <8=>105— Newly  Discovered 
Evidence. 

In  action  on  fire  policy,  denial  of  new  trial 
on  ground  of  alleged  newly  discovered  evidence 
of  insured's  statement  as  to  quantity  of  goods 
destroyed  was  not  abuse  of  discretion,  where 
such  evidence  would  merely  contradict  other 
statements  made  by  insured  at  other  times  and 
places  as  to  amount  of  goods  destroyed. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  S.  J.  Goodgame  and  another 
against  the  Springfield  Fire  &  Marine  Insur- 
ance Company  of  Springfield,  Mass.  From 
judgment  for  plaintiffs,  and  from  an  order 
refusing  a  new  trial,  defendant  appeals.  Af- 
firmed. 

G.  P.  BuUard,  of  Phoenix  (W.  W.  Hindman, 
of  Los  Angeles,  Cal.,  on  the  briefs),  for  ap- 
pellant 

Richard  E.  Sloan,  G.  Scott,  and  C.  R.  Hol- 
ton,  all  of  Phoenix,  for  appellees. 

.  CUNNINGHAM,  C.  J.  On  the  17th  day  of 
December,  1917,  the  appellant  Issued  its  in- 
surance policy  to  S.  J.  Goodgame,  one  of  the 
appellees,  by  which  the  appellant  Insured 
against  loss  by  fire  17,612  pounds  of  seed  cot- 
ton belonging  to  said  Goodgame  for  a  period 
of  48  days,  in  the  sum  of  $4,403.  The  pre- 
mium, amounting  to  the  sum  of  $75.97,  was 
duly  paid.  The  other  appellee,  Mrs.  Anna 
Blackburn,  is  made  a  party  because  of  her 
interest  as  mortgagee  of  the  said  cotton  to 
secure  the  payment  of  a  note  in  the  sum  of 


$3,250,  of  which  note  and  mortgage  the  ap- 
pellant is  charged  with  notice. 

On  December  20,  1917,  the  said  cotton  so 
insured  was  totally  destroyed  by  fire,  through 
no  fault  of  the  insured.  The  insurer  appel- 
lant denied  the  amount  and  the  value  of  the 
cotton  destroyed,  and  denied  that  proof  of 
loss  had  been  made  as  required  by  the  poli- 
cy. The  insured  and  mortgagee,  the  appel- 
lees, commenced  this  action  on  their  policy, 
alleging  the  loss,  proof  of  loss,  demand  for 
payment,  and  neglect  and  refusal  of  payment. 

The  trial  resulted  in  a  verdict  for  the 
plaintiffs  for  the  sum  of  $3350.  The  court 
gave  Judgment  on  the  verdict  for  said  sum, 
and  in  addition,  on  the  authority  of  a  stip- 
ulation, gave  judgment  for  15  per  cent,  pen- 
alty, and  a  further  sum  of  $400  as  attorney's 
fees.  From  an  order  refusing  a  new  trial, 
and  from  the  judgment,  the  defendant  ap- 
peals. 

The  appellant  complains  of  the  penalty  and 
of  the  attorney's  fees  granted  the  plaintiffs, 
for  the  reason,  It  alleges,  that  such  items 
can  be  recovered  only  when  the  plaintiffs, 
after  demand  therefor,  recover  in  an  action 
the  full  amount  of  the  claim  sued  for,  and 
that  plaintiffs  recovered  here  only  $3300, 
$260.46  less  than  the  amount  sued  for;  that 
the  court  erred  in  refusing  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendant, 
for  the  reason  that  no  proof  of  loss  or  de- 
mand, as  required  by  said  policy,  was  made 
by  the  insured;  that  an  instruction  given 
was  erroneous  for  certain  stated  reasons; 
and  that  the  court  erred  in  refusing-  a  new 
trial  for  all  of  the  reasons  given,  and  for  the 
further  reason  that  the  showing  made  of  ev- 
idence newly  discovered  entitled  defendant 
to  a  new  trial. 

■{1]  The  matters  of  the  amount  of  the  at- 
torney's fees  and  the  amount  of  damages 
were  disposed  of  by  stipulation  of  the  par- 
ties, and  withheld  from  the  jury's  considera- 
tion. We  are  concerned  here  only  with  the 
question  of  authority  to  recover  attorney's 
fees  and  damages  at  all,  notwithstanding 
paragraph  3441,  R.  S.  A.  1913,  granting  such 
right.   Said  paragraph  is  as  follows: 

"In  all  cases  where  a  loss  occurs  and  the  fire 
insurance  company  liable  therefor  shall  fail  to 
pay  the  same  within  the  time  specified  in  the 
policy,  after  demand  made  therefor,  such  com- 
pany shall  be  liable  to  pay  the  holder  of  such 
policy,  in  addition  to  the  amount  of  the  loss, 
15  per  cent,  damages  on  the  amount  of  such 
loss,  together  with  all  reasonable  attorney's 
fees  for  the  prosecution  and  collection  of  such 
loss." 

Thus  the  statute  gives  the  Insured  the 
right  to  recover  the  15  per  cent  and  attor- 
ney's fees  wherever  a  loss  has  occurred  and 
the  company  has  failed  to  pay  the  loss  with- 
in the  time  specified  in  the  policy,  after  de- 
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mand  made  therefor,  and,  if  the  necessity 
arises  for  the  Insured  to  prosecute  the  col- 
lection of  such  loss,  then  a  reasonable  at- 
torney's fee  may  be  recovered.  The  appel- 
lant, in  its  two  assignments,  contends  that 
the  insured  cannot  recover  the  penalty  or 
the  attorney's  fees,  unless  the  plaintiff  in- 
sured first  demands  a  specific  sum,  sues  to 
recover  the  exact  sum  demanded,  and  at  the 
trial  recovers  the  exact  amount  demanded 
and  sued  for.  The  statute  (paragraph  3441) 
will  not  bear  such  interpretation.  A  slight 
mistake  would  become  disastrous  to  the  in- 
sured, if  such  strictness  were  made  neces- 
sary. The  ascertained  loss  under  the  policy 
is  all  the  statute  requires  to  give  the  insured 
a  right  to  recover  the  penalty  after  demand 
and  failure  of  the  insurer  to  pay  the  loss 
within  the  time  is  reserved  for  payment  in 
the  policy. 

The  appellant  cites  cases  which  seem  to 
support  the  position  taken  by  it  Pacific  Mu- 
tual Life  Insurance  Co.  v.  Carter,  92  Ark. 
378,  123  S.  W.  385,  124  S.  W.  764,  is  relied 
upon  particularly,  and  quoted  from  exten- 
sively. It  seems  that  the  court  disallowed  a 
recovery  for  the  penalty  and  for  the  attor- 
ney's fees,  both  of  which  are  given  by  stat- 
ute worded  similarly  to  ours.  This  resulted 
because  the  plaintiff  demanded  an  excessive 
amount.  Said  the  court: 

"The  penalty  and  attorney's  fee  is  for  the 
benefit  of  the  one  who  is  only  seeking  to  re- 
cover, after  demand,  what  is  doe  under  the 
terms  of  his  contract,  -and  who  is  compelled  to 
resort  to  the  courts  to  obtain  it." 

I  see  no  cause  to  criticize  such  statement, 
but  that  was  said  In  a  case  where  the  plain- 
tiff's demand  was  for  payment  in  excess  of 
his  right  to  demand,  and  evidently  the  in- 
surer refused  payment  of  the  excess  de- 
manded. We  have  had  occasion  heretofore, 
in  Germania  Fire  Ins.  Co.  v.  Bally,  19  Ariz. 
680,  173  Pac.  1052,  1  L.  R.  A  488,  to  con- 
sider paragraph  3441,  supra,  and  will  not 
further  discuss  the  questions  there  determin- 
ed. Appellant's  two  said  assignments  are 
overruled,  as  without  merit. 

The  third  assignment  of  error  attacks  the 
order  refusing  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant.  The  appellant 
contends  that  this  instruction  should  have 
been  given  as  requested,  f%r  the  reason  that 
the  plaintiff  wholly  failed  to  prove  by  com- 
petent evidence  that  notice  of  loss  was  giv- 
en, or  thatfamand  for  payment  of  the  loss 
was  made  as  required  by  the  policy. 

The  policy  in  suit  requires  the  insured,  if 
fire  occurs,  to  give  immediate  notice  in  writ- 
ing of  any  loss  thereby,  and  within  60  days 
after  the  fire,  unless  such  time  is  extended  in 
writing  by  the  company,  a  signed  and  sworn 
statement  detailing  facts  and  opinions  of  the 
insured  with  reference  to  the  fire  and  to  the 
loss  thereby.   The  sum  for  which  the  com- 


pany is  liable,  the  loss  sustained  under  the 
policy,  "shall  be  payable  sixty  days  after 
due  notice  •  •  *  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  com- 
pany in  accordance  with  the  terms  of  this 
policy,"  and  that  "no  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall 
be  sustainable  In  any  court  •  *  •  until 
after  full  compliance  by  the  insured  with  all 
the  foregoing  requirements." 

Immediate  notice  of  the  fire  and  notice" 
of  loss  of  insured  property  must  be  given 
the  company,  and  proof  of  loss  must  be 
furnished  within  60  days  after  the  fire,  and 
the  company  must  pay  the  loss  60  days  after 
notice  and  satisfactory  proof  of  the  loss  have 
been  received  by  the  company.  These  are 
mutual  duties  the  parties  to  the  contract  owe 
to  each  other. 

The  appellant  contends  that  the  insured 
did  not  comply  with  the  terms  of  the  policy, 
first,  by  giving  written  notice  of  the  loss; 
nor,  second,  by  furnishing  proofs  of  loss 
within  the  time  specified  in  the  policy.  The 
fire  occurred  early  on  the  morning  of  De- 
cember 21,  1917,  and  on  the  28th  day  of 
December,  1917,  after  considerable  telephon- 
ing and  telegraphing,  the  insurance  company 
had  their  special  adjuster,  a  Mr.  Farrar,  on 
the  ground  investigating  every  detail  of  the 
fire,  because  the  company  looked  upon  the 
fire  as  suspicious.  The  insured  was  summon- 
ed before  this  special  agent,  and  he  was  re- 
quested to,  and  he  did,  answer  questions 
propounded  to  him,  and  his  answers  were  re- 
duced to  writing  and  subscribed  under  his 
oath.  Before  this  cross-examination  com- 
menced, however,  the  company  required  the 
insured  to  sign  a  paper  by  which  the  insured 
agreed  that,  if  he  gave  the  company  any 
valuable  Information  which  ought  to  be  giv- 
en in  another  manner  and  by  other  means, 
the  company  should  not  be  held  to  have  been 
informed  until  the  means  were  employed 
which  are  referred  to  in  the  policy.  The 
intent  of  this  agreement  is  "to  save  and  pre- 
serve all  the  rights  and  defenses  of  all  par- 
ties, and  to  permit  an  investigation  of  the 
claim  and  the  determination  of  the  amount 
of  the  loss  or  damage,  In  order  that  the  par- 
ty of  the  first  part  [the  insured]  may  not  be 
unneccessaiily  delayed  in  his  business,  and 
that  the  amount  of  his  claim  may  be  ascer- 
tained and  determined  without  regard  to  the 
liability  of  the  party  of  the  second  part,  and 
without  prejudice  to  any  rights  or  defenses 
which  said  party  of  the  second  part  may 
have." 

If  this  agreement  means  anything,  It 
means  to  throw  the  insured  off  his  guard  by 
persuading  him  to  return  to  his  business 
without  delay  and  leave  the  matter  of  ad- 
justing this  loss  to  the  special  agent  On 
January  14,  1918,  the  Insured  addressed  a 
letter  to  the  special  agent,  expressing  dis- 
appointment from  not  hearing  of  the  result 
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of  the  adjustment  of  the  cotton  loss,  and  re- 
quested that  such  matter  be  attended  to  at 
once.  The  Intention  of  the  letter  Is  to  de- 
mand payment  of  the  loss,  and  the  company 
had  full  Information  of  the  claim,  the  de- 
mand, and  the  repeated  efforts  made  by  the 
insured  to  collect  his  money  In  payment  of 
the  loss. 

[2]  Is  It  possible  that  an  insured,  after 
loss  by  fire,  must  furbish  to  the  company 
the  Identical  information  it  has  already  ob- 
tained through  its  special  investigation  of 
the  fire  and  of  the  loss?  Is  it  possible  that 
by  a  new  agreement,  without  consideration, 
the  company  is  to  be  treated  as  not  having 
received  the  very  information  necessary  to 
charge  it  with  liability,  and  require  the  in- 
sured to  furnish  that  information  in  writing, 
when  the  company  has  already  been  furnish- 
ed the  information  in  writing,  but  furnished 
through  its  own  agent,  and  not  wholly  by 
the  insured?  Is  it  possible  that  the  policy 
is  unenforceable  because  a  formal  demand  for 
payment  of  the  loss  was  not  made,  and  the 
fact  is  the  local  agency  and  all  special 
agents  were  begged  and  importuned  for  pay- 
ment, and  even  the  Corporation  Commission 
requested  payment  for  the  insured?  Neither 
the  company  nor  any  agent  representing  the 
company  In  the  vicinity  of  the  loss  has  ad- 
vanced any  valid  excuse  for  refusing  pay- 
ment of  the  actual  loss  under  the  policy. 
Prom  the  evidence,  Mr.  Farrar  believed  the 
amount  of  the  loss  was  much  less  than  17,612 
pounds  of  seed  cotton,  and  that  was  the  pur- 
pose of  his  investigation.  No  intimation  was 
ever  made  that  the  company  refused  pay- 
ment of  the  loss  because  no  formal  notice 
or  proof  of  loss  was  furnished  the  company, 
or  because  a  written  demand  for  payment 
was  not  served  on  the  company  within  the 
time  provided  In  the  policy. 

True,  after  the  time  expired,  the  company 
ceased  to  "investigate,"  and  then  for  the 
first  time  discovered  that  its  liability  on  the 
policy  was  no  longer  in  existence,  but  ex- 
pired pending  an  investigation  of  its  liabil- 
ity. It  may  be  good  business  to  avoid  paying 
the  loss  on  an  insurance  policy  by  means  of 
keeping  the  insured  busy  about  other  mat- 
ters until  by  lapse  of  time  he  loses  his  rights 


altogether,  but,  before  a  court  of  Justice 
should  favor  such  practice,  it  should  be  made 
to  appear  clearly  that  the  insured  furnished 
no  information  tending  to  show  an  intention 
to  claim  any  loss,  nor  expected  payment  of  a 
loss  under  a  valid  policy.  The  refusal  of 
the  court  to  Instruct  the  Jury  to  return  a 
verdict  for  defendant  was  proper. 

From  what  is  said  above,  appellant's 
fourth  assignment  of  error  is  without  merit, 
in  that  the  statement  made  under  oath  at 
the  request  of  the  adjuster  is  sufficient  proof 
of  loss,  although  irregular  in  form,  as  the 
court  instructed.  The  instruction  given  does 
not  submit  a  question  of  law  to  the  jury,  as 
complained  of. 

The  last  assignment  is  that  the  court  erred 
in  refusing  a  new  trial  "for  the  reasons  , 
given  in  support  of  the  preceding  assign- 
ments of  error,  and  for  the  reason -that  said 
motion  presented  newly  discovered  evidence 
pertinent  to  the  issue  of  the  fact."  The  ap- 
pellant contends  that  the  affidavits  in  support 
of  the  grounds  of  newly  discovered  evidence 
urged  for  a  new  trial  show  that  appellant 
discovered  evidence  "from  which  It  appears 
that  appellee  Goodgame,  on  or  about  Janu- 
ary 1,  1918,  had  stated  that  the  amount  of 
seed  cotton  destroyed  by  the  fire  was  about 
1%  bales." 

[3]  All  through  the  trial  the  question  of 
the  amount  of  the  loss  was  uppermost.  The 
appellant  offered  testimony  and  the  appellees 
offered  testimony  on  that  matter.  If  the 
said  appellee  did  make  the  statement  claim- 
ed, and  admitted  having  made  the  state- 
ment, this  would  not  relieve  the  company 
from  paying  the  actual  loss.  The  evidence 
in  question  contradicts  evidence  given  on  the 
trial,  but  it  is  not  substantive  evidence  tend- 
ing to  establish  a  fact,  but  tends  only  to  con- 
tradict other  statements  made  by  the  same 
witness,  at  other  times  and  places,  concern- 
ing the  fact  in  controversy.  The  trial  court, 
in  refusing  a  new  trial,  is  not  guilty  of  such 
abuse  of  discretion  as  would  justify  this 
court  in  reviewing  his  action. 

Finding  no  reversible  error  in  the  record, 
the  judgment  must  be  affirmed. 

ROSS  and  BAKER,  JJ.,  concur. 
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FLO  WEB  et  aL  t.  CASEY.    (No.  9132.) 

(Supreme  Court  of  Colorado.    April  7,  1919. 
Rehearing  Denied  June  11,  1919.) 

3.  Municipal  Corporations  S=162(4) — Civ- 
il, Service— License  Inspector— Wrong- 
ful Discharge— Compensation. 
Plaintiff,  chief  license  inspector  of  city,  who 
stood  highest  in  the  examination  and  was  oldest 
In  point  of  service  and  certification,  should  have 
been  retained  at  the  head  of  the  list  of  inspec- 
tors, though  it  became  necessary  to  drop  a 
member  from  the  pay  roll,  and  since  plaintiff 
was  the  first  to  be  dropped,  though  he  agreed 
to  continue  in  the  service  at  the  salary  of  an 
inspector,  he  is  entitled  to  recover  for  the 
months  he  was  wrongfully  kept  out  of  the  serv- 
ice. 

2.  Municipal  Corporations  <g=»162(4)— Civ- 
il Service  —  Wrongful  Discharge  —  Re- 
covery or  Salary. 

Where,  after  plaintiff,  chief  license  inspec- 
tor of  city,  was  wrongfully  dropped  from  pay 
roll,  his  salary  was  transferred  to  the  general 
fund  and  kept  by  the  city,  contention  that  plain- 
tiff cannot  recover,  since  his  salary  was  paid  to 
another,  is  untenable. 

3.  Mandamus  <S=  169  —  Dismissal  —  Aboli- 
tion or  Office  Claimed  by  Plaintiff. 

That  after  plaintiff  filed  suit  in  mandamus, 
asking  to  be  reinstated  as  an  employe  in  license 
inspection  department  of  city  and  his  salary 
paid  to  him,  the  city  charter  was  changed  and 
license  inspection  department  abolished,  did  not 
require  dismissal  of  action;  the  proceeding  be- 
ing a  proper  remedy  to  compel  payment  of  sal- 
ary, which  was  a  liquidated  claim. 

4.  Mandamus  <8==»107  —  Compelling  Pay- 
ment of  Salary  of  Officer. 

Mandamus  is  the  proper  remedy  to  require 
the  certification  of  pay  rolls  and  warrants  for 
salary  to  which  an  employe  is  entitled,  and  to 
compel  the  payment  thereof. 
Teller  and  Burke,  JJ.,  dissenting. 

En  Banc 

Error  to  District  Court,  Denver  County; 
George  W.  Allen,  Judge. 

Suit  in  mandamus  by  Thomas  Casey 
against  J.  S.  Flower  and  others,  constituting 
the  Civil  Service  Commission  of  the  City  and 
County  of  Denver,  and  J.  F.  Markey,  Auditor 
of  the  City  and  County  of  Denver.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

June  1, 1912,  City  Auditor  Markey  appoint- 
ed Thomas  Casey  chief  license  inspector  for 
the  city  and  county  of  Denver.  He  had 
theretofore  been  employed  as  a  license  inspec- 
tor since  1908.  There  were  in  all  seven  in- 
spectors, including  Casey.  After  his  ap- 
pointment, he  and  the  other  six  in  this  de- 
partment, while  they  were  not  obliged  to  do 
so,  took  the  city  civil  service  examination 
May  7,  1914,  and  he  passed  with  a  grade  of 
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91.8  per  cent,  being  the  highest,  and  May  15th 
was  placed  on  the  eligible  list  The  grades 
of  the  seven  inspectors  taking  this  exami- 
nation were  aa  follows:  91.8,  87.6,  87,  86.2, 
85,  80.2,  and  78.4  per  cent.  Some  time  in  1915 
two  of  them  were  dropped,  and  in  April  Wil- 
bur F.  Cannon  and  one  Delaney  were  ap- 
pointed in  their  stead,  but  Delaney  failed  to 
pass,  and  his  name  was  dropped,  and  the 
place  was  not  afterward  filled,  leaving  six 
inspectors.  December  14,  1915,  Auditor  Mar- 
key notified  Casey  in  writing  that,  on  account 
of  the  adoption  of  the  prohibition  amend- 
ment, the  falling  off  of  the  revenue  of  the 
city,  and  the  decrease  in  the  amount  allowed 
the  auditor's  office  for  1916,  he  had  abolished 
the  office  of  chief  license  inspector  from  and 
after  December  31,  1915,  that  his  work  had 
been  satisfactory,  and  that  it  was  on  account 
of  economy  that  his  name  was  dropped.  De- 
cember 27,  1915,  the  auditor  notified  the  city 
civil  service  commission  that  necessity  for 
economy  In  the  auditor's  office  had  caused 
him  to  abolish  the  office  of  chief  license  in- 
spector and  to  drop  Casey's  name  from  the 
pay  roll  after  December  31,  1915.  January  4, 
1916,  the  commission  notified  the  auditor 
that  it  approved  dropping  Casey's  name 
from  the  pay  roll 

No  other  Inspector  was  discharged,  let  out, 
or  dropped  from  the  pay  roll  except  Casey. 
The  five  who  remained  after  Casey  was  drop- 
ped continued  on  the  pay  roll,  each  drawing 
the  salary  of  $100  per  month  as  Inspector 
from  January  1  to  May  17,  1916.  May  9, 
1916,  there  was  a  charter  election,  and  May 
17th  the  Speer  amendment  took  effect,  doing 
away  altogether  with  the  license  inspection 
department  Casey  drew  no  salary  from 
January  1  to  May  17,  1916.  There  was  $5,- 
000  remaining  in  the  city  treasury  in  this 
department  May  17,  1916.  The  distinction 
between  the  chief  and  the  other  inspectors 
was  the  salary.  Casey,  as  chief,  drew  $150 
per  month,  and  the  others  $100  each  per 
month.  After  he  was  notified  by  the  auditor 
that  his  name  would  be  dropped  from  the 
pay  roll  as  chief  inspector,  he  asked  to  re- 
main as  inspector,  and  offered  to  do  an  in- 
spector's work  at  the  salary  of  $100  per 
month.  This  was  refused,  and  he  was  let 
out  or  dropped  from  the  pay  roll  after  Jan- 
uary 1,  1916. 

February  23,  1916,  he  filed  suit  in  manda- 
mus asking  to  be  reinstated  as  an  employe 
in  the  license  inspection  department,  and  to 
require  that  his  name  be  certified  upon  the 
pay  roll,  and  to  have  issued  to  him  warrants 
or  vouchers  for  his  salary,  and  that  the  same 
be  paid.  After  the  amendment  to  the  city 
charter  took  effect  May  17, 1916,  his  petition 
and  the  alternative  writ  were  amended, 
making  certain  officers  under  the  new  char- 
ter parties  defendant  in  addition  to  the  city 
J  officers  under  the  old  charter  when  he  began 
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the  suit.  Issues  were  Joined,  and  trial  was 
had  to  the  court  November  28,  1916,  which 
ordered  that  the  alternative  writ  be  made 
peremptory,  and  commanding  the  payment 
of  $456.65  to  Casey,  being  the  salary  of  an 
inspector  from  January  1  to  May  17,  1916, 
at  $100  per  month. 

Section  204  of  the  city  charter  provided: 

"All  persons,  at  the  time  of  the  adoption  of 
this  charter,  occupying  positions  affected  by 
the  provisions  of  this  article,  shall  retain  their 
positions  until  discharged,  under  the  provisions 
hereof." 

Section  201  provided: 

"When  the  force  in  any  department  is  reduc- 
ed, the  person  last  certified  to  such  department 
for  employment  shall  be  the  first  laid  off,  and 
when  the  force  in  such  department  is  increas- 
ed, the  persons  suspended  shall  be  reinstated  in 
the  order  of  their  original  certification." 

Rule  8  of  the  civil  service  commission 
provided: 

"Whenever,  for  lack  of  work  or  lack  of  funds 
or  other  necessary  cause,  it  becomes  necessary 
to  reduce  the  force  in  any  employment  within 
the  classified  service,  the  person  last  certified 
for  employment  shall  be  laid  off  first." 

James  A.  Marsh  and  Jacob  J.  Liebertnan, 
both  of  Denver,  for  plaintiffs  in  error. 

Frank  McLaughlin  and  Joshua  F.  Grozier, 
both  of  Denver,  for  defendant  in  error. 

GARRIGUES,  0.  J.  (after  stating  the  facts 
as  above).  [1]  L  Casey  stood  highest  in  the 
examination,  was  the  oldest  in  point  of  serv- 
ice and  certification,  and,  when  it  became 
necessary  to  reduce  the  force,  he  should 
have  been  retained  at  the  head  of  the  list  of 
inspectors,  and  the  one  last  in  time  of  ap- 
pointment, service,  and  certification  should 
have  been  dropped.  From  January  1  to  May 
17,  1916,  the  Ave  inspectors  retained  were 
each  paid  an  inspector's  salary.  When  the 
position  of  chief  inspector  was  abolished, 
Casey  asked  to  be  retained  as  an  Inspector, 
and  offered  to  work  at  an  inspector's  salary, 
which  was  refused,  and  he  was  laid  off  and 
his  name  stricken  from  the  pay  roll.  While, 
as  chief  inspector,  he  drew  $150  a  month, 
and  the  other  inspectors  only  $100  a  month, 
still  he  was  an  inspector. 

[2]  2.  It  is  argued  that  the  salary  which 
should  have  been  paid  Casey  as  an  inspector 
was  paid  to  another,  who  in  fact  performed 
the  services;  that  is,  the  five  retained  in- 
spectors, after  Casey  was  dropped,  were  all 
paid  an  Inspector's  salary  from  January  1 
to  May  17,  1916.  Therefore,  if  Cannon 
should  have  been  dropped  from  the  pay  roll, 
but  was  not,  and  performed  the  services  and 
drew  the  salary  of  an  inspector,  then  Casey's 
salary  was  paid  to  Cannon;  or,  If  Casey 


should  have  been  at  the  head  of  the  list,  but 
was  dropped,  then  the  one  who  In  fact  stood 
at  the  head  of  the  list  was  paid  Casey's  sal- 
ary, so,  no  matter  what  position  in  the  line 
Casey  should  have  occupied,  as  long  as  he  did 
not  in  fact  fill  the  position,  but  was  dropped, 
and  it  was  filled  by  another,  who  did  the 
work  and  drew  the  salary,  it  would  be 
against  public  policy  to  compel  the  city  to 
pay  It  twice,  under  the  doctrine  announced 
in  Thompson  v.  Denver,  61  Colo.  470,  158 
Pac.  309,  Ann.  Cas.  1918B.  915. 

This  argument,  upon  its  face,  seems  quite 
plausible;  but  It  Is  not  logical.  Cannon  was 
not  paid  Casey's  salary ;  he  was  permitted  to 
remain  in  his  position,  and  to  draw  his  own 
salary  as  an  inspector,  when  he  should  have 
been  the  first  one  dropped,  and  his  salary 
turned  into  the  general  fund.  No  Inspector 
drew  Casey's  salary ;  they  all  remained  in  the 
position  of  an  inspector,  and  drew  their  re- 
spective salaries.  Casey's  salary  as  chief, 
after  he  was  dropped,  was  transferred  to  the 
general  fund,  and  kept  by  the  city,  and  the 
five  other  inspectors  were  permitted  to  re- 
main and  draw  their  own  salaries,  not 
Casey's. 

[3]  3.  The  change  In  the  city  charter  from 
a  commission  to  a  mayor  form  of  government 
went  into  effect  May  17,  1916,  by  which  the 
license  inspection  department  was  abolished. 
Therefore  it  was  impossible  after  that  for  the 
court  to  reinstate  Casey  as  an  inspector,  be- 
cause there  was  no  such  position.  The  case 
was  tried  in  November,  1916,  and  It  is  argued 
that  the  action  should  have  been  dismissed, 
because  it  was  impossible  at  that  time  for 
Casey  to  be  reinstated. 

[4]  Mandamus  is  the  proper  remedy  to  re- 
quire the  certification  of  pay  rolls  and  war- 
rants for  salary  to  which  an  employe  is  en- 
titled, and  to  compel  the  payment  thereof. 
City  of  Denver  v.  Bottom,  44  Colo.  308,  98 
Pac.  13.  The  parties  were  properly  before 
the  court  before  the  new  charter  was  adopt- 
ed, and  it  would  have  been  idle  ceremony 
to  dismiss  for  the  purpose  of  bringing  an- 
other action  for  the  salary,  in  which  the 
issues  would  have  been  the  same,  and  in 
which  the  city  could  have  had  no  defense 
other  or  different  from  that  in  the  original 
proceeding.  The  court  having  acquired  full 
jurisdiction  before  the  charter  was  changed, 
the  change  would  not,  under  the  facts  In 
this  case,  operate  to  dismiss  the  action.  The 
salary  was  fixed  by  ordinance;  the  right  to 
recover  was  for  an  exact  amount ;  the  claim, 
therefore,  was  liquidated;  and  we  think  the 
proceeding  a  proper  remedy  in  such  a  case  to 
compel  Its  payment 

Judgment  affirmed. 

TELLER  and  BURKE,  JJ.,  dissent 
ALLEN,  J.,  not  participating. 
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BOARD  OF  OOiTRS  OF  CHAFFEE  COUN- 
TY v.  WALKER.    (No.  9162.) 

(Supreme  Court  of  Colorado.    Dec.  2,  1918. 
Rehearing  Denied  Jane  2,  1919.) 

1.  Counties  <g=>206 (4)— Claim  AGAINST— AP- 
PEAL 

Appeal  from  county's  action  in  deferring 
consideration  of  claim,  perfected  within  11 
days  after  board  of  county  commissioners  had 
deferred  consideration,  where  no  meeting  of 
board  had  taken  place  in  the  meantime,  was 
premature,  the  board  having  reasonable  time  in 
which  to  investigate  claim  against  county. 

2.  District  and  Prosecuting  Attorneys 
«=>5(1)— Compensation  or  District  Attor- 
ney— "Indictment  or  Information." 

Mills'  Ann.  St  1912,  |  2879,  giving  district 
attorney  $5  fee  "for  drawing  each  indictment 
or  information,"  does  not  entitle  him  to  such 
fee  for  each  count  contained  in  information; 
the  words  "indictment  or  information"  having 
reference  to  the  entire  instrument  and  not  to 
the  separate  counts. 

3.  Officers  «s»94  —  Compensation  —  Strict 
Construction  of  Statutes. 

Statutes  relating  to  fees  and  compensation 
of  public  officers  must  be  strictly  construed, 
and  such  officers  are  entitled  only  to  what  is 
clearly  given  by  law. 

4.  District  and  Prosecuting  Attorneys 
<8=>5(1) — Compensation  of  District  Attor- 
ney—"Trial  or  Conviction." 

Mills'  Ann.  St.  1912,  f  2879,  giving  district 
attorney  $15  fee  for  the  trial  or  conviction  of 
each  defendant  in  felony  cases,  does  not  enti- 
tle him  to  such  fee  for  every  count  contain- 
ed in  the  information. 

6.  District  and   Prosecuting  Attorneys 
«=>5(3)— Necessary   Expenses— Stenogra- 
pher's Salary. 
Laws  1907,  c.  172,  81  1  and  2,  giving  dis- 
trict attorney  the  right  to  collect  from  each 
county  in  his  district  the  expenses  necessarily 
incurred  in  the  discharge  of  his  duties,  entitled 
district  attorney  to  reimbursement  for  expense 
of  employing  a  stenographer;  the  services  of 
a  stenographer  being  indispensable  to  the  dis- 
charge of  his  duties. 

ft.  District  and  Prosecuting  Attorneys 
$=»5(3)— Expenses— Deputies'  Fees. 
The  county's  proportionate  charge  of  main- 
taining office  by  district  attorney  under  Laws 
1907,  c.  172,  §5  1  and  2,  providing  that  a  county 
shall  bear  a  share  of  district  attorney's  expens- 
es in  proportion  to  fees  earned  in  such  county, 
should  be  based  upon  fees  earned  by  both  dis- 
trict attorney  and  deputy. 

Error  to  District  Court,  Chaffee  County; 
James  L.  Cooper,  Judge. 

Action  by  Gilbert  A.  Walker  against  the 
Board  of  County  Commissioners  of  the 
County  of  Chaffee,  State  of  Colorado.  Judg- 
ment for  plaintiff,  and  plaintiff  and  defend- 
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ant  present  error  and  cross-error.  Reversed 
and  remanded,  with  instructions. 

Wallace  Schoolfleld,  of  Salida,  for  plaintiff 
in  error. 

Gilbert  A  Walker,  of  Denver,  pro  se. 

Barney  Whatley,  of  Leadville,  W.  L. 
Strachan,  of  Colorado  Springs,  and  R.  W. 
Fleming,  of  Ft  Collins,  amid  curia. 

SCOTT,  J.  This  action  is  by  the  district 
attorney  against  the  board  of  county  com- 
missioners of  Chaffee  county  to  recover  cer- 
tain fees  and  accounts  claimed  by  the  plain- 
tiff. The  first  count  set  forth  a  claim  for 
expenses  necessarily  incurred  In  maintaining 
his  office  as  district  attorney  in  the  aggre- 
gate sum  of  $862.81.  Of  this  sum  it  was 
claimed  that  the  proportionate  share  of 
Chaffee  county  under  the  statute  was  $326.14, 
of  which  sum  the  board  allowed  $78.30,  and 
denied  the  remainder,  for  which  judgment 
was  demanded. 

The  complaint  for  a  second  cause  of  ac- 
tion claimed  a  total  sum  of  $170  for  fees  in 
various  criminal  proceedings.  Of  this  sum 
the  board  allowed  $90,  and  disallowed  the 
remainder,  for  which  judgment  was  prayed. 

The  third  cause  of  action  set  forth  a  claim 
in  the  total  sum  of  $405  for  fees  and  expens- 
es in  criminal  cases,  of  which  sum  $120  was 
allowed,  and  the  remainder  denied,  and  for 
which  judgment  is  demanded. 

The  court  found  that  there  was  nothing 
due  the  plaintiff  on  the  first  cause  of  action, 
that  there  was  due  the  plaintiff  the  sum  of 
$5  under  the  second  cause  of  action,  and 
that  there  was  due  the  sum  of  $225  under 
the  third  cause  of  action,  and  rendered  judg- 
ment in  his  favor  in  the  sum  of  $230. 

The  plaintiff  and  defendant  present  as- 
signments of  error  and  cross-error,  based 
solely  upon  conclusions  of  law  by  the  trial 
court,  and  there  is  no  disputed  question  of 
fact  in  the  case.  These  conclusions  of  law 
are  as  follows: 

"First.  That  where  the  county  commission- 
ers act  upon  a  claim,  and  allow  only  a  portion 
thereof  as  and  for  payment  in  full,  such  ac- 
tion of  the  commissioners  ie  a  sufficient  disal- 
lowance to  enable  the  claimant  to  appeal  to  the 
district  court 

"Second.  That  the  district  attorney  is  enti- 
tled to  but  one  fee  for  drawing  an  informa- 
tion, regardless  of  the  number  of  counts  therein 
or  the  number  of  defendants  charged  thereby. 

"Third.  That  the  district  attorney  is  entitled 
to  a  trial  fee  for  each  defendant  for  each  count 
under  which  such  defendant  is  actually  tried  or 
convicted. 

"Fourth.  That  the  district  attorney  has  no 
authority  to  employ  a  stenographer  by  the  year 
and  at  a  stated  annual  salary.* 

"Fifth.  That  in  determining  what  proportion 
of  the  expense  of  maintaining  the  district  at- 
torney's office  shall  be  paid  by  each  county,  the 
basis  is  the  fees  earned  by  the  district  attor- 
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ney's  office,  regardless  of  what  proportion 
thereof  was  earned  by  the  district  attorney 
personally,  and  what  proportion  by  his  depu- 
ties. 

"Sixth.  That  the  district  attorney  is  entitled 
to  collect  his  fee  for  drawing  an  information, 
without  waiting  to  see  if  the  same  will  be 
quashed." 

The  dispute  here  Involves  only  the  first, 
second,  fourth,  and  fifth  conclusions. 

The  court  allowed  a  claim  of  $6  under  the 
second  cause  of  action  for  drawing  a  crimi- 
nal information,  where  the  board  had  simply 
deferred  consideration  of  the  claim.  This 
action  by  the  board  seems  to  have  been  on 
the  5th  day  of  April,  and  the  notice  and 
bond  of  the  plaintiff  in  appeal  filed  on  the 
16th  day  of  April,  1915;  in  other  words,  the 
appeal  was  perfected  within  11  days  after 
the  board  deferred  consideration  of  the 
Item ;  further,  that  no  meeting  of  the  board 
was  held  in  the  meantime.  It  was  held  by 
the  Court  of  Appeals  (Board  of  Com'rs  of 
Hinsdale  County  v.  Crump,  18  Colo.  App. 
59,  70  Pac.  159)  that,  where  eight  meetings  of 
the  board  had  been  held  after  the  filing  of 
the  claim  and  before  action  of  the  board, 
the  plaintiff  had  a  right  to  assume  that  the 
claim  had  been  disallowed. 

[1]  We  think  that  the  board  Is  entitled  to 
a  reasonable  time  in  which  to  Investigate  a 
claim  against  the  county,  and  that,  in  view 
of  the  facts  in  this  case,  where  but  a  few 
days  had  elapsed  after  it  was  laid  over  for 
investigation,  and  that  the  board  had  held 
no  subsequent  "meeting,  the  appeal  was  pre- 
maturely taken,  and  the  claim  should  not 
have  been  allowed  in  this  proceeding. 

The  fees  claimed  under  the  second  cause 
of  action,  and  disallowed  by  the  court,  were 
In  cases  where  the  plaintiff  claimed  a  fee 
of  $5  for  drawing  each  count  in  each  infor- 
mation. The  court  held  that  the  district  at- 
torney was  entitled  to  a  fee  of  $5  for  each 
Information  regardless  of  the  number  of 
counts  it  contained. 

The  statute  (Mills'  Ann.  St  1912)  provides 
(section  2879): 

"For  drawing  each  indictment  or  informa- 
tion, five  dollars:  Provided,  no  fee  shall  be  al- 
lowed for  drawing  any  indictment  or  informa- 
tion which  may  be  quashed." 

[21  We  must  Interpret  the  words  "Indicts 
ment  or  Information"  as  Intended  by  the 
Legislature  to  be  used  In  their  broad  general 
sense  and  to  mean  the  entire  instrument  It 
was  well  understood  when  the  statute  was 
enacted  that  an  information  might  contain 
several  counts,  and  if  the  Legislature  had 
intended  that  the  fee  was  to  be  allowed  for 
each  count  In  an  information,  it  should  have 
said  so.  Counsel  have  argued  that  these 
terms  must  be  construed  as  having  been  used 
In  a  technical  sense,  in  that  each  count  in  it- 
self rn^st  be  held  to  constitute  a  criminal 
charge. 


The  same  section  of  the  statute  was  ex- 
plicit when  referring  to  the  fee  of  the  dis- 
trict attorney  in  case  of  trial  and  convic- 
tion, when  it  provided  for  a  fee  of  $15  for 
conviction  In  case  of  each  defendant  in  fel- 
ony cases. 

[3]  The  rule  of  construction  in  such  mat- 
ters is  that  statutes  relating  to  the  fees  and 
compensation  of  public  officers  must  be 
strictly  construed,  and  such  officers  are  en- 
titled only  to  what  is  clearly  given  by  law. 
City  of  Corona  t.  Merriam,  20  Cat  App.  231, 
128  Pac  760. 

It  is  certainly  not  dear  that  the  Legisla- 
ture intended  the  fee  for  each  count,  rather 
than  each  information. 

Under  the  third  cause  of  action  the  court 
allowed  the  full  amount  on  the  following 
items: 

"To  trial  district  court  In  Re  People  v.  Hun- 
ley,  16  counts  at  $15.00,  felony,  $240.00." 

There  were  other  similar  charges. 

In  the  Hunley  Case  it  appears  that  Hun- 
ley  was  charged  in  16  counts  in  one  informa- 
tion involving  but  one  transaction,  and  plead- 
ed guilty  to  the  information  as  a  whole. 

Section  2879,  M.  A-  8.  1912,  provides: 

"For  the  trial  or  conviction,  in  any  court  of 
competent  jurisdiction  of  each  defendant  in 
cases  of  felonies,  fifteen  dollars." 

[4]  Plainly  there  was  bat  one  trial  and 
one  defendant  in  this  case,  and  therefore,  un- 
der the  language  of  the  statute,  the  district 
attorney  was  entitled  to  but  one  fee  of  $15. 
The  statute  cannot  be  construed  to  intend  a 
fee  for  every  count  the  prosecuting  officer 
may  choose  to  set  forth  in  the  information. 
The  fee  Is  allowed  for  each  trial  and  con- 
viction. Here  there  was  but  one  transac- 
tion, one  case,  one  trial,  one  conviction,  and 
one  defendant  The  court  erred  in  allowing 
these  several  fees  in  the  particular  case,  and 
in  the  other  similar  Items  of  the  bill. 

The  remaining  item  to  be  considered  la 
that  of  $600  charged  as  a  part  of  the  ex- 
pense necessarily  Incurred  in  maintaining 
the  office  of  the  district  attorney,  being  for 
the  services  of  a  stenographer  at  the  rate  of 
$50  per  month  for  the  period  of  one  year. 
The  court  declined  to  allow  this  sum  or  any 
part  of  it  The  question  thus  raised  is 
whether  or  not  the  services  of  a  stenographer 
may  be  included  as  an  expense  necessarily 
incurred  in  maintaining  the  office  of  the  dis- 
trict attorney  under  the  statute. 

Chapter  172,  Laws  of  1907,  provides  that 
the  District  Attorney  in  a  district  of  the 
class  here  involved,  may  maintain  an  office 
for  the  transaction  of  Ms  official  business, 
together  with  the  manner  in  which  such  ex- 
pense shall  be  paid,  as  follows: 

"Section  1.  Except  as  otherwise  specifically 
provided,  the  district  attorney  of  each  judicial 
district  in  the  state  of  Colorado,  and  each  of 
his  assistants  and  deputies,  shall  be  allowed  to 
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collect  and  receive  from  each  of  the  counties 
in  his  district  the  expenses  necessarily  incurred 
in  the  discharge  of  his  official  duties  for  the 
benefit  of  such  county. 

"Sec.  2.  Except  as  otherwise  specifically  pre- 
▼ided,  the  district  attorney  of  each  judicial  dis- 
trict in  the  state  of  Colorado  shall  be  entitled 
to  collect  and  receive  at  the  end  of  each  year, 
of  and  from  each  of  the  respective  counties  in 
bis  judicial  district  the  necessary  expenses  of 
maintaining  an  office  for  the  tranmetion  of  his 
official  business,  which  expenses  shall  be  borne 
by  the  various  counties  in  his  judicial  district, 
eaeh  in  proportion  to  the  fees  earned  by  said 
district  attorney  in  such  county  daring  such 
year" 

In  the  case  of  Teller  County  v.  Trowbridge, 
42  Colo.  449.  95  Pac.  564,  It  wag  held  that 
the  district  attorney  was  not  entitled  to  de- 
duct from  the  fees  of  bis  office  the  amounts, 
or  any  part  thereof,  Incurred  and  expended 
by  him  as  such  district  attorney  for  office 
rent,  clerk  hire,  stenographer,  telephone, 
postage,  letter  flies,  and  stationery.  But  this 
conclusion  was  based  solely  upon  the  fact 
that  there  was  no  statute  of  the  state  which 
authorised  such  expense,  or  that  even  re- 
quired the  district  attorney  to  maintain  an 
office.   The  court  said: 

There  is  no  statute  of  this  state  which  ei- 
ther expressly  or  impliedly  requires  the  district 
attorney  to  "incur  on  the  public  account'  the 
expenses  of  office  rent,  stenographer,  clerk 
hire,  or  telephone,  or  any  of  the  other  expenses 
enumerated  above.  He  is  not  required  to  keep 
an  office;  other  state  and  county  officers  are 
so  required,  which  clearly  indicates  that  it  was 
within  the  contemplation  of  the  Legislature 
that,  if  such  expenses  were  incurred  by  the  dis- 
trict attorney,  they  should  be  borne  by  him." 

But  at  the  next  session  of  the  Legislature 
following  the  decision  in  that  case  the  Legis- 
lature amended  the  law  in  that  respect  by 
the  enactment  of  chapter  172,  Laws  of  1907, 
above  quoted,  and  which  requires  the  dis- 
trict attorney  to  maintain  an  office,  and  to 
collect  and  receive  at  the  end  of  each  year, 
proportionately  from  the  counties  of  his  dis- 
trict, "the  necessary  expenses  of  maintain- 
ing an  office  for  the  transaction  of  his  offi- 
cial business." 

It  is  obvious  that  this  statute  was  intend- 
ed to  supply  that  which  the  court  so  found 
to  be  wanting  In  the  law  before  such  ex- 
penses could  be  charged  and  collected  by  dis- 
trict attorneys. 

Li]  It  is  common  knowledge  that  in  these 
modern  times  the  services  of  a  stenographer 
are  necessary  in  the  proper  transaction  of 
the  official  business  of  a  district  attorney. 
Indeed,  such  service  may  now  be  regarded 
as  indispensable  to  the  proper  and  efficient 
discharge  of  such  official  duties.  We  must 
therefore  hold  that  the  court  erred  in  refus- 
ing to  allow  the  reasonable  and  necessary 


expense  incurred  by  the  district  attorney  in 
this  respect 

[6]  There  is  a  dispute  between  counsel  as 
to  whether  the  proportionate  charge  for 
maintaining  an  office  should  be  based  upon 
the  fees  earned  by  the  district  attorney  act- 
ing in  person,  or  whether  it  should  include 
the  fees  earned  by  both  himself  and  his  dep- 
uty. We  think  that,  while  the  term  "deputy" 
is  not  mentioned,  It  was  clearly  Intended  to 
include  fees  of  the  deputy  as  well.  The  of- 
fice so  maintained  is  for  the  transaction  of 
the  official  business  of  the  entire  district,  and 
in  the  transaction  of  that  business  it  Is  im- 
material whether  the  district  attorney  per- 
forms such  services  in  person  or  by  deputy, 
in  so  far  as  it  may  apply  to  the  question  of 
the  maintenance  of  that  office. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instruction  to  enter  Judg- 
ment in  accordance  with  the  views  herein 
expressed. 

Former  opinion  modified,  and  petition  for 
rehearing  denied. 

GABRIGUES,  a  J.,  and  BAILEY,  J.,  con- 
cur. 


(68  Colo.  319) 

In  re  INTERROGATORIES  BY  THE  GOV- 
ERNOR.  (No.  9581.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

L  Statutes  <3= 248— Time  or  Taking  Ef- 
fect— Constitutional  Provisions — Emer- 
gency Clause— Repeal. 
Const  art  5,  f  19,  providing  for  emergency 
clauses  in  statutes,  was  not  repealed  by  the  in- 
itiative and  referendum  amendment  to  article 
5,  I  1. 

2.  Statutes  <g£»251— Time  or  Taking  Ef- 
fect—-Emergency  Clause— Safety.  Clause. 
All  referable  acts  of  the  General  Assembly 
which  contain  the  emergency  clause  (Const, 
art  5,  |  19),  but  not  the  so-called  safety  clause 
(article  5,  |  1),  as  amended  by  adoption  of  the 
initiative  and  referendum,  if  not  referred,  take 
effect  90  days  after  the  adjournment  of  the 
session  of  the  General  Assembly  at  which  pass- 
ed, and  not  before, 

8.  Statutes  «=»35H— Enactment— Absence 
of  Safety  Clause— Reference. 
In  the  absence  of  the  so-called  safety  clause 
(Const,  art  5,  f  1,  as  amended  by  adoption  of 
initiative  and  referendum),  all  acts  of  the 
General  Assembly,  although  they  carry  the 
emergency  clause  (article  5,  f  19),  declaring 
that  they  shall  take  effect  from  and  after  their 
passage,  are  still  subject  to  referendum. 

4.  Statutes  <*=> 255— Time  of  Taking  Ef- 
fect—Absence of  Safety  Clause— Refer- 
ence. 

All  acts  of  the  General  Assembly  not  ref- 
erable because  the  safety  clause  (Const  art 

5,  |  1,  as  amended  by  adoption  of  initiative  and 


«s>Por  other  oases  see  seme  topic  end  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


198 


181  PACIFIC 


REPORTER 


(Colo. 


referendum),  ia  attached,  or  because  they  show 
upon  their  face  that  they  are  excepted  from 
the  referendum  provision,  not  carrying  the 
emergency  clause  (article  5,  §  19),  go  into  ef- 
fect 90  days  after  their  passage  and  approval 
by  the  Governor. 

5.  Statutes  <@=>251  —  Emergency  Clause  — 
Time  of  Taking  Effect. 
All  acts  having  both  the  emergency  (Const, 
art  5,  S  19)  and  safety  clauses  (article  5,  §  1, 
as  amended  by  the  adoption  of  the  initiative 
and  referendum)  go  into  effect  immediately  upon 
their  passage  and  approval  by  the  Governor. 

En  Banc 

In  the  matter  of  Interrogatories  by  the 
Governor.   Interrogatories  answered. 

Victor  E.  Keyea,  Atty.  Gen.,  and  H.  E.  Cur- 
ran,  Asst.  Atty.  Gen.,  for  the  Governor. 

Charles  Hayden,  of  Walsenburg,  and  Paul 
W.  Lee,  of  Ft.  Collins,  opposed. 

BAILEY,  J.  Certain  interrogatories  have 
been  propounded  to  this  Court  by  the  Gover- 
nor, as  follows:  ' 

1.  Does  an  act  of  the  General  Assembly 
which  contains  the  emergency  clause,  but  does 
not  contain  the  so-called  safety  clause,  go  into 
effect  immediately  upon  the  passage  and  ap- 
proval thereof? 

2.  In  the  absence  of  the  so-called  safety 
clause,  is  an  act  of  the  General  Assembly  sub- 
ject to  the  referendum,  notwithstanding  it  con- 
tains the  emergency  declaration  that  the  same 
shall  take  effect  from  and  after  its  passage  and 
approval? 

3.  When  does  an  act  of  the  General  Assem- 
bly passed  with  the  emergency  clause,  but  with- 
out the  so-called  safety  clause,  take  effect  and 
become  operative?  ' 

The  emergency  clause  alluded  to  above  is 
found  in  section  19,  article  5,  of  the  Consti- 
tution, as  follows: 

"No  act  of  the  General  Assembly  shall  take 
effect  until  ninety  days  after  its  passage  (ex- 
cept in  case  of  emergency  which  shall  be  ex- 
pressed in  the  act)  unless  the  General  Assembly 
shall,  by  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  house  otherwise  direct.'' 

The  so-called  safety  clause  is  in  section  1, 
article  5,  as  amended  -by  the  adoption  of  the 
Initiative  and  Referendum,  as  follows: 

"The  legislative  power  of  the  state  shall  be 
vested  in  the  General  Assembly  consisting  of  a 
Senate  and  House  of  Representatives,  both  to 
be  elected  by  the  people,  bnt  the  people  reserve 
to  themselves  the  power  to  propose  laws  and 
amendments  to  the  Constitution  and  to  enact  or 
reject  laws  the  same  at  the  polls  independent  of 
the  General  Assembly,  and  also  reserve  power  at 
their  own  option  to  approve  or  reject  at  the 
polls  any  act,  item,  section  or  part  of  any  act 
of  the  General  Assembly.   *   *  * 

"The  second  power  hereby  reserved  is  the 
Referendum,  and  it  may  be  ordered,  except  as 
to  laws  necessary  for  the  immediate  preserva- 


tion of  the  public  peace,  health  or  safety,  and 
appropriations  for  the  support  and  mainte- 
nance of  the  department  of  state  and  state  in- 
stitutions, against  any  act,  section  or  part  of 
any  act  of  the  General  Assembly,  either  by  a 
petition  signed  by  five  per  cent,  of  the  legal 
voters  or  by  the  General  Assembly.  Referen- 
dum petitions  shall  be  addressed  to  and  filed  with 
the  Secretary  of  State  not  more  than  ninety 
days  after  the  final  adjournment  of  the  session 
of  the  General  Assembly  that  passed  the  bill 
on  which  the  referendum  is  demanded.  The 
filing  of  a  referendum  petition  against  any 
item,  section  or  part  of  any  act,  shall  not  de- 
lay the  remainder  of  the  act  from  becoming  op- 
erative. The  veto  power  of  the  Governor  shall 
not  extend  to  the  measures  initiated  by,  or  refer- 
red to  the  people.  All  elections  on  measures 
referred  to  the  people  of  the  state  shall  be  held 
at  the  biennial  regular  general  election,  and 
all  such  measures  shall  become  the  law  or  a  part 
of  the  Constitution  when  approved  by  a  major- 
ity of  the  votes  cast  thereon  and  not  otherwise, 
and  shall  take  effect  from  and  after  the  date 
of  the  official  declaration  of  the  vote  thereon 
by  proclamation  of  the  Governor,  but  not  later 
than  thirty  days  after  the  vote  has  been  can- 
vassed. This  section  shall  not  be  construed  to 
deprive  the  General  Assembly  of  the  right  to 
enact  any  measure." 

Before  the  emergency  clause  can  be  Incor- 
porated with  an  act  of  the  legislature  a  two- 
thirds  vote  of  both  houses  is  required,  and 
a  separate  vote  is  required  to  be  taken  upon 
the  incorporation  of  the  clause. 

The  questions  of  law  raised  by  the  Inter- 
rogatories are  of  first  impression  with  us. 
In  People  ex  rel.  v.  Ramer,  61  Colo.  422,  158 
Pac.  146,  an  effort  was  made  to  have  this 
court  determine  the  effect  of  the  passage  of 
an  act  having  the  emergency  clause  without 
the  safety  clause  attached,  but  since  that  ques- 
tion did  not  then  appear  to  be  properly  before 
the  court  in  that  case  it  expressly  declined  to 
determine  it 

The  precise  questions  involved  were,  how- 
ever determined  In/  Sears  v.  Multnomah 
County,  49  Or.  42,  88  Pac.  522,  where  the  ini- 
tiative and  referendum  amendment  Is,  as 
noted  In  Van  Kleeck  v.  Ramer,  62  Colo.  4, 
156  Pac.  1108,  practically  identical  with  our 
own.  There  it  was  sought  to  establish  'the 
rule  that  an  act  passed  with  the  emergency 
clause,  but  without  the  safety  clause,  could 
not  be  submitted  to  the  voters  under  the  ref- 
erendum amendment,  upon  the  theory  that 
the  two  provisions  were  In  this  respect  iden- 
tical in  effect.  In  discussing  this  question 
the  court  said: 

"That  an  act  may  take  effect  under  a  gener- 
al emergency  clause,  and  yet  be  subject  to  the 
referendum,  is  clearly  contrary  to  the  intent  of 
the  amendment,  and  would  produce  .disastrous 
results.  The  clause  in  the  amendment  which 
reads,  'Any  measure  referred  to  the  people  shall 
take  effect  and  become  the  law  when  it  is  ap- 
proved by  a  majority  of  the  votes  cast  thereon, 
and  not  otherwise,'  clearly  means  that  a  law 
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upon  which  the  referendum  is  invoked  cannot 
take  effect  prior  to  its  approval  by  the  vote; 
and  consequently  no  act  that  is  subject  to  the 
referendum  can  be  made  to  go  into  operation 
for  ninety  days  after  the  adjournment  of  the 
session  or  its  approval  by  vote." 

In  concluding  that  the  emergency  clause 
alone  is  Ineffectual  as  a  safety  clause  that 
court  said: 

"Therefore  we  conclude  that  if  the  act  comes 
within  the  amendment  of  section  1  of  article  IV 
of  the  Constitution,  and  the  Legislature  desires 
to  have  it  take  effect  upon  its  approval,  it  must 
so  declare,  and  set  it  forth  in  the  preamble  or 
body  of  the  act,  and,  as  the  emergency  clause 
contained  in  this  act  does  not 'pretend  to  bring 
it  within  the  exception  of  the  amendment  of 
'section  1  of  article  IV,  it  cannot  operate  to 
give  it  immediate  effect,  and  therefore  it  became 
effective  ninety  days  from  the  approval  thereof 
by  the  Governor,  and  the  demurrer  should  have 
been  wnstnined." 

So  also  in  State  ex  rel.  Tax  Commission 
v.  Moore,  103  Ark.  48,  145  S.  W.  199,  where 
the  court  used  the  following  language: 

"Under  this  initiative  and  referendum  amend- 
ment only  'laws  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safe- 
ty,' are  exempted  from  the  provisions,  and  no 
power  is  reserved  by  the  people  to  pass  directly 
upon  such  laws.  All  other  laws  are  subject  to 
its  operation,  and  ninety  days  being  given  by 
its  terms  from  the  final  adjournment  of  the  ses- 
sion of  the  Legislature  which  passed  them  in 
which  to  demand  "Or  order  the  referendum  there- 
on, they  cannot  take  effect  or  go  into  operation 
till  the  expiration  thereof,  nor  thereafter  until 
approved  by  the  people,  if  the  referendum  is 
ordered  or  invoked." 

In  South  Dakota,  where  the  provisions  of 
its  Constitution  are  very  similar  to  ours,  a 
contrary  view  to  the  one  applied  by  the  Ore- 
gon court  was  originally  expressed.  State 
ex  rel.  Lavln  v.  Bacon,  14  S.  D.  394,  85  N. 
W.  605;  however  that  State  in  a  more  recent 
decision  modified  Its  views  as  announced  In 
the  Bacon  Case,  supra,  and  practically  align- 
ed Itself  with  the  holdings  of  the  Oregon  and 
Arkansas  courts.  This  latter  opinion  is  re- 
ported in  State  ex  rel.  Richards  v.  Whlsman, 
36  S.  D.  260,  154  N.  W.  707,  L.  R.  A.  1917B,  1. 
In  effect  the  court  receded  from  its  holdings 
In  State  v.  Bacon,  supra,  as  is  plainly  in- 
dicated by  this  extract  from  the  later  opin- 
ion: 

"Sections  1  and  22  of  article  3  should  be 
construed  and  read  together  as  if  forming  dif- 
ferent parts  of  but  one  section.  State  v.  Bacon, 
14  S.  D.  394,  85  N.  W.  605.  The  emergency 
measures  mentioned  in  section  22  must  and  can 
only  refer  to  the  same  emergency  measures 
mentioned  in  the  referendum  clause  exception 
contained  in  section  1.  It  therefore  follows 
that  the  Legislature,  by  necessary  implication, 
is  only  authorized  to  declare  emergencies  in  that 
class  of  measures  specified  in  the  said  exception 
tc  the  referendum  clause.   As  to  all  emergency 


measures  and  acts  within  the  purview  of  this 
exception,  the  Legislature  may  declare  an  emer- 
gency to  exist,  for  the  purpose  and  to  the  end 
that  such  enactment  may  at  once  go  into  ef- 
fect, and  such  declaration  and  finding  as  to  the 
existence  of  such  emergency  is  final,  and  not 
within  the  power  or  province  of  the  courts  to 
question.  But  as  to  any  measure,  law,  enact- 
ment, clearly  not  within  the  class  of  emergency 
measures  specified  within  said  exception,  ■  the 
Legislature  has  no  power  or  authority  to  de- 
clare an  emergency  to  exist  in  relation  thereto, 
by  any  vote,  however  large  the  same  may  be; 
and  the  action  of  the  Legislature  in  embodying 
emergency  clauses  In  measures  clearly  not  com- 
prehended within  the  said  exception  are  whollj 
unwarranted  and  void,  and  should  be  so  held 
by  the  courts.  Not  that  the  act  itself  would 
be  void,  but  the  emergency  clause  would  be  void, 
*  *  *  with  the  result  that,  in  the  event  of  a 
proper  referendum  petition  being  filed  as  re- 
quired by  law,  such  enactment  would  not  go 
into  effect  until  approved  by  a  majority  vote  of 
the  electors  of  the  State." 

So  it  may  be  safely  stated  that  there  is 
no  case  to  be  found  at  variance  with  those 
above  cited,  except  State  ex  rel.  Langer  v. 
Crawford,  36  N.  D.  385,  162  N.  W.  710,  Ann. 
Cas.  1917E,  955.  The  conclusion  there  was 
by  a  divided  court,  three  to  two,  in  which 
every  judge  filed  an  opinion  expressing  bis 
individual  views.  The  prevailing  opinions  do 
not  appeal  to  us  as  correctly  interpreting  the 
law,  or  as  either  logical  or  persuasive. 

The  emergency  and  so-called  safety  clauses 
here  involved  have  separate  and  distinct 
functions.  They  are  not  interchangeable. 
After  the  adoption  of  the  referendum  amend- 
ments the  emergency  clause  as  to  all  refer- 
able laws,  as  a  means  of  making  such  acts 
immediately  effective,  became  inoperative. 
Nor  does  the  safety  clause  alone  make  an  act 
effective  at  once.  It  is  only  when  both  safety 
and  emergency  clauses  are  incorporated  in, 
or  attached  to,  an  act,  that  it  is  immediately 
in  force.  . 

The  following  language  of  the  referendum 
constitutional  amendment:  "All  elections  on 
measures  referred  to  the  people  of  the  State 
shall  be  held  at  the  biennial  regular  election, 
and  all  such  measures  shall  become  the  law  or 
a  part  of  the  constitution,  when  approved  by 
a  majority  of  the  voters  thereon  and  not 
otherwise,"  is  stated  in  such  clear  and  def- 
inite language  so  plainly  expressing  the 
purpose  and  intent  of  the  act  that  construc- 
tion is  not  possible.  It  simply  states  that  no 
act  which  is  subject  to  the  referendum  shall 
take  effect  until  approved  by  a  majority  of 
the  votes  thereon,  and  that  ends  the  matter. 
This  provision  cannot  by  any  course  of  logi- 
cal reasoning  -be  held  to  mean  that  such  an 
act  can  be  put  into  effect  through  the  emer- 
gency clause  prior  to  the  expiration  of  the 
time  within  which  it  may  be  referred.  No 
other  conclusion  is  possible,  without  doing 
violence  to  the  meaning  of  the  language 
which  gives  expression  to  the  clear  purpose 
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and  object  of  the  people  in  adopting  this 
amendment. 

The  conclusion  is  irresistible  that  no  act, 
not  of  the  excepted  class,  can  have  the  force 
of  law,  or  can  become  operative  until  after 
ninety  days  from  the  adjournment  of  the 
nssembly  at  which  passed,  and  if  referred, 
then  not  until  approved  by  a  majority  of  the 
people  by  vote  at  a  general  election. 

[1]  It  is  argued  that  the  emergency  clause 
of  the  Constitution  above  recited  was  not 
repealed  by  the  initiative  and  referendum 
amendment.  This  requires  no  argument 
It  was  not  so  repealed.  It  is  as  effective  now 
as  it  was  before  the  amendment  in  so  far  as 
the  legislature  has  power  to  finally  enact 
statutes.  When  the  General  Assembly  had 
the  absolute  power  to  enact  all  legislation, 
the  emergency  provision  was  applicable  to  all 
acts  of  the  body.  But  when  the  power  to 
finally  enact  legislation  was  withdrawn  from 
the  General  Assembly  except  as  to  certain 
classes,  then  manifestly  the  emergency  pro- 
vision could  apply  only  to  acts  within  the 
power  of  the  legislature  to  finally  enact. 
Plainly  the  legislature  cannot  act  in  an  emer- 
gency where  it  has  no  power  to  act  at  all. 
It  can  only  apply  the  emergency  clause  of  the 
constitution  to  an  act  to  which  it  has  the 
power  to  give  finality. 

We  therefore  reach  these  conclusions: 

12]  1.  That  all  referable  acts  of  the  Gener- 
al Assembly  which  contain  the  emergency 
clause,  but  not  the  so-called  safety  clause, 
if  not  referred,  take  effect  ninety  days  after 
the  adjournment  of  the  session  of  the  Gen- 
eral Assembly  at  which  passed,  and  not  be- 
fore. 

[3]  2.  In  the  absence  of  the  so-called  safe- 
ty clause,  all  acts  of  the  General  Assembly, 
although  they  carry  the  emergency  clause, 
declaring  that  they  shall  take  effect  from  and 
after  their  passage,  are  still  subject  to  refer- 
ence. 

[4]  3.  All  acts  of  General  Assembly  not 
referable  because  the  safety  clause  is  attach- 
.  ed  or  because  they  show  upon  their  face  that 
they  are  excepted  from  the  referendum  pro- 
vision, not  carrying  the  emergency  clause, 
go  into  effect  ninety  day's  after  their  passage 
and  approval  by  the  Governor. 

[6]  4.  All  acts  having  both  the  emergency 
and  safety  clause  go  into  effect  immediately 
upon  their  passage  and  approval  by  the  Gov- 
ernor. 

(66  Colo.  BOO) 

HUGHES  v.  LEONARD  et  al.    (No.  9090.) 

(Supreme  Court  of  Colorado.    May  5,  1919.) 

1.  Husband  and  Wife  <8=»278(1)  —  Separa- 
tion Agreement — Validity. 
Separation  agreement  made  after  parties 
had  separated  and  when  there  was  no  prospect 
of  reconciliation  is  valid. 


2.  Husband  and  Wife  «&=>278(1)  —  Separa- 
tion Agreement— "Coercion." 

A  separation  agreement  could  not  be  at- 
tacked by  the  wife  on  the  ground  her  signa- 
ture thereto  was  coerced  by  her  husband's 
threats  to  alienate  bis  property  in  case  she  re- 
fused, since  a  threat  to  do  what  it  was  his  legal 
right  to  do  cannot  be  deemed  "coercion." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coer- 
cion.] 

3.  Husband  and  Wife  <8=>278(1)  —  Separa- 
tion Agreement— Ratification. 

Plaintiff  wife's  action  in  retaining  proper- 
ty under  a  separation  agreement  after  knowing 
alleged  grounds  for  rescission  held  to  have  rat- 
ified agreement 

4.  Equity  «=»88  —  Laches  —  Pleading— Ne- 
cessity. 

The  court,  either  at  trial  or  upon  review, 
may  dismiss  action  because  of  laches,  although 
it  be  not  specially  pleaded. 

5.  Husband  and  Wife  <S=>279(2)  —  Separa- 
tion Agreement— Setting  Aside — Laches. 

Plaintiff  wife  held  barred  by  laches  from 
setting  aside  a  separation  agreement  after  her 
husband's  death,  where  she -had  accepted  ben- 
efits of  it  without  protest  during  his  lifetime. 

6.  Husband  and  Wife  <8=»278(1)— Separa- 
tion Agreement— Fraud. 

Plaintiff  wife  cannot  set  aside  a  separation 
agreement  upon  ground  that  her  husband  false- 
ly represented  his  financial  standing,  where  she 
neither  pleads  nor  proves  that  such  misrepre- 
sentations misled  her  when  contract  was  exe- 
cuted. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  Emily  Hughes,  as  widow  and 
sole  heir  at  law  of  John  J.  Hughes,  deceased, 
against  Thomas  W.  Leonard  and  Jane  F. 
Dunn.  Judgment  for  defendants,  and  plain- 
tiff brings  error.  Affirmed. 

April  29,  1915,  John  J.  Hughes  (since  de- 
ceased) and  plaintiff,  Emily  Hughes,  were 
husband  and  wife.  On  that  date,  said  John 
J.  llughes  conveyed  lots  29  and  30,  in  block 
111,  East  Denver  subdivision  of  the  Congres- 
sional grant  of  the  city  of  Denver,  and 
lots  15  and  16  in  block  122,  Stiles*  addition 
to  the  city  of  Denver,  to  the  defendant 
Thomas  W.  Leonard;  the  consideration 
named  In  the  deed  being  one  dollar  and 
other  good  and  valuable  considerations. 

May  3, 1915,  said  deed  was  filed  for  record, 
and  recorded  in  Book  2558,  p.  323,  of  the 
records  in  the  office  of  the  clerk  and  recorder 
of  the  city  and  county  of  Denver. 

May  4,  1915,  said  John  J.  Hughes  died, 
leaving  as  his  sole  heir  at  law  his  widow, 
this  plaintiff,  Emily  Hughes. 

May  5,  1915,  defendant  Leonard  quitclaim- 
ed said  property  to  the  defendant  Jane  P 
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Dunn,  by  deed  filed  for  record  May  12,  1016, 
and  recorded  In  Book  2460,  at  page  46,  of 
said  records;  the  consideration  named  in 
said  deed  being  one  dollar. 

Plaintiff  brings  this  action  to  have  both 
deeds  set  aside  on  the  ground  that  the  war- 
ranty deed  is  a  testamentary  disposition 
made  by  decedent  to  circumvent  the  law  and 
in  fraud  of  the  rights  of  the  widow ;  that  the 
quitclaim  deed  was  executed  in  furtherance 
of  the  same  plan;  and  that  both  deeds  were 
without  consideration. 

The  complaint  alleges  that  at  the  time  of 
the  execution  of  the  warranty  deed  John  J. 
Hughes  was  ill  and  believed  himself  near 
death ;  that  he  placed  this  deed  in  the  hands 
of  Leonard  with  Instructions  to  hold  until 
the  issue  of  said  illness  should  become  cer- 
tain; that,  should  said  illness  prove  fatal, 
Leonard  was  instructed  to  immediately  place 
the  instrument  of  record  and  convey  the 
property  to  Dunn,  otherwise  to  destroy  the 
warranty  deed  or  return  it  to  said  John  J. 
Hughes;  that  when  Leonard  placed  said 
warranty  deed  of  record  he  was  certain  John 
J.  Hughes  "was  about  to  die" ;  that  the  quit- 
claim deed  from  Leonard  to  Dunn  was,  In 
fact,  not  delivered,  but  was  filed  of  record  by 
Leonard  himself;  that  Jane  P.  Dunn  is  a 
niece  of  decedent,  and  resides  in  Boston, 
Mass. ;  that  the  warranty  deed  was  received 
by  Leonard  with  full  knowledge  of  the  fraud- 
ulent purpose  of  decedent. 

The  quitclaim  deed  contains  the  following 
recital: 

"This  deed  is  made  to  vest  title  to  said  prop- 
erty in  the  said  party  of  the  second  part  in 
pursuance  of  instructions  from  John  J.  Hughes, 
from  whom  the  said  party  of  the  first  pari 
received  his  title  to  the  same." 

Both  defendants  filed  demurrers  to  the 
amended  complaint  Both  demurrers  were 
overruled. 

Defendant  Dunn  denied,  by  answer,  that 
when  decedent  executed  the  warranty  deed 
he  believed  he  was  in  danger  of  death;  de- 
nied the  alleged  instruction  of  decedent 
to  Leonard;  denied  that  Leonard  believed 
John  J.  Hughes  was  about  to  die  at  the  time 
of  the  filing  of  the  warranty  deed  for  record ; 
denied  that  the  deeds  were  without  consider- 
ation or  were  executed  to  circumvent  the  law 
or  in  fraud  of  the  rights  of  the  plaintiff.  For 
a  second  defense,  she  set  Up  a  contract  of 
separation  between  Hughes  and  his  wife  of 
date  July  29,  1907.  This  contract  recites, 
among  other  things,  that  by  reason  of  "un- 
happy differences"  the  husband  had  left  his 
wife  in  October,  1008,  since  which  time  they 
had  lived  apart,  and  that  the  husband  refus- 
es to  return  to  his  wife  and  home ;  that,  "for 
the  purpose  of  making  and  having  a  com- 
plete settlement  of  all  the  property  rights 
and  financial  obligations  between  them,"  the 
borne  and  its  furnishings  should  be  deeded  to 
the  wife,  S408  in  cash  paid  to  her,  and,  in 
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addition  thereto,  $60  per  month  for  ten 
months— 

"The  party  of  the  second  part  agrees  and  is 
hereby  obligated  to  support  and  maintain  her- 
self, and  not  hereafter  at  any  time  nor  in  any 
manner  call  upon  party  of  the  first  part,  his 
heirs  or  lawful  representatives,  for  any  con- 
tribution of  money  or  property  whatsoever  for 
her  future  needs,  nor  ask  for,  seek  or  demand 
in  any  manner  whatsoever  any  part  of  the 
property  or  fruits  of  tbe  labor  of  the  party  of 
the  first  part,  either  alimony  or  otherwise; 
and  it  is  agreed  that  in  the  event  of  the  death 
of  either  of  the  parties  hereto  the  other  party 
shall  not  ask  for,  seek,  demand  or  receive,  or 
have  any  claim  upon  or  interest  in  any  part  of 
the  estate  of  the  other  party,  by  virtue  of 
the  marriage  relation  existing  between  them, 
either  as  widower  or  widow  or  heir,  under  any 
provision  of  law,  statutory  or  otherwise,  now 
in  force  or  which  may  hereafter  be  enacted, 
so  long  as  said  parties  shall  continue  to  live 
separate  and  apart." 

Defendant  further  alleges  that  this  con- 
tract was  filed  for  record  September  10, 1007; 
that  decedent  complied  with  its  terms;  and 
that,  by  reason  thereof,  plaintiff  has  waived 
any  rights  she  might  otherwise  have  in  this 
property  in  question  and  is  estopped  from 
making  any  claim  thereto. 

Defendant  Leonard  answered,  disclaiming 
any  interest 

Plaintiff,  by  replication,  admitted  the  mak- 
ing of  the  contract.  She  further  alleged  that 
when  she  was  in  ill  health  her  husband  had 
deserted  her  and  left  her  penniless;  had 
attempted  to  coerce  her  into  an  action  for 
divorce,  and,  while  she  was  suffering  physi- 
cally and  mentally,  she  acquiesced,  through 
her  attorney.  In  a  plan  of  separation;  that  a 
contract  was  drawn  by  her  counsel,  but  that 
the  contract  as  signed,  was  dictated  by  her 
husband,  who  represented  to  her  that  he  was 
a  poor  man,  that  there  was  a  Judgment  of 
$12,000  against  him,  which  stood  as  a  lien 
against  all  his  property,  that  he  would  give 
plaintiff  no  more  money,  and  that  she  could 
take  what  the  contract  gave  her  or  nothing; 
that  she  believed  her  husband  would  fight  hei 
to  the  end,  would  cause  litigation  to  be  pro- 
longed, and  eventually  leave  her  destitute; 
that  she  did  not  sign  the  agreement  of  her 
own  free  will ;  that  its  conditions  are  un- 
just; that  there  is  a  lack  of  sufficient  con- 
sideration ;  that  there  was,  in  fact  no  judg- 
ment against  her  husband;  that  he  was 
worth  approximately'  $100,000;  that  the  res- 
idence conveyed  to  her  under  the  contract 
was  not  then  worth  over  $6,000,  and  is  not 
now  worth  over  $4,000,  and  the  furniture, 
etc.,  $300;  that  the  $400  paid  her  in  cash 
was  for  the  payment  of  bills  for  her  support; 
and  that  all  these  things  were  known  to  the 
husband  at  the  time  of  the  signing  of  the 
contract 

Other  pleadings  were  filed, '  and  rulings 
thereon  made  by  the  trial  court,  not  now  nec- 
essary to  notice. 
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Trial  was  to  the  court  without  a  jury. 
Plaintiff  moved  for  default  against  the  de- 
fendant Leonard,  which  motion  was  denied. 
At  the  close  of  plaintiff's  case,  defendant 
moved  for  a  nonsuit,  which  motion  was 
granted.  September  14, 1916,  motion  for  new 
trial  was  overruled,  and  final  judgment  was 
rendered  In  favor  of  the  defendants  dismiss- 
ing the  amended  *  complaint  and  for  costs, 
and  from  said  judgment  this  writ  of  error  is 
prosecuted. 

Plaintiff  was  called  as  a  witness  In  her 
own  behalf.  Objection  was  made  to  her  be- 
ing sworn  or  testifying  on  the  ground  that 
she  was  an  incompetent  witness  under  the 
statute.  This  objection  the  trial  court  sus- 
tained, on  the  ground  of  the  decision  of  this 
court  in  Conner  v.  Root,  11  Colo.  183, 17  Pac. 
773.  Thereupon,  her  counsel  made  an  offer 
to  prove  by  her  substantially  the  matters  set 
out  In  her  pleadings.  A  portion  of  that  offer 
is  as  follows : 

"That  she  consulted  an  attorney,  Mr.  Keeler, 
as  to  what  she  should  do,  and  he  advised  her 
to  go  ahead  and  buy  what  she  wanted  for  her 
support,  and  that  her  husband  would  pay  for 
it.  •  •  •  That  she  again  consulted  Mr. 
Keeler,  and  he  advised  her  to  wait  a  year  and 
sue  for  divorce.  That,  when  she  stated  to  him 
that  she  did  not  want  a  divorce,  he  advised  her, 
or  suggested  to  her,  that  her  husband  go  to  Ne- 
vada and  get  a  divorce  from  her.  That  there- 
upon she  lost  confidence  in  said  attorney  and 
turned  to  Mr.  Bottom.  •  •  •  That  her  at- 
torney, Mr.  Bottom,  called  upon  her  husband, 
and  advised  her  that  her  husband  had  stated: 
'What  I  want  is  separation  papers,  if  she 
won't  get  a  divorce,  and  I  won't  give  her  any 
money  for  her  support  until  then.'  *  •  • 
That  during  all  of  said  time  (from  the  summer 
of  1907  until  the  time  of  the  beginning  of  this 
action,  in  October,  1915)  she  was  afraid  to 
bring  any  action  in  court  against  her  husband, 
because  she  knew  his  character  and  disposition 
thoroughly,  and  she  verily  believed  that,  if  she 
did,  be  would  make  away  with  his  property  or 
wear  her  out  with  litigation,  so  that  she  would 
obtain  no  relief.  *  *  *  That  she  has  never 
considered  said  agreement  to  be  binding  upon 
her,  and  that  she  did  not  attack  it  during  the 
lifetime  of  her  said  husband  because  she  feared 
and  verily  believed  that,  if  she  should  cause 
said  agreement  to  be  set  aside,  what  of  her 
husband's  property  was  not  spent  in  litigation 
would  be  so  disposed  of  by  him  that  she  would 
not  be  benefited  by  such  proceeding.  That  she 
had  no  accurate  knowledge  of  her  husband's 
means,  but  understood  that  he  was  very  well 
off;  that  she  knew  that  he  owned  considerable 
real  estate,  but  did  not  know  whether  the  same 
was  incumbered,  and  that  he  owned  considera- 
ble mining  stock.  That  be  was  then  engaged  in 
dealing  in  mining  stocks,  and  that  she  frequent- 
ly, before  the  separation,  saw  letters  to  him 
inclosing  checks  for  dividends  upon  such 
stocks." 

Mr.  Bottom,  a  witness  for  plaintiff,  and  her 
counsel  in  the  negotiations  with  her  husband, 
testified:  That  he  prepared  an  agreement, 
which  did  not  suit  Mr.  Hughes,  who  later 


came  to  Mr.  Bottom's  office  with  the  one  set 
out  in  the  pleadings.  "Mr.  Hughes  told  Mrs. 
Hughes  that  she  would  have  to  sign  this 
agreement  or  he  would  not  give  her  a  cent." 
That,  In  one  interview  which  witness  had 
with  Hughes  in  the  Brown  Palace  hotel, 
Hughes  stated  that  the  only  property  he  own- 
ed was  two  or  three  pieces  of  real  estate,  one 
of  which  was  the  home ;  that  he  was  In  debt 
for  a  larger  amount  than  the  value  of  all  of 
It;  that  he  had  a  judgment  against  him 
which  would  wipe  out  all  of  the  real  estate. 
That  he  refused  to  give  the  wife  anything 
except  the  home.  That  witness  reported  this 
conversation  to  Mrs.  Hughes,  and  the  result 
thereof  was  that  Hughes  brought  in  the  con- 
tract in  question. 

Sara  Huddart,  a  witness  for  the  plaintiff, 
testified  that  she  had  a  conversation  with 
Hughes  In  August,  1910  (almost  five  years 
before  the  death  of  Hughes,  and  more  than 
five  years  before  the  filing  of  this  suit),  in 
which  Hughes  said : 

**I  was  too  cute  for  her.  I  was  getting  ready 
to  leave  her  five  or  six  years  ago,  and  I  covered 
my  property  so  she  would  not  ever  get  any- 
thing, and  she  would  not  have  gotten  the  house 
if  she  had  not  homesteaded  it" 

This  testimony  was  stricken  out  on  motion 
of  the  defendant 

John  T.  Bottom,  Thomas  J.  Dixon,  and  N. 
Walter  Dixon,  all  of  Denver,  for  plaintiff  In 
error. 

Hughes  &  Dorsey,  E.  I.  Thayer,  and  Ber- 
rien Hughes,  all  of  Denver,  for  defendants  In 
error. 

'  BURKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  for  considera- 
tion Is  the  validity  of  this  contract  of  separa- 
tion. There  is  nothing  in  it  which,  under  the 
:  laws  of  Colorado,  is  against  public  policy. 
Attorneys  for  plaintiff  in  error  urge  that  in- 
asmuch as  this  contract  falls  to  set  forth  a 
good  cause  for  the  separation,  the  contract  Is 
Invalid.  They  admit  that,  if  a  separation  Is 
"inevitable,"  whether  a  property  settlement 
is  made  or  not  then  a  separation  agreement 
settling  the  property  rights  of  .the  parties 
may  be  made  without  violating  public  policy ; 
but  they  further  contend  that  such  separa- 
tion must,  in  the  first  Instance,  be  by  agree- 
ment of  the  parties.  In  this  we  think  they 
are  In  error.  If  It  appears,  as  here,  that  such 
separation  had  first  been  definitely  determin- 
ed upon  by  one  of  the  parties,  that  It  had  In 
fact  thereafter  taken  place,  and  that  no  pros- 
pect of  a  reconciliation  appeared,  then  such 
separation  would  be  just  as  "inevitable"  and 
furnish  as  good  a  basis  for  a  separation 
agreement  as  if  it  had  originally  taken  place 
by  mutual  consent  Mrs.  Hughes  could  not 
compel  her  husband  to  live  with  her  or  re- 
main in  his  home.  If  she  were  not  at  fault 
she  could  compel  him  to  support  her  In  such 
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circumstances  as  his  means  justified.  If  she 
were  without  personal  knowledge  of  such 
means,  our  statutes  afforded  her  an  ample 
remedy  to  compel  her  husband  to  disclose 
them.  Under  these  conditions,  the  cause  of 
the  separation  and  the  reasons  for  the  execu- 
tion of  the  contract  were  exclusively  for  the 
determination  of  the  parties.  By  their  con- 
tract they  found  them  sufficient,  and,  if  the 
wife  were  not  coerced  into  Its  execution,  if 
no  unfair  advantage  were  taken  of  her  by  her 
husband,  that  contract  la  her  own  determina- 
tion of  the  fact  that  a  separation  was  "Inevita- 
ble," and  is  a  complete  bar  to  her  action.  We 
think  every  question  necessary  to  this  conclu- 
sion has  been  settled,  and  correctly  settled, 
by  the  opinion  of  Judge  Sanborn  in  Daniels 
v.  Benedict,  97  Fed.  367,  38  C.  O.  A.  502. 

If  the  plaintiff  were  coerced  Into  making 
this  contract,  or  if  any  unfair  advantage  was 
taken  of  her  by  her  husband,  those  allega- 
tions must  depend  for  their  proof  upon  the 
testimony  hereinbefore  set  out  If  the  ruling 
of  the  trial  court  excluding  the  testimony  of 
the  plaintiff  was  erroneous  (a  question  which 
it  Is  unnecessary  to  determine  herein),  was 
the  plaintiff  prejudiced  thereby? 

[2]  It  Is  not  presumed  that  counsel  for 
plaintiff,  in  his  offer  of  proof,  set  forth  in 
detail  what  her  testimony  would  be,  but  it  is 
presumed  that,  having  made  the  offer,  he  set 
It  forth  In  substance;  that,  If  her  testimony 
would  be  material  to  any  issue  In  the  case, 
his  offer  would  disclose  that  materiality.  On 
the  contrary,  the  offer  convinces  us  of  the  im- 
materiality of  the  excluded  testimony.  Plain- 
tiff contends  that  she  was  coerced  Into  the 
making  of  this  contract:  First,  by  her  hus- 
band's threats  to  alienate  his  property  In  case 
of  her  refusal;  second,  that  she  was  misled 
by  his  statements  that  he  was  a  poor  man  and 
that  there  was  a  judgment  against  him  of 
?12,000,  which  was  a  lien  against  his  prop- 
erty. Under  our  law,  the  husband  had  a  per- 
fect right  to  alienate  this  property  during  his 
lifetime,  subject  to  the  prohibition  of  the 
rule  laid  down  in  Smith  v.  Smith,  22  Colo. 
480,  46  Pac  128,  34  L.  R.  A.  49,  65  Am.  St, 
Rep.'  142,  and  his  threat  to  do  what  it  was 
his  lawful  right  to  do  cannot  be  held  to  be 
coercion.  That  plaintiff  was  not  misled  by 
her  husband's  allegations  of  poverty  is  clear- 
ly shown  by  her  counsel's  offer  of  her  testi- 
mony, "that  she  had  no  accurate  knowledge 
of  her  husband's  means,  but  understood  that 
lie  was  very  well  off."  She  further  contends 
that  at  the  time  of  the  making  of  this  con- 
tract she  was  ill  and  incompetent,  physically 
and  mentally,  to  execute  such  an  agreement. 
The  evidence  of  such  Incompetence  Is  of  It- 
self very  unsatisfactory,  and  is  more  than 
overcome  by  the  fact  that  she  was  at  all 
stages  of  her  negotiations  represented  by 
counsel.  She  further  attempts  to  show  that 
the  same  Influence  by  which  she  was  induced 
to  enter  into  this  contract  kept  her  silent  and 
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Inactive  from  the  date  of  its  execution  to  the 
day  of  her  husband's  death.  This  contention 
is  set  forth  in  her  pleadings,  but  more  partic- 
ularly in  the  offer  of  her  counsel,  "that  dur- 
ing all  of  said  time  she  was  afraid  to  bring 
any  action  In  court  against  her  husband  be- 
cause she  knew  his  character  and  disposition 
thoroughly,  and  she  verily  believed  that  If 
she  did  he  would  make  away  with  his  proper- 
ty or  wear  her  out  In  litigation  so  that  she 
would  obtain  no  relief."  It  cannot  be  pre- 
sumed that  the  courts  would  permit  him  to 
make  any  defense  which,  under  the  law,  he 
was  not  entitled  to  make,  or  unreasonably 
prolong  the  litigation,  or  fail  to  make  proper 
provision  for  the  support,  maintenance,  and 
suit  money  of  the  wife  if  she  were  without 
means;  and  since,  during  his  lifetime,  it  was 
his  right  and  privilege  to  make  such  disposi- 
tion of  his  property  as  he  saw  fit,  the  fears 
of  the  wife  which  deterred  her  from  protect- 
ing her  rights  were  merely  fears  that  the 
husband  would  do  what,  under  the  law,  he 
had  a  perfect  right  to  do. 

So  far  as  the  testimony  of  witnesses  Bot- 
tom and  Huddart  Is  concerned,  It  Is  to  the 
same  effect  as  the  offered  testimony  of  the 
plaintiff.  For  the  same  reason,  It  is  imma- 
terial, and  the  ruling  of  the  court  excluding 
it  could  not  have  been  prejudicial. 

[J-8]  Furthermore,  we  think  the  conduct  of 
the  plaintiff,  as  here  shown/  is  a  ratification 
of  her  contract ;  and  she  Is  likewise  prohib- 
ited by  the  proper  application  of  the  rule  of 
laches  from  now  Impeaching  it  No  express 
ratification  is  necessary.  Any  act  of  recogni- 
tion of  the  contract  (retaining  the  fruits  of  It 
through  many  years)  has  the  effect  of  an  elec- 
tion to  affirm.  Acts  of  dominion  exercised 
over  the  property  received  under  the  contract 
"after  knowledge  of  the  ground  of  rescission" 
amount  to  a  ratification.  Laches  need  not  be 
specially  pleaded,  and,  without  such  plea,  it 
Is  entirely  within  the  power  of  the  court, 
either  at  the  trial  or  upon  review,  to  dismiss 
an  action  upon  that  ground.  French  v. 
Woodruff,  25  Colo.  339-352,  54  Pac.  1015; 
Ha  germ  an  v.  Bates,  24  Colo.  71-80,  49  Pac. 
139;  Reed  v.  Reed,  52  Mich.  117,  17  N.  W. 
720,  50  Am.  Rep.  247. 

When  a  court  sees  neglect  on  one  side  and 
Injury  therefrom  on  the  other,  it  Is  a  ground 
for  denial  of  relief.  Bement  v.  La  Dow  (C. 
O.)  66  Fed.  185. 

One  who,  knowing  his  rights,  takes  no 
steps  to  enforce  them  until  the  condition  of 
the  other  party  has  In  good  faith  become  so 
changed  that  he  cannot  be  restored  to  his 
former  state  If  the  rights  be  then  enforced, 
is  estopped  by  the  doctrine  of  laches  from 
assertion  of  the  rights.  Chase  v.  Chase,  20 
R.  I.  202,  37  AtL  804. 

Certainly  Mrs.  Hughes,  long  prior  to  the 
death  of  her  husband,  knew  her  rights.  Cer- 
tainly she  took  no  steps  to  enforce  them. 
Certainly,  the  condition  of  Hughes  has  be- 
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come  so  changed  that  he  cannot  be  restored 
to  Ms  former  state. 

Plaintiff  says  she  was  coerced  by  ber  hus- 
band's threat  to  do  a  lawful  thing  into  enter- 
ing into  a  solemn  contract  with  him  settling 
all  their  property  rights.  She  took  the  prop- 
erty and  money  given  her  under  that  con- 
tract and  pretended  to  be  satisfied.  She  says 
she  made  that  pretense  to  prevent  her  hus- 
band from  dealing  with  his  property  as  he 
had  a  right  to  do,  and  for  the  purpose  of  con- 
vincing him  that  all  financial  questions  grow- 
ing out  of  their  marriage  relations  were  set- 
tled; that  she  bided  her  time  In  silence, 
with  no  intention  of  keeping  her  contract, 
until  death  had  stopped  her  husband's 
mouth,  and  she  now  claims  the  right  to  what 
must  of  necessity  be  an  ex  parte  hearing  on 
her  principal  allegations,  and  the  right  to 
reap  the  fruits  of  her  watchful  waiting. 
The  husband  had  deserted  her  (she  says 
without  cause)  and  welcomed  a  suit  for  di- 
vorce or  separate  maintenance.  According 
to  her  testimony,  he  seemed  to  have  no  fear 
as  to  what  such  an  action  would  reveal  as 
to  his  own  conduct  It  was  Qua  plaintiff 
who  then  saw  fit  to  accept  what  she  could 
get,  rather  than  submit  her  claims  and  her 
conduct  to  the  tribunal  whose  aid  she  now 
seeks  when  there  is  no  one  to  dispute  her 
contention.  Certainly  here,  if  ever,  must 
the  doctrine  of  laches  be  applied. 

[I]  Again,  plaintiff's  whole  claim  to  a  re- 
covery is  based  upon  an  alleged  fraud  per- 
petrated on  her  by  her  husband.  -  A  well-set- 
tled rule  of  law  required  her,  In  such  case, 
to  take  proper  steps  to  set  aside  her  con- 
tract within  a  reasonable  time  after  the  fact 
of  the  fraud  became  known  to  her.  The 
fraud,  If  any,  consisted  in  her  husband's 
misrepresentations  to  her  as  to  his  financial 
standing  An  essential  element  of  recovery 
is  that  she  believed  such  representations  and 
was  misled  thereby  to  her  detriment.  She 
makes  no  such  allegation  in  her  pleadings, 
Introduces  no  evidence  thereof,  and  makes 
no  offer  of  such  proof.  In  fact,  her  plead- 
ings and  her  offer  of  proof  show  the  contra- 
ry. If  she  were  so  misled  at  the  time  of  the 
execution  of  this  contract,  there  must  have 
been  some  time  between  that  date  and  the 
date  of  the  bringing  of  this  action  when  the 
facts  became  known  to  her.  We  search  this 
record  in  vain  for  any  pleading,  or  for  the 
offer  of  evidence,  of  any  such  discovery. 

From  the  foregoing,  it  must  be  concluded 
that  the  evidence  offered  and  rejected  by  the 
court  was  Immaterial;  that  plaintiff  was 
not  injured  by  that  ruling;  that  she  rati- 
fied the  contract;  that  she  is  now  prohib- 
ited by  the  doctrine  of  laches  from  impeach- 
ing its  validity;  that,  granting  the  truth  of 
all  her  testimony,  rejected  or  received,  there 
is  no  evidence  of  her  having  been  misled  by 
any  material  false  representations  made  to 


her  by  her  husband;  and  that  she  pleaded 
no  facts  upon  which  such  evidence  could  be 
admitted. 

The  Judgment  of  the  trial  court  is,  accord- 
ingly, affirmed. 


(SB  Colo.  184) 
SWANBROUGH  v.  ORDER  OF  UNITED 
COMMERCIAL  TRAVELERS  OF 
AMERICA.    (No.  9080.) 

(Supreme  Court  of  Colorado.   April  7,  1019.) 

L  Insurance  <8=» 728— Mutual  Benefit  As- 
sociations —  CXBTUTICATES — CONSTBUCTION. 
In  determining  the  meaning  of  words  and 
phrases  In  a  certificate  of  membership  in  a 
mutual  benefit  association,  they  must  be  con- 
sidered in  the  light  of  the  common  and  general 
understanding  of  the  terms  at  the  time  the  cer- 
tificate was  written. 

2.  In  sue  am ce  «=>787— Mutual  Benefit  As- 
sociations—"Riding  ob  Dhiving  Races." 
Under  a  provision  in  a  certificate  of  mem- 
bership in  a  mutual  benefit  association  to  the 
effect  that  the  association  should  not  be  liable 
in  event  of  death,  disability,  or  loss  resulting 
from  "riding  or  driving  races,"  the  association 
was  not  liable  where  a  member  was  killed  while 
engaged  in  racing  in  an  automobile. 

8.  Insurance  <8=> 728— Construction  of  Con- 
tract—Ambiguities. 

The  words  "riding  or  driving  races"  in  a 
provision  of  a  certificate  of  membership  in  a 
mutual  benefit  association  providing  that  the 
association  should  not  be  liable  where  a  mem- 
ber was  killed  or  disabled  as  a  result  of  rid- 
ing or  driving  races  are  not  so  ambiguous,  when 
applied  to  automobile  racing,  as  to  require  the 
application  of  the  rule  that  ambiguities  in  in- 
surance policies  which  may  tend  to  work  a  for- 
feiture of  the  policy,  or  limit  or  defeat  liability 
thereunder,  should  be  construed  most  strictly 
against  the  insurer  and  most  favorably  to- 
ward the  Insured. 

Teller  and  Burke,  JJ.,  dissenting. 
En  Banc 

Error  to  District  Court,  Denver  County; 
H.  S.  Class,  Judge. 

Action  by  Carrie  Swanbrough  against  the 
Order  of  United  Commercial  Travelers  of 
America.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Dayton  &  Denlous  and  O'Donnell,  Graham 
A  O'Donnell,  all  of  Denver,  for  plaintiff  in 
error. 

Archibald  A.  Lee  and  Watt  G.  Sheldon, 
both  of  Denver,  for  defendant  in  error. 

SCOTT,  J.  Edward  W.  Swanbrough  was 
a  member  of  the  Order  of  United  Commercial 
Travelers  of  America,  a  fraternal  benefit  so- 
ciety, and  carried  a  benefit  certificate  there- 
in. He  was  killed  In  an  automobile  accident 
on  the  25th  day  of  September,  1914. 


«£=.For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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The  plaintiff  In  error,  plaintiff  below,  wid- 
ow and  beneficiary  of  Swanbrough,  brought 
this  suit  to  recover  on  his  benefit  certificate. 
The  benefit  certificate  was  In  the  following 
words: 

"This  certificate  witnesseth  that  Edward  W. 
Swanbrough  has  been  duly  enrolled  in  the 
Grand  Commercial  Army,  and  is  a  member  in 
good  standing  of  Pikes  Peak  Council,  No.  15, 
at  Denver,  Colorado. 

"He  is  hereby  insured  in  a  sum  not  exceed- 
ing sixty-three  hundred  ($6,300.00)  dollars,  pro- 
vided he  shall  sustain,  during  the  continuance 
of  his  membership,  and  while  in  good  standing, 
bodily  injury  effected  through  external,  violent, 
and  accidental  means,  which  alone  shall  occa- 
sion death  immediately  or  within  six  months 
from  the  happening  thereof,  subject  to  the  pro- 
visions, conditions  and  requirements  of  the  con- 
stitution of  the  Order  of  United  Commercial 
Travelers  of  America.  He  is  further  entitled 
to  all  the  rights  and  privileges  of  membership 
accruing  to  him  under  the  constitution,  and  he 
is  hereby  recommended  to  the  fraternal  cour- 
tesy of  the  brotherhood  wheresoever  dis- 
persed." 

"In  witness  whereof  we  have  affixed  oar  sig- 
natures, and  the  Seal  of  the  Supreme  Council 
in  the  name  of  the  beneficent  Father  of  All,  this 
21st  day  of  August,  1906." 

This  certificate  was  qualified  by  the  fol- 
lowing exemptions: 

"Benefits  under  this  article  shall  not  cover 
nor  extend  to  any  death,  disability,  or  loss  re- 
ceived while  the  insured  member  ia  acting  as 
an  aviator  or  balloonist,  sailor  or  soldier,  or  is 
playing  professional  baseball,  or  is  under  the 
influence  of  liquor  or  narcotics  in  any  degree; 
nor  shall  such  benefits  cover  or.  extend  to  any 
death,  disability,  or  loss  resulting  from  fighting, 
riding  or  driving  races,  overexertion  (unless 
in  an  effort  to  save  human  life),  riot,  the  mov- 
ing or  transportation  or  use  of  gunpowder  or 
dynamite  or  other  explosive  substances,  medic- 
inal or  surgical  treatment  (except  when  the 
surgical  treatment  is  made  necessary  by  the 
accident),  mining,  the  intentional  taking  of 
medicine  or  drugs,  the  violation  of  any  law, 
immoral  conduct,  intentionally  self-inflicted  in- 
juries (fatal  or  otherwise)  self-destruction 
(while  sane  or  insane),  inhaling  of  gas  or  as- 
phyxiation (voluntary  or  involuntary,  conscious 
or  unconscious),  murder  or  disappearance,  in- 
juries (fatal  or  otherwise)  intentionally  inflict- 
ed by  others  (except  where  such  injuries  are 
inflicted  for  the  sole  purpose  of  burglary  or 
robbery  or  by  an  insane  person,  the  intent  to 
commit  burglary  or  robbery  to  be  established 
by  the  claimant  and  the  insanity  to  be  estab- 
lished by  a  court  having  competent  jurisdic- 
tion), or  from  voluntary  exposure  to  danger; 
nor  shall  benefits  cover  or  extend  to  any  one 
of  the  following  conditions,  whether  caused  by 
accidental  means  or  not,  to  wit:  Appendicitis, 
fits,  epilepsy,  mental  infirmity,  ivy  poisoning, 
ptomaine  poisoning  or  other  poisoning,  bite  or 
sting  of  an  insect,  or  any  infection  (unless  the 
infection  is  introduced  into,  by,  and  through  an 
open  wound,  which  open  wound  must  be  caused 
by  external,  violent,  and  accidental  means  and 
be  visible  to  the  unaided  eye),  hernia,  orchitis, 
inguinal  adenitis,  venereal  diseases,  cerebral  or 


meningeal  or  spinal  hemorrhage,  heat  prostra- 
tion, sunstroke,  or  sunburn." 

The  certificate  was  also  made  subject  to  a 
rule  of  construction  as  follows: 

"This  certificate,  the  constitution,  by-laws, 
and  articles  of  incorporation  of  said  order,  to- 
gether with  the  application  for  insurance  sign- 
ed by  said  insured  member,  shall  constitute  the 
contract  between  said  order  and  said  insured 
member  and  shall  govern  the  payment  of  ben- 
efits, and  any  changes,  additions,  or  amend- 
ments to  said  constitution,  by-laws,  or  articles 
of  incorporation,  hereafter  duly  made,  shall 
bind  said  order  and  said  insured  member  and 
his  beneficiary  or  beneficiaries,  and  shall  govern 
and  control  the  contract  in  all  respects." 

It  seems  that  the  provisions  of  the  certifi- 
cate were  based  on  like  provisions  of  the  con- 
stitution and  by-laws  of  the  society.  The  de- 
fense of  the  society  was  that  Swanbrough 
met  his  death  while  driving  a  race,  and  by 
voluntary  exposure  to  danger,  both  prohib- 
ited by  the  terms  of  the  exemptions  to  the 
certificate. 

The  only  testimony  In  the  case  was  that 
of  the  plaintiff,  whose  testimony  may  be  epit- 
omized as  follows: 

"I  was  present  when  Mr.  Swanbrough  was 
killed  in  an  automobile  accident  on  September 
25,  1914,  at  Overland  Park  track.  I  saw  the 
accident.  It  occurred  in  the  course  of  a  race 
in  which  Mr.  Swanbrough  was  running  an  au- 
tomobile. I  was  in  the  grand  stand.  I  do  not 
know  how  fast  he  was  cunning.  He  was  run- 
ning around  the  mile  track  in  front  of  the  grand 
stand.  There  were  about  a  half  dozen  other 
automobiles  in  the  race.  I  had  seen  the  car  on 
the  morning  of  the  race,  and  knew  at  that  time 
that  Mr.  Swanbrough  was  going  to  enter  one 
or  more  races  at  Overland  Park  that  after- 
noon. It  was  in  the  course  of  one  of  these 
races  that  Mr.  Swanbrough  was  killed.  It  was 
the  second  race  he  bad  driven  that  afternoon." 

At  the  close  of  plaintiff's  testimony  the  de- 
fendant society  moved  a  nonsuit,  which  mo- 
tion was  sustained  by  the  court,  and  the  case 
was  dismissed.  This  judgment  is  before  us 
for  review. 

The  specific  exceptions  relied  on  by  the  de- 
fendant are,  "nor  shall  such  benefits  cover  or 
extend  to  any  death,  disability,  or  loss  re- 
sulting from  fighting,  riding  or  driving  races, 
nor,"  etc.,  and  "or  from  voluntary  exposure 
to  danger,"  etc.  The  sole  contention  of  the 
plaintiff  is  that  the  words  "riding  or  driving 
races"  refer  exclusively  to  horse  racing  and 
horse  races,  and  not  to  automobile  races  or 
similar  contests;  that  this  is  the  common 
and  ordinary  understanding  of  the  ordinary 
person. 

No  decided  case  is  cited  to  sustain  this 
contention,  but  many  definitions  of  the  words 
"races,"  "riding,"  and  "driving"  are  set 
forth,  covering  a  period  from  the  time  of 
Jehu  to  modern  times,  and  which  are  urged 
as  supporting  that  view. 

[1]  The  certificate  was  written  In  1908, 
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and  we  think  the  term  "riding  or  driving 
races"  mnst  be  considered  In  the  light  of  the 
common  and  general  understanding  of  "the 
term  at  that  time.  It  is  a  very  broad  and 
general  expression,  and,  unless  It  can  be  said 
to  have  been  generally  confined  In  Its  com- 
mon use  to  the  technical  or  exclusive  mean- 
ing of  riding  or  driving  horse  races,  we  can- 
not so  limit  it 

While,  before  the  invention  and  general 
use  of  automobiles,  bicycles,  motorcycles,  and 
other  means  of  locomotion,  there  may  have 
been  some  justification  for  the  contention  that 
the  term  "riding  and  driving  races"  should 
be  held  to  refer  to  horse  races  only,  such  a 
contention  cannot  be  justified  at  this  period 
of  history.  Courts  hold  themselves  Ignorant 
of  the  common  knowledge  that  now  and  for 
many  years  last  past  automobile  and  bicycle 
races  are  as  common,  if  not  much  more  so, 
than  horse  races.  This  fact  Is  not  only  com- 
mon knowledge,  but  the  terms,  as  applied  to 
"driving"  and  "racing"  with  automobiles  and 
bicycles,  have  been  generally  written  In  city 
ordinances,  state  statutes,  and  so  treated  in 
judicial  decisions. 

[2]  Neither  can  we  overlook  the  fact, 
which  Is  common  knowledge,  that  automo- 
bile racing  Is  as  dangerous,  In  that  accidents 
are  as  frequent  and  the  results  as  serious  at 
least  as  horse  racing,  and  was  so  long  prior 
to  the  writing  of  the  certificate.  Then  by 
what  authority  may  we  construe  the  general 
term  to  be  limited  to  horse  racing,  any  more 
than  we  may  limit  it  to  automobile  racing? 
Clearly  the  broad  term  "driving  races,"  as 
commonly  understood,  may  Include  automo- 
bile races  as  well  as  horse  races. 

In  volume  18,  Enc.  Brltannlca,  p.  916,  we 
have  a  very  general  account  of  automobile 
racing,  from  which  we  quote: 

"Progress  in  tbe  improvement  of  design  was 
slow  until  tbe  year  1894,  when  a  great  impetus 
was  given  to  the  French  industry  by  the  organ- 
ization, by  the  Petit  Journal,  of  a  trial  run  of 
motor  vehicles  from  Paris  to  Rouen.  The 
measure  of  success  attained  by  the  cars  caused 
considerable  surprise,  and  in  the  year  1895  a 
race  was  organized  from  Paris  to  Bordeaux 
and  back,  a  distance  of  744  m.,  when  the  win- 
ning vehicle  covered  the  journey  at  a  mean 
speed  of  15  m.  per  hour.  From  that  date  on- 
ward until  1908  racing  played  an  important 
part  in  the  development  of  the  motorcar;  in 
fact  it  is  not  going  too  far  to  say  that  up  to 
1904  it  played  a  vitally  important  part  therein." 

And  again: 

"But  it  stood  out  in  bold  relief  when  an  Eng- 
lish car  wrested  the  international  trophy  from 
its  French  rivals  in  1902.  The  Automobile 
Club  of  Great  Britain  and  Ireland  (now  the 
Royal  Automobile  Club)  at  once  secured  par- 
liamentary sanction  for  the  use  of  certain  roads 
in  Ireland  for  a  limited  period,  and  proceeded 
to  organize  a  race  worthy  of  the  issue  at  stake. 
The  race  was  won  by  the  Mercedes  car,  the 
latest  production  of  the  famous  house  of  Daim- 
ler." 


The  terms  "driver"  and  "driving,"  as  ap- 
plied to  an  operator  of  an  automobile,  was 
and  has  been  in  common  use,  in  general  con- 
versation, in  newspapers,  in  statutes  of  reg- 
ulation, and  in  judicial  opinions,  for  many 
years  before  the  date  of  the  certificate  in 
question.  It  is  so  used  in  the  Denver  Munic- 
ipal Code  of  1906  and  in  our  state  statute 
(chapter  114,  Laws  1913).  It  Is  so  defined  in 
28  Cyc.  p.  24.  It  has  been  so  used  without 
question  or  quibble  in  the  decisions  of  our 
own  appellate  courts  long  prior  to  the  issu- 
ance of  the  certificate  in  question. 

In  the  case  of  Hannan  v.  St.  Clair,  44  Colo. 
134,  96  Pac.  822,  published  In  the  same  year 
that  the  certificate  was  written,  it  was  said, 
among  other  references  to  the  "driver"  of 
the  automobile: 

"The  testimony  was,  we  think,  sufficient  to 
sustain  the  judgment  It  clearly  showed  negli- 
gence on  the  part  of  the  driver  of  the  automo- 
bile. The  driver  was  on  the  wrong  side  of  the 
street." 

See,  also,  Kent  v.  Treworgy,  22  Colo.  App. 
441,  125  Pac.  128;  Kent  v.  Cobb,  24  Colo. 
App.  264,  133  Pac  424;  Gibson  v.  Dupree,  26 
Colo.  App.  324,  144  Pac.  1133;  Phillips  v. 
Denver  Tramway  Co.,  53  Colo.  458,  128  Pac 
460,  Ann.  Cas.  1914B,  29.  ( 

The  term  has  been  so  used  by  the  appellate 
courts  of  other  states  without  exception,  and, 
In  so  far  as  we  have  been  able  to  ascertain, 
without  question. 

It  Is  said  In  Berry  on  the  Law  of  Automo- 
biles (1916  Ed.)  {  204: 

"The  words  'ride  or  drive/  as  used  in  a  stat- 
ute providing  a  penalty  for  'riding  or  driving' 
faster  than  a  common  pace  in  the  compact 
part  of  any  town,  are  not  limited  in  their  ap- 
plication to  persons  riding  or  driving  animals. 
Anything  ridden  or  driven  comes  within  the 
purview  of  the  act.  The  words  apply  to  the 
operation  of  automobiles,  and  it  is  not  material 
that  automobiles  were  unknown  to  the  legisla- 
tors at  the  time  the  act  was  passed." 

It  was  held  as  early  as  1879  by  the  Court 
of  Queen's  Bench,  4  Q.  B.  D.  228,  construing 
a  statute  prohibiting  "furiously  driving  a 
carriage,"  that  one  may  be  convicted  for  "fu- 
riously driving  a  bicycle."  It  was  said  by 
Mellar,  J.: 

"I  am  of  opinion  that  the  decision  of  the 
magistrates  was  right  The  words  of  the  sec- 
tion are,  'if  any  person  riding  any  horse  or 
beast,  or  driving  any  sort  of  carriage,  shall 
ride  or  drive  the  same  furiously  so  as  to  en- 
danger the  life  or  limb  of  any  passenger.'  The 
expressions  used  are  as  wide  as  possible.  It 
may  be  that  bicycles  were  unknown  at  the  time 
when  the  act  passed,  but  the  Legislature  clear- 
ly desired  to  prohibit  the  use  of  any  sort  of 
carriage  in  a  manner  dangerous  to  the  life  or 
limb  of  any  passenger.  The  question  is  whether 
a  bicycle  is  a  carriage  within  the  meaning  of 
the  act  I  think  the  word  'carriage'  is  large 
enough  to  Include  a  machine  such  as  a  bicycle 
which  carries  the  person  who  gets  upon  it  and 
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I  think  that  such  person  may  be  said  to  'drive' 
it  He  guides  as  well  as  propels  it,  and  may  be 
said  to  drive  it  as  an  engine  driver  is  said  to 
drive  an  engine.  The  furious  driving  of  a 
bicycle  is  clearly  within  the  mischief  of  the 
section,  and  seems  to  me  to  be  within  the 
meaning  of  the  words,  giving  them  a  reasonable 
construction." 

So  here  It  is  clearly  the  object  of  the  ex- 
emption to  exclude  liability  In  case  of  haz- 
ardous risks.  Particularly  is  this  made  ap- 
parent by  the  contract  provision  of  nonlia- 
bility in  case  of  "voluntary  exposure  to  dan- 
ger." 

Swanbrough  was  an  automobile  salesman. 
The  society  was  a  salesman's  society,  and 
his  certificate  was  under  class  A,  containing 
the  specified  exemptions.  In  the  light  of  his 
necessary  understanding  of  the  subject  at 
the  time,  we  cannot  say  that  he  did  not  read 
the  exemption  in  the  light  of  the  plain  lan- 
guage in  which  it  was  written. 

The  only  case  decided  by  any  of  our  appel- 
late courts  called  to  our  attention  wherein 
the  precise  principle  of  construction  was  in- 
volved is  that  of  State  v.  Thurston,  28  R.  L 
265.  66  Atl.  580.  This  case  was  reported  in 
1908.  and  construed  a  penal  statute  enacted 
in  1901.   The  court  said: 

"Gen.  Laws,  c.  74,  §  5,  as  amended  by  Pub. 
Laws.  c.  025,  November  28,  1901,  provides: 
'Every  person  who  shall  ride  or  drive  faster 
than  a  common  traveling  pace  in  any  of  the 
streets  of  Newport  or  Providence  or  in  the 
compact  part  of  any  town  or  village  in  the 
state,  or  in  any  road  leading  from  Pawtucket 
to  the  compact  part  of  Providence,  shall,  unless 
justifiable  cause  be  made  to  appear  for  such 
riding  or  driving,  be  fined  not  less  than  five  dol- 
lars nor  more  than  twenty  dollars  or  imprison- 
ed not  exceeding  ten  days  for  each  of- 
ence.'   *  •  •  * 

'The  language  used  in  this  section  is  ex- 
ceedingly broad:  'Every  person  who  shall  ride 
or  drive  faster  than  a  common  traveling 
pace.'  The  words  'ride  or  drive'  are  not  con- 
fined to  animals;  they  are  not  limited  in  any 
manner  whatsoever.  Anything  capable  of  being 
ridden  or  driven  comes  within  the  purview  of 
the  act.  It  is  argued  that  the  words'  'ride  or 
drive'  are  apt  words  in  a  statute  designed  to 
limit  the  fast  driving  of  horses  upon  the  high- 
ways of  the  state.  They  are  apt,  but  they  are 
not  restricted  to  horses  by  the  terms  of  the 
section.  They  are  also  apt  in  the  case  of  bicy- 
cles, motorcycles,  or  automobiles  when  ridden 
or  driven.  In  construing  statutes  of  this  kind 
it  is  usual  and  proper  to  consider  the  scope 
and  purpose  of  the  act  and  the  danger  or  mis- 
chief that  it  was  intended  to  guard  against 
The  act  was  evidently  passed  for  the  protection 
of  the  public  against  the  dangers  incident  to 
fast  riding  and  driving  of  any  sort,  not  only  of 
the  kind  with  which  the  legislators  were  famil- 
iar at  the  time,  but  also  any  kind  of  danger- 
ous riding  or  driving." 

As  Inimitably  described  by  Lew  Wallace, 
bis  hero,  Ben  Hur,  was  driving  a  race;  2,000 
years  later  Barney  Oldfield,  midst  like  plau- 


dits of  the  multitude,  was  driving  a  race — 
the  one  driving  a  chariot  race;  the  other 
driving  an  automobile  race.  Both  races  alike 
were  hazardous  to  the  driver.  Neither  inter- 
vening time  nor  the  fact  that  the  carriage  of 
the  one  was  propelled  by  Arabian  horses  of 
pure  blood,  while  the  carriage  of  the  other 
was  propelled  by  most  delicately  adjusted 
mechanical  power,  can  alter  the  plain  under- 
standing that  each  was  engaged  in  the  driv- 
ing of  a  race.  Neither  can  all  the  definitions 
written  in  the  centuries  between  change  the 
common  understanding  of  men  that  linked 
together  in  thought  these  men  engaged  in 
driving  races.  This  is  not  only  the  fact,  but 
it  is  the  common  understanding  of  the  fact, 
according  to  the  usage  and  custom  of  the 
times. 

So  that  we  cannot  in  reason,  nor  in  the 
exercise  of  any  just  power,  Insert  by  con- 
struction in  the  exemption  clause  of  the  cer- 
tificate, and  before  the  word  "races,"  any 
definitive  or  descriptive  word.  In  this  case 
it  is  as  reasonable  for  us  to  so  insert  the 
word  "automobile"  as  the  *word  "horse." 
We  must  construe  the  contract  as  of  the 
plain  meaning  that  its  words  imply. 

[3]  Counsel  urge  the  application  of  the 
rule  which  obtains  in  this  court,  applicable 
to  purely  benefit  accident  policies,  as  well 
as  to  the  ordinary  accident  policy,  that  where 
there  is  ambiguity  in  the  policy,  all  provi- 
sions, conditions,  or  exceptions  which  may 
tend  to  work  a  forfeiture  of  the  policy,  or 
limit  or  defeat  liability  thereunder,  should 
be  construed  most  strongly  against  the  in- 
surer and  most  favorably  toward  the  insury 
ed;  more  definitely,  that  when  the  exemption 
from  liability  is  reasonably  capable  of  two 
different  constructions,  that  one  most  fa- 
vorable to  the  insured  should  be  adopted. 

But  the  language  in  the  exemption  here 
considered  is  not  ambiguous,  nor  is  it  rea- 
sonably capable  of  two  different  construc- 
tions. 

We  said  in  Brown  v.  Knights  of  the  Pro- 
tected Ark,  43  Colo.  289,  96  Pac.  450: 

"If  the  contract  were  ambiguous  or  doubtful 
and  were  fairly  subject  to  different  interpreta- 
tions, it  would,  be  construed  most  strongly 
against  the  insuring  association.  But  courts 
are  required  to  enforce  these  contracts  as  they 
are  written;  in  this  respect  they  do  not  mate- 
rially differ  from  other  contracts;  when  they 
are  voluntarily  entered  into  and  their  terms 
are  reasonably  plain,  the  courts  have  no  alter- 
native; the  fact  that  a  particular  provision 
may  operate  harshly  or  inequitably  in  particu- 
lar cases  does  not  justify  a  judicial  disregard 
or  reconstruction  of  the  same." 

It  was  said  in  Standard  Life  &  Accident 
Ina  Co.  v.  McNulty,  157  Fed.  224,  85  C.  O. 
A.  22: 

"The  natural  obvious  meaning  of  the  provi- 
sions of  a  contract  should  be  preferred  to  any 
curious  hidden  sense  which  nothing  but  the  exi- 
gencies of  a  hard  case  and  the  ingenuity  of  a 
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trained  and  acute  intellect  would  discover. 
Delaware  Ins.  Co.  of  Philadelphia  v.  Greer,  57 
O.  C.  A.  188,  193,  120  Fed.  916,  921,  61  L.  R. 
A.  137.  The  reasonable  and  probable  meaning 
of  a  stipulation  in  an  agreement  should  be  pre- 
ferred to  one  that  is  irrational  and  improbable. 
Pressed  Steel  Car  Co.  v.  Eastern  Ry.  Co.  of 
Minnesota,  57  C.  C.  A  635,  637,  121  Fed.  609, 
611." 

It  is  certain  that  the  parties  to  this  con- 
tract, excepted  from  indemnity  injuries  sus- 
tained while  the  insured  was  driving  a  race, 
and  to  eay  that  he  was  not  driving  a  race, 
when  he  met  his  death,  is  to  distort  the 
meaning  of  the  English  language,  as  common- 
ly and  generally  understood. 

In  Delaware  Ins.  Co.  v.  Greer,  120  Fed. 
916,  57  C.  C.  A.  188,  61  L  R.  A.  137,  the 
Court  said: 

"Contracts  of  insurance,  however,  are  not 
made  by  or  for  casuists  or  sophists,  and  the 
obvious  meaning  of  their  plain  terms  is  not  to 
be  discarded  for  some  curious,  hidden  sense, 
which  nothing  but  the  exigency  of  a  hard  case 
and  the  ingenuity  of  an  acute  mind  would  dis- 
cover." 

In  order  that  fraternal  insurance  societies 
may  be  preserved,  and  their  membership  as 
a  whole  protected,  it  la  as  Imperative  that 
each  member  shall  fairly  observe  the  rules 
of  the  society  and  the  requirements  of  his 
contract  of  insurance,  as  that  the  society 
should  meet  its  obligations  when  such  re- 
quirements are  observed  by  the  insured. 

The  Judgment  is  affirmed. 

TELLER,  J.  (dissenting).  The  majority 
opinion  treats  the  words  "riding"  and  "driv- 
ing" as  present  participles  governing  "races," 
while  to  my  mind  they  are  clearly  adjectives 
qualifying  the  noun  "races."  The  former 
construction  is  based  in  the  opinion  wholly 
on  the  fact  that  persons  operating  automo- 
biles are  properly  described  as  "driving" 
them,  and  that  automobile  races  were  com- 
mon when  the  certificate  in  question  was 
issued. 

This  entirely  overlooks  the  contention  of 
plaintiff  In  error  that  the  exemption  clause, 
as  a  whole,  makes  the  second  named  con- 
struction necessary. 

The  first  provision  of  the  exemption  clause 
is  that  the  benefits  promised  shall  not  ex- 
tend'to  death,  etc.,  "while  the  insured  mem- 
ber is  acting  as  aviator,"  etc,  "or  is  playing 
professional  baseball,"  etc.  It  should  be 
noted  that  this  clause  expressly  exempts  from 
benefits  members  injured  "while"  doing  spe- 
cified acts,  present  participles  being  used 
with  the  auxiliary  verb  "is,"  forming  sen- 
tences grammatically  complete  and  requiring 
no  construction. 

In  the  next  line  the  construction  changes, 
and  it  Is  provided  that  such  benefits  shall 
not  "cover  or  extend  to  any  death,  disability, 
or  loss  resulting  from  fighting,  riding  or 


driving  arces,  overexertion  (unless  In  an  ef- 
fort to  save  human  life),  riot,  the  moving  or 
transforation  or  use  of  gunpowder,"  etc. 

Here  there  is  excluded  from  the  exemption 
specified  acts  or  events  designated  in  each 
class  by  one  word,  a  noun,  governed  by  the 
preposition  "from,"  but  followed  by  a  class 
of  events  not  expressed  by  one  word,  as  be- 
fore, but  by  a  present  participle  and  its  ob- 
ject, which  participle,  "moving,"  is,  accord- 
ing to  the  rules  of  good  English,  preceded  by 
the  article  "the,"  and  followed  by  the  prep- 
osition "of* — e.  g.,  "the  moving  of  gun- 
powder." Further  along  in  this  clause  we 
find,  "the  Intentional  taking  of  medicine  or 
drugs,"  etc. 

Why  should  it  be  supposed  that  one  who- 
thus  wrote  according  to  good  usage  should 
in  a  preceding  line  have  written  bad  Eng- 
lish? How  does  it  happen  that  the  language 
Is  not  "the  riding  or  driving  of  races,"  if 
the  writer  was  using  the  two  words  as  par- 
ticiples? Again,  why  should  the  writer  adopt 
the  barbarous  locution  "from  driving  races," 
when  he  everywhere  else  in  the  instrument 
shows  a  knowledge  of  good  English,  and  in- 
troduces his  present  participles  with  the  con- 
junction "while"?  Ordinary  usage  requires 
that  the  phrase  be  "driving  in  a  race,"  if 
"driving"  be  used  as  a  participle. 

The  word  "races,"  without  qualification, 
always  and  everywhere  is  taken  to  mean* 
horse  races.  If  one  is  mentioned  as  "follow- 
ing the  races"  or  "playing  the  races,"  every 
one  understands  that  horse  races  are  meant. 
There  are  two  kinds  of  horse  races — one  in 
which  the  participating  horses  are  ridden, 
and  the  other  in  which  they  are  driven.  All 
other  races  are  designated  by  the  name  of 
the  class  to  which  they  belong,  e.  g.,  automo- 
bile races,  boat  races,  and  foot  races.  This 
usage  is  general,  if  not  universal. 

To  treat  "riding"  and  "driving"  as  parti- 
cipial adjectives  is  to  give  this  clause  its  or- 
dinary and  natural  meaning,  and  make  it 
grammatical  and  harmonious.  This  is  the 
meaning  which  the  words  had  in  policies 
long  before  automobiles  were  Invented. 

The  construction  adopted  by  the  majority 
opinion  makes  "races"  include  all  speed  con- 
tests which  may  be  ridden  or  driven;  but 
no  reason  Is  apparent  why  other  races,  e.  g., 
yacht  races,  boat  races,  swimming  races,  etc^ 
should  not  be  included  In  the  list 

The  fact  that  insurance  policies  or  certif- 
icates like  the  one  in  this  case  are  sold  on 
solicitation  by  agents  of  the  Insurer,  who 
is  responsible  for  the  language  used,  is  a  po- 
tent reason  for  applying  the  rule  that,  in 
case  of  doubt  as  to  the  meaning  of  an  instru- 
ment, such  doubt  should  be  resolved  against 
the  one  who  drew  it  Such  a  doubt  exists 
here,  as  is  shown  by  the  difference  of  opin- 
ion by  members  of  the  court. 

In  a  case  recently  decided  by  this  court 
(Finding  v.  Ocean  A.  A  G.  Co.,  177  Pac  142) 
the  opinion,  written  by  the  writer  of  the  ma- 
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Jority  opinion  in  this  case,  contains  the  fol- 
lowing: 

"In  Wood  on  Fire  Insurance,  at  section  50, 
it  is  said:  It  is  the  duty  of  the  insurer  to 
clothe  the  contract  in  language  so  plain  and 
clear  that  the  insured  cannot  be  mistaken  or 
misled.  *  *  *  Having  the  power  to  Impose 
conditions,  and  being  the  party  who  draws  the 
contract,  he  must  see  to  it  that  all  conditions 
are  plain,  easily  understood,  and  free  from  am- 
biguity. •  •  •  Failing  to  employ  a  clear 
and  definite  form  of  expression,  the  benefit  of 
all  doubts  will  be  resolved  in  favor  of  the  as- 
sured.* ** 


From  Preferred  Accident  Ins.  00.  v.  Field- 
ing, 35  Colo.  19,  88  Pac  1013,  9  Ann.  Caa. 
016,  the  opinion  quotes  as  follows: 

"It  Is  now  a  well-recognized  rule  that,  where 
the  terms  of  a  policy  of  insurance  are  not  clear 
or  are  capable  of  two  constructions,  the  one 
which  is  most  favorable  to  the  insured  will  be 
adopted." 

If  the  language  under  consideration  la  not 
capable  of  two  constructions,  and  so,  within 
the  rule  thus  stated,  there  could  be  no  rea- 
son for  an  extended  discussion  of  it  in  the 
majority  opinion. 

The  judgment  should  be  reversed. 

BURKE,  J.  (dissenting).  I  am  of  the  opin- 
ion that  the  conclusion  reached  by  Justice 
TELLER  in  this  case  in  his  dissenting  opin- 
ion is  the  correct  one,  and  that  his  reason- 
ing is  irrefutable  from  the  standpoint  of 
grammatical  construction.  But,  as  grammat- 
ical construction  is  often  disregarded  by  the 
courts  If  a  different  construction  will  give 
effect  to  the  intention  of  the  parties  as  dis- 
closed by  a  consideration  of  the  entire  in- 
strument (Jackson  v.  Topping,  1  Wend.  [N. 
T.]'S88,  10  Am.  Dec.  515),  it  seems  to  me  that 
illustration  will  here  serve  us  better  than  ar- 
gument. 

The  language  in  this  policy  over  which  this 
contention  arises  either  means  "resulting 
from  riding  or  driving  In  any  races,"  or  "re- 
sulting from  any  riding  or  driving  races." 
It  is  common  usage,  when  speaking  of  an  au- 
tomobile race,  to  speak  of  "driving"  such  a 
race,  whereas  no  one  ever  speaks  of  an  auto- 
mobile race  as  "a  driving  race."  Hence,  if 
the  first  Interpretation  is  correct,  the  acci- 
dent in  question  came  within  the  exception ; 
If  the  second,  then  it  did  not.  To  reach 
either  conclusion  requires  careful  analysis 
and  construction.  The  meaning  of  this  clause 
in  this  policy  Is,  therefore,  to  say  the  least, 
a  matter  of  grave  doubt.  When  such  a  doubt 
exists  as  to  the  Interpretation  of  such  a  con- 
tract, it  must  be  resolved  in  favor  of  the  as- 
sured, as  has  been  held  by  this  court.  Find- 
ing v.  Ocean  A.  ft  G.  Co.,  177  Pac.  142;  Pre- 
ferred Accident  Ins.  Co.  v.  Fielding,  35  Colo. 
10-26,   83  Pac.   1013,   0   Ann.   Cas.  016. 

Hence  the  judgment  should  be  reversed. 
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In  re  JOHNSTON'S  ESTATE  (two  cases). 
(No.  16151.) 

(Supreme  Court  of  Washington.   May  13  and 
Aug.  5,  1010.) 


1.  Executors  and  Administrators  4P=»509(1) 
— Oboeb  Approving  Account  and  Decrkb 
of  Distribution— Vacation— Statute. 

Under  Rem.  Code  1915,  8  484,  subds.  3,  4, 
8,  heirs  and  legatees  of  decedents  could  attack, 
by  petition  to  vacate  in  the  court  where  made, 
an  order  approving  the  final  account  of  the  ad- 
ministrator with  the  will  annexed  and  the  de- 
cree of  distribution,  a  final  order,  and  therefore 
appealable,  where  there  were  many  irregulari- 
ties in  the  administration  proceedings  approved 
by  the  orders  or  decrees  sought  to  be  vacated, 
though  there  was  no  fraud. 

2.  EXECUTORS  and  Admhtsbtbatobs  «=»121 
(1>— Sale  of  Lots— "Unjustly  Made"  — 
Statutes.  i 

In  view  of  location  and  character  of  prop- 
erty, incumbrances,  and  condition  of  the  market 
at  the  time,  held,  that  sale  of  lots  of  estate  by 
an  administrator  with  the  will  annexed  was 
not  "unjustly  made"  to  render  the  administra- 
tor liable  to  heirs  and  legatees  under  Rem.  & 
BaL  Code,  H  1532.  1544,  and  1545. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Un- 
justly.] 

3.  Executors  and  Administrators  «=>118— 
Losses  from  Irregularities  in  Dealing 
with  Corporate  Stock. 

Despite  irregularities  in  the  handling  of  cor- 
porate stock  of  a  decedent's  estate,  administra- 
tor with  the  will  annexed  held  not  chargeable 
with  the  appraised  value  of  the  stock  for  the 
benefit  of  heirs  and  legatees;  the  estate  hav- 
ing realized  $7,500  in  cash  from  the  stock, 
which  never  really  was  salable,  and  has  become 
worthless. 

4.  Executors  and  Administrators  <s=>281— 
Irregular  Payment  or  Claims. 

Claims  against  a  decedent's  estate  paid  by 
the  administrator  with  the  will  annexed,  some 
of  which  were  presented  after  expiration  of  the 
statutory  time,  and  some  of  which  bore  no  in- 
dorsement of  approval  of  either  the  adminis- 
trator or  the  judge,  were  irregularly  paid. 

5.  Executors  and  Administrators  <@=>281— 
Ibreoulab  Payment  or  Claims— Right  of 
Heirs  and  Legatees. 

Heirs  and  legatees  of  a  decedent,  in  a  pro- 
ceeding to  set  aside  order  approving  the  final 
account  of  the  administrator  with  the  will  an- 
nexed and  the  decree  of  distribution,  held  not 
entitled  to  charge  the  administrator  with  the 
amounts  of  claims  twice  approved  by  the  court 
and  irregularly  paid  only  because  held  back 
from  presentation  to  help  the  estate  through  its 
financial  difficulties,  etc. 

6.  Executobs  and  Administbatobs  «=>  111(6) 
— Attoenet'8  Fees— Value  of  Estate. 

Attorney's  fees  of  $1,025  earned  while  act- 
ing for  the  executrix  of  an  estate  appraised 


=>For  other  cases  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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as  upwards  of  $144,000  held  excessive,  and  to 
be  reduced  to  $500;  the  actual  value  of  estate 
having  been  hardly  more  than  a  fourth  of  its 
appraised  value. 

7.  Executors  and  Administrators  <8=»496(2) 
—Statutory  Pees— Value  of  Estate. 

Statutory  administrator's  fees  should  not 
have  been  based  upon  the  appraised  value  of 
the  estate,  which  is  only  prima  facie  evidence  of 
the  real  value,  but  on  such  real  value,  where 
there  was  ample  evidence  thereof. 

8.  Executors  and  Administrators  <©=>488— 
Right  to  Statutory  Fees. 

An  administrator  who,  though  guilty  of 
irregularity,  has  been  guilty  of  no  fraud  or  mis- 
appropriation, and  has  shown  great  resource- 
fulness and  ability  in  handling  and  conserving 
the  estate  while  in  financial  difficulties,  Is  en- 
titled to  statutory  administrator's  fees. 

9.  Executors  and  Administrators  <8=>495 
(2)— Fees—  Property  Not  Part  or  Estate. 

Administrator  is  not  entitled  to  compute  his 
fees  on  the  value  of  certain  household  property 
which  did  not  pass  into  his  possession  as  ad- 
ministrator of  the  estate;  it  having  been  in- 
ventoried and  commissions  paid  upon  it  as  part 
of  the  estate  of  decedent's  husband,  of  whom 
the  administrator  was  also  personal  repre- 
sentative. 

10.  Executors  and  Administrators  cj=>509 
(4)— Final  Account  —  Vacation  for  Ir- 
regularity. 

Order  setting  aside  the  final  account  of  an 
administrator  with  the  will  annexed  held  jus- 
tified by  irregularity  in  reporting  certain  items, 
household  property  and  corporate  stock,  as  part 
of  decedent's  estate,  and  in  claiming  administra- 
tor's fees  thereon. 

11.  Executors  and  Administrators  <©=313 
—Money  in  Hands  of  Administrator- 
Interest. 

Payment  of  money  to  a  legatee  by  adminis- 
trator out  of  a  balance  in  his  hands,  on  which 
interest  was  allowable,  must  be  credited  as 
of  the  time  payment  was  made. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  W.  O.  Chapman,  Judge. 

In  the  matters  of  the  estates  of  David  Steele 
Johnston  and  Marie  Helen  Johnston.  Pro- 
ceeding by  heirs  and  legatees  to  set  aside  or- 
ders approving  the  final  accounts  of  the  ad- 
ministrator with  the  will  annexed  and  the  decree 
of  distribution  and  to  obtain  an  accounting. 
From  orders  directing  that  exceptions  to  the  ad- 
ministrator's reports  be  overruled,  and  that  his 
last  report  in  each  case  be  approved,  the  objec- 
tors appeal.  Judgment  reversed,  with  directions. 

L.  B.  Da  Ponte  and  Ellis,  Fletcher  &  Ev- 
ans, all  of  Tacoma,  for  appellants. 

Hayden,  Langhorne  &  Metzger  and  Bates  & 
Peterson,  all  of  Tacoma,  for  respondent 

TOLMAN,  J.  Tliis  is  a  proceeding  brought 
by  the  heirs  and  legatees  of  David  Steele 
Johnston  to  set  aside  the  order  approving  the 
final  account  of  the  administrator  with  the 
will  annexed  and  the  decree  of  distribution, 


and  to  obtain  an  accounting  from  such  ad- 
ministrator; also  a  like  proceeding  on  be- 
half of  the  legatee  of  Marie  Helen  Johnston, 
based  largely  upon  the  same  facts.  It  ap- 
pears from  the  petition  In  the  D.  S.  Johnston 
estate  that  the  decedent  died  in  Pierce  coun- 
ty, Wash.,  on  August  11,  1913,  leaving  a  non- 
intervention will,  by  the  terms  of  which  he 
bequeathed  to,  the  petitioners  James  Ronald 
Simon  and  George  Howard  Simon,  minor 
grandsons,  the  sum  of  $5,000  each.  The 
household  effects,  jewelry,  and  silverware 
were  left  to  the  widow;  and  the  remainder 
of  the  estate  was  devised  in  certain  allotted 
shares  to  the  widow  and  certain  children  and 
grandchildren  of  the  testator.  The  widow 
was  named  as  executrix,  without  bond.  The 
will  was  admitted  to  probate  in  Pierce  coun- 
ty. The  widow,  Marie  Helen  Johnston,  was 
confirmed  as  executrix,  and  entered  upon  her 
duties  as  such.  On  September  6,  1913,  an  in- 
ventory and  appraisement  were  filed,  show- 
ing the  total  value  of  the  estate  to  be  $144,- 
900,  but  no  order  of  solvency  was  ever  ob- 
tained. An  order  to  publish  notice  to  credi- 
tors was  made,  and,  without  any  other  pro- 
ceedings appearing  of  record  in  the  estate, 
the  executrix  died  on  February  24,  1914, 
leaving  a  will,  by  the  terms  of  which  she 
bequeathed  her  interest  in  the  estate  to  How- 
ard A.  Johnston.  Thereafter,  with  the  con- 
sent of  all  interested,  the  respondent.  Wai- 
ter M.  Harvey,  a  practicing  attorney  of 
Pierce  county,  who  had  theretofore  been  the 
attorney  and  close  personal  friend  of  the 
deceased  in  his  lifetime,  and  who  was  the  at- 
torney for  the  executrix  up  to  the  time  or 
her  death,  was  appointed  administrator  with 
the  will  annexed  of  both  estates,  and  dis- 
qualified as  such.  Respondent  proceeded  by 
petition  and  order  of  court  based  thereon  to 
convey  certain  real  estate  belonging  to  the 
D.  S.  Johnston  estate,  appraised  at  $24,000. 
to  the  National  Bank  of  Tacoma,  in  consid- 
eration of  the  assumption  by  the  bank  of 
$12,000  of  mortgage  indebtedness  secured 
thereon,  and  the  release  and  satisfaction  of 
$10,200  of  indebtedness  due  to  it  from  that 
estate.  This  is  the  only  act  of  the  adminis- 
trator not  attacked  or  questioned  by  the  pe- 
titioners. 

The  main  contentions  grow  out  of  the 
manner  in  which  the  administrator  handled 
some  347  vacant  and  unimproved  lofs  lying 
in  Woodlawn  addition  to  Tacoma,  appraised 
at  $15,000,  and  1,200  shares  of  the  capital 
stock  of  Eilers  Music  House,  a  corporation, 
appraised  at  $100,000.  We  have  with  infi- 
nite care  accomplished  the  herculean  task 
of  carefully  reading  and  considering  the  387 
pages  of  printed  briefs  and  the  177  pages 
of  the  abstract  of  the  record;  and,  the  ab- 
stract proving  to  be  argumentative  and  par- 
tisan, we  have  also  been  obliged  to  give  the 
same  painstaking  study  to  the  151  pages  of 
the  record,  the  306  pages  of  the  statement  of 
facts,  and  the  voluminous  files  in  both  pro- 
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bate  proceedings  as  would  have  been  required 
bad  no  abstract  been  furnished.  The  points 
raised  are  so  many  and  the  irregularities 
complained  of  are  so  numerous  that  it  is 
manifestly  impossible  to  discuss  or  even  men- 
tion each  of  them  without  unduly  extending 
this  opinion ;  but  whether  mentioned  or  not, 
each  has  been  given  a  careful  study.  The 
further  facts  will  sufficiently  appear  as  we 
proceed. 

The  trial  court,  after  a  full  hearing  upon 
the  petitions,  so  far  sustained  them  as  to  di- 
rect that  the  final  report  and  account  of  the 
administrator  and  the  decree  of  distribution 
In  both  estates  be  vacated,  and  the  admin- 
istrator waa  directed  to  file  a  new  report 
and  full  accounting  within  20  days.  With 
this  order  the  administrator  complied,  and 
filed  new  final  accounts,  not  differing  mate- 
rially from  the  accounts  which  had  been 
previously  attacked  and  set  aside.  To  these 
accounts  or  reports  petitioners  filed  objec- 
tions and  exceptions,  raising  the  same  Issues 
as  were  previously  raised  by  the  petitions; 
and,  the  matter  coming  on  to  be  heard  upon 
the  exceptions  in  a  different  department  and 
before  another  judge,  upon  the  testimony  pre- 
viously taken,  the  trial  court,  after  consider- 
ation, made  an  order  to  the  effect  that  it 
was  improper  for  him  to  review  the  rulings 
of  an  associate  judge  still  sitting,  or  to  ex- 
press his  views  upon  a  matter  already  pass- 
ed upon  in  another  department  of  the  same 
court,  and  directed  that  the  exceptions  be 
overruled,  and  that  the  last  report  of  the  ad- 
ministrator in  each  case  be  approved  as  his 
former  reports  were  approved  in  the  other 
department,  from  which  order  in  each  case 
this  appeal  Is  prosecuted. 

The  motion  to  dismiss  the  appeal  Is  not 
well  taken,  and  will  be  denied  without  a 
discussion  of  the  reasons  therefor. 

[1]  It  is  contended  by  respondent  that  the 
order  approving  the  final  account  and  decree 
of  distribution  was  a  final  order,  and  there- 
fore appealable,  and  that  petitioners  should 
nave  appealed  therefrom  instead  of  attack- 
ing it  by  petition  to  vacate  in  the  court 
where  made.  It  may  be  conceded  that  such 
Is  the  rule  where  It  is  sought  to  correct  an 
error  of  law  made  by  the  trial  court.  Sound 
Inv.  Co.  v.  Falrhaven  Land  Co.,  45  Wash. 
262.  88  Pac.  198,  and  cases  there  cited.  But 
these  authorities  in  no  wise  limit  the  force 
of  our  statute  (Rem.  Code,  8  464)  with  ref- 
erence to  the  vacation  and  modification  of 
judgments.  Appellants  in  filing  their  peti- 
tion were  apparently  proceeding  under  sub- 
divisions 3  and  4  of  that  statute,  and  per- 
haps also  under  subdivision  8 ;  and  they  cer- 
tainly charge  every  conceivable  form  of  ir- 
regularity and  make  many  harsh  charges  of 
fraud.  Without  going  Into  detail,  we  find 
that  the  charges  of  irregularity  were  amply 
sustained,  and  that  the  court  had  In  the  or- 
der and  decree  under  attack  approved  the 


payment  of  claims  against  the  estate  which 
were  not  presented  within  one  year,  had 
never  been  indorsed  with  the  approval  of 
the  administrator  or  the  judge,  and  could  not 
then  be  found  In  the  court  files,  as  well  as 
many  other  irregularities.  In  fact,  it  may 
be  said  that  irregularity  was  the  rule  and 
regularity  the  exception,  as  is  abundantly 
shown  by  the  record  now  before  us,  though 
we  think  the  charges  of  fraud  which  were  re- 
peated and  renewed  in  this  court  are  whol- 
ly un sustained  and  un proven.  These  irreg- 
ularities, which  unfortunately  abound,  bring 
the  case  within  the  purview  of  the  statute, 
and  place  it  without  the  rule  laid  down  in 
Sound  Inv.  Co.  v.  Falrhaven  Land  Co.,  supra. 
It  was  said  in  Re  Doane  Estate,  64  Wash. 
308,  116  Pac  847: 

"We  are  not  holding  in  this  case  that  the 
superior  court  has  not  jurisdiction  to  set  aside 
a  decree  settling  a  final  account  upon  a  proper 
showing." 

Nor  has  the  plain  language  of  the  statute 
been  anywhere  limited  by  construction,  so 
far  as  we  are  now  .advised.  Since  we  have 
found  that  there  was  no  fraud  proven,  but 
that  the  Irregularities,  which  cannot  be  de- 
nied, are  sufficient  under  the  statute  to  jus- 
tify the  vacation  of  the  order  and  decree,  we 
need  not  consider  those  cases  in  which  It 
was  sought  to  set  aside  a  decree  on  the 
ground  of  fraud,  after  the  expiration  of  the 
time  fixed  by  the  statute,  either  by  direct  or 
collateral  attack.  Jf,  then,  the  trial  court 
was  Justified  In  setting  aside  the  order  and 
decree  because  of  irregularities  in  obtaining 
it,  arising  from  the  failure  to  comply  with 
the  statutes  then  in  force  governing  the  pres- 
entation, allowance,  and  filing  of  claims 
against  the  estate,  whereby  the  decree  was 
caused  to  recite  the  approval  of,  and  the  ap- 
proval of  the  payment  of,  claims  which  the 
record  failed  to  disclose,  and  which  couid 
not  then  be  legally  enforced,  we  must  now 
inquire  whether,  after  the  filing  of  a  new 
account  and  the  taking  of  evidence  touching 
all  of  the  charges  made  by  the  petitioners, 
and  the  objections  and  exceptions  to  the  final 
account,  in  which  proceeding  all  parties  in 
interest  were  represented,  the  final  account 
should  have  been  approved. 

We  cannot  discuss,  or  even  state,  many  of 
appellant's  contentious;  but  those  not  stat- 
ed or  discussed  have  been  fully  considered 
and  found  to  be  without  merit  Confining 
this  opinion  to  the  principal  contentions,  we 
will  very  briefly  refer  to  the  following: 

[2]  1.  The  lots  In  Woodlawn  addition  were 
appraised  at  $15,000,  the  greater  part  being 
covered  by  a  mortgage  for  $3,800,  upon  which 
there  was  considerable  accrued  Interest,  and 
all  being  subject  to  taxes  and  assessments 
amounting  to  approximately  $2,000.  Shortly 
after  respondent  qualified,  proceedings  to 
foreclose  the  mortgage  were  commenced.  Re- 
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spondent  appeared  In  the  foreclosure  action, 
and  as  a  matter  of  favor,  and  by  dilatory 
tactics,  considerably  delayed  the  foreclosure. 
In  the  meantime  he  tried  diligently  to  find 
a  purchaser  for  this  property,  in  whole  or 
in  part,  without  success,  and  finally,  with- 
out authority  from  the  heirs  or  from  the 
court,  he  employed  an  agent  to  sell  the  lots 
at  retail  on  contract,  mostly  with  a  small 
payment  down,  and  the  balance  in  monthly 
installments,  agreeing  to  convey  good  title 
by  deed  when  the  purchase  price  was  fully 
paid ;  the  agent  to  receive  25  per  cent,  of  the 
sale  price  of  each  lot  as  his  commission, 
About  140  lots  were  sold  by  this  method, 
and  written  contracts  were  entered  into  with 
the  purchasers.  Respondent  received  from 
the  agent,  after  the  commissions  had  been 
deducted,  $1,474.75,  and,  in  addition,  there 
was  paid  to  him  direct  by  the  purchasers 
$475.  Not  having  realized  enough  money 
to  pay  off  the  mortgage  and  the  tax  liens,  so 
as  to  clear  the  title  and  enable  him  to  per- 
form his  contracts  with  the  purchasers,  and 
fearing  that  he  would  lose  the  property  en- 
tirely through  the  expiration  of  the  time  for 
redemption,  he,  in  connection  with  the  loan 
which  he  was  obtaining  from  the  same 
source,  which  will  be  referred  to  later,  con- 
veyed all  of  the  Woodlawn  property  by  means 
of  a  deed  in  blank,  executed  by  the  adult 
heirs  some  time  before,  in  anticipation  of  a 
possible  sale  of  the  lots  in  bulk*,  which  sale 
did  not  materialize,  to  a  representative  of 
the  Ellers  Music  House,  upon  condition  that 
respondent  should  furnish  $2,000  out  of  the 
loan  which  he  was  then  negotiating  toward 
the  payment  of  the  incumbrances  on  the  lots, 
and  the  Ellers  Music  House  should  pay  off 
the  remainder  of  such  incumbrances,  so  that 
the  property  would  be  freed  from  liens,  and 
that  part  which  had  been  sold  on  contract 
could  be  conveyed  to  the  several  purchasers. 
After  this  arrangement  was  completed,  re- 
spondent sold  the  contracts  which  he  then 
held  for  the  lots  previously  sold,  upon  which 
there  was  still  unpaid  some  $3,400  or  $3,- 
500,  to  the  Eilers  Music  House  for  $2,850, 
but  later  took  back  a  contract  for  $1,000, 
returning  that  much  of  the  consideration, 
so  that  Eilers  Music  House  actually  paid 
him  $1,850  for  such  of  the  contracts  as 
they  finally  received.  All  of,  this  was  car- 
ried through  without  advising  the  heirs,  and 
without  any  authority  from  the  court,  though 
after  it  was  all  completed,  and  on  or  about 
May  10,  1916,  shortly  before  attempting  to 
finally  close  the  estate,  these  facts,  with  the 
exception  of  the  sale  and  assignment  of  the 
contracts,  were  reported  to  the  court  by  re- 
spondent, and  on  ex  parte  hearing  without 
notice  an  order  approving  the  acts  reported 
was  made  by  the  court.  No  books  of  account 
were  kept  by  respondent  covering  this  or 
any  other  of  his  financial  transactions,  and 
even  the  money  received  was  sometimes  de- 
posited to  his  individual  credit  in  the  bank, 


instead  of  being  all  carried  in  a. trust  ac- 
count; a  course  of  conduct  which  must  be 
condemned  severely,  whether  or  not  loss  fol- 
lows. And  yet  counsel  for  appellants  have 
not  by  a  long  and  skillful  cross-examination, 
or  by  any  other  evidence,  been  able  to  pre- 
sent anything  which  raises  even  a  doubt  that 
all  the  money  thus  received  by  respondent 
has  not  been  fully  accounted  for.  Petition- 
ers, while  contending  that  these  sales  are' 
void,  are  not  here  seeking  to  recover  the  lots 
sold,  as  Indeed  they  could  not  in  any  action 
to  which  the  purchasers  are  not  parties.  But 
their  object  is  to  hold  the  administrator  for 
the  appraised  value  of  the  Woodlawn  lots, 
under  sections  1544  and  1545,  Rem.  *  BaL 
Code,  then  in  effect  The  latter  section  pro- 
vides: 

**  *  •  •  If  any  has  been  sold  for  less  than 
the  appraisement,  be  shall  not  be  responsible 
for  the  loss  if  the  sale  has  been  unjustly  [justly] 
made." 

From  which  it  is  argued  that,  if  the  sale 
has  been  unjustly  made,  the  administrator 
will  be  held  to  be  liable.  It  will  be  observed 
that  the  intent  of  the  statute  is  to  create  lia- 
bility only  when  a  sale  has  been  unjustly 
made  and  not  when  irregularly  made.  It 
must  be  conceded  that  these  sales  were  ir- 
regularly made,  but  our  careful  study  of  the 
facts  convinces  us  that,  in  view  of  the  loca- 
tion and  character  of  the  property,  the  in- 
cumbrances thereon,  and  the  condition  of  the 
market  during  the  period  in  question,  not 
only  is  there  no  evidence  that  the  sales  were 
unjustly  made,  but,  on  the  contrary,  the 
course  followed  by  the  administrator  was 
probably  the  only  course  which  would  have 
enabled  the  estate  to  realize  anything  out 
of  this  property ;  and,  therefore,  there  is  no 
liability  under  the  statute  referred  to.  Still 
less  is  there  a  double  liability  under  section 
1532,  Rem.  &  BaL  Code. 

[3]  2.  The  1,200  shares  of  the  capital  stock 
of  Ellers  Music  House,  appraised  at  $100,000, 
were  never  sold,  and  shortly  after  the  ap- 
praisement was  made  the  Ellers  Music  House 
became,  if  it  was  not  already,  involved  In 
financial  difficulties,  and  a  committee  of  Its 
creditors  took  charge  of  Its  affairs  and  re- 
mained in  control  for  some  time.  True  this 
committee  was  discharged  before  the  estate 
was  closed,  but  the  corporation  shortly  there- 
after went  into  bankruptcy,  and  at  no  time 
since  the  death  of  Mr.  Johnston  has  it  paid 
any  dividends,  nor  has  the  stock  had  a  mar- 
ket value.  If  it  were  ever  salable  at  all, 
which  is  extremely  doubtful,  it  could  have 
been  sold  only  to  some  one  already  identi- 
fied with  the  business,  and  presumably  at  a 
price  not  greater  than  its  real  value;  and  it 
is  not  reasonable  to  suppose  that  any  person 
connected  with  the  business,  and  familiar 
with  the  affairs  of  the  corporation,  would  at 
any  time  have  paid  any  substantial  sum  for 
the  stock.  The  administrator,  the  heirs,  aDd 
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those  connected  with  the  Eilera  Music  House 
seemed  to  have  hoped  that  the  corporation 
would  work  out  of  its  difficulties,  and  that  its 
stock  would  some  time  in  the  future  become 
valuable.  The  stock  was  held  by  and  with 
the  consent  of  the  heirs,  in  the  hope  that 
eventually  something  substantial  might  be 
realized  therefrom.  Without  fully  advising 
the  heirs  as  to  the  conditions,  and  without 
previous  authority  from  the  court,  the  ad- 
ministrator pledged  this  stock  to  the  Ellers 
Music  House  to  secure  a  loan  to  the  estate 
of  $7,500  then  obtained  in  cash,  in  connec- 
tion with  the  transfer  of  the  Woodlawn  loft 
hereinbefore  referred  to,  and  also  pledged 
the  stock  at  the  same  time  to  secure  payment 
of  the  claim  of  Ellers  Music  House  against 
the  estate,  which  had  existed  prior  to  Mr. 
Johnston's  death,  then  amounting  to  upwards 
of  $14,000.  Since  by  this  proceeding  the  es- 
tate actually  realized  $7,600  in  cash  from  an 
asset  which  never  was  salable,  and  has  since 
become  worthless,  and  the  remainder  of  the 
estate  has  been  freed  from  the  previously 
existing  indebtedness  due  the  Ellers  Music 
House,  notwithstanding  the  irregularities 
complained  of,  we.  can  see  no  justice  In  the 
demand  that  the  administrator  be  charged 
with  the  appraised  value  of  this  stock. 

f4, 1]  S.  The  claims  against  the  estate 
which  were  paid  by  the  administrator 
amounting  to  $2,034.50,  some  of  which  were 
presented  after  the  expiration  of  the  statu- 
tory time,  some  of  which  bore  no  indorse- 
ment of  approval  of  either  the  administrator 
or  the  judge,  were,  no  doubt,  Irregularly 
paid.  If  the  question  were  presented  here 
by  the  holder,  attempting  to  enforce  pay- 
ment upon  a  claim  lacking  something  which 
the  statute  required  him  to  do,  we  should  be 
obliged  to  hold  that  the  law  would  give  him 
no  relief.  Bntterworth  v.  Bredemeyer,  80 
Wash.  677,  155  Pac.  152;  In  re  Estate  of 
Parks,  178  Pac.  880. 

These  claims  which  were  not  presented 
within  the  year  were  a  claim  of  one  of  the 
petitioners  herein,  who  was  a  son  of  the 
deceased,  and  the  McKenna  claim,  both  of 
which  were  apparently  held  back  out  of  a 
desire  to  assist  the  estate  through  its  finan- 
cial difficulties  and  until  the  claimants  were 
advised  that  the  administrator  was  prepared 
to  pay.  All  of  the  other  claims  were  duly 
presented;  and  each  creditor  did  all  that  the 
statute  then  required  him  to  do.  The  failure 
to  approve,  have  the  court  approve,  and  file 
was  that  of  the  administrator,  who  relies 
upon  his  approval  shown  in  his  final  report 
and  the  approval  of  the  court  in  the  order  ap- 
proving his  final  report.  And,  under  the  pe- 
culiar conditions  existing  here,  the  petition- 
ers should  not  be  permitted  to  profit  by  the 
Irregularity.  These  claims  have  all  been 
paid,  and  the  payment  has  been  twice  ap- 
proved by  the  court  below,  and,  except  in 
one  instance,  there  is  no  contention  but  what 


they  were  just  claims,  and  the  creditors  were 
morally  entitled  to  their  money.  Shall  we 
then  take  from  the  creditors  that  which  was 
rightfully  theirs,  though  irregularly  receiv- 
ed, and  give  it  to  one  who  has  no  right  there- 
to? Or  shall  we  compel  an  administrator 
who  has  Irregularly  paid  a  just  debt,  because 
only  of  such  irregularity,  to  again  pay  the 
money,  not  to  the  creditor,  but  to  one  who 
has  no  right  thereto,  either  legally  or  .moral- 
ly? We  think  there  Is  no  warrant  in  law 
or  equity  for  such  a  course.  The  one  and 
only  claim  which  is  disputed  Is  that  of  re- 
spondent for  services  rendered  deceased  in 
his  lifetime,  amounting  to  $450.  This  claim 
was  presented  within  the  year,  was  approv- 
ed by  the  court,  was  on  file,  and  Is  support- 
ed by  respondent's  testimony,  drawn  out  by 
petitioners'  own  examination.  There  is  no 
evidence  In  the  record  disputing  its  justness 
or  validity. 

4.  The  penciled  memorandum  in  the  inven- 
tory of  "money,  $631.49,"  Is  not  shown  to 
have  been  money  coming  into  the  hands  of 
the  administrator.  Respondent  was  appoint- 
ed on  April  4,  1914,  and  his  inventory,  which 
Is  a  duplicate  of  the  inventory  theretofore 
filed  by  bis  predecessor,  is  dated  January  3, 
1915.  The  record  contains  no  explanation  of 
this  item,  respondent  seemed  wholly  unable 
to  explain  it,  and  the  only  plausible  explana- 
tion which  occurs  to  us,  supposing  the  mem- 
orandum to  have  been  made  by  respondent 
In  his  own  handwriting,  is  that  during  the 
time  which  elapsed  between  the  making  of 
the  first  Inventory  and  the  making  of  the  sec- 
ond inventory  this  amount  of  money  had 
been  realized  from  some  of  the  other  items 
shown  on  the  inventories.  Petitioners  do  not 
attempt  to  show  that  any  such  amount  of 
money  was  due  the  estate  from  any  source, 
or  ever  came  into  respondent's  hands;  and 
we  think  the  only  fair  inference  is  that,  if 
it  be  a  memorandum  of  money  received,  it 
was  money  realized  from  the  other  property 
inventoried.  % 

[I]  5.  The  court,  in'  approving  the  final  ac- 
count, allowed  respondent  $1,025  as  attor- 
ney's fees,  earned  as  attorney  for  Marie  Hel- 
en Johnston  during  the  time  she  acted  as 
executrix;  and  it  is  stipulated  that  three 
well-known  and  reputable  members  of  the 
Pierce  county  bar  would  testify  that  the 
services  were  worth  that  sum.  The  allow- 
ance was  made,  and  this  testimony  would 
have  been  given,  upon  the  theory  that  the 
estate  had  assets  of  upwards  of  $144,000; 
while,  as  we  have  seen,  by  reason  of  there 
having  been  but  little,  if  any,  real  value  in 
the  Woodlawn  lots,  and  in  the  Ellers  Music 
House  stock,  the  actual  value  of  the  estate 
was  hardly  more  than  one-fourth  that 
amount  The  value  of  the  estate  being  al- 
ways an  item  to  be  taken  into  consideration 
in  fixing  fees,  we  think  the  allowance  here 
made  was  too  much;  and  in  view  of  what 
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the  value  of  the  estate  has  proved  to  be, 
as  well  as  considering  what  the  services  were, 
and  the  time  over  which  they  extended,  as 
shown  by  the  record,  we  think  $500  an  ample 
allowance  for  such  fees. 

[7,  8]  6.  The  court  allowed  the  statutory 
administrator's  fees,  based  upon  the  ap- 
praised value  of  the  estate.  While  the  ap- 
praised value  may  be  the  prima  facie  value, 
if  nothing  to  the  contrary  is  shown,  here  we 
have  ample  evidence  of  the  real  value,  and 
the  fees  should  have  been  based  thereon.  It 
is  contended,  however,  that  under  the  author- 
ity of  In  re  Anderson,  97  Wash.  688, 167  Pac. 
71,  no  fees  whatever  should  be  allowed.  We 
hold,  however,  from  the  whole  record,  that 
no  fraud  or  misappropriation  whatever  has 
been  shown.  The  respondent  here  had  to  and 
did  show  great  resourcefulness  and  ability 
in  handling  and  conserving  the  estate.  His 
fauk  lay  in  not  keeping  proper  records  and 
accounts,  in  not  procuring  authority  before 
he  acted,  in  unintentionally,  we  think,  mis- 
leading the  heirs  in  his  correspondence  and 
reports,  which  was  due  primarily  to  his  fail- 
ure to  keep  accounts,  and  refer  to  them  for 
the  facts  in  writing  to  the  heirs,  and  in 
claiming  excessive  compensation.  Our  study 
of  the  record  convinces  us  that  a  final  ac- 
count should  be  approved  and  an  allowance 
of  fees  made  as  follows: 

Money  received  from  the  sale  of  lots  In 
Woodlawn  addition  through  the  aaiee 
agent   $  1,474  76 

Money  received  on  such  contracts,  paid  di- 
rect to  the  administrator   476  00 

Received  from  Eilers-  Music  House  from 
sale  of  uncollected  contracts   1,850  00 

Received  from  Dr.  Balabanoff   900  00 

Total  realized  from  Woodlawn  lots  $  4,699  75 

Less  amount  paid  by  the  administrator 
toward  removing  Incumbrances   2,000  00 


Amount  actually  received  from  sale  of.  lots 
In  Woodlawn  addition  $  2,699  76 

To  this  ahould  be  added  the  loan  from  Ei- 
lers Music  House,  secured  by  stock  as 
collateral    7,600  00 

Deposited  In  National  Bank  of  Tacoma   131  49 

Collected  from  Eilers  Music  House  debt 
due  deceased   2,000  00 

Received  from  Howard  A.  Johnston  as  ad- 
vances   400  60 


Total  cash  received  from  all  sources... $12,731  74 

Disbursements  on  account  of  lots  In  Wood- 
lawn addition: 

Payment  of  taxea,  commission,  and  attor- 


ney's  fees  $  162  43 

Expenses  of  administration,  taxes,  inheri- 
tance tax,  guardian  ad  litem  fees,  and  at- 
torney's fees  as  reduced  3,117  69 

Payment  of  claims  against  estate   2,934  50 


Total  disbursements  (6,204  61 

Net  cash  on  hand  $6,527  13 


For  the  purpose  of  fixing  the  administra- 
tor's fees,  the  following  items  should  be  con- 
sidered: 


Total  cash  received  by  administrator  from 
all  sources,  as  before  set  forth,  less  ad- 
vances by  Howard  A.  Johnston,  which 
were  not  a  part  of  the  estate  $12,331  24 

Value  of  real  estate  conveyed  to  National 
Bank  of  Tacoma  in  satisfaction  of  debts. .  24,000  00 

Appraised  value  of  household  goods   3,500  00 

Total  value  of  estate  $39,831  24 

Statutory  fees  on  this  amount  $  1,633  24 

This  fee  should  be  divided  between  re- 
spondent and  the  estate  of  Marie  Helen 
Johnston,  In  the  same  proportion  as  the  fee 
heretofore  allowed  was  divided.  Upon  re- 
spondent's final  report,  as  originally  present- 
ed, and  apparently  at  his  request,  and  cer- 
tainly with  his  consent,  of  the  fee  then  claim- 
ed, approximately  17^4  Per  cent,  was  found 
to  have  been  earned  by  the  executrix  prior 
to  her  death;  and,  applying  the  same  per- 
centage here,  $286  out  of  the  $1,633.24  allow- 
ed as  fees  should  be  paid  to  the  estate  of 
Marie  Helen  Johnston  and  there  accounted 
for.  Deducting  the  $1,633.24  allowed  as  fees 
to  the  executrix  and  administrator  with  the 
will  annexed  from  the  cash  on  hand  of  $6,- 
527.13  leaves  in  the  hands  of  the  adminis- 
trator to  be  distributed  under  the  terms  of 
the  will  $4,893.89. 

[9, 1 0]  With  reference  to  the  estate  of  Ma- 
rie Helen  Johnston,  deceased,  the  respond- 
ent, as  administrator  with  the  will  annexed, 
inventoried  as  assets  of  that  estate  $1,025  as 
commissions  allowed  the  deceased  as  execu- 
trix of  the  estate  of  D.  S.  Johnston,  which 
amount  we  bave  seen  must  be  reduced  to 
$286.  -The  administrator  also  included  in  the 
inventory  and  claimed  commissions  upon  the 
household  furniture,  etc.,  belonging  to  the 
estate  of  D.  S.  Johnston,  which,  as  we  have 
seen,  was  administered  in  that  estate.  Fees 
have  been  allowed  thereon,  and  it  must  be 
held  that  such  household  property  did  not 
pass  into  the  respondent's  possession  as  ad- 
ministrator of  the  Marie  Helen  Johnston  es- 
tate, and  be  is  not  entitled  to  compute  ad- 
ministrator's fees  again  upon  tbe  value  of 
that  property.  Respondent  also  inventoried 
and  was  allowed  fees  upon  200  shares  of  the 
capital  stock  of  Eilers  Music  House,  being 
the  one-sixth  Interest  in  the  1,200  shares  be- 
longing to  the  estate  of  D.  S.  Johuston,  de/ 
ceased,  which  might  have  come  to  Marie  Hel- 
en Johnston  had  the  same  ever  been  freed 
from  the  debts  of  the  D.  S.  Johnston  estate 
and  distributed.  This  one-sixth  interest,  or 
200  shares,  was  given  an  appraised  value  of 
$11,866.  Manifestly  the  estate  of  Marie  Hel- 
en Johnston  never  received  any  part  of  these 
shares,  and  the  irregularity  in  reporting 
these  items  and  claiming  administrator's  fees 
thereon,  which  approaches  the  nearest  to  bad 
faith  of  anything  we  have  found  In  the  rec- 
ord, was  sufficient  to  Justify  the  order  set- 
ting aside  the  final  account.  The  record  con- 
vinces us  that  respondent's  final  report  to 
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the  following  effect  may  be  approved,  and 
fees  allowed  him  as  herein  stated: 

Cash  collected  on  Detroit  mortgage  8588  68 

fees  as  executrix  of  the  estate  of  D.  8.  John- 
ston,  deceased  888  00 

Total  cash  reoelved  and  total  value  of 
estate   $814  « 

From  which  should  be  deducted  the  fol- 
lowing disbursements: 

Premium  on  bond  I  0*  67 

Clerk's  fees   10  76 

Publication  of  notice  to  creditors   6  00 

Filing  Una!  account  and  publication  of  show 

cause  order   10  00 

Statutory  administrator's  fees  •  W  08 

Total    disbursements  8149  ♦* 

Leaving  on  hand  and  subject  to  distribution 
under  the  terms  of  the  will  $*«  88 

The  Judgment  appealed  from  is  revers- 
ed, with  directions  to  proceed  hi  harmony 
with  the  views  herein  expressed.  Appellant 
will  not  be  permitted  to  recover  costs  of  the 
abstract 

CHADWICK,   C.   J.,   and  MITCHELL, 
MACKINTOSH,  and  MAIN,  JJ.,  concur. 

PER  CURIAM.  [II]  The  decision  in  this 
case  is  silent  on  the  matter  of  interest,  and 
also  fails  to  make  mention  of  a  payment  of 
$500  made  by  the  administrator  with  the  will 
annexed  of  the  estate  of  Marie  Helen  Johnston 
to  Howasd  A.  Johnston,  the  legatee.  Interest 
is  properly  allowable  upon  the  balance  in  the 
hands  of  the  administrator  on  July  1,  1916,  at 
the  legal  rate,  and,  of  course,  the  payment  to 
the  legatee,  which  is  not  disputed,  must  be 
credited  as  of  the  time  it  was  made.  This 
expression  of  the  views  of  thiB  court  may  be  read 
in  connection  with  the  original  opinion,  so  that 
there  may  be  no  uncertainty  as  to  its  meaning 
upon  these  points. 


(106  Wash.  659) 
DANIEL  v.  DANIEL  et  nx.    (No.  14951.) 

(Supreme  Court  of  Washington.   May  12, 1919.) 

1.  Pleading  cj=>279(3)—  Supplemental  Com- 
plaint—Settlement Penoino  Suit— Set- 
ting A8IDB. 

In  daughter's  action  against  her  father  and 
stepmother  to  recover  her  interest  in  her  de- 
ceased mother's  share  of  community  property, 
where  settlement  was  entered  into  pending  the 
action,  court  properly  permitted  plaintiff  before 
action  had  been  dismissed  pursuant  to  agreement 
to  file  supplemental  complaint,  alleging  that  set- 
tlement had  been  procured  by  fraud,  and  ask- 
ing that  agreement  to  dismiss  and  quitclaim 
deed  executed  pursuant  thereto  be  set  aside. 

2.  Equity  <8=>39(1)— Relief. 

Equity,  having  jurisdiction  of  a  controversy, 
can  in  one  proceeding  afford  complete  relief. 

3.  HU8BANO    AND    WlFB    «=>274  (4)— COMMU- 

hity  Property— Right  or  Heir— Settle- 
ment—Fraud. 
In  daughter's  action  against  father  to  re- 
cover her  interest  in  deceased  mother's  share  of 
community  property  and  to  Avoid  purported  set- 
tlement opon  ground  of  fraud,  the  entire  trans- 
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action  with  reference  to  the  settlement,  in- 
cluding the  oral  agreement  leading  up  to  the 
writings  entered  into  pursuant  thereto,  may  be 
shown. 

4.  Husband  and  Wife  <g=>274  (4)  —  Heir's 
Interest  in  Community  Estate— Settle- 
ment—Fraud— Evi  dence. 

In  daughter's  action  against  father  to  faavi 
her  interest  in  deceased  mother's  share  of  com- 
munity property  set  aside,  where  supplemental 
complaint  was  filed  to  set  aside,  upon  ground 
of  fraud,  purported  settlement  entered  into 
pending  action,  evidence  held  convincing  that 
father,  in  inducing  daughter  to  make  settlement 
agreement,  did  not  act  in  good  faith,  but  in- 
tended  to  procure  daughter's  interest  without 
giving  her  actual  benefits  she  was  led  to  believe 
she  would  receive  as  consideration  therefor. 

5.  Husband  and  Wife  «=»274(1)— Child's 
Interest  in  Mother's  Estate— Settlement 
with  Father— Fraud. 

Where  daughter  brings  action  against  fa- 
ther and  stepmother  to  have  her  interest  in  de- 
ceased mother's  snare  of  community  property 
set  aside,  and  pending  action  father  induces 
daughter  to  enter  into  settlement  agreement 
without  intending  to  actually  give  daughter  such 
benefits  of  the  agreement,  the  settlement  is 
fraudulent,  entitling  daughter  to  vitiate  it, 

ft.  Judgment  «=>203  —  Separate  Judgment 
on  Supplemental  Complaint  —  Fraudu- 
lent Settlement. 

Where  daughter,  suing  father  and  step- 
mother to  have  her  interest  in  deceased  mother's 
share  of  the  community  property  set  aside,  filed 
supplemental  complaint  to  set  aside  purported 
settlement  made  pending  the  action  on  ground 
of  fraud,  court  was  not  required  to  enter  formal 
judgment  upon  finding  that  settlement  was 
fraudulent,  so  that  an  appeal  could  be  taken 
therefrom,  but  could  proceed  to  try  case  upon  is- 
sues as  raised  by  original  complaint,  answer, 
and  reply,  and  enter  decree  at  the  conclusion 
of  the  trial;  only  one  judgment  being  neces- 
sary, since  there  was  but  one  action*. 

7.  Evidence  €=273(3) — Ownership  of  Prop- 
erty—Declarations and  Admissions. 

On  an  issue  between  plaintiff  and  defendant 
as  to  ownership  of  property,  defendant's  acts 
tending  to  show  ownership  on  his  part  and  his 
declarations  and  admissions  of  ownership  are 
admissible,  though  acts  occurred  or  admissions 
were  made  prior  to  the  time  the  controversy  be- 
tween the  parties  arose, 

8.  Evidence  «J=>222(1)  —  Admissions  by 
Party. 

In  a  civil  action  the  admissions  by  a  party 
of  any  fact  material  to  the  issue  are  always 
competent  evidence  against  him,  wherever, 
whenever,  or  to  whomsoever  made. 

9.  Husband  and  Wife  «=>254  —  Property 
Rights  —  Trust  Relation  —  Community 
Property. 

Where  husband  purchased  property  and  had 
deed  executed  to  and  title  taken  in  name  of 
another  party,  his  relation  to  wife  as  to  such 
property  was  not  that  of  a  trust  relation,  but 
property  became  community  property,  under 
the  Community  Property  Law  (Rem.  Code  1915, 
f  6917). 
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10.  TBUST8  «=>43  (1)— Expbess  Trust— Parol 
Evidence. 

An  express  trust  in  real  estate  cannot  be 
established  by  parol  evidence. 

11.  Limitation  of  Actions  *=s  104(1)— Ac- 
tion to  Establish  Interest  in  Commu- 
nity Property— -Concealment  bt  Father. 

Daughter's  action  against  rather  and  step- 
mother to  have  her  interest  in  deceased  moth- 
er's share  of  community  property  established 
was  not  barred  by  limitations  under  Rem.  Code 
1915,  {  786,  because  of  failure  to  bring  action 
within  seven  years  from  mother's  death,  where 
father  concealed  his  interests  in  the  property, 
and  deed  was  not  recorded  until  within  seven 
years  from  commencement  of  action. 

12.  Appeal  and  Ebbob  «=»889  (2)— Amend- 
ments Regarded  as  Made. 

In  action  to  have  interest  in  property  es- 
tablished and  set  aside,  defects  in  complaint 
held  not  fatal  on  appeal,  where  such  defects 
were  amendable,  in  which  case  the  amendment 
will  be  considered  as  made. 

13.  Husband  and  Wife  «s=>274(4)  —  Com- 
munity Property  —  Sufficiency  of  Evi- 
dence. 

In  daughter's  action  against  father  and 
stepmother  to  have  her  interest  in  deceased 
mother's  share  of  the  community  estate  set 
aside,  involving  issue  of  whether  such  property 
was  community  property  or  had  been  acquired 
by  father  subsequent  to  mother's  death,  evidence 
held  to  preponderate  in  favor  of  the  daughter. 

14.  Tenancy  in  Common  <*=>28(1)— Coten- 
ant  in  Possession— Improvements— Right 
to  Profits. 

Where  one  tenant  in  common  enters  on  the 
common  estate,  which  in  its  then  condition 
yields  no  profit,  and  so  improves  it  as  to  make 
it  productive,  he  is  entitled  to  all  the  profits 
produced  by  means  of  his  improvements. 

15.  Tenancy  in  Common  «=>37— Cotenant 
in  Possession— Profits— Accounting. 

Where  profits  from  common  property  are 
the  result  of  the  individual  labors  of  tenant  in 
possession,  and  no  demand  for  an  accounting 
has  been  made,  an  accounting  will  not  be  de- 
creed. 

16.  Husband  and  Wife  «J=»274(1)  —  Com- 
munity Property— Profits  —  Accounting. 

Daughter,  in  having  her  interest  in  deceased 
mother's  share  of  the  community  property  set 
aside  after  father  had  withheld  such  interest 
from  daughter  under  an  adverse  claim,  is  en- 
titled to  an  accounting  for  her  share  of  the  in- 
come from  the  common  property  since  mother's 
death,  where  property  was  productive  at  time 
daughter's  interest  attached. 

17.  Husband  and  Wife  «=»274(1)  —  Com- 
munity Property  —  Death  of  Wife— In- 
terest op  Surviving  Child. 

Daughter's  interest  in  community  property 
upon  mother's  death  is  that  of  a  tenant  in  com- 
mon with  the  father. 


18.  Courts  «=>18— Jurisdiction— Real.  Es- 
tate. 

Action  involving  the  question  of  title  and 
right  of  possession  to  land  must  be  tried  in  the 
state  where  the  land  is  situated. 

19.  Husband  and  Wife  <a=»265— Community 
Pbopebty— Accounting. 

■  There  can  be  no  accounting  between  hus- 
band and  wife  as  to  community  property,  at 
least  until  after  its  dissolution  of  the  commu- 
nity interest  by  divorce  or  some  other  method 
authorized  by  law. 

20.  Husband  and  Wife  <*=»274(1)  —  Com: 
munity  Property — Interest  of  Surviving 
Child— Mortgages. 

Mortgages  placed  upon  community  property 
after  wife's  death,  as  between  husband  in  pos- 
session and  surviving  child  whose  interest  in  the 
property  is  being  withheld,  are  liens  only  as  to 
the  husband's  interests. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Hazel  Daniel  against  J.  I.  Dan- 
lei  and  wife.  From  decree  rendered,  all  par- 
ties appeal.  Affirmed. 

Cyrus  Happy  and  O.  O.  Moore,  both  of  Spo- 
kane, for  appellants. 

George  W.  Belt  and  Fred  M.  Williams, 
both  of  Spokane,  for  respondent. 

FULLERTON,  J.  This  action  was  Insti- 
tuted' by  Hazel  Daniel,  as  plaintiff,  against 
the  defendants,  John  I.  Daniel  and  Ella  Mo- 
na  Daniel,  his  wife,  to  nave  established  and 
set  aside  to  her  an  interest  in  certain  de- 
scribed real  property,  situated  In  part  in  the 
state  of  Washington  and  In  part  in  the  state 
of  Arizona.  The  plaintiff  claims  as  heir  of 
her  deceased  mother,  formerly  the  wife  of 
the  defendant  John  L  Daniel,  who  Is  her  fa- 
ther. The  other  defendant  is  the  present 
wife  of  John  I.  Daniel.  In  the  complaint  it 
is  alleged  that  certain  of  the  property  in  the 
state  of  Washington,  namely,  lot  2  of  block 
10,  resurvey  and  addition  to  the  city  of  Spo- 
kane, was  the  property  of  the  community 
consisting  of  the  defendant  John  I.  Daniel 
and  the  plaintiffs  mother,  owned  and  held 
by  them  at  the  time  of  the  mother's  death, 
and  that  the  other  property  in  this  state  was 
acquired  by  the  defendant  subsequent  to  the 
mother's  death  from  the  rents,  issues,  and 
profits  of  the  community  property.  The  prop- 
erty in  Arizona  was  in  part  entered  as  a 
homestead  under  the  laws  of  the  United 
States  during  the  lifetime  of  the  mother,  and 
commuted  subsequent  to  the  mother's  death. 
The  remainder  of  the  property  in  that  state 
was  subsequently  purchased  by  the  defend- 
ant John  I.  Daniel  with  the  proceeds,  it  Is 
alleged,  of  the  community  property  mention- 
ed. The  answer  of  the  defendants  put  In 
issue  the  allegations  of  the  complaint  con- 


>For  other  ca»ee  see  same  topic  and  KEY-NUMBKR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


WasHJ  DANIEL  v 

(181 

cerning  the  manner  and  time  of  the  acquisi- 
tion of  the  property,  and  affirmatively  aver- 
red that  the  property  was  acquired  subse- 
quent to  the  death  of  the  plaintiff's  mother, 
and  that  it  was  the  separate  property  of  the 
defendant  John  L  Daniel.  In  the  answer 
the  statute  of  limitations  was  also  pleaded. 
To  the  answer  a  reply  was  filed,  putting  in 
issue  its  affirmative  allegations. 

With  the  issues  thus  framed  and  before 
a  trial  was  entered  upon,  the  plaintiff  and 
defendants  purported  to  settle  the  differ- 
ences between  them.  The  written  evidences 
of  the  purported  settlement  consisted  of  some 
fire  separate  instruments:  (1)  A  writing  sign- 
ed by  the  plaintiff,  entitled  after  the  man- 
ner of  the  pleadings,,  in  which,  after  recit- 
ing that  since  the  commencement  of  her  ac- 
tion she  had  become  convinced  that  it  was 
without  merit  and  that  she  had  been  mis- 
led in  starting  the  same,  she  consented  to  its 
dismissal,  further  agreeing  that  the  dismissal 
should  "be  res  adjudicata"  of  any  further 
cause  of  action,  and  that  she  would  not 
thereafter  directly  or  indirectly  prosecute 
any  further  suit  for  the  recovery  of  the 
property,  and  that  the  writing  should  be  suf- 
ficient authority  for  the  court  to  make  an 
order  dismissing  the  action ;  (2)  a  quitclaim 
deed  signed  and  acknowledged  by  the  plain- 
tiff purporting  to  convey  to  the  defendant  her 
interest  in  all  of  the  property  described  in 
the  complaint  situated  in  the  state  of  Wash- 
ington; (3)  a  quitclaim  deed  signed  and  ac- 
knowledged by  the  plaintiff  purporting  to 
convey  to  the  defendant  all  her  interests  in 
the  property  described  in  the  complaint  sit- 
uated in  the  state  of  Arizona ;  (4)  a  waiting 
on  a  printed  blank  form  for  a  quitclaim 
deed,  signed  by  the  defendants,  but  other- 
wise defectively  executed,  purporting  to  con- 
vey to  the  plaintiff  40  acres  of  the  homestead 
property  situated  in  the  state  of  Arizona; 
and  (5)  an  agreement  signed  by  the  defend- 
ant John  I.  Daniel  in  which  he  agreed  to 
pay  the  plaintiff's  schooling,  board,  laundry, 
room  rent,  buy  her  clothing,  give  her  $10  per 
month  spending  money,  for  a  term  of  "one 
year,  but  not  more  than  two,"  while  she  was 
in  attendance  upon  some  school  not  named. 
The  writing  authorizing  the  dismissal  of  the 
action  was  filed  in  the  cause  on  November 
16,  1916,  some  three  months  after  the  filing 
of  the  reply. 

The  action  was  not  dismissed  on  the  agree- 
ment, and  later  on  the  respondent  obtained 
leave  of  court  and  filed  a  supplemental  com- 
plaint. In  this  complaint  she  charged  the 
defendants  with  fraud  in  procuring  the  writ- 
ing authorizing  a  dismissal,  setting  forth  in 
detail  the  facts*  upon  which  the  charge  was 
founded,  and  asking  that  the  agreement  to 
dismiss  and  the  quitclaim  deeds  executed  by 
her  be  set  aside  and  held  for  naught  To  this 
complaint  the  defendants  demurred,  and,  on 
their  demurrer  being  overruled,  answered, 
putting  in  issue  its  allegations.   The  cause 
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was  then  tried  upon  the  issues  made  by  the 
supplemental  complaint  and  the  denials 
thereto,  at  the  conclusion  of  which  the  trial 
court  announced  that  the  allegations  of  the 
complaint  had  been  sustained,  and  that  he 
would  in  the  final  judgment,  should  the 
allegations  of  the  principal  complaint  be 
sustained,  set  aside  and  hold  for  naught  the 
agreement  to  dismiss  and  the  quitclaim  deeds 
issued  contemporaneously  therewith.  To 
these  conclusions  the  defendants  excepted, 
and  moved  that  the  court's  findings  be  re- 
duced to  writing,  and  that  a  Judgment  be 
then  entered  embodying  the  court's  holding, 
that  an  appeal  therefrom  might  be  taken  and 
perfected.  This  motion  the  court  denied, 
whereupon  the  trial  proceeded  upon  the  is- 
sues made  by  the  original  complaint,  the  an- 
swer thereto,  and  the  reply  to  the  answer. 
At  the  conclusion  of  the  trial  the  court  en- 
tered a  decree  setting  aside  the  written 
agreement  for  a  dismissal  of  the  action,  the 
quitclaim  deed  from  the  plaintiff  to  the  de- 
fendant John  I.  Daniel  for  the  property  in 
the  state  of  Washington,  decreeing  the  plain- 
tiff to  be  the  owner  of  an  undivided  one- 
twelfth  interest  In  the  lot  hereinbefore  spe- 
cifically described,  and  directing  that  an  ac- 
counting be  taken  for  a  one-twelfth  interest 
in  the  rents  and  profits  of  the  property  re- 
ceived by  the  defendant  John  I.  Daniel  since 
the  death  of  the  plaintiff's  mother.  It  was 
further  decreed  that  the  plaintiff  had  no  in- 
terest in  the  other  property  described  in  the 
complaint  situated  in  the  state  of  Washing- 
ton. While  the  decree  made  no  specific  ref- 
erence to  the  Arizona  lands,  the  court  early 
in  the  trial  held  that  It  was  without  Jurisdic- 
tion over  them,  and  admitted  evidence  only 
as  tending  to  elucidate  the  respective  con- 
tentions of  the  parties.  Both  parties  ap- 
peal. 

[1,  2]  Taking  up  the  appeal  of  the  defend- 
ants, the  first  question  to  be  noticed  arises 
on  the  ruling  of  the  court  permitting  the  ap- 
pellant to  file  the  supplemental  complaint. 
It  is  claimed  that  this  was  error  because  the 
matter  set  forth  therein  was  not  in  aid  of 
the  cause  of  action  pleaded  in  the  original 
complaint;  that  is,  it  did  not  bring  before 
the  court  new  matter  pertaining  to  the  cause 
of  action  originally  set  forth  arising  subse- 
quent thereto,  but  was  a  matter  Independent 
of  the  original  cause  of  action,  tending  to  de- 
feat it,  and  hence  must  be  Itself  the  subject 
of  an  original  cause  of  action.  But,  conced- 
ing the  effect  of  the  matter  set  forth  in  the 
complaint  to  be  as  the  defendants  contend, 
we  think  nevertheless,  there  was  no  error  in 
permitting  it  to  be  filed  in  and  tried  out  as 
a  part  of  the  original  action.  If  a  contro- 
versy had  arisen  between  the  parties  over 
the  ownership  of  the  land  and  a  purported 
settlement  had  been  agreed  upon  between 
them  before  action  was  begun  thereon  in 
which  the  defendants  had  overreached  and 
defrauded  the  plaintiff,  manifestly  the  plain- 
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tiff  could  in  a  single  suit  In  equity  set  aside 
the  purported  settlement  and  establish  her 
Interest  in  the  property.  She  would  not  have 
been  compelled  to  institute  two  suits  for  that 
purpose.  Equity,  having  Jurisdiction  over 
the  controversy,  could  in  one  proceeding  af- 
ford complete  relief.  The  fact  that  the  pur- 
ported settlement  was  had  in  the  instant  case 
after  suit  begun  does  not  change  the  situa- 
tion in  this  respect.  The  plaintiff  must,  of 
course,  set  aside  the  settlement  before  she 
can  proceed  with  the  main  action,  but  she 
would  have  had  to  do  this  in  the  case  sup- 
posed. Since,  therefore,  the  original  action 
in  the  case  before  us  was  not  actually  dis- 
missed, and  since  the  settlement  was  made 
subsequent  to  the  commencement  of  the  orig- 
inal action,  no  reason  exists  why  it  cannot  be 
brought  before  the  court  in  a  supplemental 
complaint  More  than  this,  the  statute  (Rem. 
Code,  1 308)  expressly  provides  that  the  court 
may,  on  motion,  allow  supplemental  plead- 
ings showing  facts  which  occurred  after  the 
former  pleadings  were  filed,  and  we  think  one 
of  the  purposes  of  the  pleadings  therein  pro- 
vided for  Is  to  permit  questions  such  as  are 
here  presented  to  be  tried  out  in  the  original 
action.  True,  this  court,  in  common  with  oth- 
er courts,  has  held  that  a  premature  action 
cannot  be  ripened  into  an  existing  cause  of 
action  by  a  supplemental  complaint  showing 
facts  arising  after  the  commencement  of  the 
action.  Keeler  v.  Parks,  72  Wash.  255,  130 
Pac.  111.  But  this  is  not  the  condition  pre- 
sented here.  The  complaint  in  this  instance 
stated  a  valid  cause  of  action.  By  an  agree- 
ment made  afterwards  the  action  was  appar- 
ently destroyed.  Clearly  it  violates  no  prin- 
ciple of  the  case  cited  to  show  by  a  supple- 
mental complaint  that  the  agreement  was 
procured  by  fraud. 

[3]  Another  contention  under  this  head  is 
that  the  court  erred  in  permitting  the  plain- 
tiff to  show  the  entire  transaction  with  ref- 
erence to  the  purported  settlement,  the  oral 
agreement  leading  up  to  the  writings,  as  well 
as  the  entirety  of  the  writings;  the  conten- 
tion being  that  the  testimony  should  have 
been  confined  to  the  single  instrument  au- 
thorizing the  dismissal  of  the  action.  But 
this  is  not  the  rule.  The  charge  was  fraud 
in  procuring  the  agreement.  To  establish 
this  the  appellant  was  permitted,  under  the 
well-established  rule,  to  show  the  entire 
transaction.  Cordon  v.  Hillman,  91  Wash. 
490,  158  Pac.  98. 

A  third  contention  is  that  the  evidence 
does  not  justify  the  conclusion  that  the  set- 
tlement was  induced  by  fraud.  We  do  not 
feel  inclined  to  discuss  this  phase  of  the  case 
at  any  length,  yet  there  are  certain  salient 
features  concerning  it,  either  undisputed  or 
clearly  proved,  which  may  be  mentioned. 
The  settlement  contemplated  that  the  plain- 
tiff should  be  permitted  to  attend  a  school 
in  California.  The  papers  were  not  present- 


ed to  her  for  signature  until  the  afternoon  of 
the  day  her  departure  for  that  state  was  ar- 
ranged for.  The  papers  were  executed  in 
the  office  of  the  brother  of  the  defendant 
John  I.  Daniel,  the  brother  officiating  as  no- 
tary. The  plaintiff  alone  represented  her 
side  of  the  controversy,  and,  when  she  sug- 
gested showing  the  papers  presented  for  sig- 
nature to  her  attorney,  was  dissuaded  from 
so  doing.  The  only  ones  of  the  instruments 
that  are  drawn  with  technical  skill  are  the 
instruments  passing  from  the  plaintiff  to  the 
defendants.  The  agreement  to  dismiss  is  in 
technical  language,  and  the  deeds  executed 
by  the  plaintiff  are  carefully  drawn  and  reg- 
ularly executed.  The  instruments  delivered 
to  the  plaintiff  were  prepared  either  by  the 
defendant  John  I.  Daniel  or  by  him  with  the 
aid  of  his  brother.  In  the  purported  deed 
to  her  of  the  land  In  Arizona,  all  of  the 
words  of  grant  are  carefully  erased,  a  condi- 
tion is  inserted  in  it  which  would  render  tt 
nugatory  as  a  deed  even  were  it  sufficient 
otherwise,  and  the  notary  neglected  to  au- 
thenticate the  acknowledgment  with  his  of- 
ficial seal,  although  no  such  oversight  occur- 
red in  the  execution  of  any  of  the  other  in- 
struments. The  body  of  the  Instrument  and 
the  body  of  the  acknowledgment  bear  a  date 
later  than  the  day  it  was  actually  executed. 
The  plaintiff  was  not  permitted  to  retain  the 
deed,  but  it  was  carried  to  Arizona  either  by 
tbe  defendant  John  I.  Daniel  or  by  a  broth- 
er of  the  plaintiff  ostensibly  to  be  recorded. 
After  reaching  Arizona,  the  defendant  wrote 
a  letter  to  his  codefendant  in  which  he  told 
her  to  tell  the  plaintiff  that— 

"W^  have  lost  our  roll  of  bedding  and  many 
other  things  on  the  said  desert  and  the  quit- 
claim deed  of  bora  tell  her  it  was  no  good  any 
way  at  unkle  Ceo.  forgot  to  put  his  seal  on  it 
and  also  the  year  was  left  oat  and  there  was 
no  money  consideration  so  the  loss  to  her  was 
nothing.  *  *  *  Be  sure  and  tell  her  all 
these  things  as  we  had  rather  you  would  than 
to  say  anything  to  her." 

The  part  of  the  letter  containing  these 
words  was  sent  by  the  codefendant  to  tbe 
plaintiff,  and  afterwards  the  plaintiff  brought 
the  matter  to  her  father's  attention.  But 
neither  then  nor  at  any  time  did  he  make 
or  offer  to  make  a  new  conveyance  to  take 
its  place.  Subsequent  events  developed  that 
the  instrument  was  not  lost,  as  it  was  after- 
wards put  into  the  evidence  from  the  de- 
fendant's possession.  True,  he  explains  that 
it  was  carried  by  a  brother  of  the  plaintiff, 
who  mislaid  it  and  reported  it  as  lost.  This, 
however,  but  hooks  him  with  another  horn 
of  the  dilemma.  It  shows,  If  true,  that  he 
knew  at  the  time  of  its  execution  of  its  de- 
fects, and  that  he  did  not  then  see  fit  to  have 
the  defects  corrected.  In  this  connection  it 
may  be  mentioned  that  the  quitclaim  deed 
from  the  plaintiff  to  the  defendant  described 
as  part  of  the  land  conveyed  the  40-acre  tract 
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which  the  defendant  purported  to  convey  to 
the  plaintiff  by  this  instrument  The  evi- 
dence makes  it  clear  also  that  the  contract 
with  reference  to  the  schooling  was  not  in- 
tended for  delivery.  The  evident  surprise  of 
the  defendant  John  I.  Daniel  when  he  found 
tbat  the  plaintiff  had  possession  of  it  is  too 
obvious  to  be  overlooked,  and  to  overcome  its 
effect  he  denied  that  it  bore  his  signature. 
He  was  compelled  to  admit,  however,  that 
the  body  of  the  writing,  with  the  exception 
of  the  concluding  sentence,  was  in  his  hand- 
writing, and  that  it  was  one  of  the  instru- 
ments prepared  in  contemplation  of  settle- 
ment; his  evidence  being  that  another  in- 
strument more  specific  In  its  terms  was  ac- 
tually delivered.  The  plaintiff  testified  that 
the  instrument  was  written  out  and  signed 
by  her  father,  and  that  the  disputed  line 
was  put  in  by  him  after  she  had  read  it  over 
and  suggested  that* no  definite  time  during 
which  she  might  attend  school  was  fixed,  and 
that  no  other  or  different  instrument  was 
given  her.  The  instrument  is  a  part  of  the 
evidence,  and  its  perusal  leaves  no  doubt 
as  to  the  genuineness  of  the  signature,  nor 
does  it  leave  in  doubt  the  truthfulness  of  the 
plaintiff's  testimony  as  to  the  added  line. 
The  necessity  for  questioning  Its  genuineness 
is  made  clear  when  it  is  understood  that  it 
disputes  much  of  the  oral  testimony  given  by 
defendant  concerning  this  part  of  the  trans- 
action. 

[4, 5]  The  conduct  of  the  parties  subse- 
quent to  the  execution  of  the  instrument  is 
gone  into  in  much  detail.  This  we  shall  not 
review.  On  the  whole  the  evidence  is  con- 
vincing that  the  defendants  did  not  act  in 
good  faith  with  the  plaintiff,  but  intended  to 
procure  such  interests  as  she  had  in  the  prop- 
erty without  giving  her  the  actual  benefits 
she  was  led  by  them  to  believe  she  would  re- 
ceive as  a  consideration  for  her  interests. 
But  the  defendants  contend  that,  taking  the 
plaintiff's  version  of  the  transaction  at  its 
full  worth,  nothing  more  is  shown  than  the 
execution  of  a  contract  and  its  subsequent 
breach,  and  that  this  does  not  establish  a 
preconceived  intention  not  to  perform.  But, 
while  we  freely  concede  that  the  conclusion 
here  drawn  correctly  follows  the  premise  as 
stated,  we  cannot  concede  that  the  evidence 
bears  the  construction  put  upon  it.  To  our 
minds  the  evidence  is  convincing,  if  not  con- 
clusive, that  the  defendants  never  intended 
an  bonest  settlement,  that  they  not  only  did 
not  intend  to  carry  out  the  purported  agree- 
ment, but  that  they  did  not  intend  that  the 
plaintiff  should  have  or  retain  the  written 
evidences  of  the  settlement  purported  to  be 
executed  in  her  favor.  This  is  fraud  vitiat- 
ing the  settlement,  not  a  mere  breach  of  a 
contract  of  settlement. 

"We  have  no  doubt  that  the  weight  of  au- 
thority sustains  the  appellant's  contention  that, 
if  the  promise  is  made  merely  as  a  means  of  de- 
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ceiving  and  with  no  intention  to  perform,  it 
constitutes  such  fraud  as  will  support  an  ac- 
tion for  deceit  and  entitle  the  injured  party  to 
a  rescission."  Hewett  v.  Dole,  69  Wash.  163, 
124  Pac.  374. 

[I]  There  was  no  error  in  refusing  to  en- 
ter a  formal  judgment  at  the  conclusion  of 
this  part  of  the  hearing  so  that  an  appeal 
could  be  taken  therefrom.  There  was  but 
one  action,  and  one  judgment  is  all  that  was 
necessary. 

Having  reached  the  conclusion  that  .the 
plaintiff  is  not  estopped  to  maintain  her  ac- 
tion by  the  attempted  settlement,  we  pass  to 
the  question  of  her  interest  in  the  property. 
To  an  understanding  of  this  branch  of  the 
controversy  a  further  statement  of  the  facts 
is  necessary.  The  property  in  this  state,  as- 
serted to  have  been  formerly  the  community 
property  of  John  I.  Daniel  and  the  plaintiff's 
mother,  was  formerly  the  property  of  one 
Cyrus  Happy.  In  September,  1899,  Mr.  Hap- 
py leased  the  property  to  one  Jay  Daniel,  a 
brother  of  the  defendant  John  I.  Daniel,  for 
a  term  of  three  years,  with  the  privilege  of 
renewal  for  a  like,  period.  At  that  time  the 
lot  was  vacant,  and  the  lease  granted  the 
lessee  the  privilege  of  constructing  a  build- 
ing on  the  lot.  The  lease  was  not  placed  of 
record.  Shortly  after  the  execution  of  the 
lease  a  building  was  erected  on  the  lot;  the 
contract  therefor  being  let  by  the  lessee  to 
a  firm  of  builders.  In  November,  1900,  the 
lessor  and  a  real  estate  broker  approached 
Mr.  Happy  with  a  proposition  to  purchase 
the  lot.  The  terms  offered  were  satisfactory, 
and  at  their  request  he  deeded  the  property 
to  one  Charles  Crosby ;  the  consideration  be- 
ing paid  by  the  check  of  the  broker.  Mr. 
Happy  had  no  negotiations  with  Crosby,  and 
does  not  remember  of  having  met  him  until 
after  the  commencement  of  the  present  ac- 
tion. Crosby  placed  a  mortgage  on  the  prop- 
erty after  obtaining  the  deed;  both  instru- 
ments being  filed  for  record  at  the  same  time 
by  the  broker.  Crosby  held  the  legal  title  to 
the  property  until  January  18,  1904,  when 
he  deeded  it  to  Holland  B.  Reed.  Reed  deed- 
ed the  property  to  J.  H.  Ross  on  March  10, 
1904,  and  he  in  turn  deeded  it  to  the  defend- 
ant by  a  deed  dated  May  17,  1907,  which 
was  recorded  on  November  26,  1909.  While 
Ross  held  the  legal  title  he  placed  a  num- 
ber of  mortgages  upon  it,  and  these  Instru- 
ments, together  with  the  deeds  mentioned, 
are  the  only  recorded  instruments  which  af- 
fected the  title  to  the  property  since  its  ac- 
quisition from  Happy.  In  addition  to  these 
instruments,  however,  a  number  of  unrecord- 
ed instruments  pertaining  to  the  title  were 
introduced  in  evidence:  (1)  An  agreement 
dated  March  11,  1904,  entered  into  between 
Jay  Daniel  and  John  I.  Daniel  in  which  it  is 
recited  that  the  property  is  the  property  of 
Jay  Daniel,  and  in  which  he  agreed  to  sell 
and  does  sell  to  John  I.  Daniel  an  undivided 
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half  interest  In  the  property  for  a  stated  con- 
sideration, a  part  to  be  paid  in  cash  and  the 
balance  in  installments ;  the  agreement  fur- 
ther provides  that  J.  H.  Ross  shall  act  as 
trustee  for  both  parties,  that  John  I.  Daniel 
shall  have  the  management  of  the  property, 
and  that  J.  H.  Ross  shall  execute  a  deed  to 
a  one-half  interest  in  the  property  to  John 
I.  Daniel,  which  shall  be  attached  to  the 
agreement  and  placed  In  escrow  with  Q.  P. 
Daniel,  "and  to  be  delivered  upon  request  of 
both  parties  present";  (2)  a  deed  dated 
March  11,  1904,  from  J.  H.  Ross  to  John  I. 
Daniel  for  an  undivided  half  interest  in  the 
property;  (3)  a  deed  dated  April  10,  1906, 
from  J.  H.  Ross  to  Jay  Daniel  for  an  un- 
divided one-half  interest  in  the  property ;  and 
(4)  a  power  of  attorney  dated  March  11, 1904, 
from  J.  H.  Ross  to  John  I.  Daniel,  empower- 
ing Daniel  to  lease  the  property  mentioned, 
collect  the  rents,  and  to  transact  all  business 
pertaining  thereto.  It  Is  conceded,  or,  if  not 
conceded,  overwhelmingly  proven,  that  nei- 
ther the  broker  who  paid  the  purchase  price 
for  the  property  to  Happy,  Crosby,  to  whom 
the  property  was  then  deeded,  Reed,  who  re- 
ceived title  from  Crosby,  or  Ross,  the  gran- 
tee of  Reed,  ever  had  any  Interest  in  the 
property.  The  broker  was  the  person  who 
negotiated  the  loan  by  which  the  purchase 
price  was  procured,  and  Crosby  and  Ross 
were  related  by  marriage  to  the  Daniel 
brothers.  Of  Reed  nothing  is  shown  further 
than  that  he  appeared  before  O.  P.  Daniel 
at  the  time  of  the  execution  of  his  deed  to 
Ross, 

It  is  the  plaintiff's  contention  that  John  I. 
Daniel  has  had  at  all  times  since  the  acqui- 
sition of  the  lease  from  Happy  an  interest 
In  the  property;  that  this  interest  was  a 
half  Interest  up  to  the  time  he  received  a 
conveyance  of  the  full  legal  title  from  Ross  in 
1907,  and  from  thence  on  the  entire  inter- 
est It  Is  the  defendant's  contention  that 
the  defendant  John  I.  Daniel  first  acquired 
an  interest  in  the  property  on  March  11, 
1904,  by  purchase  from  Jay  Daniel,  evidenced 
by  the  written  agreement  entered  into  be- 
tween them  bearing  that  date. 

In  support  of  her  contention  the  plaintiff 
relies,  in  addition  to  the  record  chain  of  title 
from  Happy  to  John  I.  Daniel,  and  the  con- 
cession that  the  intermediary  title  holders 
had  no  beneficial  interest  in  it,  upon  acts  and 
declarations  of  John  I.  Daniel  concerning 
the  property  prior  to  his  acquisition  of  the 
legal  title.  The  testimony  intended  to  con- 
nect the  defendant  with  the  title  was  in  brief 
this: 

First,  that  of  O.  R.  Stockwell.  This  witr 
ness  testified  that,  when  the  lease  from  Hap- 
py was  in  contemplation,  opposition  was  met 
from  another  brother  who  owned  a  lot  in  the 
block  in  which  the  property  was  situated,  and 
who  desired  the  property  himself;  that  Jay 
Daniel  and  John  I.  Daniel  together  ap- 


proached the  witness  and  requested  that  he 
see  the  other  brother  and  endeavor  to  have 
him  withdraw  his  opposition. 

Second,  that  of  the  witness  Hastie.  This 
witness  testified  that  he  was  one  of  the  con- 
tractors who  constructed  the  building  after 
its  lease  to  Jay  Daniel;  that  during  the 
course  of  the  work  John  I.  Daniel  was  around 
the  building  overseeing  the  construction 
work ;  that  he  directed  such  alterations  to  be 
made  in  the  manner  of  construction  as  were 
made ;  and  that  he  went  with  the  witness  to  a 
neighboring  village  to  purchase  lumber,  ex- 
plaining his  acts  by  saying  he  had  an  interest 
in  the  property,  was  putting  op  most  of  the 
money,  and  desired  to  get  it  as  cheaply  as 
possible.  ' 

Third,  that  of  James  R.  'Congleton,  from 
whom  the  lumber  was  purchased.  This  wit- 
ness could  not  recall  the  circumstance  attend- 
ing the  purchase  of  the  lumber,  but  testified 
that  after  a  portion  of  it  had  been  delivered 
a  complaint  was  made  concerning  the  char- 
acter or  quality  of  the  lumber  purchased, 
and  that  he  visited  the  building  then  In  the 
course  of  construction  and  adjusted  the  diffi- 
culty with  the  defendant  John- 1.  Daniel. 

Fourth,  that  of  James  Cleveland.  This 
witness  testified  that  at  the  time  the  building 
was  being  constructed  he  operated  a  hotel  on 
a  lot  adjacent  to  the  building;  that  he  re- 
peatedly saw  the  defendant  about  the  prem- 
ises; that  he  had  a  conversation  with  him 
concerning  the  sewer  connections  with  the 
building;  that  the  building  as  then  con- 
structed did  not  cover  the  entire  lot;  and 
that  the  defendant  endeavored  to  sell  htm 
the  uncovered  portion. 

Fifth,  that  of  Claudia  St  Vitleux  and  her 
husband,  who  testified  to  leasing  a  portion  of 
the  building  from  and  paying  rent  to  the  de- 
fendant John  I.  Daniel 

Sixth,  that  of  J.  H.  Ross  and  his  wife,  who 
testified  to  declarations  made  by  John  I.  Dan- 
iel, indicating  ownership  in  him  of  an  inter- 
est in  the  property  from  the  time  of  the  exe- 
cution of  the  lease  by  Happy. 

Seventh,  that  of  the  plaintiff  herself,  who 
testified  to  statements  made  by  her  father  to 
the  effect  that  she  had  money  coming  to  her 
from  her  mother's  estate. 

In  addition  to  the  foregoing  there  were  acts 
and  circumstances  shown  which  we  shall  not 
detail,  consistent  with  ownership,  but  per- 
haps not  inconsistent  with  some  other  or  dif- 
ferent relation. 

[7-10]  The  foregoing  testimony  went  Into 
the  record  in  the  court  below  over  the  objec- 
tion of  the  defendants,  and  in  this  court  they 
urgently  insist  that  It  was  inadmissible.  It 
is  argued,  first  that  "it  is  an  attempt  to  es- 
tablish an  interest  in  land  In  derogation  of 
the  written  title,  and  in  violation  of  the  fund- 
amental rule  against  the  varying  of  written 
instruments  by  oral  testimony."  But  we  can- 
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not  believe  the  evidence  open  to  these  objec- 
tions. Subsequent  to  the  deed  from  Happy  to 
Crosby  and  prior  to  the  time  the  defendant 
Daniel  acquired  the  legal  title,  the  holders  of 
the  legal  title  were  not  the  actual  owners  of 
the  property.  They  held  It  in  trust  for  anoth- 
er or  for  others,  and  who  that  other  was  or 
who  those  others  were  is  the  principal  issue 
in  the  present  controversy.  If  the  defendant, 
now  asserting  the  contrary,  was  such  actual 
owner,  the  plaintiff  has  an  Interest  in  the 
property;  if  he  was  not  such  actual  owner, 
she  has  no  interest.  Plainly,  on  an  issue  be- 
tween the  plaintiff  and  the  defendant  as  to 
the  ownership  of  the  property,  the  defend- 
ant's acts  tending  to  show  ownership  on  his 
part  and  his  declarations  and  admissions  of 
ownership  are  admissible.  Nor  is  it  material 
that  the  acts  occurred  or  the  admissions 
were  made  prior  to  the  time  the  controversy 
between  the  parties  arose.  They  were  made 
at  the  time  when  ownership  Is  sought  to  be 
shown,  and  "in  a  civil  action  the  admissions 
by  a  party  of  any  fact  material  to  the  issue 
are  always  competent  evidence  against  him, 
wherever,  whenever,  or  to  whomsoever  made." 
Reed  v.  McCord,  160  N.  Y.  830,  64  N.  E.  787. 
Nor  Is  It  merely  impeaching  evidence  to  be 
introduced  in  contradiction  of  the  testimony 
of  a  party  to  the  record ;  on  the  contrary,  it 
is  Independent,  substantive  evidence  tending 
to  prove  the  issue,  and  may  be  given  by  a 
party  as  part  of  his  evidence  In  chief.  Hart 
v.  Pratt,  19  Wash.  560,  68  Pac  711.  Nor  was 
there  here  a  trust  relation  between  the  de- 
fendant and  the  plaintiff's  ancestor.  Their 
relation  arose  from  the  operation  of  law — 
the  community  property  law  (Rem.  Code 
1915,  |  5917)— and  if  John  L  Daniel,  prior 
to  his  wife's  death,  procured  a  beneficial  in- 
terest In  the  property,  the  Interest  was  com- 
munity property,  which  the  plaintiff  could 
inherit.  Hence  the  evidence  In  no  way  tend- 
ed to  establish  a  trust  relation,  much  less  an 
express  trust,  which  cannot  be  established  by 
parol. 

[11]  Another  contention  is  that  the  action 
Is  barred  by  the  statute  of  limitations.  This 
contention  is  founded  on  the  provisions  of 
section  786  of  the  Code  (Remington's),  which 
provides  that  all  actions  brought  for  the  re- 
covery of  real  property  of  which  any  person 
may  be  possessed  by  actual,  open,  and  notori- 
ous possession  for  seven  successive  years, 
having  a  connected  title  deducible  of  record 
from  the  United  States,  shall  be  brought  with- 
in seven  years  next  after  such  possession  Is 
taken.  But  it  will  be  remembered  that  the 
defendant  first  came  into  open  and  notorious 
possession  of  the  property  when  the  deed 
from  Ross  to  him  was  recorded  on  November 
26, 1909.  Prior  to  that  time  he  kept  his  inter- 
ests concealed,  dealing  with  the  land  through 
others  who  were  the  ostensible  and  record 
owners.  The  possession  such  as  he  exercised 


prior  to  the  record  of  the  deed  was  not  so 
open  and  notorious  as  to  start  the  running 
of  the  statute.  The  action  was  commenced 
well  within  the  seven-year  period  after  the 
deed  was  recorded,  and  in  consequence  Is  not 
barred  by  the  statute  cited. 

[12]  Other  contentions  are  that  the  com- 
plaint does  not  state  and  the  proofs  do  not 
establish  a  cause  of  action.  As  to  the  com- 
plaint little  need  be  said.  Conceding  that  It 
is  defective,  the  concession  is  not  fatal  to  the 
plaintiffs  right  of  recovery.  The  defects 
were  amendable  and  we  are  admonished  by 
the  statute  to  treat  all  amendments  which 
could  have  been  made  as  actually  made.  The 
rule  is  especially  applicable  to  cases  of  this 
sort  which  are  tried  in  this  court  de  nova 

[IS]  As  to  the  suwciency  of  the  evidence, 
we  are  not  disposed  to  disturb  the  findings 
of  the  trial  court.  The  strongest  proofs  on 
the  defendant's  behalf  is  perhaps  the  written 
Instruments  between  the  defendant  John  L 
Daniel  and  his  brother  Jay,  wherein  the  de- 
fendant purported  to  acquire  his  first  interest 
In  the  property.  This  Instrument  bears  a 
date  subsequent  to  the  death  of  the  plaintiff's 
mother,  and,  if  It  is  genuine,  conclusively 
establishes  that  the  plaintiff  has  no  interest 
in  the  property.  But  the  trial  court  conclud- 
ed that  this  was  only  another  Indicia  of  the 
defendant's  fraud;  that  it  was  not  what  it 
purported  to  be,  but  was  executed  for  evi- 
dentiary purposes — possibly  to  show  want 
of  necessity  for  administration  upon  his 
wife's  estate.  It  is  significant  that  on  this 
question  Jay  Daniel,  the  other  party  to  the 
instrument,  was  not  called  as  a  witness,  al- 
though the  record  shows  him  to  have  been 
within  the  reach  of  the  process  of  the  trial 
court.  But  we  think  it  unnecessary  to  dis- 
cuss the  evidence  further.  Taking  it  as  a 
whole,  and  giving  full  effect  to  the  defend- 
ant's denial  and  his  very  plausible  version  of 
the  evidence  militating  against  him,  we  can- 
not say  that  the  evidence  does  not  preponder- 
ate in  favor  of  the  plaintiff. 

[14,  IS]  The  concluding  contention  Is  thai 
the  court  erred  In  adjudging  the  plaintiff  en- 
titled to  an  accounting  of  the  rents,  issues, 
and  profits  of  the  property  subsequent  to  the 
death  of  the  mother.  Cases  are  cited  from 
this  court  where  such  accountings  have  been 
denied.  But  whether  an  accounting  will  or 
will  not  be  allowed  depends  upon  the  facts  of 
the  particular  case.  Where  one  tenant  In 
common  enters  upon  the  common  estate  which 
In  its  then  condition  yields  no  profit,  and  so 
improves  it  as  to  make  it  productive,  he  Is 
entitled  to  all  of  the  profits  produced  by 
means  of  his  improvements.  Leake  v.  Hayes, 
13  Wash.  213,  43  Pac.  48,  52  Am.  St.  Rep.  34. 
And  also  when  the  profits  are  the  result  of 
the  individual  labors  of  the  tenant  in  posses- 
sion, and  no  demand  for  an  accounting  has 
been  made,  an  accounting  will  not  be  decreed. 
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Crodle  v.  Dodge,  90  Wash.  121,  168  Pac  986. 
Bat  the  general  rule  is  to  the  contrary ;  the 
instances  where  an  accounting  is  refused 
being  exceptions  to,  and  not  expressive  of, 
the  general  rule.  Eckert  v.  Schinitt,  60 
Wash.  23,  110  Pac.  635;  Schuster  v.  Schus- 
ter, 84  Neb.  98,  120  N.  W.  948,  29  L.  R.  A.  (N. 
S.)  224,  18  Ann.  Cas.  1078,  and  notes. 

[1 8]  In  this  case  we  think  the  court  rightly 
decreed  an  accounting.  The  property  was 
t  productive  at  the  time  the  plaintiff's  interest 
was  acquired.  It  has  been  withheld  from  her 
under  an  adverse  claim.  At  no  time  would 
a  demand  for  her  share  of  the  income  have 
availed  her  anything,  and,  furthermore,  the 
tenant  in  possession  occupied  towards  her  a 
fiduciary  relation.  The  case  is  thus  within 
the  rule,  not  an  exception  to  the  rule. 

The  decree  as  entered  by  the  trial  court  de- 
crees the  plaintiff  to  be  the  owner  of  an  un- 
divided one-twelfth  interest  in  and  to  the 
property  hereinbefore  specifically  described, 
and  to  be  entitled  to  an  accounting  for  one- 
twelfth  of  the  rents,  issues,  and  profits  there- 
of received  by  the  defendant  J.  I.  Daniel 
since  the  death  of  the  plaintiff's  mother  on 
December  14,  1903.  It  further  decrees  that 
in  such  accounting  it  be  ascertained  what 
mortgages  existed  on  the  property  at  the 
death  of  the  mother  and  that  now  exist  on 
the  property  placed  thereon  subsequent  to  the 
death  of  the  mother,  "and  that  it  likewise 
he  ascertained  what  use  and  disposition  was 
made  by  defendant  J.  I.  Daniel  of  the  funds 
received  from  any  such  mortgage  so  found 
to  exist  against  such  property,  and  that  to 
the  extent  of  any  part  of  the  money  so  re- 
ceived, if  any,  that  may  have  been  used  or  di- 
verted to  some  purpose  other  than  the  pay- 
ment of  valid  mortgage  lien  or  liens  and  the 
Improvement  or  maintenance  or  to  the  pay- 
ment of  taxes  and  assessments  against  said 
property,  the  plaintiff  be  and  is  hereby  given 
a  lien  on  the  undivided  eleven-twelfths  of 
said  property  owned  by"  the  defendants,  in 
proportion  as  plaintiff's  interest  therein  may 
be  affected  by  such  existing  lien."  It  was 
further  decreed  that  the  plaintiff  has  no  in- 
terest in  the  other  property  described  in  the 
complaint,  and  the  defendants  were  decreed 
to  be  the  owners  of  such  property,  free  and 
clear  of  any  claim  of  the  plaintiff. 

The  court  refused  the  request  of  the  plain- 
tiff to  decree  with  reference  to  the  land  in 
the  state  of  Arizona,  and  refused  to  direct 
an  accounting  of  the  profits  of  the  land 
awarded  to  the  plaintiff  prior  to  the  death 
of  her  ancestor. 

[17, 18]  The  plaintiff's  appeal  questions 
certain  of  these  rulings,  the  first  of  which  is 
the  refusal  to  decree  with  respect  to  the  Ari- 
zona land,  but  there  was  no  error  in  this  re- 
spect. The  plaintiff's  Interest  in  the  land,  if 
any  she  has,  is  that  of  a  tenant  in  common 


with  the  defendant.  She  has  no  record  title. 
No  question  of  trust  is  involved.  The  defend- 
ant Is  in  possession  asserting  absolute  title 
in  himself.  The  question  involved  therefore 
is  title  and  right  of  possession  in  plaintiff, 
and  the  rule  Is  fundamental  that  title  and 
right  of  possession  to  real  property  must  be 
tried  in  the  state  where  the  land  is  situated. 
The  trial  court  rightly  determined  that  it  was 
without  Jurisdiction.  Olympia  Mining  & 
Milling  Co.  v.  Kerns,  64  Wash.  545,  117  Pac. 
260;  Lindaley  v.  Union  Silver  Star  Mining 
Co.,  26  Wash.  301,  66  Pac.  882;  15  C.  J.  p. 
742. 

[19]  A  second  contention  is  that  the  plain- 
tiff is  entitled  to  an  accounting  of  the  rents, 
issues,  and  profits  of  the  property  accruing 
prior  to  her  mother's  death.  But  we  think 
the  contention  unfounded.  The  plaintiff  took 
her  Interest  in  the  property  as  the  heir  of  her 
mother;  that  is,  such  an  interest  as  her 
mother  had  and  no  other.  Her  mother's  in- 
terest was  a  community  interest,  and  be- 
tween members  of  the  community  there  can 
be  no  accounting,  at  least  until  after  its  dis- 
solution by  divorce  or  some  other  method 
authorized  by  law.  Death,  however,  is  not 
such  a  method,  and  since  the  mother  had  no 
right  to  an  accounting  for  .these  profits,  her 
heirs  could  acquire  none  by  inheritance.  The 
plaintiff's  learned  counsel,  to  sustain  the  con- 
tention, assert  the  principles  involved  in 
trust  estates,  but  clearly  there  was  here  no 
trust  of  any  sort.  On  the  death  of  the  mother 
the  defendant  John  I.  Daniel  and  the  plain- 
tiff became  tenants  in  common  of  the  prop- 
erty. When,  therefore,  Daniel  took  posses- 
sion of  the  property,  he  became  a  tenant  in 
common  in  possession,  and  the  plaintiffs 
rights  are  such  and  such  only  as  pertain  to 
such  a  situation.  She  has  the  right  to  re- 
cover her  interest  from  the  cotenant  in  pos- 
session, and  the  right  to  recover  her  propor- 
tionate share  of  the  profits  accruing  during 
the  possession  which  have  been  taken  and 
appropriated  by  •  the  tenant  in  possession. 
The  profits  were  not  trust  funds  to  be  fol- 
lowed into  other  property. 

[20]  Some  question  is  made  concerning  the 
provisions  of  the  decree  in  relation  to  the 
existing  mortgages  upon  the  property.  As  to 
the  validity  of  these  mortgages  between  the 
mortgagee  and  the  appellant  the  question,  of 
course,  is  not  here  for  determination.  As  be- 
tween the  plaintiff  and  the  defendants  it  is 
equally  clear  that  they  are  liens  only  upon 
the  defendant's  interests.  The  decree,  as  we 
understand  it,  does  nothing  more  than  recog- 
nize these  principles,  and  we  see  no  necessity 
for  directing  Its  modification  in  that  respect 

The  decree  is  affirmed. 

MAIN,  MOUNT,  HOLCOMB,  and  PARK- 
ER, JJ„  concur. 
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VARCOE  r.  LEE  et  al.   (S.  P.  7980.) 

(Supreme  Court  of  California.    May  8,  1919.) 

1.  New  Trial  «=»70— Grounds— Sufficien- 
cy  of  Evidence. 

In  negligence  action,  based  on  reckless  driv- 
ing of  automobile  at  excessive  speed,  evidence 
that  automobile  was  brought  to  a  stop  within 
10  feet  after  it  struck  child  does  not  warrant  set- 
ting aside  verdict  for  plaintiff  on  ground  that 
it  demonstrates  that  automobiles  was  traveling 
at  a  speed  of  10  miles  or  less,  since  jury  may 
have  disbelieved  that  automobile  came  to  a 
stop  within  10  feet,  or  that  it  could  not  be  stop- 
ped within  that  distance  if  traveling  more  than 
10  miles  an  hour,  or  may  have  disbelieved  both 
propositions. 

2.  Municipal  Corporations  «=>706(7}— Use 
of  Streets  —  Contributory  Negligence- 
Conduct  of  Child. 

A  child  who,  after  waiting  for  wagons  and 
street  cars  to  pass,  ran,  instead  of  walked, 
across  street,  was  not,  as  a  matter  of  law,  guilty 
of  contributory  negligence. 

3.  Appeal  and  Error  «=»1004{1)— Discre- 
tion— Damages. 

Appellate  court's  power  over  excessive  dam- 
ages exists  only  when  the  facta  are  such  that 
the  excess  appears  as  a  matter  of  law,  or  is 
such  as  to  suggest  at  first  blush  passion,  preju- 
dice, or  corruption  on  the  part  of  the  jury. 


4.  Death  <8=»99<3)  —  Excessive  Damages- 
Death  of  Child. 

Verdict  of  16,000,  given  parent  for  death 
of  child  killed  by  automobile,  is  not  excessive 
as  a  matter  of  law,  or  such  as  to  suggest  pas- 
sion, prejudice,  or  corruption  on  the  part  of  the 
jury. 

5.  Appeal  and  Error  «=> 1050(1)— Review— 
Harmless  Error— Evidence. 

In  a  negligence  action,  based  on  driving  of 
automobile  at  excessive  speed,  the  admission  of 
traffic  ordinance  limiting  «»peed  to  15  miles  an 
hour  was  harmless,  where  Motor  Vehicle  Act,  g 
22,  subd.  "b,"  which  was  applicable  to  case,  lim- 
ited the  speed  at  place  where  accident  took 
place  to  15  miles  an  hour. 

6.  Appeal  and  Error  «=»1064(2)— Review- 
Harmless  Error. 

In  action  for  child's  death  by  automobile, 
instruction  that  that  portion  of  the  street  at 
which  the  accident  .took  place  was  a  business 
district,  if  on  weight  of  the  evidence,  was  harm- 
less, where  it  was  a  mattes  of  common  knowl- 
edge, and  was  an  undisputed  fact,  that  such 
street  at  such  point  was  a  business  street. 

7.  Evidence  <8=»1— Judicial  Notice— Appel- 
late Court. 

An  appellate  court  can  properly  take  judi- 
cial notice  of  any  matter  of  which  any  court  of 
original  jurisdiction  may  properly  take  notice. 

8.  Evidence  <8=  3— Judicial  Notice. 

That  trial  judge  has  actual  knowledge  of 
a  fact,  or  that  fact  is  a  matter  of  common  knowl- 
edge and  notoriety,  does  not  warrant  him  taking 
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judicial  knowledge  thereof,  where  fact  Is  not 
indisputable. 

9.  Evidence  <&=1— "Judicial  Notice"— Def- 
inition. 

"Judicial  notice"  is  a  judicial  short  cut,  a 
doing  away,  in  the  case  of  evidence,  with  the 
formal  necessity  for  evidence,  because  there  i» 
no  real  necessity  for  it 

[Ed.  Notc-^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judicial 
Notice.] 

10.  Evidence  4=>5(1)  —  Judicial  Notice- 
Matters  of  Common  Knowledge. 

The  power  of  judicial  notice  as  to  matters 
of  general  knowledge  is  to  be  used  with  cau- 
tion, and  if  there  is  any  doubt  whatever,  ei- 
ther as  to  the  fact  itself  or  as  to  its  bring  a 
matter  of  common  knowledge,  evidence  should  be 
required. 

11.  Evidence  <8=>5(1)  —  Judicial  Notice- 
Matters  of  Common  Knowledge— Test. 

Where  it  is  sought  to  avoid  or  excuse  pro- 
duction of  evidence,  because  the  fact  to  be  prov- 
en is  one  of  general  knowledge  and  notoriety, 
the  test  is  whether  the  fact  is  one  of  common 
everyday  knowledge  in  the  particular  jurisdic- 
tion, which  every  one  of  average  intelligence 
and  knowledge  of  things  about  him  can  be  pre- 
sumed to  know,  and  whether  it  is  certain  and 
indisputable. 

12.  Evidence  <8=1— Judicial  Notice— Dis- 
cretion of  Court. 

There  is  no  error  or  impropriety  in  requir- 
ing evidence  as  to  a  fact,  even  though  it  be  a 
matter  of  judicial  cognizance. 


13.  Evidence  <J=>10(1)  —  Judicial  Notice- 
Character  of  Street. 
In  an  action  being  tried  by  superior  court 
of  dty  and  county  of  San  Francisco,  relating 
to  an  automobile  accident  on  Mission  street, 
between  Twentieth  and  Twenty-Second  streets, 
the  court  will  take  judicial  notice  that  such  por- 
tion of  Mission  street  is  a  business  district; 
its  character  as  a  business  street  being  well 
known  to  people  of  San  Francisco. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge.  . 

Action  by  Stella  Varcoe,  substituted  for 
J.  J.  Varcoe,  deceased,  against  Cuyler  Lee 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Redding,  Boalt  &  Pier  and  John  T.  Ryan, 
all  of  San  Francisco  (Joseph  D.  Redding, 
and  Fletcher  G.  Flaherty,  both  of  San  Fran- 
cisco, of  counsel),  for  appellants. 

Marcel  E.  Cerf,  C.  H.  Sooy,  and  H.  W. 
Glensor,  all  of  San  Francisco,  and  U.  S. 
Webb,  Atty.  Gen.  (William  F.  Herrin,  of  San 
Francisco,  of  counsel),  for  respondent. 

Albert  Lee  Stephens,  City  Atty.,  and  Wm. 
P.  Mealey,  Deputy  City  Atty.,  both  of  Los 
Angeles,  George  Lull,  City  Atty.,  and  Mau- 
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rice  T.  Doollng,  Jr.,  Asst.  City  Atty.,  both 
of  San  Francisco,  amid  curls. 

John  W.  Stetson,  of  Oakland,  for  Cali- 
fornia State  Automobile  Ass'n. 

David  R.  Paries  and  Ivan  Kelso,  both  of 
Los  Angeles,  for  Auto  Club  of  Southern  Cali- 
fornia. 

OLNET,  J.  This  Is  an  action  by  a  father 
to  recover  damages  suffered  through  the 
death  of  his  child,  resulting  from  her  being 
run  over  by  an  automobile  of  the  defendant 
Lee,  driven  at  the  time  by*  the  other  defend- 
ant, Nichols,  the  chauffeur  of  Lee.  The  au- 
tomobile was  going  south  on  Mission  street 
in  San  Francisco,  and  was  approaching  the 
crossing  of  Twenty-First  street,  when  the 
child,  in  an  endeavor  to  cross  the  street,  was 
run  over  and  killed.  The  cause  was  tried 
before  a  Jury,  which  returned  a  verdict  of 
$5,000  for  the  plaintiff.  From  the  judgment 
upon  this  verdict,  the  defendants  appeal. 

The  alleged  negligence,  upon  which  plain- 
tiff's right  to  recover  is  predicated,  consisted 
In  the  speed  at  which  it  is  claimed  the  au- 
tomobile was  proceeding.  In  the  opening 
brief  for  the  appellants  it  was  contended, 
first,  that  the  evidence  demonstrated  that 
the  automobile  was  not  proceeding  at  a  neg- 
ligent rate  of  speed;  second,  that  the  child 
was  guilty  of  contributory  negligence;  and, 
third,  that  the  amount  of  damages  is  exces- 
sive. None  of  these  contentions  requires 
particular  consideration. 

[1]  The  contention  that  the  evidence  dem- 
onstrated that  the  machine  was  not  travel- 
ing at  a  negligent  rate  of  speed  is  based  on 
testimony  that  it  was  brought  to  a  check  stop 
10  feet  after  it  struck  the  child,  and  that  a 
machine  of  the  weight  of  that  Involved  could 
not  be  brought  to  a  stop  in  10  feet  if  it 
were  proceeding  more  than  10  miles  an  hour. 
On  the  other  hand,  there  was  testimony 
that  the  machine  was  going  at  a  high  rate 
of  speed,  from  30  to  40  miles  an  hour.  It  can- 
not be  said  that  the  testimony  relied  on  dem- 
onstrates a  speed  of  10  miles  or  less,  so  that 
the  verdict  of  the  jury  to  the  contrary  must 
be  set  aside,  assuming  that  a  speed  of  10 
miles  an  hour  could  not  under  the  circum- 
stances of  the  case  be  considered  negligence. 
The  Jury  may  well  have  disbelieved,  either 
that  the  car  came  to  a  stop  in  10  feet,  or 
that  It  could  not  be  stopped  within  that  dis- 
tance if  traveling  more  than  10  miles  an 
hour,  or  it  may  have  disbelieved  both  propo- 
sitions. 

[2]  The  claim  that  the  child  was  guilty  of 
contributory  negligence  is  based  on  the  fact 
that  she  ran  across  the  street,  instead  of 
walking,  and  was  looking  the  other  way 
when  she  got  in  front  of  the  car.  There  was 
testimony  that  she  was  seen  waiting  on  the 
left-hand  side  of  the  street,  with  relation  to 
the  chauffeur,  for  some  wagons  and  a  street 
car  going  north  to  pass,  and  that  as  soon  as 
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they  passed  she  started  to  run  across  the 
street  Not  improbably  she  ran  across, 
thinking  it  the  safest  way  to  get  across. 
Certainly  there  is  nothing  to  Justify  taking 
from  the  Jury  the  question  as  to  whether  or 
not  her  conduct  amounted  to  contributory 
negligence,  particularly  in  view  of  her  youth. 

[S,  4]  As  to  the  claim  that  the  verdict  of 
$5,000  Is  excessive,  "our  power  over  exces- 
sive damages  exists  only  when  the  facts  are 
such  that  the  excess  appears  as  a  matter  of 
law,  or  is  such  as  to  suggest  at  first  blush* 
passion,  prejudice,  or  corruption  on  the  part 
of  the  Jury."  Bond  v.  United  Railroads,  159 
Cal.  270,  286,  113  Pac  366.  373  (48  L.  R.  A. 
[N.  S.]  687,  Ann.  Cas.  1012C,  50).  The  pres- 
ent case  hardly  comes  within  this  rule. 

In  appellants'  reply  brief  a  further  ques- 
tion Is  raised  for  the  first  time. .  As  we  have 
stated,  the  claim  of  negligence  is  based  up- 
on the  speed  at  which  the  machine  was  go- 
ing. On  this  point  the  testimony  was  sharp- 
ly conflicting.  The  plaintiff  offered",  and  the 
court  over  the  objection  of  the  defendants 
admitted,  a  copy  of  the  San  Francisco  traffic 
ordinance  specifically  providing  that  Mission 
street  between  certain  limits,  which  include 
the  point  of  accident,  is  a  heavily  traveled 
street  and  the  speed  of  vehicles  shall  not  ex- 
ceed 16  miles  an  hour.  When  he  came  to 
charge  the  Jury,  the  trial  Judge  instructed 
them  that,  if  they  found  that  the  defendant 
Nichols  was  running  the  automobile  along 
Mission  street  at  the  time  of  the  accident 
at  a  greater  speed  than  15  miles  an  hour,  he 
was  violating  the  city  ordinance,  and  also 
the  state  Motor  Vehicle  Act,  and  that  such 
speed  was  negligence  in  Itself.  The  trial 
Judge  then  read  to  the  Jury  the  portion  of 
subdivision  "b"  of  section  22  of  the  Motor 
Vehicle  Act  (St  1913,  p.  630),  which  provides 
that  it  shall  be  unlawful  to  operate  a  motor 
"in  the  business  district"  of  any  incorporat- 
ed city  or  town  at  a  greater  speed  than  15 
miles  an  hour,  and  defines  (see  section  1)  a 
business  district  as  "territory  •  •  •  con- 
tiguous to  a  public  highway,  which  la  at 
that  point  mainly  built  up  with  structures 
devoted  to  business."  Having  read  this  defi- 
nition, the  court  proceeded  with  its  charge 
as  follows: 

"That  is  the  situation  on  Mission  street  be- 
tween Twentieth  and  Twenty-Second  streets, 
where  this  accident  happened,  so  that  is  a 
business  district  and  the  maximum  legal  rate 
of  speed  on  that  street  at  the  time  of  the  hap- 
pening of  this  accident  was  15  miles  an  hour." 

In  connection  with  the  admission  In  evi- 
dence of  the  ordinance  mentioned,  and  the 
giving  of  the  foregoing  instructions,  It  Is 
contended  by  appellant,  first,  that  the  state 
law  superseded  the  municipal  ordinance  and 
rendered  the  latter  inapplicable ;  and,  second, 
that  the  instruction  that  Mission  street  at 
the  point  in  question  was  a  business  district 
and  therefore  the  maximum  legal  speed 
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there  was  15  miles  an  hour  was  a  charge  as 
to  a  question  of.  fact  and  an  invasion  of  the 
province  of  the  Jury. 

On  the  first  point,  as  to  whether  or  not  the 
state  law  superseded  and  rendered  Inopera- 
tive the  city  ordinance,  elaborate  briefs  have 
been  filed  by  third  parties  Interested  In  the 
question  so  presented.  By  reason,  however, 
of  our  views  upon  the  second  point  we  need 
not  decide  It  It  is  manifest  that  the  Jury 
was  not  concerned  with  the  reason  why  a 
speed  In  excess  of  15  miles  an  hour  was  il- 
legal. They  were  concerned  only  with  the 
proposition  that  it  was  in  truth  illegal.  If 
it  were,  they  were  not  misled  in  the  dis- 
charge of  their  function,  no  matter  how  er- 
roneous the  reason  given  may  have  been. 

[5]  The  situation  is  that  either  the  city  or- 
dinance or  the  state  law  applies,  or  both. 
If  the  ordinance  applies,  either  alone  or  con- 
currently with  the  state  law,  no  question 
arises,  for  the  provisions  of  the  ordinance 
specifically  cover  the  place  of  accident.  If 
it  does  not  apply,  but  the  state  law  does  ex- 
clusively, and  under  the  tetter's  provisions 
a  speed  at  the  point  of  accident  In  excess  of 
15  miles  an  hour  was  illegal,  there  was  still 
no  prejudicial  error.  We  are  brought,  there- 
fore, to  the  second  point,  that  the  trial  Judge 
erred  in  charging  the  Jury  that  the  location 
of  the  accident  was  In  "a  business  district" 
as  those  words  are  defined  in  the  state  act, 
with  the  consequent  result  that  15  miles  an 
hour  was  the  maximum  legal  speed. 

So  far  as  the  record  itself  goes,  there  is 
little  to  show  what  the  character  of  Mission 
street  between  Twentieth  and  Twenty-Sec- 
ond streets  la  The  defendant  Nichols  him- 
self refers  to  It  In  his  testimony  as  part  of 
the  "downtown  district,"  undoubtedly  mean- 
ing thereby  part  of  the  business  district  of 
the  city.  The  evidence  shows  Incidentally 
that  at  the  scene  of  the  accident  there  was 
a  drug  store,  a  barber  shop,  a  haberdashery, 
and  a  saloon.  If  there  bad  been  any  Issue 
or  question  as  to  the  character  of  the  dis- 
trict, the  record  in  this  meager  condition 
would  not  Justify  the  taking  of  the  question 
from  the  Jury,  as  was  undoubtedly  done  by 
the  Instruction  complained  of. 

[8]  The  actual  fact  of  the  matter1  Is,  how- 
ever, that  Mission  street,  between  Twentieth 
and  Twenty-Second  streets,  is  a  business 
district,  within  the  definition  of  the  Motor 
Vehicle  Act,  beyond  any  possibility  of  ques- 
tion. It  has  been  such  for  years.  Not  only 
this,  but  its  character  is  known  as  a  matter 
of  common  knowledge  by  any  one  at  all 
familiar  with  San  Francisco.  Mission  street, 
from  its  downtown  beginning  at  the  water 
front  to  and  beyond  the  district  of  the  city 
known  as  the  Mission,  is  second  in  import- 
ance and  prominence  as  a  business  street 
only  to  Market  street.  The  probabilities  are 
that  every  person  in  the  courtroom  at  the 
trial,  including  Judge,  Jury,  counsel,  witness- 
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es,  parties,  and  officers  of  the  court,  knew 
perfectly  well  what  the  character  of  the  lo- 
cation was.  It  was  not  a  matter  about 
which  there  could  be  any  dispute  or  question. 
If  the  court  had  left  the  matter  to  the  de- 
termination of  the  Jury,  and  they  for  some 
inconceivable  reason  had  found  that  It  was 
not  a  business  district,  it  would  have  been 
the  duty  of  the  court  to  set  aside  the  verdict 
We  are  asked  now  to  reverse  the  Judgment, 
because  the  court  assumed,  without  submit- 
ting to  the  Jury,  what  could  not  be  disput- 
ed, and  what  he  and  practically  every  resi- 
dent in  the  county  for  which  the  court  was 
sitting  knew  to  be  a  fact  If  error  there 
was,  it  is  clear  that  upon  the  actual  fact, 
there  was  no  prejudice  to  the  defendants. 

It  would  have  been  much  better  if  counsel 
for  the  plaintiff  or  the  trial  Judge  himself 
had  inquired  of  defendants'  counsel,  before 
the  case  went  to  the  Jury,  Whether  there 
was  any  dispute  as  to  the  locality  being 
a  business  district  within  the  meaning  of  the 
state  law.  There  could  have  been  but  one 
reasonable  answer,  and,  if  any  other  were 
given,  the  matter  could  have  been  easily 
settled  beyond  any  possibility  of  question. 
But  this  was  not  done,  and  we  are  now  con- 
fronted by  the  question  whether  either  this 
court  or  the  trial  court  can  take  Judicial  no- 
tice of  the  real  fact 

[7]  An  appellate  court  can  properly  take 
Judicial  notice  of  any  matter  of  which  the 
court  of  original  Jurisdiction  may  properly 
take  notice.  Pennlngtbn  v.  Gibson,  36  How. 
65,  14  L.  Ed.  847;  Salt  Lake  City  v.  Robin- 
son, 39  Utah,  260,  116  Pac.  442,  35  L,  R.  A 
(N.  S.)  610,  Ann.  Cas.  1913E,  61;  15  Ruling 
Case  Law,  1063. 

In  fact  a  particularly  salutary  use  of  the 
principle  of  Judicial  notice  Is  to  sustain  on 
appeal,  a  Judgment  clearly  in  favor  of  the 
right  party,  but  as  to  which  there  is  in  the 
evidence  an  omission  of  some  necessary  f<tct 
which  is  yet  indisputable  and.  a  matter  of 
common  knowledge,  and  was  probably  as- 
sumed without  strict  proof  for  that  very 
reason.  Campbell  v.  Wood,  116  Mo.  196,  22 
S.  W.  796. 

The  question,  therefore,  Is:  Was  the  su- 
perior court  for  the  city  and  county  of  San 
Francisco,  whose  Judge  and  talesmen  were 
necessarily  residents  of  the  city,  entitled  to 
take  Judicial  notice  of  the  character  of  one 
of  the  most  important  and  best-known 
streets  in  the  city?  If  it  were,  the  court 
was  authorized  to  charge  the  Jury  as  it  did. 
Section  2102,  Code  Civ.  Proc. 

[8]  It  should  perhaps  be  noted  that  the 
fact  that  the  trial  Judge  knew  what  the  ac- 
tual fact  was,  and  that  it  was  indisputable, 
would  not  of  itself  Justify  him  in  recognizing 
it  Nor  would  the  fact  that  the  character 
of  the  street  was  a  matter  of  common  knowl- 
edge and  notoriety  Justify  him  in  taking  the 
question  from  the  Jury,  if  there  were  any 
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possibility  of  dispute  as  to  whether  or  not 
that  character  was  such  as  to  constitute  it 
a  business  district  within  the  definition  of 
the  statute  applicable.  If  such  question 
could  exist,  the  fact  Involved — whether  the 
well-known  character  of  the  street  was  suffi- 
cient to  make  It  a  business  district — was  one 
for  determination  by  the  jury.  But  we  have 
in  this  case  a  combination  of  the  two  cir- 
cumstances. In  the  first  place,  the  fact  Is 
Indisputable  and  beyond  question.  In  the 
second  place,  it  is  a  matter  of  common 
knowledge  throughout  the  jurisdiction  in 
and  for  which  the  court  Is  sitting. 

[9]  A  consideration  of  the  reasons  underly- 
ing the  matter  of  judicial  notice  and  its 
fundamental  principles  leaves,  we  believe, 
but  little  doubt  as  to  Its  applicability  here. 
Judicial  notice  Is  a  judicial  short  cut,  a  do- 
ing away,  In  the  case  of  evidence,  with  the 
formal  necessity  for  evidence,  because  there 
is  no  real  necessity  for  It  So  far  as  matters 
of  common  knowledge  are  concerned,  it  is 
saying  there  is  no  need  of  formally  offering 
evidence  of  those  things,  because  practically 
every  one  knows  them  in  advance,  and  there 
can  be  no  question  about  them.  The  rule  in 
this  respect  is- well  stated  In  15  R.  C.  I*  1067, 
as  follows: 

"It  may  be  stated  generally  with  regard  to 
the  question  as  to  what  matters  are  properly 
of  judicial  cognizance  that,  while  the  power  of 
judicial  notice  is  to  be  exercised  with  caution, 
courts  should  take  notice  of  whatever  is  or 
ought  to  be  generally  known,  within  the  limits 
of  their  jurisdiction,  for  justice  does  not  re- 
quire that  courts  profess  to  be  more  ignorant 
than  the  rest  of  mankind.  This  rule  enumerates 
three  material  requisites:  (1)  The  matter  of 
which  a  court  will  take  judicial  notice  must  be  a 
matter  of  common  and  general  knowledge.  The 
fact  that  the  belief  is  not  universal,  however,  is 
not  controlling,  for  there  is  scarcely  any  belief 
that  is  accepted  by  every  one.  Courts  take  ju- 
dicial notice  of  those  things  which  are  common 
knowledge  to  the  majority  of  mankind,  or  to 
those  persons  familiar  with  the  particular  mat- 
ter in  question.  But  matters  of  which  courts 
have  judicial  knowledge  are  uniform  and  fixed, 
and  do  not  depend  upon  uncertain  testimony; 
as  soon  as  a  circumstance  becomes  disputable, 
it  ceases  to  fall  under  the  head  of  common 
knowledge,  and  so  will  not  be  judicially  recog- 
nized. (2)  A  matter  properly  a  subject  of  judi- 
cial notice  must  be  'known';  that  is,  well  es- 
tablished and  authoritatively  settled,  not  doubt- 
ful or  uncertain.  In  every  instance  the  test  is 
whether  sufficient  notoriety  attaches  to  the  fact 
involved  as  to  make  it  safe  and  proper  to  assume 
its  existence  without  proof.  In  harmony  with 
that  view  it  has  been  said  that  courts  must 
'judicially  recognize  whatever  has  the  requisite 
certainty  and  notoriety  in  every  field  of  knowl- 
edge, in  every  walk  of  practical  life.'  (3)  A 
matter,  to  be  within  judicial  cognizance,  must 
be  known  'within  the  limits  of  the  jurisdiction 
of  the  court.' " 

The  three  requirements  so  mentioned — 
that  the  matter  be  one  of  common  and  gener- 
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al  knowledge,  that  It  be  well  established  and 
authoritatively  settled,  be  practically  Indis- 
putable, and  that  this  common,  general,  and 
certain  knowledge  exist  in  the  particular  ju- 
risdiction— all  are  requirements  dictated  by 
the  reason  and  purpose  of  the  rule,  which 
Is  to  obviate  the  formal  necessity  for  proof 
when  the  matter  does  not  require  proof. 

[10]  It  Is  truly  said  that  the  power  of  Ju- 
dicial notice  Is,  as  to  matters  claimed  to  be 
matters  of  general  knowledge,  one  to  be  used 
with  caution.  If  there  is  any  doubt  what- 
ever, either  as  to  the  fact  Itself  or  as  to  its 
being  a  matter  of  common  knowledge,  evi- 
dence should  be  required;  but.  If  the  court 
Is  of  the  certain  opinion  that  these  require- 
ments exist,  there  can  properly  be  no  hesi- 
tation. In  such  a  case  there  is,  on  the  one 
hand,  no  danger  of  a  wrong  conclusion  as  to 
the  fact — and  such  danger  is  the  reason  for 
the  caution  in  dispensing  with  the  evidence 
— and,  on  the  other  hand,  purely  formal  and 
useless  proceedings  will  be  avoided. 

Little  assistance  can  be  had  by  a  search 
of  the  authorities  for  exactly  similar  cases. 
The  one  perhaps  nearest  to  it  that  we  have 
found  is  State  v.  Ruth,  14  Mo.  App.  226. 
What  may  be  a  proper  subject  of  judicial  no- 
tice at  one  time  or  place  may  not  be  at  an- 
other. It  would  be  wholly  unreasonable  to 
require  proof,  if  the  fact  became  material, 
as  to  the  general  location  in  the  city  of  San 
Francisco  of  Its  city  hall  before  a  judge  and 
Jury  made  up  of  residents  of  that  city  and 
actually  sitting  in  the  building.  But  before  a 
judge  and  jury  In  another  county  proof 
should  be  made.  The  difference  lies  in  the 
fact  being  one  of  common  knowledge  in  one 
Jurisdiction  and  not  hi  the  other.  Similarly 
It  has  been  held  repeatedly  that  courts  will 
judicially  notice  the  general  doctrines  of 
any  religious  denomination  prevalent  with- 
in Its  jurisdiction,  and  yet  it  was  held  by  an 
Ohio  court,  and  properly  held,  in  the  early 
days  of  Christian  Science;  that  notice  would 
not  be  taken  of  the  doctrines  of  that  sect 
Evans  v.  State,  9  Ohio  St  C.  PI.  Dec.  222,  6 
Ohio  N.  P.  129.  Now  that  the  sect  has 
grown  to  large  numbers,  and  Its  general  doc- 
trines are  a  matter  of  common  knowledge, 
it  is  as  proper  to  notice  them  as  to  notice 
those  of  older  denominations.  As  is  well 
said  by  Wlgmore  (4  Wigmore  on  Ev.  f  2580): 

"Applying  the  general  principle  (ante,  section 
2565),  especially  in  regard  to  the  element  of 
notoriousness,  courts  are  found  noticing,  from 
time  to  time,  a  varied  array  of  unquestionable 
facts,  ranging  throughout  the  data  of  com- 
merce, industry,  history,  and  natural  science. 
It  is  unprofitable,  as  well  as  impracticable,  to 
seek  to  connect  them  by  generalities  and  distinc- 
tions; for  the  notoriousness  of  a  truth  varies 
much  with  differences  of  period  and  of  place.  It 
is  even  erroneous,  in  many,  if  not  in  most  in- 
stances, to  regard  them  as  precedents.  It  is  the 
spirit  and  example  of  the  rulings,  rather  thas 
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tenor,  that  is  to  be  useful  in 


[11, 12]  The  test,  therefore,  in  any  particu- 
lar case  where  it  Is  sought  to  avoid  or  ex- 
cuse the  production  of  evidence  because  the 
fact  to  be  proven  is  one  of  general  knowl- 
edge and  notoriety,  is:  (1)  Is  the  fact  one 
of  common,  everyday  knowledge  in  that  Ju- 
risdiction, which  every  one  of  average  in- 
telligence and  knowledge  of  things  about 
him  can  be  presumed  to  know?  and  (2)  is 
it  certain  and  indisputable?  If  it  is,  it  is  a 
proper  case  for  dispensing  with  evidence, 
for  its  production  cannot  add  or  aid.  On  the 
other  hand,  we  may  well  repeat,  if  there  is 
any  reasonable  question  whatever  as  to  ei- 
ther point,  proof  should  be  required.  Only 
so  can  the  danger  involved  in  dispensing 
with  proof  be  avoided.  Even  if  the  matter 
be  one  of  judicial  cognisance,  there  is  still  no 
error  or  Impropriety  in  requiring  evidence. 

[13]  Applying  this  test  to  the  facts  of  the 
case,  the  matter  is  not  in  doubt.  The  char- 
acter of  Mission  street  is  as  well  known  to 
San  Franciscans  as  the  character  of  Spring 
street  to  residents  of  Los  Angeles,  or  of  State, 
street  to  residents  of  Chicago,  or  of  Forty- 
Second  street  to  residents  of  New  York,  or 
of  F  street  to  residents  of  Washington.  It 
is  a  matter  of  their  everyday  common  in- 
formation and  experience,  and  one  about 
which  there  can  be  no  dispute. 

The  conclusion  follows  that  the  charge  of 
the  trial  court  that  Mission  street,  between 
Twentieth  and  Twenty-Second  streets,  was  a 
business  district,  was  not  error.  The  judg- 
ment is  therefore  affirmed. 

We  concur:  SHAW,  J.;  LENNON,  J.; 
LAWLOR,  J.;  MELVIN,  J.;  WILBUR,  J. 

ANGELLOTTI,  C.  J.  (concurring).  I  con- 
cur in  the  judgment,  and  also  in  the  opinion, 
except  upon  the  question  of  judicial  notice, 
a  determination  of  which  question  appears 
to  be  considered  by  the  majority  opinion  as 
essential  to  a  conclusion  that  the  trial  court 
did  not  err  in  Instructing  the  jury  that  Mis- 
sion street,  at  Twenty-First  street,  was  a 
"business  district,"  within  the  meaning  of 
the  provision  of  the  Motor  Vehicle  Act  lim- 
iting speed  in  such  a  district  to  not  exceed- 
ing 15  miles  an  hour.  I  am  not  satisfied  that 
the  opinion  does  not  carry  the  doctrine  of 
judicial  notice  to  an  unwarranted  extent.  It 
seems  to  me,  after  a  careful  consideration  of 
the  record,  that  the  instruction  referred  to 
may  fairly  be  upheld  upon  the  theory  that 
there  was  no  question  in  the  trial  court  as 
to  the  place  of  the  accident  being  within  such 
a  district,  and  that  this  was  something  prac- 
tically conceded  on  all  hands.  Certainly 
every  scrap  of  evidence  tending  to  throw  any 
light  whatever  on  the  matter  so  tended  to 


show,  and  the  trial  court  apparently  took  the 
matter  as  granted.  No  complaint  whatever 
was  made  as  to  these  Instructions  until  the 
closing  brief  of  appellants  was  filed  in  this 
court.  I  do  not  think  they  should  now  be 
held  erroneous. 


(40  Cal.  App.  682) 

LAPIQTJE  v.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY  et  al.    (Civ.  2947.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   April  5,  1910.  Re- 
hearing Denied  May  5,  1919.) 

Appeal  and  Ebbob  <s=609— -Fubtheb  Tban- 
80bxft— tlmxxt  demand  and  showing. 
Where  petitioner's  demand  upon  reporter 
for  further  transcript  was  not  made  until  after 
trial  judge  had  regularly  allowed  and  settled 
transcript,  and  demand  upon  judge  for  allow- 
ance and  settlement  of  further  reporter's  tran- 
script was  not  made  until  after  certified  tran- 
script had  been  filed  in  Supreme  Court,  peti- 
tioner, without  any  special  showing,  is  not  en- 
titled to  settlement  of  an  additional  statement 
based  upon  reporter's  certificate;  the  trial 
court's  authority  to  settle  transcript  having 
been  exhausted. 

Application  by  John  Lapique  for  a  writ  of 
mandate  to  compel  L.  H.  Valentine,  Judge  of 
the  Superior  Court  of  Los  Angeles  County, 
to  certify  to  the  correctness  of  a  reporter's 
transcript    Proceeding  dismissed. 

John  Lapique,  of  Orange,  in  pro.  per. 

H.  L.  Dunnlgan,  Haas  &  Dunnigan,  and  J. 
J.  Wilson,  all  of  Los  Angeles,  for  respond- 
ents. 

CONREY,  P.  J.  Application  by  John  La- 
pique for  a  writ  of  mandate  to  compel  the  re- 
spondent judge  to  certify  to  the  correctness 
of  a  reporter's  transcript  made  pursuant  to 
the  demand  of  said  Lapique,  against  whom 
judgment  had  been  entered  in  an  action 
wherein  he  was  defendant,  from  which  judg- 
ment he  has  an  appeal  pending  in  the  Su- 
preme Court.  After  alternative  writ  issued 
and  an  answer  filed  by  the  respondents,  this 
matter  has  been  submitted  upon  evidence 
taken  by  this  court 

The  judgment  was  entered  on  the  18th  day 
of  December,  1917.  Within  10  days  there- 
after, Lapique  served  and  filed  his  notice  of 
intention  to  move  for  a  new  trial,  and  filed 
his  notice  to  the  clerk  requesting  a  reporter's 
transcript 

The  petition  herein  alleges  that  the  court 
reporter  made  a  transcript  and  certified  to 
the  truth  and  correctness  thereof;  that 
thereafter,  on  July  2,  1018,  petitioner  believ- 
ed said  transcript  to  be  full,  true,  and  cor- 
rect, and  that  on  that  day  respondent  judge, 
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who  tried  the  case,  made  an  order  settling 
and  allowing  said  transcript  as  a  part  of  the 
record,  but  that  said  order  was  made  with- 
out notice  having  been  given  as  required  by 
section  933a,  Code  of  Civil  Procedure ;  that  on 
or  about  August  1, 1918,  petitioner  found  that 
said  reporter's  transcript  was  defective,  and 
on  August  15,  1918,  he  demanded  of  the  re- 
porter a  further  transcript,  in  response  to 
which  the  reporter  did,  on  the  29th  day  of 
August,  1918,  certify  a  further  reporter's 
transcript ;  that  on  August  30,  1918,  a  notice 
was  served  on  plaintiffs'  attorneys  and  filed, 
stating  that  said  reporter's  transcript  would 
be  presented  for  allowance  and  settlement  be- 
fore the  court  on  the  4th  day  of  September, 
1918;  that  on  the  4th  day  of  September  the 
matter  was  continued  until  the  5th  of  Septem- 
ber, 1918,  and  on  the  5th  of  September  was 
continued  until  the  6th  day  of  that  month; 
that  at  the  hearings  thereof  Haas  &  Dunni- 
gan,  attorneys  for  the  plaintiffs,  did  not  ap- 
pear ;  that  on  the  6th  day  of  September,  1918, 
the  trial  judge  refused  to  certify  to  the  truth 
and  correctness  of  said  reporter's  transcript 
on  the  grounds,  "first,  that  the  order  appeal- 
ed from  Is  not  an  appealable  order,  and,  sec- 
ond, that  the  transcript  is  not  complete  in 
that  it  does  not  set  forth  the  title  of  the 
court  and  cause" ;  that  said  reporter's  tran- 
script is  a  full,  fair,  and  correct  transcript 
of  the  various  proceedings  described  in  the 
demand  for  transcript 

The  evidence  received  herein  shows  that, 
as  stated  In  the  petition,  an  order  of  settle- 
ment was  made  by  the  judge  on  July  2,  1918, 
and  that  the  same  was  made  without  notice ; 
that  on  the  3d  day  of  July,  1918,  Laplque 
filed  In  the  superior  court  an  affidavit  setting 
forth  the  fact  that  said  order  of  July  2, 
1918,  had  been  made  without  notice,  and 
thereupon  an  order  was  made,  which  was 
daly  served  upon  the  plaintiffs'  attorneys, 
requiring  them  to  appear  before  the  court 
on  the  6th  day  of  August,  1918,  at  930  a. 
m.,  to  show  cause  why  the  reporter's  tran- 
script, "settled  and  allowed  by  the  trial  court 
without  notice  on  the  2d  day  of  July,  1918, 
should  not  be  allowed  to  stand,  settled  and 
allowed  by  the  trial  court  on  July  2,  1918," 
In  said  action;  that  at  the  time  specified  in 
jald  action  to  show  cause  the  matter  was 
continued  to  Tuesday,  August  13,  1918,  at 
§.30  a.  m.    The  minutes  of  the  court  for 
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August  13th  showed  that  at  the  time  to 
which  said  matter  had  been  continued 
John  Laplque  appeared  in  court  in  propria 
persona,  plaintiffs'  attorneys  not  appearing, 
and  "order  to  show  cause  granted  by  the 
court  [Judge  Valentine],  and  reporter's  tran- 
script settled  and  allowed  by  the  court." 
Under  that  date  a  statement  of  such  settle- 
ment and  allowance,  signed  by  the  judge, 
appears  at  the  end  of  the  transcript.  The 
evidence  herein  further  shows  that  the  re- 
porter's transcript,  certified,  settled,  and  al- 
lowed as  above  stated,  was  filed  in  the  Su- 
preme Court  on  the  23d  day  of  August,  1918. 
(Supreme  Court  No.  L.  A.  5837.) 

It  thus  appears  that  petitioner's  demand 
upon  the  reporter  for  a  further  transcript  of 
the  proceedings  in  question,  which  demand 
he  alleges  that  he  made  on  the  15th  day  of 
August,  1918,  was  not  made  until  after  the 
trial  judge,  after  due  notice  and  on  request 
of  the  petitioner,  had  regularly  allowed  and 
settled  the  transcript  which  had  been  duly 
and  regularly  certified  by  the  reporter,  and 
that  petitioner's  demand  upon  the  lower 
court  and  the  judge  thereof  for  allowance 
and  settlement  of  such  "further  reporter's 
transcript"  was  not  made  until  after  the 
original  duly  certified  transcript  had  been 
filed  in  the  Supreme  Court,  where  the  appeal 
then  was  and  now  is  pending. 

The  court's  duty,  as  well  as  Its  author- 
ity, to  settle  a  transcript,  had  been  exhaust- 
ed. If  the  order  of  settlement  was  made 
through  mistake,  Inadvertence,  surprise,  or 
excusable  neglect  of  the  party  who  demand- 
ed the  transcript,  it  may  be  that,  upon  ap- 
plication made  as  required  by  section  473, 
Code  of  Civil  Procedure,  he  might,fyave  been 
relieved  from  such  order.  No  such  applica- 
tion appears  to  have  been  made.  Petitioner 
seems  to  have  relied  upon  the  mistaken  theory 
that,  without  any  special  showing  of  rea- 
sons for  relief  In  the  matter,  he  was  entitled 
In  the  ordinary  course  of  procedure  to  de- 
mand the  settlement  of  an  additional  state- 
ment based  upon  the  reporter's  certificate 
to  the  correctness  of  a  document  containing 
matter  additional  to  that  contained  in  the 
settled  transcript 

Petitioner's  contentions  herein  are  with- 
out merit  and  the  proceeding  is  dismissed. 

We  concur:  SHAW,  J.;  JAMES,  J. 
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order  was  entered  in  the  minutes  of  the 

court: 


(Distriet  Court  of  Appeal,  First  District,  Divi- 
sion 2.   California.   April  4,  1919.) 

1.  Divobce  «=»152  —  Finality  of  Judg- 
ment—Entry  in  Divobce  Suit. 

In  divorce  suit  entry  upon  minutes  of  court 
reading:  "Plaintiffs  prayer  for  a  divorce  is 
denied.  Defendant's  prayer  for  divorce  is  de- 
nied"—without  the  making  and  filing  of  findings 
upon  issues  tendered  by  the  pleadings,  and  with- 
out such  findings  having  been  waived,  is  not 
final  judgment. 

2.  Judgment  ®=256(1)— Findings  to  Sup- 
port—Necessity. 

Where  issues  are  tendered  by  the  pleadings 
and  findings  thereon  are  not  waived  by  the  par- 
ties, there  can  be  no  rendition  of  judgment  un- 
til such  findings  are  made  and  filed  with  the 
clerk. 

3.  Appeal  and  Ebbob  <g=»l30  —  Decisions 
Appealable— Obdeb  as  Final  Judgment. 

Order  denying  motion  for  execution  for  ali- 
mony, made  as  court's  entry  upon  minutes  read- 
ing: "Plaintiffs  prayer  for  a  divorce  is  denied. 
Defendant's  prayer  for  divorce  is  denied"— 
where  findings  upon  the  issues  tendered  by  the 
•pleadings  were  not  waived  by  the  parties  and 
were  not  made  and  filed  with  the  clerk,  is  not 
appealable ;  not  being  an  order  made  after  final 
judgment  under  Code  Civ.  Proa  f  963,  inas- 
much as  such  entry  is  not  a  final  judgment 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  H.  Buck,  Judge. 

Action  by  Anna  Cuneo  against  John  Cuneo. 
From  an  order  denying  plaintiffs  motion  for 
an  order  directing  clerk  to  issue  an  execution 
for  sum  claimed  to  be  due  plaintiff  as  ali- 
mony, plaintiff  appeals.   Appeal  dismissed. 

Leon  E.  Prescott,  of  San  Francisco,  for  ap- 
pellant. 

Joseph  J.  Bullock,  of  Redwood  City,  and 
PhiL  J.  Strubel,  of  San  Francisco,  for  re- 
spondent 

HAVEN,  J.  In  this  action,  for  divorce  an 
order  was  made  shortly  after  the  filing  of  the 
complaint  requiring  the  defendant  to  pay  to 
plaintiffs  attorneys  a  certain  sum  on  account 
of  counsel  fees,  and  farther  providing  that  de- 
fendant "pay  forthwith  to  plaintiff  personally 
the  sum  of  $50  per  month  for  the  support 
and  maintenance  of  the  plaintiff  pending  this 
action,  and  the  same  sum  every  month  there- 
after pending  this  action,  until  the  further 
order  of  this  court"  The  action  was  subse- 
quently brought  to  trial  upon  plaintiff's  com- 
plaint the  allegations  of  which  were  denied 
by  defendant's  answer,  and  upon  the  cross- 
complaint  of  defendant;  each  party  to  the 
action  seeking  a  decree  of  divorce  against  the 
other.   On  November  23,  1917,  the  following 


"This  cause  having  been  heretofore  submitted 
to  the  court  for  consideration  and  decision,  and 
now  the  court  having  considered  the  same  and 
being  fully  advised  herein,  it  renders  the  fol- 
lowing decision:  'Plaintiffs  prayer  for  a  di- 
vorce is  denied.  Defendant's  prayer  for  a  di- 
vorce is  denied.' " 

On  February  28, 1918,  plaintiff  made  a  mo- 
tion for  an  order  directing  the  clerk  of  the 
lower  court  to  issue  an  execution  in  said  ac- 
tion in  favor  of  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $150,  claimed  to  be 
due  her  as  alimony  for  three  months,  com- 
mencing December  16,  1917,  and  ending 
March  15, 1918.  On  March  18, 1918,  the  court 
made  an  order  denying  the  said  motion  of 
plaintiff,  from  which  latter  order  plaintiff 
attempts  to  prosecute  this  appeal. 

[1-3]  The  entry  in  the  minutes  of  the  court 
on  November  23, 1917,  is  not  a  final  judgment 
in  the  action.  Issues  were  tendered  by  the 
pleadings,  and  there  is  no  showing  that  find- 
ings were  waived.  Consequently  there  could 
have  been*  no  rendition  of  judgment  until 
such  findings  were  made  and  filed  with  the 
clerk.  Crim  v.  Reusing,  89  CaL  478,  488,  26 
Pac  1074,  28  Am.  St  Rep.  491.  The  record 
does  not  disclose  that  this  has  been  done. 
The  order  from  which  this  appeal  is  attempt- 
ed to  be  taken  is  therefore  not  an  order  made 
after  final  judgment  and  Is  not  an  appeal- 
able order  under  section  963  of  the  Code  of 
Civil  Procedure. 

The  appeal  is  dismissed. 


We  concur: 
TAIN,  J. 


LANGDON,  P.  J.;  BRIT1 


(40  Cal.  App.  623) 

CLOVIS  FRUIT  CO.  v.  CALIFORNIA 
WINE  ASS'N.    (Civ.  2648.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  California.  April  10,  1919.  Re- 
hearing Denied  by  Supreme  Court  June  9, 
1919.) 

Sales  <g=>106  —  Notice  of  Cancellation- 
Reasonable  Time. 
In  suit  for  defendant's  alleged  breach  of  coo- 
tracts  to  purchase  wine  grapes  raised  by  plain- 
tiffs assignors,  plaintiffs  claim  that  defendant 
did  not  seasonably  exercise  his  option  to  can- 
cel contracts  after  brandy  tax  was  raised  was 
untenable  in  absence  of  showing  of  loss  or  prej- 
udice to  plaintiff  by  such  delay. 

.Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  the  Clovis  Fruit  Company,  a  cor- 
poration, against  the  California  Wine  Asso- 
ciation, a  corporation.  Judgment  for  plain, 
tiff,  and  defendant  appeals.  Reversed. 


<fi=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


230 


181  PACIFIC 


KEPORTER 


(CaL 


Pillsburyt  Madison  &  Sutro,  of  San  Fran- 
cisco (Alfred  Sutro,  of  San  Francisco,  of 
counsel),  for  appellant 

Short  &  Sutherland,  of  Fresno,  and  Carl 
E.  Llndsey,  for  respondent. 

KERRIGAN,  J.  Plaintifr,  as  assignor  of 
22  claims  arising  under  as  many  separate 
contracts  made  by  defendant  with  plaintiff's 
assignors  for  the  purchase  of  grapes,  brought 
suit  against  defendant  for  the  alleged  breach 
of  the  contracts.  Plaintiff  had  judgment  for 
$4,932.32,  and  defendant  appeals. 

The  complaint  consists  of  22  separate 
causes  of  action.  For  the  purposes  of  this 
appeal  they  may  be  said  to  be  identical,  as 
they  grow  out  of  similar  action  taken  by  de- 
fendant with  regard  to  each  of  said  con- 
tracts. The  substance  of  each  cause  of  ac- 
tion, of  the  answers  thereto,  and  of  the  find- 
ings on  the  issues,  Is,  It  Is  conceded,  correct- 
ly stated  in  defendant's  opening  brief,  as  fol- 
lows: On  a  certain  date  plaintiff's  respective 
assignor,  mentioned  in  the  particular  cause 
of  action,  made  an  agreement  with  the  de- 
fendant for  the  sale  of  the  crops  of  wine 
grapes  over  a  period  of  years  at  a  fixed  price 
per  ton,  grown  on  the  respective  vineyard  of 
each  assignor.  In  the  vintage  season  of  1915, 
between  August  15th  and  November  15th  of 
that  year,  each  respective  assignor,  it  is  al- 
leged, raised  and  produced  a  certain  tonnage 
of  wine  grapes,  which  he  offered  to  deliver 
to  defendant,  but  defendant  refused  to  re- 
ceive or  to  pay  for  the  same.  Each  agree- 
ment is  alleged  to  have  been  In  full  force 
and  effect,  and  never  to  have  been  canceled, 
terminated,  or  ended.  An  assignment  of  each 
respective  agreement  to  the  plaintiff  is  alleg- 
ed, and  it  is  then  alleged  that  plaintiff,  by 
reason  of  the  premises  stated  in  each  cause 
of  action,  has  been  damaged  in  a  certain 
sum. 

The  answers  to  the  causes  of  action  may 
also,  for  the  purpose  of  this  appeal,  be  said 
to  be  identical.  So  far  as  material  here  the 
Issues  raised  by  the  answer  may  be  stated 
as  follows:  Defendant  denied  that  any  as- 
signor offered  to  deliver  any  of  the  1915 
grapes  to  it,  or  that,  In  violation  of  the 
agreement,  it  refused  to  receive  or  pay  for 
the  grapes.  It  also  denied  that  the  agree- 
ment was  in  full  force  and  effect,  or  that  it 
had  not  been  canceled  or  terminated  or 
ended. 

As  a  further  and  separate  defense  it  aver- 
red that  in  each  contract  sued  on  it  is  pro- 
vided that,  should  the  United  States  laws  be 
so  modified  that  the  tax  on  brandy  used  In 
fortifying  should  be  greater  than  6  cents 
per  proof  gallon,  then  the  defendant  might, 
at  its  option,  cancel  the  contract  by  giving 
written  notice  of  such  cancellation  to  each 
respective  assignor  of  plaintiff;  that  by  the 
terms  of  the  act  of  Congress  of  October  22, 
1914,  the  United  States  laws  were  so  modified 


that  the  tax  on  brandy  used  in  fortifying 
was  increased  from  6  cents  per  proof  gallon 
to  55  cents  per  proof  gallon,  and  that  on  or 
about  April  21,  1915,  the  commissioner  of  in- 
ternal revenue  of  the  United  States  ruled 
that  on  and  after  January  1,  1916,  the  tax  on 
brandy  used  in  fortifying  would  be  increased 
to  $1.10  per  proof  gallon,  and  that  thereupon, 
and  prior  to  the  alleged  tender  of  any'  grapes 
by  each  respective  assignor  of  the  plaintiff 
to  the  defendant,  and  prior  to  knowledge  by 
the  defendant  of  any  assignment  of  the  con- 
tract to  plaintiff,  defendant  canceled  or  ter- 
minated the  contract  of  each  assignor  by  giv- 
ing each  assignor  written  notice  of  cancella- 
tion, and  that  each  assignor  accepted  the  no- 
tice, and  thereafter  treated  the  contract  as 
canceled  or  terminated  and  of  no  force  or 
effect 

The  trial  was  by  the  court  Without  a  jury. 
The  court  found  for  the  plaintiff,  and  made 
findings  in  accordance  with  the  allegations 
of  the  complaint;  It  also  found  the  aver- 
ments of  the  separate  and  special  defense  of 
the  answer  to  be  true,  except  that  it  found 
that  the  defendant  did  not  give  notice  of 
cancellation  of  the  contracts  within  a  rea- 
sonable time  after  the  act  of  October  22,. 
1914,  was  passed,  and  that  the  contracts 
were  therefore  not  canceled,  but  were  In  full 
force  and  effect 

At  the  trial  plaintiff  offered  no  evidence  to 
sustain  its  allegation  of  a  tender  and  offer 
of  performance,  taking  the  position  that  such 
evidence  was  unnecessary  because  of  the  fact 
that  it  appears  from  the  matter  set  forth-  in 
defendant's  further  and  separate  defense 
that  such  an  offer  would  have  been  futile. 
Against  the  objection  of  the  defendant  the 
court  accepted  this  view,  and  at  the  conclu- 
sion of  plaintiff's  case  denied  defendant's  mo- 
tion for  nonsuit  Thereupon  in  support  of 
the  allegations  of  Its  separate  defense  the 
defendant  introduced  evidence,  from  which 
it  appeared  that  the  plaintiff's  various  as- 
signors had  been  given  written  notice,  under 
date  of  June  1,  1915,  of  the  cancellation  of 
the  contract 

It  is  conceded  that  an  averment  of  per- 
formance will  not  be  supported  by  proof  of 
a  legal  excuse  for  nonperformance.  Estate 
of  Warner,  158  Cal.  441,  445,  111  Pac.  352. 
It  is  also  conceded  to  be  a  general  rule  of 
pleading  that  a  defendant  may  plead  Incon- 
sistent defenses,  and  that  where  there  are 
several  answers  an  admission  made  In  one 
is  not  available  to  destroy  the  efficacy  of  the 
averments  or  denials  of  the  others.  Miles  v. 
Woodward,  115  Cal.  308,  46  Pac.  1076.  These 
fundamental  rules  of  pleading  were  ignored 
in  the  trial  of  this  case,  but  the  consequence 
of  the  failure  to  observe  them,  and  several 
minor  questions  involving  the  correctness  of 
rulings  upon  matters  of  evidence,  need  not  be 
here  considered,  in  view  of  the  conclusion 
we  have  reached  on  a  question  which  goes  to 
the  merits  of  the  case. 
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The  principal  question  raised  by  the  ap- 
peal is  whether  or  not  the  defendant  within 
a  reasonable  time  exercised  its  option  to  can- 
cel the  contracts  after  the  concurrence  of  the 
event  giving  it  the  right  to  do  so.  On  this 
phase  of  the  case  the  evidence  is  without 
conflict.  Summarized,  it  shows  that  each  of 
the  contracts  in  question  provided  that  if  the 
tax  on  brandy  used  in  fortifying  wines 
should  be  increased  from  6  cents  a  gallon  the 
defendant  might  at  its  option  terminate  the 
contract  by  giving  notice  to  that  effect;  that 
by  an  act  of  Congress  of  October  22,  1914, 
the  tax  on  such  brandy  was  increased  from  6 
to  55  cents  per  proof  gallon;  that  on  June  1, 
1915,  defendant  gave  written  notice  of  can- 
cellation of  the  contract  The  contracts  call- 
ed for  deliveries  of  grapes  for  the  years  from 
1913  to  1917.  It  was  agreed  that  the  vintage 
season  each  year  is  from  August  15th  to  No- 
vember 15th,  from  which  it  is  evident  that 
no  delivery  of  grapes  could  be  made  before 
the  first-mentioned  date. 

What  is  a  seasonable  time  in  any  case  de- 
pends upon  the  circumstances  of  the  partic- 
ular case.  Smith  v.  Pelton  Water  Wheel  Co., 
151  Cal.  394,  90  Pac.  934;  Salmon  Box  Co. 
v.  Helena  Box  Co.,  147  Fed.  408,  77  C.  G.  A. 
586.  In  the  case  of  Colfax  County  v.  Butler 
County,  83  Neb.  803, 120  N.  W.  444,  it  is  held 
that  a  reasonable  time,  when  no  time  is  spec- 
ified, is  a  question  of  law,  and  depends  upon 
the  subject-matter  and  the  situation  of  the 
parties. 

Time,  in  the  abstract,  is  not  essential.  It 
is  material  so  far  only  as,  when  associated 
with  other  circumstances,  it  may  produce  in- 
jury or  unjust  consequences.  The  great  ob- 
ject of  the  rule  of  law  on  this  subject  is  to 
prevent  injury  or  wrong ;  and  the  main  ques- 
tion in  each  case  should  be,  Is  there  any  just 
cause,  because  of  delay,  to  object  to  the  can- 
cellation? Hogan  v.  Tucker,  116  Ky.  918,  77 
S.  W.  197,  199.  Here,  while  the  notice  of 
cancellation  was  given  about  7  months  after 
the  occurrence  of  the  event  giving  rise  to 
the  right  of  cancellation,  it  was  yet  2% 
months  before  the  commencement  of  the  vin- 
tage or  crushing  season  and  about  5  months 
before  its  close;  and  there  is  no  evidence  in 
the  record  to  show  that  any  of  plaintiff's  as- 
signors were  prejudiced  because  the  notice 
was  not  sooner  given.  No  witness  testified 
that  had  earlier  notice  been  given  the  assign- 
ors of  plaintiff  could  have  disposed  of  their 
grapes  to  better  advantage  than  they  actu- 
ally did.  Uncontradicted  evidence  introduc- 
ed by  the  defendant  was  to  the  effect  that 
according  to  the  custom  in  Fresno  county 
(the  place  in  which  these  contracts  were  to 
be  executed)  contracts  for  the  sale  of  grapes 
are  made  each  year  during  the  vintage  sea- 
son ;  and,  indeed,  the  first  witness  called  by 
the  plaintiff,  one  of  its  assignors,  testified 
that  he  made  no  attempt  to  sell  his  1915 
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crop  of  grapes  until  September  of  that  year. 
For  aught  that  appears  in  the  record  the  de- 
fendant may  have  had  a  very  good  reason 
for  not  sooner  giving  the  notice  of  cancella- 
tion, which  reason  may  have  related  to  the 
mutual  interest  of  the  parties.  It  certainly 
does  not  appear  that  the  delay  was  for  any 
unfair  purpose.  But  however  that  may  be, 
plaintiff  cannot  base  its  claim  that  the  notice 
was  not  timely  upon  a  mere  surmise  or  some 
possibility  which  has  no  foundation  in  fact. 
To  substantiate  its  position  that  the  notices 
were,  not  seasonably  given,  plaintiff  must 
base  the  same  upon  some  competent  evidence 
showing  the  assignors  of  plaintiff  to  have 
been  injured  or  to  have  suffered  loss  or  prej- 
udice. This  the  plaintiff  has  not  done,  and 
the  finding  of  the  trial  court  that  the  notice 
of  cancellation  was  not  given  within  a  rea- 
sonable time  is  not  sustained  bj  the  evidence. 
The  judgment  is  reversed. 

We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 


(40  Cal.  App.  690) 

SAN  FRANCISCO  BAR  ASS'N  v.  McCLEL- 
LAN.    (Civ.  No.  2504.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   April  11,  1919.) 

1.  Attorney  and  Client  «=»i>3(2)— Disbar- 
ment PbOCEEOINGS  —  CONTLIOTB  IN  EVI- 
DENCE— Resolving  in  Favor  ov  Accused. 

In  a  disbarment  proceeding,  a  conflict  in 
the  evidence  should  be  resolved  in  favor  of  ac- 
cused. 

2.  Attorney  and  Client  <8=>44(2) — Doty  of 
Attorney— Accounting. 

It  is  the  duty  of  an  attorney  to  notify  his 
client  with  reasonable  diligence  of  the  collec- 
tion by  him  of  money  due  his  client,  and  to 
promptly  pay  over  the  same  upon  settlement  of 
his  fee,  and  under  no  circumstances  is  be  war- 
ranted in  falsely  stating  that  the  money  has 
not  been  received. 

3.  Attorney  and  Client  «=»44(2)— Disbar- 
ment—Grounds. 

Conduct  of  accused  in  failing  to  notify  bis 
client  of  collection  of  money  due  client  until 
two  months  after  receipt  of  money,  while  blame- 
worthy, held  not  to  require  disbarment 

Proceedings  by  the  San  Francisco  Bar  As- 
sociation for  the  disbarment  of  Clifford  Mc- 
Clellan,  an  attorney  and  counselor  at  law. 
Accusation  dismissed. 

Frank  S.  Brittain,  Nathan  Moran,  and  Bert 
S  eh  l  e  singer,  all  of  San  Francisco,  for  bar 
Ass'n  of  San  Francisco. 

Edward  Lande,  of  San  Francisco,  for  re- 
spondent. 
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PER  CURIAM.  This  Is  a  proceeding  Insti- 
tuted by  the  Bar  Association  of  San  Francis- 
co for  the  disbarment  of  Clifford  McClellan, 
an  attorney  and  counselor  at  law. 

The  accusation  contains  three  separate 
charges : 

(1)  That  the  accused  misappropriated  funds 
belonging  to  his  client  In  the  course  of  profes- 
sional employment. 

(2)  Willful  concealment  and  denial  on  his 
part  of  the  moneys  collected. 

(3)  The  making  of  a  fslse  and  fraudulent 
claim  to  a  portion  of  the  money  received. 

The  accused  denied  aH  the  charges. 

[1]  The  evidence  presented  upon  the  first 
and  third  counts  of  the  accusation  Is  volumi- 
nous. Under  it  a  conflict  exists  which  shoulS 
be  resolved  in  favor  of  the  accused.  No  use- 
ful purpose,  therefore,  would  be  subserved  by 
narrating  or  closely  analyzing  It. 

In  support  of  the  second  count,  however, 
and  the  one  mainly  relletl  upon  for  the  penal- 
ty sought  to  be  Imposed,  the  evidence  shows 
that  the  accused  was  employed  by  one  Eliza- 
beth Douglas,  a  widow,  to  collect  the  proceeds 
of  an  insurance  policy  on  the  life  of  her  de- 
ceased husband.  Payment  of  .the  policy  was 
at  first  refused  by  the  insurance  company,  but 
finally  the  accused  received  a  check  in  settle- 
ment of  the  claim  for  the  sum  of  $1,189.75. 
The  check  was  received  by  him  on  November 
20, 1917,  and  he  deposited  the  same  in  his  per- 
sonal bank  account,  but  failed  to  advise  his 
client  that  he  had  received  payment  until 
some  two  months  later,  when  demand  was 
made  upon  him  for  a  settlement,  after  his 
client  had  received  Information  that  the 
claim  bad  been  paid.  The  demand  was  made 
by  attorneys  employed  by  Mrs.  Douglas,  and 
a  settlement  was  had  between  them  and  the 
accused,  whereupon  the  amount  agreed  upon 
was  paid,  which  amount,  Mrs.  Douglas  testi- 
fied, was  satisfactory  to  her. 

[2]  Accused  does  not  deny  that  be  failed  to 
advise  his  client  of  the  receipt  of  the  money, 
but  he  seeks  to  justify  his  tardiness  in  turn- 
ing over  the  amount  on  the  ground  that  his 
accounts  with  her  were  confused,  and  that  he 
was  ignorant  of  the  exact  amount  to  which 
he  was  entitled,  and  that  the  stress  of  busi- 
ness prevented  him  from  informing  himself 
upon  the  subject.  There  is  also  testimony  to 
the  effect  that  the  accused  informed  his  client 
that  he  had  not  collected  the  money  at  a  time 
when  It  was  In  his  possession.  This  the  ac- 
cused denies.  It  is  true  that  the  accused  was 
entitled  to  a  portion  of  the  fund  collected  as 
compensation  for  his  services,  the  amount  of 
which  had  not  been  definitely  fixed  and  deter- 
mined. While  the  retention  of  this  portion 
was  Justified  it  did  not  free  him  from  his  du- 
ty of  advising  his  client  that  the  collection 
had  been  made.  It  is  the  plain  duty  of  an  at- 
torney to  notify  his  client  with  reasonable  dil- 
igence of  the  collection  by  him  of  money  due 


his  client,  and  to  promptly  pay  over  the  same 
upon  the  settlement  of  his  fee,  and  under  no 
circumstances  Is  he  warranted  in  falsely  stat- 
ing that  the  money  has  not  been  received. 

[3]  The  conduct  of  the  accused  is  blame- 
worthy for  its  laxity  in  this  particular;  yet 
we  do  not  feel  from  a  careful  review  of  the 
evidence  that  it  calls  for  the  drastic  measure- 
ment of  disbarment  His  delay,  however,  as 
shown  by  the  evidence,  was  a  gross  neglect  to 
fulfill  his  obligation,  and  constituted  unpro- 
fessional conduct,  which  calls  for  the  censure 
of  this  court  It  is  to  be  hoped  that  the  bring- 
ing of  these  proceedings  by  the  Bar  Associa- 
tion of  San  Francisco,  prompted  by  a  high 
sense  of  duty,  may  prove  a  warning  to  the  ac- 
cused, and  cause  him  to  so  acquit  himself  in 
the  future  as  to  avoid  the  slightest  appear- 
ance of  infidelity  to  professional  duty. 

The  accusation  is  dismissed. 


(40  Cal.  App.  566) 
DAMIANO  v.  BUNTING  et  aL    (Civ.  2652.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  April  4,  1919.  Rehearing 
Denied  by  Supreme  Court  June  2,  1919.) 

L  Corporations  <8=239  —  Liability  or 
Stockholder— Torts. 
A  cause  of  action  exists  against  the  stock- 
holder of  a  corporation  under  the  laws  of  this 
state  upon  a  corporate  liability  arising  out  of  a 
tort 

2.  Abatement  and  Revival  «=>57— Surviv- 
al of  Stockholders'  Liability— Surviv- 
ing Death  or  Stockholder. 
A  stockholder's  liability  for  a  corporate  tort 

survives  the  death  of  the  stockholder. 

8.  Corporations  «=>264  — Action  Against 
Representatives  or  Deceased  Stockhold- 
ers—Limitations— Construction  or  Stat- 
ute. 

Under  Code  Civ.  Proc.  {  359,  which  lim- 
its the  time  of  beginning  actions  against  the 
directors  and  stockholders  of  corporations  to  re- 
cover a  penalty  to  three  years  after  liability  ac- 
crues, and  provides  that  no  other  section  of  the 
title  shall  be  applicable  to  its  provisions,  sec- 
tion 353,  as  to  suits  against  personal  representa- 
tives of  decedents  on  causes  of  action  which  sur- 
vive within  year  after  beginning  of  administra- 
tion, has  no  application. 

4.  Constitutional  Law  <S=> 70(3)— Liability 
or  Stockholders  for  Corporate  Tort- 
Legislative  Policy— Review  by  Court. 
In  an  action  to  enforce  liability  for  corporate 
tort  against  the  representatives  of  a  deceased 
stockholder,  Code  Civ.  Proc.   §  359,  expressly 
limiting  such  action  to  three  years,  may  not  be 
disregarded,  on  the  ground  that  the  policy  is 
unwise. 

6.  Corporations  <g=»264  —  Action  Against 
Stockholder  fob  Corporate  Tort. 
Au  action  against  a  stockholder  for  cor- 
porate tort  resulting  in  personal  injuries  must 
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be  brought  within  three  yean  from  the  time 
of  such  injuries,  under  Code  Civ.  Proa  |  359, 
and  such  time  limit  cannot  be  extended  to  three 
years  after  the  recovery  of  judgment  against 
the  corporation  for  such  injuries. 

Appeal  •  from  Superior  Court,  Alameda 
County;  William  H.  Donahue,  Judge. 

Action  by  Giuseppe  Damiano  against  Fled  a 

0.  Bunting,  as  executrix  of  the  estate  of 
John  A.  Bunting,  deceased,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Judgment  affirmed. 

James  A.  Bacigalupl  and  Edmund  Nelson, 
both  of  San  Francisco,  for  appellant 

Thomas  C.  Huxley,  of  Oakland,  for  re- 
spondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  defendants'  favor  after  the  or- 
der sustaining  their  demurrer  to  the  plain- 
tiff's complaint  without  leave  to  amend.  The 
following  are  the  facts  of  the  case  as  shown 
by  said  complaint: 

On  May  13, 1913,  one  John  A.  Bunting  was 
the  owner  of  180,000  shares  of  a  total  issue 
of  200,000  shares  of  a  mining  corporation 
known  as  the  Birchfleld  Mining  Company. 
On  said  May  13,  1913,  the  plaintiff  was  an 
employ^  of  said  corporation,  and  was  injured 
in  an  accident  occurring  in  the  course  of  his 
employment.   John  A.  Bunting  died  on  May 

1,  1916.  Thereafter,  and  on  May  17,  1916, 
the  defendants  were  appointed  the  executors 
of  his  estate.  Notice  to  creditors  was  duly 
ordered  and  published  May  27,  1916.  On 
February  27,  1917,  the  plaintiff  herein  pre- 
sented his  claim  against  said  estate  for  the 
sum  of  $10,900.32,  alleged  to  be  due  upon  the 
proportionate  statutory  liability  of  said  John 
A.  Bunting,  deceased,  as  a  stockholder  in 
said  corporation.  The  claim  being  rejected, 
the  plaintiff  commenced  this  action  on  March 
31,  1917. 

To  his  complaint  setting  forth  the  fore- 
going facts  the  defendants  demurred  upon 
the  general  ground,  and  also  upon  the 
grounds  that  the  cause  of  action  was  barred 
by  the  provisions  of  subdivision  3  of  section 
340  of  the  Code  of  Civil  Procedure,  and 
also  by  the  provisions  of  section  359  of  the 
same  Code.  The  court  sustained  the  de- 
fendants' said  demurrer  generally  and 
without  leave  to  amend.  The  judgment  fol- 
lowed, from  which  the  plaintiff  prosecutes 
this  appeal. 

[1]  Three  questions  are  presented  upon 
this  appeal,  the  first  being  as  to  whether  a 
cause  of  action  exists  against  the  stockholder 
of  a  corporation  under  the  laws  «f  this  state 
upon  a  corporate  liability  arising  out  of  a 
tort  This  question  has,  we  think,  been  set- 
tled in  favor  of  the  existence  of  such  liability 
on  the  part  of  a  stockholder  for  the  torts  of 
the  corporation  by  the  case  of  Miller  &  Lux 


v.  Kern  County  Land  Co.,  134  CaL  586,  66 
Pac  856,  and  by  the  case  of  Lininger  v. 
Botsford,  32  Oal.  App.  386,  163  Pac  63,  up- 
holding such  liability. 

[2]  The  second  question  which  arises  here- 
in is  as  to  whether  the  cause  of  action  upon 
such  stockholder's  liability  survives  the 
death  of  the  stockholder.  This  question  was 
also  determined  in  favor  of  the  survival  of 
such  cause  of  action  in  the  case  of  Lininger 
v.  Botsford,  supra,  and  to  the  reasoning  and 
conclusions  of  that  case  we  adhere. 

[3]  The  third  and  final  question  arising 
herein  is  as  to  whether  this  action  is  barred 
by  the  provisions  of  section  359  of  the  Code 
of  Civil  Procedure  relied  upon  in  the  de- 
fendants' demurrer,  and  which  reads  as  fol- 
lows: 

"This  title  does  not  affect  actions  against  di- 
rectors or  stockholders  of  a  corporation,  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  en- 
force a  liability  created  by  law;  but  such  ac- 
tions must  be  brought  within  three  years  after 
the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created.'' 

The  foregoing  section  of  the  Code  of  Civil 
Procedure  is  one  of  the  sections  embraced  in 
chapter  4  of  title  2  thereof,  which  relates  to 
the  time  of  commencing  civil  actions.  Sec- 
tion 853  of  the  same  chapter  and  title  con- 
tains this  provision: 

"If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  com- 
menced against  his  representatives,  after  the 
expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary  or  of 
administration." 

[4]  It  is  the  contention  of  the  appellant 
herein  that  the  provision  of  the  Code  last 
above  quoted  takes  his  case  out  of  the  opera- 
tion of  the  first  above  quoted  section  of  the 
Code,  and  gives  him  an  extension  of  the  peri- 
od within  which  he  otherwise  must  have  com- 
menced his  action,  arising  out  of  the  fact  of 
the  death  of  John  A.  Bunting  a  few  days 
before  the  three-year  period  of  limitation 
would  have  expired.  This  contention,  how- 
ever, is  answered  by  the  case  of  King  v. 
Armstrong,  9  Cal.  App.  368,  99  Pac.  527,  in 
which  Mr.  Justice  Shaw,  of  the  Second  appel- 
late district,  quite  clearly  points  out  that  sec- 
tion 359  of  the  Code  of  Civil  Procedure  is  so 
explicit  in  its  terms  expressive  of  the  inap- 
plicability of  any  of  the  other  provisions  of 
the  title  of  that  Code  of  which  it  is  a  part  to 
actions  against  stockholders  of  corporations 
to  enforce  the  liability  created  by  law  as  to 
leave  no  room  for  any  other  construction. 
The  conclusion  arrived  at  in  this  case  is 
fully  enforced  by  the  reasoning  of  the  Su- 
preme Court  in  the  case  of  Hunt  v.  Ward,  99 
Cal.  612,  84  Pac.  335,  37  Am.  St  Rep.  87, 
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wherein  the  court,  with  direct  reference  to 
the  application  of  section  369  of  the  Code 
of  Civil  Procedure  to  the  liability  of  stock- 
holders of  corporations  in  this  state,  says: 

"It  must  be  remembered  that  tbe  right  to  pur- 
sue the  stockholder  at  all  does  not  exist  at  com- 
mon law,  but  is  solely  the  creature  of  the  writ- 
ten law;  and  that  it  must  be  exercised  upon 
the  conditions  and  within  the  limits  which  the 
written  law  prescribes.  The  invocation  by  re- 
spondent of  the  clause  of  the  state  Constitution 
declaring  the  liability  of  stockholders  of  corpora- 
tions does  not  strengthen  his  position;  for  the 
statement  of  a  right  in  a  Constitution  is  always 
subject  to  reasonable  statutory  limitations  of  the 
time  within  which  it  may  be  enforced,  unless 
otherwise  declared  in  the  Constitution  itself; 
and  three  years  is  certainly  not  an  unreasonable 
period  of  limitation.  We  see,  therefore,  no  rea- 
son for  disregarding  the  plain  language  of  sec- 
tion 359.  We  need  not  inquire  into  the  policy 
of  the  section ;  but,  as  certificates  of  stock  of 
many  corporations  pass  frequently  from  hand 
to  hand,  it  may  well  be  assumed  that  the  Legis- 
lature intended  to  protect  temporary  stockhold- 
ers from  the  power  of  officers  of  corporations 
and  their  creditors,  to  indefinitely  extend  the 
enforcement  of  liabilities  created  while  they  hap- 
pened to  be  holders  of  stock.  If  the  policy  be 
unwise  or  bad,  it  is  for  the  Legislature  to 
change  it" 

See,  also,  Bank  of  San  Luis  Obispo  v.  Pac 
Coast  St  Co.,  103  CaL  594,  37  Pac  499. 

[I]  In  the  reply  brief  of  appellant  It  is  at- 
tempted to  be  argued  that  regardless  of  the 
liability  of  said  stockholder  arising  at  the 
time  of  the  plaintiff's  injuries,  he  is  entitled 
to  rely  upon  a  liability  which  was  created 
by  the  alleged  fact  that  appellant  had  In  an 
action  commenced  by  him  against  the  cor- 
poration recovered  a  Judgment  for  damages 
for  his  said  Injuries  within  the  period  of 
three  years  prior  to  the  commencement  of  the 
instant  action.  It  suffices  to  say  that  the 
cases  of  Hunt  v.  Ward  and  Bank  of  San 
Luis  Obispo  v.  Pac.  Coast  St  Co.,  supra, 
furnish  a  complete  answer  to  this  contention. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


(40  Cal.  App.  578) 

INGRAHAM        INGRAHAM.     (Civ.  2653.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    April  5,  1919.) 

1.  Divorce  <8=>109— Refusal  to  Have  Mat- 
rimonial Intercourse—  Rubden  of  Proof. 
In  divorce  suit  based  on  Civ.  Code,  §  98, 
as  to  persistent  refusal  to  have  matrimonial 
intercourse  being  desertion,  plaintiff  had  the 
burden  of  showing  that  health  or  physical  con- 
dition of  defendant  did  not  make  refusal  reason- 
ably necessary. 


2.  Divorce  «=>150{2)— Findings— Neckssitt. 

In  divorce  suit  based  on  Civ.  Code,  8  96,  as 
to  persistent  refusal  to  have  matrimonial  inter- 
course being  desertion,  there  must  be  a  finding 
as  to  whether  just  cause  exists  for  refusal. 

3.  Divorce  <8=>179— Objection  to  Complaint 
—Availability  on  Appeal. 

In  suit  for  divorce,  general  allegation  as  to 
desertion,  in  the  absence  of  a  demurrer  for  a 
definite  statement  of  facts,  is  not  subject  to  the 
objection  for  the  first  time  on  appeal  that  it 
does  not  inform  defendant  that  the  desertion 
was  intended  to  be  established  under  the  first 
provision  of  Civ.  Code,  {  96. 

Appeal  from  Superior  Court,  Alameda 
County;  Stanley  A.  Smith,  Judge. 

Action  by  Ida  Ingraham  against  George  A. 
Ingraham.  Plaintiff  was  granted  an  inter- 
locutory decree  of  divorce  on  the  ground  of 
willful  desertion,  and  defendant  appeals- 
Reversed. 

M.  L.  Rawson,  of  San  Leandro,  and  Geo. 
Ingraham,  of  Oakland,  for  appellant. 

John  W.  Stetson  and  A.  T.  Shine,  both  of 
Oakland,  for  respondent 

WASTE,  P.  J.  Plaintiff  was  granted  an 
Interlocutory  decree  of  divorce,  on  the 
ground  of  willful  desertion,  and  defendant 
appeals.  The  original  complaint  alleged 
that— 

"Defendant  willfully  and  without  cause  or 
provocation  deserted  and  abandoned  plaintiff, 
with  intent  to  desert  said  plaintiff,  and  ever 
since  said  time  has  continued  to  live  separate 
and  apart  from  plaintiff  without  her  consent, 
and  against  her  will,  and  with  intent  to  desert 
and  abandon  her,  and  without  fault  of  plaintiff." 

An  amended  and  supplementary  com- 
plaint was  filed,  setting  forth  the  ground  of 
desertion  in  the  same  form,  and  adding  a 
second  count,  based  on  allegations  of  extreme 
cruelty.  Defendant  answered,  denying  the 
allegations  of  the  complaint,  and  at  the  same 
time  filed  his  cross-complaint,  alleging  will- 
ful desertion  and  extreme  cruelty  on  the  part 
of  plaintiff. 

The  trial  court  found  for  the  plaintiff  on 
the  ground  of  willful  desertion  alone,  and 
decree  followed.  Tbe  finding  as  to  willful 
desertion  is  couched  In  almost  the  identical 
language  of  the  allegation  hereinbefore  quot- 
ed. Appellant  attacks  this  finding  upon  the 
ground  that  the  testimony  introduced  in  the 
action,  and  on  which  the  finding  is  based,  is 
not  sufficient  to  support  the  judgment  or  de- 
cree in  that  regard. 

"Willful  desertion  Is  voluntary  separation 
of  one  of  the  married  parties  from  the  other 
with  intent  to  desert"  Section  95,  Civ.  Code. 
Sections  96,  97,  and  98  of  the  same  Code  set 
forth  the  different  classes  of  facts  which 
may  manifest  such  desertion.  Devoe  v.  De- 
voe,  51  CaL  543.    Section  96  is  as  follows: 
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"Persistent  refusal  to  have  reasonable  matri- 
monial intercourse  as  husband  and  wife,  when 
health  or  physical  condition  does  not  make  such 
refusal  reasonably  necessary,  or  refusal  of  ei- 
ther party  to  dwell  in  the  same  house  with  the 
other  party,  when  there  is  no  just  cause,  for 
such  refusal,  is  desertion." 

The  proof  adduced  at  the  trial  of  this  ac- 
tion established  the  fact  that  the  plaintiff 
and  defendant,  for  several  years,  and  up 
to  the  time  of  the  commencement  of  the  ac- 
tion, continued  to  live  in  the  same  house, 
but  occupying  separate  rooms.  The  desertion 
complained  of  by  the  plaintiff  consisted  of 
the  gradual,  and  finally  the  persistent,  re- 
fusal of  the  defendant  to  have  any  matri- 
monial Intercourse  with  the  plaintiff  as  hus- 
band and  wife.  The  corroboration  in  this 
regard  was  merely  the  testimony  of  other 
witnesses  that  the  parties  occupied  separate 
bedrooms  in  the  house,  and  was  not  of  the 
character  and  degree  required  by  the  Code 
section  relating  to  corroboration  in  divorce 
cases.  We  are  not  unmindful  of  the  fact 
that  the  secrets  of  the  bedchamber  are  very 
frequently  hard  to  substantiate  by  oilier 
witnesses  than  the  parties  themselves.  Nev- 
ertheless, the  parties  to  a  divorce  action  are 
not  thereby  relieved  from  the  necessity  of 
complying  with  the  mandate  of  the  law. 

From  a  careful  reading  of  the  lengthy  rec- 
ord, the  trial  appears  to  have  been  conducted 
by  the  parties  on  the  theory  that  extreme 
cruelty  was  the  real  issue  between  them. 
Near  the  conclusion  of  the  trial,  the  court 
.  gave  an  intimation  that  the  finding  should* 
be  on.  the  ground  of  desertion,  predicated 
on  the  failure  of  defendant  to  grant  the 
marital  rights  that  the  plaintiff  was  entitled 
to.  The  court  reached  the  conclusion,  and 
so  stated,  that  "the  testimony  shows  no  ade- 
quate cause  for  an  entire  cessation  of  sexual 
relations,  and  the  testimony  fairly  shows  it" 

[1,  2]  From  our  examination  of  the  lengthy 
record  we  must  disagree  with  the  learned 
judge  of  the  court  below.  There  was  no  tes- 
timony, nor  were  any  facts  elicited,  tending 
to  show  that  the  health  or  physical  condition 
of  the  defendant  did  not  make  his  refusal 
to  have  reasonable  matrimonial  intercourse 
reasonably  necessary.  The  burden  of  estab- 
lishing this  fact  rested  on  plaintiff.  Hayes 
v.  Hayes,  144  Cal.  625,  78  Pac.  19.  There 
must  be  a  finding  in  such  cases  as  to  wheth- 
er or  not  just  cause  for  such  refusal  exists. 
Mayr  v.  Mayr,  161  Cal.  134,  118  Pac.  546. 
In  the  instant  case  plaintiff  did  not  meet  the 
burden  imposed  on  her,  and  her  case  was  not 
assisted  by  that  of  defendant,  whose  own  tes- 
timony was  against  such  a  finding. 

The  finding  of  the  court  in  the  language 
of  the  complaint  Is  not  therefore  a  sufficient 
finding  on  the  facts  attempted  to  be  proved. 
Devoe  v.  Devoe,  supra.    Furthermore,  had 


the  court  used  appropriate  language  in  the 
finding  to  cover  the  facts  required  by  the 
first  portion  of  section  96,  supra,  the  evi- 
dence would  not  be  sufficient  to  support  it. 

[S]  The  general  allegation  of  the  com- 
plaint hereinbefore  set  forth,  in  the  absence 
of  a  demurrer  for  a  definite  statement  of  the 
facts,  is  not  now  subject  to  the  objection,  for 
the  first  time  on  this  appeal,  that  it  does  not 
Inform  defendant  that  the  desertion  was  in- 
tended to  be  established  under  the  first  pro- 
vision of  section  96.  Sheridan  v.  Sheridan, 
134  Cal.  88,  66  Pac.  73. 

As  the  case  must  be  reversed  for  failure  of 
the  proof  to  support  the  finding  as  to  the  de- 
sertion, we  will  not  comment  in  detail  on  the 
evidence  relied  on  by  respondent  to  corrobo- 
rate the  testimony  of  plaintiff  as  to  her  resi- 
dence. Suffice  to  say  that  we  are  of  the 
opinion  that  it  is  sufficient  under  the  liberal 
rule  laid  down  in  MacDonald  v.  MacDonald, 
155  Cal.  674,  102  Pac.  927,  25  L.  R.  A.  (N.  S.) 
45.  On  a  retrial  of  the  case  the  corroborat- 
ing evidence  should  appear  in  proper  order 
and  sequence.  The  appellate  court  should 
not  have  to  minutely  examine  the  testimony 
of  a  multitude  of  witnesses,  that  it  may,  here 
and  there,  pick  out  fragments  of  proof, 
which,  when  pieced  together,  will  support  a 
finding  of  the  trial  court. 

No  other  points  made  on  the  appeal  require 
examination. 

The  judgment  and  decree  are  reversed. 


We  concur: 
CAN,  J. 


RICHARDS,  J.;  KERRI- 


(40  Cal.  App.  658) 

LUTGE  T.  DUBUQUE  FIRE  &  MARINE 
INS.  CO.    (Civ.  2716.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  April  15,  1919.  Re- 
hearing Denied  May  14,  1919;  Denied  by 
Supreme  Court  June  12,  1919.) 

1.  Appeal  and  Error  <8=»1001(2)— Review- 
Verdict— Preponderance  of  Evidence. 

Whatever  the  appellate  court  may  think 
as  to  the  preponderance  of  the  evidence,  it  may 
not  substitute  its  own  opinion  for  that  of  the 
jury  wherever  there  is  a  fair,  reasonable  ground 
for  a  difference  of  opinion. 

2.  Insurance  <S=>235  —  Fire  Insurance  — 
Cancellation  of  Policy— Sufficiency  of- 
Evidence. 

In  action  on  fire  policy,  defended  on  ground 
that  policy  had  been  canceled,  and  involving 
issue  of  whether  the  receipt  signed  by  insured 
upon  receiving  payment  for  small  loss  which 
had  occurred  some  time  prior  to  the  fire  in  ques- 
tion contained  words,  "Said  policy  is  hereby 
surrendered  for  cancellation,"  evidence  held  suf- 
ficient to  support  verdict  for  plaintiff. 
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3.  New  Trial  «=>104(1)— Grounds— Newly. 
Discovered  Evidence— Cumulative  Evi- 
dence. 

A  trial  court  does  not  abuse  its  discretion 
in  refusing  a  new  trial  applied  for  on  the  ground 
of  newly  discovered  evidence,  where  the  new 
evidence  is  merely  cumulative. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  O.  Deasy, 
Judge. 

Action  by  Richard  Lutge  against  the  Du- 
buque Fire  £  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Courtney  L.  Moore,  Coogan  &  O'Connor, 
and  Perry  Evans,  all  of  San  Francisco,  for 
appellant, 

Thos.  A.  Allan  and  Geo.  K.  Ford,  both  of 
San  Francisco,  for  respondent 

LANG  DON,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  rendered  against 
it  In  a  suit  to  recover  upon  an  Insurance  poli- 
cy issued  by  defendant  company  covering 
loss  by  fire.  The  facts  of  the  case  are  briefly 
these:  The  plaintiff  was  the  owner  of  a 
building  in  San  Francisco  which  was  insured 
against  fire  by  defendant  The  policy  had 
been  in  force  for  some  years-  The  fire  which 
caused  the  loss  upon  which  suit  is  brought 
occurred  on  August  7,  1915.  Prior  to  that 
time,  to  wit  on  July  10,  1915,  a  small  fire 
on  the  premises  had  occurred.  The  Insur- 
ance company  settled  the  claim  therefor  by 
paying  the  plaintiff  $18,  and  it  is  claimed  by 
the  defendant  that  upon  making  this  pay- 
ment the  policy  was  canceled  by  attaching  to 
the  draft  sent  to  plaintiff  a  receipt  which 
contained  the  statement  just  above  where 
plaintiff  placed  his  signature,  "Said  policy  is 
hereby  surrendered  for  cancellation,"  and 
that  Lutge  by  signing  the  receipt  containing 
this  statement  consented  to  the  cancellation 
of  the  policy.  This  is  the  one  issue  between 
the  parties,  and  the  appellant  contends  that 
the  evidence  is  insufficient  to  justify  the  im- 
plied finding  of  the  jury  that  the  policy  had 
not  been  canceled  prior  to  the  loss,  and,  fur- 
ther, that  the  trial  court  abused  its  discre- 
tion in  denying  to  the  defendant  a  new  trial. 

[1, 2]  Appellant's  argument  upon  the 
weight  of  the  evidence  has  much  force,  but 
it  is  one  that  should  properly  be  addressed  to 
a  Jury.  Whatever  we  may  think  as  to  the 
preponderance  of  the  evidence,  we  may  not 
substitute  our  opinion  for  that  of  the  Jury 
wherever  there  Is  a  fair,  reasonable  ground 
for  a  difference  of  opinion.  It  is  true  that 
the  claim  of  the  appellant  that  the  words 
purporting  to  cancel  the  policy  were  a  part 
of  the  receipt  at  the  time  it  was  signed  by 
the  plaintiff  is  upheld  by  the  testimony  of 
the  clerk  in  defendant's  employ  who  prepar- 
ed the  draft,  by  the  testimony  of  the  general 


agent  of  the  defendant  company  who  signed 
it  and  by  the  testimony  of  an  Insurance 
broker  to  whom  It  was  sent  by  the  defend- 
ant and  who  in  turn  delivered  it  to  plaintiff. 
There  is  the  further  testimony  of  the  insur- 
ance broker  to  the  effect  that  he  spedflcally 
called  plaintiff's  attention  to  the  fact  that 
the  insurance  policy  was  canceled,  and  that 
plaintiff  replied  that  he  did  not  care.  On 
the  other  hand,  the  plaintiff  denied  that  the 
words  "surrendered  for  cancellation"  were 
on  their  receipt  when  he  signed  it,  or  that  he 
had  any  notice  of  any  kind  that  the  policy 
was  canceled,  or  that  he  consented  to  the 
cancellation  In  any  way.  There  are  the  ad- 
ditional circumstances  that  the  Insurance 
company  did  not  accompany  its  receipt  al- 
leged to  have  embodied  the  agreement  for 
cancellation  with  any  letter  calling  attention 
to  the  cancellation;  that  the  policy  was  in 
the  possession  of  the  plaintiff  at  the  time  of 
the  fire,  and  had  never  been  surrendered,  and 
its  surrender  had  not  been  demanded  by  the 
defendant;  that  the  defendant  company  had 
not  offered,  prior  to  the  loss,  to  return  to 
plaintiff  the  unearned  premium  paid  upon 
the  policy;  that  after  the  loss  occurred, 
plaintiff  employed  an  Insurance  adjuster  to* 
present  his  claim,  who  notified  the  defend- 
ant of  the  loss  and  presented  the  preliminary 
proofs  of  loss  on  August  25th;  that  five  days 
thereafter  the  defendant  replied  to  this  let- 
ter, making  some  technical  objection  to  the 
proofs,  but  not  intimating  in  any  way  that 
the  policy  had  been  canceled,  and  It  was  not 
until  September  14th  that  the  defendant  as- 
serted that  the  policy  had  been  canceled  and 
denied  liability  thereunder.  We  cannot,  un- 
der such  a  condition  of  the  evidence,  hold 
that  there  was  no  substantial  conflict  in  the 
evidence,  and  that  the  Jury  rendered  a  ver- 
dict which  was  unsupported  by  the  evidence. 

[S]  The  only  other  point  made  by  appellant 
Is  that  the  motion  of  the  defendant  for  a 
new  trial  should  have  been  granted.  The 
affidavits  filed  upon  the  motion  are  all  to  the 
effect  that  the  printed  receipt  had  been  alter- 
ed and  the  words  "surrendered  for  cancella- 
tion" made  a  part  thereof  before  It  was  sign- 
ed by  the  plaintiff.  The  statements  in  the 
affidavits  constituted  material  and  valuable 
evidence  for  the  defendant  but  sUch  evidence 
was  merely  cumulative,  and  it  should  have 
been  produced  upon  the  trial.  Defendant 
did  produce  evidence  upon  this  very  ques- 
tion in  the  testimony  of  the  clerk  of  the  de- 
fendant company  who  prepared  the  draft  In 
the  testimony  of  the  general  manager  who 
signed  it,  and  in  the  testimony  of  the  broker 
who  delivered  it  to  the  plaintiff.  Defendant 
therefore  anticipated  that  this  would  be  an 
issue  in  the  case,  and,  after  the  decision  has 
been  adverse  to  it  it  may  not  retry  the  case 
in  order  to  produce  other  and  perhaps 
stronger  evidence  upon  a  question  which  was 
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contested  at  the  trial,  when  such  evidence 
was  available  to  the  defendant  at  the  time 
of  the  trial.  A  trial  court  does  not  abuse  Its 
discretion  In  refusing  a  new  trial  applied  for 
on  the  ground  of  newly  discovered  evidence 
where  the  new  evidence  Is  merely  cumula- 
tive. People  v.  Selby  S.  &  L.  Co.,  163  Cal.  84, 
124  Pac.  692, 1186,  Ann.  Cas.  1913E,  1267 ;  In 
the  Matter  of  the  Estate  of  Walden,  166  Cal. 
446,  137  Pac.  35;  Wood  v.  Jloulton,  146  Cal. 
317,  80  Pac.  92;  In  the  Matter  of  the  Estate 
of  DooUttle,  153  Cal.  29,  94  Pac.  240. 
The  judgment  Is  affirmed. 

.  We  concur:   BRITTAIN,  J.;  HAVEN,  J. 


(40  Cal.  App.  638) 

BRADLEY  v.  BRADLEY  et  al   (Civ.  2670.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  12,  1919.  Re- 
hearing Denied  by  Supreme  Court  June  9, 
1919.) 

1.  Divobce  <S=>245(2)— Decrkk  fob  Alimony 
—  Application  fob  Modification  —  Mat- 
ters Considered. 

Upon  a  motion  to  modify  the  alimony  pro- 
visions  of  a  final  decree  of  divorce  which  has 
not  been  appealed  from,  only  such  facts  as  have 
arisen  or  become  known  to  the  party  since  its 
entry  may  be  made  the  basis  of  the  attack,  and 
as  to  all  other  matters  the  judgment  or  decree 
is  final  after  the  period  for  appeal  has  expired. 

2.  Divorce  «=>286— Decbee  eob  Alimont— 
Modification— Appeal. 

Upon  defendant's  appeal  from  an  order 
granted  upon  his  motion  modifying  the  alimony 
provisions  of  a  divorce  decree,  the  defendant 
cannot  be  granted  relief  by  the  appellate  court 
for  the  reason  that  the  conditions  of  the  par- 
ties have  changed  since  the  entry  modifying  the 
order  was  made,  since  those  matters  may  only 
be  taken  advantage  of  by  being  first  brought  to 
the  attention  of  the  trial -court  upon  proper 
motion  for  modification. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  J.  Trabucco, 
Judge. 

Suit  by  Emma  Bradley  against  Richard 
Bradley  for  divorce  and  alimony,  In  which 
the  Bradley  Company  was  also  made  a  de- 
fendant Judgment  for  plaintiff .  Defendants 
moved  the  court  for  an  order  modifying  the 
final  decree,  and  from  an  order  reducing  the 
alimony,  defendant  Richard  Bradley  appeals. 
Affirmed. 

Richard  Bradley,  In  pro.  per. 
Charles  Baer,  of  San  Francisco,  for  re- 
spondent 

RICHARDS,  J.  This  appeal  is  from  an 
order  modifying  a  final  decree  of  divorce  be- 


tween the  parties  hereto  in  so  far  as  the 
provisions  of  said  decree  undertook  to  pro- 
vide for  the  future  maintenance  of  the  plain- 
tiff and  respondent  upon  this  appeal. 

By  the  terms  of  the  original  final  decree 
the  plaintiff  was  granted  a  divorce  from  the 
defendant  upon  the  ground  of  cruelty,  and 
the  defendant  was  directed  to  pay  to  the 
plaintiff  the  sum  of  $100  per  month  so  long 
as  she  remained  unmarried,  and  was  further 
directed  to  give  reasonable  security  for  the 
payment  of  said  sum.  The  decree  recited 
that  the  defendant  had,  by  virtue  of  the  in- 
terlocutory decree,  furnished  a  bond  In  the 
sum  of  $4,000  as  and  for  such  security,  and 
said  bond  was  by  the  final  decree  to  remain 
In  full  force  and  effect.  This  decree  was  en- 
tered on  October  7,  1915.  On  November  24, 
1916,  the  defendant  moved  the  court  for  an 
order  modifying  said  final  decree  by  the 
elimination  therefrom  of  Its  provision  re- 
specting the  plaintiff's  further  maintenance 
and  support  Upon  the  hearing  on  said  mo- 
tion, affidavits  and  counter  affidavits  and 
also  oral  testimony  pro  and  con  were  pre- 
sented by  the  respective  parties,  going  with 
much  detail  into  the  past  and  existing  finan- 
cial relations  and  abilities  of  the  respective 
parties.  These,. it  is  almost  needless  to  say, 
were  strongly  and  decidedly  in  conflict  as  to 
almost  every  matter  which  was  asserted  or 
disputed  therein.  The  trial  court,  having 
considered  these,  concluded  to  modify  Its 
former  final  decree  by  reducing  the  former 
amount  of  $100  to  the  sum  of  $89,  to  be  paid 
monthly  to  plaintiff  by  the  defendant  It  is 
from  the  order  making  this  modification  that 
the  defendant  has  prosecuted  this  appeal. 

[1]  In  his  briefs  upon  appeal,  which  the 
defendant  has  presented  In  propria  personam, 
he  attempts  to  discuss  many  matters  which 
were  the  subject  of  controversy  upon  the 
main  trial  of  the  cause  and  which  were  con- 
cluded by  the  findings  and  decrees  of  the 
court  therein,  from  which  no  appeal  was 
taken.  The  appellant  seeks  to  justify  bis 
attempt  to  reopen  these  matters  by  the  claim 
that,  the  terms  of  the  final  decree  as  to  the 
property  rights  of  the  parties  and  as  to  ali- 
mony being  subject  to  future  modification, 
these  matters  therein  treated  may  always  be 
relitigated.  But  this  is  not  the  rule,  since 
upon  a  motion  to  modify  a  final  decree  ot 
divorce  in  these  respects  which  has  not  been 
appealed  from  it  is  only  such  facts  as  have 
arisen  or  become  known  to  the  party  since 
its  entry  which  may  be  made  the  basis  of 
an  attack  upon  its  provisions.  As  to  ail  other 
matters  it  Is  as  final  as  any  other  final  judg- 
ment or  decree  after  the  period  for  appeal 
has  expired.  In  so  far  as  the  appellant's 
briefs  have  relation  to  facts  arising  since  the 
entry  of  said  final  decree  tending  to  show  a 
change  of  condition  in  the  defendant's  finan- 
cial ability  to  make  the  required  payments, 
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the  evidence  educed  upon  the  motion  for  a 
modification  of  the  decree  was,  as  we  have 
seen,  in  sharp  conflict  The  court  had  the 
parties  before  it,  and  not  only  read  their 
conflicting  affidavits,  but  both  heard  and 
saw  their  examination,  and,  having  done  so, 
saw  fit  to  make  the  modification  in  the  de- 
cree, which,  in  so  far  as  it  went,  was  in  the 
defendant's  favor.  We  are  unable  to  say 
from  the  state  of  the  record  before  us  that 
the  court  In  any  way  abused  its  discretion  in 
the  form  or  substance  of  the  modifying  order. 

[2]  The  appellant  finally  contends  that  he 
is  entitled  to  some  measure  of  relief  from 
the  court  for  the  reason  that,  since  the  entry 
of  the  modifying  order  herein  appealed  from, 
the  court  has  had  occasion  to  pass  upon  the 
merits  of  certain  other  appeals  between  the 
parties  hereto  Involving  certain  aspects  of 
their  property  rights  and  Interests,  and  that 
this  court  should  now  take  those  matters  In- 
to consideration  in  passing  upon  this  appeal, 
but  it  is  apparent  that  this  cannot  be  done, 
since  the  matters  concluded  by  those  ap- 
peals were  not  before  the  trial  court  at  the 
time  its  modifying  order  herein  appealed 
from  was  made.  This  is  not,  therefore,  the 
forum  wherein  the  appellant  may  obtain  re- 
lief depending  upon  any  conclusions  arrived 
at  in  those  cases;  for  any  advantage  which 
he  might  derive  therefrom  could  only  be 
gained  through  a  renewal  of  his  effort  to 
have  said  final  decree  modified  in  the  trial 
court  based  upon  such  change  in  conditions 
as  may  have  arisen  or  been  established  since 
the  making  of  the  present  modification  of 
said  original  degree. 

Order  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


(40  Cal.  App.'896) 

AHLMAN  v.  BARBER  ASPHALT  PAVING 
CO.  et  aL   (Civ.  1916.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  22,  1919.  Rehearing  Denied 
April  21,  1919;  Denied  by  Supreme  Court 
May  19,  1919.) 

1.  Trial  <©=> 396(7)— Finding  Outside  of  Is- 
sues—Complaint. 

Id  action  to  quiet  title  and  to  restrain  issu- 
ance of  bonds  on  plaintiffs  property  for  street 
work,  where  complaint  inferentially  alleged  im- 
provement district  was  described  so  as  to  be 
capable  of  identification,  which  was  not  denied, 
finding  that  description  of  district  was  not  suf- 
ficient to  identify  it  or  was  indefinite  was  out- 
side of  the  issues. 

2.  Appeal  and  Erbob  <g=>2l9(2)  —  Review  — 
Finding  of  Fact  Not  in  Issue. 

Though  the  finding  of  a  fact  not  in  issue 
is  sometimes  upheld  on  the  theory  the  parties 
have  waived  the  point  by  failure  to  object  to 


evidence,  the  rule  cannot  be  extended  to  the 
justification  of  a  finding  in  favor  of  a  party 
contrary  to  his  allegation,  which  allegation  is 
not  denied  by  his  adversary. 

8.  Municipal  Corporations  €=5488,  489(5) — 
Assessment   fob   Street  Improvement  — 
Failure  to  Object  before  City  Council. 
Appeals,  by  property  owners  assessed  with 
the  cost  of  a  street  improvement,  to  the  city 
council,  contemplate  the  correction  of  errors  in 
the  assessment,  such  as  an  improper  charge  for 
the  cost  of  making  it,  and,  if  a  property  owner 
fails  to  avail  himself  of  the  privilege  accorded 
him,  he  will  be  precluded  thereafter  from  urging 
the  objection,  the  presumption  being  that  if  he 
had  objected  the  error  would  have  been  cor- 
rected. 

4.  Municipal  Corporations  «=>513(3)  — 
Street  -Improvement— Assessment— Reme- 
dy fob  Error. 

If  proceedings  to  assess  the  cost  of  a  street 
improvement  on  property  owners  were  defective, 
in  that  a  lot  in  the  improvement  district  was 
omitted  from  the  assessment,  the  remedy  of  an 
owner  was  by  appeal  to  the  city  council,  where- 
on the  owner  should  have  specified  and  designat- 
ed the  lot  or  lots  claimed  to  have  been  omitted. 

5.  Municipal  Corporations  «8=>488,  489(5)— 
Street  Improvement— Issuance  of  Bonds- 
Right  to  Complain. 

Under  Bond  Act  Feb,  27,  1893  (St  1893, 
p.  33),  a  property  owner  who  did  not  pursue 
the  course  specified  in  section  4  of  the  act,  pro- 
viding a  simple  procedure  whereby  the  owner 
may  prevent  the  issuance  of  any  bond  for  the 
assessment  on  his  lot,  cannot  complain  of  is- 
suance of  the  bonds,  which  created  no  new  lia- 
bility, and  merely  provided  for  payment  in 
installments  and  after  a  period  of  years. 

6.  Trial  «=>404(2)— Finding— Conclusion 
of  Law. 

In  suit  by  a  property  owner  to  restrain  the 
issuance  of  bonds  on  his  property  for  street 
work  in  the  city,  the  finding  that  no  sufficient 
legal  resolution  of  intention  was  passed  was 
a  conclusion  of  law. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  W.  A.  Beasly,  Judge. 

Action  by  G.  T.  Ahlman  against  the  Barber 
Asphalt  Paving  Company,  Louis  Lightston, 
as  treasurer  of  the  city  of  San  Jose,  and  S. 
J.  Farrell,  as  superintendent  of  streets  of  the 
city.  From  judgment  for  plaintiff  and  an 
order  denying  their  motion  for  new  trial,  de- 
fendants appeal.  Judgment  and  order  re- 
versed. 

William  H.  Johnson,  of  San  Jose,  for  ap- 
pellants. 

Beggs  &  McComish,  of  San  Jose,  for  re- 
spondent 

BURNETT,  J.  This  is  an  action  to  quiet 
title  and  to  restrain  the  Issuance  of  bonds 
upon  plaintiffs  property  for  street  work  in 
the  city  of  San  Jose.    Similar  actions  were 
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brought  against  the  defendants  by  four  other 
property  owners.  By  stipulation,  the  actions 
were  consolidated  and  tried  together. 
•  The  only  pleadings  in  the  record  before  us 
are  the  complaint  of  the  plaintiff,  Ahlman, 
and  an  amendment  thereto,  and  the  answer 
of  defendant  the  Barber  Asphalt  Paving 
Company.  Respondent  in  his  brief  states 
that  said  answer  was  adopted  by  the  other 
defendants,  and  we  will  so  consider  it,  al- 
though there  is  a  reference  in  appellants' 
specifications  to  a  separate  answer  of  the 
defendants  Lightston  and  Farrell. 

There  is  no  denial  in  the  answer  of  plain- 
tiffs allegation  of  ownership  of  the  property 
in  question. 

Paragraph  5  of  the  complaint  alleges  that 
the  defendants  and  each  of  them  claim  some 
Interest  in  or  lien  upon  said  property,  but 
that  such  claims  are  wholly  without  right. 
The  answer  denies  this  allegation,  and  al- 
leges that  defendant,  the  Barber  Asphalt 
Paving  Company,  does  claim  a  lien  upon  said 
property,  and  that  its  claim  is  neither  whol- 
ly nor  at  all  without  right  The  court  found 
in  accordance  with  the  allegation  of  the 
complaint 

Paragraph  6  alleges  that  "on  April  14, 
1913,  the  common  council  of  the  city  of  San 
Jose  passed  a  resolution  purporting  to  be  a 
resolution  of  intention,  and  on  April  16, 1913, 
the  same  was  approved  by  the  mayor  of  said 
city,  wherein  and  whereby  it  was  resolved 
that  Market  street,  from  San  Carlos  street 
to  First  street  in  said  city,  be  Improved  by 
constructing  thereon  a  pavement  consisting 
of  two  inches  of  asphalt,"  etc.;  "that  said 
resolution  provided  that  the  cost  of  said 
work  should  be  charged  against  a  district, 
and  described  the  district  which  district  in- 
cluded the  land  of  the  plaintiff  hereinbefore 
described,  and  said  resolution  further  pro- 
vided that  10-year  serial  bonds,  bearing  in- 
terest at  the  rate  of  7  per  cent,  per  annum, 
should  be  issued  by  the  city  treasurer  to 
represent  each  assessment  of  $25  or  more; 
that  no  sufficient  or  legal  resolution  of  inten- 
tion was  ever  passed  for  the  doing  of  said 
work;  that  the  said  resolution  did  not  suffi- 
ciently describe  the  work  to  be  done,  or 
which  was  done  thereunder,  nor  did  it  com- 
ply with  the  conditions  of  the  charter  •  •  • 
or  of  the  V  room  an  act,  so  called,  or  of  the 
said  bonding  act  of  1893."  The  answer  de- 
nied this  allegation,  and  a  copy  of  the  reso- 
lution of  intention  was  attached  and  made  a 
part  of  the  answer  "for  all  particulars  there- 
in and  thereby  appearing,"  and  there  was 
also  annexed  "the  notice  of  street  work" 
posted  and  published  by  the  superintendent 
of  streets  pursuant  to  said  resolution  of  in- 
tention. The  finding  (III)  adopted  the  alle- 
gation of  the  complaint  down  to  and  includ- 
ing the  following:  "That  said  resolution 
provided  that  said  work  should  be  charged 
against  a  district  and  described  the  dis- 


trict," and  continued:  "But  the  description 
of  the  district  as  given  in  said  resolution  of 
intention  was  not  sufficient  to  identify  the 
same,  but  was  indefinite,  and  such  that  it 
could  not  be  located  upon  any  particular 
land  or  lands  within  the  city  of  San  Jose; 
that  said  resolution  purported  to  include  the 
land  of  plaintiff  herein  described" ;  and  "that 
no  sufficient  or  legal  resolution  of  intention 
was  ever  passed  for  the  doing  of  said  work, 
nor  did  it  comply  with  the  conditions"  of  the 
charter  or  of  said  street  bonding  act. 

Paragraph  9  of  the  complain':  alleged: 
"That  on  June  9,  1913,  the  mayor  and  com- 
mon council  passed  a  resolution  ordering 
said  work  to  be  done  in  accordance  with  the 
plans  and  specifications  passed  and  adopted 
•  •  •  on  February  17,  1913;  that  said 
resolution  was  posted  from  June  23  to  June 
27,  1913."  The  answer  alleged  that  it  was 
declared  In  said  resolution  "that  the  public 
interest  and  convenience  required  to  be  done 
the  street  work  In  said  resolution  and  in 
said  resolution  of  intention  described,"  and 
a  copy  thereof  was  made  a  part  of  the  an- 
swer. There  was  no  finding  of  the  court  up- 
on this  point 

It  is  alleged  in  paragraph  10  that  on  June 
20,  1913,  the  mayor  and  common  council 
gave  notice  inviting  proposals  for  the  doing 
of  said  work,  which  was  posted  from  June 
23  to  June  27  and  not  otherwise.  Defend- 
ants made  this  notice  a  part  of  the  answer, 
and  alleged  that  it  was  "conspicuously  post- 
ed near  the  chamber  door  of  said  mayor  and 
common  council  on  the  23d  day  of  June,  1913, 
and  was  so  kept  posted  thereafter  for  five 
consecutive  days."  The  finding  was  in  the 
language  of  the  complaint 

Allegation  11  is  that  the  defendant  corpo- 
ration put  in  a  bid  offering  to  do  said  work 
for  certain  specified  prices.  The  answer  am- 
plified the  allegation  by  enumerating  the  con- 
tents of  said  bid  and  stating  that  it  was  ac- 
companied by  a  bond,  etc.  The  finding  fol- 
lowed the  allegation  of  the  complaint 

Paragraph  12  alleged  the  acceptance  of 
said  bid  by  the  city  authorities,  the  passage 
of  the  resolution  awarding  the  contract  to 
the  corporation  defendant,  and  that  said7 
company  entered  into  a  contract  to  do  said 
work  according  to  the  resolution  of  inten- 
tion and  said  plans  and  specifications.  The 
answer  went  into  further  details  and  attach- 
ed a  copy  of  the  notice  of  award.  It  then 
proceeded  to  set  out  the  various  steps  taken 
by  defendant  preliminarily  to  doing  thej 
work,  and  alleged  that  It  did  perform  the 
work  to  the  satisfaction  of  said  superin- 
tendent of  streets.  The  finding  was  in  the 
language  of  the  complaint. 

Paragraph  13  alleged  that  "the  superin- 
tendent of  streets  made  his  warrant,  dia- 
gram, and  assessment  whereby  the  land  of 
plaintiff  •  •  •  was  assessed  for  the  sum 
of  $961.69;  that  the  total  sum  assessed  upon 
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said  district  contained  large  items,  which 
are  not  legally  chargeable  upon  said  district, 
or  the  lands  embraced  therein."  The  answer 
went  into  details  concerning  the  preparation 
of  the  diagram  and  the  assessment,  and  de- 
nied the  allegation  concerning  illegal  charges. 
The  finding  was  in  the  language  of  the  com- 
plaint, and  as  to  the  last  portion  thereof  it 
was:  "That  the  sum  of  $25.00  for  making 
said  assessment"  was  not  legally  chargeable 
upon  the  district  or  the  lands  embraced 
therein. 

In  paragraph  14  it  was  alleged  that  the 
assessments  were  not  uniform  or  equal, 
which  allegation  was  denied  by  the  answer. 
As  to  this  there  was  no  finding. 

There  is  no  reference  in  the  answer  to  the 
remaining  allegations  of  the  complaint  As 
to  these  the  court  found:  That  within  the 
time  allowed  by  law  certain  owners  of  prop- 
erty within  the  district  appealed  to  the  may- 
or and  common  council  from  said  assessment 
and  specified  the  particulars  in  which  it  was 
alleged  to  be  illegal,  which  are  fully  set  out; 
that  said  appeal  came  on  for  hearing,  but 
was  denied  by  the  mayor  and  common  coun- 
cil. There  was  then  a  finding  that  prior  to 
August  4,  1873,  the  portion  of  Market  street 
in  question  had  been  constructed,  repaired, 
and  fully  improved  and  duly  accepted  by  or- 
dinance, which  provided  "that  thereafter  the 
roadway  of  said  portion  of  said  street  should 
be.  kept  open  and  in  repair  by  said  city,  and 
that  the  expense  thereof  should  be  paid  from 
the  general  fund";  and  that  said  ordinance 
has  never  been  repealed.  It  was  then  found 
that  it  was  not  true  that  said  diagram  show- 
ed said  land  to  be  all  within  said  district; 
that  it  was  not  true  that  the  superintendent 
of  streets  estimated  benefits  arising  from 
said  work  upon  said  lots  within  the  district 
nor  that  he  assessed  the  total  sum  upon  the 
several  pieces  within  said  district;  "but  it 
is  true  that  no  assessment  district  was  de- 
scribed in  said  resolution  of  intention  •  *  * 
with  sufficient  certainty  to  Identify  the 
same." 

The  judgment  was  that  plaintiff  was  the 
owner  in  fee  of  the  property  referred  to  free 
and  clear  of  all  claims  of  the  defendants  or 
either  of  them;  that  neither  of  the  defend- 
ants has  any  claim  of  lien  upon  said  prop- 
erty ;  and  that  plaintiff  is  entitled  to  recover 
from  the  Barber  Asphalt  Company  his  costs, 
taxed  at  $34.65. 

1.  The  portion  of  finding  No.  3,  "that  the 
description  of  the  district  as  given  in  said 
resolution  of  intention  was  not  sufllcient  to 
identify  the  same,  but  was  indefinite,"  etc, 
is  attacked  by  appellants. 

In  this  connection  the  claim  of  respondent 
is  not  only  that  the  description  is  Indefinite, 
but  that  if  it  may  be  accepted  at  all,  and 
the  description  contained  in  the  resolution 
of  intention  had  been  properly  delineated 
upon  the  diagram  of  the  assessment  district, 


there  would  have  been  Included  in  said  dis- 
trict a  lot  of  land  which  is  shown  to  have 
been  excluded  from  the  assessment 

Said  description  commences  as-  follows: 
"Beginning  at  a  point  160.45  feet  westerly 
from  the  intersection  of  the  westerly  line  of 
Market  street  with  the  southerly  line  of  San 
Carlos  street;  running  thence  southerly  69.19 
feet  to  a  point;  thence  southwesterly  150.07 
feet  to  a  point;  thence  southerly  a  distance 
of  214.4  feet"  etc.  The  last  two  calls  in  the 
description  are:  "Thence  southerly  along 
the  easterly  line  of  the  west  branch  of  Mar- 
ket street  to  its  intersection  with  the  north- 
erly line  of  San  Carlos  street ;  thence  south- 
westerly to  the  point  of  beginning."  In  re- 
spondent's brief  is  a  diagram  of  the  portion 
of  the  district  in  question,  which  we  here 
reproduce: 


rmsr  sr. 


"The  heavy  solid  line,"  says  the  brief, 
shows  the  boundary  of  the  district  as  shown 
on  the  diagram.  The  dot  and  dash  line 
(B-C-D-E)  shows  where  the  boundary  would 
have  run  if  the  description  found  In  the  res- 
olution of  Intention  had  been  followed.  The 
dotted  line  (B-W-X-Y-Z)  shows  where  the 
line  would  have  run  if  traced  backwards 
from  the  point  "E"  in  the  northerly  line  of 
Auzerais  avenue,  which  is  the  first  point 
definitely  fixed  by  a  physical  description. 
Neither  of  these  lines  coincide  with  the 
boundaries  shown  on  the  diagram. 

"The  plat  we  furnish  herewith  shows  that 
there  is  no  assessment  on  the  parcel  of  land 
bounded  on  the  northerly  ride  by  the  southerly 
line  of  San  Carlos  street  and  a  portion  of  the 
line  C-D;  on  the  westerly  ride  by  a  portion  of 
the  line  D-E ;  on  the  southerly  ride  by  the 
northerly  line  of  lots  6  and  5 ;  and  on  the  east- 
erly ride  by  a  portion  of  the  westerly  line  of 
lot  2." 
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R.  C.  McComlsh,  one  of  the  attorneys  for 
plaintiff,  testified: 

"1  am  familiar  with  First  street,  in  this  city, 
I  know  the  course  of  that  street  It  is  about 
80  degrees  west  of  north.  It  runs  northwest 
and  southeast  and  varies  from  north  to  south 
about  30  degrees.  I  am  familiar  with  San  Car- 
los street,  in  this  city.  It  runs  at  right  angles 
to  First  street* 

Irving  L.  Ryder,  city  engineer,  testified: 

"I  know  First  street  varies  to  the  west 
Take  the  monument  line,  generally  speaking, 
throughout  the  town,  not  for  this  particular 
street,  but  in  the  neighborhood  of  the  angle,  San 
Carlos  street  there  may  be  a  variation  of  from 
one-half  of  a  minute  out,  due  to  the  variation  of 
the  monument  the  general  direction  of  the 
street  The  Streets  are,  generally  speaking,  at 
right  angles  to  one  another,  but  not  absolutely ; 
the  variation  of  San  Carlos  between  First  and 
along  past  Market  street  is  not  more  than  one 
minute,  at  any  rate,  from  a  right  angle  to  First 
street" 

W.  E.  Mclntyre  testified  on  behalf  of  de- 
fendants: 

"I  assisted  in  preparing  the  description  relative 
to  the  Market  street  improvement  I  was  city 
engineer  at  the  time.  In  connection  with  the 
map  I  could  answer  as  to  the  intention  of  the 
description ;  with  the  map  the  intention  and  the 
resolution  is  perfectly  apparent  I  am  familiar 
with  the  resolution  of  intention.  Beginning  the 
description  at  the  intersection  of  the  southerly 
line  of  San  Carlos  street  with  the  westerly  line 
of  Market  street  the  description  at  that  point 
had  to  be  referenced  out  *  •  *  and  then 
the  point  begins  160.45  feet  westerly  from  that 
point  of  intersection.  *  •  •  As  I  understood 
it,  not  knowing  the  technicality  of  law,  the  de- 
scriptions in  cases  of  law,  I  understood  westerly 
would  naturally  mean  along  the  street  line. 
•  *  *  I  made  the  diagram  that  was  finally 
used  by  the  superintendent  of  streets  for  the 
purpose  of  making  the  assessment  San  Carlos 
avenue  runs  80  degrees  south  of  west." 

The  foregoing  constitutes  all  the  evidence 
In  the  record  as  to  the  description  of  said 
assessment  district  It  must  be  apparent 
that  plaintiff's  showing  was  quite  meager. 
His  diagram  was  not  produced  at  the  trial, 
nor,  of  course,  introduced  in  evidence.  It 
simply  represents  his  deductions  from  the 
testimony  of  his  own  attorney,  and  has  been 
submitted  In  his  brief  for  the  inspection  of 
this  court  It  Is  apparent  that,  according  to 
the  diagram  which  was  made  by  the  city 
engineer  and  upon  which  the  assessment  was 
based,  the  starting  point  of  the  description 
was  located  on  the  southerly  line  of  San 
Carlos  street  This  point  was  deemed  to  be 
160.46  feet  "westerly"  from  the  Intersection 
of  said  line  with  the  westerly  line  of  Mar- 
ket street.  Respondent,  however,  claims  that 
this  point  is  not  due  west  from  said  inter- 
section, but  that  to  satisfy  said  call  you 
must  go  across  San  Carlos  street  to  obtain 
the  starting  point  as  indicated  on  his  dia- 
gram. 
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Following  strictly  the  language  of  the  de- 
scription, we  would  probably  have  to  agree 
with  respondent's  contentidh,  although  we 
consider  it  a  fair  conclusion  from  the  whole 
record  that  the  intention  was  to  select  said 
point  in  the  southerly  line  of  said  San  Car- 
los street  as  the  starting  point  for  the  de- 
scription of  the  district  We  may  add,  fur- 
ther, that  if  an  error  was  made  in  the  de- 
scription as  claimed  by  respondent,  it  is,  at 
least  doubtful  whether  It  was  of  a  preju- 
dicial nature. 

[1,2]  But,  be  that  as  it  may,  the  finding 
as  to  the  description  is  outside  of  the  is- 
sues and  is  contrary  to  the  allegation  of 
plaintiff's  complaint  While  the  complaint 
does  not  allege  that  the  district  was  de- 
scribed so  as  to  be  capable  of  identification, 
we  deem  it  susceptible  of  no  other  construc- 
tion. Such  is  the  necessary  Implication  from 
the  averment  "that  said  resolution  described 
the  district" 

While  the  finding  of  a  fact  not  in  issue  is 
sometimes  upheld  upon  the  theory  that  the 
parties  have  waived  the  point  by  their  fail- 
ure to  object  to  the  evidence — in  other  words, 
because  they  have  treated  the  case  as  though 
it  were  a  material  finding — the  rule  cannot 
be  extended  to  the  justification  of  a  finding 
in  favor  of  a  party  contrary  to  his  allega- 
tion, which  allegation  Is  not  denied  by  his 
adversary. 

[3]  2.  Appellants  attack  the  finding  of  the 
court  that  the  sum  of  $25  "for  making  said 
assessment"  was  not  legally  chargeable  upon 
the  district  The  evidence  disclosed  that  the 
Item  "was  paid  to  the  San  Jose  Abstract 
Company  for  search  of  record  on  the  prop- 
erty to  ascertain  the  exact  frontage  of  the 
lots."  It  is  not  disputed  that  respondent's 
portion  of  this  was  one  dollar,  and  such 
amount  was  added  to  his  assessment  Sev- 
eral contentions  In  reference  to  it  are  made 
by  appellants,  but  we  may  refer  to  one  only, 
which  is  that  respondent  cannot  question  the 
validity  of  the  assessment  on  this  ground, 
for  the  reason  that  he  did  not  present  it  to 
the  council  on  his  appeal  to  that  body.  In 
said  appeal  he  urged  seven  different  and  dis- 
tinct grounds,  but  did  not  even  suggest  that 
the  assessment  was  too  large  or  that  It  con- 
tained any  improper  or  illegal  Item.  Of 
course,  It  must  be  presumed  that  if  he  had 
called  the  attention  of  the  council  to  the 
fact  that  his  assessment  was  thus  excessive 
to  the  extent  of  one  dollar,  that  tribunal 
would  have  relieved  him  from  the  burden  of 
this  charge.  Such  appeals  contemplate  the 
correction  of  errors  like  this,  and  it  is  en- 
tirely just  and  right  that  if  a  property  own- 
er fails  to  avail  himself  of  this  privilege  thus 
accorded  him  by  the  law,  he  should  there- 
after be  precluded  from  urging  the  objec- 
tion. 

The  point  is,  Indeed,  covered  by  the  deci- 
sion of  the  Supreme  Court  in  Boyle  v.  Hitch- 
cock, 66  Cal.  129,  4  Pac.  1143,  where  It  was 
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held  that  "an  objection  to  a  street  assessment 
in  San  Francisco,  that  It  Included  an  amount, 
as  Incidental  expenses,  for  engineering  and 
printing,  Is  waived  by  a  failure  to  appeal  to 
the  board  of  supervisors." 

[4]  3.  Another  point  made  in  favor  of  the 
judgment  is  that  a  lot  In  the  district  was 
omitted  from  the  assessment  and  for  this 
reason  the  whole  assessment  was  void.  There 
Is  no  specific  finding  as  to  this,  the  court 
basing  Its  judgment  upon  the  ground,  sub- 
stantially, that  no  district  was  created,  since 
It  could  not  be  identified  from  the  descrip- 
tion. But  If  the  point  may  be  considered 
at  all,  It  Is  sufficient  to  say  that  there  is  no 
such  allegation  In  the  complaint  nor  is  there 
any  evidence  to  support  it.  It  Is  true  that 
plaintiffs  said  diagram  includes  apparently 
a  lot  that  was  not  assessed,  but  this  dia- 
gram, as  we  have  said,  constitutes  no  part  of 
the  record.  Besides,  if  such  error  was  com- 
mitted, the  remedy  was  by  appeal  to  the 
council.  Buckman  v.  Landers,  111  CaL  347, 
43  Pac.  1125.  It  is  true  that  an  appeal  was 
taken  to  said  council  and  in  support  thereof  it 
was  alleged  "that  various  parcels  of  property 
within  the  district  upon  which  said  work  has 
been  made  a  charge  have  not  been  assessed  to 
pay  their  proportionate  share  of  the  cost  of 
said  work,"  but  respondent  should  have  spec- 
ified and  designated  the  lot  or  lots  which  he 
claimed  were  thus  omitted.  Moreover,  the 
record  does  not  show  that  he  offered  any  evi- 
dence in  support  of  this  claim,  the  transcript 
simply  showing  that  "the  proceedings  rela- 
tive to  the  Market  street  paving  was  offered 
in  evidence  on  appeal  to  the  council;  that  said 
proceedings  included  all  the  records  and  pro- 
ceedings in  the  office  of  the  superintendent  of 
streets  connected  with  the  assessment  and 
were  offered  in  evidence  without  argument" 
Manifestly,  we  cannot  assume  that  any  of 
those  proceedings  showed  that  any  lot  was 
improperly  omitted  from  said  assessment 
In  a  matter  of  this  kind  it  Is  as  much  In- 
cumbent upon  the  property  owner  to  present 
evidence  to  the  council  to  support  his  claim 
as  it  is  to  make  the  appeal.  If  he  does  not 
offer  any  such  evidence,  he  must  abide  by  the 
finding  against  him. 

[6]  4.  Another  point  urged  in  the  briefs  is 
as  to  whether  the  bond  act  of  February  27, 
1893  (Stat.  1893,  p.  33),  under  which  admit- 
tedly the  bonds  involved  herein  were  issued, 
is  applicable  to  the-  city  of  San  Jose. 

There  is  no  dispute  that  said  city  Is  oper- 
ating under  a  freeholders'  charter  (Stats, 
of  1897,  p.  592) ;  that  this  charter  provides  a 
system  of  street  improvements  and  the  col- 
lection of  the  costs  thereof;  that  the  im- 
provement of  streets  is  a  municipal  affair 
(Byrne  v.  Drain,  127  CaL  663,  60  Pac.  433) ; 
and  that  municipal  affairs  are  regulated  and 
controlled  by  the  charter  where  It  provides 
therefor,  and  not  by  general  laws  passed  by 
the  Legislature  (California  Constitution,  art 


(CaL 

11,  i  6;  Byrne  v.  Drain,  supra).  Said  char- 
ter provides:  • 

"An  act  of  the  Legislature  of  the  state  of 
California  entitled  'An  act  to  provide  for  work 
upon  streets,  lanes,  alleys,  courts,  places,  and 
sidewalks,  and  for  the  construction  of  sewers 
within  municipalities,'  approved  March  18, 1885, 
as  since  amended,  and  as  hereafter  shall  be 
amended,  is  hereby  adopted  as  a  part  of  this 
charter,  and  shall  have  the  same  force  and  ef- 
fect as  if  incorporated  at  length  herein,  except 
where  the  provisions  of  said  act  conflict  or  are 
inconsistent  with  the  provisions  of  this  charter." 

Said  act  of  1885,  commonly  known  as  the 
"Vrooman  Act"  as  it  existed  at  the  date  of 
the  adoption  of  the  San  Jose  charter,  did  not 
provide  for  the  issuance  of  bonds- for  the 
payment  of  street  assessments,  although  this 
scheme  was  thereafter  included  therein  by 
amendment  The  contention  of  respondent  is 
therefore  that  the  provisions  of  the  Vrooman 
Act  as  they  existed  on  March  5, 1897,  became 
a  part  of  said  charter  as  though  they  had 
been  expressly  incorporated  therein  (Ramish 
v.  HartweU,  126  CaL  443,  58  Pac.  920;  2 
Lewis'  Sutherland,  Statutory  Construction, 
787) ;  but  that  subsequent  amendment  to  said 
Vrooman  Act  cannot  be  so  regarded,  notwith- 
standing the  said  language  of  the  charter, 
for  the  reason  that  the  charter  cannot  be 
amended  in  that  manner  (article  11,  $  8),  and 
the  provision  in  the  statute  must  yield  to  the 
rule  laid  down  in  the  Constitution.  The  con- 
clusion Is  reached  that  said  bond  act  as  a 
part  of  the  general  law  is  no  part  of  said 
charter.  Byrne  v.  Drain,  supra ;  Fritz  v.  San 
Francisco,  132  CaL  373,  64  Pac.  566;  Sunset 
Telephone  Co.  v.  Pasadena,  161  CaL  265,  118 
Pac.  796. 

It  is  further  claimed  that  said  bond  act 
was  not  adopted  as  a  part  of  the  charter  by 
virtue  of  the  reference  in  section  4,  c  1,  art 
8,  as  follows: 

"If  bonds  are  to  be  issued  pursuant  to  an  act 
of  the  Legislature  entitled  'An  act  to  provide 
a  system  of  street  improvement  bonds  to  repre- 
sent certain  assessments  for  the  cost  of  street 
work  and  improvement  within  municipalities, 
and  also  for  the  payment  of  such  bonds,'  approv- 
ed February  27,  1893,  and  any  assessment  less 
in  amount  than  $50  remains  unpaid  for  thirty 
days  from  the  date  of  the  warrant,  or  for  five 
days  after  final  decision  on  appeal,  as  provided 
in  section  11  of  said  act  the  mayor  and  com- 
mon council  may,  by  resolution,  order  such  as- 
sessment paid  from  the  street  contingent  fund, 
and  the  superintendent  of  streets  shall  thereupon 
release  said  assessment  on  the  books  of  his 
office  as  upon  payment  in  other  cases." 

There  is  force  in  the  contention  that  such 
reference  to  the  bond  act  Is  not  sufficient  to 
make  It  a  part  of  the  charter.  There  Is  cer- 
tainly no  clearly  expressed  Intention  to  adopt 
it.  such  as  is  found  in  reference  to  the  Vroo- 
man Act  Moreover,  if  the  reference  thereto 
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be  deemed  sufficient  to  constitute  It  a  part 
of  the  charter,  then  it  would  include  said  act 
as  it  stood  in  1897.  Said  act  at  that  time  au- 
thorized the  issuance  of  bonds  only  upon  a 
finding  by  the  council  upon  estimates  of  the 
engineer  that  the  cost  would  be  greater  than 
$1  per  front  foot  along  each  line  of  the  street 
Stat.  1893,  p.  33.  The  complaint  alleges  that 
there  was  no  such  estimate  or  finding,  and 
this  was  not  denied.  It  would  seem,  there- 
fore, that  justification  is  not  shown  for  the 
issuance  of  the  bonds. 

However,  we  are  satisfied  that  the  plain- 
tiff Is  in  no  position  to  complain  of  the  is- 
suance of  the  bonds.  Section  4  of  said  Bond 
Act  provides  a  simple  procedure  whereby  the 
property  owner  may  prevent  the  issuance  of 
any  bond  for  the  assessment  on  his  lot  This 
course  was  not  pursued.  As  stated  in  Ger- 
man 8.  4  L.  Soc  v.  Ramlsh,  138  Cal.  126,  69 
Pac  92:  . 

"The  bond  creates  no  new  liability,  and  in 
effect  provides  for  what  by  some  would  be  re- 
garded as  more  favorable  payment  because  in 
installments  and  after  a  period  of  years.  How- 
ever this  may  be,  the  lot  owner  cannot  complain, 
since  he  may  pay  the  assessment  and  prevent  the 
issuance  of  the  bond." 

Of  course,  if  plaintiff  had  made  this  ob- 
jection, his  land  would  still  be  subject  to  the 
assessment  under  the  other  provisions  of  the 
Vrooman  Act 

It  would  be  an  unjust  construction  of  the 
law  that  would  permit  the  property  owner 
to  escape  his  obligation  to  pay  for  the  im- 
provement altogether,  because  a  mistake  may 
have  been  made  in  granting  him  the  favor  of 
payment  for  the  benefit  in  Installments.  He 
Is  at  least  put  to  his  election  to  choose  which 
method  of  collection  shall  be  pursued. 

5.  We  have  not  noticed  specifically  the  find- 
ing of  the  court  that  said  Market  street  had 
been  previously  "constructed,  repaired,  and 
fully  improved  to  the  satisfaction  of  the 
mayor  and  common  council,"  and  accepted  by 
an  ordinance  duly  passed  with  a  provision 
that  it  should  thereafter  be  "kept  open  and  In 
repair  by  said  city,"  for  the  reason  that  re- 
spondent at  the  oral  argument  disclaimed 
reliance  upon  that  finding. 

[S]  We  may  add  that  the  finding  that  "no 
sufficient  legal  resolution"  of  intention  was 
passed  is  manifestly  a  conclusion  of  law  and 
it  requires  no  specific  consideration. 

The  proceedings  awarding  the  contract 
were  in  all  respects  regular  and  there  is  no 
claim  of  fraud  of  any  kind.  The  paving  com- 
pany performed  its  contract  fully  and  justly ; 
it  improved  and  regraded  the  street  to  the 
satisfaction  of  the  city;  and  it  hardly  seems 
right  that  it  should  lose  any  compensation 
for  its  services  by  reason  of  the  technical  ob- 
jections that  have  been  made  to  the  assess- 
ment 
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We  think  the  judgment  and  order  should 
be  reversed.   It  is  so  ordered. 

We  concur:  BUCK,  Presiding  Judge  pro 
tern.;  HART,  J. 


(40  Cal.  App.  526) 

TRUCKED  RIVER  GENERAL  ELECTRIC 
CO.  v.  ANDERSON  et  al    (Civ.  1927.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  April  2,  1919.) 

1.  Adverse  Possession  «=>19  —  Necessity 
of  Inclosuee — Statutes. 

In  a  suit  to  quiet  title  as  against  one  who 
claimed  by  adverse  possession,  evidence  that 
defendant  had  inclosed  his  land  for  less  than 
five  years  is  admissible  as  showing  possession. 
Code  Civ.  Proc.  §  326,  as  amended  by  St  1877- 
78,  p.  99,  relating  to  adverse  possession  by  one 
claiming  title  not  founded  on  a  written  instru- 
ment, not  requiring  that  the  land  claimed  should 
be  inclosed  for  five  years  before  the  commence- 
ment of  the  action,  but  merely  that  the  land 
must  have  been  occupied  and  taxes  paid  for 
such  period. 

2.  AnvxBSE  Possession  <8=>114(1)  —  Evi- 
dence—Possession  bt  Plaintiff—  Stat- 
utes. 

In  a  suit  to  quiet  title  as  against  one  who 
claimed  by  adverse  possession,  evidence  held  in- 
sufficient to  show  that  plaintiff  had  been  seised 
or  possessed  of  the  property  within  five  years 
before  the  commencement  of  the  action,  as  re- 
quired by  Code  Civ.  Proc.  5  318. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; William  M.  Finch,  Judge.' 

Action  by  the  Truckee  River  General  Elec- 
tric Company  against  John  Anderson  and 
others  to  quiet  title.  Decree  for  plaintiff  as 
to  all  the  land,  except  that  of  defendants 
Bliss  and  Ferris,  and  plaintiff  appeals;  the 
appeal  being  prosecuted  by  the  United  States, 
which  during  the  pendency  pf  the  action 
had  acquired  plaintiff's  rights.  Affirmed. 

John  W.  Preston  and  Ed.  F.  Jared,  both 
of  San  Francisco,  for  appellant 

Tuttle  &  Turtle,  W.  J.  Prewett,  and  Prew- 
ett  &  Chamberlain,  all  of  Auburn,  for  re- 
spondents. 

HART,  J.  Plaintiff  commenced  the  action 
against  John  Anderson  and  a  number  of  oth- 
ers to  quiet  Its  title  to  a  tract  of  land  in 
Placer  county,  containing  about  54  acres.  fAs 
to  all  of  the  defendants,  except  Bliss  and 
Ferris,  the  action  was  either  dismissed  by 
plaintiff  or  default  was  taken  against  them 
for  failure  to  appear.  The  decree  of  the 
court  was  in  favor  of  plaintiff  for  all  the 
land  mentioned  in  the  complaint,  except  that 
defendant  Bliss  was  found  to  be  the  owner 
of  a  parcel  thereof  amounting  to  about  one- 
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fifth  of  an  acre,  and  defendant  Ferris  of  a 
parcel  thereof  amounting  to  about  seven- 
eighths  of  an  acre.  It  is  stated  in  appel- 
lant's brief: 

"During  the  pendency  of  the  action,  the  rights 
of  the  plaintiff  were  acquired  by  the  United 
States  of  America,  and  this  appeal  is  now  prose- 
cuted by  the  government" 

The  land  in  controversy  is  situated  on  Lake 
Tahoe  and  along  the  bank  of  the  Truckee 
river  near  its  source,  which,  throughout  the 
record  and  in  the  briefs  is  spoken  of  as  the 
"mouth  of  the  Truckee  river."  Each  of  the 
defendants,  Bliss  and  Ferris,  claimed  title 
by  adverse  possession.  The  findings  of  the 
court  were  in  their  favor,  and  it  was  also 
found  that  the  action  against  defendant  Bliss 
was  barred  by  the  provisions  of  section  318 
of  the  Code  of  Civil  Procedure. 

There  was  documentary  evidence  received 
tending  to  prove  title  in  the  plaintiff  cor- 
poration to  the  64  acres,  wbich  included  the 
two  parcels  awarded  to  Bliss  and  Ferris,  the 
inception  of  said  title  being  a  patent  from  the 
United  States  to  Central  Pacific  Railroad 
Company,  dated  April  18,  1870. 

The  Ferris  Title. 

C.  B.  Ferris  testified  that  he  had  been 
living  on  the  property  claimed  by  him  since 
1896.  The  tract  has  a  frontage  of  about  160 
feet  on  the  lake  front,  and  it  runs  back 
from  the  lake  about  80  feet  The  witness 
testified : 

"The  improvements  on  the  property  are  a 
house  and  a  hoathouse  and  a  small  garage  on 
the  hill  above  the  house,  and  I  have  a  wharf, 
a  boat  landing.  The  property  that  would  be  be- 
tween the  house  and  boathouse  and  wharf  and 
the  county  road,  I  have  used  for  a  little  of 
everything;  piling  wood,  lumber,  and  whatever 
became  necessary  to  put  in  there.  •  *  *  Be- 
low the  wharf  I  have  a  toilet  and  outhouse. 
The  toilet  is  probably  40  feet  from  my  south- 
west line,  and  the  ground  in  that  distance  I 
have  used  for  a  little  of  everything— storage, 
hauling  boats,  boat  repairing." 

The  witness  built  a  fence  around  the  prop- 
erty, either  in  1907  or  1908— he  was  pretty 
positive  it  was  in  June,  1908— and  it  has 
been  maintained  ever  since.  He  stated  that 
he  had  resided  continuously  on  the  property, 
winter  and  summer.  It  was  stipulated  at  the 
trial  that  for  the  years  1908  to  1912,  both 
Inclusive,  the  taxes  on  the  whole  property 
were  assessed  to  and  paid  by  appellant  and 
that  the  parcel  claimed  by  Ferris  was  as<- 
sessed  to  him,  and  the  taxes  were  paid  by 
him,  during  the  same  period  of  time. 

It  is  contended  by  appellant  that,  as  Fer- 
ris did  not  occupy  the  land  under  color  of 
title,  but  was  a  mere  squatter,  he  would  be 
subject  to  the  provisions  of  section  325  of  the 
Code  of  Civil  Procedure,  and  must  prove  that 
the  land  "has  been  protected  by  substantial 
inclosure,"  and  "has  been  usually  cultivated 


or  improved,"  and  it  Is  claimed  that  neither 
of  these  requirements  has  been  met 

The  complaint  was  filed  on  October  3,  1912, 
which  was  four  years  and  four  months  after 
the  construction  of  the  fence  in  June,  1908. 
Section  326  of  the  Code  of  Civil  Procedure, 
as  adopted  In  1872,  read  as  follows: 

"For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  found- 
ed upon  a  written  instrument,  judgment  or  de- 
cree, land  is  deemed  to  have  been  possessed  and 
occupied  in  the  following  cases  only: 

"1.  Where  it  has  been  protected  by  a  substan- 
tial inclosure. 

"2.  Where  it  has  been  usually  cultivated  or 
improved." 

In  1878  (Stats.  1877-78,  p.  99),  the  section 
was  amended  by  re-enacting  the  above  lan- 
guage and  adding  thereto  the  following: 

"Provided,  however,  that  in  no  case  shall  ad- 
verse possession  be  considered  established  under 
the  provision  of  any  section  or  sections  of  this 
Code,  unless  it  shall  be  shown  that  the  land  has 
been  occupied  and  claimed  for  the  period  of  five 
years  continuously,  and  the  party  or  persons, 
their  predecessors  and  grantors,  have  paid  all 
the  taxes,  state,  county,  or  municipal,  which 
have  been  levied  and  assessed  upon  such  land." 

It  will  be  noted  that,  as  originally  en- 
acted, there  was  no  provision  In  the  section 
that  the  land  in  dispute  should  have  been 

(1)  "protected  by  a  substantial  inclosure,"  or 

(2)  "usually  cultivated  or  Improved"  for  any 
period  of  time,  nor  did  the  amendment  change 
those  terms  of  the  section.  The  five-year 
period  provided  by  the  amendment  applies 
only  to  the  occupancy  and  claim  of  the  land 
and  to  the  payment  of  taxes. 

In  Gray  v.  Walker,  167  CaL  381,  108  Pac. 
278,  our  Supreme  Court  said: 

"The  requirement  of  the  statute  that  the  land 
be  'usually  cultivated  or  improved*  means  that 
it  should  be  cultivated  or  improved  in  the  man- 
ner or  to  the  extent  usual  in  the  case  of  similar 
property.  Allen  v,  McKay,  120  CaL  332,  62 
Pac.  828.  If  so  improved,  it  is  not  necessary 
that  it  should  be  either  cultivated  or  inclosed. 
Daniels  v.  Gualala  M.  Co.,  77  CaL  300,  19  Pac. 
519." 

In  the  case  of  Allen  v.  McKay,  above 
cited,  It  was  held  that  an  Instruction  was 
properly  given  which  stated  that  "a  piece  of 
property  is  said  to  be  usually  improved,  or 
Improved  in  the  usual  manner,  when  it  Is  im- 
proved as  similar  property  is  improved,"  and 
in  the  Daniels  Case  it  was  held  that  the  right 
of  way  of  a  railroad  company,  "improved  in 
the  usual  manner  of  railroads  with  reference 
to  their  roadbed  and  right  of  way,"  consti- 
tuted adverse  possession,  "though  the  land  , 
was  not  protected  on  all  sides  by  a  sub- 
stantial inclosure." 

[1]  Inasmuch  as  section  326  does  not  re- 
quire that  the  land  should  be  Inclosed  for 
the  period  of  five  years  before  the  commence- 
ment of  the  action,  testimony  tending  to 
show  that  it  was  Inclosed  for  a  shorter  pe- 
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riod  will  be  admitted  as  a  fact  tending  to 
show  possession.  As  It  was  stipulated  that 
defendant,  Ferris,  for  a  period  of  five  years 
prior  to  the  commencement  of  the  action,  bad 
paid  the  taxes  assessed  against  the  parcel 
of  land  claimed  by  him,  and  In  velw  of  the 
testimony  showing  acts  of  possession  on  bis 
part,  we  conclude  that  the  judgment  In  his 
favor  should  be  affirmed. 

The  Bliss  Title. 

In  1879  or  1880,  one  John  Branch,  a  fisher- 
man on  Lake  Taboe,  squatted  on  the  property 
claimed  by  defendant  Bliss,  and  built  a 
bouse  upon  it  He  lived  upon  It  until  1900. 
In  1881,  or  1882  he  built  a  fence  with  cedar 
posts  around  the  tract  "for  the  purpose  of 
having  a  garden;  he  only  kept  his  garden 
two  or  three  years ;  the  ground  was  not  very 
good"— as  testified  by  a  witness.  There  was 
also  a  woodshed  and  a  boa  thou  se  built  up- 
on the  property.  The  place  was  commonly 
known  in  the  neighborhood  as  "the  Johnnie 
Branch  Place,"  and  was  reputed  to  be  bis 
property.  Branch  died  some  time  between 
1900  and  1904. 

In  1900,  J.  H.  Pomln  bought  from  Branch 
the  house  and  his  boats — "everything  he  had, 
lot  and  house,"  Pomln  testified.  This  trans- 
action was  evidenced  by  the  following  docu« 
ment,  which  was  admitted  in  evidence  over 
plaintiff's  objection: 

"This  is  to  certify  that  I,  John  Branch,  do 
this  3d  day  of  August,  1900,  for  the  sum  of  one 
hundred  and  fifty  ($150.00)  dollars,  which  mon- 
ey has  been  paid  me  this  day,  and  in  consid- 
eration of  which  sum,  I  do  transfer  and  seU  to 
J.  H.  Pomin  all  right,  title,  and  interest  in 
the  houseboats,  fixtures,  and  whatsoever  prop- 
erty is  contained  in  said  building  or  buildings  on 
lot  occupied  by  said  buildings.  The  said  prop- 
erty being  located  at  the  mouth  of  the  Truckee 
river  (west  bank).  This  includes  each  and  all 
property  of  whatsoever  description  formerly 
owned  by  me  (Jno.  Branch).  Witness  my  signa- 
ture. [Signed]  John  Branch.  Witness:  H. 
.  W.  Wills.   Tahoe  City,  Cal.,'  August  8,  1900." 

On  the  14th  day  of  November,  1912,  H.  W. 
Wills  went  before  a  notary  public  and  ac- 
knowledged that  John  Branch  had  signed  and 
'  executed  said  Instrument. 

Pomln  testified  that,  when  he  bought  the 
place,  he  had  It  rented  for  a  couple  of  years  ; 
that  the  renter  came  on  the  place  In  1901 
or  1902,  and  stayed  during  one  summer ;  that 
It  was  vacant  for  three  or  four  years. 

W.  S.  Bliss,  a  civil  engineer,  made  a  survey 
of  the  Branch  property  for  his  brother,  the 
defendant  Bliss,  in  1907  or  1908,  seven  or 
eight  yea  re  before  the' trial.  He  stated  that 
he  followed  the  outside  boundaries  of  the 
land  as  shown  by  the  old  fence;  that  there 
was  a  fence  there,  but  he  did  not  know 
whether  it  was  all  standing  or  not. 

The  defendant  Duane  L.  Bliss,  Jr.,  was 
sworn  as  a  witness  and  Identified  a  deed, 
executed  June  18,  1007,  and  acknowledged 
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June  20, 1907,  by  J.  H.  Pomln,  which  convey- 
ed to  the  witness: 

"Lot  known  as  the  John  Branch  property, 
county  of  Placer,  state  of  California,  located 
at  the  mouth  of  the  Truckee  river,  west  bank, 
together  with  the  buildings  on  said  lot  and 
all  fixtures  or  contents  therein." 

Over  the  objection  of  the  plaintiff,  this 
deed  was  admitted  in  evidence.  The  witness 
testified: 

"At  the  date  of  this  deed  I  was  living  at  Ta- 
hoe.  I  personally  took  possession  of  this  prop- 
erty, and  had  an  Italian  carpenter  that  worked 
at  the  tavern.  He  and  his  family  lived  there; 
paid  me  $5  a  month.  I  haven't  any  way  of 
getting  the  exact  record  of  when  he  went  into 
that  property,  but  some  time  during  the  summer 
of  1907.  He  was  there  five  or  six  or  eight 
months.  I  think  the  next  winter  after  he  went 
in,  after  he  ceased  to  occupy  it,  William  Gifford 
occupied  it  in  the  spring  of  1908.  Gifford  oc- 
cupied it  as  a  tenant.  He  or  his  people  con- 
tinued there  until  this  spring.  [The  trial  was 
had  on  October  18,  1915.]  It  was  April.  I  be- 
lieve, when  he  was  ejected.  I  brought  a  suit  in 
ejectment  or  unlawful  detainer.  During  the 
time  I  have  been  in  possession  of  this  property, 
either  by  myself  or  through  my  tenants,  I  have 
always  claimed  it  as  my  own  absolutely.  There 
has  never  been  any  interruption  of  my  occupa- 
tion or  possession  of  it.  I  have  paid  the  taxes 
upon  the  property  ever  since  I  have  had  it." 

Tax  receipts,  showing  the  payment  of  taxes 
by  the  witness  for  the  years  1908  to,  1912, 
both  inclusive,  were  received  in  evidence. 
The  assessment  for  the  year  1908  was  for 
"Lot  Tahoe."  Por  1909,  1910, 1911,  and  1912, 
the  assessment  was  for  "lot  at  mouth  of 
Truckee  river."  In  the  last  two  receipts 
there  is  also  included  another  lot  owned  by 
Mr.  Bliss.  He  testified  that  during  the  time 
covered  by  the  first  three  receipts  the  lot  in 
question  was  the  only  property  he  owned  at 
Tahoe. 

It  was  shown  by  the  assessment  roll  of 
Placer  county  that,  In  1907  and  1908,  the 
54  acres,  together  with  dam  and  water  rights 
were  assessed  to  M.  F.  Vandall,  the  grantor 
of  the  plaintiff.  In  the  years  1909,  1910, 
1911,  and  1912,  the  property  was  assessed 
to  the  plaintiff;  reference  to  the  dam  and 
water  rights  being  omitted  from  the  assess- 
ments of  1911  and  1912.  The  property  claim- 
ed by  defendant  Bliss  Is  a  portion  of  lot  9 
of  section  7,  township  15  north,  range  17 
east,  and  the  government  plat  shows  that 
the  lot  contained  17.38  acres,  and  that  It  is 
situated  in  the  northwest  quarter  of  the 
northeast  quarter  of  said  section  7.  The 
assessment  to  plaintiff  and  Its  grantor  In  the 
above-named  years,  so  far  as  the  property  in 
dispute  is  concerned  covered  "the  fractional 
N.  W.  %  of  the  N.  E.  %  of  section  7,"  etc. 

Section  318  of  the  Code  of  Civil  Procedure 
reads  as  follows: 

"No  action  for  the  recovery  of  real  property, 
or  foi  the  recovery  of  the  possession  thereof, 
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can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  property  in  ques- 
tion, within  five  years  before  the  commencement 
of  the  action.** 

A  similar  statute  of  Minnesota  was  con- 
sidered in  Seymour  v.  Carli,  31  Minn.  81,  16 
N.  W.  495,  and  the  court  said: 

"The  title  of  the  owner  of  a  freehold  estate  is 
described  by  the  terms  'seizin,*  or  'seizin  in  fee' ; 
yet  in  a  proper  legal  sense  the  holder  of  the 
legal  title  is  not  seized  until  he  is  fully  invested 
with  the  possession,  actual  or  constructive. 
When  there  is  no  adverse  possession,  the  title 
draws  to  it  the  possession.  *  •  •  An  actual 
possession  in  hostility  to  the  true  owner  works 
a  disseizin,  and,  if  the  disseizor  is  suffered  to 
remain  continuously  in  possession  for  the  statu- 
tory period,  the  remedy  of  the  former  is  ex- 
tinguished." 

[2]  The  facts  in  this  case,  as  above  de- 
tailed, show  that  it  was  impossible  that 
plaintiff  could  have  been  "seized  or  possess- 
ed of  the  property  in  question,  within  five 
years  before  the  commencement  of  the  ac- 
tion," and  sustain  the  finding  of  the  court 
below  that  plaintiff's  cause  of  action  Is  bar- 
red by  the  provisions  of  said  section.  Con- 
sequently it  becomes  unnecessary  to  consider 
the  points  raised  by  appellant  in  its  attack 
upon  the  Judgment 

The  Judgment  is  affirmed. 

We"  concur:  BUCK,  Presiding  Judge  pro 
tern.;  BURNETT,  J. 


(40  Cal.  App.  «7) 

SPORGIS  v.  BUTLER.    (Civ.  1944.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  14,  1919.) 

1.  Appeal  and  Ebbob  <8=1011(1)— Findings 
by  Tbial  Judge— Conclusiveness. 

Court  findings  on  conflicting  evidence  will 
not  be  reviewed,  unless  there  is  no  sufficient  ev- 
idence or  inferences  that  may  be  drawn  there- 
from to  sustain  the  findings. 

2.  Damages  <8=>185(1)— Injuries— Evidence 
—Findings. 

In  an  action  for  personal  injuries,  where 
the  claimed  injuries  of  plaintiff  were  of  a  sub- 
jective nature,  and  depended  for  proof  so  entire- 
ly upon  plaintiffs  own  testimony  and  state- 
ments that  it  became  specially  incumbent  on  the 
trial  court  to  thoroughly  test  his  credibility, 
accuracy,  and  good  faith  as  a  witness,  findings 
as  to  plaintiff's  injuries  held  not  contrary  to 
the  evidence. 

Appeal  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busick,  Judge. 

Action  by  Karl  Sporgls  against  Drury  But- 
ler.   Judgment  for  plaintiff  for  less  relief 


than  demanded,  and  plaintiff  appeals.  Af- 
firmed. 

Thomas  H.  Christiansen,-  of  Sacramento, 
for  appellant 

J.  W.  S.  Butter  and  B.  F.  Van  Dyke,  both 
of  Sacramento,  for  respondent 

BUCK,  Presiding  Judge  pro  tem.  This  is 
an  action  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff  as  the  result  of 
his  collision,  while  riding  a  bicycle,  with  an 
automobile  driven  by  the  defendant  The  ac- 
cident occurred  in  July  of  1915,  and  the  case 
was  tried  in  December  of  1916  by  the  court 
sitting  without  a  jury.  Findings  and  judg- 
ment were  given  in  favor  of  the  plaintiff  in 
the  sum  of  $400 ;  but  from  this  judgment  the 
plaintiff  has  appealed,  bringing  up  all  of  the 
testimony  under  the  alternative  method. 

In  its  brief  plaintiff  contends  that  the  find- 
ings with  respect  to  the  extent  of  the  plain- 
tiff's injuries  are  not  justified  by  the  evi- 
dence, and  that  the  evidence  without  sub- 
stantial conflict  shows  that  plaintiff  sustain- 
ed permanent  injuries  which  will  make  him 
a  cripple  for  life,  and  that  he  has  been  and 
will  be  in  the  future  prevented  from  working 
at  his  trade  as  a  carpenter,  and  that  conse- 
quently the  Judgment  awarded  him  by  the 
court  in  the  sum  of  $400  is  wholly  inade- 
quate and  insignificant,  and  that  the  court 
"was  biased  and  prejudiced  against  the  ap- 
pellant, and  that  as  a  result  thereof  he  did 
not  have  a  fair  trial." 

[1]  In  this  case  the  not  unusual  duty  was 
imposed  upon  the  trial  judge  of  making  his 
findings  from  evidence  of  a  very  conflicting 
character,  and  the  only  power  that  this  court 
has  In  the  premises  is  to  determine  whether 
or  not  there  is  in  the  record  any  sufficient 
evidence  or  any  reasonable  inferences  that 
may  be  drawn  therefrom  to  sustain  the  find- 
ings; for  under  the  law  of  the  land  the  trial 
tribunal  to  which  the  plaintiff  chose  to  sub- 
mit his  case  is  the  sole  and  exclusive  Judge 
of  the  credibility  of  the  witnesses  and  of  the 
value  and  effect  of  their  evidence. 

[2]  In  this  case  the  claimed  injuries  of 
the  plaintiff  were  of  a  subjective  nature,  and 
depended  for  proof  so  entirely  upon  plain- 
tiffs own  testimony  and  statements  that  it' 
became  specially  incumbent  upon  the  trial 
court  thoroughly  to  test  the  credibility,  ac- 
curacy, and  good  faith  of  the  plaintiff  as  a 
witness.  The  following  is  some  of  the  tes- 
timony which  is  sufficient  to  Justify  and  sus- 
tain the  findings  in  this  case: 

First,  In  regard  to  the  violence  of  the  col- 
lision which  plaintiff  claims  was  the  cause  of 
his  "invisible"  injuries:  Plaintiff  himself 
testified  that,  while  he  was  riding  his  bicycle 
on  the  public  highway,  defendant  came  at 
the  rate  of  30  miles  per  hour  in  his  automo- 
bile directly  behind  him,  striking  the  bicycle 
and — 
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"throwing  me  off  the  wheel  and  on  the  front 
part  of  his  machine.  After  I  was  knocked  off 
the  wheel,  I  was  on  the  ground  between  tho 
pavement  and  the  wheel.  The  left-hand  wheel 
of  the  front  part  of  the  machine  caught  me  in 
the  middle  of  the  back,  and  the  machine  went 
about  15  feet,  between  10  and  15  feet,  befoie  it 
stopped.  The  automobile  dragged  me  under  the 
wheel  on  top  of  the  pavement  for  a  space  of 
10  or  15  feet  I  was  lying  on  my  face  toward 
the  pavement." 

On  the  other  hand,  three  disinterested  wit- 
nesses on  behalf  of  the  defendant  testified  In 
substance  that  the  car— 

"did  not  travel  at  all  after  hitting  the  bicycje. 
Possibly  it  moved  a  foot,  but  not  more  than 
that.  The  plaintiff  was  not  dragged  one  foot, 
probably,  or  I  would  not  call  it  that  I  would 
say,  now,  he  was  not  dragged  at  all." 

Second,  as  regards  the  visible  and  tangible 
evidence  of  the  effect  of  the  collision  plaintiff 
testifies: 

"I  was  visibly  injured  up  from  my  wrist  to 
the  middle  between  the  shoulder  and  elbow- 
torn  off  the  skin  part  of  the  flesh  like  with  a 
scraper  about  three  inches  in  width." 

Immediately  after  the  accident  appellant 
at  his  own  request,  was  taken  to  the  office  of 
his  family  physician,  who  testified  as  a  wit- 
ness on  his  behalf  at  the  trial  that— 

"He  had  an  abrasion  on  the  right  arm,  the 
forearm,  extending  from  2  or  3  inches  above 
the  wrist  up  to  a  little  above  the  elbow  about 
2  or  3  inches  wide— it  looked  red  and  raw,  just 
took  off  the  superficial  lesion  of  the  skin,  a  lit- 
tie  deeper  cut" 

Also: 

"A  small  abrasion  on  the  left  hand,  back  of 
the  hand  and  fingers  as  near  as  I  can  remember. 
There  were  no  abrasions  or  bruises  on  the  back 
—no  skin  wound  at  all;  without  an  abrasion 
of  the  skin  at  all.  Q.  Has  there  been  any 
change  in  the  condition  of  his  back  from  the 
end  of  say  3  months  of  the  time  of  the  injury? 
A  No.  From  then  on  the  symptoms  were  sub- 
jective, what  we  call  subjective  symptoms  to 
me.  Nothing  that  demonstrates  .to  any  one  else 
—unless  there  was  a  tenderness  to  the  pressure. 
Q.  By  the  Court:  In  your  opinion,  is  the  pa- 
tient suffering  continual  pain  now  at  the  pres- 
ent time?  Well,  that  of  course,  is  a. subjective 
inference.  I  have  no  reason  to  think  that  he 
is;  that  he  does  not  feel  weak  and  feel  some 
sensation  there.  I  do  not  know  if  it  would  be 
an  out-and-out  pain.  *  *  *  A  long  time  aft- 
er the  injury  I  got  an  X-ray  that  shows  that 
all  the  vertebra  is  in  line,  of  proper  position; 
no  evidence  of  bones  having  been  broken." 

Plaintiff  also  produced  at  the  trial  as  a 
witness  on  his  behalf  Dr.  E.  W.  Twitchell. 
In  his  brief  counsel  states  that  Dr.  Twitch- 
ell's  testimony  was  largely  founded  on  hypo- 
thetical questions.  But  Dr.  Twitchell  at  the 
trial  testified  that  he  bad— 

"made  an  examination  of  the  plaintiff  in  this 
ease,  which  extended  for  an  honr  or  more. 
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*  *  •  I  made  what  I  believe  was  a  very 
thorough  examination.  *  *  *  To  be  frank, 
I  am  not  able  to  state  exactly  what  is  the  mat- 
ter with  his  back.  I  have  examined  him  care- 
fully, but  I  was  not  able  to  make  any  definite 
finding;  that  is,  rather  nothing  which  evidenc- 
ed any  anatomical  changes— anything  which  I 
could  demonstrate  to  anybody  else.  Q.  You 
found  no  condition  which  indicated  that  there 
had  been  an  injury  to  his  back?  A.  No.  If 
he  had  come  to  me,  if  a  person,  like  anybody, 
and  said  nothing  to  me,  and  I  examined  him, 
after  I  got  through,  I  would  not  be  positive 
sure   there   was   anything  wrong   with  him. 

*  •  *  I  found  no  deformity;  no  anatomical 
changes;   no  swellings;  no  bruises;  no  scars. 

*  *  *  No  apparent  injury  to  the  muscles  or 
nerves." 

On  behalf  of  the  defendant  Dr.  C.  B. 
Jones  testified  that  as  the  result  of  an  ex- 
amination of  the  appellant  at  the  time  of  the 
trial: 

"I  found  the  man  extremely  well  developed 
muscularly,  so  far  as  the  movements  are  con- 
cerned of  the  body.  Every  joint  seems  to  be 
an  absolute  normal  movement  The  spinal 
column  is  movable  in  every  direction,  twisting 
and  bending.  Bends  backward  and  forward, 
both  lateral  movements.  The  muscularity  of 
the  spinal  column  is  more  or  less  sensitive;  he 
holds  it  in  tension  considerably  By  directing 
his  attention  to  other  parts,  I  was  able  to  get 
him  to  relax  the  muscles.  They  relaxed  the 
same  as  a  normal  back.  Just  as  he  was  bending 
forward,  leaning  over  in  the  position  the  mus- 
cles tightened  up,  he  could  not  relax,  did  not  re- 
lax himself.  In  moving  other  parts  of  his  body, 
the  muscles  that  were  held  tense  became  relaxed 
giving  perfect  movement  of  the  spinal  cord.  In 
manipulating  the  spinal  column  by  the  hands, 
I  could  find  no  displacement  of  the  vertebra, 
the  vertebral  column  itself.  I  could  get  ex- 
treme bending  in  the  lumbar  region  and  in  the 
cervical  region— those  two  movements  of  the 
spinal  cord.  *  *  *  I  watched  the  man  as  he 
walked,  I  saw  no  limping  or  lameness  of  any 
character  which  sustains  my  conclusion  of  my 
examination.  •  *  *  I  found  no  chronic  sign. 
This  indicates  there  is  an  absence  of  inflam- 
matory condition  of  the  spinal  cord." 

Dr.  Jones  was  then  asked  by  respondent's 
counsel  a  hypothetical  question  framed  by 
the  plaintiff's  attorney  and  based  upon  a 
large  number  of  subjective  symptoms  narrat- 
ed by  the  plaintiff  as  a  part  of  his  testimony, 
such  as  the  violent  and  terrific  character  of 
the  collision,  his  suffering  great  pain  in  the 
small  of  his  back,  his  inability  to  walk  at 
all  for  2  weeks  and  his  ability  for  the  ensu- 
ing 3  months  to  walk  only  with  great  diffi- 
culty and  with  great  pain,  and  the  continued 
existence  of  this  pain  and  weakness  In  the 
back  and  his  inability  to  bend  his  back  ei- 
ther forward,  backward,  or  side  wise  without 
severe  pain  and  suffering,  his  inability  to 
walk  except  very  slowly  and  for  short  dis- 
tances and  with  great  pain,  etc.  Assuming 
these  conditions  to  exist,  the  doctor  stated 
that  he  would— 
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"expect  him  to  be  suffering  from  an  injury  to 
the  back.  Q.  Taking  now  the  basis  of  this  hy- 
pothetical question,  and  add  to  it  the  further 
facts  that  after  a  physical  examination  of  the 
back  there  were  no  physical  signs  of  injury. 
No  physical  signs  of  any  injury  to  the  bones  or 
muscles,  what,  then,  would  be  your  opinion  as 
regarding  the  nature  of  this  injury?  A.  From 
my  examination  I  would  term  the  condition  as 
I  find  there  is  what  we  call  traumatic  spine, 
tf  he  was  hurt  in  a  railroad  accident,  they 
*ould  call  it  a  railroad  spine.  It  is  an  indef- 
inite injury  in  which  it  is  impossible  to  find 
any  spot  or  definite  lesion.  The  characteristics 
of  these  injuries  are,  the  fact  is  there  is  a 
psychic  condition  as  well  as  the  injury.  Of 
course  we  know  that  a  man  that  is  injured,  we 
know  taut  condition  has  something  to  do— there 
Is  a  psychic  condition— the  mental  attitude  mix- 
ad  with  the  injury.  From  my  past  experience, 
and  from  ths  history  of  such  cases,  and  the  au- 
thorities which  we  go  by,  we  find  that  individu- 
als of  this  character  are  cured,  either  by  re- 
ceiving a  certain  amount  or  sum  for  their  in- 
jury, or  else  by  not  receiving  a  certain  amount 
When  they  find  out  they  cannot,  there  is  no  fur- 
ther recourse  for  them,  they  will  go  back  to 
work,  either  immediately  or  very  shortly  after- 
wards and  be  cured  of  their  injuries." 

Furthermope,  Dr.  Twltchell,  plaintiff's  own 
witness,  testified: 

"I  regard  him  (plaintiff)  as  a  man  of  what  we 
call  a  neurotic  type,  that  is  rather  character- 
istic of  his  nationality.  He  is  from  a  province 
in  Russia,  a  province,  a  country  where  I  am  in 
the  habit  of  seeing  that  decided  mental  action 
is  due  to  shocks  of  any  sort,  mental  and  physi- 
cal shocks.  Q.  Is  that  condition  such  that, 
after  this  suit  is  over,  he  will  improve?  A. 
I  should  say  that  a  suit  of  this  kind  would 
have  a  very  profound  impression  upon  an  in- 
dividual of  his  type— that  is  to  say,  genuinely 
affects  bis  condition  without  any  connivance 
on  his  part.  Q.  Is  the  condition  such  a  condi- 
tion that  after  this  suit  is  over  he  is  very  liable 
to  improve?  A.  That  would  depend  likewise 
on  the  conditions,  if  the  court  disappointed  him, 
he  would  be  that  sort  of  an  individual  who 
would  be  very  much  disappointed— gross  dis- 
appointment, that  sort  of  thing.  Q.  Doctor, 
so  far  as  you  are  able  to  discover,  there  is  noth- 
ing in  his  injury,  physical  condition,  that  would 
cause  him  to  get  worse  as  a  result  of  his  inju- 
ry; it  would  be  more  the  result  of  his  disap- 
pointment? A.  Yes ;  I  should  say  so.  I  would 
not  expect  him  to  get  worse  because  of  the  con- 
dition, on  account  of  his  physical  condition,  so 
much  as  I  would  on  account  of  the  other." 

There  Is  nothing  in  the  record  to  Justify  or 
warrant  appellant's  charges  that  the  plaintiff 
did  not  have  a  fair  trial  as  a  result  of  bias 
or  prejudice  on  the  part  of  the  court,  or  that 
the  record  discloses  any  bias  or  prejudice. 
In  asking  questions  of  the  witness,  the  court 
acted  with  a  due  and  proper  sense  of  the  re- 
sponsibility cast  upon  him  by  the  duty  of  his 
office  to  try  the  case  according  to  all  the  evi- 
dence available  to  him  from  the  witnesses 
on  the  stand.   There  is  no  evidence  to  show 


that  by  any  act  or  conduct  of  the  Judge  the 
witnesses  were  coerced  or  attempted  to  be 
coerced  into  telling  anything  except  what 
they  believed  to  be  the  truth. 

The  findings  attacked  were  therefore  not 
contrary  to  the  evidence,  and  the  judgment 
is  therefore  affirmed. 

We  concur:  BURNETT,  J. ;  HART,  J. 


(*0  Cal.  App.  60S) 

MacFARLAND  v.  WALKER  et  aL 
.     '  (Civ.  2714.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  April  L  1019.) 

1.  Appeal  and  Error  <s=»672  —  Questions 
Reviewable— Judgment  Roll. 

Where  appeal  is  upon  judgment  roll  alone, 
review  is  confined  to  facts  presented  by  findings 
and  admitted  by  pleadings. 

2.  Deeds  ,  <g=»95— Construction. 

The  intent  of  parties  to  a  deed  should  be 
obtained,  if  possible,  by  giving  every  word  in 
deed  its  usual  meaning. 

8.  Deeds  «=>96  —  Construction  —  Tech- 
nical Words. 
Under  direct  provisions  of  Civ.  Code,  f  1645, 
technical  words  in  a  deed  should,  unless  clearly 
used  in  a  different  sense,  be  given  meaning  by 
which  they  would  be  understood  by  persons  in 
profession  or  business  to  which  they  relate. 

4.  Deeds     <8=>96  —  Construction  —  Re- 
cital. 

Under  direct  provisions  of  Civ.  Code,  1  1068. 
it  is  only  when  operative  words  of  grant  are 
doubtful  that  recourse  may  be  had  to  its  re- 
citals for  purpose  of  construction. 

5.  Deeds     <8=>121    —    Construction  — 
"Grant." 

Civ.  Code,  8  1068,  relating  to  construction 
of  grants,  applies  to  quitclaim  deeds,  since 
"grant"  includes  all  sorts  of  conveyances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grant] 

6.  Deeds    *=>92  —  Construction  —  Stat- 
ute. 

Civ.  Code,  f  1070,  providing  that,  if  several 
parts  of  a  grant  are  irreconcilable,  the  former 
part  prevails,  must  be  construed  with  section 
1068,  providing  when  recitals  in  grant  may  be 
referred  to,  and  section  1069,  requiring  grants 
to  be  interpreted  in  favor  of  grantee. 

7.  Deeds  <£=»100  —  Construction  —  Stat- 
ute. 

Under  direct  provisions  of  Civ.  Code,  f  1066, 
grants  are  interpreted  as  are  other  contracts, 
and,  under  section  1647,  may  be  explained  by 
circumstances  under  which  they  were  made  and 
matter  to  which  they  relate. 


£=3For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DigeaU  and  Ind« 
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8.  Mbibs.and  Minerals  «=>55(7)— Mobtga- 
gages  «=304  —  Quitclaim  Deed— Con  - 
btbuction. 

Where  conveyance  reserved  mineral  rights, 
and  grantees  gave  a  mortgage  back,  a  subse- 
quent deed  to  grantees  reciting  grantees'  de- 
sire to  have  mortgage  released  and  quitclaiming 
grantor's  interest  in  premises,  released  not  only 
the  mortgage,  but  also  conveyed  reserved  min- 
eral rights  to  grantees,  especially  where  such  con- 
struction was  not  challenged  for  nearly  50  years. 

9.  Appeal  and  Ebbob  *=>907(1)— Presump- 
tions—Judgment Roll. 

Ordinarily,  where  case  is  appealed  upon 
a  judgment  roll,  facts  necessary  to  support  trial 
court's  findings  will  be  presumed  to  have  been 
presented  to  it 

Appeal  from  Superior  Court,  Humboldt 
County;  George  D.  Murray,  Judge. 

Suit  to  quiet  title  by  A.  O.  MacFarland, 
administrator  of  the  will  annexed  of  the  es- 
tate of  Thomas  A.  Scott,  deceased,  against 
Jesse  Walker  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

J.  C.  MacFarland,  of  Sacramento,  for  ap- 
pellant 

G.  W.  Hunter,  L.  M.  BurnelL  and  J.  S. 
Burnell,  all  of  Eureka,  for  respondents. 

BRITTAIN,  J.  The  plaintiff  appeals  on 
the  judgment  roll  alone  after  trial  of  a  suit 
to  quiet  title  to  certain  minerals  or  mineral 
rights,  and  the  right  to  enter  upon  the  de- 
fendants' lands,  there  to  dig,  bore,  and  mine 
for  the  subterranean  substances.  He  main- 
tains the  findings  do  not  support  the  Judg- 
ment, because  he  claims  all  of  the  elements 
of  adverse  possession  on  the  part  of  the 
defendants  do  not  appear,  and  because  a  cer- 
tain instrument  set  forth  In  the  findings  was, 
as  he  urges,  merely  a  release  of  mortgage, 
and  not  a  conveyance  of  the  minerals  and 
mining  rights. 

In  1869  the  plaintiff's  testator,  by  an  at- 
torney in  fact,  conveyed  certain  lands  in 
Humboldt  county  to  the  predecessors  in  In- 
terest of  the  respondents  by  deed  In  terms 
a  grant,  reserving  and  excepting  therefrom 
the  subterranean  oils  and  minerals  and  the 
right  to  enter  upon  the  grantees'  lands  to 
dig,  bore,  or  mine  for  the  subterranean  min- 
erals, paying  to  the  grantees  such  damages 
as  they  might  sustain  by  reason  of  such  en- 
try. Upon  the'  day  the  grant  was  made  the 
grantees  mortgaged  to  the  grantor  the  land 
conveyed  to  secure  the  payment  of  a  prom- 
issory note  payable  August  31,  1870,  for  f  1,- 
880,  with  interest  at  10  per  cent  During  the 
month  of  August,  1870,  before  the  note  be- 
came due,  the  instrument  in  question  was 
executed.  It  recites  the  fact  of  the  making 
and  recordation  of  the  mortgage,  giving  the 
book  and  page  of  record,  and  describes  the 
lands,  making  no  reference  to  the  reserva- 
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It  further  recites 


tlon  In  the  original  deed, 
that— 

"Whereas  the  said  John  Walker  and  Jesse 
Walker  are  desirous  of  having  their  said  tract 
of  land  relieved  from  the  operation  of  said  mort- 
gage ;  now,  therefore,  I,  ,  in  consideration 

of  the  premises  and  of  the  sum  of  one  dollar, 
the  receipt  whereof  is  hereby  acknowledged,  re- 
mise, release,  and  forever  quitclaim  unto  the 
said  John  Walker  and  Jesse  Walker  their  heirs, 
executors,  administrators,  and  assigns,  the 
aforesaid  premises  and  all  the  right,  title  and 
interest,  both  in  law  and  equity, -which  I  have 
in  and  to  the  same." 

The  appellant  maintains  that  by  the  res- 
ervation in  the  original  grant  the  grantor 
created  two  separate  and  distinct  estates  in 
the  land,  one  being  of  the  surface,  or  soil, 
and  the  other  of  the  oil  and  similar  sub- 
stances below  the  surface,  together  with  the 
right  to  remove  them.  Murray  v.  All  red,  100 
Term.  100,  43  S.  W.  355,  39  L.  R.  A.  249,  66 
Am.  St  Rep.  740;  Klncald  v.  McGowan,  88 
Ky.  91,  4  S.  W.  802,  13  L.  R.  A.  289.  He 
argues  that  the  clear  Intent  of  the  instru- 
ment is  Indicated  by  the  recital,  "Whereas 
the  said  John  Walker  and  Jesse  Walker  are 
desirous  of  having  their  said  tract  of  land 
relieved  from  the  operation  of  said  mort- 
gage," and  that  "nowhere  in  the  Instrument 
can  be  found  the  slightest  evidence  of  In- 
tention to  reconvey  any  oil  lands." 

The  case  of  Barnstable  Savings  Bank  v. 
Barrett,  122  Mass.  172,  relied  upon  by  the 
appellant  was  a  case  where  the  operative 
words  indorsed  on  the  back  of  the  mortgage 
itself  were: 

"Having  received  full  payment  and  satisfac- 
tion of  the  within  mortgage,  I  do  hereby  cancel 
and  discharge  the  same,  and  release  and  forever 
quitclaim  unto  the  within  named  G.,  his  heirs 
and  assigns,  all  my  right  title  and  interest  in 
and  to  the  within  described  premises.  To  have 
and  to  hold,"  etc. 

At  the  time  the  mortgagee's  Interest  under 
the  mortgage  was  the  only  Interest  he  had, 
although  he  theretofore  had  another  mort- 
gage on  a  portion  of  the  land,  which  he  had 
assigned  to  one  Flagg  several  months  prior 
to  the  release.  The  mortgagee's  assignment 
to  Flagg  was  not  seasonably  recorded,  and 
to 'defeat  Flagg*s  interest  it  was  sought  to 
extend  the  Instrument  beyond  its  clear  mean- 
ing. The  court  properly  held  this  could  not 
be  done. 

In  Donlln  v.  Bradley,  119  111.  412,  10  N.  E. 
11,  Immediately  after  the  description  of  the 
land  In  the  deed  in  question  was  the  provi- 
sion, 'This  deed  is  made  for  no  other  purpose 
except  to  release  a  certain  trust  deed,"  de- 
scribing it  The  court  held  that  the  deed 
was  limited  to  the  purpose  stated. 

In  Barr  v.  Foster,  25  Colo.  28,  52  Pac.  1101, 
where  the  quitclaim  deed  specifically  refer- 
red to  the  Interests  of  the  grantors  arising 
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out  of  a  certain  contract,  It  was  held  that  It 
did  not  release  a  deed  of  trust,  of  which  the 
grantors  were  the  beneficiaries.  In  each  of 
these  cases  the  operative  words  of  quitclaim 
themselves  contained  a  limitation  upon  the 
Interest  conveyed. 

[1-3]  The  appellant  maintains  that,  If  the 
language  of  the  Instrument  Is  given  Its  full 
and  most  stringent  construction,  it  cannot 
by  any  means  refer  to  the  oil  rights.  A  seri- 
ous argument  presented  by  able  counsel  In 
support  of  the  two  constructions  to  be  given 
the  instrument  demonstrates,  if  not  its  am- 
biguity, at  least  a  repugnance  between  the 
recital  and  the  operative  words.  Since  the 
appeal  is  upon  the  judgment  roll  alone,  this 
court  is  limited  to  a  consideration  of  the 
facts  presented  by  the  findings  and  admitted 
by  the  pleadings.  The  court  la  confined  to 
those  fundamental  rules  of  construction, 
which  all  lawyers  find  so  easy  to  state,  and 
which  the  reports  of  adjudicated/  cases  show 
no  two  lawyers  on  opposite  sides  of  a  con- 
troversy can  agree  to  apply  in  the  same  way. 
The  first  of  these  rules  is  to  ascertain  the  In- 
tent of  the  parties  by  taking  the  Instrument 
by  the  four  corners,  and,  if  possible,  giving 
effect  to  every  word  In  it  In  accordance  with 
its  usual  meaning.  In  the  Civil  Code  are 
codified  the  rules  of  interpretation.  Tech- 
nical words  are  to  be  interpreted  as  usually 
understood  by  persons  In  the  profession  or 
business  to  which  they  relate,  unless  clearly 
used  In  a  different  sense.  Civ.  Code,,  g  1845. 
The  operative  words  in  this  instrument, 
"remise,  release,  and  forever  quitclaim  all 
my  right,  title  and  interest,  both  in  law  and 
in  equity,"  whether  considered  as  technical 
words  of  conveyancing  or  words  understood 
In  their  ordinary  and  popular  sense,  are  the 
most  apt  which  could  have  been  selected  to 
convey  to  the  Walkers  both  the  equitable 
interest  of  the  mortgagee  and  the  legal  In- 
terest In  the  minerals  and  mining  rights. 
These  words,  standing  alone  and  constitut- 
ing the!  entire  operative  clause  of  the  instru- 
ment in  themselves,  are  entirely  unambigu- 
ous. If  they  had  been  written  without  any 
recital  having  been  made,  there  could  be  no 
question  as  to  their  legal  effect.  No  evidence 
could  have  been  introduced  and  no  inference 
drawn  to  limit  them  simply  to  a  release' of 
the  mortgage.  They  were  not  coupled  in  the 
operative  clause  with  a  limitation  to  the 
mortgage  interest  as  were  the  operative 
clauses  in  the  Barnstable  Savings  Bank  case, 
in  Donlin  v.  Bradley,  and  in  Barr  v.  Foster, 
cited  by  the  appellant. 

[4-6]  The  appellant  maintains  that,  not- 
withstanding the  lack  of  ambiguity  in  the 
operative  words  of  the  instrument,  the  intent 
of  the  grantor  was  shown  by  the  recitals  in 
the  preamble.  If  his  contention  were  sound, 
no  matter  how  broad  was  the  language  used, 
It  would  not  be  extended  beyond  the  clear 
Intent  of  the  parties.   Civ.  Code,  (  164a  It 


is  only  when  the  operative  words  of  grant 
are  doubtful  that  recourse  may  be  had  to  its 
recitals  to  assist  In  the  construction.  Civ. 
Code,  g  1068.  The  recitals  in  an  instrument 
may  be  operative  in  the  sense  that  they  may 
bind  either  or  both  parties  ,  to  the  truth  of  the 
facts  stated,  or  they  may  be  examined  for 
the  purpose  of  resolving  an  ambiguity  in  the 
operative  words  of  the  grant  Itself,  but 
where  the  words  of  grant  are  clear,  the  re- 
citals cannot  be  resorted  to  for  the  purpose 
of  imparting  an  ambiguity  to  the  entire  in- 
strument by  which  clear  words  of  grant  may 
be  limited  in  their  effect  It  may  be  contend- 
ed that  a  quitclaim  deed  is  not  a  grant,  and 
that  section  1068  of  the  Civil  Code  applies 
only  to  technical  grants.  But  the  word 
"grant"  includes  all  sorts  of  conveyances,  in- 
cluding quitclaim  deeds.  Falvre  v.  Daley,  93 
CaL  664,  29  Pac.  256.  If  several  parts  of  a 
grant  are  absolutely  irreconcilable,  the  for- 
mer part  prevails  (Civ.  Code,  1 1070),  but  this 
section  must  be  read  In  connection  with  sec- 
tion 1068,  and  with  section  1069,  which  pro- 
vides that  it  is  to  be  Interpreted  in  favor  of 
the  grantee. 

[7, 1]  Grants  are  to  be  Interpreted  as  other 
contracts  (Civ.  Code,  |  1066),  and  they  may 
be  explained  by  the  circumstances  under 
which  they  were  made  and  the  matter  to 
which  they  relate  (Civ.  Code,  I  1647).  An 
examination  of  the  surrounding  circumstanc- 
es in  making  the  Instrument  In  question  sup- 
ports the  conclusion  that,  under  the  rules  of 
construction  of  the  language  of  the  instru- 
ment, the  operative  words  must  be  given 
their  full  significance. 

The  appellant  maintains  that  the  external 
circumstances  show  the  Instrument  was  in- 
tended merely  as  a  release.  An  examination 
of  all  the  circumstances  before  the  court 
gives  little  support  to  this  contention. 
Thomas  R  Bard,  as  the  attorney  in  fact  of 
Thomas  A  Scott,  of  Philadelphia,  in  1869  was 
authorized  to  bargain  and  sell  Scott's  lands 
In  Humboldt  county,  to  make  deeds  of  quit- 
claim, special  warranty,  and  general  warran- 
ty, to  accept  mortgages,  to  collect  moneys  due 
Scott,  and  to  compound  the  same,  to  execute 
and  to  satisfy  of  record  releases  of  mort- 
gages, and  to  give  acquittances  and  releases. 
When  the  instrument  in  question  was  exe- 
cuted under  this  power,  Bard  knew  that  he 
was  authorized  to  make  quitclaim  deeds  and 
to  release  mortgages.  He  also  knew  that  on 
the  same  day  the  mortgage  was  made  he  re- 
served what  the  appellant  maintains  was 
a  legal  estate  out  of  the  mortgaged  premises, 
consisting  of  rights  under  the  surface  of  the 
lands  mortgaged.  He  knew,  therefore,  that 
hi 8  principal  had  both  legal  and  equitable  in- 
terests in  the  lands.  The  instrument  was 
made  before  the  mortgage  debt  became  due. 
It  is  significant  that  it  does  not  recite  the 
fact  of  payment  of  the  debt  It  does  recite 
that  the  owners  were  desirous  of  having  the 


A  ftw 


Digitized  by 


Cal.) 


MaoFARLAND  v.  WALKER 
(181  P.) 


251 


lands  relieved  from  the  operation  of  the 
mortgage,  and  in  consideration  of  that  de- 
sire, and  for  a  further  consideration,  Bard 
used  the  language  necessary  to  convey  both 
the  legal  and  the  equitable  interests  of  his 
principal  He  did  not  use  the  language  he 
was  expressly  authorized  to  use  in  the  event 
of  the  payment  of  the  mortgage  debt. 

These  transactions  occurred  nearly  60 
years  ago.  The  original  grant  from  Scott  to 
the  Walkers  was  made  in  November,  1869. 
The  instrument  in  question  was  made  in 
1870.  Scott  lived  for  21  years  after  the  in- 
strument in  question  was  executed.  During 
that  period  the  Walkers  dealt  with  the  prop- 
erty in  all  respects  as  their  own.  Deeds 
between  the  original  grantees  and  from  the 
original  grantees  to  their  successors  were  ex- 
ecuted and  recorded,  and  a  few  months  be- 
fore Scott's  death  successors  of  one  of  the 
Walkers  in  terms  leased  to  one  Graham  a 
portion  of  the  lands  included  within  the  origi- 
nal deed  for  the  express  purpose  of  drilling, 
digging,  boring,  and  removing  petroleum,  oil, 
and  similar  substances  therefrom.  Scott 
died  in  1891.  Between  that  time  and  1903 
numerous  other  conveyances  and  leases  of 
the  lands  and  parts  of  them  were  recorded, 
some  of  them  reserving  in  the  grantors  nam- 
ed in  these  latter  conveyances,  and  others 
transferring  to  the  grantees  named  therein, 
the  oil  and  similar  products  with  the  right 
to  extract  the  same.  All  these  instruments, 
some  15  in  number,  were  matters  of  public 
record  more  than  12  years  before  the  plain- 
tin*  was  appointed  the  administrator  of  the 
estate  of  Scott  with  the  will  annexed.  His 
appointment  was  not  until  23  years  after  the 
death  of  Scott  The  appointment  was  made 
In  1914,  and  this  suit  was  brought  shortly 
thereafter.  Notwithstanding  the  appellant's 
claim  that  during  this  period  of  half  a  cen- 
tury Scott  and  his  estate  have  held  an  estate 
in  the  lands  of  which  they  could  not  be 
divested  by  nonuser,  that  interest  in  the 
lands  was  never  assessed,  at  least  before 
1909,  to  either  Scott  or  Scott's  estate.  The 
entire  interest  in  the  property  was  assessed 
to  the  holders  claiming  under  the  instrument 
in  suit,  and  all  taxes  were  paid  by  them. 
Their  property  was  fenced  and  held  by  them 
openly  as  their  own.  Even  though  all  the 
elements  of  adverse  possession  of  such  an 
estate  as  the  appellant  claims  do  not  appear, 


for  the  reason  that  the  clock  would  not  be- 
gin running  until  Scott  or  his  representa- 
tives were  denied  the  right  to  exercise  the 
privileges  reserved  in  the  original  deed,  in 
view  of  the  notice  imparted  by  the  recorda- 
tion of  the  instruments  during  a  long  period 
of  years  showing  the  adverse  claims  of  the 
Walkers  and  their  successors,  coupled  with 
the  fact  that  at  the  expiration  of  45  years 
after  the  instrument  in  suit  was  executed 
the  plaintiff,  as  the  representative  of  Scott's 
estate,  deemed  it  necessary  to  bring  a  suit 
to  quiet  those  adverse  claims,  the  principle 
that  equity  does  not  look  with  favor  upon 
stale  claims  might  well  be  applied.  Whether 
this  principle  would  be  conclusive  or  not,  the 
dealings  of  the  Walkers  and  their  succes- 
sors with  the  land  after  the  execution  of  the 
instrument  in  suit  and  the  silence  on  the 
part  of  Scott  and  the  representatives  of  his 
estate  in  regard  to  the  clouds  upon  his  title, 
if  he  still  retained  title,  would  indicate  that 
the  parties  to  the  instrument  had  themselves 
considered  the  operative  words  to  mean  ex- 
actly what  they  say. 

[t]  Respondent  urges  that,  apart  from  any 
question  of  construction  of  the  instrument  or 
of  adverse  possession,  the  court  made  the  ul- 
timate findings  of  fact  of  ownership  in  the 
defendants  and  lack  of  ownership  in  the 
plaintiff,  and  that  these  findings  fairly  sus- 
tain the  judgment.  This  rule  directly  applies 
to  the  present  case,  unless  the  findings  of 
the  probative  facts  regarding  possession  and 
the  construction  of  the  instrument  in  suit 
are  at  variance  with  the  finding  of  owner- 
ship in  the  defendants.  McArthur  v.  Good- 
win, 173  CaL  499,  160  Pac.  679.  In  support 
of  the  construction  given  to  the  instrument 
in  suit  by  the  lower  court,  there  may  have 
been  additional  facts  before  the  lower  court 
not  presented  by  the  judgment  roll.  Ordi- 
narily the  existence  of  whatever  facts  might 
be  necessary  to  support  the  finding  of  owner- 
ship in  such  a  case  would  be  presumed  to 
have  been  presented  to  the  lower  court  in 
support  of  its  action.  Upon  the  facts  before 
this  court,  Scott's  title  was  divested  in  1870, 
since  which  time  the  defendants  and  their 
predecessors  in  interest  have  been,  as  they 
still  are,  the  owners  of  the  lands  in  fee. 

Judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  HAVEN,  J. 
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(40  Cal.  App.  603) 
CRENSHAW   BROS.   &   SAFFOLD  T. 
SOUTHERN  PAC.  CO.  (Civ.  I960.)* 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  8,  1919.  Rehearing  Denied 
by  Supreme  Court  June  5,  1919.) 

1.  Oabbiebs  «=»150,  158(3)— Limitation  or 
Liability— Loss  ob  Damage  fbom  Negli- 
gence. 

A  provision  in  a  bill  of  lading  that  amount 
of  any  loss  or  damage  for  which  carrier  shall 
be  liable  shall  be  computed  on  basis  of  value 
of  property  (being  bona  fide  invoice  price  to 
consignee,  including  freight  charges  if  prepaid) 
at  place  and  time  of  shipment  under  the  bill 
of  lading,  whether  or  not  such  loss  or  damage 
occurs  from  negligence,  la  not  void  as  against 
sound  public  policy. 

2.  Carkiebs  <£=1 15— Damage  to  Shipments 
— Refbigehation. 

Loss  to  fruit  from  imperfect  refrigeration 
was  damage  for  which  a  carrier  was  liable  un- 
der a  provision  in  bill  of  lading  that  the  amount 
of  "any"  loss  or  damage  for  which  it  was  lia- 
ble should  be  computed  on  basis  of  value  of 
property  at  place  and  time  of  shipment. 

•  3.  Cabriebs  <©=>  135— Injuries  to  Shipment 
— Measure  of  Damages. 
Under  a  bill  of  lading  providing  that  amount 
of  any  loss  or  damage  for  which  carrier  was 
liable  should  be  computed  on  basis  of  value  of 
property  being  bona  fide  invoice  price  to  con- 
signee, including  freight  charges  if  prepaid 
at  place  and  time  of  shipment,  the  extent  of 
damages  is  measured  by  the  actual  loss,  which 
is  determined  by  the  difference  between  the  in- 
voice price,  with  the  freight  and  refrigeration 
charges  added,  and  the  selling  price,  and  it  is 
immaterial  what  the  fruit  might  have  sold  for  at 
point  of  destination. 

4.  Courts  <8=>97(5)  —  Precedents  —  Fedebal 
Questions. 

The  interpretation  of  a  uniform  bill  of 
lading  issued  in  accordance  with  a  schedule  of 
freights  and  fares  filed  with  the  Interstate  Com- 
merce Commission,  in  pursuance  of  acts  of  Con- 
gress relating  to  interstate  shipments  (see  U. 

5.  Comp.  St.  S  8604a  et  seq.),  and  the  consider- 
ation of  liability  of  shipper  thereunder,  involve 
federal  questions  concerning  which  the  deci- 
sions of  the  federal  courts  are  supreme. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  D.  M.  Young,  Judge. 

Action  by  Crenshaw  Bros.  &  Saffold,  a  co- 
partnership consisting  of  John  A.  Crenshaw, 
Ira  A.  Crenshaw,  J.  B.  Saffold,  and  O.  G. 
Hilderley  against  the  Southern  Pacific  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Arthur  L.  Levinsky,  of  Stockton,  for  ap- 
pellant. 

L.  T.  Hatfield,  of  Sacramento,  for  respond- 
ent 


BURNETT,  J.  The  action  was  brought  to 
recover  damages  for  breach  of  contract  in 
relation  to  the  shipment  of  three  separate 
and  distinct  consignments  of  grapes  from 
three  different  points  In  California  to  Tampa, 
Fla.  Briefly  stated,  the  damage  claimed  was 
due  to  imperfect  refrigeration,  rough  han- 
dling of  the  fruit,  and  unnecessary  delay  in 
transportation.  The  court  found  In  favor  of 
plaintiff,  and  the  appeal  is  taken  from  the 
judgment  on  a  bill  of  exceptions.  Only  one 
question  Is  open  for  consideration  in  this 
court,  and  that  is,  What  is  the  measure  or 
standard  by  which  the  amount  of  compensa- 
tion is  to  be  determined?  Every  other  ques- 
tion was  waived  by  appellant  in  the  court 
below,  and,  of  course,  on  principle  as  well 
as  authority,  we  must  accord  full  significance 
to  that  waiver. 

[1]  The  controversy  revolves  about  this  pro- 
vision in  the  bill  of  lading: 

"The  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  computed 
on  the  basis  of  the  value  of  the  property  (be- 
ing the  bona  fide  invoice  price,  if  any,  to  the 
consignee,  including  freight  charges,  '  If  pre- 
paid) at  the  place  and  time  of  shipment  under 
the  bill  of  lading.  *  *  *  whether  or  not  such 
loss  or  damage  occurs  from  negligence." 

There  is  no  dispute  that  the  transaction 
Involved  Interstate  commerce,  or  that  appel- 
lant had  filed  with  the  Interstate  Commerce 
Commission  its  schedule  of  rates,  fares,  and 
charges  for  transportation  as  required  by  the 
interstate  commerce  law.  Nor  is  it  claimed 
that  any  fraud  or  want  of  good  faith  char- 
acterized the  execution  of  the  contract  be- 
tween the  parties  for  the  shipment  of  the 
fruit.  Respondents,  however,  do  make  the 
contention  that  said  provision  is  void  because 
against  sound  public  policy. 

A  detailed  consideration  of  the  various  ob- 
jections to  the  legal  operation  and  effective- 
ness of  the  provision  is  not  required  since 
the  validity  of  such  contract  has  been  so 
directly  and  positively  affirmed  by  the  courts, 
including  the  Supreme  Court  of  this  state 
and  the  United  States  Supreme  Court,  that 
the  question  is  no  longer  open  to  discussion. 
Of  course,  the  circumstances  and  conditions 
of  each  particular  case  must  be  regarded  in 
the  interpretation  of  the  contract,  but  it  can- 
not be  regarded  as  unlawful  or  inoperative. 

In  Kansas  City  S.  R.  Co.  v.  Carl,  227  U.  S. 
639,  33  Sup.  Ct.  391,  57  L.  Ed.  683,  a  box 
of  household  goods  was  lost  in  transports, 
tion,  and  the  shipper  sued  to  recover  its  val- 
ue. The  main  defense  was  that  the  liability 
was  limited  to  the  sum  of  $5  per  hundred- 
weight, the  value  agreed  upon  at  the  time 
and  place  of  shipment  Many  cases  are  re- 
viewed In  the  opinion,  and  the  court  de- 
clares: 

"But  when  a  shipper  delivers  a  package  for 
shipment  and  declares  a  value,  either  upon  re- 


4=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  alt  Key-Numbered  Digests  and  Indexes 
•Amendment  of  remittitur  and  correction  of  Judgment  denied  183  Pac.  208. 
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quest  or  voluntarily,  and  the  carrier  makes  a 
rate  accordingly,  the  shipper  is  estopped,  upon 
plain  principles  of  justice,  from  recovering,  in 
case  of  loss  or  damage,  any  greater  amount 
The  same  principle  applies  if  the  value  be  de- 
clared in  the  form  of  a  contract  *  *  *  The 
ground  upon  which  such  a  declared  or  agreed 
value  is  upheld  is  that  of  estoppel." 

It  is  not  important  that  in  the  case  at 
bar  the  agreement  did  not  specify  the  value. 
It  left  that  to  be  ascertained,  but  limited  it 
to  a  particular  time  and  place.  The  same 
principle  would  manifestly  apply  as  though 
the  parties  had  stated  the  exact  value.  In- 
deed, as  we  shall  see  hereafter,  there  is  no 
controversy  as  to  the  value  of  the  property 
at  the  time  and  place  of  shipment  Nor  is 
there  any  dispute  that  the  shipper  had  the 
option  to  demand,  on  the  condition  of  pay- 
ing a  greater  rate,  a  more  favorable  con- 
tract as  to  the  liability  of  the  carrier. 

In  Georgia,  Florida  A  Alabama  Ry.  Co.  v. 
Blish  Milling  Oo.,  241  U.  S.  190,  36  Sup.  Ct 
641,  60  L.  Ed.  948,  while  the  main  questions 
discussed  were  whether  the  plaintiffs  exclu- 
sive remedy  was  against  the  Initial  carrier 
and  whether  the  action  was  barred,  the  court 
declared: 

"But  the  parties  could  not  waive  the  terms 
of  the  contract  under  which  the  shipment  was 
made  pnrsnant  to  the  federal  act;  nor  could  ths 
carrier  by  its  conduct  give  the  shipper  the  right 
to  ignore  these  terms  which  were  applicable  to 
that  conduct  and  hold  the  carrier  to  a  different 
responsibility  from  that  fixed  by  the  agreement 
made  under  the  published  tariff  and  regulation." 

In  Pennsylvania  R  R.  Co.  v,  Olivit  Bros., 
243  U.  S.  674,  87  Sup.  Ct  468,  61  L.  Ed.  908, 
the  validity  of  such  provision  was  conceded 
by  both  parties,  the  controversy  being  over 
the  questions  as  to  the  meaning  of  the  phrase 
"lawful  holder"  in  what  is  known  as  the 
Car  mack  Amendment  to  the  Interstate  Com- 
merce Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  | 
20,  24  Stat  386,  as  amended  by  Act  Cong. 
June  29,  1906,  c.  3591,  |  7,  pars.  11,  12,  34 
Stat.  595  [U.  S.  Comp.  St  f|  8604a,  8604aa]), 
whether  there  was  any  evidence  of  negligence 
on  the  part  of  the  defendant  and  whether 
plaintiff  was  entitled  to  recover  the  freight 
paid  by  it;  the  court,  however,  after  quot- 
ing said  provision  from  the  bill  of  lading, 
said: 

"Some  of  the  bills  of  lading  do  not  contain 
this  provision,  but  it  was  agreed  at  the  trial 
that  the  proper  measure  of  damages  was  to  be 
computed  upon  the  basis  of  the  value  of  the 
property  at  the  place  and  time  of  shipment  and 
that  such  measure  should  be  read  into  all  of 
the  bills  of  lading.  As  plaintiff  further  says, 
to  recover  the  damages  sustained  by  it  based 
upon  this  value,  plaintiff  must  receive  from  de- 
fendant the  difference  between  this  value  and 
the  proceeds  of  the  sale  and  the  freight  paid. 


In  this  we  concur,  and  therefore  there  was  no 
error  in  including  in  the  recovery  such  freight." 

Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Tex- 
as Packing  Co.,  244  U.  S.  31,  37  Sup.  Ct  487, 
61  L.  Ed.  970,  Involved  the  shipment  of  poul- 
try, the  goods  having  been  damaged  by  rea- 
son of  the  negligence  of  the  carrier,  and  sold 
by  the  shipper  at  the  point  of  destination. 
One  of  the  vital  questions  considered  was 
whether  the  trial  court  erred  in  giving  to  the 
Jury  the  following  instruction: 

"If  you  find  for  the  plaintiff  you  will  assess 
the  damages  at  the  difference  between  the  in- 
voice price  of  said  poultry,  to  wit  the  sum  of 
$22,238.56,  and  the  value  of  said  poultry  at 
the  time  the  same  was  delivered  to  plaintiff  or 
its  agents^  the  Western  Cold  Storage  Company 
in  Chicago,  by  the  carrier,  with  6  per  cent  in- 
terest per  annum,  from  January  15,  1911." 

The  court  declared: 

"We  think  that  in  taking  this  sum  as  the 
basis  of  computing  damages  the  trial  court  did 
but  enforce  the  stipulation  in  the  bills  of  lading. 
*  •  •  We  think  the  court  properly  charged 
the  jury  to  take  the  difference  between  this  in* 
voice  price  and  the  value  of  the  poultry  at  the 
time  tiie  same  was  delivered  in  Chicago  hi  ar- 
riving at  the  amount  of  damages.  •  *  • 
Apart  from  the  stipulation  of  these  bills  of  lad- 
ing, the  ordinary  measure  of  damages  in  cas- 
es of  this  sort  is  the  difference  between  the 
market  value  of  the  property  in  the  condition 
in  which  it  should  have  arrived  at  the  place  of 
destination  and  its  market  value  in  the  condi- 
tion in  which,  by  reason  of  the  fault  of  the 
carrier,  it  did  arrive.  New  York,  Lake  Erie 
&  W.  R.  R.  Co.  v.  Estill,  147  U.  S.  616  [13  Sup. 
Ct.  444,  87  L.  Ed.  292]..  The  stipulations  of 
these  bills  of  lading  changed  this  rule  in  the 
requirement  that  the  invoice  price  at  the  place 
of  shipment  should  be  the  basis  for  assessing 
the  damage.'' 

The  case  of  Boston,  Maine  Railroad  r.  Pi- 
per, 246  U.  S.  439,  38  Sup.  Ct  354,  62  L.-  Ed. 
820,  Ann.  Cas.  1918E,  469,  Is  not  opposed  to 
the  foregoing.  Therein  it  was  held  that  a 
provision  exonerating  the  carrier  from  losses 
incurred  by  the  shipper  in  consequence  of  the 
negligence  of  the  former  Is  illegal  and  not 
binding  upon  the  shipper,  and  "Is  not  within 
the  principle  of  limiting  liability  to  an  agreed 
valuation  which  has  been  made  the  basis  of 
a  reduced  freight  rate." 

In  no  decision,  to  which  our  attention  has 
been  called,  has  the  subject  received  more 
careful  and  thorough  consideration  than  in 
Zoller  Hop  Co.  v.  Southern  Pacific  Co.,  72  Or. 
262,  143  Pac  931,  decided  by  the  Supreme 
Court  of  Oregon.   Therein  it  is  said: 

"It  is  reasonable  and  natural  that  the  care 
and  risk  involved  in  the  carriage  of  goods  should 
be  in  proportion  to  their  value.  It  is  proper 
and  legitimate  that  the  greater  the  risk  and 
responsibility,  the  greater  should  be  the  recom- 
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pen  Be  to  the  one  incurring  them.  The  con- 
verse is  equally  true,  so  that  consequent  dam- 
ages are  reduced  in  proportion  to  the  lesser  re- 
sponsibility for  the  goods.  The  risk  and  the 
rate  have  a  logical  and  corresponding  relation 
to  each  other,  based  upon  the  value  of  the 
property  intrusted  to  the  carrier.  If  it  is  law- 
ful to  agree '  in  advance  upon  a  more  or  less 
conventional  value  of  the  chattels  for  the  pur- 
pose of  securing  cheaper  rates  in  favor  of  the 
shipper,  it  is  quite  as  proper  to  use  the  same 
value  as  a  basis  upon  which  to  compute  dam- 
age for  the  breach  of  the  contract.  •  *  *  It 
accords  with  sound  doctrine,  therefore,  that  at 
the  outset  the  parties  may  in  good  faith  fix  up- 
on the  value  of  the  property  for  all  contingen- 
cies likely  to  arise  in  the  transaction,  and  this 
does  not  in  any  way  relieve  the  carrier  from  the 
results  of  his  own  negligence."  ^ 

In  10  Corpus  Juris,  57,  It  Is  said: 

"Before  the  enactment  of  the  Carmack  Amend- 
ment the  greatest  confusion  existed  as  to  wheth- 
er a  limitation  of  the  carrier's  liability  for  loss 
or  injury  to  a  specified  value  was  valid  in  case 
the  shipment  was  lost  or  injured  by  reason  of 
the  negligence  of  the  carrier.  •  *  *  The  ef- 
fect of  the  Carmack  Amendment  is,  of  course, 
to  make  the  rule  uniform  in  all  jurisdictions  of 
the  United  States,  so  far  as  interstate  shipments 
are  concerned,  and  to  render  valid  a  limitation 
of  the  character  under  consideration,  whether 
the  loss  or  injury  was  due  to  the  carrier's  neg- 
ligence or  not" 

Furthermore,  it  Is  said  that  even  In  states 
where  such  a  contract  is  held  void  under 
statutes  prohibiting  carriers  from  limiting 
their  common-law  liability,  "a  contract  for 
an  interstate  shipment,  made  in  a  state 
where  such  a  statute  is  in  force,  is  valid  un- 
der the  Carmack  Amendment,  inasmuch  aS 
the  decisions  of  the  federal  courts  prior  to 
the  amendment  held  such  contracts  valid." 

Our  own  Supreme  Court  has  also  directly 
upheld  the  validity  of  such  agreement. 

In  Pierce  v.  Southern  Pacific  Co.,  120  Cul. 
156,  52  Pac.  302,  40  L.  R.  A.  350,  it  was  de- 
clared that  effect  must  be  given  to  the  con- 
tract of  the  parties  making  the  invoice  price 
at  the  point  of  shipment  the  measure  of  dam- 
age, "and  where  no  invoice  price  was  actually 
made  out  and  agreed  upon,  that  expression 
must  be  understood  as  indicating  the  actual 
value  of  the  trees  at  the  point  of  shipment, 
when  loaded  and  ready,  for  transportation." 

The  question  was  fully  considered  in  Don- 
Ion  Bros.  v.  Southern  Pacific  Co.,  151  Cal. 
763,  91  Pac.  603,  11  L.  R.  A.  (N.  S.)  811,  12 
Ann.  Cas.  1118,  involving  the  shipment  of 
horses,  and  the  court  said: 

"The  contract  is  one  in  which  the  valuation 
of  the  property  was  agreed  to  for  the  purpose 
of  fixing  transportation  charges  and  as  meas- 
uring the  responsibility  of  appellant  It  was 
not  a  contract  limiting  liability.  It  was  a  con- 
tract dealing  primarily  with  value— the  value 
of  the  horses  shipped.  That  was  agreed  to,  and, 
of  course,  the  agreed  valuation  must  be  deemed 


to  be  the  actual  valuation  of  the  property— its 
actual  valuation  for  all  purposes  of  the  con- 
tract" 


[2]  Nor  do  we  understand  how  this  cove- 
nant in  the  contract  is  affected  in  the  least 
by  the  fact  that  there  was  a  separate  and 
distinct  charge  for  the  refrigeration:  The 
charge  was  distinct  but  the  refrigeration  it- 
self was  Inseparably  connected  with  the 
transportation  of  the  fruit,  and  .was  an  es- 
sential part  of  the  transaction.  The  loss 
from  imperfect  refrigeration  was  damage 
for  which  the  carrier  was  liable  on  that  bill 
of  lading,  and  the  condition  to  which  we 
have  reference  applied  "to  any  loss  or  dam- 
age for  which  the  carrier  is  liable."  The 
fact  that  there  was  only  one  rate  for  the 
refrigeration  does  not  derogate  from  the  va- 
lidity of  the  contract,  since  the  difference  in 
the  rate  for  the  transportation  would  be  a 
sufficient  consideration  to  uphold  it 

Another  important  question  is  involved  in 
the  construction  and  application  of  this  pro- 
vision of  the  contract 

As  to  the  first  count  in  the  complaint  the 
court  found  that  the  grapes  were  sold  to 
the  best  advantage  for  the  sum  of  $980 ;  that 
the  amount  of  the  freight  charge  was  $496.12 
and  of  the  refrigeration  was  $95;  that  the 
invoice  value  was  $783 ;  that  if  the  fruit  had 
arrived  in  time  and  uninjured,  It  could  have 
been  sold  for  $1,957.50.  The  court  conclud- 
ed that  the  plaintiffs  suffered  damage  to  the 
extent  of  the  difference  between  said  $1,- 
957.50  and  $980,  to  wit  the  sum  of  $977.50, 
for  which  judgment  was  allowed. 

As  to  the  second  count  the  court  found 
that  the  fruit  was  sold  for  the  sum  of  $1,- 
097.75,  and  that  if  it  had  been  received  on 
time  and  in  a  marketable  condition  it  would 
have  brought  the  sum  of  $1,860.  It  was  al- 
so found  that  the  invoice  price  was  $930,  the 
freight  charge  $494.97,  and  the  refrigeration 
charge  the  sum  of  $96.  The  damage  allowed 
was  therefore  the  sum  of  $762.25. 

In  reference  to  the  third  shipment,  it  was 
found  that  It  was  sold  for  $1,133.75;  that  if 
there  had  been  no  breach  of  the  contract  it 
could  have  been  sold  for  $2,557.50 ;  that  the 
invoice  price  was  $1,255.50,  the  charge  for 
transportation  was  $494.97,  and  for  refriger- 
ation was  $95.  The  court  allowed  as  dam- 
ages the  difference  between  the  selling  price 
and  what  it  would  have  brought  to  wit  the 
sum  of  $1,423.75. 

[3]  It  is  the  claim  of  appellant  that  in  any 
event  under  said  provision  of  the  bill  of 
lading  the  extent  of  the  recovery  is  meas- 
ured by  the  actual  loss,  which  is  determined 
by  the  difference  between  the  invoice'  price 
with  the  freight  and  refrigeration  charge 
added  and  the  selling  price,  and  that  it  was 
entirely  improper  for  the  court  to  consider 
what  the  fruit  might  have  sold  for  at  the 
point  of  destination.    Under  this  view,  for 
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the  account 


the  first-mentioned  shipment, 
would  stand  as  follows: 

Actual  cost  of  fruit  $  788  00 

Freight   paid   601 11 


81.874  11 

Fruit  brought   980  00 


.«  I  mu 

For  the  second  cause  of  action  we  would 
have: 

Cost   .*.  $  980  00 

Freight   paid   689  97 


81,619  97 

Fruit    brought   1,097  75 


.8  412  a 


The  third  would  stand  as  follows: 

Cost   81,256  50 

Freight  paid   689  97 


81.845  47 

Fruit   brought  1.133  76 


Low   I  71171 

Another  view  of  the  construction  of  said 
provision,  which  supports  the  conclusion  of 
the  lower  court,  suggested  by  respondents,  is 
that  said  Invoice  price  simply  provides  the 
maximum  amount  to  be  recovered  in  case  of 
loss,  but  does  not  prevent  the  recovery  of 
the  difference  between  the  selling  price  and 
what  the  goods  could  have  been  sold  for  if 
there  had  been  no  injury,  provided  such  dif- 
ference does  not  exceed  said  invoice  price. 
Such  seems  to  be  the  view  taken  by  the  Su- 
preme Court  of  this  state  in  the  very  recent 
case  of  Olcovich  v.  Grand  Trunk  Ry.  Co.  of 
Canada  (Sup.)  176  Pac.  459.  Therein  it  is 
said: 

"While  there  are  late  cases  holding  that  the 
measure  of  damages  under  such  a  bill  of  lad- 
ing as  that  herein  is  the  difference  between  the 
cost  price  at  the  shipping  point  and  the  sell- 
ing price  of  the  injured  freight  at  the  point  of 
destination,  •  •  *  we'  prefer  to  follow  the 
general  view  above  stated." 

The  general  view  to  which  the  court  thus 
refers  is  expressed  in  the  earlier  part  of  the 
opinion  as  follows: 

"While  the  exact  question  has  never  been  de- 
termined in  this  state,  in  the  case  of  a  partial 
loss  with  ouch  a  contract  it  has  been  determined, 
in  harmony  with  the  general  view,  that  the  loss 
is  limited  by  the  value  stated  and  agreed  upon 
in  the  bill  of  lading  in  the  case  of  a  total  loss. 
Pierce  v.  Southern  Pacific  Co.,  supra.  If  this 
limit  is  valid  as  to  a  total  loss,  there  seems  to 
be  no  reason  why  it  should  not  also  be  consid- 
ered as  a  limitation  upon  the  damage  in  the 
ease  of  a  partial  loss." 

It  is  declared  further  that  the  authorities 
are  not  in  accord  as  to  the  question,  but  the 
Supreme  Court  approved  the  view  announc- 
ed in  10  Corpus  Juris,  I  612,  and  3  Suther- 
land on  Damages,  3391. 


In  the  Pierce  Case,  supra,  it  Is  to  be  ob- 
served that  the  bill  of  lading  provided  "that 
the  actual  invoice  cost  at  point  of  shipment 
will  be  taken  as  measure  of  damages,"  lan- 
guage of  somewhat  different  import  from 
that  to  be  construed  herein.  It  was  also 
held  that  it  was  error  for  the  lower  court  to 
permit  the  market  value  of  the  trees  at  Riv- 
erside, the  point  of  destination,  to  be  shown, 
and  that  the  injury  should  have  been  limited 
to  what  was  the  value  in  Florida,  the  ship- 
ping point  It  was  therefore  in  effect  held 
that  the  value  in  Florida  was  not  only  the 
measure  of  the  damages  that  could  be  re- 
covered, but  that  it  was  the  only  basis  upon 
which  such  damage  could  be  computed.  It 
may  be  added  that  obviously  it  would  have 
made  no  difference  in  the  result  in  that  case 
whether  said  value  was  considered  as  the 
measure  of  the  recovery  or  the  basis  upon 
which  the  damages  should  be  computed,  since 
there  was  a  total  loss. 

In  Corpus  Juris,  supra,  the  rule  is  stated 
as  follows: 

"The  parties  may,  by  express  provisions  to 
that  effect,  stipulate  that  in  case  of  partial 
loss,  the  damage  shall  be  proportioned  on  the 
basis  of  the  sum  named  as  the  maximum  limit ; 
but  where  this  is  not  done  the  question  becomes 
one  of  construction,  and  very  generally  the  view 
is  entertained  that  such  stipulations  are  to  be 
considered  as  permitting  recovery  for  the -dam- 
ages actually  done,  the  amount  recoverable  not 
to  exceed  the  amount  agreed  on  as  compensation 
for  a  total  loss." 

As  stated  in  Sutherland,  supra: 

"Where  a  statute  authorizes  a  limitation  of 
liability  by  contract  and  a  contract  is  made 
limiting  liability  for  loss  of  live  stock  to  the 
actual  cost  at  point  of  shipment  and  in  no  event 
to  exceed  a  stipulated  sum  per  head,  the  meas- 
ure of  damages  for  injuries  to  the  animals  in 
transit  due  to  negligence  is  the  amount  that 
each  has  depreciated  in  value,  but  in  no  event 
to  exceed  the  actual  cost  at  point  of  shipment 
as  shown  by  the  market  value  there  or  the  stipu- 
lated value." 

An  examination  of  the  cases  cited  by  Cor- 
pus Juris  and  Sutherland,  supra,  in  support 
of  the  text  shows  that  the  phraseology  of  the 
respective  bills  of  lading  is  somewhat  differ- 
ent from  the  language  involved  herein,  and 
it  lends  itself  more  easily  to  the  construction 
that  the  invoice  price  was  Intended  to  be  the 
measure  rather  than  the  basis  of  the  amount 
recoverable. 

It  may  be  said,  also,  of  the  Olcovich  case, 
supra,  that  it  arose  prior  to  the  adoption  of 
the  uniform  bill  of  lading  in  1908.  The  cor- 
responding provision,  though,  in  the  bill  of 
lading  involved  In  said  case  was: 

"The  amount  of  any  loss  or  damage  for 
which  the  carrier  becomes  liable  shall  be  com- 
puted at  the  value  of  the  property  at  the  place 
and  time  of  shipment" 
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— being  substantially  the  same  In  that  re- 
spect as  the  bill  of  lading  herein.  Said  de- 
cision undoubtedly,  therefore,  favors  the  con- 
clusion of  the  trial  court  in  this  case,  since 
the  damages  awarded  for  each  shipment  are 
less  than  the  amount  of  the  invoice  value 
and  freight 

However,  we  cannot  reconcile  this  view 
with  the  decision  of  the  United  States  Su- 
preme Court  in  the  Texas  case,  in  244  U.  S. 
31,  37  Sup  Ct  487,  61  L.  Ed.  970,  supra. 

[4]  The  interpretation  of  the  uniform  bill 
of  lading  issued  in  accordance  with  the  sched- 
-  ule  of  freights  and  fares  filed  with  the  Inter- 
state Commerce  Commission  in  pursuance  of 
the  act  of  Congress  and  relating  to  an  inter- 
state shipment,  and  the  consideration  of  the 
liability  of  the  shipper  thereunder,  involve 
federal  questions  concerning  which  the  de- 
cisions of  the  federal  courts  are  supreme. 
Southern  Railway  Co.  v.  Prescott,  240  U.  S. 
632,  36  Sup.  Ct  469,  60  I*  Ed.  836;  Georgia, 
Florida  &  Alabama  R.  R.  Co.  v.  Bllsh  Milling 
Co.,  241  U.  S.  190.  36  Sup.  Ct  541,  60  L.  Ed. 
948;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Harold,  241  U. 
8.  371,  36  Sup.  Ct.  665,  60  L.  Ed.  1050. 

In  the  Prescott  Case  it  is  said: 

"Viewing  the  contract  set  forth  in  the  bill 
of  lading  as  still  in  force,  the  measure  of  lia- 
bility under  it  most  also  be  regarded  as  a  fed- 
eral question.  As  it  has  oftea  been  said,  the 
statutory  provisions  manifest  the  intent  of  Con- 
gress that  the  obligation  of  the  carrier  with 
respect  to  the  services  within  the  purview  of  the 
statute  shall  be  governed  by  uniform  rule  in 
the  place  of  the  divers  requirements  of  state 
legislation  and  decisions"— citing  a  large  num- 
ber of  cases. 

The  case  of  Detroit  ft  M.  Ry.  Co.  v.  Fletch- 
er Paper  Co.,  248  U.  S.  30,  39  Sup.  Ct.  13, 
63  L.  Ed.  — ,  involves  an  entirely  different 
question. 

Therein  the  suits  were  brought  to  recover 
the  difference  between  the  rates  fixed  by  the 
Michigan  Railroad  Commission  on  logs  car- 
ried wholly  within  the  state  and  the  higher 
rates  that  the  defendant  actually  charged. 
The  court  held  that  the  determination  of  the 
merits  of  the  controversy  depended  upon  the 
construction  of  the  state  laws,  as  to  which 
the  state  "has  the  last  word."  It  was  ex- 
pressly stated  that  the  cases  did  not  in- 
volve interstate  commerce. 

We  see  no  escape  from  the  conclusion  that 
under  the  decisions  of  the  highest  court  o( 
the  land  the  award  of  the  trial  court  was 
too  high. 

To  state  it  sententiously:  The  United 
States  Supreme  Court  holds  that  under  this 
form  of  contract  the  shipper  can  recover 
only  his  actual  loss  instead  of  his  full  com- 
pensatory damage. 

It  is  not  necessary,  though,  to  reverse  the 
case,  since  the  findings  of  fact  are  complete. 


The  Judgment  Is  modified  so  as  to  provide 
that: 

"Plaintiffs  do  have  and  recover  of  and  from 
the  Southern  Pacific  Company,  a  corporation, 
the  defendant  the  sum  of  $1,528.06,  with  in- 
terest thereon  at  the  rate  of  7  per  cent  per  an- 
num, as  follows:  On  the  sum  of  $394.12  from 
the  21st  day  of  October,  1913;  on  the  sum  of 
$422.22  from  the  23d  day  of  October,  1918 ;  and 
on  the  sum  of  $711.72  from  the  14th  day  of 
November,  1913" 

—and,  as  thus  modified,  the  judgment  is  af- 
firmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(40  Oat  App.  5*7) 
MILEKOVTCH  v.  QUINN  et  al   (Civ.  2709.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  California.  April  8,  1919.  Rehearing 
Denied  by  Supreme  Court  June  2,  1919.) 

1.  DrvoBCi  «=>252  —  Husband  and  Wot 
«=> 272(1)  —  Community  Pbopkbtt  —  Prop- 
erty Division. 

Divorce  dissolves  the  community,  and,  un- 
less the  parties  agree  to  a  division  of  the  com- 
munity property,  it  is  the  duty  of  the  court  in 
divorce  suit,  to  determine  their  respective  in- 
terests. 

2.  Divobob  «=»245(2) — Stipulation  fob  Di- 
vision of  Pbopebtt— Fraud — Subsequent 
Suit  to  Recover  Share  of  Community 
Pbopkbtt. 

In  a  suit  by  divorced  wife  against  her  for- 
mer husband  for  her  share  of  community  prop- 
erty kept  from  her  by  the  fraud  of  the  husband 
in  making  a  property  settlement  before  divorce, 
where  the  wife  did  not  seek  a  new  valuation  for 
the  purpose  of  redivision,  but  only  the  secreted 
one-half  of  the  property,  it  was  not  necessary 
that  she  offer  to  return  to  the  defendant  prop- 
erty received  under  the  settlement 

3.  Divorce  «=>245(1)  —  Fraud  in  Settle- 
ment of  Pbopebtt  Rights. 

In  suit  by  divorced  wife  against  her  for- 
mer husband  for  her  share  of  community  prop- 
erty kept  from  her  by  husband's  fraud  in  prop- 
erty settlement  before  divorce,  which  settlement 
was  followed  by  the  terms  of  the  divorce  decree, 
it  was  not  necessary  that  the  divorce  decree  be 
set  aside  in  its  entiretly,  if  at  all 

4.  Judgment  «3=>448(1)  —  Setting  Aside  — 
Deception  of  Court— False  Statements. 

False  statements  made  upon  the  record, 
sworn  to  in  an  answer,  will  not  warrant  the 
setting  aside  of  the  judgment  because  the  court 
was  deceived  by  them. 

5.  Divorce  «=» 245(3)  —  Subsequent  Suit 
for  Relief  from  Decree  —  Community 
Pbopebtt— Property  Agreements  Secured 
by  Fraud— Intrinsic  Fbaud. 

In  a  subsequent  suit  by  plaintiff  in  divorce, 
her  complaint  asking  to  be  relieved  from  a  por- 
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tion  of  the  decree  relating  to  community  prop- 
erty on  the  ground  that  she  was  deceived  by 
defendant's  answer  and  cross-complaint  as  to 
the  amount  of  community  property,  and  thereby 
induced  to  make  a  property  settlement  stipula- 
tion, does  not  show  intrinsic  fraud,  since  she 
does  not  ask  relief  based  on  a  judgment  founded 
on  perjured  testimony,  but  because  she  was 
induced  by  false  statements  to  enter  into  a  con- 
tract out  of  court  precluding  her  from  submit- 
ting to  the  court  questions  of  fact  on  which  she 
now  seeks  adjudication. 


6.  Fraud  «®=>1— Defining  Fbatjd. 

Equity  will  not  attempt  to  define  just  what 
form  of  deceit  is  fraudulent  , 

7.  Divorce  «8=>245<2)  —  Property  Settle- 
ment—Community.  Property  —  Fraud  and 
Deceit— Adjudication— Relief. 

Although  a  judgment  entered  into  upon  the 
stipulation  of  the  parties  is  as  sacred  and  un- 
impeachable as  any  other  judgment,  yet,  where 
an  agreement  between  husband  and  wife  in 
settlement  of  community  property  previous  to 
divorce  expressly  provided  that  its  provisions 
be  incorporated  in  the  judgment,  it  withdrew 
from  judicial  consideration  matters  so  stipu- 
lated, and  the  court  has  power  to  grant  relief 
to  the  wife  where  such  agreement  was  secured 
by  the  husband's  fraud  or  concealment  of  com- 
munity property. 

8.  Divorce  «=>245(2)  —  Property  Stipula- 
tion— Community  Property— Fraudulent 
Stipulation— Equitable  Relief. 

Where  a  fraudulent  stipulation  in  a  divorce 
suit  effectually  withdrew  issues  as  to  commu- 
nity property  from  consideration  of  the  court, 
by  an  express 'provision  that  findings  and  decree 
should  accord  therewith,  equity,  regarding  the 
substance  rather  than  the  form,  will  relieve 
against  the  part  of  the  decree  affected  by  the 
fraud. 

9.  Divorce  <t=>245(2)  —  Community  Prop- 
erty—Fraudulent Property  Stipulation 
—Subsequent  Suit— Diligence— Failure 
to  Cross-Examine  Defendant. 

Where  plaintiff  In  divorce  suit  was  pre- 
vented from  cross-examining  defendant  as  to 
the  amount  of  community  property  accumulated 
by  the  fraud  of  defendant  misrepresenting  the 
amount  thereof  in  the  answer  and  cross-com- 
plaint and  Mb  securing  from  her  by  such  fraud 
a  stipulation  for  property  settlement,  plaintiff 
was  not  guilty  of  lack  of  diligence  in  failing  to 
cross-examine  defendant  as  to  the  amount  of 
such  property  so  as  to  bar  her  from  subsequent 
suit  to  secure  her  share  of  the  community  prop- 
erty. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Franciso ;  Thos.  H.  Graham, 
Judge. 

Suit  by  Delia  Milekovich  against  Patrick 
P.  Qulnn  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Judgment  af- 
firmed. 
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John  L.  McNab,  Timothy  Healy,  and  By- 
ron Coleman,  all  of  San  Francisco,  for  ap- 
pellants. 

Frank  W.  Sawyer,  of  San  Francisco,  for 
respondent 


LANGDON,  P.  J.  Plaintiff  and  respond- 
ent In  her  suit  sought  to  be  relieved  of  that 
portion  of  a  prior  decree  of  divorce  by  which 
the  property  rights  of  the  parties  to  the  di- 
vorce suit  are  claimed  by  the  appellants  to 
have  been  finally  adjudicated.  The  essential 
facjs  are  admitted.  In  the  interim  between 
the  divorce  decree  and  the  commencement  of 
this  action  the  plaintiff  had  remarried. 
When  the  divorce  action  was  brought,  a  re- 
straining order  was  made  on  the  ex  parte  ap- 
plication of  the  plaintiff  prohibiting  the  de- 
fendant in  the  divorce  action,  Patrick  P. 
Qulnn,  from  disposing  of  any  portion  of  the 
community  property.  On  the  following  day 
Qulnn,  upon  an  ex  parte  application,  caused 
the  restraining  order  to  be  set  aside.  Im- 
mediately thereafter  he  withdrew  from  his 
safe  deposit  box  bonds  of  the  par  value  of 
$45,000,  and  delivered  them  to  one  Brady  for 
the  purpose  of  secreting  them  from  the 
knowledge  of  Mrs.  Qulnn,  her  attorneys  and 
the  court  in  which  the  divorce  action  was 
pending. 

In  her  complaint  for  divorce  the  plaintiff 
made  allegations  concerning  the  community 
property,  and,  among  other  things,  upon  in- 
formation and  belief,  that  the  defendant  had 
securities  of  the  value  of  $60,000,  a  part  of 
the  community  property.  In  his  answer  the 
defendant  denied  all  the  substantial  allega- 
tions of  the  complaint,  and  denied  that  he 
had  securities  of  the  value  of  $60,000,  or  of 
any  sum  or  amount  in  excess  of  about  $2,000, 
admitting,  however,  the  ownership  of  other 
community  property,  to  which  further  ref- 
erence will  be  .made.  In  the  cross-com- 
plaint the  defendant  set  up  a  cause  of  action 
against  the  plaintiff  for  divorce  on  tne 
ground  of  willful  desertion,  and  a  second 
cause  of  action  based  upon  alleged  cruelty 
of  the  plaintiff.  Upon  receiving  notice  of  the 
application  for  alimony  during  the  pendency 
of  the  suit  Quinn  made  an  affidavit  express- 
ly referring  to  the  statements  set  forth  In 
his  answer  and  cross-complaint  in  regard  to 
the  community  property  and  closing  with 
the  statement: 

"In  relation  to  said  assertions  about  defend- 
ant's great  wealth,  defendant  says  that  at  the 
time  of  the  great  fire  in  San  Francisco  he  had 
the  home  above  mentioned,  that  the  other  lot 
of  the  community  was  unimproved,  and  that  he 
had  less  than  $3,000  in  cash.  Since  that  time 
he  has  earned  the  money  necessary  to  erect  the 
said  flats  amounting  to  $20,000  and  has  paid 
for  all  of  the  street  work  in  connection  there- 
with, amounting  to  $5,000,  and  to  buy  the  Ste- 
venson street  property  for  $3,500,  making  a  to- 
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tal  accumulation  made  by  the  defendant  in  that 
time  of  $32,700,  which  defendant  submits  is  all 
that  he  could  be  expected  to  accumulate  in  that 
short  space  of  time  in  consideration  of  his  age 
and  bodily  condition." 

About  the  time  the  answer  was  filed  and 
the  affidavit  served  on  plaintiff,  negotiations 
were  opened  for  the  settlement  of  the  prop- 
erty Interests  of  the  parties  to.  the  divorce 
suit.  It  does  not  appear  whether  negotia- 
tions were  pending  when  the  answer  was 
filed  or  whether  they  were  opened  shortly 
after.  The  negotiations  were  carried* on 
between  the  attorneys  of  the  respective  par- 
ties and  extended  over  a  period  of  from  one 
to  two  months.  During  the  negotiations 
some  five  or  six  offers  of  settlement  of  the 
property  Interests  were'  made  on  behalf  of 
Qulnn,  and  they  were  successively  rejected 
by  Mrs.  Qulnn.  On  the  trial  of  this  case  the 
rule  excluding  evidence  of  confidential  com- 
munications between  attorneys  and  clients 
was  rigidly  applied  to  the  evidence  of  the 
attorneys  of  both  parties.  It  appears,  how- 
ever, that  no  direct  representation  was  made 
either  by  Qulnn  or  by  his  attorney  to  Mrs. 
Qulnn  or  any  one  in  Interest  with  her  in 
regard  to  the  amount  of  community  property 
unless  the  representations  made  In  the  an- 
swer and  cross-complaint  and  In  the  affidavit 
served  upon  Mrs.  Qulnn  or  her  attorneys 
can  be  so  construed.  The  only  statement 
ascribed  to  the  attorney  for  Qulnn  during 
the  negotiations  was,  "Tour  client  says  one 
thing  and  my  client  says  toother."  Where- 
upon the  attorneys  for  both  parties  continu- 
ed to  deal  In  view  of  the  community  property 
known  by  the  attorneys  for  the  plaintiff  to 
exist  Despite  the  fact  that  Mrs.  Qulnn  re- 
peatedly told  her  attorneys  that  she  believed 
Qulnn  had  some  $60,000  worth  of  securities, 
Quinn's  deposition  was  not  taken,  nor  was 
any  direct  inquiry  made  of  him,  nor,  so  far 
as  the  record  shows,  of  his  attorneys  in  re- 
gard to  the  discrepancy  between  the  belief 
of  Mrs.  Qulnn  and  the  statements  of  Qulnn 
In  his  answer  and  cross-complaint  After  re- 
jecting many  offers  of  settlement  the  plain- 
tiff entered  Into  a  stipulation  which  Is  at- 
tacked In  the  present  suit  The  property 
agreement  embodied  in  the  stipulation  was 
made  upon  the  assumption  that  under  It  each 
of  the  parties  should  receive  one-half  of  the 
community  property.  The  stipulation  was 
for  a  division  of  all  the  community  property. 
It  provided  that  a  certain  lot  was  the  prop- 
erty of  Nellie  Riley,  a  married  daughter  of 
the  parties;  that  plaintiff  Delia  Qulnn,  now 
Delia  MUekovich,  should  receive  a  lot  in 
San  Francisco,  60  by  120  feet,  Improved  by 
a  building  containing  six  flats,  and  another 
lot  25  by  95  feet  together  with  the  family 
dwelling  house  thereon  and  its  contents,  ex- 
cept personal  belongings  of  the  husband; 
that  "all  of  the  remainder  of  the  community 


property  of  said  community  shall  be  awarded 
to  and  be  the  sole  and  separate  property  of 
the  defendant  Patrick  P.  Qulnn  including 
the  following  described  real  property,"  after 
which  followed  a  description  of  a  lot  75  by 
95  feet  another  lot  27  feet  6  Inches  by  85 
feet  a  lot  in  San  Leandro,  in  Alameda 
county,  "and  also  all  personal  property  of 
every  kind  and  description  of  said  communi- 
ty other  than  the  contents  of  said  Ninth 
avenue  dwelling  house."  i 
It  is  further  stipulated  that — 

"The  foregoing  division  of  the  community 
property  is  in  absolute,  entire,  and  complete 
satisfaction  and  discharge  of  all  claims  which 
either  party  to  said  action  might  assert  against 
the  other  whether  on  account  of  property 
rights,  interest  in  community  property,  or  rights 
to  maintenance,  alimony,  costs,  and  counsel 
fees." 

In  consideration  of  the  "foregoing  state- 
ments and  compromise,"  the  parties  mutually 
released  each  other  from  all  claims  and  de- 
mands and  bound  themselves  to  execute 
such  conveyances  as  might  be  proper  to  ef- 
fectuate the  settlement  The  stipulation 
closes  as  follows: 

"It  is  furthermore  stipulated  and  agreed  that 
in  case  the  above-entitled  court  shall  make  and 
enter  any  decree  in  the  above-entitled  action 
awarding  a  divorce  to  the  plaintiff  or  to  the  de- 
fendant in  said  action  that  the  said  court  shall 
find  that  all  of  the  property  hereinbefore  refer- 
red to  is  community  property  of  plaintiff  and  de- 
fendant and  shall  divide  the  same  between  them 
in  accordance  with  the  terms  of  this  stipula- 
tion." 

The  interlocutory  decree,  after  adjudicat- 
ing the  divorce,  adjudicated  and  decreed 
that  the  real  property  of  the  community  be- 
longed to  and  should  vest  in  the  respective 
parties,  following  the  provisions  of,  but  not 
referring  to,  the  stipulation,  and  the  decree 
contained  the  following  statement: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  foregoing  division  of  the  community 
property  is  an  absolute,  entire,  and  complete 
satisfaction  and  discharge  of  all  claims  which 
either  party  to  said  action  might  assert  against 
the  other  whether  on  account  of  property  rights, 
interest  in  community  property,  or  right  to 
maintenance,  alimony,  costs,  and  counsel  fees.** 

The  deeds  to  the  real  property  were  exe- 
cuted In  accordance  with  the  terms  of  the 
stipulation  and  decree.  Shortly  after  dis- 
covering the  fraud  practiced  upon  her  by 
Qulnn,  plaintiff  commenced  the  present  ac- 
tion. The  other  parties  alleged  to  have  been 
custodians  of  a  portion  of  the  bonds  or  their 
proceeds  were  Joined  as  parties  to  the  suit 
In  the  complaint  the  history  of  the  divorce 
action  is  set  forth  at  considerable  length, 
and  it  is  alleged  that  in  reliance  upon  the 
statements  made  in  the  answer  and  cross- 
complaint,  and  in  the  affidavit  of  Qulnn,  the 
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property  settlement  was  made;  that  the 
statements  were  untrue,  and  the  settlement 
would  not  have  been  made  but  for  the  state- 
ments. As  stated  before,  the  essential  facts 
are  admitted  either  directly  in  the  pleadings 
of  the  defendants  or  by  statements  of  the  de- 
fendant Qui nn  on  the  witness  stand.  In  the 
complaint  It  Is  not  In  terms  stated  that  the 
plaintiff  desires  to  subject  herself  to  any  or- 
der which  might  be  made  in  a  court  of  equity, 
nor  that  she  desires  to  do  equity.  There  is 
no  allegation  nor  was  there  any  evidence  of 
rescission  or  attempted  rescission.  The 
plaintiff  prayed  judgment  "canceling,  an- 
nulling, and  setting  aside"  the  agreement  in 
the  divorce  action,  the  deeds  from  the  plain- 
tiff to  Quinn,  from  the  plaintiff  and  Qulnn 
to  Mrs.  Riley,,  from  Quinn  to  the  plaintiff, 
and  the  Interlocutory  decree  "so  far  as  It 
affects  the  property" ;  that  it  be  further  ad- 
judged and  decreed  that  certain  real  prop- 
erty Is  the  separate  property  of  the  plaintiff, 
and  that  all  other  property  described  in  the 
complaint  and  "now  standing  in  the  name 
of  the  defendant  Patrick  P.  Qulnn,  as  well 
as  that  standing  in  the  name  of  defendant 
Nellie  E.  Riley,  Is  community  property,"  and 
that  Nellie  E.  Riley  and  Quinn  be  declared 
trustees  of  a  trust  In  which  the  interest  of 
the  plaintiff  should  be  determined;  that  the 
defendant  should  be  required  fully  to  ac- 
count and  the  court  decree  the  plaintiff  to  be 
the  owner  of  one-half  of  the  property  in  the 
possession  or  under  the  control  of  Quinn  or 
Mrs.  Riley ;  that  the  exact  value  of  the  prop- 
erty "wrongfully  and  fraudulently  conceal- 
ed" be  determined  as  of  the  time  of  the  set- 
tlement of  the  property  rights  in  the  divorce 
action,  and  the  plaintiff  decreed  to  be  enti- 
tled to  one-half  thereof ;  and  for  general  re- 
lief. 

The  findings  and  decree  were  very  lengthy 
and  determined  that  the  plaintiff  is  entitled 
to  $22,600,  the  value  of  one-half  of  the  bonds 
and  securities,  with  legal  interest  from  the 
date  of  the  Interlocutory  decree;  that  the 
recitals  in  the  decree  that  the  remainder  of 
the  community  property  should  be  awarded 
to  Quinn  and  that  the  division  was  in  abso- 
lute, entire,  and  complete  satisfaction  were 
made  by  reason  of  a  settlement  made  out 
of  court  and  obtained  by  Quinn  from  the 
plaintiff  through  fraud,  by  which  the  plain- 
tiff was  prevented  from  presenting  to  the 
court  and  obtaining  a  judicial  Investigation 
of  the  true  facts ;  that  the  stipulation  be  an- 
nulled; that  the  plaintiff,  In  addition  to  the 
recovery  of  $22,500,  be  given  a  lien  upon  all 
of  the  personal  and  real  property  owned  and 
possessed  by  the  defendant  Quinn;  that 
Qulnn  and  Fred  J.  Riley  are  involuntary 
trustees  for  the  plaintiff  of  the  real  and  per- 
eonal  property  described  in  the  decree  as  be- 
longing to  Quinn;  that  the  plaintiff  is  the 
owner  of  the  lot  containing  the  six  flats; 


that  the  plaintiff  has  no  right  in  the  prop- 
erty standing  in  the  name  of  Mrs.  RUey ;  that 
Quinn  is  the  owner  of  the  lots  he  took  under 
the  stipulation,  charged  with  the  trust  for 
the  payment  of  the  $22,500;  that  the  defend- 
ant Is  the  owner  of  a  certain  lot  to  which  the 
plaintiff  has  no  right  The  decree  further 
appointed  a  commissioner  to  take  possession 
of  and  sell  the  property,  subject  to  the  trust. 

The  appellant  maintains  that  many  of  the 
findings  are  not  supported  by  the  evidence, 
and  calls  particular  attention  to  the  finding 
to  the  effect  that,  by  means  of  the  false  pre- 
tenses, representations,  answer,  affidavit, 
and  wrong  concealment  with  Intent  to  cheat 
and  defraud  the  plaintiff,  Quinn  prevented 
the  plaintiff  from  obtaining  a  judicial  in- 
vestigation and  trial  of  the  issue  of  property, 
upon  which  argument  Is  made  that  the  fraud 
in  the  present  case  was  intrinsic  in  nature 
and  not  such  fraud  as  equity  will  relieve 
against.  This  argument  is  made  more  fully 
by  the  appellants  in  another  connection  and 
will  be  considered  with  the  point  upon  which 
it  is  most  fully  developed  by  the  counsel  for 
the  appellant  Objection  Is  made  to  a  find- 
ing against  the  defendant  in  the  matter  of 
bis  alleged  meritorious  defense  to  the  di- 
vorce action,  and  It  Is  argued  either  that  no 
such  finding  should  have  been  made,  or  that 
there  was  no  evidence  to  support  the  finding. 
A  portion  of  the  appellant's  argument  is 
based  upon  the  question  of  whether  or  not 
relief  in  such  a  case  as  this  can  be  given 
without  setting  aside  the  entire  divorce  de- 
cree. .  The  argument  upon  this  point  present- 
ed upon  behalf  of  the  appellant  will  be  con- 
sidered in  connection  with  that  contention. 
Objection  is  made  to  the  finding  that  one  of 
the  parcels  of  land  was  the  separate  prop- 
erty of  the  plaintiff,  and  it  is  argued  that 
in  such  a  case  as  this,  under  the  general  rule 
that  the  parties  must  be  replaced  in  the  re- 
spective positions  they  occupied  at  the  time 
of  the  fraudulent  agreement,  If  for  any  rea- 
son they  cannot  be  so  restored,  equity  Is  pow- 
erless to  relieve  against  an  admitted  fraud. 
This  also  Is  more  fully  argued  under  other 
points  made  on  behalf  of  the  appellant 

[1]  Appellant  maintains  that,  since  the 
property  in  issue  in  this  action  was  commu- 
nity property,  there  was  no  issue  upon  which 
a  finding  could  be  made  and  no  evidence  to 
support  a  judgment  quieting  the  plaintiff's 
title  to  the  undivided  one-half  Interest  in  the 
fee  in  any  of  the  property.  It  is  argued  that 
•eince  the  community  property  is  under  the 
absolute  control  of  the  husband,  and  the  wife 
during  the  existence  of  the  community  has 
only  an  inchoate  right  to  any  of  the  property, 
it  is  beyond  the  power  of  the  court  in  this 
suit  to  determine  her  interest  in  the  prop 
erty  of  the  community.  The  community  no 
longer  exists.  If  in  a  divorce  case  the  par- 
ties agree  to  a  division  of  the  community 
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property,  It  Is  unnecessary  for  the  court  to 
adjudicate  upon  their  respective  Interests 
In  the  former  community  property.  If  no 
such  agreement  Is  made.  It  is  the  duty  of  the 
court  In  which  the  divorce  proceeding  is 
pending  to  determine  the  relative  interests 
of  the  spouses  in  their  common  accumulation. 
In  this  case  the  parties  did  in  form  agree 
upon  substantially  an  equal  division  of  the 
community  property  between  them.  The 
wife  claims  16  this  suit  that  In  entering  into 
the  former  agreement  she  was  deluded  and 
defrauded  of  her  one-half  interest  in  the 
$45,000  worth  of  securities  secreted  by  the 
husband.  The  lower  court  awarded  to  her 
this  one-half  interest,  and  declared  that  the 
property  of  the  former  husband  was  burden- 
ed with  a  trust  to  pay  her  the  amount  of  the 
award.  If  there  was  jurisdiction  In  the 
court  to  grant  relief  to  the  defrauded  wife, 
under  a  well-established  rule  the  court  might 
make  any  decree  within  those  principles  of 
good  conscience  and  fair  dealing  which  are 
recognized  as  controlling  the  discretion  of 
the  chancellor. 

[2]  Under  the  rule  of  rescission,  the  appel- 
lant contends  that,  since  the  plaintiff  did 
not  offer  to  return  to  the  defendant  the  prop- 
erty received  by  her  under  the  stipulation, 
she  has  failed  to  bring  herself  within  the 
requirement  that  one  who  seeks  relief  at  the 
hands  of  a  court  of  equity  must  first  do 
equity.  It  is  further  argued  that,  since  the 
attack  is  upon  the  divorce  decree,  the  decree 
must  be  set  aside  La  its  entirety,  if  at  all, 
and  because  the  parties  cannot  be  restored  to 
their  original  positions,  a  court  of  equity  can. 
give  the  defrauded  wife  no  relief.  The 
fallacy  of  the  first  of  these  contentions  is 
that  in  this  suit  the  wife  was  not  seeking  to 
bave  any  new  evaluation  made  of  the  prop- 
erty which  had  been  divided,  for  the  purpose 
of  redl  vision,  but  was  seeking  only  one-half 
of  the  property  which  had  been  secreted. 
Nothing  would  have  been  gained  by  undoing 
what  had  been  done  in  regard  to  the  prop- 
erty divided,  and  the  law  does  not  require 
idle  things  to  be  done.  The  result  would 
have  been  the  same  if  she  had  herself  deeded 
back  the  property  she  received,  or  if  the 
court,  upon  the  evidence  submitted  to  it,  had 
decreed  that  she  owned  the  property  she  had 
formerly  received  and  was  entitled  to  $22,500 
more. 

"It  is  not  an  invariable  rule  that  rescission 
of  a  contract  obtained  by  fraud  will  be  denied 
merely  upon  the  ground  that  the  parties  cannot' 
be  placed  in  statu  quo.  *  *  •  Parties  en- 
gaged in  a  fraudulent  attempt  to  obtain  a 
neighbor's  property  are  not  the  objects  of  the 
special  solicitude  of  the  courts.  •  •  •  Res- 
toration is  not  exacted  on  account  of  any  feeling 
of  partiality  in  regard  to  the  fraudulent  party. 
The  law  cares  very  little  what  his  loss  may  be 
and  exacts  nothing  for  his  Bake."  Green  v.  Du- 
vergey,  146  CaL  379,  389,  390.  80  Pac.  234,  238. 


[3-5]  In  regard  to  the  second  contention 
under  this  point: 

"The  judgment  is  not  under  review,  but  an 
issue  is  being  tried  as  to  whether  the  plaintiff 
is  entitled  to  have  a  court  of  equity  interpose  in 
her  behalf.  The  judgment  is  not  conclusive  in 
such  a  case.  The  question  to  be  determined  is 
whether  the  adjudication  was  not  procured  by 
fraud  or  mistake.  It  may  be  said  that  in  such 
a  case  the  legal  validity  of  the  judgment  is  ad- 
mitted, and  it  is  because  of  Its  validity,  or  ap- 
parent validity,  that  the  plaintiff  requires  to  be 
relieved  from  it"  Eichhoff  v.  Eichhoff,  107 
Cal  48,  40  Pac.  25,  48  Am.  St  Rep.  110. 

It  is  not  necessary,  under  the  rule  an- 
nounced in  Green  v.  Duvergey,  supra,  that  a 
divorce  decree  be  set  aside  either  in  whole  or 
In  part  The  sole  question  is  whether  or 
not,  under  the  facts  of  the  present  case,  the 
court  had  power  to  grant  relief  to  the  de- 
frauded wife.  This  question  is  the  one  rais- 
ed by  the  general  demurrer  of  the  defendant, 
his  motion  at  the  opening  of  the  trial  to  ex- 
clude all  evidence  in  support  of  the  allega- 
tions of  the  complaint,  and  his  attack  upon 
the  Judgment  here.  All  of  his  other  conten- 
tentions  merge  in  the  determination  of  this 
contention.  In  reliance  upon  United  8tates 
v.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93, 
Pico  v.  Conn,  91  CaL  129,  25  Pac.  970,  27 
Pac.  537,  13  L.  R.  A.  336,  25  Am.  St  Rep. 
159,  and  a  long  line  of  decisions  announcing 
the  same  principle,  the  appellant  maintains 
that  no  relief  can  be  granted  the  plaintiff  in 
this  action  because  the  admitted  fraud  was 
intrinsic  and  should  have  been  uncovered 
In  the  original  suit  Lengthy  quotations  are 
made  in  the  appellants'  brief  from  these 
cases.  There  could  be  no  question  in  regard 
to  the  application  of  the  rule  if  the  fraud  In 
the  present  case  were  Intrinsic.  The  appel- 
lant forcefully  argues  that  because  the  plain- 
tiff claims  she  was  deceived  by  the  state- 
ments in  the  answer  and  cross-complaint  filed 
In  the  divorce  suit  and  in  the  affidavit  made 
by  Qulnn,  the  fraud  was  necessarily  Intrinsic, 
and  says  that  "If  a  party  may  be  allowed  to 
litigate  anew  the  matters  in  controversy  on 
the  ground  that  she  relied  on  her  adversary's 
pleading,  then  trials  might  be  dispensed  with 
altogether,  for  their  functions  would  have 
ceased."  This  position  of  appellant  cannot 
be  maintained.  The  statement  of  its  corol- 
lary shows  Its  fallacy  as  applied  to  the  facts 
here.  If  the  statements  made  by  Qulnn  had 
not  been  made  in  his  pleading  or  In  his  af- 
fidavit filed  in  the  suit,  but  had  been  made 
to  the  plaintiff  out  of  court,  under  the  con- 
tention of  the  learned  counsel  for  the  ap- 
pellant, they  might  have  furnished  a  reason 
for  a  court  of  equity  relieving  the  plaintiff 
from  the  fraud  practiced  upon  her.  Can  it 
be  said  that  untrue  statements  by  which  the 
plaintiff  was  deceived  lost  anything  of  their 
effect  by  having  been  sworn  to  and  filed  in 
the  pending  divorce  action?  To  answer  this 
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question  In  the  affirmative  would  be  to  sug- 
gest a  ready  means  for  dishonest  persons  to 
accomplish  fraudulent  results.  The  rule  la, 
that  false  statements  made  upon  the  record 
will  not  warrant  the  setting  aside  of  the 
judgment  because  the  court  was  deceived  by 
them.  Here  there  Is  no  contention  made 
that  the  court  was  deceived,  but  that  the  re- 
spondent was  deceived,  and  Induced  thereby 
to  enter  Into  the  fraudulent  agreement.  The 
false  statements  were  made.  The  lower 
court  found  upon  evidence  to  that  effect  that 
the  plaintiff  relied  upon  the  statements  and 
entered  into  a  contract  which  was  made  out 
of  court.  The  plaintiff  claimed  the  aid  of  a 
court  of  equity,  not  because  the  false  state- 
ments were  sworn  to,  but  because  they  were 
false.  She  does  not  seek  relief  from  the 
Judgment  because  it  was  based  on  perjured 
testimony,  but  because  she  was  induced  by 
false  statements  to  enter  into  a  contract  out 
of  court  by  which  she  was  precluded  from 
submitting  to  the  court  the  very  questions 
which  but  for  the  contract  would  have  been 
submitted  to  judicial  investigation.  In  the 
leading  case  in  this  state,  Pico  v.  Oohn,  91 
CaL  129,  25  Pac  970,  13  L.  R.  A.  336,  25 
Am.  St.  Bep.  159,  where  a  judgment  was 
rendered  upon  perjured  evidence  Induced  by 
bribery,  the  court,  in  holding  that  equity 
would  not  relieve  from  such  a  fraud,  in  its 
opinion  asked  and  answered  the  question  of 
what  is  an  extrinsic  or  collateral  fraud 
within  the  meaning  of  the  rule. 

"Among  the  instances  given  in  the  books  are 
inch  as  these:  Keeping  the  unsuccessful  party 
away  from  the  court  by  a  false  promise  of  com- 
promise, or  purposely  keeping  him  in  ignor- 
ance of  the  salt,  or  where  an  attorney  fraudu- 
lently pretends  to  represent  a  party  and  con- 
nives at  his  defeat,  or,  being  regularly  employ- 
ed, corruptly  sells  out  his  client's  interest 
•  •  •  In  all  such  instances  the  unsuccessful 
party  is  really  prevented,  by  the  fraudulent 
contrivance  of  his  adversary  from  having  a  tri- 
al; but,  when  be  has  a  trial,  he  must  be  pre- 
pared to  meet  and  expose  perjury  then  and 
there."  Pico  v.  Cohn,  91  Cal.  139,  25  Pac.  971, 
13  L.  R.  A.  336,  25  Am.  St.  Rep.  159. 

In  this  case,  by  the  fraudulent  contrivance 
of  Qutnn,  the  lower  court  found  the  plain- 
tiff was  prevented  from  having  a  trial  upon 
the  issue  raised  by  the  pleadings  in  regard 
to  the  amount  of  the  community  property. 

[I]  It  has  too  often  been  stated  to  require 
the  citation  of  authority  that  equity  will  not 
attempt  to  put  a  fence  around  fraud  nor  to 
define  Just  what  form  of  deceit  is  fraudulent. 
The  suggestion  in  Pico  v.  Cohn  of  certain 
things  which  had  been  determined  to  be  col- 
lateral fraud  was  never  intended  to  be  and 
was  not  a  recital  of  all  of  the  devices  in 
which  dishonest  men  may  engage  to  prevent 
the  trial  of  Issues  of  fact 

[7]  It  is  argued  that  because  the  court 
found,  pursuant  to  the  fraudulent  contract, 


that  the  division  of  community  property  in 
accordance  with  its  terms  was  in  absolute, 
entire,  and  complete  satisfaction  and  dis- 
charge of  all  claims  which  either  party  might 
assert  to  the  other,  there  was  an  adjudication 
beyond  the  reach  of  the  court  of  equity  be- 
cause, as  well  stated  by  counsel  for  the  ap- 
pellant a  judgment  entered  into  upon  a 
stipulation  of  the  parties  is  as  sacred  and 
unimpeachable  as  any  other  judgment  It 
is  equally  true  that  such  a  judgment  is  no 
more  sacred  than  any  other  judgment. 
Counsel  say: 

"If  the  property  rights  of  the  parties  to  the 
divorce  action  had  been  withdrawn  entirely 
from  the  case,  a  different  question  might  have 
arisen.  If  the  decree  had  been  silent  as  to  prop- 
erty, a  different  question  might  have  arisen." 

They  were  withdrawn.  The  stipulation, 
as  has  been  shown,  expressly  provided  that 
they  be  incorporated  in  the  judgment  as 
agreed  upon,  and  the  judgment  expressly  in- 
corporated them.  There  was  no  trial  upon 
the  property  issues.  The  stipulation  Itself 
shows  there  was  no  judicial  examination  of 
the  facts  regarding  the  property  issues. 
These  matters  were  as  effectually  withdrawn 
from  any  judicial  consideration  as  if  they  had 
been  expressly  withdrawn  by  the  stipulation. 
If  the  statement  of  counsel  be  true  that  a 
different  case  would  have  been  presented  if 
the  stipulation  had  declared  what  was  the 
fact— that  the  court'  was  not  to  adjudicate 
upon  the  property  Issues,  but  to  enter  a  de- 
cree In  accordance  with  the  agreement  of  the 
parties— it  follows  that  all  that  a  dishonest 
party  litigant  need  do  to  make  his  fraudu- 
lent contract  effective  is  to  go  one  step  fur- 
ther in  his  scheme  of  fraud  and  stipulate 
that  the  court  In  Its  decree  shall  follow  tne 
language  of  the  fraudulent  stipulation.  Such 
a  conclusion  would  be  intolerable.  The  case 
falls  within  that  class  where  chancellors 
have  repeated  in  every  conceivable  way  that 
the  effort  on  the  part  of  the  fraudulent  actor 
more  securely  to  bind  his  victim  Is  Itself  one 
of  the  most  convincing  evidences  of  fraud. 

[I]  As  was  said  by  the  Supreme  Court 
speaking  by  Mr.  Justice  Crockett: 

"It  would  be  a  reproach  to  the  administration 
of  justice  if  such  transactions  were  beyond  the 
reach  of  a  court  of  equity,  whose  peculiar  prov- 
ince is  to  strip  off  the  flimsy  disguises  in  which 
fraudulent  actions  are  so  often  clothed,  and  to 
regard  the  substance,  rather  than  the  form." 
Perkins  v.  Center,  85  Cal.  721. 

Prom  the  appellant's  brief  it  appears  that 
after  this  case  was  argued  and  submitted 
In  the  court  below  the  Court  of  Appeal,  First 
Appellate  District,  decided  the  case  of  Vrag- 
nlzan  v.  Savings  Union,  etc.,  Co.,  31  Cal.  App. 
709,  161  Pac.  507,  and  that  the  respondent  re- 
lies upon  that  case.  It  is  sought  to  dis- 
tinguish that  case  from  the  present  one  be- 
cause the  fraudulent  stipulation  in  that  case 
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expressly  withdrew  from  the  consideration 
of  the  court  the  Issues  In  regard  to  commu- 
nity property.  But  In  this  case  the  fraudu- 
lent stipulation  Just  as  effectually  withdrew 
those  issues  from  the  consideration  of  the 
court,  and  expressly  provided  that  the  court 
should  find  and  make  Its  decree  In  accordance 
with  the  fraudulent  recitals  In  the  stipula- 
tion. There  Is  no  difference  In  principle  be- 
tween the  two  cases. 

[t]  The  appellant  argues  that,  under  the 
rule  by  which  equity  denies  relief  In  those 
cases  where  the  adverse  party  has  been 
guilty  of  negligence  or  lack  of  diligence,  the 
plaintiff  In  this  case-  was  armed  with  the 
strongest  weapon — that  of  cross-examination 
of  the  defendant — and  because  she  failed  to 
exercise  It  she  should  be  denied  relief  In  this 
suit  In  the  larger  object  of  defrauding  the 
plaintiff  the  very  purpose  and  effect  of  the 
stipulation  was  to  cause  her  to  lay  down  this 
strong  weapon  of  defense.  By  reason  of  the 
fraudulent  stipulation  the  plaintiff  was  de- 
prived alike  of  her  privilege  of  cross-exami- 
nation of  defendant  and  of  her  right  to  have 
a  judicial  determination  in  regard  to  the 
amount  of  the  community  property.  Be- 
cause of  the  defendant's  fraud,  he  was  sub- 
jected to  examination  in  the  present  case, 
and  the  court  did  investigate  the  question  of 
the  amount  of  community  property  and  de- 
termined that  the  plaintiff  was  entitled  to 
one-half  of  that  which,  In  this  case,  the  de- 
fendant admitted  he  had  fraudulently 
secreted. 

The  judgment  is  affirmed. 

We  concur:    HAVEN,  J.;  BRITTAIN,  J. 


(40  Cal.  App.  407) 

DRBISBACH  et  al.  v.  BRADEN,  Sheriff, 
et  aL    (Civ.  1909.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  22,  1919.) 

1.  Sheriffs  and  Constables  €=137(2)  — 
Failure  to  Deliver  to  Execution  Sale 
Purchases — Pleading. 

In  execution  sale  purchaser's  action  against 
sheriff  for  failure  to  deliver  goods  purchased, 
answer  denying  that  sheriff  "has  failed  and 
neglected,  or  failed  or  neglected,  or  refused,  in 
any  manner  or  at  all,  to  deliver,"  held  sufficient 
denial  of  failure  to  deliver,  notwithstanding 
admission  that  actual  possession  was  not  deliv- 
ered, where  property  was  alleged  to  be  incapable 
of  actual  delivery. 

2.  Trial  «=>404(1)  —  Findings  —  Con- 
struction. 

In  execution  sale  purchaser's  action  against 
sheriff  for  failure  to  deliver,  court  held  to  have 
found  that  the  property  was  taken  possession 
of  by  the  sheriff,  where  it  found  that  allegations 


of  a  paragraph  of  the  complaint  were  true,  and 
where  such1  paragraph  of  the  complaint  alleged 
•that  sheriff  took  possession  of  the  property. 

3.  Trial  <8=>404(1)  —  Findings  —  Con- 
struction. 

In  execution  sale  purchaser's  action  against 
sheriff  for  failure  to  deliver  property  purchased, 
finding  that  property  was  delivered  to  purchaser 
was  a  sufficient  finding  upon  the  question 
whether  the  property  was  capable  of  manual  de- 
livery. 

4.  Sheriffs  and  Constables  <8=>107— Ex- 
ecution Sale  —  Property  Incapable  or 
Manual  Delivery. 

'Where  50  tons  of  chrome  ore  were  sold  at 
execution  sale,  the  sheriff  was  not  required  to 
make  actual  delivery  to  the  purchaser  where 
no  request  therefor  was  made  by  the  purchaser 
at  the  time  of  delivery  of  the  certificate  of  sale, 
under  Code  Civ.  Proc.  {  698,  such  ore  being 
incapable  of  manual  delivery  within  section  699. 

5.  Sheriffs  and  Constables  <8=>107  —  Ex- 
ecution Sale— Duty  of  Sheriff— Disposi- 
tion as  to  Possession  of  Property. 

It  is  not  the  sheriff's  duty  to  settle  disputes 
arising  after  execution  sales  and  delivery  to 
purchaser  of  certificate  of  sale,  between  the  pur- 
chasers and  third  parties,  as  to  right  of  posses- 
sion of  the  property. 

6.  Sheriffs  and  Constables  «=»22— Exe- 
cution Sale— Attachment  of  Goods. 

In  execution  sale  purchaser's  action  against 
sheriff  for  failure  to  deliver  goods  purchased, 
where  the  goods  were  situated  in  the  shed  of 
a  third  party  claiming  a  lien  thereon  for  trans- 
portation charges,  but  sheriff  in  attaching  goods 
had  placed  deputy  sheriff  in  charge  thereof,  such 
third  party  was  not  the  custodian  of  the  goods 
under  the  sheriff's  authority. 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; H.  D.  Burroughs,  Judge. 

Action  by  F.  M.  Dreisbach  and  E.  A. 
Dickey,  copartners  doing  business  under  the 
name  of  Zenith  Chrome  Mining  Company, 
against  Louis  A.  Braden,  as  sheriff  of  the 
county  of  Plumas,  state  of  California,  and 
another.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Affirmed. 

C.  L.  Colvln,  of  Oakland,  for  appellants. 
M.  O.  Kerr  and  H.  B.  Wolfe,  both  of  Quln- 
cy,  for  respondents. 

HART,  J.  The  defendant  Braden,  as  sher- 
iff of  Plumas  county,  and  the  National  Surety 
Company,  as  the  surety  on  his  official  bond, 
were  sued  by  plaintiffs  for  the  sum  of  $1,060, 
the  alleged  value  of  about  60  tons  of  chrome 
ore  which  they  had  purchased  at  an  execu- 
tion sale,  and  which  they  alleged  the  sheriff 
had  not  delivered  to  them,  and  for  damages 
caused  to  them  by  his  failure  so  to  deliver 
said  ore.  Defendants  had  judgment,  from 
which  plaintiffs  prosecute  this  appeal. 

The  first  finding  of  the  court  was:  That 
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all  the  allegations  in  plain  tiffs'  complaint  in 
paragraphs  1  to  11,  inclusive,  are  true. 

Said  paragraphs  of  the  complaint,  briefly, 
are:  That  plaintiffs  at  all  times  mentioned 
were  copartners  under  the  name  of  Zenith 
Chrome  Mining  Company,  and  hare  complied 
with  the  laws  of  the  state  relative  to  copart- 
nerships ;  that  the  defendant  National  Sure- 
ty Company  is  a  corporation  organized  under 
the  laws  of  the  state  of  New  York,  and  au- 
thorized to  do  business  in  the  state  of  Califor- 
nia; that  defendant  Braden  is  the  sheriff  of 
Plumas  cou/ity,  and  that  he  executed  an  offi- 
cial bond,  with  the  usual  covenants,  with  the 
defendant  National  Surety  Company  as  sure- 
ty, which  was  duly  approved  as  required  by 
law;  that  on  or  about  the  22d  day  of  July, 
1916,  plaintiffs  brought  an  action  in  the  su- 
perior, court  of  Plumas  county  against  one  C. 
W.  Adams  for  the  recovery  of  a  sum  of  money 
alleged  to  be  due  and  owing  to  them  from 
said  Adams;  that  at  the  time  of  filing  said 
complaint  plaintiffs  filed  the  usual  affidavit 
for  the  issuance  of  an  attachment,  and  that 
an  attachment  was  issued  and  placed  in  the 
hands  of  the  sheriff,  which  he  served  by  at- 
taching about  140  tons  of  chrome  ore  by  tak- 
ing the  same  into  his  custody  and  putting  a 
keeper  in  charge  thereof;  that  on  the  31st 
day  of  July,  1916,  the  sheriff  made  a  return 
on  said  writ  in  which  he  certified  that  he  had 
levied  upon  and  taken  possession  of  said  140 
tons  of  ore;  that  on  December  13,  1916,  a 
judgment  was  rendered  in  said  action  in 
favor  of  plaintiffs  and  against  said  C.  W. 
Adams  for  the  sum  of  $305  and  costs;  and 
on  the  same  day  execution  was  Issued  on  said 
judgment,  directing  the  sheriff  to  make  the 
same  out  of  property  belonging  to  said  Ad- 
ams; that  the  sheriff  levied  upon  about  90 
tons  of  chrome  ore,  being  a  portion  of  the 
140  tons  attached,  and  on  December  27, 
1916,  he  sold  the  same  after  due  and  regular 
notice  of  such  sale. 

The  court  then  found  that  defendant 
Braden,  as  sheriff,  "did  deliver  the  posses- 
sion of  all  property  sold  under  execution  to 
said  plaintiffs  as  required  by  law." 

Appellants  complain  of  this  last  finding, 
urging  that  it  is  contrary  to  the  evidence, 
and  also  that  it  is  insufficient  as  a  finding 
upon  further  allegations  of  the  complaint. 

The  twelfth  paragraph  of  the  complaint 
was  that  at  said  execution  sale  plaintiffs  be- 
came the  purchasers  of  the  said  90  tons  of 
chrome  ore  from  the  said  sheriff;  that  at  the 
time  of  the  said  purchase  the  property  so 
purchased  was  in  the  possession  and  under 
the  control  of  the  sheriff;  that  plaintiffs, 
as  such  purchasers,  paid  the  sheriff  the  full 
amount  of  the  purchase  price  and  demanded 
delivery  of  the  property ;  that  the  sheriff  did 
deliver  to  them  about  34  tons  of  the  prop- 
erty purchased  by  them ;  but  failed  and  neg- 
lected to  deliver  about  50  tons  thereof. 

In  the  thirteenth  paragraph  it  is  alleged 
that  plaintiffs  were  the  highest  bidders  for 


the  property  so  purchased  at  said  sale,  and 
that  the  sheriff  delivered  to  them  a  certifi- 
cate of  sale  of  about  90  tons  of  chrome  ore. 
Written  demand  upon  the  sheriff  to  deliver 
said  property  was  alleged  and  his  refusal  so 
to  do,  and  that  he  has  converted  50  tons  to 
his  own  use.  There  were  allegations  as  to 
the  value  of  the  property  and  the  amount  ex- 
pended by  plaintiffs  in  pursuit  thereof. 

The  answer  of  defendants  contained  the 
following  affirmative  allegations:  That  the 
sheriff  "levied  upon  about  34  tons  of  chrome 
ore  then  upon  and  under  the  depot  station 
of  the  Western  Pacific  Railway  Company's 
depot  at  Keddie,  Plumas  county,  CaL,  then 
represented  by  plaintiffs  to  defendant  Bra- 
den as  the  property  of  said  C.  W.  Adams, 
and  thereupon  placed  a  keeper  in  charge 
thereof;  that  at  said  time  and  pursuant  to 
said  writ  said  defendant  Braden  levied  upon 
•  *  •  about  50  tons  of  chrome  ore  situat- 
ed in  the  barn  of  one  W.  C.  Lawrence  at 
Keddie,  *  *  *  at  which  time,  and  in  the 
presence  of  plaintiffs,  and  of  their  attorney, 
L.  N.  Peter,  the  said  W.  C.  Lawrence  claim- 
ed said  ore,  and  claimed  and  asserted  a  Hen 
thereon  for  and  on  account  of  transportation 
of  the  same  from  the  place  whore  mined  to 
the  place  where  stored,  and  claimed  to  be 
and  was  then  in  possession  thereof." 

It  appears  that  the  plaintiffs  brought  two 
actions  against  the  sheriff,  one  for  the  value 
of  the  property  sold,  the  other  for  a  failure 
to  make  a  return  to  the  execution.  By  stip- 
ulation both  cases  were  tried  together.  A 
motion  for  a  new  trial  was  made  in  each  case, 
and  the  same  bill  of  exceptions  was  used  on 
both.  The  result  is  that  there  is  consider- 
able testimony  in  the  record  which  does  not 
apply  to  th%  case  before  us. 

Preliminarily,  certain  points  made  as  to 
the  issues  tendered  by  the  answer  and  as  to 
the  findings  should  be  considered  and  dis- 
posed of. 

[1]  The  appellants  are  in  error  in  the  state- 
ment in  their  opening  brief  that  the  answer 
does  not  deny  that  the  sheriff  failed  to  de- 
liver to  the  plaintiffs  the  ore  in  the  Lawrence 
shed,  and  in  the  further  statement  that  "all 
through  the  answer  it  is  virtually  admitted 
that  he  did  not  deliver  the  property."  In 
paragraph  8  it  is  denied  that  "defendant  Bra- 
den, as  sheriff,  has  failed  and  neglected,  or 
failed  or  neglected  or  refused,  in  any  man- 
ner or  at  all,  to  deliver  all  the  property  set 
forth  and  described  in  said  certificate  of 
sale."  The  answer,  it  is  true,  admits  that 
the  actual  possession  of  the  property  was 
not  delivered  to  the  plaintiffs,  but  declares 
that  said  property  was  not 'capable  of  man- 
ual delivery.  The  answer,  it  may  well  be 
admitted,  is  not  a  model  pleading  of  the  "neg- 
ative" kind,  but  there  was  no  demurrer  there- 
to, and  the  denial  referred  to  was  sufficient 
to  raise  the  issue  as  to  the  delivery  of  the 
property  to  the  plaintiffs. 

[2]  It  is  next  asserted  that  the  court  faii 
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ed  to  find  upon  the  question  whether,  at  the 
tlue  the  property  was  purchased  by  the  plain- 
tiffs, the  property  so  purchased  was  in  the 
possession  and  under  the  control  of  the  de- 
fendant Braden.  The  contention  is  unfound- 
ed. Paragraph  7  of  the  complaiut  alleges 
that  at  the  time  of  the  purchase  of  the  prop- 
erty by  the  plaintiffs  said  property  was  taken 
into  possession  by  said  Braden  and  a  keeper 
put  in  charge  thereof  by  him.  The  court 
found  that  all  of  the  allegations  of  said 
paragraph  7  of  the  complaint  are  true. 

[3]  The  objection  that  the  court  failed  to 
make  a  specific  finding  upon  the  question 
whether  the  property  was  or  was  not  capable 
of  manual  delivery  is  without  merit  in  view 
of  the  finding  that  the  property  was  deliv- 
ered to  the  plaintiffs. 

There  are  other  objections  with  respect  to 
the  findings  which  do  not  call  for  special 
notice. 

We  will  now  proceed  to  a  consideration 
of  the  merits  of  the  case. 

The  whole  controversy  here  rests,  in  the 
main,  upon  the  solution  of  the  question 
whether  the  property  sold  by  the  sheriff  to 
the  plaintiffs  was  capable  of  manual  deliv- 
ery. Another  point  which  the  appellants  at- 
tempt to  sustain  is  that  the  sheriff,  upon  at- 
taching the  ore,  made  one  Lawrence  the  cus- 
todian of  a  certain  portion  of  the  seized  prop- 
erty, and  that,  upon  the  sale  under  the  exe- 
cution taking  place,  said  Lawrence  refused 
to  deliver  the  ore  to  the  plaintiffs.  Thus  it 
is  claimed,  as  the  complaint  charges,  the  de- 
fendant Braden  converted  the  ore  to  his  own 
use. 

The  circumstances  attending  the  seizure 
of  the  property  by  attachment  and  the  sub- 
sequent sale  thereof  under  the  execution  by 
the  sheriff  are  these :  The  defendant,  as  sher- 
iff at  the  time  of  the  Issuance  of  summons 
in  the  case  of  the  plaintiffs  against  the  said 
C.  W.  Adams,  levied,  under  written  instruc- 
tions from  the  attorney  of  the  plaintiffs,  an 
attachment  on  about  140  tons  of  chrome  ore, 
about  40  or  45  tons  of  which  were  situated 
at  the  tune  of  the  levy  in  a  wagon  shed  on 
the  premises  of  one  W.  C.  Lawrence;  that 
the  sheriff,  upon  making  said  levy,  placed  In 
charge  of  the  chrome  ore  so  attached,  as 
keeper,  one  L.  P.  Mclntyre,  a  deputy  sheriff 
under  the  defendant  Braden;  that  at  about 
the  moment  of  time  the  levy  was  made  on 
the  ore  situated  In  the  shed  of  said  Law- 
rence the  latter  put  in  an  appearance,  where- 
upon he  was  asked  by  L.  N.  Peter,  attorney 
for  the  plaintiffs,  who,  with  the  plaintiffs, 
was  present  when  the  levy  was  made,  wheth- 
er he  (Lawrence)  had  any  claim  on  the  ore 
In  the  shed,  and  be  replied  that  he  bad,  the 
same  being  due  for  hauling  or  transporting 
the  ore  from  the  mine;  that  the  sheriff  then 
said  to  Lawrence  that  he  would  have  to  at- 
tach the  ore,  to  which  statement  Lawrence 
replied:  "You  can  go  ahead  and  attach  it, 
but  you  cannot  move  it.  I  hold  a  Hen  against 


It  for  hauling  it  from  the  mine."  As  stated, 
Mclntyre,  as  the  defendant  Braden's  deputy, 
was  placed  and  left  in  charge  of  the  ore  as 
the  sheriff's  keeper,  and  so  remained  until 
judgment  was  obtained  and  execution  there- 
upon issued  in  the  case.  What  occurred  aft- 
er the  writ  of  execution  was  issued  and  plac- 
ed in  the  hands  of  the  sheriff  may  beet  be 
told  by  the  testimony  of  that  official  and 
also  that  of  Mclntyre.  The  sheriff  testified, 
in  part,  as  follows : 

"I  made  a  sale  of  the  ore  on  the  platform 
and  also  that  in  the  shed.  I  do  not  think  that 
Mr.  Lawrence  was  present.  I  do  not  think  that 
it  was  physically  possible  for  me  to  make  a  de- 
livery of  the  ore  at  the  time  of  the  sale.  I 
would  have  had  to  get  a  team  and  horse.  I 
might  have  done  It  In  time.  The  weight  of  the 
ore  In  the  shed  was  about  40  tons.  The  sale 
took  place  at  Keddie,  near  the  depot.  *  •  • 
Mr.  Nutting  was  there  at  the  time.  He  was 
there  as  attorney-  for  the  plaintiffs.  No  demand 
was  made  by  him  for  actual  delivery.  I  made 
the  sale.  The  money  was  turned  over.  We 
came  back  to  town,  and  I  gave  him  a  certifi- 
cate of  sale.  Mr.  Nutting  was  present  at  that 
time,  and  Mr.  Dickey.  At  that  time  there  was 
no  objection  made,  nor  any  demand  for  actual 
delivery.  That  property  is  not  in  my  possession 
at  the  present  time.  I  have  not  had  control 
nor  possession  of  the  property  since  the  sale 
•  •  *  I  do  not  think  that  he  (L.  P.  Mcln- 
tyre) ever  delivered  it  over  to  the  purchasers, 
because  Lawrence  had  a  claim  against  it,  and 
would  not  let  it  go.  Lawrence  never  gave  me 
any  written  claim.  •  *  •  I  do  not  know 
what  became  of  the  ore  in  Lawrence's  shed.  I 
did  not  have  anything  to  do  with  it  after  I 
sold  it  I  discharged  Mclntyre  at  the  time  of 
the  sale."  The  sheriff  further  testified  that, 
while  in  the  first  instance  Lawrence  claimed 
that  he  had  a  lien  on  the  ore  in  his  shed  for 
services  performed  in  hauling  said  ore  from  the 
mine,  he  later  notified  the  sheriff  to  remove  it 
from  the  shed,  as  he  was  in  need  of  the  use  of 
the  shed  for  other  purposes  and  did  not  want  the 
ore  to  be  kept  therein  any  longer.  This  conver- 
sation (said  the  sheriff)  occurred  a  short  time 
prior  to  the  sale  under  the  execution.  At  that 
time  Lawrence  said  nothing  about  claiming  a 
lien  on  the  ore.  The  reason  the  sheriff  gave 
for  not  removing  the  ore  from  Lawrence's  shed 
was  that  a  Mr.  Nutting,  who  was  also  an  at- 
torney for  the  plaintiffs,  advised  him  to  do  noth- 
ing in  that  regard  "until  I  beard  from  him." 

L.  P.  Mclntyre,  the  deputy  sheriff,  who 
was  made  keeper  of  the  attached  property 
by  the  defendant  sheriff,  testified: 

"I  was  put  in  charge  of  the  ore.  I  was  in 
charge  of  it  from  the  day  of  the  attachment 
until  the  day  of  the  sale.  That  wai  from  some- 
where in  the  latter  part  of  July  until  the  first 
part  of  January  or  the  latter  part  of  December. 
I  was  there  at  the  time  of  the  sale.  Mr.  Dickey, 
Mr.  Braden.  and  Mr.  Nutting  were  there. 
There  was  no  demand  made  by  Mr.  Dickey  or 
Mr.  Nutting  on  Mr.  Braden  that  manual  de- 
livery be  made  of  the  ore  in  Lawrence's  shed. 
I  never  heard  them  make  any  demand  for  any 
such  thing.  •  •  *  I  considered  I  was  dis- 
charged from  custody  when  the  sale  of  the  ore 
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was  made.  I  did  not  regard  it  as  the  proper 
thing  to  deliver  the  ore  to  the  purchasers.  I 
would  not  deliver  that  ore  to  any  one." 

■  It  appears  that  the  plaintiffs,  neither  at 
the  time  of  the  sale  nor  when  the  sheriff 
delivered  to  them  the  certificate  of  sale,  de- 
manded of  that  officer  manual  delivery  of 
the  ore.  Indeed,  it  is  clear  from  the  evidence 
that  they  were  perfectly  satisfied  with  the 
situation  after  the  sheriff's  certificate  was 
delivered  to  them  until  the  time  when  Law- 
rence refused  to  permit  them  to  take  or  re- 
move the  portion  of  the  ore  purchased  by 
them  which  was  at  all  times,  from  the  date 
of  the  levying  of  the  writ  of  attachment, 
situated  in  his  (Lawrence's)  shed. 

The  foregoing  embraces  a  statement  of  the 
facts  sufficient  for  the  purposes  of  the  deci- 
sion of  the  point  presented. 

The  contention  of  the  appellants  is  that  it 
was  the  duty  of  the  sheriff  to  deliver  the 
ore  to  them  by  manual  tradition,  while  the 
respondents  maintain  that  the  property  sold 
is  of  a  character  which  rendered  manual  de- 
livery thereof  impossible,  or,  at  least,  im- 
practicable, and  that,  therefore,  the  mere 
execution  and  delivery  by  the  sheriff  to  the 
appellants  of  a  certificate  of  sale  was  as  far 
as  that  officer  could  go,  or,  In  fact,  that  could 
practicably  be  done  by  him  with  personal 
property  of  the  nature  of  that  which  was 
the  subject  of  the  sale. 

Section  698  of  the  Code  of  Civil  Procedure 
requires  an  officer  making  a  sale  of  personal 
property  under  an  execution,  where  the 
same  is  capable  of  manual  delivery,  to  deliv- 
er such  property  to  the  purchaser  upon  the 
payment  of  the  purchase  money  by  the  lat- 
*ter.  If  desired,  the  officer  must  also  execute 
and  deliver  to  the  purchaser  a  certificate  of 
sale.  Where,  however,  personal  property  so 
sold  is  not  capable  of  manual  delivery,  the 
officer  making  the  sale  is,  by  the  terms  of 
section  699  of  the  same  code,  required  only 
to  execute  and  deliver  to  the  purchaser,  upon 
payment  of  the  purchase  money  by  the  lat- 
ter, a  certificate  of  sale.  In  either  case  the 
certificate  so  executed  and  delivered  conveys 
all  the  right  the  debtor  had  in  such  property 
on  the  day  the  execution  or  attachment  was 
levied. 

1.  It  has  been  held  that  where  personal 
property  levied  upon  by  attachment  is  of 
such  a  ponderable  character  as  that  its  ac- 
tual possession  cannot  be  taken,  and  its  re- 
moval for  that  purpose  effected  by  the  officer 
levying  the  writ  without  injury  to  such  prop- 
erty or  great  expense,  the  taking  of  actual 
possession  by  the  officer  or  Its  removal  to 
effectuate  such  possession  may  be  dispensed 
with.  It  has  frequently  been  held  that  "with 
regard  to  heavy  and  unmanageable  articles 
there  seems  to  be  no  necessity  for  an  actual 
handling  to  constitute  an  attachment."  See 
cases  and  other  authorities  cited  in  footnote 
'of  Hollisterv.  Goodale.  21  Am.  Dec.  680.  For 
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further  illustration,  it  has  been  held,  under 
statutes  similar  to  our  own,  that  a  stack  of 
grain  may  be  levied  upon  by  going  to  it  and 
making  a  formal  levy,  and  forbidding  the  de- 
fendant from  touching  it.  Gallagher  v. 
Bishop,  15  Wis.  276.  Again,  a  similar  levy 
upon  hewn  stones  (Hemmenway  v.  Wheeler, 
14  Pick.  [Mass.]  408,  26  Am.  Dec  411;  Pol  ley 
v.  Iron  Works,  4  Allen  [Mass.]  329),  on  iron 
ore  (Mills  v.  Camp,  14  Conn.  219,  36  Am. 
Dec.  488),  and  on  mill  logs  (Blcknell  v.  Trick- 
ey,  34  Me.  273),  has  been  upheld  as  sufficient. 

In  the  case  at  bar  the  validity  of  the  sei- 
zure by  attachment  is  not  challenged.  Nor 
is  it  questioned  that  fee  sheriff,  upon  levy- 
ing the  writ  of  attachment,  took  legal  pos- 
session of  the  ore  and  continued  in  such  pos- 
session to  the  time  of  the  sale  of  the  property 
under  the  writ  of  execution.  Indeed,  the 
appellants  themselves  Insist  throughout  their 
whole  argument  that  the  sheriff  took  and  had 
such  possession.  But,  as  has  been  observed, 
they  say  that,  upon  the  sale  being  made  to 
them  under  the  writ  of  execution,  it  was  the 
legal  duty  of  the  sheriff  to  have  made  an 
actual  physical  delivery  of  the  ore  into  their 
possession. 

[4]  We  believe  the  property  so  sold  to  them 
was  of  a  character  that  manual  delivery 
thereof  could  not  conveniently  and  without 
great  expense  be  made  by  the  sheriff.  That 
officer  could  not  nor  was  it  expected  of  him 
to  attempt  so  impracticable,  and,  indeed,  so 
preposterous,  an  act  as  to  deliver  the  ore  to 
the  plaintiffs  piece  by  piece.  The  most  he 
could  have  done  would  have  been  to  have 
loaded  the  ore  on  a  wagon  or  track,  and  by 
such  means  have  hauled,  or  caused  it  to  be 
hauled,  and  so  delivered,  to  some  place  or 
point  designated  by  the  plaintiffs.  He  was 
not  asked  by  the  plaintiffs  to  do  this,  nor  do 
we  think  he  was  required  to  do  it;  for,  as 
stated,  it  would  obviously  have  involved 
great  expense  to  do  so,  thus  adding  to  the 
costs,  and  so  creating  an  additional  burden 
which  ultimately  would  fall  on  the  shoulders 
of  the  debtor.  Having  made  the  sole  to  the 
plaintiffs  and  delivered  to  them  the  certifi- 
cate of  sale,  the  latter  thereby  acquired  all 
the  right  the  debtor  had  in  the  ore.  They 
knew  where  the  ore  was  situated  and  It  was 
up  to  them  to  take  possession  of  it.  As  to 
the  claim  that  Lawrence  made  to  a  Hen  on 
the  ore  in  his  shed,  it  is  to  be  remarked  that 
the  plaintiffs  were  at  all  times,  from  the  time 
the  writ  of  attachment  was  levied  on  the  ore, 
aware  of  said  claim.  With  "such  knowledge 
they  accepted  the  certificate  of  sale  without 
then  making  a  demand  on  the  sfceriff  for  a 
manual  delivery  to  them  of  the  ore,  and  only 
made  such  demand  after  Lawrence  had  re- 
fused to  deliver  to  them  the  ore  that  was  in 
his  shed  at  the  time  of  the  levy. 

[5]  Obviously,  It  was  not  incumbent  on 
the  sheriff  as  a  legal  duty  to  settle  any  dis- 
putes which  might,  after  the  sale  and  the  de- 
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livery  by  him  to  the  plaintiffs  of  the  certif- 
icate of  sale,  arise  between  plaintiffs  and 
third  parties  as  to  the  right  to  the  posses- 
sion of  the  property.  But  however  this  all 
may  be,  It  Is,  as  above  declared,  clear  to  our 
minds  that  the  property  is  of  that  character 
and  of  such  bulk  in  quantity  that  It  was  not 
capable  of  manual  delivery,  and  that  the 
sheriff,  in  the  sale  thereof  under  the  exe- 
cution sale,  did  all  that  the  statute  required 
of  him  by  making  symbolical  delivery  thereof 
to  the  plaintiffs.  Indeed,  we  can  conceive  of 
no  case  where  section  699  of  the  Code  of  Civil 
Procedure  would  be  more  applicable  than  it 
is  to  the  facts  of  this  case. 

[6]  2.  The  proposition  that  Lawrence  was 
the  custodian  of  the  ore  situated  in  his  shed 
as  the  appointee  and  agent  of  the  sheriff  Is 
not  supported  either  by  the  evidence  or  the 
findings.  Mclntyre,  the  deputy  sheriff,  was 
by  the  sheriff  placed  in  charge  of  all  the  ore 
seized  by  the  latter  under  the  writ  of  attach- 
ment, and  remained  in  the  capacity  of  keep- 
er of  the  property  until  it  was  sold  to  sat- 
isfy the  Judgment  against  Adams.  It  Is  true 
that  the  ore  attached  In  the  shed  of  Law- 
rence was  allowed  to  remain  there,  but  It 
was  at  all  times  in  the  legal  custody  of  the 
sheriff  through  his  keeper.  There  Is  not  a 
word  of  testimony  that  Lawrence  acted  or 
was  ever  authorized  to  act  as  custodian  of 
the  ore  for  the  sheriff. 

The  case  of  Algeltinger  v.  Whelan,  133  CaL 
110,  65  Pac.  125,  cited  by  appellants,  In  Its 
facts  bears  no  resemblance  to  this  case. 
There  the  sheriff  levied  an  attachment  upon 
certain  personal  property,  and  placed  the 
same  In  .a  warehouse  in  charge  of  a  keeper. 
Nearly  two  years  later  Judgment  was  given 
in  favor  of  the  defendants  and  against  the 
plaintiff  in  the  action  In  which  the  writ  of 
attachment  was  Issued.  Thereupon  one  of 
the  defendants  demanded  of  the  sheriff  that 
he  return  the  property  taken  by  him  under 
the  attachment,  but  the  sheriff  answered  that 
he  did  not  have  the  property,  but  that  he 
had  stored  It  in  a  warehouse,  and  that  the 
warehouseman  had  sold  it  for  storage.  The 
sheriff  made  no  claim  of  Hen  on  the  property 
for  any  costs,  charges,  or  keeper's  fees.  All 
these  facts  were  proved  at  the  trial,  and  it 
was  held  by  the  Supreme  Court,  In  sustain- 
ing the  Judgment  of  the  court  below  against 
the  sheriff,  that  the  latter,  being  charged 
with  the  duty  of  safely  keeping  the  seized 
property  and  restoring  the  same  to  the  de- 
fendant on  his  recovering  Judgment  (Code 
Civ.  Proc.  SS  540,  553),  violated  the  duty  so 
enjoined  upon  him  by  allowing  the  property 
to  be  sold  or  so  disposed  of.  Thus  it  will 
readily  be  perceived  that  that  case  has  no 
pertinent  application  to  the  facts  of  the  In- 
stant case. 

Our  conclusion  Is  that  the  plaintiffs  have 


failed  to  make  out  a  case  against  the  sheriff, 
and  the  Judgment  Is  accordingly  affirmed. 

We  concur:  BUCK,  Presiding  Judge  pro 
tem.;  BURNETT,  J. 

|  ; 

(54  Utah.  360) 

EMELLB  t.  SALT  LAKE  CITY. 
(No.  3288.) 

(Supreme  Court  of  Utah.    April  21,  1919.) 

L  Appeal  and  Ebbob  «=»907(2)  —  Excep- 
tions—Review— Recobd. 

Where  the  bill  of  exceptions  did  not  con- 
tain the  evidence  and  the  parties  on  appeal  re- 
lied upon  a  stipulation  that  there  was  evidence 
tending  to  prove  the  allegations  of  the  com- 
plaint, and  evidence  tending  to  prove  the  al- 
legations of  the  answer,  every  intendment  must 
be  presumed  in  favor  of  the  judgment;  and, 
if  it  be  contended  that  there  was  no  evidence 
to  support  an  instruction,  etc,  such  conten- 
tion cannot  be  considered  if  the  matter  be  with- 
in the  issues. 

2.  Municipal  Cobpobations  oj=>822(2)— 
Streets  —  Obstructions  —  Injury  to  Bi- 
cyclist—Instructions. 

In  an  action  for  injuries  received  by  a 
bicyclist,  who  fell  when  her  machine  struck  an 
obstruction  in  the  street,  an  instruction  that 
the  city  was  not  an  insurer  of  the  safety  of 
its  streets,  and  was  required  to  use  nothing  more 
than  reasonable  care  to  keep  the  same  in  a 
safe  condition,  held  not  open  to  objection.* 

3.  Municipal  Cobpobationb  o$=»764(2) — 
Streets — Duty  or  Cobpobation. 

A  municipality  is  not  bound  in  the  care 
and  construction  of  its  streets  to  make  special, 
provision  for  bicycles. 

4.  Appeal  and  Ebbob  «=»1170(9)— Harmless 
Ebkob— Instruction. 

An  instruction,  in  an  action  by  a  bicyclist 
against  a  city,  that  a  gutter  was  not  a  part 
of  the  street  prepared  for  travel,  if  error,  must 
be  disregarded  under  Comp.  Laws  1917,  §§  6622, 
6968,  where  the  cyclist  averred  that  she  was 
riding  on  the  asphalt  part  of  pavement  at  time 
of  accident. 

5.  Appeal  and  Ebbob  <$=>  701(1)— Review— 
Instructions. 

Where  the  record  on  appeal  by  a  bicyclist, 
injured  while  riding  on  a  city  street,  did  not 
contain  the  evidence  or  the  substance  thereof, 
error  cannot  be  predicated  on  an  instruction 
that  the  gutter  was  not  part  of  the  street. 

6.  Trial  <£=>260(1)— Instructions— Refusal. 

The  refusal  of  a  requested  instruction  cov- 
ered by  those  given  is  not  error. 

7.  Tbial  260(8) — Instbuctions — Refusal. 

In  an  action  by  a  bicyclist  injured  when 
her  machine  struck  an  obstruction  in  a  street. 


» Citing  Bills  v.  Salt  Lake  City,  87  Utah.  607.  101 
Pac,  745;  Morris  v.  Salt  Lake  City.  85  Utah.  487, 
101  Pac.  873;   Scott  v.  Provo  City.  14  Utah,  tt,  « 

Pac  1005. 
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refusal  of  requested  instruction  that,  where  the 
city  had  opened  whole  street  and  an  obstruction 
existed  therein  to  its  knowledge,  it  was  duty  of 
city  to  place  lights  or  warning  signals  thereon 
at  night,  or  to  put  up  barriers,  held  proper,  in 
view  of  an  instruction  as  to  duty  of  city  which 
was  given. 

8.  Trial  «=>248— Instruction. 

In  an  action  by  a  bicyclist  injured  while  rid- 
ing at  night  on  a  street,  a  requested  instruction, 
which  contained  a  correct  abstract  statement 
of  the  law  as  to  the  duty  of  travelers  to  appre- 
hend danger,  held  properly  refused. 

0.  Municipal  Cobpobationb  <8=>822<5)— In- 
struction!*—Refusal. 
In  an  action  by  a  bicyclist  who  was  hurt 
when  her  machine  struck  an  obstruction  in  the 
street,  the  refusal  of  an  instruction,  stating  the 
rule  promulgated  by  a  city  ordinance  that  bi- 
cyclists and  slow-moving  vehicles  should  keep 
close  to  the  right-hand  curb,  held  not  error,  in 
view  of  the  pleadings  and  evidence. 

-  Appeal  from  District  Court,  Salt  Lake 
County ;  Win.  H.  Bramel,  Judge. 

Action  by  Marguerite  Emelle  against  Salt 
Lake  City.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Geo.  G.  Armstrong  and  W.  B.  Bydalch, 
both  of  Salt  Lake  City,  for  appellant. 

Wm.  H.  Folland,  City  Atty.,  and  H.  H. 
Smith  and  W.  W.  Little,  Asst.  City  Attys., 
all  of  Salt  Lake  City,  for  respondent. 

THTJRMAN,  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  an  injury  re- 
ceived by  her  while  riding  a  bicycle  on  one 
of  the  streets  of  defendant  city.  The  in- 
jury occurred  on  the  night  of  June  8,  1917, 
on  what  Is  known  as  State  street,  and  as  the 
complaint  of  the  plaintiff  and  answer  of 
defendant  are  of  especial  importance  for 
reasons  that  will  hereafter  appear,  we  deem 
it  necessary  to  set  them  out  with  more  than 
ordinary  fullness. 

The  complaint,  in  substance,  alleges  that 
State  street,  at  the  point  in  controversy,  at 
all  times  mentioned,  was  open  and  improved 
to  Its  full  width  by  the  defendant,  and  by 
defendant  was  paved,  curbed,' and  guttered: 
that  on  the  night  In  question  and  for  a  long 
time  prior  thereto  defendant  carelessly  and 
negligently  mantained  and  permitted  to  re- 
main upon  said  paved,  curbed,  and  guttered 
part  of  said  street  a  certain  wooden  auto- 
mobile approach  at  the  point  where  the  In- 
jury occurred,  which  approach  extended 
from  and  beyond  the  curbed,  guttered,  and 
paved  part  of  said  street;  that  said  ap- 
proach was  made  of  2x6  stringers,  with 
planks  2x6  and  2x8  and  9  feet  In  length 
running  crosswise  of  said  stringers;  that 
the  same  was  weather-beaten  and  of  a  gray 
color,  and  when  in  place  It  extended  from 
the  top  of  the  curb  over  the  gutter  and  onto 


the  paved  part  of  the  street  in  a  sloping  or 
wedge  shape;  that  it  was  so  constructed 
that  it  became  loose  and  moved  out  onto  the 
paved  part  of  said  street,  which  defendant 
knew,  or  ought  to  have  known ;  that  the  ex- 
istence of  said  automobile  approach  was 
known  to  the  defendant  and  its  agents,  or  in 
the  exercise  of  ordinary  care  should  have 
been  known  to  them,  as  it  had  been  main- 
tained at  said  point  for  a  long  time,  at 
least  one  year,  before  the  injury  complain- 
ed of.  Upon  information  and  belief  plain- 
tiff alleges  that  the  existence  of  the  approach 
at  said  point  and  the  condition  above  re- 
ferred to  was  known  to  the  supervisor  of 
streets  of  defendant  city  for  many  months 
before  the  accident,  and  that  he  carelessly 
and  negligently  consented  to  and  carelessly 
and  negligently  authorized  the  maintenance 
of  said  approach  for  several  months  prior 
to  the  time  of  the  accident;  that  on  the 
date  of  the  injury,  at  about  9:30  p.  m., 
plaintiff  was  riding  on  said  street,  on  the 
east  side  thereof,  on  her  bicycle,  on  her  way 
from  the  southern  part  of  said  city  to  her 
residence;  that  while  out  in  the  street  and 
upon  the  asphalt  pavement  she  suddenly, 
without  fault  on  her  part,  ran  against  the 
said  automobile  approach,  which  was  then, 
owing  to  the  negligence  and  carelessness  of 
defendant,  lying  on  said  street,  with  only 
one  corner  of  said  approach  upon  the  curb; 
that  there  were  no  street  lights  at  or  near 
said  place,  and  no  warning  lights  or  bar- 
riers at  or  near  said  obstruction  to  warn 
plaintiff  of  the  condition;  that  it  was  the 
duty  of  the  defendant  to  exercise  reason- 
able care  to  maintain  its  improved  streets 
in  a  reasonably  safe  condition  and  to  guard 
against  injury  to  persons  and  property  by 
removing  or  making  reasonably  safe  any 
obstructions  or  dangerous  objects  in  the 
street,  and  that  it  was  the  duty  of  said 
defendant  to  exercise  reasonable  diligence  to 
discover  and  remove  such  obstruction  as  ex- 
isted at  the  said  time  and  place,  and  to  make 
said  street  reasonably  safe  for  travel  of  all 
kinds  at  all  hours ;  that  notwithstanding  Its 
duty  as  aforesaid  defendant  negligently  and 
carelessly  permitted  said  obstruction  to  be 
placed  and  maintained  upon  said  street,  and 
left  without  light  or  barriers  to  warn  plain- 
tiff and  others,  as  above  stated;  that  plain' 
tiff,  without  fault  on  her  part,  ran  against 
said  obstruction,  as  before  stated,  with  great 
force  and  violence,  whereby  she  was  thrown 
from  her  bicycle  upon  the  pavement  and  up- 
on said  obstruction,  causing  her  the  injury 
complained  of.  Plaintiff  then  alleges  that 
she  died  with  the  city  commissioners  of  Salt 
Lake  City  her  written  claim  against  said 
city,  signed  by  her  and  properly  verified,  de- 
scribing the  cause  and  circumstances  of  her 
injury;  that  at  all  times  mentioned  there 
were  in  force  certain  ordinances  of  said  city 
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which  will  be  referred  to  hereafter  as  oc- 
casion may  require. 

Defendant,  answering,  admitted  lta  cor- 
porate capacity,  and  that  the  street  at  the 
place  In  controversy  was  open  and  Improv- 
ed to  its  full  width,  and  that  the  same  was 
paved,  curbed,  and  guttered  by  and  under 
the  authority  of  the  city.  It  denies  the  re- 
maining allegations  of  the  complaint,  ex- 
cept that  it  admits  that  plaintiff  presented 
to  the  board  of  commissioners  of  defendant 
city  a  claim  in  writing,  setting  forth  certain 
particulars  of  an  accident  alleged  to  have 
occurred  to  plaintiff,  and  that  the  said  com- 
missioners rejected  and  disallowed  said 
claim.  Further  answering,  defendant  denied 
each  and  every  allegation  of  the  complaint 
except  as  specifically  admitted,  qualified,  or 
denied,  and  as  a  separate  defense  further 
answered  as  follows: 

"That  at  the  time  of  the  alleged  injury  to  the 
plaintiff,  and  at  and  near  the  place  of  the  al- 
leged accident,  State  street  wag  well  lighted  by 
street  arc  lights,  which  were  then  burning  and 
giving  light  sufficient  to  light  up  objects  in  and 
upon  the  paved  streets  and  all  parts  thereof; 
that  at  the  time  of  said  alleged  accident  and  in- 
jury said  street  was  free  from  any  objects  or 
traffic  which  would  interfere  with  the  vision  of 
the  plaintiff  as  she  proceeded  northward  on  the 
east  Bide  of  said  street,  and  that  the  view  of 
plaintiff  in  the  direction  in  which  she  was  going 
was  unobstructed,  and  that  by  the  exercise  of 
ordinary  care  and  prudence  the  plaintiff  could 
have  seen  the  said  automobile  bridge  or  drive- 
way in  time  to  have  avoided  the  same;  that 
at  the  time  of  the  alleged  accident  and  injury 
plaintiff  was  riding  her  bicycle  upon  and  along 
said  street  without  a  light;  that  if  the  plain- 
tiff met  with  an  accident  as  alleged  in  said 
complaint,  or  suffered  any  injuries  at  the  time 
and  place  in  the  manner  alleged,  and  sustained 
damages  thereby,  as  alleged,  the  said  accident 
and  the  said  injuries  and  the  said  damages  were 
caused  in  whole  or  in  part,  or  were  contributed 
to  by  the  negligence  and  want  of  care  on  the 
part  of  the  said  plaintiff  in  failing  to  use  ordi- 
nary care  and  prudence  in  riding  her  bicycle 
upon  said  street,  in  failing  to  use  ordinary  care 
and  prudence  in  avoiding  a  condition  which  she 
could  have  discovered  and  avoided  in  the  exer- 
cise of  ordinary  care  and  prudence,  and  by  the 
failure  of  the  plaintiff  to  carry  a  light  upon  her 
bicycle,  and  in  riding  the  same  at  such  time 
and  place  without  a  light,  and  not  by  any  neg- 
ligence or  default  or  want  of  care  on  the  part 
of  the  defendant." 

• 

A  trial  of  the  case  to  a  jury  resulted  in  a 
verdict  for  the  defendant,  no  cause  of  action. 
From  the  judgment  entered  thereon  plain- 
tiff appeals. 

Exceptions  were  taken  to  certain  Instruc- 
tions to  the  jury,  sod  refusals  to  instruct 
as  requested  by  plaintiff.  The  rulings  of  the 
court  In  regard  to  these  matters  are  as- 
signed as  error,  and  relied  on  to  reverse  the 
judgment 

.  The  bill  of  exceptions  does  not  contain  the 
evidence  submitted  to  the  jury,  but  it  does 


contain  the  following  statement  relating 
thereto: 

"During  the  trial  of  said  case  plaintiff  of- 
fered, and  there  was  received,  evidence  tending 
to  prove  all  the  allegations  in  plaintiffs  com- 
plaint, and  defendant  offered,  and  there  was  re- 
ceived, .  evidence  tending  to  prove  all  the  alle- 
gations of  defendant's  answer,  and  in  contradic- 
tion of  the  testimony  offered  by  the  plaintiff.  At 
the  conclusion  of  the  evidence,  there  was  evi- 
dence before  the  jury  tending  to  show  negligence 
of  the  defendant  as  alleged,  and  evidence  tending 
to  show  negligence  of  the  plaintiff  as  alleged, 
and  there  was  also  evidence  tending  to  show 
that  the  defendant  was  not  negligent,  and  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence that  proximately  contributed  to  her  in- 
jury, and  also  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  that  proximately 
contributed  to  her  injury,  and  different  infer- 
ences of  fact  might  have  been  drawn  from  said 
evidence,  both  with  respect  to  the  negligence  of 
the  defendant  and  as  to  the  contributory  negli- 
gence of  the  plaintiff.'* 

[1]  We  remark  In  the  beginning  that  where* 
the  evidence  or  the  substance  of  it  does  not 
appear  in  the  bill  of  exceptions,  but  the 
parties  rely  solely  upon  a  stipulation  such 
as  that  above  quoted,  exceptions  which  oth- 
erwise might  be  available  to  appellant  are 
rendered  unavailable  because  of  certain 
fundamental  rules  of  practice  with  which 
every  practicing  lawyer  is  more  or  less 
familiar.  Every  intendment  must  be  pre- 
sumed In  .favor  of  the  judgment  If  it  be 
contended  that  a  certain  Instruction  was 
wrong  because  there  was  no  evidence  upon 
which  to  base  it,  such  contention  cannot  be 
considered,  if  the  matter  is  within  the  is- 
sues, because  it  is  stipulated  that  there  was 
evidence  to  support  every  issue  prs&ented. 
If  it  be  contended  that  the  court  misdi- 
rected the  jury  as  to  matter  of  law,  such 
contention  cannot  be  considered  if  upon  any 
theory  of  the  case  within  the  issues  made 
the  instruction  could  have  been  right  or  for 
any  reason  nonprejudicial.  We  call  atten- 
tion to  these  matters  at  this  stage  of  our 
remarks  for  the  reason  that  after  a  careful 
examination  of  the  exceptions  relied  on  we 
are  of  the  opinion  that  many  of  them  must 
be  summarily  disposed  of  because  of  the 
impossibility  of  considering  them  for  the 
reasons  above  stated.  What  we  have  stated 
with  respect  to  instructions  complained  of 
applies  with  equal  force  to  instructions  re- 
quested and  refused,  where  the  same  or 
analogous  conditions  exist  Other  difficul- 
ties in  the  way  of  considering  certain  excep- 
tions on  their  merits  without  having  the 
evidence  before  us  will  be  referred  to  later 
In  connection  with  the  subjects  to  which  they 
relate. 

[2]  Appellant  assigns  as  error  certain  lan- 
guage In  the  court's  Instruction  No.  9.  Wo 
have  italicized  the  language  to  which  ex- 
ception was  taken: 
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"The  city  It  not  an  insurer  of  the  safety  of 
its  streets.  It  is  required  to  use  nothing  more 
than  reasonable  care  to  keep  its  streets  in  a  rea- 
sonably safe  condition,  by  night  as  well  as  by 
day,  for  persons  traveling  thereon  and  exer- 
cising reasonable  care  and  prudence  in  so  trav- 
eling. A  pedestrian  or  bicyclist  or  other  trav- 
eler in  traveling  upon  a  public  street  in  the 
city  has  the  right  to  assume  that  the  city  has 
performed  its  duty  in  regard  to  making  the 
streets  reasonably  safe,  but  this  does  not  excuse 
such  traveler  from  exercising  reasonable  care 
in  his  own  behalf.  The  city  is  not  bound  to 
make  any  special  provisions  for  bicyclists,  and 
no  liability  is  to  attack  to  it  because  no  part 
of  the  street  vat  specially  adapted  to  bicyde 
travel.  Nor  is  any  liability  to  be  charged 
against  the  city  in  this  case  because  the  street 
teas  not  of  sufficient  width." 

The  objection  to  the  first  part  of  the  In- 
struction is  that  it  carries  the  idea  that  the 
city  Is  only  required  to  use  the  same  de- 
gree of  care  that  is  imposed  upon  the  travel- 
er  who  uses  the  street,  whereas,  as  appel- 
lant contends,  a  greater  degree  of  care  is 
required  of  the  city.  The  case  of  Bills  v. 
Salt  Lake  City,  37  Utah,  507,  109  Pac  746, 
is  relied  on  in  support  of  this  contention. 
The  injury  in  that  case  was  caused  by  the 
plaintiff  being  thrown  from  his  bicycle  by 
reason  of  an  excavation  which  it-  was  al- 
leged the  city  negligently  permitted  to  be 
and  remain  in  the  street.  The  trial  court 
instructed  the  jury  that  a  person  riding  a 
bicycle  upon  the  street,  as  a  matter  of  ordi- 
nary caution  and  prudence,  should  observe 
the  path  or  way  being  traveled,  with  a  view 
to  detect,  and  avoid,  if  possible,  any  ob- 
struction that  would  make  it  unsafe  for  a 
bicycle  rider.  The  language  italicized  was 
especially  excepted  to  by  plalutlff,  and  this 
court  held  that  the  exception  was  well  taken. 
The  opinion  cites  the  case  of  Wilson  v. 
Atlanta,  63  Ga.  294,  and  quotes  therefrom 
the  following  language: 

"The  duty  of  maintaining  a  street  in  a  fit 
condition  for  safe  use,  though  limited  to  ordi- 
nary diligence  in  those  on  whom  that  duty  is 
cast,  involves  a  very  different  measure  of 
vigilance  in  foreseeing  danger  from  that  which  a 
passenger  is  bound  to  exercise." 

The  opinion  in  the  Bills  Case  then  pro- 
ceeds: 

"It  is  accordingly  held  that  the  degree  of 
vigilance  to  discover  and  remedy  defects  In 
streets  is  greater  on  the  part  of  servants  of  the 
city  than  is  imposed  on  the  traveler  to  discover 
and  avoid  them.  Yet  it  is  held,  and  such,  no 
doubt,  is  the  law,  that  the  traveler  must  avoid 
defects  that  are  obvious  and  apparent,  and,  if 
he  fails  in  this  duty,  he  may  be  guilty  of  con- 
tributory negligence." 

In  construing  the  opinion  of  a  court  we 
should  never  lose  sight  of  the  particular 
facts  to  which  the  opinion  relates.  No  mat- 
ter how  general  and  comprehensive  may  be 
the  language  used  to  express  the  thought, 


the  facts  of  the  particular  case  must  be 
borne  in  mind.  In  the  Bills  Case  the  injury 
was  caused  by  an  excavation  in  the  street,  a 
defect  which  might  not  be  observed  by  a 
traveler  on  the  street  even  In  the  exercise  of 
ordinary  care.  As  defects  of  this  kind  are 
usually  caused  by  the  city  itself  in  mak- 
ing improvements,  or  permitted  by  the  city 
to  be  made  by  others  for  temporary  pur- 
poses, we  see  no  reason  why  a  higher  degree 
of  vigilance  might  not  be  required  of  the 
city  to  safeguard  and  protect  the  public 
against  danger  resulting  therefrom  than  is 
required  of  a  traveler  on  the  street  to  ob- 
serve and  avoid  such  dangers.  While,  there- 
fore, we  are  of  the  opinion  that  the  doctrine 
announced  in  the  Bills  Case  is  right  as  ap- 
plied to  the  facts  of  that  particular  case, 
we  see  no  reason  for  holding  that  the  doc- 
trine there  enunciated  should  be  applied  to 
the  facts  in  the  instant  case.  Here  the 
thing  that  caused  the  Injury  was  not  a  de- 
fect in  the  street  such  as  an  excavation  or 
something  below  the  surface  and  difficult  to 
see  until  perhaps  too  late  to  avoid  it,  but 
it  was  an  obstruction  superimposed  upon 
the  surface — something  just  as  observable  to 
the  traveler  in  the  exercise  of  ordinary  care 
as  it  would  be  to  the  superintendent  of 
streets  or  other  servants  of  the  city.  Be- 
sides, it  is  claimed  the  obstruction  was  not 
in  its  usual  place,  but  was  protruding  into 
the  paved  portion  of  the  street,  which,  if 
true,  must  have  been  a  temporary  condition 
only,  and  was  not  caused  by  the  city  itself 
or  knowingly  permitted.  It  will  be  noted 
also  that  the  language  complained  of  does 
not  declare  that  the  degree  of  care  required 
of  defendant  to  keep  its  streets  in  safe  con- 
dition and  that  required  of  plaintiff  to  avoid 
the  danger  are  equal  and  coextensive;  and 
yet  appellant  argues  the  question  just  the 
same  as  if  such  had  been  the  meaning  of 
the  language  used.  The  court  in  the  Bill? 
Case  laid  down  what  it  saw  fit  to  announce 
as  the  true  test  At  page  515  of  37  Utah, 
at  page  747  of  109  Pac,  it  says:  ' 

"The  true  test  for  the  court  to  follow  is 
that  it  is  the  duty  of  the  city  to  exercise  or- 
dinary vigilance  and  care  to  detect  defects  in 
its  streets  and  to  exercise  ordinary  care  and 
reasonable  diligence  to  remove  them,  and  to 
exercise  the  same  care  to  maintain  its  streets 
to  the  extent  that  they  have  been  opened  for 
travel  in  a  reasonably  safe  condition  for  ordi- 
nary use  and  travel." 

Measured  by  this  test,  the  language  com- 
plained of  was  not  error.  See,  also,  cases 
cited  by  respondent.  Morris  v.  Salt  Lake 
City,  35  Utah,  487,  101  Pac  373;  Scott  v. 
Provo  City,  14  Utah,  31,  45  Pac  1006.  Re-' 
spondent  also  cites  the  following  authorities 
to  the  point  that  the  city  is  not  an  insurer 
of  the  safety  of  its  streets:  Dillon,  Mun. 
Corp.  (5th  Ed.)  §  1019;  Shearman  &  Red- 
field,  Negligence  (5th  Ed.)  |  307;  Elliott 
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Roads  and  Streets  (3d  Ed.)  5  793.  We  ap- 
prehend, however,  that  this  doctrine  is  not 
seriously  questioned.  We  know  of  no  au- 
thority to  the  contrary. 

[3]  Appellant  also  complains  of  the  lan- 
guage used  by  the  court  in  the  latter  part 
of  the  same  instruction,  to  the  effect  that 
the  city  was  not  bound  to  make  special  pro- 
vision for  bicycles.  In  view  of  the  fact  that 
appellant's  counsel  when  preparing  their 
brief  had  the  Bills  Case  before  them,  it 
is  a  little  surprising  that  they  overlooked 
that  part  of  the  opinion  which  decided  a 
question  exactly  similar  in  principle,  and 
decided  it  against  the  contention  they  now 
make.  There  was  no  error  in  the  instruc- 
tion complained  of. 

[4,  6]  Appellant  also  complains  of  certain 
language  in  the  court's  instruction  No.  10. 
The  entire  Instruction,  with  the  part  com- 
plained of  italicized,  reads  as  follows:  / 

"It  is  admitted  herein  that  said  State  street 
was  at  all  times  involved  in  this  action  a  street 
of  Salt  Lake  City,  and  at  the  place  in  question 
■was  paved,  curbed,  and  guttered  and  opened 
and  improved  to  its  full  width. 

"It  is  and  was  the  duty  of  the  city  to  use  rea- 
sonable care  to  keep  said  street  at  said  place 
«ver  its"  whole  width,  including  those  parts  up- 
on which  some  travel  might  reasonably  be  ex- 
pected to  take  place,  in  a  reasonably  safe  con- 
dition for  public  travel  of  all  kinds,  including 
travel  by  bicycle,  as  well  as  travel  by  other 
methods,  in  ordinary  use.  But  here  let  it  be 
understood  that  the  gutter  or  depression  in  the 
ntreet  immediately  neat  to  the  curbing  it  not  a 
part  of  the  street  prepared  for  travel,  nor  i»  it 
a  part, of  the  street  upon  or  along  which  much 
travel  is  expected  to  take  place.  The  gutter 
teas  made  primarily  for  drainage  purposes,  and 
not  for  travel.  The  portion  of  the  street  pre- 
pared and  primarily  intended  for  travel  includes 
the  asphalt  pavement  from  gutter  to  gutter. 
■  Notwithstanding  these  facts,  if  you  find  from 
a  preponderance  of  the  evidence  that  the  gut- 
ter was  so  constructed,  and  that  its  position  and 
nature  was  such  that  travel  by  bicycle  would 
take  place  thereon  practically  as  well  as  on  the 
asphalt,  you  cannot  find  the  plaintiff  guilty 
of  contributory  negligence,  or  guilty  of  lack  of 
proper  care,  solely  because  she  rode  very  close 
to  or  even  in  said  gutter,  if  you  find  that  at 
the  time  of  the  accident  she  was  riding  in 
said  gutter." 

It  is  not  within  the  power  of  the  court, 
under  the  stipulation  heretofore  quoted,  to 
determine  on  its  merits  the  question  pre- 
sented by  this  exception.  For  aught  we 
know  the  uncontradicted  evidence  may  have 
disclosed  the  facts  upon  which  the  court 
based  its  instruction.  It  may  have  been 
conclusively  proven  or  even  conceded  that 
primarily  travel  on  the  street  was  limited 
to  the  asphalt  pavement  from  gutter  to  gut- 
ter, Just  as  the  court  instructed  the  Jury,  or 
the  evidence  may  have  disclosed  that  the 
sides  of  the  gutter  were  perpendicular  and 
not  sloping,  or  that  the  slope  or  contour 
of  the  gutter  was  such  as  to  render  travel 


therein  Impracticable,  if  not  impossible.  If 
such  were  the  case,  the  language  complained 
of  was  not  error.  But,  aside  from  this  view 
of  the  question,  appellant's  contention  was, 
and  she  stated  her  cause  of  action  upon  that 
theory,  that  when  the  accident  occurred  she 
was  riding  on  the  asphalt  pavement,  and 
not  in  the  gutter.  It  is  therefore  impossible 
to  conceive  how  plaintiff  could  have  been 
prejudiced  by  the  language  in  question. 
Harmless  errors  must  be  disregarded.  Comp. 
Laws  Utah  1917,  §§  6662,  6968,  and  cases 
cited  in  the  notes. 

The -latter  part  of  the  instruction,  how- 
ever, was  certainly  as  favprable  to  plaintiff 
as  she  had  any  right  to  expect,  and  strongly 
tended  to  render  harmless  the  part  com- 
plained of,  even  if  it  was  error. 

[I,  7]  The  exceptions  already  considered 
by  us  present  by  far  the  most  serious  ques- 
tions before  us  on  this  appeal  as  regards 
the  instructions  given  by  the  court  Excep- 
tions were  taken  to  numerous  other  Instruc- 
tions, but  the  objections  made  are  too  tech- 
nical and  hypercritical  for  serious  consid- 
eration. We  do  not  feel  justified  in  devot- 
ing time  and  space  in  according  to  them  a 
special  review.  We  do  not  intend  by  this 
to  criticize  appellant  or  her  able  counsel  for 
bringing  these  questions  before  us  for  de- 
termination. Counsel  in  a  case  are  ordi- 
narily justified  in  taking  slim  chances  and 
in  relying  upon  what  seem  to  them  possible 
grounds  for  reversing  or  upholding  a  judg- 
ment, but  It  is  nevertheless  the  duty  of  the 
court  in  such  cases  to  discriminate  between 
such  questions  as  are  entitled  to  receive  ex- 
tended consideration  and  those  which  should 
be  summarily  disposed  of. 

The  remaining  assignments  of  error  relate 
to  the  refusal  of  certain  requests.  Exception 
is  taken  to  the  refusal  of  the  court  to  In- 
struct the  Jury  as  follows: 

"You  are  instructed  that  the  defendant  city 
is  required  to  use  ordinary  care  to  keep  in  a 
reasonably  safe  condition  for  passage  and  trav- 
el such  parts  of  its  streets  as  have  been  im- 
proved and  open  for  travel,  by  night  as  well 
aa  by  day,  and  if  the  city  opens  and  undertakes 
to  put  the  whole  width  of  the  street  in  condition 
for  travel,  as  State  street  was  at  the  point 
at  which  plaintiff  alleges  she  was  injured  as  set 
forth  in  her  complaint  in  this  action,  and  in- 
vites the  public  to  use  the  whole  width,  then  it 
is  the  duty  of  the  city  to  exercise  ordinary 
care  so  as  to  maintain  the  whole  width  of  such 
street  in  a  reasonably  safe  condition  for  tray- 
el  thereon." 

Again  we  are  confronted  with  the  utter 
impossibility  of  considering  the  question  on 
its  merits,  if  it  has  any  merits,  for  the  rea- 
son that  it  is  not  alleged  in  the  complaint 
or  admitted  in  the  answer  that  the  whole 
of  State  street  was  improved  or  open  for 
travel,  nor  have  we  any  means  of  knowing 
whether  there  was  any  evidence  in  the  case 
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that  would  properly  admit  of  such  an  In- 
struction. Besides  this,  the  subject-matter 
of  the  Instruction  requested,  as  far  as  it  was 
material  or  proper  under  the  issues  made, 
was  fully  covered  by  instruction  No.  8  and 
the  first  part  of  instruction  No.  10  as  given 
by  the  court.  This  exception  should  not  pre- 
vail. 

Exception  is  also  taken  to  the  refusal  of 
the  court  to  instruct  the  jury  as  follows: 

"You  are  instructed  that  where  the  whole 
street  is  opened  by  the  defendant  city,  and  an 
obstruction  exists  therein  to  the  knowledge  of 
said  city,  which  knowledge  may  be  either  actual 
or  constructive,  as  explained  in  other'  instruc- 
tions given  to  you  by  the  court  in  this  case, 
then  the  city  is  required,  and  it  is  the  duty  of 
the  city,  at  night  to  place  lights  or  warning 
signals,  or  to  put  up  barriers,  or  to  use  some 
other  reasonable  method  to  point  out  the  lo- 
cation of  such  obstruction  in  the  traveled  part 
of  such  street,  so  as  to  keep  one  from  driving 
or  riding  over  said  obstruction." 


The  substance  of  this  request  was  covered 
by  the  following  instruction  given  by  the 

court: 

"You  are  instructed  that  it  was  the  duty  of 
Salt  Lake  City  to  keep  State  street  at  the 
place  where  plaintiff  alleges  tbat  she  was  in- 
jured in  a  reasonably  safe  condition  for  trav- 
el by  all  kinds  of  vehicles,  including  bicycles, 
and  in  case  of  a  defective  condition  in  or  dan- 
gerous obstruction  on  said  street,  it  was  its 
duty  to  exercise  ordinary  care  and  diligence, 
aa  in  these  instructions  is  more  fully  explained, 
to  apprise  the  plaintiff  and  the  public  of  such 
defect  or  dangerous  condition  by  placing  bar- 
riers or  signals,  or  by  some  other  efficient  means 
to  point  out  the  danger." 


There  was  no  error  in  refusing  this  re- 
quest. 

[f]  Complaint  is  also  made  that  the  court 
erred  In  refusing  plaintiff's  request  No.  4, 
offered  in  the  following  language : 

"You  are  instructed  that  the  plaintiff  while 
using  State  street  on  the  night  of  June  8,  1917. 
was  not  by  law  required  to  apprehend  danger, 
and  was  not  required  to  be  vigilant  to  discover 
any  dangerous  obstruction  therein,  if  you  find 
that  one  existed,  but  she  could  ride  thereon  in 
the  nighttime  relying  upon  the  assumption  tbat 
Salt  Lake  City,  whose  duty  it  was  to  keep 
said  part  of  State  street  in  a  reasonably  safe 
condition  for  travel,  had  performed  tbat  duty, 
and  that  she  was  exposed  «to  no  danger  from 
its  neglect,  if  you  find  there  was  neglect  You 
are  further  instructed  that  the  foregoing  does 
not  mean  that  she  was  not  required  to  look 
for  and  avoid  defects  in  the  street  that  were 
obvious,  and  that  ought  to  have  been  detected, 
and  hence  avoided  by  her,  by  the  use  of  or- 
dinary care,  but  such  use  of  ordinary  care  is 
limited  by  the  law  aa  hereinbefore  stated  to 
you." 


The  above  request  was  evidently  taken 
from  a  quotation  used  by  this  court  in  its 
opinion  in  the  Bills  Case,  supra,  87  Utah,  at 
page  514,  109  Pac.  745,  as  the  language  Is  al- 
most Identical.  As  an  abstract  proposition 
of  law  it  is  probably  unimpeachable,  but  it 
does  not  follow  as  a  matter  of  course,  be- 
cause one  can  find  an  abstract  proposition 
of  law  correctly  expressed  in  certain  lan- 
guage, that,  therefore  the  same  language 
may  be  properly  used  In  Instructing  a  jury. 
While  it  may  be  perfectly  proper  for  an  au- 
thority on  criminal  law  to  declare  that  "the 
flight  of  a  prisoner  raises  a  presumption  of 
guilt,"  it  would  be  fatal  error,  under  our 
system,  to  so  charge  the  jury.  An  author- 
ity on  roads  and  streets,  or  the  duty  of 
municipal  corporations  In  respect  thereto, 
might  with  propriety  declare,  as  an  abstract 
principle,  that  the  failure  of  a  city  to  erect 
barriers  or  place  signals  at  a  given  point  to 
warn  travelers  of  a  dangerous  condition  in 
the  street  is  negligence  for  which,  in  case 
of  injury  caused  thereby,  the  city  would  be 
liable,  and  yet  an  instruction  to  a  jury,  in 
a  concrete  case,  using  the  same  language, 
might  and  probably  would  be  prejudicial 
error.  Other  illustrations  will  readily  oc- 
cur to  the  reader.  We  are  of  the  opinion 
that  when  the  court  charged  the  Jury,  as  ft 
did  in  instruction  No.  9,  to  the  effect  that 
a  pedestrian  or  bicyclist  or  other  traveler, 
in  traveling  upon  a  public  street  in  the  city, 
has  the  right  to  assume  that  the  city  has 
performed  its  duty  in  regard  to  making  the 
street  reasonably  safe,  It  went  as  far  in  that 
direction  as  it  was  necessary  to  go  In  order 
to  safeguard  the  rights  of  plaintiff. 

Appellant's  requests  Nos.  5  and  6  are 
presented  substantially  in  the  language  used 
by  this  court  in  the  Bills  Case,  supra.  The 
evident  purpose  was  to  apply  the  law  of  tbat 
case  to  the  facts  in  the  present  case,  not- 
withstanding the  facts  are  essentially  dif- 
ferent, as  heretofore  pointed  out  Besides 
this,  the  requests  are  subject  to  the  criticism 
made  to  the  request  we  have  just  considered. 
In  following  literally  the  language  used  by 
the  court  in  stating  an  abstract  principle  of 
law  and  -  attempting  to  apply  it  to  the  con- 
crete facts  of  a  case  by  way  of  an  instruc- 
tion the  jury  is  apt  to  be  misled.  The  lan1 
guage  used  by  a  court  In  stating  an  ab 
stract  principle  is  not  the  impartial  form  of 
language  that  should  be  used  in  instructing 
a  Jury.   The  request  was  properly  denied. 

[t]  Finally,  appellant  complains  that  the 
court  erred  in  refusing  to  instruct  in  re- 
lation to  certain  ordinances  of  the  city  re- 
lating to  traffic  and  travel  on  the  streets, 
one  of  which,  in  part,  reads  as  follows: 

"Every  person  driving  a  slow  moving  or 
heavily  loaded  vehicle  and  riders  of  bicycles 
shall  keep  close  to  the  right-hand  curb,  allowing 
more  swiftly  moving  vehicles  to  pass  on  the 
left" 
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This  ordinance  was  pleaded  by  plaintiff 
and  set  forth  in  her  complaint  In  the  same 
complaint  she  alleged  that  the  accident  oc- 
curred while  she  was  riding  on  the  asphalt 
pavement.  It  is  difficult  to  see  under  these 
circumstances  how  the  ordinance  was  of  such 
special  importance  as  to  require  it  to  be 
given  as  a  separate  instruction.  It  is  not 
alleged  in  the  complaint  that  there  was  any 
travel  or  traffic  on  the  street  at  or  near 
where  the  injury  occurred  at  the  time  of  the 
accident.  It  does  not  appear  that  appellant 
was  compelled  to  ride  close  to  the  curb  in 
order  to  permit  other  vehicles  to  pass  on 
the  left  If  such  had  been  the  case,  and  be- 
cause of  such  traffic  and  travel  she  had  been 
compelled  to  ride  as  closely  as  possible  to 
the  curb,  a  case  would  be  presented  in  which 
it  might  have  become  the  duty  of  the  court 
to  instruct  in  respect  to  the  ordinance.  But 
no  such  case  was  presented.  In  fact  as  be- 
fore stated,  the  appellant's  contention  was 
that  she  was  riding  on  the 'asphalt  pavement 
when  the  injury  occurred.  The  request,  if 
given,  would  have  been  misleading.  It  was 
therefore  properly  refused. 

We  have  now  considered  at  ,  some  length 
the  principal  points  upon  which  appellant 
relies  to  reverse  the  Judgment  Those,  not 
specially  considered  are  unimportant  Some 
of  the  language  used  by  the  court  in  one  or 
more  of  the  instructions  given  might,  with 
propriety,  have  been  omitted,  and  thereby 
have  afforded  appellant  less  pretext  for  com- 
plaint But  the  language  referred  to  was 
not  prejudicial  error  justifying  a  reversal 
of  the  Judgment 

The  verdict  of  the  jury  was  sustained  by 
the  evidence.  The  jury  had  the  right  to 
find,  and  no  doubt  did  find,  that  the  street 
was  well  lighted  at  the  point  where  the  in- 
jury occurred ;  that  there  was  no  obstruction 
to  the  view-  of  plaintiff;  that  the  obstruc- 
tion in  her  path  was  plainly  visible;  that 
there  was  no  traHc  or  travel  on  the  street 
at  or  near  the  point  of  the  injury  rendering 
it  necessary  for  her  to  run  against  the  ob- 
struction which  caused  the  injury. 

Respondent  has  filed  a  most  elaborate  and 
comprehensive  brief.  Hundreds  of  author- 
ities have  been  cited,  most  of  which  are  in 
point,  and  many  of  them  exceedingly  illumi- 
nating. We  have  not  deemed  it  necessary 
to  refer  to  them  to  any  considerable  extent 
in  the  body  of  these  remarks.  Practically 
every  question  presented  on  this  appeal  is 
determinable  on  elementary  principles.  The 
reporter,  however,  in  reporting  the  case  will 
note  the  authorities  relied  on  by  each  of  the 
parties. 

The  judgment  of  the  trial  court  is  affirmed 
at  appellant's  costs. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 


(54  Utah.  406) 

PUBLIC  UTILITIES  COMMISSION  OF 
UTAH  v.  GARVILOOH.    (No.  3350.) 

(Supreme  Court  of  Utah.   April  29,  1919.) 

L  Carriers  <8=  5— "Public  Utility"— What 

are — Supervision  » 
In  view  of  Comp.  Laws  1917,  f  4782,  subds. 
6,  13,  14,  and  28,  as  well  as  section  4798,  de- 
fendant who  operated  ata  automobile  for  hire, 
carrying  passengers  over  no  designated  route, 
and  allowing  them  to  select  the  designation,  held 
to  be  operating  a  "pubHc  utility"  within  section 
4818,  and  so  falls  within  the  Jurisdiction  of  the 
Public  Utilities  Commission. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  Second  Series,  Public  Utility.] 

2>  Carriers  <S=»  5— Public  Utilities  Act- 
Operation  or  Automobile  fob  Hire. 
That  defendant  obtained  a  license  from  the 
secretary  of  state  to  operate  an  automobile,  and 
was  also  granted  a  license  by  a  town  to  carry 
passengers  for  hire,  does  not  afford  him  any 
protection,  where  he  operated  utility  contrary 
to  the  provisions  of  Public  Utilities  Act ;  and  so, 
where  defendant  unlawfully  interfered  with  a 
licensed  automobile  stage  line,  he  is  liable. 

3.  Carriers  <@=>io  —  Public  Utilities  Act 
—Operation  of  Automobile. 

The  granting  of  a  certificate  of  convenience 
and  necessity  by  the  Public  Utilities  Commis- 
sion to  the  operator  of  an  automobile  stage  line 
not  only  confers  authority  to  operate  the  stage 
line,  but,  in  view  of  Comp.  Laws  1917,  !  4840, 
relating  to  actions  for  damages  by  persons  who 
may  be  injured  by  the  acts  or  omissions  of  any 
public  utility,  such  certificate  affords  protection 
to  the  holder  against  any  one  interfering  with 
the  right  conferred,  which  is  in  the  nature  of  a 
limited  franchise. 

4.  Carriers  «=>11— Public  Utilities  Act— 
Interference— 'What  Constitutes. 

Though  defendant  in  the  operation  of  his 
automobile  for  hire  was  operating  a  public 
utility*  yet,  as  his  business  was  practically  that 
of  a  tazicab  driver,  and  he  had  no  established 
route,  he  will  not  be  enjoined  from  carrying 
passengers  to  destinations  at  points  served  by 
an  automobile  stage  line,  having  a  certificate 
from  the  Public  Utilities  Commission. 

Appeal  from  District  Court,  Salt  Lake 
County. 

Action  by  the  Public  Utilities  Commission 
of  Utah  against  Mike  Garviloch.  From  a 
Judgment  for  defendant,  plaintiff  appeals- 
Affirmed. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dal- 
by,  Jas.  H.  Wolfe,  and  H.  Van  Dam,  Jr., 
Asst.  Attys.  Gen.,  for  appellant. 

Willard  Hanson  and  B.  L.  Llberman,  both 
of  Salt  Lake  City,  for  respondent 

FRICK,  J.  The  Public  Utilities  Commis- 
sion of  Utah,  hereinafter  called  commission, 
commenced  this  action  in  the  district  court 
of  Salt  Lake  county  to  enjoin  the  defendant 


£=s»For  other  cams  see  mm  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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from  operating  a  certain  "automobile  stage 
line."  The  commission,  in  its  complaint,  in 
substance  alleged  that  on  April  2,  1918,  one 
Eugene  Chandler  made  application  to  the, 
commission  for  a  "certificate  of  convenience 
and  necessity,"  as  required  by  the  Utilities 
Act  of  this  state,  to  operate  "a  stage  line 
between  Bingham  Canyon  and  Highland  Boy 
mine,  and  between  Bingham  Canyon  and 
Copperfleld  in  Salt  Lake  county" ;  that  there- 
after a  public  hearing  was  duly  had  on  said 
application,  and  that  said  commission  duly 
granted  the  said  Chandler  a  certificate  of  con- 
venience and  necessity  to  "operate  an  auto- 
mobile stage  line  for  the  transportation  of 
passengers"  between  the  places  before  stated, 
and  that  no  other  person  or  persons  have  been 
granted  a  certificate  of  convenience  and  ne- 
cessity to  operate  a  stage  line  or  to  carry  pas- 
sengers between  said  places;  that  "this  de- 
fendant, Mike  CJarviloch,  disregarding  the  or- 
der so  made  by  the  Utilities  Commission,  has 
.undertaken  to  operate  and  is  now  engaged 
in  the  operation  of  an  automobile  stage  line 
and  to  carry  passengers  for  hire  over  said 
routes  as  established  by  the  said  order  of 
the  Utilities  Commission,  to  wit,  between 
Bingham  Canyon  and  Highland  Boy  mine 
and  between  Bingham  Canyon  and  Copper- 
field,  without  having  received  from  the  said 
commission  a  certificate  of  convenience  and 
necessity,  or  without  authorization  from 
such  commission  so  to  do,  and  in  violation  of 
the  terms  of  chapter  47,  Laws  Utah  1917, 
commonly  known  as  the  Utilities  Act;"  that 
defendant,  after  being  repeatedly  requested 
to  refrain  from  operating  said  stage  line, 
refuses  to  do  so,  and  continues  to  operate 
the  same;  that  the  commission  has  no 
speedy  or  adequate  remedy  at  law,  and 
therefore  prays  that  the  defendant  be  enjoin- 
ed from  operating  said  stage  line,  etc. 

The  defendant  appeared  and  filed  a  gen- 
eral demurrer  to  the  complaint.  The  demur- 
rer was  overruled,  and  the  defendant  filed 
his  answer  to  the  complaint,  in  which  he 
admitted  the  capacity  of  the  commission, 
etc.,  and  in  effect  denied  all  other  allega- 
tions of  the  complaint.  As  an  affirmative 
defense  he  averred:  , 


"And  further  answering  said  complaint  as  a 
defense  thereto,  this  defendant  says  that  be  is 
the  owner  of  a  certain  automobile,  which  car 
has  been  duly  licensed  by  the  state  of  Utah  as  a 
commercial  car;  that  the  town  of  Bingham 
Canyon  is  a  duly  incorporated  municipality  of 
the  state  of  Utah,  and  on  the  12th  day  of  July, 
A.  D.  1918,  said  town  of  Bingham  Canyon, 
through  its  proper  officers,  duly  issued  to  this 
defendant  a  certain  license,  which  license  was 
then  and  there  required  by  said  town  of  Bing- 
ham Canyon  for  all  persons  operating  an  auto- 
mobile for  hire  in  and  around  said  town,  and 
the  said  license  was  duly  issued  to  this  defend- 
ant by  virtue  of  the  ordinance  aforesaid,  and 
duly  authorized  this  defendant  to  operate  an 
automobile  for  hire  from  the  said  1st  day  of 
July,  A.  D.  1918,  to  the  31st  day  of  December,  [  sengers  for  '  hire 
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A.  D.  1918;  and  that  at  the  expiration  of  said 
license  there  was  duly  issued  to  this  defendant 
another  license  from  the  1st  day  of  January,  A. 
D.  1919,  to  the  31st  day  of  March,  A.  D.  1919, 
authorizing  and  permitting  this  defendant  to 
operate  a  certain, automobile  for  hire;"  that  he 
has  operated  and  continues  to  operate  said  auto- 
mobile for  hire  by  virtue  of  the  licenses  afore- 
said; "that  in  and  around  said  town  of  Bing- 
ham Canyon  are  numerous  mines  and  also  a 
number  of  towns,  and  that  occasionally  he  has 
been  employed  for  hire  by  diverse  and  sundry 
persons  to  make  trips  to  cities  and  towns,  in- 
cluding trips  to  Salt  Lake  City,  Garfield,  Lark, 
Midvale,  Riverton,  Revere  Switch,  Phoenix, 
Highland  Boy  mine,  Frisco  mine,  Copperfleld, 
United  States  mine,  the  Boston  Consolidated 
mine,  and  various  and  sundry  trips  around  the 
town  of  Bingham  Canyon  and  to  other  places 
as  might  be  desired  by  persons  desiring  to  em- 
ploy defendant  to  carry  them  as  passengers 
in  said  automobile  aforesaid;"  that  he  has 
made  no  trips  between  the  points  mentioned  in 
the  complaint  "upon  any  schedule,  or  attempted 
to  run  between  said  points,  except  an  ocasional 
run  not  in  competition  with  any  person  or  cor- 
poration operating  between  said  points,  *  *  • 
but  has  made  a  few  occasional  trips  between 
said  points  when  hired  to  do  so  by  persons  who 
requested  the  services  of  this  defendant." 

A  hearing  before  the  district  court  upon 
an  agreed  statement  of  facts  resulted  in  a 
judgment  dismissing  the  action,  from  which 
the  commission  appeals  and  insists  that  the 
district  court  erred  in  refusing  to  enjoin 
defendant  and  in  dismissing  the  action. 

The  defendant  contended  in  the  district 
court,  and  now  contends,  that  the  provisions 
of  the  Utilities  Act  do  not  cover  the  acts 
complained  of,  and  do  not  affect  him  in  the 
conduct  of  the  business  which  he  Is  carry- 
ing on  as  described  in  his  answer  and  in  the 
stipulation  of  facts  upon  which  the  Judg- 
ment is  based. 

The  facts  stipulated  are  very  voluminous, 
and,  in  view  of  the  issues  presented  by  the 
pleadings,  they  are,  in  many  respects,  redun- 
dant and  wholly  immaterial.  After  finding 
that  the  commission  had  duly  issued  to  Eu< 
gene  Chandler  a  certificate  of  convenience 
and  necessity  to  operate  an  automobile  stage 
line  over  the  route  in  question  and  that  he 
is  operating  the  same*  in  accordance  with 
and  pursuant  to  the  direction  of  the  com- 
mission, the  only  material  facts  under  the 
issues  are  contained  in  6  out  of  the  34  para- 
graphs contained  in  the  stipulation.  While 
the  facts  stated  in  the  6  paragraphs,  in  our 
judgment,  could  still  be  further  condensed, 
yet,  In  view  of  the  contentions  of  the  par- 
ties, we  have  deemed  it  but  fair  to  state 
the  facts  stipulated  in  the  language  of  the 
parties.  They  are  as  follows : 


"(22)  That  he  [defendant]  has  since  the  1st 
day  of  October  aforesaid,  and  up  and  until  he 
was  restrained  by  order  of  this  court,  to  wit, 
the  11th  day  of  January,  A.  D.  1919,  carried 
passengers  as  follows:  That  he  has  carried  pas- 
in   said    automobile  from 
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Phoenix  and  also  from  Highland  Boy  mine  oyer 
said  highways  to  the  said  -Denver  and  Rio 
Grande  Depot  in  Bingham;  that  he  has  like- 
wise carried  passengers  in  said  automobile  from 
the  said  depot  to  different  points  in  the  said 
town  of  Bingham,  and  likewise  to  the  said  town 
of  Copperfield  and  to  the  said  town  of  Phoenix 
and  to  the  said  Highland  Boy  mine. 

"(23)  That  he  has  also  carried  passengers  for 
hire  in  said  automobile  during  the  said  time 
hereinbefore  referred  to,  over  the  said  highways 
from  the  said  towns  of  Phoenix,  Bingham,  Cop- 
perfield, and  from  the  said  Highland  Boy  mine 
to  Salt  Lake  City,  Midvale,  Murray,  Garfield, 
and  Lark,  and  to  such  other  places  aa  he  might 
be  hired  to  carry  passengers  by  those  wishing 
to  be  carried  by  the  defendant,  and  as  he,  de- 
fendant, might  elect  to  accept  said  persons  as 
passengers;  and  that  he  has  likewise  carried 
passengers  to  and  from  various  points  in  and 
around  Bingham,  such  as  the  United  States 
mine*,  which  is  on  said  highway  in  the  main  can- 
yon, and  is  beyond  the  town  of  Copperfield;  and 
to  and  from  the  Boston  Consolidated  mine  and 
other  places  in  said  Carr  Fork  canyon-  which  are 
beyond  said  Highland  Boy  mine. 

"(24)  That  he  has  at  times  during  the  period 
set  forth  herein,  to  wit,  from  October  A.  D. 
1018,  until  January  11,  1919,  by  permission  of 
the  officers  of  Bingham,  and  by  virtue  of  said 
license  issued  by  said  town,  maintained  a  place 
in  Bingham  near  where  said  Carr  Fork  branches 
off  from  the  said  main  canyon  aforesaid,  and 
near  the  place  where  the  said  Eugene  Chandler 
has  bis  stand  or  place  where  he  maintains  his 
automobiles  as  aforesaid,  and  at  the  said  point 
this  defendant  during  said  time  received  persons 
whom  he  carried  for  hire  in  said  automobile 
over  said  highway  to  the  town  of  Phoenix  and 
to  said  Highland  Boy  mine,  and  also  at  said 
place  in  Bingham  he  has  received  persons  that 
he  has  carried  for  hire  in  said  automobile  over 
said  highway  to  the  town  of  Copperfield;  and 
that  he  has  likewise  during  the  said  period  re- 
ceived persons  as  passengers  in  the  said  town 
of  Phoenix,  and  at  Highland  Boy  mine  and  in 
the  said  town  of  Copperfield,  which  he  has  car- 
ried as  passengers  for  hire  in  said  automobile 
over  said  highway  aforesaid,  and  discharged  the 
said  persons  as  such  passengers  at  the  place  in 
Bingham  where  he  maintains  said  stand  as 
aforesaid. 

"(25)  That  he  has,  daring  said  period,  and  up 
to  the  time  when  he  was  restrained  by  order  of 
said  court,  made  from  5  to  15  trips  per  week 
between  the  said  plase  or  stand  in  Bingham 
where  he  maintained  his  car  as  aforesaid  and 
the  said  town  of  Copperfield,  Phoenix,  and  the 
said  Highland  Boy  mine  aforesaid. 

"(26)  That  all  of  said  persons  so  carried,  as 
set  forth  in  paragraphs  numbered  24  and  25, 
were  carried  at  the  request  of  the  passengers, 
and  upon  no  regular  schedule  or  schedules,  nor 
upon  any  regular  rate  of  fare;  that  is  to  say, 
that  whenever  persons,  desiring  to  become  pas- 
sengers between  said  points  as  aforesaid,  re- 
quested this  defendant  to  transport  them  in  said 
automobile  and  this  defendant  agreed  to  accept 
said  persons  as  passengers,  then  this  defendant 
charged  such  sum  from  such  persons  as  be,  de- 
fendant, thought  the  trips  might  be  worth  under 
varying  conditions. 

"(27)  That  if  said  trips  were  made  in  stormy 
'or  inclement  weather  the  charges  would  be  more 


than  if  made  in  fair  weather.  That  if  one 
person  desired  to  be  conveyed  in  said  automo- 
bile as  aforesaid,  this  defendant  would  charge  tie 
said  person  at  least  $1,  and  possibly  as  much  as 
$2,  to  transport  him  to  any  of  the  said  places, 
to  wit,  from  the  said  place  in  Bingham  to  Cop- 
perfield, Phoenix,  or  Highland  Boy  mine,  and 
that  if  a  number  of  persons  applied  at  the  same 
time,  he,  this  defendant,  might  make  said  per- 
sons a  rate  less  than  a  dollar,  according  to  the 
number  desiring  to  be  hauled  as  passengers  as 
aforesaid." 

[1]  Defendant  relies  upon  Comp.  Laws 
Utah  1917,  |  4818,  which,  so  far  as  material 
'here,  provides: 

"No  •  *  •  automobile  corporation,  *  •  • 
shall  henceforth  establish  or  begin  the  construc- 
tion or  operation  of  a.  *  *  *  line,  route* 
plant,  or  system,  without  having  first  obtained 
from  the  commission  a  certificate  that  the  pres- 
ent or  future  public  convenience  and  necessity 
require  or  will  require  such  construc- 
tion.  •  *•••» 

Defendant  insists  that  the  provisions  of 
the  foregoing  section  apply  only  to  those 
who  intend  to  construct  "a  line,  route,  plant, 
or  system,"  etc.  The  district  court  held 
against  the  defendant's  contention.  In  pass- 
ing on  the  question  the  district  court  filed  a 
written  opinion,  of  which  we  adopt  the  fol- 
lowing and  make  it  a  part  of  this  opinion, 
namely: 

"It  is  contended  by  defendant  that  the  omis- 
sion to  say  'operation  or  construction'  at  the 
close  of  the  clause  above  indicates,  if  taken  in 
connection  with  the  balance  of  the  section,  which 
relates  in  terms  largely  to  'construction,'  that 
the  section  applies  only  to  the  'construction' 
of  automobile  lines,  and  not  to  their  'operation,' 
and  that  the  word  'operation,'  where  used,  is 
superfluous  to  the  substantial  meaning  of  the 
section  as  a  whole.  It  is,  of  course,  elementary 
in  statutory  construction  that  a  word  may  be 
disregarded  or  eliminated,  if  its  presence  makes 
the  clause  in  which  it  occurs  unintelligible. 
Lewis'  Sutherland  on  Statutory  Construction  (2d 
Ed.)  voL  2,  |  384.  It  is  also  true,  however,  that 
words  may  be  supplied  if  necessary  to  give 
effect  to  the  intention  of  the  Legislature,  if  that 
intention  be  ascertained  with  reasonable  certain- 
ty. Section  882  of  the  author  just  quoted. 
Reading  the  statute  as  a  whole,  and  particularly 
reading  section  4818  with  section  4782,  subdi- 
vision 13,  defining  'automobile  corporation,'  and 
bearing  in  mind  that  as  a  matter  of  common 
knowledge  automobile  carriers  'operate*  without 
'construction,'  the  court  concludes  that  the  in- 
sertion of  'or  operation,'  at  the  end  of  the  clause 
above  quoted  from  section  4818,  would  more 
correctly  give  effect  to  the  legislative  intent 
than  the  elimination  of  the  words  'or  operation* 
after  the  first  word  'construction'  in  the  same 
section.  It  seems  to  be  the  plain  purpose  of 
the  statute  as  a  whole  to  regulate  all  public 
utilities,  including  'automobile  corporations'  (as 
therein  defined),  both  as  to  'construction'  and 
'operation.'  To  strike  the  phrase  'or  opera- 
tion,' just  referred  to,  would  markedly  restrict 
the  power  of  the  commission  respecting  utilities 
in  general.  (And  it  is  not  to  be  inferred  that 
all  other  utilities  are  to  be  controlled  by  the 
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commission,  both  with  respect  to  'operation' 
and  'construction,'  bat  that  'automobile  corpora- 
tions' are  to  be  controlled  merely  with  respect 
to  'construction,'  an  activity  in  which  'automo- 
bile corporations'  almost  never  indulge.  Such 
an  interpretation  of  the  statute  would  be  un- 
reasonable.)" 

There  are,  however,  other  provisions  of 
the  Utilities  Act  which  make  it  clearer  still 
that  the  defendant's  automobile  is  within 
the  jurisdiction  of  the  commission.  Comp. 
Laws  Utah  1917,  §  4782,  subds.  6,  13,  14, 
and  28,  which  are  a  part  of  the  original  Util- 
ities Act,  read  as  follows: 

"6.  The  term  'transportation  of  persons,' 
when  used  in  this  title,  includes  every  service 
in  connection  with  or  incidental  to  the  safety, 
comfort,  or  convenience  of  the  person  transport- 
ed and  the  receipt,  carriage,  and  delivery  of  such 
person  and  his  baggage." 

"13.  The  term  'automobile  corporation,'  when 
used  in  this  title,  includes  every  corporation  or 
person,  their  lessees,  trustees,  receivers  or  trus- 
tees appointed  by  any  court  whatsoever,  en- 
£=ged  in,  or  transacting  the  business  of,  trans- 
porting passengers  or  freight,  merchandise  or 
other  property  for  compensation,  by  means  of 
automobiles  or  motor  stages  on  public  streets, 
roads  or  highways  along  established  routes  with- 
in this  state. 

"14.  The  term  'common  carrier,'  when  used 
in  this  title,  includes  •  •  •  automobile  cor- 
poration; •  •  *  and  every  corporation  or 
person,  their  lessees,  trustees,  receivers,  or  trus- 
tees appointed  by  any  court  whatsoever  engaged 
ia  the  transportation  of  persons  or'  property  for 
public  service,  over  -regular  routes  between 
points  within  this  state." 

"28.  The  term  'public  utility,'  when  used  in 
this  title,  includes  every  •  •  •  automobile 
corporation  •  *  *  where  the  service  is  per- 
formed for  or  the  commodity  delivered  to  the 
public  or  any  portion  thereof.  The  term  'public 
or  any  portion  thereof,'  as  herein  used,  means 
the  public  generally,  or  any  limited  portion  of 
the  public,  including  a  person,  private  corpora- 
tion, municipality,  or  other  political  subdivision 
of  the  state,  to  which  the  service  is  performed 
or  to  which  the  commodity  is  delivered,  and 
whenever  any  •  *  •  automobile  corporation 
•  *  *  performs  a  service  or  delivers  a  com- 
modity to  the  public  or  any  portion  thereof  for 
which  any  compensation  or  payment  whatsoever 
is  received,  such  •  *  •  automobile  corpora- 
tion *  *  •*  is  hereby  declared  to  be  a  public 
utility  subject  to  the  jurisdiction  and  regulation 
of  the  commission  and  the  provisions  of  this 
title.  •  *  •  Any  corporation  or  person  not 
being  engaged  in  business  exclusively  as  a  'public 
utility,'  as  hereinbefore  denned,  shall  be  govern- 
ed by  the  provisions  of  this  title  in  respect  only 
of  the  'public  utility'  or  'public  utilities'  owned, 
controlled,  operated,  or  managed  by  it  or  by 
him,  and  not  in  any  respect  of  any  other  busi- 
ness or  pursuit" 

Section  4798  provides: 

"The  commission  is  hereby  vested  with  power 
and  jurisdiction  to  supervise  and  regulate  every 
public  utility  in  this  state,  as  denned  in  this 
title,  and  to  supervise  all  of  the  business  of 
every  such  public  utility  in  this  state)  and  to 


-do  all  things,  whether  herein  specifically  desig- 
nated, or  in  addition  thereto,  which  are  neces- 
sary or  convenient  in  the  exercise  of  such  power 
and  jurisdiction." 

After  considering  all  of  the  foregoing  pro- 
visions together,  as  we  must,  there  remains 
little,  if  any,  room  for  controversy  respect- 
ing the  jurisdiction  of  the  commission  over 
all  public  utilities  or  what,  within  the  pur- 
view of  the  act,  constitutes  a  public  utility. 

Under  the  stipulated  facts,  therefore,  the 
defendant  and  Eugene  Chandler  are  each 
engaged  in  operating  a  public  utility. 
'  [2,  S]  Defendant  contends,  however,  that 
the  act  applies  and  the  jurisdiction  of  the 
commission  extends  only  to  such  utilities  as 
are  operated  on  public  streets,  roads,  or 
highways  along  established  routes,  as  pro- 
vided in  the  act  He  insists  that  the  license 
he  obtained  from  the  secretary  of  state  un- 
der the  general  law  and  the  one  issued  to 
him  by  the  town  of  Bingham  Canyon  give 
him  ample  authority  to  operate  his  automo- 
bile for  hire  over  public  streets  and  high- 
ways as  it  is  stipulated  he  is  doing.  He 
insists  that  he  is  not  operating  his  automo- 
bile on  or  along  an  established  route,  nor 
over  a  regular  route  as  contemplated  by  the 
act  We  remark  that  neither  the  license  is- 
sued by  the  secretary  of  state  nor  the  one 
obtained  from  the  town  of  Bingham  Can- 
yon gives  the  defendant  the  right  to  oper- 
ate a  public  utility  nor  affords  him  any  pro- 
tection if  he  is  operating  such  utility  con- 
trary to  the  provisions  of  the  Utilities  Act. 
See  Puget  Sound  T.,  L.  &  P.  Co.  v.  Grass- 
meyer  (Wash.)  173  Pac.  504,  L.  R.  A.  1918P, 
469.  The  commission  has  the  exclusive  ju- 
risdiction over  and  power  to  regulate  alt 
public  utilities  defined  in  the  act  When- 
ever any  person  or  corporation  desires  to 
operate  a  public  utility  within  this  state 
over  a  public  street  or  highway,  and  over 
what  is  designated  as  an  established  route, 
he  or  it  before  doing  so,  is  required  to  ob- 
tain from  the  commission  what  in  the  act 
Is  called  a  certificate  of  convenience  and 
necessity.  Such  a  certificate  is  in  the  na- 
ture of  a  limited  franchise,  and  authorizes 
the  grantee  in  the  certificate  to  operate  a 
utility  over  the  designated  routes  and  like- 
wise protects  him  against  interference  by 
others  unless  authorized  by  the  commission. 
In  City  of  Memphis  v.  State  ex  rel.  Ryals, 
183  Tenn.  83,  179  S.  W.  631,  L.  R.  A.  1916B, 
1151,  Ann.  Cas.  1917C,  1056,  P,  U.  R.  1916A, 
825,  in  speaking  of  the  power  to  regulate 
public  utilities  on  public  roads  or  highways, 
the  court,  in  the  course  of  the  opinion,  said : 

"It  is  too  clear  for  extended  discussion  that 
it  was  competent  for  the  Legislature,  under  the 
police  power,  to  regulate  the  use  of  streets  and 
public  places  by  jitney  operators,  who,  as  com- 
mon carriers,  have  no  vested  right  to  use  the 
same  without  complying  with  a  requirement  as 
to  obtaining  a  permit  or  license.    The  right  to 
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make  tuch  use  1$  a  franchise  to  be  withheld  or 
granted  as  the  Legislature  may  see  fit"  (Italics 
ours.) 

As  bearing  upon  the  proposition  just  stat- 
ed, see,  also,  State  v.  Mayo,  106  Me.  62,  75 
Ati.  295,  26  L.  R.  A.  (N.  S.)  502,  20  Ann. 
Gas.  512;  Commonwealth  v.  Kingsbury,  199 
Mass.  542,  85  N.  E.  848,  L.  R.  A.  1915E,  264, 
127  Am.  St.  Rep.  513 ;  Petition  of  Gray,  P. 
U.  R.  1916A,  33.  The  granting  of  a  certifi- 
cate of  convenience  and  necessity  by  the 
commission  to  Chandler,  therefore,  was  in 
the  nature  of  a  limited  franchise  which  au- 
thorized him  to  operate  his  automobile  stage 
line  over  the  route  designated  in  the  certifi- 
cate for  the  time  and  under  the  conditions 
therein  specified.  The  certificate,  therefore, 
not  only  confers  authority  to  operate  the 
stage  line,  but  it  necessarily  also  affords 
him  protection  against  any  one  who  unlaw- 
fully interferes  with  the  right  thereby  con- 
ferred. If  such  is  not  the  legal  effect  of 
the  certificate,  then  the  operation  of  utilities 
may  easily  become  detrimental  rather  than 
beneficial  to  the  public  and  thus  result  in  a 
farce.  To  obviate  such  a  result  is,  in  our 
judgment,  clearly  contemplated  by  the  act 
itself.  Comp.  Laws  Utah  1917,  §  4840,  pro- 
vides for  actions  for  damages  by  all  persons 
who  may  be  injured  in  any  respect  by  the 
acts  or  omissions  of  any  public  utility.  This 
necessarily  includes  damages  for  the  unlaw- 
ful interference  by  one  public  utility  with 
tbe  rights  and  franchises  of  another  public 
utility.  That  proposition  is  clearly  illustrat- 
ed in  Puget  Sound,  etc.,  Co.  v.  Grassmeyer, 
supra. 

In  addition  to  the  foregoing,  however,  am- 
ple power  is  also  conferred  on  the  commis- 
sion to  bring  actions  in  the  courts  to  en- 
force its  orders  and  to  punish  violations  of 
the  Utilities  Act 

There  is,  therefore,  no  doubt  concerning 
the  Jurisdiction  of  the  commission  over  the 
defendant  and  over  the  business  he  is  con- 
ducting, nor  concerning  the  question  that,  if 
he  is  unlawfully  interfering  with  the  rights 
granted  to  Eugene  Chandler  under  the  cer- 
tificate of  convenience  and  necessity  issued 
by  tbe  commission,  the  court,  upon  the  ap- 
plication of  the  commission,  if  such  interfer- 
ence be  established,  not  only  has  the  power 
to  prevent  such  interference  by  injunctive 
relief,  but,  in  such  case,  it  would  be  its  duty 
to  do  so.  The  question  therefore,  is  wheth- 
er, under  the  issues  presented  by  the  plead- 
ings, and  in  view  of  the  stipulated  facts,  the 
defendant  has  unlawfully  interfered  or  is  so 
Interfering  with  Chandler's  rights  under  the 
certificate  of  convenience  and  necessity  is- 
sued to  him. 

[4]  It  will  be  observed  that  all  that  is  com- 
plained of  in  the  complaint  is  that  the  de- 
fendant is  operating  a  stage  line,  that  is, 
a  public  utility,  over  an  established  route 
without  having  obtained  permission  to  do  so 


from  the  commission  as  required  by  the 
Utilities  Act  The  defendant  denied  the 
charge,  and  in  his  answer  set'  forth  in  de- 
tail the  nature  or  character  of  the  business 
be  is  conducting,  which  he  contends  is  not 
interfering  with  any  established  route,  etc 
He,  however,  also  insists  that  in  view  that 
he  is  not  operating  his  automobile  over  a 
route  established  by  himself,  and  is  not'  op- 
erating his  car  according  to  a  fixed  schedule 
and  for  a  fixed  'charge  for  the  service  ren- 
dered, therefore  his  business  Is  not  subject 
to  regulation  by  the  commission.  The  con- 
tention, in  our  judgment  is  not  tenable  to 
the  full  extent  claimed  by  defendant. 

The  test,  where  the  commission  has  juris- 
diction over  a  particular  utility,  is  not 
whether  the  party  complained  of,  as  here, 
la  operating  an  automobile  or  stage  line  for 
hire  over  a  route  upon  a  schedule  or  at  a 
fixed  rate  of  fare  for  the  services  rendered, 
but  the  test  Is  whether  he  is  In  fact  operat- 
ing a  public  utility  over  a  material  portion 
or  the  whole  of  an  established  route  over 
which  another  has  theretofore  obtained 
from  the  commission  a  certificate  of  conven- 
ience and  necessity  to  operate  a  public  utili- 
ty. Much  was  said  in  the  argument  about 
what  constitutes  an  established  route  within 
the  purview  of  the  act  and  how  and  by 
whom  such  a  route  may.  be  established.  To 
our  minds  that  question  is  not  difficult  of 
solution.  In  this  case  the  route,  within  the 
purview  of  the  act,  was  manifestly  estab- 
lished over  the  public  highway  between  the 
points  stated  in  the  complaint  and  designat- 
ed in  the  certificate  of  convenience  and  ne- 
cessity issued  to  Chandler.  No  doubt  the  de- 
fendant is  not  operating  his  automobile  over 
a  route  which  was  established  upon  his  ap- 
plication as  was  the  Chandler  route,  but 
that  Is  not  controlling.  What  he  is  charged 
with  is  that  he  is  operating  a  public  utility 
over  a  route  established  by  the  commission 
upon  the  application  or  petition  of  Chandler, 
and  over  which  route  Chandler  has  been 
granted  a  certificate  of  convenience  and 
necessity  to  operate  a  public  utility  for  the 
benefit  of  himself  and  the  public.  If,  there- 
fore, the  defendant  is  operating  his  automo- 
bile over  Chandler's  route,  or  over  a  sub- 
stantial part  of  it,  in  opposition  to  or  in 
competition  with  Chandler,  then,  in  our 
judgment,  the  defendant  is  doing  so  in  vio- 
lation of  the  Utilities  Act.  If  he  solicits 
passengers  at  or  near  the  Chandler  route 
from  among  those  who  but  for  his  solicita- 
tions would  use  the  utility  operated  by 
Chandler,  and  transports  them  over  the 
route  designated  in  the  certificate  Issued  to 
Chandler,  then  he  is  doing  so  in  violation  of 
Chandler's  rights,  granted  to  him  by  the 
certificate.  If,  however,  as  contended  by 
his  counsel,  defendant  is  not  soliciting  pas- 
sengers, as  before  stated,  and  is  only  trans- 
porting those  who  specially  apply  to  him 
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for  transportation  from  points  which  have 
no  connection  with  the  points  on  the  route 
operated  by  Chandler,  or  if  he  is  hired  by 
one  or  more  persons  to  carry  him  or  them 
from  a  point  outside  of  Chandler's  route  to 
a  point  on  Chandler's  route  for  a  price 
agreed  upon  between  such  persons  and  the 
defendant  for  the  services  rendered,  and'  the 
persons  hiring  his  automobile  may  direct 
when  and  where  it  shall  go,  then  he  is  not 
violating  the  provisions  of  the  Utilities  Act. 
In  other  words,  if  the  defendant  is  merely 
carrying  on  a  so-called  hack  or  taxicab  busi- 
ness upon  request  from  those  who  may  de- 
sire to  be  carried  in  a  special  conveyance 
which  is  under  their  direction  and  control 
for  the  time  for  which  it  is  hired  and  at  a 
price  agreed  upon  for  the  services,  then  he 
Is  not  operating  on  or  over  an  established 
route  within  the  purview  of  the  act,  and  is 
not  subject  to  regulation  as  though  be  were 
operating  such  a  route.  The  proposition 
)ost  stated  is  well  illustrated  in  the  case  of 
Terminal  Taxicab  Co.  v.  District  of  Colum- 
bia, 241  U.  S.  252,  36  Sup.  Ct.  583,  60  L.  Ed. 
984,  Ann.  Cas.  1916D,  765,  in  which  case,  in 
the  course  of  the  opinion,  it  is  said: 

"It  may  be  assumed  that  a  person  taking  a 
taxicab  at  the  station  [railroad  station]  would 
control  the  whole  vehicle  both  as  to  contents, 
direction,  and  time  of  use,  although  not,  so  far 
as  indicated,  in  such  a  sense  as  to  make  the 
driver  of  the  machine  his  servant  according  to 
familiar  distinctions." 

It  is  accordingly  held  in  that  case  that  a 
vehicle  which  is  hired  as  just  stated  does 
not  come  within  the  rule  applicable  to  those 
vehicles  which  are  operated  over  regular  or 
established  routes.  To  the  same  effect,  see, 
also,  In  re  Ryder,  P.  U.  R.  1916B,  1067.  If, 
therefore,  the  defendant  interferes  with  the 
established  route  by  soliciting  patronage,  as 
hereinbefore  illustrated,  he  may,  neverthe- 
less, be  prohibited  from  so  interfering. 
Such,  it  seems  to  us,  is  manifestly  the  pur- 
pose of  the  act.  If  such  is  not  the  case, 
regulation  will  accomplish  nothing,  and  the 
public  interests  will  not  thereby  be  subserv- 
ed. Whenever  a  route  is  established,  the 
person  or  corporation  to  whom  a  certificate 
Is  granted  must  operate  the  vehicle  used  at 
the  times,  in  the  manner,  and  for  the  prices 
designated  in  the  certificate.  The  utility 
must  be  operated  in  good  and  in  bad  weath- 
er, and,  if  so  specified,  both  day  and  night 
If.  therefore,  any  one  who  owns  an  automo- 
bile may  compete  with  the  one  who  has 
obtained  a  certificate  by  soliciting  passen- 
gers who  wish  to  pass  over  the  established 


route,  then  he  may  do  that  only  in  fair 
weather  and  at  such  hours  or  times  when 
the  travel  Is  greatest,  and  may  thus  make  it 
impossible  for  the  one  having  the  certificate 
to  successfully  carry  on  the  business  be- 
cause of  lack  of  patronage  and  insufficient 
remuneration  for  conducting  the  business. 
Public  convenience  may  thus  not  only  be 
greatly  affected,  but  might  be  entirely  de- 
stroyed instead  of  being  subserved.  If  the 
public  is  not  properly  served  by  the  one  hav- 
ing obtained  a  certificate  over  an  establish- 
ed route,  any  one  in  interest  may  complain, 
and  the  commission  has  full  power  to  com- 
pel obedience  to  any  orders  it  may  make 
with  respect  to  the  matter.  Moreover,  if 
the  person  operating  the  route  falls  to  give 
adequate  service,  any  person  may  apply  to 
the  commission  for  a  certificate  to  operate 
a  utility  over  the  same  route  upon  such 
terms  and  conditions  as  may  seem  just  and 
proper  to  the  commission  under  all  the  cir- 
cumstances. While  in  this  case  we  are  not 
as  well  satisfied  as  we  might  be  that  the  de- 
fendant is  not,  to  some  extent  at  least,  in- 
terfering with  Chandler's  business,  yet,  in 
view  of  the  stipulated  facts  upon  which  the 
district  court  based  its  judgment,  we  can- 
not say  that  the  interference  is  unlawful,  or 
is  such  as  to  authorize  this  court  to  reverse 
the  judgment  or  order  -what  judgment 
should  be  entered  different  from  the  one 
that  has  been  entered. 

We  have  arrived  at  the  foregoing  conclu- 
sion with  less  reluctance  for  two  reasons: 
(1)  Because  the  principal  purpose  of  bring- 
ing this  action  was  to  obtain  a  construction 
of  the  Utilities  Act  for  the  purpose  of  de- 
termining the  respective  rights  of  the  com- 
mission and  the  holder  of  a  certificate  of 
convenience  and  necessity;  and  (2)  for  the 
reason  that  if  Chandler's  business  is  in  fact 
unlawfully  interfered  with  by  the  defend- 
ant, as  stated  by  the  Attorney  General  at 
the  hearing,  Chandler  may,  as  before  stated, 
Institute  an  action  on  his  own  behalf,  and 
recover  such  damages  as  he  may  prove,  or 
he  may  obtain  such  other  relief  as  may  be 
just  and  equitable  In  the  premises.  He,  not 
being  a  party  to  this  action,  is  not  bound 
by  the  stipulation  of  facts  in  this  case,  and 
hence  may  allege  and  prove  the  facts  regard- 
ing defendant's  operation  of  his  automobile 
as  they  in  fact  exist,  if  indeed  they  material- 
ly differ  from  the  agreed  statement  in  this 
case. 

For  the  reasons  stated,  the  Judgment  is 
affirmed.   Costs  to  the  defendant 

CORFMAN,  C.  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 
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STATE  v.  KAY8ER.    (No.  2106.) 

(Supreme  Court  of  New  Mexico.  May  8, 1019.) 

(SylUlut  by  th€  Court.) 

1.  Contempt  «=»60(3)  —  Am  ant's  Personal 
Knowledge  or  Facts  —  Evidence-^Juris.- 
oiction. 

Where  the  accusation  in  a  contempt  pro- 
ceeding is  in  positive-  terms  and  there  is  noth- 
ing in  the  record  to  show  that  the  affiant  did 
not  have  personal  knowledge  of  the  facta  set 
forth  in  the  accusation,  the  fact  that  the  affiant 
did  not  testify  as  a  witness  in  the  case,  and 
that  the  evidence  did  not  affirmatively  show 
knowledge  on  his  part  of  such  facts,  will  not 
divest  the  court  of  jurisdiction. 

2.  Contempt  «=>60(1)  —  Verification— Pre- 
sumption —  Affiant's  Knowledge  op 
Facts  Stated. 

Where  an  information  in  a  contempt  pro- 
ceeding is  verified  by  the  oath  of  a  private  per- 
son, it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  has  actual 
knowledge  of  the  facts  stated  therein. 

3.  Contempt  <8=>33— Bribery  or  Intimida- 
tion—Interference with  Witness— Pow- 
er op  Court. 

The  trial  court  has  the  power  to  punish  as 
for  contempt  and  bribery  intimidation,  or  un- 
lawful interference  with  a  witness  in  a  case  on 
trial  before  such 'court,  until  the  trial  of  such 
case  has  been  concluded,  and  it  is  no  longer 
possible  for  such  witness  to  affect  the  result 
of  the  trial  by  changing  his  testimony  or  giv- 
ing further  testimony  in  the  case. 

4.  Contempt  <g=>2  —  "Constructive  Con- 
tempt." 

A  constructive  contempt  is  an  act  done, 
not  in  the  presence  of  the  court,  but  at  a  dis- 
tance, which  tends  to  belittle,  to  degrade,  or  to 
obstruct,  interrupt,  prevent,  or  embarrass  the 
administration  of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
structive Contempt.] 

5.  Contempt  «3=»i3— Intimidation  op  Wit- 
ness. 

It  is  contempt  of  court  for  a  person,  by  in- 
timidation or  other  unlawful  means,  to  attempt 
to  procure  such  witness  to  testify  in  a  case 
contrary  to  evidence  previously  given  by  such 
witness.  It  is  not  the  fact,  or  the  truth  of  a 
given  fact,  which  such  a  party  desires  a  wit- 
ness to  testify  to,  but  the  unlawful  and  un- 
warranted interference  with  the  witness  and 
the  course  of  justice,  which  brings  punishment 
upon  the  head  of  the  offender. 

6.  Contempt  @=>2— Intention  op  Party. 

The  determination  aa  to  whether  a  con- 
tempt has  been  committed  does  not  depend  up- 
on the  intention  of  the  party,  but  upon  the  act 
which  he  has  done. 

7.  Contempt  <8=>13  —  Interference  with 
Witness. 

Courts  are  for  the  purpose  of  and  it  is 
their  fundamental  province  to  administer  jus- 


tice between  parties  according  to  the  facts  es- 
tablished in  a  given  case,  and  to  receive  from, 
such  witnesses  their  own  conception  of  the  facts 
of  any  case,  without  let  or  hindrance  from  any 
person.  It  is  the  interference  with  the  wit- 
nesses and  the  attempt  to  influence  them  as  to 
their  testimony  that  constitutes  the  offense. 

8.  Contempt  <8=>80— Due  Administration  op 
Justice. 

Trial  courts  are  charged  with  the  duty  and 
necessity  of  guarding  their  proceedings  against 
everything  which  interferes,  or  tends  to  inter- 
fere, with  the  due  and  orderly  administration 
of  justice. 

9.  Contempt  «=»28(1)— Excuse— Disclaimer. 

Disclaimer  of  intentional  disrespect  or  de- 
sign to  embarrass  the  due  administration  of 
justice  is,  as  a  rule,  no  excuse,  especially  where 
the  facts  constituting  the  contempt  are  admit- 
ted, or  where  a  contempt  is  clearly  apparent 
from  the  circumstances  surrounding  the  com- 
mission of  the  act. 

Appeal  from  District  Court,  Torrance 
County;  E.  L.  Medler,  Judge. 

Affidavit  or  Information  by  the  State  of 
New  Mexico  against  Augustln  Kayser  for 
contempt  of  court  Demurrer  to  affidavit  or 
information  overruled,  and  motion  to  dis- 
charge the  rule  overruled,  and  defendant 
found  guilty  and  sentenced  to  jail,  and  from 
the  judgment  and  sentence,  he  appeals.  Af- 
firmed. 

The  appellant  and  respondent  was  cited 
to  appear  before  the  district  judge  of  Tor- 
rance county,  N.  M.,  upon  the  9th  day  of 
March,  1917,  to  answer  an  affidavit  or  In- 
formation charging  him  with  alleged  con- 
tempt of  court. 

The  affidavit  of  George  A.  Blake,  upon 
which  the  rule  was  issued,  alleges  in  sub- 
stance that  Blake  was  and  is  the  plaintiff  in 
a  certain  cause  pending  in  the  district  court 
of  Torrance  county  against  V.  S.  Cavln, 
George  W.  Prichard,  and  others;  that  said 
cause  came  on  for  trial  at  the  November, 
1916,  term  of  the  court,  and  that  upon  that 
trial  one  Victorio  Ballejos  was  a  witness, 
and  that  he  testified  upon  either  the  22d  or 
23d  day  of  November;  that  during  the 
night  after  Victorio  Ballejos  had  testified, 
the  appellant  and  respondent  went  to  the 
room  where  Ballejos  was  sleeping  and  at- 
tempted to  persuade  and  prevail  upon  him 
to  change  his  evidence  from  that  given  by 
said  Ballejos  upon  the  trial  telling  Ballejos 
in  substance: 

"That  if  he  did  not  change  his  testimony 
previously  given  and  corroborate  the  testimony 
of  two  other  witnesses,  who  bad  testified  upon 
the  trial  of  said  cause,  one  George  W.  Prichard, 
who  was  one  of  the  defendants,  in  said  cause, 
was  going  to  have  him,  the  said  Victorio  Bal- 
lejos, indicted  or  punished  for  perjury  or  false 
swearing  in  the  giving  of  his  evidence  or  tes- 
timony upon  the  trial  of  said  cause.   That  said 
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Kayser  intimidated  and  threatened  aaid  witness 
by  telling  him  that  unless  he  changed  his  evi- 
dence he  would  be  punished  as  above  stated, 

and  said  Augustin  Eayser  thereafter  informed 
said  George  W.  Prichard  and  his  counsel  that 
he,  the  said  Yictorio  Ballejos,  had  admitted 
that  he  had  sworn  falsely  in  the  giving  of  his 
testimony  upon  the  witness  stand  and  wanted 
to  change  his  testimony  previously  given,  and 
affiant  believes,  and  therefore  charges,  that 
the  said  Augustin  Kayser  willfully  tampered 
and  attempted  by  threats  to  procure  said  Yic- 
torio Ballejos  to  retract  and  change  his  testi- 
mony. That  the  evidence  of  said  Yictorio  Bal- 
lejos was  material  to  the  issues  involved  in 
said  cause." 

To  this  affidavit  and  information  a  de- 
murrer was  interposed  "objecting  to  the  Ju- 
risdiction of  the  court  and  the  sufficiency  of 
the  information  on  the  ground  that  it  did 
not  charge  a  contempt.  This  demurrer  was 
overruled,  with  exceptions  taken,  whereupon 
the  respondent  answered,  admitting  that 
Ballejos  was  a  witness  as  stated  In  the  af- 
fidavit, and  further  admitting  that  he  had 
gone  to  the  room  where  Ballejos  was  sleep- 
ing and  had  had  a  conversation  with  him, 
said  admission  being  In  the  following  lan- 
guage: 

"(2)  He  also  admits  that  upon  the  night  of 
said  day,  and  after  the  said  Yictorio  Ballejos 
had  testified  and  fully  completed  his  said  tes- 
timony, this  respondeat  went  to  the  house 
where  the  said  Yictorio  Ballejos  was.  sleeping, 
but  denies  that  it  was  about  the  hour  of  mid- 
night, and,  on  the  contrary,  alleges  and  states 
the  fact  to  be  -that  it  was  about  the  hour  of 
10:30  p.  m.,  and  further  admits  that  on  arriving 
at  the  house  of  said  Yictorio  Ballejos  he  had  a 
conversation  with  the  said  Ballejos  about  and 
concerning  bis  testimony  so  given  upon  the  wit- 
ness stand  during  the  afternoon  of  the  same 
date,  and  admits  that  in  said  conversation  he 
told  the  said  Ballejos  of  a  certain  conversa- 
tion he  had  overheard  between  one  George  W. 
Prichard  and  E.  B.  Wright,  the  attorney  of 
said  George  W.  Prichard  in  said  cause  No. 
-613." 

Respondent  and  appellant  denied  all  of 
the  other  allegations  of  the  affidavit,  and 
particularly  denied  that  he  at  any  time 
threatened  or  intimidated  the  said  Ballejos, 
as  charged  lh  the  affidavit,  and  specifically 
denied  that  he  had  tampered  with  any  wit- 
ness or  attempted  to  procure  the  said  Bal- 
lejos to  retract  or  change  his  testimony  by 
threats  or  otherwise. 

Upon  the  issues  so  joined,  evidence  was 
introduced.  At  the  conclusion  of  the  evi- 
dence for  the  state,  a  motion  to  discharge 
the  rule  was  made  upon  various  grounds, 
which  was  overruled,  with  exception  taken. 
After  respondent  and  his  witnesses  had  tes- 
tified, the  motion  to  discharge  the  rule  was 
renewed;  It  being  again  overruled  with  ex- 
ception taken. 

The  court  finding  that  the  acts  complain- 
ed of.  under  the  proofs,  constituted  a  eon- 


tempt,  the  respondent  was  sentenced  to  00 
days  in  Jail.  From  this  judgment  and  sen- 
tence appeal  was  taken  to  this  court.  The 
evidence  in  the  case  will  be  discussed  in  the 
opinion. 

E.  R.  Wright  and  J.  J.  Kenney,  both  of 
Santa  F6,  for  appellant 

C.  A  Hatch  and  H.  S.  Bowman,  Asst. 
Attys.  Gen.,  for  the  State. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  proposition  relied  up- 
on by  appellant  for  a  reversal  here  is  that 
there  was  no  sufficient  Information  or  affi- 
davit of  any  person  having  knowledge  of 
the  facts.  In  a  majority  of  the  jurisdictions 
"the  affidavit  filed  as  the  basis  of  a  proceed- 
ing to  punish  for  a  contempt,  not  committed 
in  the  presence  of  the  court,  must  state  posi- 
tive knowledge.  If  made  upon  information 
and  belief,  it  is  insufficient."  See  note  to 
the  case  of  State  v.  Newton,  16  N.  D.  151, 
112  N.  W.  52,  14  Ann.  Cas.  1036.  Appellant 
does  not  contend  that  the  information  in 
the  present  case  shows,  upon  its  face,  that 
it  was  made  upon  information  and  belief, 
and  indeed  no  such  contention  would  be  jus- 
tifiable. The  affidavit  charges  the  offense  in 
positive  terms. 

Appellant  argues  that  the  evidence  in  the 
case  shows  that  Blake,  the  affiant,  could 
have  no  personal  knowledge  of  the  matters 
contained  in  the  information.  Blake,  the 
affiant,  did  not  testify  as  a  witness  in  the 
case,  and  there  is  nothing  apparent  from 
the  testimony  of  other  witnesses  which  in- 
dicates that  Blake  had  personal  knowledge. 
Likewise,  there  is  nothing  in  the  record  to 
show  that  he  might  not  have  had  personal 
knowledge  of  the  matters  alleged  in  the  in- 
formation. In  view  of  the  fact  that  Blake 
was  not  a  witness,  did  not  testify,  and  the 
record  discloses  no  affirmative  evidence  of 
his  lack  of  knowledge,  the  charge  that  Blake 
had  no  actual  knowledge  of  the  facts  set 
forth  In  his  affidavit  is  not  borne  out  by 
the  record.  Where  the  accusation  in  a  con- 
tempt proceeding  Is  in  positive  terms,  and 
there  is  nothing  in  the  record  to  show  that 
the  affiant  did  not  ha.ve  personal  knowledge 
of  the  facts  set  forth  in  the  accusation,  the 
fact  that  the  affiant  did  not  testify  as  a 
witness  in  the  case,  and  that  the  evidence 
did  not  affirmatively  show  knowledge  on  his 
part  of  such  facts,  will  not  divest  the  court 
of  jurisdiction.  It  was  not  necessary  in 
this  case  to  determine  the  question  as  to 
whether  or  not  an  affidavit  in  such  a  pro- 
ceeding, based  upon  information  and  belief, 
would  be  sufficient  to  confer  jurisdiction 
upon  the  court.  No  such  affidavit  was  filed 
In  this  case.  As  stated  the  affidavit  was  in 
positive  terms. 

[2]  The  sole  question  here  presented  is 
whether  or  not  it  must  affirmatively  appear 
from  tite  evidence  that  the  affiant  had  dl* 
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rect  and  positive  knowledge  of  the  facts  al- 
leged and  set  forth  in  the  petition.  In  the 
case  of  State  v.  Lund,  51  JKan.  l,  32  Pac 
657,  it  was  held  that,  where  an  information 
is  verified  by  the  oath  of  a  private  person, 
it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  has  actual 
knowledge  of  the  facts  stated  therein.  This 
we  believe  to  be  the  correct  rule.  For  this 
reason  the  court  properly  overruled  the  de- 
murrer to  the  evidence  based  on  this  ground. 

[S]  The  next  proposition  urged  is  that  the 
affidavit  wholly  fails  to  set  forth  or  charge 
any  act  constituting  contempt  of  the  court. 
This  assignment  is  divided  into  four  sub- 
heads, which  will  be  considered  in  the  or- 
der set  forth  in  appellant's  brief.  The 
first  is: 

"It  affirmatively  appears  that  at  the  time  of 
the  transactions  and  occurrences  mentioned  in 
the  affidavit,  the  party,  Victorio  Ballejos,  was 
not  a  witness  before  the  court  in  which  the 
contempt  ia  charged  to  have  been  committed." 

In  support  of  this  proposition  counsel  al- 
lege that  the  witness  Ballejos  was  in  fact  no 
longer  a  witness  before  the  court,  for  the 
reason  that  he  had  concluded  his  testimony 
and  had  been  told,  "That  is  all."  They 
state  that  the  process  had  been  obeyed,  the 
witness'  testimony  had  been  concluded,  and 
the  spell  of  the  process  was  no  longer  over 
the  witness.  The  facts  were  that  Ballejos 
had  testified  in  the  case,  had  been  excused, 
but  had  not  been  discharged  from  attend- 
ance upon  the  court.  The  evidence  in  the 
case  had  not  been  concluded  at  the  time  of 
the  transaction  charged  in  the  accusation. 
He  was  subject  to  recall  at  any  time.  We 
think  the  trial  court  has  the  power  to  pun- 
ish  as  for  contempt  any  bribery,  intimida- 
tion, or  unlawful  interference  with  a  wit- 
ness in  a  case  on  trial  before  such  court  un- 
til the  trial  of  such  case  has  been  concluded 
and  it  is  no  longer  possible  for  such  witness 
to  affect  the  result  of  the  trial  by  changing 
his  testimony  or  giving  further  testimony 
in  the  case.  Some  courts  even  go  to  the  ex- 
tent of  holding  that  the  witness  is  stiR  be- 
fore the  court,  so  that  tampering,  or  brib- 
ery, or  assault  upon  such  witness  constitutes 
contempt  of  the  court,  even  though  the  evi- 
dence in  the  case  had  been  concluded  and 
the  case  has  gone  to  the  jury  for  Its  deci- 
sion (Brannon  v.  Commonwealth,  162  Ky. 
330,  172  S.  W.  703,  L.  R.  A.  1915D,  569),  and 
this  possibly  Is  the  correct  rule,  but  in  this 
case  we  are  not  required  to  go  to  that  ex- 
tent. 

[4]  "A  constructive  contempt  is  an  act  done, 
not  in  the  presence  of  the  court,  but  at  a 
distance,  which  tends  to  belittle,  to  degrade, 
or  to  obstruct,  Interrupt,  prevent,  or  em- 
barrass the  administration  of  justice."  13 
C.  J.  5. 

[S]  Certainly  the  act  charged  against  ap- 
pellant tended  to  obstruct,  interrupt,  prevent, 


or  embarrass  the  administration  of  Justice. 
It  was  possible  for  the  witness  to  be  re- 
called in  the  case.  In  fact,  appellant  asked 
him  to  take  the  stand  and  change  his  for- 
mer testimony,  and  held  out  to  him,  for  the 
purpose  of  inducing  him  to  so  do,  the  fact 
that  the  party  injured  by  his  former  testi- 
mony intended  to  prosecute  him  for  perjury 
if  he  did  not  change  his  testimony.  There- 
fore there  is  no  justification  in  appellant's 
contention  in  this  regard. 

It  is  next  urged  that  there  is  no  allega- 
tion in  the  accusation  that  the  appellant  did 
or  endeavored  to  do  anything  to  prevail  on 
Ballejos  to  swear  falsely  or  to  do.  anything 
that  would  make  the  transaction  a  contempt. 
The  allegations  of  the  accusation  are  that 
appellant  attempted  to  persuade  and  prevail 
upon  said  Victorio  Ballejos  "to  change  his 
evidence,"  to  "change  his  testimony  previ- 
ously •  given  and  corroborate  the  testimony 
of  two  other  witnesses."  The  accusation 
says  that,  "unless  he  changed  his  testimony," 
or  **unless  he  changed  his  evidence,  he 
might  be  indicted  or  punished  for  perjury  or 
false  swearing."  Also  that  appellant  "will- 
fully tampered  and  attempted,  by  threats,  to 
procure  said  Victorio  Ballejos  to  retract 
and  change  his  testimony." 

Appellant  contends  that  the  accusation 
nowhere  alleged  that  appellant  attempted  to 
procure  Victorio  Ballejos  to  swear  falsely, 
to  perjure  himself,  or  to  give  false  testi- 
mony; and  he  contends  that  an  attempt  to 
get  a  man  to  tell  the  truth  is  not  contempt 
of  court.  He  contends  that  the  adjudicated 
cases  all  hold  that  it  is  contempt  of  court  to 
use  threatening  language  to  a  witness  about 
to  be  examined,  or  to  use  either  persuasive 
or  threatening  language  to  a  witness  for  the 
purpose  of  making  him  testify  falsely,  or 
not  to  testify,  or  to  attempt  to  intimidate 
witnesses,  knowing  they  have  been  instruct- 
ed by  the  court  not  to  talk  about  the  case ; 
and  cases  of  this  Import  will  be  found  cited 
in  notes  to  section  48,  p.  88,  13  C.  J.  It 
must  be  conceded  that  the  cases  cited  go 
only  to  the  extent  of  holding  that  it  is  con- 
tempt of  court  to  attempt,  by  threats  or  brib- 
ery, to  Induce  a  witness  to  testify  falsely. 
The  question  which  appellant  urges  upon  the 
court  has,  so  far  as  our  research  has  extend- 
ed, never  been  decided,  and  counsel  on  ei- 
ther side  have  cited  no  case  directly  in 
point,  but,  on  principle,  we  do  not  believe 
that  appellant's  contention  is  sound.  The 
purpose  of  a  trial  is  to  arrive  at  the  truth 
of  the  contested  issue,  and  this  question 
can  only  be  ascertained  by  the  testimony  of 
witnesses,  and  this  testimony,  if  it  is  to  be 
believed  and  carry  conviction,  must  be  giv- 
en by  the  witness  without  fear  or  favor.  In 
other  words,  the  witness  must  recite  the 
facts  as  be  understands  and  remembers 
them,  and  the  testimony  which  he  is  to  give 
to  the  court  and  jury  must  not  be  put  into 
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his  month  by  others.  The  ascertainment  of 
truth  requires  that  the  witness  must  tell  his 
own  story,  In  his  own  words,  under  the 
sanctity  of  his  oath,  without  persuasion,  In- 
timidation, or  bribery.  Here  the  witness 
had  told  his  story,  and  presumptively  he 
told  the  truth.  Appellant  informed  him 
that,  unless  he  changed  his  testimony  to 
correspond  with  that  given  by  two  other 
witnesses  who  apparently  bad  testified  to  a 
different  state  of  facts,  one  of  the  parties  to 
the  case,  who  had  apparently  been  preju- 
diced by  his  testimony,  would  prosecute  him 
for  perjury. 

Appellant's  intention  in  talking  to  his 
friend,  Ballejos,  may  not  have  been  inspired 
by  bad  motives,  and  it  may  be  that  he  did 
not  want  his  friend,  Ballejos,  to  testify  to 
anything  that  was  false,  but  courts  of  Jus- 
tice cannot  tolerate  or  permit  any  interfer- 
ence with  witnesses  by  parties  or  others; 
and.  In  order  to  secure  the  impartial  admini- 
stration of  Justice,  they  must  see  to  It  that 
there  is  no  interference  with  the  witnesses 
In  the  case  If  appellant's  position  Is  sound, 
then  in  every  case  where  a  witness  Is  brib- 
ed or  intimidated  and  the  party  offering  the 
bribe,  or  attempting  to  Intimidate  the  wlt- 
•  nesses,  brought  before  the  court  upon  a 
charge  of  contempt,  tine  Inquiry  would  nec- 
essarily go  beyond  the  question  as  to  wheth- 
er or  not  the  bribe  was  offered  or  the  Intimi- 
dation attempted,  and  the  court  would  be 
required  to  determine  whether  or  not  the 
offending  party  had  attempted  to  influence 
the  witness  to  testify  to  a  fact  which  was 
not  true.  Certainly  this  contention  Is  un- 
sound, and  the  only  Inquiry  required  in 
such  a  case  is  whether  of  not  the  party,  by 
threats  or  bribery,  or  other  unlawful  means, 
attempted  to  induce  the  witness  to  testify 
to  a  certain  state  of  facts.  It  is  not  the 
fact,  or  the  truth  of  a  given  fact,  which  such 
a  party  desires  a  witness  to  testify  to,  but 
the  unlawful  and  unwarranted  interference 
with  the  witness  and  the  course  of  justice 
which  brings  punishment  upon  the  head  of 
the  offender.  Hence  there  is  no  merit  in 
this  contention. 

(6]  It  is  next  argued  that  the  affidavit 
fails  to  charge  that  appellant  willfully, 
knowingly,  and  with  Intent  did  or  commit- 
ted any  act  which  was  sufficient  to  consti- 
tute a  contempt.  It  is  unnecessary  for  the 
accusation  to  charge  the  intent  in  a  con-  j 
tempt  proceeding.  The  affidavit  Is  sufficient 
if  the  facts  therein  stated  constitute  a  con- 
tempt If  they  do,  then  the  Intent  becomes 
immaterial.  It  Is  the  acts  done  by  the  con- 
temner and  the  acts  alone  that  are  looked 
to  In  a  determination  of  the  offense.  In  the 
case  of  Dodge  v.  State,  140  Ind.  284,  39  N. 
E.  745,  the  court  said: 

"In  determining  whether  or  not  a  contempt 
has  been  committed,  it  does  not  depend  upon 
the  intention  of  the  offending  party,  but  upon 
the  act  he  has  done." 
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"Disclaimer  of  intentional  disrespect  or  de- 
sign to  embarrass  the  dne  administration  of 
justice  is  no  excuse,  especially  where  the  facts 
constituting  the  contempt  are  admitted,  or 
where  a  contempt  is  clearly  apparent  from  the 
circumstances  surrounding  the  commission  of 
the  act."   18  C.  J.  46. 

Here  a  contempt  was  clearly  apparent 
from  the  circumstances  surrounding  the  com- 
mission of  the  act. 

The  next  assignments  in  counsel's  brief  are 
as  follows:  (a)  No  offense  is  charged;  (b) 
there  is  no  contempt  proven;  (c)  there  was 
no  tampering  with  any  witness;  (d)  it  af- 
firmatively appears  from  the  evidence  that 
none  of  the  matters  complained  of  amount 
to  a  contempt.  These  points  will  all  be  dis- 
cussed together  as  they  practically  involve 
the  same  question. 

The  offense  charged  in  the  affidavit  and  the 
facts  as  proved  on  the  trial  are  practically 
the  same.  In  substance,  the  offense  charged 
and  the  evidence  show  the  following  facts: 
A  certain  trial  was  pending  wherein  the 
man,  Victorlo  Ballejos,  had  given  certain 
testimony.  The  evening  after  the  giving  of 
such  testimony  the  appellant,  Augustin  Kay- 
ser,  was  present  when  a  certain  conversation 
was  had  between  one  of  the  defendants  in 
the  case  pending,  Col.  Prichard,  and  his  at- 
torney, in  which  Prichard  said  that  he  was 
going  to  institute  a  prosecution  for  perjury 
against  Victorlo  Ballejos  and  have  him  In- 
dicted on  account  of  the  testimony  the  said 
Ballejos  had  given  that  day.  It  further  ap- 
pears that  the  appellant,  some  few  hours 
later,  In  company  with  two  other  men,  wentl 
to  the  room  where  the  said  Ballejos  was 
sleeping,  and  appellant  related  the  conver- 
sation to  Ballejos,  and  told  him  that  if  he 
did  not  change  his  testimony  that  Col.  Prich- 
ard was  going  to  have  him  indicted  for  per- 
jury. It  further  appears  from  the  evidence 
that  Kayser  and  Ballejos  were  lodge  broth- 
ers, and  were  neighbors  and  friends.  The 
explanation  of  this  conduct  is  that  Kayser 
was  simply  acting  as  a  friend  of  Ballejos, 
and  was  endeavoring  to  protect  him,  Bal- 
lejos, and  induce  him  to  tell  the  truth.  It 
also  appears  that  two  other  witnesses  on  th« 
trial  of  the  main  case  had  testified  different- 
ly from  Ballejos,  and  Kayser  endeavored  to 
have  Ballejos  corroborate  the  testimony  giv- 
en by  these  witnesses.  "The  question  is,  la 
this  sufficient  to  constitute  a  contempt  of 
court? 

[7,  8]  Counsel  state  that  the  offense  ol 
contempt  of  court  Is  something  that  tend? 
to  belittle,  degrade,  embarrass,  or  disgrace 
the  court,  or  Impedes  the  due  administrafea 
of  Justice.  We  think  this  statement  a»  a 
general  rule  is  correct,  and  that  any  ai-to 
or  conduct  that  does  belittle,  degrade,  em- 
barrass, or  disgrace  the  court  or  impedes 
the  due  administration  of  justice  is  a  con- 
tempt of  court.  They  say  the  actions  of 
the  defendant  in  this  case  were  to  further 
rather  than  impede  the  administration  of  jus- 
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tice.  Supposing  this  is  correct ;  suppose  the 
only  intention  of  the  defendant  was  to  as- 
sist the  court  in  the  administration  of  Jus- 
tice, would  it  be  any  less  contempt?  We 
think  not.  The  general  rule  is  that  courts 
are  for  the  purpose  of  and  it  Is  their  funda- 
mental province  to  administer  Justice  be- 
tween parties  according  to  the  facts  estab- 
lished in  a  given  case,  and  to  receive  from 
witnesses  their  own  conception  of  the  facts 
in  any  case,  without  let  or  hindrance  from 
any  person.  If  a  person  attempts  to  influ- 
ence a  witness  by  means  of  persuasion,  brib- 
ery, or  otherwise,  his  acts  are  none  the  less 
contempt  because  he  means  well.  It  is  the 
interference  with  the  witness  and  the  at- 
tempt to  influence  him,  as  to  the  testimony  be 
will  or  will  not  give,  that  constitutes  the 
offense.  Anything  that  hinders  or  influences 
a  witness  invades  the  province  of  the  court 
to  receive  unbiased,  unprejudiced,  and  unin- 
fluenced evidence,  and  constitutes  to  that 
extent  an  obstruction  of  Justice.  The  gen- 
eral rule  in  this  regard  is  stated  In  8  R.  0. 
L.  |  346,  where  it  is  said: 

"The  great  objection  of  their  [courts]  exist- 
ence is  the  ascertainment  of  troth  in  its  rela- 
tions to  the  transactions  of  men,  and  this  can 
only  be  done  fairly  and  impartially  when  all 
persons  having  knowledge  of  the  transaction 
inquired  of  are  brought  or  allowed  to  come  be- 
fore them  for  examination  without  let  or  hin- 
drance from  any  one." 

The  above  quotation,  which  appears  un- 
der the  general  subject  of  obstructing  Jus- 
tice, we  think  clearly  states  the  rule  ap- 
plicable to  the  present  case.  There  is  no 
dispute  but  that  he  went  to  the  man,  Bal- 
lejos,  and  attempted  to  influence  his  testi- 
mony. This  is  admitted  throughout  the  en- 
tire trial,  and  stands  forth  plain  and  un- 
contradicted. It  alone  Is  sufficient  to  Jus- 
tify the  conviction  of  the  appellant  and 
authorize  the  court  In  fixing  the  punishment 
It  did,  regardless  of  the  Intention  of  the  ap- 
pellant. 

Counsel  insist  that  there  were  no  threats 
or  other  overt  acts  shown,  no  bribery,  etc., 
but  this  contention  is  without  merit.  When 
Kayser  went  to  the  witness  and  told  him 
that  a  prosecution  for  perjury  would  result 
unless  he  changed  his  testimony  to  corrob- 
orate the  testimony  of  two  other  witnesses 
who  had  testified  differently,  he  clearly 
threatened  the  witness.  No  greater  Induce- 
ment could  be  hung  over  a  witness'  head 
than  the  threat  of  indictment  for  perjury, 
even  though  it  was  made  under  the  guise 
of  friendship.  Such  a  guise  only  makes 
it  the  worse,  and  is  calculated  to  have  more 
effect.  In  the  case  of  Murphy  v.  Wright, 
167  Iowa,  75,  148  N.  W.  985,  the  court  said: 

"The  trial  courts  are  charged  with  the  duty 
and  necessity  of  guarding  their  proceedings 
against  everything  which  interferes,  or  tends  to 
interfere,  with  the  due  and  orderly  administra- 
tion of  justice." 


Clearly  there  is  no  merit  In  any  of  the 
contentions  referred  to. 

[I]  It  is  next  argued  that  appellant  had 
completely  purged  himself  of  any  contempt 
by  his  disclaimer  or  any  intent  to  contempt 
the  court  or  show  any  want  of  due  regard 
for  its  authority,  and  that  such  disclaimer 
on  the  part  of  appellant  was  sufficient  to 
purge  him  of  any  offense  that  existed.  This 
could  only  avail  the  appellant  in  the  mat- 
ter of  punishment,  not  as  a  defense.  The 
general  rule  is: 

"Disclaimer  of  Intentional  disrespect  or  de- 
sign to  embarrass  the  due  administration  of 
justice  is  as  a  rule  no  excuse,  especially  where 
the  facts  constituting  the  contempt  are  admit- 
ted or  where  a  contempt  is  clearly  apparent 
from  the  circumstances  surrounding  the  com- 
mission of  the  act."  0  Cyc.  25. 

In  the  case  of  United  States  v.  Shlpp,  208 
U.  S.  563,  27  Sup.  Ct  165,  8  Ann.  Cas.  265, 
the  court  said: 

"If  the  presence  and  the  acts  should  be  prov- 
ed, there  would  be  little  room  for  the  disavowal 
of  the  intent" 

Here  the  facts  constituting  the  contempt 
were  practically  admitted,  and  the  contempt 
was  clearly  apparent  from  the  circumstances 
surrounding  the  commission  of  the  act 

In  the  case  of  Atlantic  Powder  Co.  v.  Ditt- 
mar  Powder  Mfg.  Co.  (C.  0.)  9  Fed.  316,  the 
court  said: 

"Any  question  of  animus  can  bear  only  on 
the  extent  of  punishment" 

This  case  was  cited  and  approved  by  the 
territorial  court  in  the  case  of  In  re  Clancy, 
7  N.  M.  580,  37  Pac.  1108. 

In  the  matter  of  the  contempt  proceedings 
against  Marron  and  Wood,  22  N.  M.  632, 
167  Pac.  9,  L.  R.  A.  1918B,  217,  this  court 
said: 

"In  the  first  place  it  is  to  be  observed  that 
both  respondents  disclaim  any  intent  to  violate 
the  order  of  suspension.  This  disclaimer  is 
entitled  to  consideration  by  the  court  and  un- 
der many  circumstances  might  so  mitigate  the 
offense  as  to  require  no  more  punishment  than 
a  reprimand.  They  both  allege  that  they  took 
counsel  as  to  their  rights  under  the  order,  and 
were  advised  that  their  course  of  conduct  was 
proper.  This  fact  reflects  upon  the  degree  of 
punishment  required,  but  has  no  effect  in  re- 
lieving respondents  of  the  contempt  itself." 

See,  also,  case  note  to  the  case  of  Carson 
v.  Ennls,  L.  R  A.  1917E,  650. 

We  think  these  authorities  sufficiently 
show  that  where  a  contempt  Is  clearly  ap- 
parent from  the  circumstances  surrounding 
the  commission  of  the  act,  the  question  of 
disclaimer  affects  only  the  punishment  and 
not  the  guilt  or  innocence  of  the  party.  It 
is  a  matter  to  be  decided  by  the  court  after 
hearing  all  the  evidence,  and  when  it  has 
once  been  determined  by  the  trial  court  who 
has  the  advantage  of  having  the  witness 
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before  him,  of  hearing  his  testimony  by  word 
of  mouth,  this  court  will  not  disturb  the 
findings  of  the  trial  court  In  that  regard. 

Lastly,  It  Is  argued  by  appellant  that  the 
court  erred  In  refusing  to  admit  evidence 
proving  or  tending  to  prove  that  the  sub- 
ject of  the  testimony  of  Vlctorlo  Ballejos, 
and  the  fact  that  It  was  upon  Its  face  In- 
correct and  even  perjured  testimony,  was  a 
matter  of  general  talk,  conversation,  and  dis- 
cussion at  Estancla  at  the  time  of  the  trans- 
actions upon  which  the  alleged  constructive 
contempt  la  based.  We  fall  to  appreciate 
the  argument  advanced  by  appellant  to  sus- 
tain the  admissibility  of  this  evidence,  or  to 
understand  how  such  evidence  would  tend 
to  excuse  or  exculpate  the  Interference  by 
appellant  with  the  witness,  or  his  attempt 
to  persuade  him  to  change  his  testimony. 
Much  that  has  been  heretofore  stated  in  this 
Opinion  is  equally  applicable  to  this  point, 
and  need  not  be  here  repeated.  It  is  suf- 
ficient to  say  that  the  court  properly  re- 
jected the  proffered  evidence. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed ;  and  it  is  so  ordered. 

PARKER,  O.  J.,  and  RAYNOLDS,  J,  con- 
cur. 


<25  N.  M.  M) 

CRAWFORD  v.  LONGUEMARB  et  aL 
(No.  2150.) 

{Supreme  Court  of  New  Mexico.  Jan.  26, 1919. 
Rehearing  Denied  June  7,  1910.) 

•  (Syllabus  by  the  Court.) 

1.  Injuwonoif  <S=>1 72— Temporary  Injunc- 
tion— Dissolution — Verified  Answer. 

Where  a  preliminary  or  temporary  injunc- 
tion has  been  granted  ex  parte  upon  a  verified 
petition,  it  should  be  dissolved  upon  the  filing 
of  a  verified  answer  by  the  respondents,  which 
fully  and  fairly  meets  all  the  equities  in  the 
petition. 

2.  Injunction  «=>36(2)  —  Right  to  Title 
and  Possession— Judicial  Determination. 

The  validity  of  the  title  and  possession  al- 
leged by  the  respondents  to  be  in  them  should  be 
judicially  determined  at  law,  before  its  asser- 
tion, or  the  assertion  of  rights  under  it,  should 
be  enjoined. 

(Additional  Syllabus  by  Editorial  Staff.) 

&.  Injunction  $sa46 — Repeated  Trespasses 
—Adequate  Remedy  at  Law. 
In  cases  of  trespasses,  where  it  is  necessary 
to  quiet  a  rightful  admitted  or  established  pos- 
session, equity  may  interpose  to  prevent  a  mul- 
tiplicity of  suits,  although  there  may  be  a  rem- 
edy at  law;  but  equity  will  not  grant  an  in- 
junction against  one  person  merely  because  he 
is  guilty  of  repeated  trespasses,  where  the  legal 
remedy  affords  an  adequate  and  complete  redress 
in  damages. 


4.  Injunction  «g=46— Trespass— Multiplic- 
ity or  Suits— Jurisdiction. 
To  justify  the  interference  of  a  court  of 
equity  in  cases  of  trespass,  in  order  to  avoid  a 
multiplicity  of  suits,  there  must  be  several  per- 
sons controverting  the  some  right,  and  each 
standing  upon  his  own  claim. 

Appeal  from  District  Court,  Dofia  Ana 
County;  Medler,  Judge. 

Action  for  injunction  by  L.  M.  Crawford, 
trustee,  against  Charles  A.  Longuemare  and 
others.  Temporary  injunction  issued  ex 
parte,  and  from  Its  dissolution,  on  defend- 
ants' motion,  plaintiff  appeals.  Affirmed. 

This  suit  is  brought  by  the  plaintiff  to  re- 
strain alleged  trespasses  upon  the  real  es- 
tate claimed  by  the  plaintiff.  The  complaint 
alleges  plaintiff  is  a  resident  of  the  state  of 
Kansas  and  sues  as  trustee  for  the  Amuse- 
ment Syndicate.  Company;  that  he  Is  the 
owner  and  in  possession  of  the  real  estate 
described  in  the  complaint ;  that  the  defend- 
ants have  combined  and  confederated  to- 
gether, without  the  knowledge  and  consent 
of  the  plaintiff,  and  entered  upon  said  land, 
cutting  down  the  trees,  converting  the  same 
into  wood,  and  removing  the  same,  and  al- 
leging that  defendants  have  removed  from 
said  land  about  600  cords  of  such  wood ;  that 
defendants  intended  to  clear  the  land  and 
take  possession  thereof  from  the  plaintiff, 
and  to  continue  the  alleged  acts.  The  plain- 
tiff prayed  that  a  temporary  writ  of  injunc- 
tion be  issued  by  the  court,  restraining  the 
defendants,  their  agents,  servants,  and  em- 
ployes, from  in  any  manner  entering  upon 
the  said  land,  and  from  cutting  the  trees, 
timber,  and  wood,  and  that  upon  the  final 
hearing  the  said  injunction  be  made  perpet- 
ual and  an  accounting  be  had;  also  that 
the  plaintiff  have  judgment  against  the  de- 
fendants in  the  sum  of  16,000. 

A  temporary  injunction  was  issued  ex 
parte  upon  the  verified  petition.  The  de- 
fendants filed  an  amended  answer,  denying 
the  allegations  of  the  complaint,  setting  up 
title  and  possession  in  themselves.  Upon  the 
coming  in  of  the  answer,  the  defendants  also 
interposed  a  motion  to  dissolve  the  tem- 
porary injunction  upon  various  grounds, 
which  motion  for  dissolution  was  granted, 
and  from  the  action  of  the  court  in  dis- 
solving such  injunction  plaintiff  appealed  to 
this  court. 

Jones,  Jones,  Hardie  &  Grambling,  of  El 
Paso,  Tex.,  and  Frank  Herron,  of  Las  Cruces, 
for  appellant 

McKenzie  &  Loose,  of  El  Paso,  Tex.,  and 
Young  &  Young,  of  Las  Cruces,  for  appellees. 

RAYNOLDS,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Plaintiff  has  assigned  many 
errors,  but  it  Is  not  necessary  to  pass  upon 
all  of  tbem,  as  we  believe  that,  under  the 
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state  of  the  pleadings,  the  fact  that  title 
to  the  property,  for  which  the  Injunction  was 
sought  to  prevent  trespass,  was  In  dispute 
and  was  not  clearly  established  in  the  party 
seeking  the  Injunctive  relief.  Is  determina- 
tive of  all  the  questions  involved.  Where  a 
preliminary  or  temporary  Injunction  has  been 
granted  ex  parte  upon  a  verified  petition,  it 
should  be  dissolved  upon  the  filing  of  a  veri- 
fied answer  by  the  respondents,  which  fully 
and  fairly  meets  all  the  equities  in  the  pe- 
tition. The  validity  of  the  title  and  posses- 
sion alleged  by  the  respondents  to  be  in  them 
should  be  judicially  determined  at  law  be- 
fore its  assertion,  or  the  assertion  of  rights 
under  it, ,  should  be  enjoined.  The  authori- 
ties are  uniform  upon  this  proposition,  and 
it  is  only  necessary  to  quote  from  a  few 
standard  text-books  and  well-considered 
cases: 

"To  warrant  the  relief  in  this  class  of  cases 
the  party  aggrieved  must  show  a  satisfactory  ti- 
tle to  the  locus  in  quo,  and  if  the  title  be  denied 
or  in  doubt  the  injunction  will  generally  be  re- 
fused against  a  defendant  in  possession,  until  the 
title  is  established  at  law."  High  on  Injunc- 
tions (4th  Ed.)  i  698,  p.  663. 

"And  where  the  title  to  the  premises  is  in 
dispute,  both  parties  claiming  title  thereto,  it 
is  held  that  an  interlocutory  injunction  should 
be  dissolved  upon  answer  disclosing  defendants' 
claim  of  title  and  showing  that  they  are  acting 
in  good  faith,  believing  themselves  to  be  the 
owners  of  the  premises."    Id.  §  698,  p.  666. 

"When,  however,  there  is  a  substantial  dis- 
pute between  the  parties,  and  they  have  not 
submitted  it  to  be  tried  by  the  equity  proceed- 
ing, the  equity  court  will  generally  require  the 
plaintiff  to  establish  his  right  at  law  before 
granting  an  injunction."  6  Pom.  Eq.  Jur.  §  549, 
p.  946. 

"The  preliminary  injunction  issued  in  the 
present  case,  upon  the  filing  of  the  complaint, 
was  properly  dissolved.  The  answer  sets  up 
paramount  title  in  the  defendants,  and  the  va- 
lidity of  that  title  should  be  judicially  deter- 
mined, before  its  assertion  be  enjoined."  Cur- 
tis v.  Sutter,  15  Cal.  260. 
•  "The  general  rule,  as  has  often  been  stated, 
is  that,  in  order  to  give  the  court  of  equity 
jurisdiction  to  enjoin  torts  to  property,  two  con- 
ditions must  concur:  First,  the  complainant's 
title  must  be  admitted,  or  be  established  by  a 
legal  adjudication;  and,  second,  the  threatened 
injury  must  be  of  such  a  nature  as  will  cause  ir- 
reparable damage,  not  susceptible  of  complete 
pecuniary  compensation.  *  *  *  It  seems  to 
be  clearly  settled  that,  whenever  the  complain- 
ant's title  is  disputed,  a  court  of  equity  will  not 
interfere  by  injunction,  or  make  perpetual  an 
injunction  already  granted,  on  the  ground  of  a 
multiplicity  of  suits,  until  he  has  procured  his 
title  to  be  established  by  a  successful  trial  at 
law.  The  ground  upon  which  this  action  is 
based  is  because  as  a  general  thing  courts  of 
equity  do  not  try  disputed  legal  titles  to  land. 
1  Pom.  Eq.  Jur.  $  252;  Poyer  v.  Des  Plaines, 
123  111.  Ill  [13  N.  E.  819,  5  Am.  St  Rep. 
494];  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576; 
Irwin  v.  Davidson,  38  N.  C.  311;  Caro  v. 
Pensacola  City  Co.,  19  Fla.  766."    Carney  v. 


Hadley,  32  Fla.  344,  14  South.  4,  22  L.  R.  A. 
233,  37  Am.  St  Rep.  101. 

"The  power  to  grant  injunctions  to  prevent 
injustice  has  always  been  regarded  as  peculiar 
and  extraordinary.  It  is  not  controlled  by 
ordinary  and  technical  rules,  but  the  applica- 
tion for  its  exercise  is  addressed  to  the  con* 
science  and  sound  discretion  of  the  court  Or- 
dinarily, it  will  not  be  exercised  when  the  right 
of  the  complainant  is  doubtful,  and  has  not  been 
settled  at  law;  and,  even  when  it  has  been  so 
settled,  an'  injunction  will  not  be  granted  when 
the  remedy  at  law  is  adequate."  Bassctt  v. 
Sabsbury  Mfg.  Co.,  47  N.  H.  437. 

"Where  a  motion  to  dissolve  an  injunction  is 
made  upon  bill  and  answer  alone,  the  general 
rule  is  to  dissolve  the  injunction,  if  the  answer 
denies  all  the  equities  of  the  bill"  2  Suther- 
land, Code  Pleading  Practice,  8  2990,  p.  1876. 

We  do  not  mean  to  lay  it  down  as  a  prop- 
osition of  law,  to  which  there  is  no  exception, 
that  in  order  to  obtain  a  writ  of  Injunction 
to  protect  the  land  claimed  to  be  owned  by 
the  petitioner,  he  must  as  a  prerequisite  in 
all  instances  allege  and  prove  that  he  has 
the  title  to  and  is  in  possession  of  the  land 
In  question.  There  may  be  instances  where 
the  equitable  remedy  will  be  used  in  aid 
of  the  legal ;  for  example,  to  enjoin  trespass 
and  waste,  pending  the  determination  of  the 
title  in  a  suit  in  ejectment  or,  again,  where 
it  is  alleged  that  the  respondents  are  in- 
solvent and  cannot  respond  In  damages  for 
the  Injury  they  are  committing,  or  are  about 
to  commit,  upon  such  property.  ,  As  Is  well 
said  in  Cowles  v.  Shaw,  2  Iowa,  496,  quoted 
m  Carney  v.  Hadley,  32  Fla.  344,  at  page 
350,  14  South.  4,  at  page  6,  22  L.  R.  A.  223, 
at  page  238,  37  Am.  St  Rep.  101: 

"We  do  not  say  that  there  may  not  be  cases 
where  the  legal  remedy  would  be  incomplete, 
and  in  which  an  injunction  might  properly  issue. 
For  instance,  as  above  suggested,  the  defendants 
might  be  entirely  insolvent  the  trespass  might 
grow  into  •  nuisance  or  waste,  numberless  suits 
might  have  to  be  brought,  in  order  to  make 
the  remedy  complete,  the  trespass  might  be  by 
a  party  occupying  a  fiduciary  relation,  or  the 
injury  of  such  a  character  that  the  loss  would 
be  irreparable,  and  not  be  compensated  in  dol- 
lars and  cents;  and  in  any  such  or  similar  cases 
an  injunction  might  be  proper." 

This  case,  however,  presents  no  such  fea- 
tures. The  petition,  on  the  other  hand,  al- 
leges the  injuries  already  done  to  amount  to 
the  sum  of  $500,  and  alleges  that,  if  con- 
tinued, they  will  amount  to  more  than  the 
sum  of  $5,000,  and  asks  for  an  accounting 
of  the  injury  done.  It  is  true  petitioner  does 
state  that  his  injuries  are  Irreparable,  but 
In  the  same  pleading  estimates  them  in  mon- 
ey, which  Is  a  contradiction  of  terms.  He 
falls  to  allege  that  the  respondents  are  in- 
solvent and  cannot  respond  in  damages,  or 
to  show  that  his  legal  remedies  are  inade- 
quate. Plaintiff  alleges  that  he  will  be  in- 
volved In  a  multiplicity  of  suits  unless  an 
injunction  is  granted.   The  record,  however, 
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shows  that  the  trespasses  complained  of  were 
made  under  the  direction  of  one  person,  his 
servants  and  agents,  and  not  by  several  per- 
sons controverting  the  same  right  and  each 
standing  on  his  own  claim  or  pretension. 

[3,  4]  The  right  to  equitable  relief  on  this 
ground  is  well  expressed  in  the  case  of 
Carney  v.  Hadley,  32  Fla.  344,  14  South.  4, 
22  L.  R.  A.  233,  37  Am.  St.  Rep.  101,  above 
cited,  in  the  following  language: 


"In  cases  of  repeated  trespasses,  where  it  is 
necessary  to  quiet  a  rightful  admitted  or  estab- 
lished possession,  chancery  has  often  interposed 
to  prevent  a  multiplicity  of  suits,  although  there 
may  be  a  remedy  at  law,  and  this  is  a  well- 
recognized  head  of  chancery  jurisdiction  when 
a  proper  case  is  presented.  The  court  will  not, 
however,  grant  an  injunction  against  one  person 
merely  because  he  is  guilty'  of  repeated  tres- 
passes where  the  legal  remedy  affords  an  ade- 
quate and  complete  redress  in  damages.  The 
rule,  as  stated  by  many  decisions,  is  that,  to 
justify  the  Interference  of  a  court  of  equity  in 
cases  of  trespass  in  order  to  avoid  a  multiplicity 
of  suits,  there  must  be  several  persons  con- 
troverting the  same  right,  and  each  standing  up- 
on his  own  claim  or  pretension.  Jerome  v.  Ross, 
supra  [7  Johns.  Ch.  315,  11  Am.  Dec.  484]; 
Hatcher  v.  Hampton,  7  Ga.  49;  Nicodemus  v. 
Nicodemus,  41  Md.  529;  Thorn  v.  Sweeney,  12 
Nev.  251 ;  John  A.  Roebling  Sons'  Co.  v.  First 
National  Banh  of  Richmond,  80  Fed.  [D.  C] 
744 ;  High,  In j.  f  700." 

Under  all  the  circumstances  of  the  case, 
and  when,  as  here,  the  petition  is  met  by 
respondents'  verified  answer,  denying  title 
and  possession  In  the  petitioner  and  alleging 
them  to  be  In  the  respondents,  and  where, 
as  here,  said  verified  answer  fully  and  fair- 
ly denies  all  equities  of  the  petition,  we  see 
no  reason  for  departing  from  the  general 
rule  dissolving  the  injunction  upon  the  an- 
swer disclosing  defendants'  claim  of  title,  and 
showing  that  they  are  acting  in  good  faith, 
believing  themselves  to  be  the  owners  of  the 
land  In  question. 

As  we  find  no  error  In  the  action  of  the 
lower  court  in  dissolving  the  temporary  in- 
junction and  dismissing  the  complaint,  the 
decision  Is  therefore  affirmed;  and  It  is  so 
ordered. 

PARKER,  C.  J.,  and  ROBERTS,  J.,  con- 
cur. 
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CLARK  et  aL  v.  CAWDELL.  (No.  10087.) 
(Supreme  Court  of  Oklahoma.   May  13,  1919.) 


(Syllabus  by  the  Court.) 

Appeal  and  Erbob  @=>80Q— New  Trial  $=> 
116(2)— Time  fob  Motion  fob  New  Tbial— 
Excuse—  Review. 
Sections  5035  and  5036,  Rev.  Laws  1910, 
requiring  a  motion  for  new  trial  to  be  filed 
within  three  days  after  the  verdict  or  decision 
is  rendered,  and  to  be  made  in  writing,  are 
mandatory;  and,  in  the  absence  of  a  showing 
that  the  party  filing  said  motion  has  been  un- 
avoidably prevented  from  doing  so  within  the 
time  fixed  by  statute,  this  court  will  not  con- 
sider errors  occurring  at  the  trial. 

Error  from  District  Court,  Grady  County; 
Will  Linn,  Judge. 

Action  to  quiet  title  by  Ethel  D.  Cawdell 
against  C.  B.  Clark  and  others.  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendants  bring  error.  Affirmed. 

McClure  &  CastelL  of  Sulphur,  for  plain- 
tiffs in  error. 

Bond,  Melton  &  Melton,  of  Chickasha,  for 
defendant  in  error. 

OWEN,  C.  J.  This  action  was  brought  by 
Ethel  D.  Cawdell  against  plaintiffs  in  error 
to  quiet  title  in  certain  described  premises  in 
Grady  county.  Judgment  was  entered  in  her 
favor  on  the  11th  day  of  January,  1918.  Coun- 
sel for  plaintiffs  in  error  at  that  time  sug- 
gested the  record  might  show  a  motion  for 
new  trial  filed  as  of  that  date  and  overruled, 
exceptions  allowed,  and  an  extension  of  time 
given  in  which  to  prepare  and  serve  case- 
made.  This  entry  was  made,  but  In  truth  and 
in  fact  no  motion  for  new  trial  was  filed  un- 
til the  26th  day  of  March,  191S.  The  grounds 
assigned  for  new  trial  are  on  account  of  er- 
rors alleged  to  have  occurred  during  the  trial. 

The  motion  not  having  been  filed  within 
three  days,  as  required  by  the  statute  (section 
5035,  R,  L.  1910)  the  judgment  of  the  lower 
court  must  be  affirmed  on  authority  of  Ronne 
v.  Hlrsh,  178  Pac.  88,  and  Ewert  v.  Wills,  178 
Pac.  87. 

All  the  Justices  concur,  except  SHARP  and 
HARRISON,  JJ.,  not  participating. 
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WILLIAMS  v.  HEWITT.    (No.  9478.) 

{Supreme  Court  of  Oklahoma.    Jan.  28,  1919. 
Rehearing  Denied  May  27,  1919.) 

(Syllabi*  by  th*  Court.) 

1.  Indians  «j=>10— Contbol  of  Estates— Spe- 
cial Legislation. 

The  estates  of  members  of  the  Osage  Tribe 
of  Indians  are  governed  by  special  legislation, 
and  the  provisions  of  general  legislation  do  not 
apply. 

2.  quabdian  and  wabd  «=»9%— guabdian 
of  Minob  Allottees  —  Poweb  of  County 
Cocbt  to  Appoint. 

The  office  of  a  proviso  in  an  act  is  to  con- 
ditionally suspend  the  operation  of  an  ante- 
cedent clause,  and  does  not  create  an  affirmative 
condition,  nor  defeat  the  operation  of  one  al- 
ready in  existence. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Indians  «=>10— Minob  Allottees— Juris- 
diction OF  COUNTT  COUBT—  "INCOMPE- 
TENCY." 

Under  Act  Cong.  April  18,  1912,  f  8,  amend- 
atory of  Allotment  Act  Cong.  June  28,  1906  of 
Osage  Tribe  of  Indians,  conferring  jurisdiction 
on  county  courts  over  estates  of  allottee  minor 
orphan  Indians,  and  of  the  property  of  deceased, 
insane,  or  other  incompetent  allottees,  such  in- 
competency to  be  determined  by  state  laws,  mi- 
nority is  not  "incompetency,"  but  merely  a  dis- 
ability. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incom- 
petency.] 

Commissioners'  Opinion.  Division  No.  3. 
Error  from  District  Court,  Osage  County. 

Proceeding  by  Rosa  Hewitt  Williams 
against  George  W.  Hewitt  for  the  appoint- 
ment of  a  guardian  of  certain  minors.  Pro- 
ceeding dismissed,  and  petitioner  brings  er- 
ror. Affirmed. 

H.  a  Hargis,  of  Pawhuska,  for  plaintiff  In 

error. 

Grinstead  &  Scott,  of  Pawhuska,  for  de- 
fendant in  error. 

SPRINGER,  C.  The  parties  will  be  re- 
ferred to  as  petitioner  and  respondent  This 
case  is  in  this  court  on  petition  in  error  from 
a  judgment  of  dismissal  by  the  district  court 
of  Osage  county.  The  petitioner,  a  member 
of  the  Osage  Tribe  of  Indians,  filed  a  peti- 
tion in  the  county  court  of  Osage  county, 
praying  for  the  appointment  of  a  guardian 
for  the  estates  of  Valorie  and  Loretta  Hewitt, 
minors,  aged  11  and  9  years,  respectively. 
These  minors  are  members  of  the  Osage  Tribe 
of  Indians,,  and  their  estates  consist  only  of 
lands,  funds,  and  mineral  interests  allotted 
to  them  by  reason  of  their  tribal  relations, 


under  the  act  of  Congress  of  June  28,  1906, 
commonly  known  and  referred  to  as  the 
Osage  Allotment  Act 

The  petitioner  is  the  mother  of  the  minors, 
for  whose  property  the  appointment  of  a 
guardian  is  sought  in  these  proceedings,  and 
likewise  she  is  the  mother  of  Maritus  Hewitt 
a  daughter  7  years  of  age,  and  William  G. 
Hewitt  a  sod  5  years  of  age;  the  two  last- 
named  children  not  being  members  of  the 
Osage  Tribe  of  Indians,  having  been-  born 
since  the  close  of  the  tribal  rolls,  and  there- 
fore having  no  estates,  Indian  or  otherwise. 
The  respondent  is  the  father  of  all  these  chil- 
dren and  is  a  nonmember  of  the  Osage  Tribe 
of  Indians. 

On  the  9th  day  of  March,  1917,  the  district 
court  of  Osage  county  granted  a  divorce  to 
the  respondent  and  also  awarded  the  care 
and  custody  of  all  of  the  children  of  the  par- 
ties to  this  proceeding,  to  him,  together  with 
all  of  the  rights  and  interests  of  said  chil- 
dren of  every  kind  and  nature  whatsoever. 
The  property  interests  of  said  children  were 
awarded  to  the  father  for  their  care,  control, 
and  education. 

Prior  to  the  act  of  Congress  of  June  28, 
1906  (34  Stat  539,  c.  3572),  the  Osage  Tribe 
of  Indians  was  the  owner  of  what  was  known 
as  the  Osage  Reservation,  now  Osage  county, 
OkL,  and  a  trust  fund  something  in  excess  of 
$8,000,000,  which  was  the  proceeds  of  the  sale 
of  tribal  lauds  in  Kansas,  and  which  fund 
was  held  in  the  treasury  of  the  United  States; 
the  government  paying  interest  thereon  at 
the  rate  of  5  per  cent  per  annum,  which  was 
paid  quarterly  and  prorated  to  the  individu- 
al members  of  the  tribe.  In  addition  to  the 
interest  payment  the  Osage  Tribe  of  Indians 
received  rentals  from  their  lands  for  grazing 
and  agricultural  purposes.  Their  lands  were 
held  in  common;  the  government  collecting 
the  rentals  and  paying  the  same  to  individu- 
al members  at  the  same  time  and  in  the  same 
manner  the  Interest  payments  were  made. 

Prior  to  the  Allotment  Act  these  people  re- 
ceived large  sums  as  royalties  accrued  from 
oil  and  gas  and  mining  operations,  and  these 
royalties  were  collected  and  distributed  by 
the  department  as  were  the  payments  of 
their  rentals  and  interest  on  their  trust  fund. 
These  In  a  great  measure  constituted  all  the 
tribal  incomes  prior  to  the  allotment.  Dur- 
ing all  the  time  the  government  acted  as 
guardian  of  these  people  in  the  collection  and 
payment  of  money  due  the  tribe,  the  funds 
belonging  to  the  minor  members  were  paid 
to  the  parents.  Paragraphs  1  and  2  of  sec- 
tion 4  of  the  Allotment  Act  read: 

(1)  "That  all  the  funds  of  the  Osage  Tribe 
of  Indians,  and  all  the  moneys  now  due  or  that 
may  hereafter  be  found  to  be  due  to  the  said 
Osage  Tribe  of  Indians,  and  all  moneys  that 
may  be  received  from  the  sale  of  their  lands  ia 
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Kbum  under  existing  law*,  and  all  moneys 
found  to  be  due  to  said  Osage  Tribe  of  Indians 
on  claims  against  the  United  States,  after  all 
proper  expenses  are  paid,  shall  be  segregated  as 
soon  after  January  first,  nineteen  hundred  and 
seven,  as  is  practicable  and  placed  to  the  credit 
of  the  individual  members  of  the  said  Osage 
Tribe  on  a  basis  of  a  pro  rata  division  among 
the  members  of  said  tribe,  as  shown  by  the 
authorized  roll  of  membership  as  herein  pro- 
vided for,  or  to  their  heirs  as  hereinafter  pro- 
vided, said  credit  to  draw  interest  as  now  au- 
thorized by  law ;  and  the  interest  that  may  ac- 
crue thereon  shall  be  paid  quarterly  to  the  mem- 
bers entitled  thereto,  except  in  the  case  of  mi- 
nors, in  which  case  the  interest  shall  be  paid 
quarterly  to  the  parents  until  said  minor  arrives 
at  the  age  of  twenty-one  years:  Provided,  that 
if  the  Commissioner  of  Indian  Affairs  becomes 
satisfied  that  the  said  interest  of  any  minor  is 
being  misused  or  squandered  he  may  withhold 
the  payment  of  such  interest:  And  provided 
further,  that  said  interest  of  minors  whose  par- 
ents are  deceased  shall  be  paid  to  their  legal 
guardians,  as  above  provided." 

(2)  'That  the  royalty  received  from  oil,  gas, 
coal,  and  other  mineral  leases  upon  the  lands 
for  which  selection  and  division  are  herein  pro- 
vided, and  all  moneys  received  from  the  sale 
of  town  lots,  together  with  the  buildings  there- 
on, and  all  moneys  received  from  the  sale  of 
the  three  reservations  of  one  hundred  and  sixty 
acres  each  heretofore  reserved  for  dwelling 
purposes,  and  all  moneys  received  from  grazing 
lands,  shall  be  placed  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  members  of 
the  Osage  Tribe  of  Indians  as  other  moneys  of 
said  tribe  are  to  be  deposited  under  the  provi- 
sions of  this  act,  and  the  same  shall  be  distribut- 
ed to  the  individual  members  of  said  Osage  Tribe 
according  to  the  roll  provided  for  herein,  in  the 
manner  and  at  the  same  time  that  payments  are 
made  of  interest  on  other  moneys  held  in  trust 
for  the  Osages  by  the  United  States,  except  as 
herein  provided." 

And  section  7  of  said  act  provides: 

That  the  lands  herein  provided  for  are  set 
aside  for  the  sole  use  and  benefit  of  the  individ- 
ual members  of  the  tribe  entitled  thereto,  or 
to  their  heirs,  as  herein  provided;  and  said 
members,  or  their-  heirs,  shall  have  the  right 
to  use  and  to  lease  said  lands  for  farming,  graz- 
ing, or  any  other  purpose  not  otherwise  specific- 
ally provided  for  herein,  and  said  members  shall 
have  full  control  of  the  same,  including  the  pro- 
ceeds thereof:  Provided,  that  parents  of  minor 
members  of  the  tribe  shall  have  the  control  and 
use  of  sai6*  minors'  lands,  together  with  the 
proceeds  of  the  same,  until  said  minors  arrive 
at  their  majority.  •  •  * " 

[1]  There  Is  nothing  In  the  Allotment  Act 
which  confers  Jurisdiction  upon  the  county 
court  of  Osage  county,  or  any  other  court,  to 
appoint  a  guardian  for  the  management  and 
control  of  lands,  funds  or  property  belonging 
to  members  of  the  Osage  Tribe  of  Indians. 
All  of  the  affairs  of  members  of  the  Osage 
Tribe  of  Indians  are  governed  by  special  leg- 
islation, and  the  provisions  of  the  general 
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laws  do  not  apply.   Lynn  v.  Brown,  88  OkL 
200, 132  Pac.  810. 
The  Allotment  Act  specifically  provides: 

"And  the  interest  that  may  accrue  thereon 
•  *  •  shall  be  paid  quarterly  to  the  parents 
until  said  minors  arrive  at  the  age  of  twenty- 
one  years:  Provided,  that  if  the  Commissioner 
of  Indian  Affairs  becomes  satisfied  that  said 
interest  of  any  minor  is  being  misused  or  squan- 
dered he  may  withhold  the  payment  of  such  in- 
terest." 

It  is  plain,  from  the  provisions  of  this  Act, 
that  it  was  the  intention  of  Congress  to  con- 
fer upon  the  Commissioner  of  Indian  Affairs 
supervisory  control  of  payments,  to  be  made 
to  parents,  of  the  minors'  interest;  and  it  is 
equally  plain  that  it  was  the  intention  of 
Congress  to  grant  unto  the  parents  the  right 
to  control  and  use  the  minors'  lands,  togeth- 
er with  the  proceeds  of  the  same  until  the 
minors  arrived  at  their  majority.  This  con- 
dition continued  until  the  act  of  Congress  of 
April  18,  1912  (37  Stat  86,  c  83),  which  act 
is  supplementary  and  amendatory  of  the  Al- 
lotment Act,  section  3  of  which  provides: 

"That  the  property  of  deceased  and  of  orphan, 
minor,  insane,  or  other  incompetent  allottees  of 
the  Osage  Tribe,  such  incompetency  being  deter- 
mined by  the  laws  of  the  state  of  Oklahoma, 
which  are  hereby  extended  for  such  purpose  to 
the  allottees  of  said  tribe,  shall,  in  probate  mat- 
ters, be  subject  to  the  jurisdiction  of.  the  county 
courts  of  the  state  of  Oklahoma,  but  a  copy  of 
all  papers  filed  in  the  county  court  shall  be 
served  on  the  superintendent  of  the  Osage  Agen- 
cy at  die  time  of  filing,  and  said  superintendent 
is  authorized,  whenever  the  interests  of  the  al- 
lottee require,  to  appear  in  the  county  court  for 
the  protection  of  the  interests  of  the  allottee. 
The  superintendent  of  the  Osage  Agency  or  the 
Secretary  of  the  Interior,  whenever  he  deems 
the  same  necessary,  may  investigate  the  conduct 
of  executors,  administrators,  and  guardians  or 
other  persons  having  in  charge  the  estate  of  any 
deceased  allottee  or  of  minors  or  persons  incom- 
petent under  the  laws  of  Oklahoma,  and  when- 
ever he  shall  be  of  opinion  that  the  estate  is  in 
any  manner  being  dissipated  or  wasted  or  is  be- 
ing permitted  to  deteriorate  in  value  by  reason 
of  the  negligence,  carelessness,  or  incompetency 
of  the  guardian  or  other  person  in  charge  of  the 
estate,  the  superintendent  of  the  Osage  Agency 
or  the  Secretary  of  the  Interior  or  his  repre- 
sentative shall  have  power,  and  it  shall  be  his 
duty,  to  report  said  matter  to  the  county  court 
and  take  the  necessary  steps  to  have  such  case 
fully  investigated,  and  also  to  prosecute  any 
remedy,  either  civil  or  criminal,  as  the  exigencies 
of  the  case  and  the  preservation  and  protection 
of  the  interests  of  the  allottee  or  his  estate  may 
require,  the  costs  and  expenses  of  the  civil  pro- 
ceedings to  be  a  charge  upon  the  estate  of  the 
allottee  or  upon  the  executor,  administrator, 
guardian,  or  other  person  in  charge  of  the  estate 
of  the  allottee  and  his  surety,  as  the  county 
court  shall  determine.  Every  bond  of  the  ex- 
ecutor, administrator,  guardian,  or  other  person 
in  charge  of  the  estate  of  any  Osage  allottee 
shall  be  subject  to  the  provisions  of  this  sec- 
tion and  shall  contain  therein  a  reference  here- 
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to:  Provided,  that  no  guardian  shall  be  appoint- 
ed for  a  minor  whose  parents  are  living,  nnless 
the  estate  of  said  minor  is  being  wasted  or  mis- 
used by  such  parents.   *  *  * " 

[3]  By  this  act  it  was  intended  to  confer 
jurisdiction  on  the  county  court  of  Osage 
county  over  the  estates  of  allottee  minor  In- 
dians, where  such  allottee  is  a  minor  orphan, 
and  the  property  of  deceased,  insane,  or  other 
incompetent  allottee  of  the  Osage  Tribe  of 
Indians.  Minority  is  not  incompetency  with- 
in the  meaning  of  the  act,  but  merely  a  dis- 
ability. The  precise  question  presented  by 
this  record  is  this: 

"Does  the  act  of  Congress  of  April  18,  1912, 
confer  upon  the  county  court  of  Osage  county 
jurisdiction  to  appoint  a  guardian  for  the  estate 
of  an  Osage  minor  Indian  where  both  parents 
are  living?" 

The  petitioner  in  this  case  relies  upon  the 
"proviso"  contained  in  the  last  act  referred 

to: 

"Provided,  that  no  guardian  shall  be  appoint- 
ed for  a  member  whose  parents  are  living,  un- 
less the  estate  of  said  minor  is  being  wasted  or 
misused  by  said  parents." 

It  is  observed,  by  reading  the  act,  that 
nothing  is  contained  in  the  body  thereof 
which  confers  jurisdiction  upon  the  county 
court  to  appoint  a  guardian  in  such  cases, 
except  as  contained  in  the  proviso.  In  the 
case  of  Joplin  Supply  Co.  v.  C.  C.  Smith,  182 
Mo.  App.  212, 167  S.  W..649,  it  is  said: 

"The  purpose  of  a  proviso  in  a  statute  is  not 
to  create  new  rights  or  make  new  laws  or  take 
away  old  ones  already  existing  or  repeal  a  part 
of  an  existing  substantive  law;  but  merely  to 
restrict  the  preceding  portion  of  the  statute  of 
which  it  forms  a  part" 

In  the  case  of  In  re  Application  of  Henry 
M.  Day  et  al.  for  Admission  to  the  Bar,  181 
111.  73,  54  N.  E.  646,  50  L.  R  A.  519,  it  is  said: 

"It  is  not  the  legitimate  office  of  a  proviso  to 
enlarge  the  enactment  to  which  it  is  appended." 

In  the  case  of  State  v.  Young,  74  Or.  399, 
145  Pac.  647,  it  is  said: 

"The  office  of  a  'proviso'  is  to  limit  or  restrain 
the  preceding  enactments,  and  it  cannot  be  held 
to  enlarge  such  enactments." 

In  the  body  of  the  opinion  in  the  case  of 
State  v.  Collins,  94  Wash.  310,  162  Pac.  556, 
it  is  said: 

"A  constitutional  or  statutory  provision  is  a 
restraint  or  limitation  upon,  and  not  an  addi- 
tion to,  that  which  precedes  it" 

In  the  case  of  Trimmer,  Treasurer  of  Gar- 
vin County,  v.  State  ex  rel.  Rennie,  43  OkL 
152, 141  Pac.  784,  it  is  said: 

"The  proviso  of  a  statute  is  a  clause  which 
generally  contains  a  condition  that  a  certain 
thing  shall,  or  shall  not  be  done  in  order  that 


something  in  another  clause  shall  take  effect 
It  implies  a  condition  and  defeats  the  operation 
of  the  antecedent  clause  conditionally." 

To  the  same  effect  Is  the  holding  by  this 
court  in  the  case  of  Board  of  County  Com- 
missioners of  Noble  County  v.  Whitney  (No. 
9355)  175  Pac.  112  (not  officially  reported). 

[2]  The  office  of  a  "proviso"  in  an  act  does 
not  create  a  new  right,  nor  does  it  destroy 
existing  rights  at  the  time  of  Its  adoption, 
and  there  being  nothing  In  the  act  of  April, 
1912,  which  provides  for  the  appointment  of 
a  guardian  of  the  property  of  Osage  minor 
Indians  where  £be  parents  are  living,  except 
that  which  Is  contained  in  the  "proviso,"  the 
Allotment  Act  which  confers  upon  the  par- 
ents the  control  and  use  of  the  minors'  lands, 
together  with  the  proceeds  of  the  same,  until 
said  minors  arrive  at  their  majority,  and 
which  authorizes  the  interest  payments  to  be 
made  to  the  parents,  but  which  contains  a 
supervisory  control  over  the  same  by  the 
Commissioner  of  Indian  Affairs,  applies. 

Having  reached  this  conclusion,  we  must 
hold  that  there  was  no  error  by  the  trial 
court  in  dismissing  the  petition,  and  accord- 
ingly its  ruling  thereon  is  in  all  respects  af- 
firmed. 

PER  CURIAM.  Adopted  in  whole. 


en  oki.  SB) 

HART-PARR  CO.  v.  DUNCAN.    (No.  8655.) 

(Supreme  Court  of  Oklahoma.   April  15,  1919. 
Rehearing  Denied  June  10,  1919.) 

(ByUabua  by  the  Court.) 

1.  Sales  <8=>124— Buteb's  Rioht  to  Rescis- 
sion— Conditions  Precedent. 

Where  a  traction  engine  is  purchased  un- 
der contract  warranting  the  engine  to  do  certain 
work,  and  the  contract  contains  the  further 
provision  that  if  inside  of  six  days  from  the 
date  of  its  first  nse  it  shall  fail  to  fill  the  war- 
ranty, *  *  *  notice  shall  be  given  the  seller 
of  the  defects  and  a  reasonable  time  given  the 
seller  to  remedy  the  defects,  and  the  further 
provision  that  "the  use  of  such  engine  after  the 
expiration  of  six  days  shall  be  conclusive  ev- 
idence of  the  acceptance  of  same  by  the  pur- 
chaser," held,  that  such  a  provision  does  not 
constitute  a  condition  precedent  to  the  pur- 
chaser's right  to  a  rescission  where  the  hold- 
ing and  use  of  such  engine  after  the  six  days 
has  been  at  the  instance  and  request  of  the 
seller  and  for  the  benefit  of  the  seller. 

2.  Sales  <g=»287  (6)— Rescission  bt  Bursa 
—Tender. 

(a)  Requested  instructions  examined,  and  held 
to  not  state  the  law  applicable  to  the  issues  in- 
volved. 

(b)  Where  a  failure  by  a  purchaser  to  make 
tender  within  the  time  provided  for  in  a  con- 
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tract  is  the  result  of  the  request  of  the  seller, 
and  where  such  delay  la  due  to  the  fault  of  the 
seller  and  due  to  no  fault  of  the  purchaser,  it 
is  not  error  for  the  court  to  refuse  to  submit 
to  the  jury  the  question  whether  tender  has 
been  made  within  a  reasonable  time. 

9.  Sales  oj=»279— Wabbanty— Issues. 

(a)  Instructions  of  the  court  examined,  and 
held  to  substantially  state  the  law  applicable 
to  the  facts  and  issues  in  the  case. 

(b)  Where  a  contract  of  purchase  of  an  oil 
traction  engine  contains  warranty  that  "the  en- 
gine will  develop  certain  horse  power,"  and  also 
a  warranty  that  "the  oil-cooling  device  will 
keep  the  cylinders  sufficiently  cooled  for  the 
successful  operation  of  the  engine,"  and  it  ap- 
pears from  the  evidence  that  the  failure  of  the 
engine  to  do  satisfactory  work  is  due  wholly  to 
the  defects  in  the  cooling  device,  it  is  imma- 
terial in  such  case  whether  the  engine  develops 
the  horse  power  it  is  warranted  to  develop,  and 
in  such  case  it  is  not  error  for  the  court  to  re- 
fuse to  submit  the  question  of  fact  to  the  jury 
whether  the  engine  will  develop  the  horse  power 
it  was  warranted  to  develop. 

4.  Sales  «=»130(4)  —  Warranty— Breach— 
Damaqis. 

.  Where  an  engine  is  purchased  under  war- 
ranty that  it  will  do  certain  work,  and,  rely- 
ing upon  such  warranty,  the  purchaser  executes 
his  promissory  notes  in  payment  thereof,  and 
such  warranty  is  breached  by  the  seller,  and 
the  purchaser  seeks  a  rescission  of  the  contract 
because  of  the  breach,  he  will  not  be  denied  the 
right  also  to  recover  the  actual  damages  he 
has  sustained  by  reason  of  the  breach. 

5.  Sales  «=»62~Coitt«aot— DrvisinmrT. 

Where  in  a  single  contract  an  oil  tractor 
engine  and  gang  plows,  each  represented  to  be 
perfectly  suited  to  the  other,  are  purchased  to- 
gether from  the  same  company  at  the  same 
time  and  for  the  specific  purpose  of  plowing, 
in  such  case  the  fact  that  the  engine  Is  supplied 
by  the  selling  company  from  its  house  in  one 
state  and  the  plows  from  its  house  in  another 
state,  and  the  fact  that  they  are  ordered  on 
separate  order  blanks  and  separate  notes  giv- 
en for  each,  do  not  render  the  contract  divis- 
ible, in  the  absence  of  other  evidence  that  it 
was  the  intention  of  the, parties  that  it  should 
be  divisible. 

Appeal  from  District  Court,  Tillman  Coun- 
ty ;  Cha8.  B.  Wilson,  Jr.,  Judge. 

Action  by  the  Hart-Parr  Company  against 
Joseph  T.  Duncan,  with  counterclaim  by  de- 
fendant for  affirmative  relief.  Verdict  and 
judgment  denying  plaintiff's  demand  and  al- 
lowing affirmative  relief,  and  from  the  judg- 
ment and  an  order  overruling  its  motion  for 
a  new  trial,  plaintiff  brings  error.  Affirmed. 

Mounts  &  Davis,  of  Frederick,  and  Chester 
I.  Long  and  Austin  M.  Cowan,  both  of  Wich- 
ita, Kan.,  for  plaintiff  in  error. 

Wilson  &  Roe,  of  Frederick,  for  defendant 
In  error. 
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HARRISON,  J.  The  governing  facts  in 
this  case  are  that  in  June,  1914,  plaintiff  In 
error,  the  hart-Parr  Company,  a  corpora- 
tion of  Charles  City,  Iowa,  sold  to  defendant 
in  error,  Jos.  T.  Duncan,  a  certain  40  horse 
power  oil  tractor  engine  and  two  six-furrow 
disc  plows,  taking  in  payment  Duncan's  five 
promissory  notes,  aggregating  $2,785,  secured 
by  mortgage  on  the  engine  and  plowa 

The  engine  was  warranted  to  do  good 
work,  but  would  not  do  so,  and  could  not  be 
made  to  do  so.  Duncan  notified  the  Hart- 
Parr  Company  of  such  fact,  and  refused  to 
pay  the  notes  because  of  the  worthlessness 
Of  the  engine,  whereupon  the  Hart-Parr  Com- 
pany brought  suit  on  the  notes.  Duncan 
answered,  denying  liability  on  the  notes  be- 
cause of  breach  of  warranty  by  the  company, 
and  also  asked  for  affirmative  relief  in  dam-, 
ages  alleged  to  have  been  caused  by  the  com- 
pany in  selling  him  a  defective  engine. 

The  company  replied  to  Duncan's  answer, 
and  the  case  was  tried  upon  the  issues  thus 
formed,  resulting  in  a  verdict  and  judgment 
releasing  Duncan  from  liability  on  the  notes 
and  giving  him  damages  in  the  sum  of  $294.- 
68,  the  amount  paid  by  him  for  freight  on 
the  engine. 

From  such  judgment  and  order  overruling 
motion  for  new  trial  the  Hart-Parr  Company 
appeals  upon  15  specific  assignments  of  er- 
rors, including  the  assignment  that  the  court 
erred  in  overruling  motion. for  new  trial, 
which  motion  itself  contained  14  grounds  for 
a  new  trial. 

The  entire  assignment  of  errors,  however, 
is  presented  and  argued  in  the  plaintiff  in 
error's  brief  under  the  following  topics: 

(1)  The  question  of  tender. 

(2)  A  refusal  to  give  requested  instructions. 
(8)  Errors  in  the  instructions  given  by  the 

court 

<4)  The  defendant  not  entitled  to  rescind. 
(5)  Errors  in  the  verdict  and  Judgment  in 
releasing  defendant  from  liability  on  the 
notes  given  for  the  plows. 

Under  the  first  proposition  it  is  contended 
by  plaintiff  in  error  that  the  defendant  ha* 
not  complied  with  the  provision  of  the  con- 
tract as  to  tender  of  the  engine,  and  war 
therefore  ,not  entitled  to  a  rescission  of  the 
contract  The  contract  In  question  consisted 
of  a  printed  order  furnished  by  the  company 
which  Duncan  had  signed  and  sent  In  to  the 
company  for  the  shipment  of  the  engine  and 
plows,  which  order  was  made  subject  to  the 
warranties  •contained  therein. 

Among  the  provisions  of  warranty  was  the 
provision  that  the  engine  would  develop  cer- 
tain horse  power;  also  the  provision  that 
the  oil-cooling  device  would  keep  the  cylin- 
ders sufficiently  cooled  for  the  successful 
operation  of  the  engine.;  and  the  further 
provision  that: 
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"If  inside  of  six  days  from  the  date  of  its 
first  use  it  shall  fail  to  fill  the  warranty  with 
respect  to  the  development  of  power,  notice 
shall  be  given  the  Hart-Parr  Company  at  their 
office  at  Charles  City,  Iowa,  by  registered  let- 
ter or  telegram,  stating  particularly  wherein 
it  fails  to  fill  the  warranty,  and  reasonable  time 
given  said  company  to  send  a  competent  person 
to  remedy  the  defects,  if  any  there  be;  the 
purchasers  rendering  necessary  and  friendly  as- 
sistance. If  the  engine  cannot  be  made  to  de- 
velop the  guaranteed  power,  it  _  shall  be  return- 
ed by  the  purchasers  free  of  charge  to  the  ship- 
ping point  where  received,  and  the  payments 
made  will  be  refunded,  and  no  further  claim 
is  to  be  made  on  the  company. 

"If  the  purchasers  fail  to  make  the  engine  do 
satisfactory  work  through  improper  manage- 
ment, inefficient  operators,  or  neglect  to  observe 
the  printed  or  written  directions  of  the  manu- 
facturers, then  the  purchasers  are  to  keep  the 
engine,  also  to  pay  all ,  necessary  expenses  in- 
curred by  any  man  sent  at  their  request  to 
put  the  engine  in  condition  for  successful  op- 
eration. 

"It  is  further  mutually  understood  and  agreed 
that  the  use  of  said  engine  after  the  expiration 
of  the  six  days  named  in  the  above  warranty 
shall  be  conclusive  evidence  of  the  acceptance 
of  the  same,  and  full  satisfaction  to  the  under- 
signed, who  agrees  thereafter  to  make  no  other 
claim  on  the  Hart-Parr  Company.   •  *  * " 

[1  ]  The  company  contends  that  the  defend- 
ant, by  keeping  the  engine  more  than  six 
days  after  he  had  received  It  and  by  not  re- 
turning it  at  the  end  of  six  days,  had  not 
compiled  with  the  conditions*  precedent  to 
his  right  to  rescission  and  was  not  in  posi- 
tion to  ask  for  a  rescission. 

A  number  of  cases  are  cited  in  support  of 
this  contention,  among  which  are  several 
Oklahoma  cases  as  well  as  cases  from  other 
states  in  support  of  the  general  rule: 

"Where  a  contract  of  sale  is  coupled  with  an 
express  warranty  which  stipulates  the  course 
to  be  pursued  by  the  purchaser  in  the  event  the 
warranty  fails,  such  stipulation  must  be  follow- 
ed by  the  purchaser  in  order  to  enforce  the 
warranty.*' 

But  the  above  rule  is  not  applicable  to  the 
facts  in  this  case.  The  testimony  discloses 
that  this  engine  was  brought  to  Duncan's1 
place  about  the  18th  day  of  June  and  put  to 
work  by  one  of  the  Hart-Parr  Company's 
experts,  but  failed  to  do  good  work  from  the 
very  beginning;  that  the  first  expert  re- 
mained with  the  engine  from  about  June 
18th  until  about  June  27th,  the  engine  from 
the  beginning  and  at  all  times  failing  to 
give  satisfaction.  After  the  first  expert 
left,  Duncan  called  up  the  company  and  in- 
formed them  that  the  engine  was  not  work- 
ing satisfactorily,  and  was  requested  by  the 
company  to  try  to  get  along  with  it  until 
they  could  get  a  man;  that  they  had  no 
available  man  at  that  time,  but  would  send 
one  as  soon  as  possible.  The  man  came  in 
about  a  week,  and  other  men  came  later; 
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and  they  continued  to  try  to  make  the  engine 
run  until  about  the  26th  of  September,  hav- 
ing spent  more  than  two  months  in  a  Tain 
endeavor  to  make  It  work,  and  all  this  delay 
at  the  instance  and  request  of  the  company. 

The  company's  expert  set  up  the  engine 
on  the  18th  of  June,  and  continued  from 
then  until  the  27th  day  of  June  trying  to 
make  it  run,  but  he  could  not  make  it  do 
satisfactory  work,  and,  when  the  company 
was  informed  of  this  fact,  it  requested  Dun- 
can to  get  along  with  it  until  another  ex- 
pert could  be  sent  Thus  the  failure  to  re- 
turn the  engine  according  to  the  stipulation 
relied  upon  by  the  company  was  brought 
about  at  the  instance  and  request  of  the  com- 
pany and  for  the  benefit  of  the  company.  In 
fact,  it  appears  from  this  testimony  that  all 
the  delay  in  failing  to  return  the  engine  and 
ask  for  a  rescission  of  the  contract  was  at 
the  request  of  the  company  and  for  the  bene- 
fit of  the  company.  The  company  continued 
to  send  experts  to  try  to  make  the  engine 
do  satisfactory  work  for  a  period  of  over 
two  months,  which  delay  was  of  no  ben- 
efit whatever  to  Duncan.  In  fact,  as  the  tes- 
timony shows,  Duncan  was  materially  dam- 
aged by  reason  of  the  delay.  The  company 
was  getting  all  the  benefit  of  the  delay  in 
the  hope  of  ultimately  making  this  engine 
do  the  work  instead  of  having  to  take  it  back 
or  replace  it  with  another  engine. 

Under  these  circumstances  there  is  no  rule 
of  law,  at  least  none  recognized  by  this 
court,  that  would  deny  Duncan  the  benefit 
of  the  provision  of  warranty  and  force  him 
to  take  a  worthless  engine  and  pay  $2,785 
for  it. 

[2]  It  is  contended  also  that  no  sufficient 
tender  was  made  by  Duncan.  This  conten- 
tion is  not  supported  by  the  evidence.  Even 
if  a  formal  tender  was  material,  such  con- 
tention Is  not  sustained  by  the  evidence. 

Plaintiff  in  error  lays  great  stress  upon  the 
fact  that  the  engine  at  the  time  suit  was 
brought  was  upon  Duncan's  premises  and  in 
his  possession,  and  that  the  provision  in  the 
contract  was  that  the  engine  should  be  re- 
turned to  the  railroad  station  at  Hollister. 
But  the  testimony  is  that  from  the  beginning 
the  company  had  knowledge  that  the  engine 
was  defective,  and  that  from  the  18th  of 
June  to  the  26th  day  of  September  this  de- 
fective engine  had  been  kept  by  Duncan  to 
Duncan's  material  detriment,  in  order  to  give 
the  company  opportunity  to  make  the  engine 
work,  if  it  could  be  made  to  do  so,  and  that 
at  the  end  of  this  time  Duncan,  having  be- 
come thoroughly  satisfied  that  the  engine  was 
absolutely  worthless,  and  could  not  possibly, 
be  made  to  do  satisfactory  work,  refused  to 
grant  any  further  delay,  and  notified  the 
company  that  the  engine  was  there;  that  it 
was  out  in  his  field;  that  he  was  ready  at 
any  time  to  deliver  It  at  Hollister,  and  would 
•do  so  upon  the  surrender  by  the  company  of 
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his  notes.  This  the  company  refused  to  do. 
Under  these  circumstances  Duncan  was  not 
required  to  return  the  engine  at  the  station 
at  which  it  had  been  received,  knowing  that 
the  company  would  not  receive  it  and-  had 
failed  and  refused  to  return  his  notes.  See 
Young  v.  Blackert,  51  OWL  285, 151  Pac  1057 ; 
Barber  Medicine  Co.  v.  Bradley,  48  OkL  82, 
150  Pac.  127 ;  Rawlings  v.  Ufer,  161  Pac  183, 
not  yet  officially  reported;  also  J.  I.  Case 
Threshing  Mach.  Co.  v.  Huber,  160  Mich.  92, 
125  N.  W.  66,  32  L.  R.  A.  (N.  S.)  212. 

Second  Proposition.  Under  this  proposi- 
tion plaintiff  in  error  contends  that  the  court 
erred  in  refusing  to  give  requested  instruc- 
tions 1,  2,  3,  and  4  requested  by  the  company. 
Under  the  evidence  in  this  case  the  request- 
ed instructions  were  properly  refused  by  the 
court  for  the  reason  that  they  did  not  state 
the  law  applicable  to  the  facts  in  the  case. 
The  requested  instructions  referred  to  are 
drawn  upon  the  theory  that  the  failure  of 
Duncan  to  return  the  engine  after  having 
used  it  six  days,  as  stipulated  in  the  order, 
was  due  to  Duncan's  fault,  when  as  a  mat- 
ter of  fact  it  appears  from  the  record  that 
Duncan's  failure  to  return  it  at  the  end  of 
six  days'  use  and  the  prolonged  delay  in 
asking  to  be  released  from  his  notes  was  due 
to  the  fault  of  the  company. 

It  is  also  contended  that  the  court  erred 
in  refusing  to  submit  to  the  Jury  the  ques- 
tion whether  or  not  tender  had  been  made 
within  a  reasonable  time.  This  contention 
likewise  is  based  upon  the  theory  that  the 
delay  in  making  tender  within  the  time  pre- 
scribed in  the  contract  was  due  to  the  fault 
of  Duncan,  which  failure,  as  we  have  hereto- 
fore observed,  cannot  be  sustained  under  the 
record.  ' 

[3]  Third  Proposition.  Under  the  third 
proposition  it  is  contended  that  the  court 
erred  in  its  instructions  to  the  Jury.  The  ar- 
gument in  this  regard  Is  based  partly  upon 
two  theories:  One,  that  Duncan  had  failed 
to  act  promptly  after  the  discovery  of  the 
defects  or  fraud,  and  that  the  failure  to  so 
act  was  due  to  his  own  fault ;  and  the  other, 
that  the  court  had  eliminated  from  the  case 
the  question  of  "whether  the  engine  would 
develop  the  horse  power  provided  for  in  the 
warranty,"  and  submitted  to  the  jury  only 
one  question,  "as  to  whether  the  cooling 
device  had  fulfilled  the  conditions  of  the  war- 
ranty." As  has  already  been  observed,  the 
question  as  to  whether  Duncan  acted  within 
a  reasonable  time  was  not  a  material  ques- 
tion in  the  case.  Under  the  circumstances, 
and  under  the  undisputed  facts  in  the  case, 
it  was  immaterial  whether  the  engine  devel- 
oped the  horse  power  it  was  warranted  to 
develop  or  not,  so  long  as  the  cooling  device 
was  so  defective  as  to  render  the  entire  en- 
gine worthies:  If  the  cooling  device  had 
done  the  part  it  was  warranted  to  do,  then 
the  engine  might  have  developed  the  horse 


power  it  was  warranted  to  develop,  but,  in- 
asmuch as  the  cooling  device  was  so  defec- 
tive that  the  engine  became  overheated  and 
the  cylinder  warped  and  rendered  useless 
and  worthless,  it  was  immaterial,  so  far  as 
this  case  is  concerned,  whether  it  would  have 
developed  the  horse  power  or  not,  and  hence 
no  error  to  eliminate  the  question  of  "horse 
power"  and  submit  to  the  jury  the  question 
alone  "as  to  whether  the  cooling  device  had 
fulfilled  the  warranty."  We  think  the  in- 
struction complained  of  was  a  substantially 
correct  statement  of  the  law  applicable  to 
the  issues  involved. 

Fourth  Proposition.  Under  this  proposi- 
tion it  Is  argued,  citing  a  number  of  authori- 
ties in  support  of  such  contention,  that  Dun- 
can, having  elected  to  sue  for  a  breach  of 
warranty,  could  not  thereafter  ask  for  rescis- 
sion of  the  contract,  and  the  court  erred  in 
submitting  the  case  to  the  jury  on  the  ques- 
tion of  rescission.  As  to  whether  this  con- 
tention should  be  sustained  if  plaintiff  in 
error's  premise  was  correct  we  do  not  feel 
called  upon  to  decide,  but  the  Issues  of  fact 
presented  by  the  pleadings  were  that  the 
company  brought  this  suit  upon  the  notes 
and  asked  for  judgment  for  the  face  value 
thereof  with  interest 

[4]  The  defendant  answered,  admitting  the 
execution  of  the  notes,  but  alleging  that 
they  were  given  in  consideration  of  the  ma- 
chine and  engine  Involved  here;  that  the 
engine  was  worthless,  and  therefore  the 
notes  were  given  for  no  consideration.  These 
facts,  if  true,  would  have  entitled  the  de- 
fendant to  a. rescission  of  the  contract  In 
additjon  to  these  facts  the  defendant  also 
alleged  that  by  reason  of  the  worthlessness 
of  the  engine  and  by  reason  of  the  fact  that 
a  worthless  engine  had  been  sold  to  him, 
he  had  been  damaged  to  the  extent  of  the 
freight  he  had  paid  on  the  engine,  which  was 
$294,  and  that  he  had  been  otherwise  dam- 
aged in  his  endeavor  to  make  the  engine 
work,  in  different  amounts  that  he  had  paid 
out  which  sums  would  not  have  been  neces- 
sary to  pay  out  if  the  engine  had  worked 
satisfactorily,  together  with  other  items  of 
damage  which  he  alleged  he  sustained  by 
reason  of  the  fact  that  the  company  had  sold 
him  an  engine  that  was  of  no  use  to  him. 
There  is  no  inconsistency  in  these  causes  of 
action.  If  the  company  had  sold  Duncan  an 
engine  warranted  to  do  good  work,  and,  re- 
lying upon  such  warranty,  Duncan  had  exe- 
cuted his  promissory  notes,  aggregating 
$2,785,  and  the  engine  should  prove  worth- 
less, prove  to  be  of  no  value  whatever  to 
Duncan,  and  fall  wholly  to  perform  the  work 
it  was  purchased  to  do,  the  work  It  was  war- 
ranted to  do,  then  upon  proof  of  such  facts 
Duncan  would  be  entitled  to  release  from  li- 
ability on  the  notes,  and  in  addition  to  that 
if  he  had  been  actually  damaged  by  reason  of 
fraud  perpetrated  by  the  company  in  selling 
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him  a  worthless  engine,  then  upon  proof  oi 
such  damage  he  would  be  entitled  to  recover 
therefor.  There  is  no  inconsistency  in  the 
two  causes  of  action.  Phillips  et  al.  v. 
Mitchell  et  al,  172  Pac.  85. 

Fifth  Proposition.  Under  this  proposition 
it  is  argued  that  the  court  erred  in  overrul- 
ing the  motion  of  plaintiff  for  Judgment  in 
its  favor  upon  the  two  notes  for  the  plows 
which  were  purchased  with  the  engine. 

[6]  This  contention  is  based  upon  the  as- 
sumption that  the  purchase  of  the  plows 
constituted  a  separate  contract,  and  despite 
the  fact  that  the  plows  and  engine  were  pur- 
chased under  separate  and  distinct  contract, 
the  failure  of  the  engine  to  come  up  to  the 
warranty  did  not  relieve  the  defendant  from 
liability  on  the  notes  given  for  the  plows, 
which  had  been  purchased  under  separate 
contract. 

Plaintiff  in  error  in  its  brief  says: 

"The  mere  fact  that  the  two  contracts  of 
purchase  were  made  at  the  same  time  and  may 
have  been  part  of  the  same  transaction  does  not 
prevent  the  contracts  from  being  divisible.  A 
separate  price  was  set  out  for  each,  separate 
notes  were  given  for  each  article,  and  separate 
orders  were  made  for  each.  Even  though  the 
purchase  was  covered  by  one  contract,  yet, 
where  separate  prices  are  given,  the  contract  is 
divisible,  and  a  rescission  of  part  of  the  divisi- 
ble contract  does  not  entitle  the  defendant  to 
rescission  as  to.  the  other"— citing  cases  in  sup- 
port of  this  contention. 

But  the  facts  in  the  case  do  not  support 
this  theory.  It  appears  from  the  record  that 
Duncan  wrote  to  the  Hart-Parr  Company  at 
Charles  City,  Iowa,  telling  them,  in  sub- 
stance, that  he  would  be  in  the  market  for 
an  engine  and  requesting  full  information 
as  to  the  kind  of  an  engine  suitable  to  his 
heeds  and  all  particulars  In  regard  to  what 
the  company  had  called  their  "free  trial 
offer."  In  reply  to  his  request  Duncan  re- 
ceived the  following  letter  from  the  com- 
pany at  Charles  City,  Iowa,  which  appears 
as  Exhibit  A  In  the  record,  to  wit: 

"Mr.  Joe.  T.  Duncan.  Route  1,  Hollister,  Old. 
—Dear  Sir:  Your  favor  just  at  hand,  request- 
ing full  particulars  about  our  free  trial  offer, 
and  telling  us  that  you  are  operating  a  half 
section  of  land,  and  that  you  expect  to  do  some 
road  grading  as  well  as  the  farm  work,  with 
your  tractor. 

"The  free  trial  offer  plan  that  has  been 
recently  put  into  force  by  our  company  makes 
it  possible  for  paying  one  dollar  down  on  the 
outfit,  and  also  leaves  it  up  to  you  to  decide 
whether  or  not  yon  can  afford  to  continue 
doing  your  work  with  horses,  and  do  expensive 
farming,  or  whether  you  want  to  do  cheaper 
farming,  the  Hart-Parr  way. 

"We  arc  building  our  tractors  in  several  sit- 
es, but  for  the  half  section  farm  we  recommend 
our  27  BHP  tractor,  and  a  set  of  our  four 
bottom  self  and  half  lift  plows. 

"However,  your  conditions  may  be  unusual, 
and  there  may  be  some  reasons  why  this  trac- 


tor wouldn't  be  the  best  one  for  your  work,  so 
we  are  asking  you  to  fill  out  the  inclosed  cou- 
pon, and  mail  it  promptly  to  our  office  at 
Wichita,  Kansas,  which  office  has  charge  of  all 
our  business  in  your  section.  They  are  familiar 
with  •your  farming  conditions  there  and  are  in 
position  to  advise  with  you  folly  and  completely 
as  to  which  one  of  our  rigs  you  ought  to  have 
on  your  farm. 

"They  will  take  the  matter  up  with  you  at 
once,  and  quote  you  our  prices  and  terms,  and 
explain  to  you  fully  all  about  this  free  trial  offer 
plan,  the  plan  that  makes  it  easy  for  you 
to  try  out  a  Hart-Parr  oil  tractor  to  your  own 
satisfaction  on  your  own  farm  and  find  out 
whether  or  not  it  would  do  the  business  for 
you.   We  are, 

"Yours  very  truly,  Sales  Department, 

"Hart-Parr  Co.,  by  D.  0.  HulL" 

It  is  observed  that  the  above  letter  plainly 
and  definitely  tells  Duncan  that  the  Wichita 
office  has  charge  of  all  the  Hart-Parr  busi- 
ness in  Duncan's  section  of  the  country,  and 
that  the  Wichita  office  would  advise  him  as 
to  What  was  best  suited  to  his  needs,  and, 
following  these  instructions  from  the  com- 
pany, Duncan  wrote  the  Wichita  office,  the 
office  which  the  company  said  had  charge  of 
all  its  business  in  Duncan's  section.  And, 
pursuant  to  Duncan's  letter  to  the  Wichita 
office,  a  Mr.  Thompson  was  sent  by  the  Wich- 
ita office  to  advise  what  he  needed  and  to 
sell  him  what  he  needed. 

Under  these  circumstances  Mr.  Thompson 
came  to  Duncan  not  merely  as  an  agent  with 
limited  authority,  but  as  the  authorized  rep- 
resentative of  the  Wichita  house,  which  had 
charge  of  all  the  company's  business  in  Dun- 
can's section  of  the  country.  Hence  any 
representations  made  by  Thompson  were  rep- 
resentations made,  by  the  company.  Thomp- 
son was  the  man  chosen  by  the  company  and 
sent  by  the  company  to  tell  Duncan  just 
what  he  needed.  The  company  spoke  through 
Thompson  to  Duncan,  and  the  company  is 
bound  by  the  representations  which  Thomp- 
son made  for  the  company  to  Duncan.  Hence 
the  company  told  Duncan,  through  Thompson, 
that  the  engine  in  question  was  the  kind  of 
engine  he  needed,  the  kind  that  would  serve 
his  purpose,  and  that  the  plows  in  question 
were  the  kind  of  plows  he  needed  for  his 
particular  purpose.  Duncan  needed  the  en- 
gine for  the  plows  and  needed  the  plows  for 
the  engine.  He  had  a  certain  work  to  be 
done;  he  had  no  use  for  either  without  the 
other,  and  no  use  for  either  unless  both 
would  work  satisfactorily.  Thompson  led 
him  to  believe  that  they  were  just  what  he 
needed,  and  upon  Thompson's  representations 
he  bought  the  plows  and  engine  with  which 
to  do  his  plowing.  It  was  all  one  contract, 
all  one  purchase.  The  fact  that  the  plow 
was  ordered  on  one  blank  and  the  engine  on 
another,  and  that  separate  notes  were  given 
for  each,  did  not  render  it  a  separable  or 
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divisible  contract,  or  make  It  two  distinct 
contracts. 

The  plows  which  were  suited  to  this  en- 
gine were  priced  at  a  certain  figure,  and  the 
engine,  that  was  suited  to  the  plows  was 
priced  at  a  certain  figure,  and  Duncan  upon 
a  certain  date  purchased  them,  all  for  a 
specified  price.  The  plows  were  kept  In 
stock  at  the  Wichita  office  and  the  engine 
kept  in  stock  at  the  Charles  City,  Iowa, 
office;  hence  the  necessity  of  two  separate 
order  blanks  to  complete  the  one  purchase, 
which  in  our  opinion,  in  absence  of  other 
evidence  that  the' parties  intended  it  to  be 
divisible,  constituted  one  Indivisible  purchase 
contract. 

The  court  therefore  did  not  err  in  refusing 
to  direct  judgment  for  the  company  on  the 
notes  given  for  the  plows. 

When  the  entire  case  is  summed  up,  it 
amounts  to  this,  that  Duncan  had  a  half  sec- 
tion of  land  that  he  wanted  to  have  plow- 
ed ;  he  needed,  the  engine  and  plows  to  do  It 
with ;  he  had  no  use  for  either  without  both. 
Thompson  was  sent  as  the  representative  of 
the  company  to  tell  Duncan  what  he  needed 
and  to  sell  it  to  him.  Relying  on  what 
Thompson  said  as  to  what  he  needed,  Duncan 
entered  into  a  purchase  contract  for  the  Im- 
plements or  instruments  which  combined  do 
his  plowing.  The  company  sold  him  what 
they  warranted  to  be  just  such  an  imple- 
ment or  combination  of  implements  as  would 
do  the  work  he  wanted  done,  and  took  his 
notes  aggregating  $2,785  in  payment.  The 
combination  was  worthless  to  Duncan,  and 
the  company  knew  it  to  be  worthless;  yet 
It  asked  the  court  for  judgment  for  the  full 
amount  of  the  notes  with  Interest.  Duncan 
asked  the  court  for  release  from  liability  on 
the  notes  and  for  damages  caused  by  the 
fraud. 

The  Issues  involved  were  submitted  to  the 
jury  by  the  court,  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant,  and  upon  such 
verdict  the  court  rendered  judgment. 

We  find  no  substantial  error  in  the  record. 

The  judgment  is  affirmed. 


(72  Okl.  320) 

SHARPE  et  al.  v.  STATE.    (No.- 8379.) 
(Supreme  Court  of  Oklahoma.   May  18,  1919.) 

<ByUdbu9  by  the  GourtJ 

Intoxicating  Liquors  «=>246— Seizumb  and 
FoRrrmJBB  —  Statutte — '"  Appurtenance." 

An  automobile  seized  July  21,  1915,  in  the 
unlawful  conveyance  of  intoxicating  liquor,  in 
the  presence  of  an  officer  having  power  to  serve 
criminal  process,  was  not  subject  to  seizure  by 
such  official  and  forfeiture  to  the  state,  under 
the  provision  of  section  3617,  Rev.  Laws  1910, 


and  is  not  an  "appurtenance"  within  the  mean- 
ing of  that  section  (following  One  Cadillac  Au- 
tomobile v.  State,  172  Pac.  62). 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appurte- 
nance.] 

Appeal  from  County  Court,  Ottawa  County; 
Vera  EL. Thompson,  Judge. 

Proceeding  by  the  State  of  Oklahoma  to 
forfeit  one  Buick  automobile  and  96  one-half 
pints  of  whisky,  with  Intervention  and  claim 
by  Nelle  Sharps  and  Floyd  Galther  and  by 
the  Hood  Implement  Company.  From  a  Judg- 
ment forfeiting  the 'automobile  to  State  and 
from  the  overruling  of  a  motion  for  a  new 
trial,  Nelle  Sharpe  and  Floyd  Galther  bring 
error.  Reversed  and  remanded,  with  direc- 
tion to  restore  the  automobile  to  the  inter- 
veners. 

Nesbitt  ft  Axley,  of  Miami,  for  appellants. 
S.  P.  Freeling,  Atty.  Gen.,  fox  the  State. 

McNEULu  J.  On  the  21st  day  of  July,  1915, 
EL  C.  Branson,  constable  of  Ottawa  county, 
arrested  Nelle  Sharpe  and  Floyd  Galther 
without  a  warrant  In  Ottawa  county  for  un- 
lawfully conveying  intoxicating  liquors,  and 
seized  the  liquors  and  the  automobile  In 
which  the  same  was  being  conveyed.  He 
made  a  return  to  the  county  court,  setting 
forth  the  description  of  the  liquor  and  the 
automobile,  whereupon  said  court  issued  a 
warrant  commanding  him  to  hold  said  proper- 
ty and  set  the  hearing  on  the  same  for  the 
5th  day  of  August,  1915. 

The  said  Nelle  Sharpe  and  Floyd  Galther 
filed  a  plea  of  intervention  claiming  to  be  the 
owner  of  said  automobile.  The  Hood  Imple- 
ment Company  filed  a  plea  of  intervention 
claiming  possession  of  said  automobile  by 
reason  of  a  chattel  mortgage  thereon.  The 
case  was  tried  upon  an  agreed  statement  of 
facts.  The  court  rendered  judgment  forfeit- 
ing said  automobile  to  the  state.  The  motion 
for  a  new  trial  was  overruled,  and  the  case 
Is  brought  here  for  reversal. 

This  case  is  controlled  by  former  decisions 
of  this  court  in  the  case  of  One  Cadillac  Au- 
tomobile v.  State,  172  Pac.  62,  wherein  the 
court  stated: 

"An  automobile  used  January  3,  1917,  in  the 
unlawful  conveyance  of  intoxicating  liquor  in 
the  presence  of  an  officer  having  power  to  serve 
criminal  process  was  not  subject  to  seizure  by 
such  official  and  forfeiture  to  the  state  under  the 
provisions  of  section  3617,  Rev.  Laws  1910,  and 
is  not  an  'appurtenance,'  within  the  meaning 
of  that  section,  which  provided:  'When  a  vio- 
lation of  any  provision  of  this  chapter  [chap- 
ter 39,  Intoxicating  Liquors]  shall  occur  in  the 
presence  of  any  sheriff,  constable,  marshal,  or 
other  officers  having  power  to  serve  criminal 
process,  it  shall  be  the  duty  of  such  officer,  with- 
out warrant,  to  arrest  the  offender  and  seize 


j For  other  cases  see  same  topic  and  KEY-NUMBER  u  all  Key-Numbered  Digests  and  Indexes 
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the  liquor,  bars,  furniture,  fixtures,  vessels,  and 
appurtenances  thereunto  belonging  so  unlawful- 
ly used.'" 

This  doctrine  has  been  followed  by  this 
court  in  the  case  of  State  v.  One  Ford  Auto- 
mobile (not  officially  reported)  174  Pac  489 ; 
Cox  et  al.  v.  State  (not  ofBicially  reported) 
173  Pac  445;  One  Hudson  Super-Six  Auto- 
mobile v.  State  (not  officially  reported)  173 
Pac.  1137. 

The  seizure  in  this  instance  having  been 
made  prior  to  the  taking  effect  of  the  act  ap- 
proved March  24,  1917,  it  is  held  by  the 
former  opinions  of  this  court  that  there  is 
no  authority  under  section  3617,  Revised 
Laws  1910,  to  justify  the  seizure  and  confis- 
cation of  an  automobile,  although  it  had  been 
used  in  an  unlawful  conveyance  of  intoxicat- 
ing liquor. 

It  is  therefore  ordered  that  the  case  be 
reversed  and  remanded  with  instructions  to 
restore  the  automobile  to  the  interveners. 

SHARP,  PITCH  FORD,  HARRISON,  RAI- 
NBY,  and  JOHNSON,  JJ.,  concur. 


AMERICAN  INT.  CO.  v.  BREWER  et  al. 

(No.  8778.) 

(Supreme  Court  of  Oklahoma.    Dec  24,  1918. 
Rehearing  Denied  May  27,  1919.) 

(ByUabut  by  the  Court.) 

1.  Guardian  and  Wabd  <*=»98— Sale  bt 
Guabdian— Payments— Security. 

Where  property  of  a  minor  is  sold  by  a 
guardian  partly  on  time  and  partly  on  defer- 
red payments,  the  deferred  payments  must  be 
secured  by  a  first  lien  on  the  land  together  with 
such  other  security  as  the  court  may  deem  suf- 
ficient 

2.  Guabdian  and  Wabd  «=»  105(1)— Guard- 
ian's Sale— Avoidance— Fbaud. 

A  guardian's  sale  of  land  can  be  avoided 
by  pleading  and  proving  fraud  in  making  the 
sale  or  the  court  may  give  such  other  relief  as 
may  be  authorized  by  equitable  principles. 

3.  Evidence  «=>65— Guabdian  and  Wabd 
«J=>108— Guabdian's  Sale— Notice  to  Pub- 
chaseb. 

In  case  land  of  a  minor  is  sold  by  the  guard- 
ian, the  purchaser  and  all  others  afterwards 
dealing  with  the  land  are  charged  with  notice 
of  the  probate  proceedings  through  which  the 
sale  is  made,  also  of  the  law  involved,  and  must 
take  notice  that,  in  case  there  are  deferred  pay- 
ments, the  same  must  be  secured  by  a  first  lien 
on  the  land  sold. 

4.  Infants  «=»74,  77— Guabdian  Ad  Litem— 
Litigation — Pasties. 

A  guardian  ad  litem  of  a  minor  is  the  arm 
of  the  court  extended  to  protect  the  minor  who 


is  incapacitated  to  look  after  his  own  inter- 
ests, and  when,  in  order  to  guard  the  minor's 
rights,  it  becomes  necessary,  the  court  should 
direct  the  guardian  ad  litem  to  make  all  persons 
parties  to  the  litigation  whose  presence  is  nec- 
essary to  give  the  court  jurisdiction  to  grant 
proper  and  adequate  relief  to  the  minor. 

Commissioners'  Opinion,  Division  No.  L 
Error  from  District  Court,  Stephens  Coun- 
ty; Cham  Jones,  Judge. 

Foreclosure  action  by  the  American  In- 
vestment Company  against  B.  L.  Brewer, 
David  H.  Spain,  a  minor,*  and  others,  with 
cross-petition  by  T.  B.  Reeder,  guardian  ad 
litem  of  David  H.  Spain,  minor.  Judgment 
for  the  minor  on  the  cross-petition,  and 
plaintiff  brings  error.  Remanded,  with  di- 
rections. 

H.  E.  Oakes,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

T.  B.  Reeder,  guardian  ad  litem,  of  Duncan, 
for  defendants  In  error. 

STEWART,  C.  David  H.  Spain  is  a  minor 
Indian  owning  certain  lands  situated  in 
Stephens  county;  Thomas  H.  Spain  being 
his  guardian.  On  application  for  order  of 
the  county  court  the  guardian  sold  the  land 
of  the  minor  to  B.  L.  Brewer,  $2,000  being 
the  consideration,  $1,100  of  which  was  to  be 
cash,  the  remainder  to  be  secured  by  mort- 
gage against  the  land.  The  guardian  made 
his  report  to  the  court,  and  the  sale  was  ap- 
proved, and  guardian's  deed  executed.  The 
evidence  shows  that  B.  L.  Brewer  was  with- 
out funds,  and  that,  by  arrangement  with 
the  guardian  before  he  paid  the  cash  con- 
sideration, the  guardian's  deed  was  executed 
and  the  land  was  mortgaged  by  Brewer  to 
the  American  Investment  Company  to  secure 
a  loan  of  $1,100,  and  what  is  known  as  a 
commission  mortgage  was  executed  as  a 
part  of  the  same  transaction  to  C.  E.  Cartt  to 
secure  two  notes  of  $165  each,  said  commis- 
sion mortgage  being  second  to  the  mortgage 
made  to  the  American  Investment  Company ; 
that  afterwards  C.  E.  Cartt  transferred  the 
commission  mortgage  to  the  American  In- 
vestment Company.  The  $1,100  was  paid  to 
the  guardian,  and  a  third  mortgage  given  to 
secure  the  minor  for  the  remainder  of  the 
purchase  price.  It  does  not  appear  that  the 
court  made  investigation  of  the  facts  at  the 
time  of  approving  the  sale  and  transfer,  but 
granted  relief  upon  the  representations  of 
the  guardian  in  the  return  of  the  sale  which 
showed  the  payment  of  the  cash  considera- 
tion and  proper  security  for  the  unpaid  part. 
On  failure  to  pay  the  notes  secured  by  the 
commission  mortgage  when  due,  the  Ameri- 
can Investment  Company  brought  foreclosure 
action  on  the  commission  mortgage,  alleg- 
ing in  the  petition  that  the  first  mortgage 
for  $1,100  had  been  transferred  by  the  com- 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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pany  and  was  not  at  the  time  owned  by  the 
plaintiff;  a  foreclosure  of  the  commission 
mortgage  only  being  asked.  T.  B.  Reeder 
was  appointed  guardian  ad  litem  for  the 
minor,  and  appeared  and  filed  answer  and 
cross-petition  setting  np  necessary  facts 
showing  collusion  and  fraud  between  the 
guardian  of  the  minor,  the  American.  Invest- 
ment Company  and  B.  L.  Brewer,  the  pur- 
chaser of  the  land,  and  asking  that  all  mort- 
gages against  the  land  be  canceled  and  all 
cloud  be  removed  from  the  minor's  title  to 
the  same,  also  praying  in  the  alternative  that 
the  mortgage  made  for  the  purpose  of  secur- 
ing the  unpaid  purchase  price  coming  to 
the  minor  be  declared  superior  to  all  mort- 
gages and  liens  against  the  land,  and  that 
the  same  be  foreclosed.  Upon  a  trial  being 
had,  the  court  ordered  that  the  title  and 
possession  of  the  premises  be  settled  and 
quieted  in  the  minor  as  against  any  and  all 
claims  or  demands  of  the  plaintiff  and  other 
defendants  who  had  been  made  parties  and 
those  claiming  under  them ;  that  the  guard- 
ian's deed,  the  commission  mortgage,  and 
all  other  deeds  or  documents  be  canceled  and 
removed  as  clouds  upon  the  title  of  the 
minor;  that  the  American  Investment  Com- 
pany and  those  claiming  by,  through,  or  un- 
der it,  and  the  defendants,  and  each  of  them, 
and  those  claiming  through,  by,  or  under 
them,  or  either  of  them,  be  perpetually  en- 
joined from  claiming  any  right,  title,  inter- 
est, or  estate  in  and  to  the  land  adverse  to 
the  minor,  from  which  judgment  the  plain- 
tiff duly  appeals  to  this  court,  and  as  grounds 
for  reversal  urges  the  following  propositions: 

"First.  The  judgment  is  void  for  the  reason 
that  said  court  had  no  jurisdiction  of  the  par- 
ticular matter  which  the  judgment  professed  to 
decide. 

"Second.  The  fact  that  the  prayer  to  the  an- 
swer of  said  defendant  prayed  that  plaintiff's 
mortgages  and  certain  deeds  through  which  it 
claims  be  canceled  as  clouds  upon  his  title  did 
not  warrant  the  court  in  canceling  the  same. 

"Third.  The  validity  of  the  guardianship  sale 
cannot  be  attacked  in  this  proceeding." 

[2]  Under  the  first  proposition  the  plain- 
tiff in  error  urges  that  the  court  had  no 
jurisdiction  to  render  the  particular  judg- 
ment for  the  reason  that  the  same  was  en- 
tirely outside  the  issues  in  the  case;  in  other 
words,  that  the  pleadings  were  not  suffi- 
cient to  authorize  the  court  to  render  the 
particular  judgment.  Our  attention  is  called 
to  Standard  Savings  &  Loan  Association  v. 
Anthony  Wholesale  Grocery  Company,  162 
Pac.  451,  L.  R.  A.  1917D,  1029;  Jefferson  v. 
Gallagher,  56  Okl.  405,  150  Pac.  1071 ;  Sharp 
v.  Sharp,  166  Pac.  175,  L.  R.  A.  1917F,  562 ; 
Rogers.  Treasurer,  et  al.  v.  Duncan,  156  Pac. 
678;  Rogers  v.  Bass  &  Harbour  Furniture 
Co.,  47  Okl.  786,  150  Pac.  706;  Angles  v.  Mc- 
Master  et  al.,  17  Okl.  501,  87  Pac.  660;  Choi 
v.  Turk  et  al.,  55  Okl.  499,  154  Pac.  1000;  23 
Cyc  683. 


The  second  proposition  Is  necessarily  em- 
braced in  the  first,  being  argumentative  and 
merely  meant  to  suggest  that,  as  the  issues 
joined  did  not  authorize  the  particular  judg- 
ment, the  prayer  could  not  cure  the  failure 
to  make  necessary  allegations.  There  is  no 
doubt  about  the  soundness  of  the  authorities 
presented  nor  of  the  abstract  proposition  of 
law  urged  by  plaintiff  in  error,  but,  on  an 
examination  of  the  pleadings  in  the  case,  we 
find  that  the  facts  showing  the  fraud  have 
been  sufficiently  pleaded,  and  that  the  alle- 
gations have  been  sustained  by  the  proof. 
The  relief  sought  being  equitable,  it  was 
therefore  the  duty  of  the  court,  under  the 
pleadings  and  the  proof,  to  render  such 
judgment  as  would  adequately  protect  the 
Injured  minor,  at  the  same  time  doing  equity 
between  the  parties.  As  to  the  third  proposi- 
tion, that  the  validity  of  the  guardianship 
sale  cannot  be  attacked  in  this  proceeding, 
we  desire  to  say  that  the  rule  of  law  which 
the  plaintiff  in  error  seeks  to  invoke  does 
not  apply  to  a  proceeding  to  set  aside  a  sale 
or  cancel  instruments  affecting  the  title  of 
land  on  the  ground  of  fraud,  and  that  upon 
a  proper  showing  such  relief  may  be  had 
whether  the  fraud  is  In  connection  with  a 
guardian's  sale  approved  by  the  court  or 
otherwise.  The  thing  necessary  to  be  de- 
termined is  whether  or  not  there  was  fraud 
in  the  sale,  and,  if  fraud  .was  perpetrated, 
the  fact  that  it  has  the  appearance  of  judi- 
cial sanction  does  not  affect  the  right  of  the 
defrauded  person  to  equitable  relief. 

[1  ]  The  American  Investment  Company 
and  all  other  persons  dealing  with  the  land 
in  question  were  charged  with  notice  of  the 
probate  proceedings  which  showed  that  the 
minor's  land  was  sold  partly  for  cash  and 
partly  on  time  and  are  also  presumed  to 
know  and  are  charged  with  notice  of  the 
law  as  to  guardianship  sales.  The  statute 
which  applies  Is  section  6567,  R.  L.  1910, 
which  reads: 

"All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  pay- 
ments, not  to  exceed  three  years,  bearing  date 
from  date  of  sale,  as,  in  the  discretion  of  the 
county  judge,  is  most  beneficial  to  the  ward. 
Guardians  making  sales  must  demand  and  re- 
ceive from  the  purchaser  a  bond  and  mortgage 
on  the  real  estate  sold,  with  such  additional 
security  as  the  judge  deems  necessary  and  suf- 
ficient to  secure  the  faithful  payment  of  the 
deferred  payments  and  the  interest  thereon." 

As  we  construe  such  statute,  it  is  neces- 
sary that  a  cash  payment  be  made  and  that 
the  balance  be  secured  by  a  first  mortgage  on 
the  land  with  such  additional  security  as 
the  county  judge  may  deem  sufficient.  While 
the  statute  does  not  in  its  terms  require  a 
first  mortgage  on  the  land,  it  would  be  un- 
reasonable to  hold  that  the  Legislature  had 
any  other  intent  It  would  also  be  violative 
of  the  terms  of  the  statute  requiring  part 
cash  that  the  minor  should  furnish  the  se- 
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curlty  out  of  the  identical  property  sold  for 
the  purpose  of  procuring  the  money  for  the 
cash  payment  This  would  not  be  a  cash 
payment,  but  would  amount  in  effect  to  per- 
mitting the  guardian  to  make  a  first  mort- 
gage on  the  land  and  then  sell  the  equity 
without  any  cash  payment,  merely  securing 
the  remaining  purchase  price  by  a  mortgage 
alone  upon  the  equity  sold.  The  courts  will 
not  uphold  such  circumvention  in  dealing 
with  the  property  of  minors.  In  addition  to 
being  charged  with  notice  of  the  probate  pro- 
ceedings and  of  the  law,  the  American  In- 
vestment Company  had  actual  knowledge  of 
the  arrangements  between  Brewer  and  the 
guardian,  as  is  shown  by  a  letter  in  the 
record  admitted  to  have  been  written  by 
them  sent  to  their  agents,  Womack  ft  Brown, 
at  Duncan,  Old.,  at  the  time  of  closing  the 
loan  and  prior  to  the  recording  of  a  mort- 
gage given  to  secure  the  minor,  which  letter 
in  part  reads: 

"We  are  paying  this  loan  out  upon  the  prom- 
ise of  your  Mr.  Womack  that  he  will  procure 
an  acknowledged  statement  from  Thomas  H. 
Spain,  the  guardian,  waiving  all  rights  for 
the  balance  of  the  purchase  money  in  favor  of 
this  company,  and  that  if  Mr.  Spain  takes  a 
mortgage  for  any  part  of  the  purchase  money, 
said  mortgage  will  recite  that  same  is  inferior 
to  $1100.00  mortgage  to  the  American  Invest- 
ment Company  dated  March  28th,  1913,  re- 
corded in  Book  -  ,  page   ,  and  to  a 

second  mortgage  to  C.  E.  Cartt  for  $330.00, 
same  date,  recorded  in  Book  ,  page  ■ 

"We  know  that  your  Mr.  Womack  under- 
stands exactly  what  is  necessary  and  we  want 
you  to  send  us  an  exact  copy  of  the  language 
that  you  use  in  the  third  mortgage  that  we  may 
place  with  our  files  and  know  that  we  are  pro- 
tected and  will  have  the  matter  always  before 
us  for  ready  reference." 

[3, 4]  We  are  of  the  opinion  that  the  court 
was  authorized  to  grant  the  relief  which  Is 
provided  for  in  the  judgment,  and  that,  under 
the  state  of  pleadings  and  with  the  parties 
at  that  time  before  the  court,  no  more 
adequate  relief  could  have  been  afforded. 
But  the  record  in  this  case  discloses  to  us 
that  the  minor  did  not  obtain  all  of  the 
relief  to  which  he  was  entitled,  due  to  the 
fact  that  the  assignee  of  the  first  mortgage 
was  not  made  a  party  to  the  proceeding. 
Ordinarily  this  court  would  let  the  matter 
rest  where  it  is,  in  view  of  the  fact  that  the 
party  interested  did  not  file  the  proper  plead- 
ings or  take  proper  steps  toward  making 
other  parties;  but  a  different  course  should 
fee  pursued  where  the  interests  of  a  minor 
are  Involved.  The  guardian  ad  litem  is  the 
arm  of  the  court  extended  to  protect  the 
minor,  who,  because  of  his  minority,  is  in- 
capacitated to  act  for  himself  and  is  unable 
to  protect  his  own  interests.  Minors  and 
Incompetent  persons  are  the  especial  objects 
of  attention  of  the  courts  and  it  Is  the 
duty  of  the  court,  whenever  the  necessity  ap- 


pears to  advise  the  guardian  ad  litem  as  to 
what  steps  to  take  and  what  pleadings  to 
file.  It  Is  clear  that  the  assignee  of  the' 
first  mortgage  should  have  been  made  a  party 
to  the  proceedings  below  in  order  that  the 
minor  could  have  all  the  relief  to  which  the 
facts  entitled  him.  Under  the  state  of  the 
record .  it  Is  clear  that  the  assignee  was 
charged  with  notice  of  the  probate  proceed- 
ings showing  the  return  of  the  sale  and  of 
the  law  Involved,  but  a  judgment  could  not 
be  rendered  affecting  his  rights  without  hav- 
ing him  before  the  court  as  a  party.  The 
assignee,  under  the  law,  was  not  an  inno- 
cent purchaser  for  value.  We  think  that  the 
facts  would  warrant  the  cancellation  of  the 
guardian's  deed  and  also  all  transfers  of  the 
land  or  Incumbrances  against  the  same, 
since  the  guardian's  sale,  but,  under  the  rule 
that  he  who  seeks  equity  must  do  equity,  it 
would  be  the  duty  of  the  minor  to  restore 
everything  of  value  which  he  has  received 
before  the  cancellation  of  the  first  mortgage 
should  be  awarded.  The  guardian  was  paid 
$1,100  as  the  proceeds  of  the  loan  made  by 
the  American  Investment  Company;  the  pre- 
sumption being  that  the  minor  received  the 
benefit  thereof.  There  is  no  evidence  before 
us  to  show  whether  or  not  the  guardian 
had  squandered  this  money.  We  assume 
that,  if  such  is  the  case,  there  is  a  suffi- 
cient bond  to  protect  the  minor,  and,  as  it 
does  not  appear  that  the  price  received  for 
the  land  was  inadequate,  we  are  also  of  the 
opinion  that,  If  for  the  minor's  best  interest, 
the  court  would  be  authorized  to  declare  the 
mortgage  given  to  secure  the  balance  of  the 
purchase  price  of  the  land  superior  to  all 
other  outstanding  liens  against  the  land  not 
existing  at  the  time  of  the  sale,  and  that 
such  mortgage  so  declared  be  a  first  lien, 
that  the  same  be  foreclosed,  and  the  proceeds 
first  applied  to  the  payment  of  such  mortgage 
indebtedness,  costs,  and  taxes.  This  being 
an  equity  case,  the  court  has  authority  to 
modify  the  judgment  so  as  to  do  justice  be- 
tween the  parties  or  to  remand  the  case  to 
the  trial  court  for  such  purpose.  Not;  having 
the  assignee  before  us,  we  are  unable  to  modi- 
fy the  Judgment;  therefore  we  have  decided 
to  remand  the  case  to  the  trial  court  for 
further  proceedings,  where  all  necessary  par- 
ties can  be  brought  before  the  court. 

It  Is  ordered  that  the  cause  be  remanded 
to  the  trial  court,  with  directions  to  set 
aside  the  original  judgment  and  require  the 
guardian  ad  litem  to  make  the  assignee  of 
the  Indebtedness  secured  by  the  first  mort- 
gage a  party  to  the  proceedings,  and  that 
the  trial  court  hear  and  determine  the  issues 
in  accordance  with  the  views  herein  express- 
ed, allowing  or  ordering  such  amendments 
to  the  pleadings  as  the  court  In  Its  discre- 
tion may  find  proper. 

PER  CURIAM.  Adopted  In  whole. 
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CASTLE  y.  REEBURGH  et  al 


(Supreme  Court  of  Oklahoma.    Feb.  18,  1910. 
Rehearing  Denied  May  27,  1919.) 

(Byllabu$  by  the  Court.) 

1.    WATERS  AND  WATER  COURSES  «S»178<2)— 

Obstruction  —  Damage  to  Crops  —  Meas- 
UBB. 

In  an  action  for  damages  for  injury  to 
growing  crops,  caused  by  damming  up  a  water 
course,  causing  the  same  to  overflow  upon  the. 
land  of  another,  where  the  evidence  discloses 
that  part  of  the  crops  were  planted  and  ruined 
by  reason  of  the  overflow,  and  that  thereafter 
the  land  was  replanted,  and  the  crops  culti- 
vated and  harvested,  the  measure  of  damages 
plaintiff  will  be  entitled  to  recover  will  be  the 
difference  between  the  reasonable  market  value 


OASTLE  v.  REEBURGH  2»7 
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S.  B.  Garrett  and  Wllklns  B.  Garrett,  both. 
(No.  9138.)  of  Mnngum,  for  plaintiff  in  error. 

H.  D.  Henry,  of  Man  gum,  for  defendants 
in  error. 


of  the  crops  which,  as  shown  by  the  evidence,  and  across,  and  spread  oNr  KaA  across 


.  McNEILL,  J.  This  was  an  action  commenc- 
ed In  the  district  court  of  Greer  county  by  S. 
P.  Reeburgh  and  William  Rimmer  against 
William  E.  Castle ;  the  petition  alleging  that 
the  said  William  E.  Castle  Had  built  and  con- 
structed a  certain  ditch  and  embankment 
across  his  land,  which  was  without  authority 
of  law,  and  was  unnecessary  and  without  re- 
gard to  the  land  of  the  plaintiff,  thereby  Ail- 
ing up  and  stopping  the  natural  water  course 
of  said  Spring  Branch  stream,  which  passed 
across  the  surrounding  country,  adjacent  to 
said  land,  thereby  damming  up  said  water 
course  and  causing  the  water  to  flow  down 
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wonld  have  been  raised  on  such  land,  bad  not 
said  overflow  occurred,  and  the  market  value  of 
any  crops  actually  raised  thereon. 

(a)  If  no  crops  were  planted,'  or,  if  planted, 
failed  to  come  up,  by  reason  of  the  overflow, 
then  the  plaintiffs  recovery  will  be  the  reason- 
able rental  value  of  the  land  for  such  year  or 
years. 

2.  Waters  and  Water  Courses  «J=»119(1>— 
Surface  Waters  —  Diversion  —  Rights  or 
Proprietors. 

The  common  law  governing  the  diversion  of 
surface  water,  as  adopted  and  applied  in  this 
state,  has  been  modified  and  restricted  to  this 
extent,  namely:  That  each  proprietor  may  di- 
vert the  same,  to  cast  it  back  or  pass  it  along 
to  the  next  proprietor,  provided  he  can  do  so 
without  injury  to  such  adjoining  proprietor. 
Under  this  rule  of  law,  no  one  is  permitted  to 
sacrifice  his  neighbor's  property  in  order  to 
protect  his  own. 

3.  Waters  and  Water  Courses  <8=>179(5)— 
Overflow  —  Injury  to  Crops  —  Instruc- 
tion. 

In  an  action  for  damages  for  injury  to  grow- 
ing crops,  caused  by  the  damming  up  of  a  water 
course,  where  the  answer  is  a  general  denial, 
and  there  was  some  evidence  that  another 
branch  had  overflowed  on  this  land,  but  no  evi- 
dence as  to  the  condition  of  the  crops,  or  the 
damage  done  to  the  crops  by  said  overflow,  or 
what  time  of  year  said  overflow  occurred,  under 
the  pleadings  and  the  character  of  evidence 
offered,  it  was  not  error  to  refuse  an  instruc- 
tion, requested  by  the  defendant,  to  the  effect 
that  the  defendant  would  not  be  liable  for  any 
damage  caused  by  the  overflow  of  any  other 
branch  which  contributed  to  said  damage. 

Error  from  District  Court,  Greer  County; 
W.  C-  Crow,  Judge. 

'  Action  by  S.  P.  Reeburgh  and  another 
against  William  E.  Castle.  Verdict  and  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Affirmed. 


acres  of  land  belonging  to  plaintiff,  and  there 
stand  and  flood  the  lands  of  plaintiff;  that 
during  the  years  1912, 1913,  and  1914,  William 
Rimmer  was  farming  the  land  of  Reeburgh, 
and  giving  a  share  of  the  crop  as  rent:  that 
the  damming  up  of  said  water  damaged  the 
crops  for  the  years  of  1912, 1913,  and  1914. 
Both  plaintiffs  join  In  and  bring  said  suit  for 
damages  caused  said  crops.  To  this  petition 
the  defendant  filed  a  general  denial.  The 
case  was  submitted  to  a  jury,  and  the  jury  re- 
turned a  verdict  In  favor  of  the  plaintiffs.  De- 
fendant below  appeals  from  said  judgment  to 
this  court. 

[1]  Plaintiff  in  error  alleges  24  separate 
and  distinct  assignments  of  error,  but  only  a 
few  are  presented  and  argued  in  the  brief, 
and  we  will  content  ourselves  with  passing  on 
only  those  that  are  argued.  Assignments 
Nos.  15  and  17  present  the  question  whether 
the  court  properly  Instructed  the  Jury  as  to 
the  measure  of  damages.  Instruction,  No.  4, 
given  by  the  court,  was  as  follows,  to  wit : 

'Ton  are  further  instructed  that,  In  the 
event  you  find  from  a  preponderance  of  the  ev- 
idence that  .plaintiffs  should  recover,  then  you 
should  assess  the  amount  of  their  recovery  as 
follows,  to  wit:  Where  crops  are  growing  on 
the  land,  if  same  were  injured  or  destroyed  by 
overflows  caused  by  the  ditch  of  the  defendant, 
the  plaintiffs  would  be  entitled  to  recover  the 
reasonable  market  value  of  the  crops,  as  has 
been  shown  by  the  evidence  would  hive  been 
raised  on  said  lands  had  said  overflow  not  oc- 
curred; less  the  market  value  of  any  crop  ac- 
tually raised  thereon;  if  no  crop  was  planted, 
or,  if  planted,  failed  to  come  up,  and  yon  find 
from  a  preponderance  of  the  evidence  that  such 
failure  was  caused  by  the  alleged  wrongful  ac- 
tion on  the  part  of'  the  defendant,  then  plain- 
tiffs should  recover  the  reasonable  rental  value 
of  said  land  for  such  year  or  years." 

The  evidence  tended  to  show  that  certain 
crops  were  damaged  and  ruined  In  the  spring 
by  reason  of  the  overflow,  and  were  either 
drowned  out  or  failed  to  come  up,  and  the 
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plaintiff  thereafter  replanted  said  land ;  that 
by  reason  of  the  crops  being  late  the  yield 
was  not  as  great  as  it  would  have  been,  had 
not  the  overflow  killed  or  injured  the  first 
planting.  Then  there  was  some  evidence  that 
some  crops  were  overflowed,  but  were  not 
killed,  and  were  cultivated  and  harvested,  but 
the  yield  was  small,  owing  to  the  damage 
caused  by  the  overflow.  Then  there  was  evi- 
dence that  certain  land  could  not  be  cultivat- 
ed, by  reason  of  this  overflow,  and  no  crop 
was  raised.  This  was  the  evidence  as  to  the 
character  of  the  damage.  This  instruction  is 
in  exact  accord  with  the  holding  of  this  court 
in  other  cases.  In  the  case  of  Missouri,  p.  ft 
G.  Ry.  Co.  v.  Brown,  41  Okl.  70, 136  Pac.  1117, 
50  L.  R.  A.  (N.  S.)  1124,  the  court  said  as  fol- 
lows: 

"In  arriving  at  the  value  of  a  growing  crop, 
it  is  proper  to  show  by  evidence  the  probable 
yield  under  proper  cultivation,  and  the  value  of 
such  probable  yield  when  matured,  gathered, 
prepared,  and  ready  for  sale;  also  the  probable 
cost  of  proper  cultivation  necessary  to  mature 
the  crop,  as  well  as  the  cost  of  its  gathering, 
preparation,  and  transportation  to  market. 
The  difference  between  such  probable  value  in 
the  market  and  the  cost  of  finishing  the  cultiva- 
tion, and  gathering,  preparing,  and  transporta- 
tion to  market,  will  ordinarily  represent  the 
value  at  the  time  of  loss  with  as  much  certain- 
ty as  any  other  method." 

To  the  same  effect  is  the  case  of  De  Arm  an 
v.  Oglesby  et  aL,  49  Okl.  118,  152  Pac.  356. 
We  see  no  error  in  this  instruction,  and  hold 
that  the  measure  of  damages  was  properly 
submitted  to  the  jury. 

The  next  assignments  of  error  argued  by 
plaintiffs  in  error  are  assignments  Nos.  18, 19, 
and  20,  wherein  it  is  alleged  that  the  court 
erred  in  refusing  to  give  instructions  Nos.  2, 
3,  and  4,  requested  by  plaintiff  In  error.  The 
court's  instructions  Nos.  2  and  3  were  as  fol- 
lows: 

"(2)  You  are  further  instructed  that  if  you 
find  from  a  preponderance  of  the  evidence  in 
this  case  that  the  defendant,  Castle,  by  con- 
structing a  ditch  along  the  section  line,  divert- 
ed waters  which  ordinarily  flowed  in  another 
direction,  and  if  you  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  construc- 
tion of  said  ditch  had  the  effect  of  diverting 
waters  which  had  theretofore  flowed  along  the 
course  of  Spring  Branch,  if  you  find  that  Spring 
Branch  had  any  definite  course  or  channel  pri- 
or to  such- time,  and  if  you  further  find  from  a 
preponderance  of  the  evidence  that  the  diverting 
of  such  waters  caused  the  lands  of  plaintiffs 
to  be  overflowed  and  if  you  further  find  from 
a  preponderance  of  the  evidence  that  such  over- 
flow caused  a  destruction  of  crops  which  the 
defendant  Rimmer  was  attempting  to  grow  upon 
said  lands,  then  your  verdict  should  be  for  the 
plaintiffs  for  the  value  of  the  crops  so  destroyed 
and  injured,  if  any,  not  exceeding  the  sum  of 
$850. 

"(3)  You  are  further  instructed  that  the  de- 
fendant had  a  right  to  protect  his  own  land 


from  being  overflowed  by  surface  waters  which 
had  no  outlet  by  any  defined  water  course  or 
channel,  provided  he  took  such  means  as  would 
not  have  the  effect  of  turning  such  waters  upon 
the  lands  of  the  plaintiffs,  and  if  you  believe 
and  find  from  the  evidence  that  the  defendant 
in  digging  the  ditch  in  question  merely  did  so 
as  a  protection  against  surface  waters,  and  that 
no  defined  water  course  was  thereby  changed 
from  its  original  course  or  channel,  then  your 
verdict  should  be  for  the  defendant,  even  though 
you  should  find  that  the  plaintiffs  suffered  dam- 
age to  their  crops  at  such  time  as  there  were 
extraordinary  heavy  rainfalls  in  and  above  the 
region  where  plaintiff's  lands  were  situated." 

[2, 3]  The  law  applicable  to  the  control  and 
disposition  of  surface  water  in  the  state  of 
Oklahoma  has  been  announced  in  a  number  of 
well-considered  cases  heretofore  decided  by 
the  courts.  See  0.,  R.  I.  ft  P.  Ry.  Co.  v. 
Groves,  20  Okl.  101,  93  Pac.  755,  22  L.  R.  A. 
(N.  S.)  802;  Town  of  Jefferson  v.  Hicks,  23 
Okl.  688,  102  Pac  79,  24  L.  R.  A.  (N.  S.)  214: 
C,  R.  I.  ft  P.  Ry.  Co.  v.  Johnson,  25  Okl.  762, 
107  Pac.  662,  27  L.  R,  A.  (N.  S.)  879;  Gulf, 
Colorado  ft  Santa  F6  Ry.  Co.  v.  Richardson  et 
al.,  42  Okl.  457,  141  Pac.  1107.  These  have 
held  as  follows: 

"The  common  law  governing  the  diversion  of 
surface  water,  as  adopted  and  applied  in  this 
state  has  been  modified  and  restricted  to  this 
extent,  namely:  That  each  proprietor  may  di- 
vert the  same,  cast  it  back,  or  pass  it  along  to 
the  next  proprietor,  provided  he  can  do  so  with- 
out injury  to  such  adjoining  proprietor.  Under 
this  rule  of  law,  no  one  is  permitted  to  sacrifice 
his  neighbor's  property  in  order  to  protect  his 
own." 

Instruction  No.  2  placed  the  burden  upon 
the  plaintiff  to  prove  every  necessary  and  ma- 
terial allegation  required  to  be  proved  in  an 
action  for  damages  of  this  kind.  Instruction 
No.  3,  given  by  the  court,  does  not  correctly 
state  the  law,  but  the  same  was  more  favor- 
able to  the  defendant  than  he  was  entitled  to, 
and  the  defendant  cannot  complain  by  reason 
thereof.  Every  material  Issue  requested  by 
the  plaintiff  in  error  in  his  Instructions  Nos. 
2,  3,  and  4  are  Included  in  instructions  Nos.  2 
and  3  given  by  the  court.  This  court  has  held 
that  it  is  not  error  to  refuse  Instructions  cov- 
ered substantially  by  instructions  given.  St 
L.  ft  S.  F.  Ry.  Co.  v.  Walker,  31  OkL  494,  122 
Pac  492 ;  Hagerman  v.  Thatch,  34  Okl.  772, 
127  Pac  254.  We  think  the  instructions  given 
cover  the  law  of  the  case  and  Include  the  in- 
structions requested  by  the  plaintiff.  No.  3  is 
objectionable,  but  in  defendant's  favor,  and 
he  cannot  complain.  While  it  is  true  the 
court  did  not  instruct  the  Jury  as  to  the  defi- 
nition of  surface  water,  this  does  not  appear 
to  be  a  question  that  requires  a  definition,  as 
the  plaintiff's  action  was  based  on  damming 
up  a  water  course,  and  the  refusal  to  define 
surface  water  would  not  be  prejudicial. 

Assignment  of  error  No.  28  is  that  the  court 
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refused  to  give  Instruction  No.  T,  requested 
by  the  plaintiff  In  error,  which  is  as  follows: 

"If  70a  find  from  the  evidence  that  the  wa- 
ters of  Salt  fork  of  Red  river,  in  times  of  high 
water,  or  rises,  in  said  Salt  Fork  river,  over- 
flowed the  plaintiff's  lands  and  damaged  or  con- 
tributed to  the  damage  done  to  the  growing 
crops  thereon,  then  you  are  instructed  that 
plaintiff  is  not  entitled  to  recover  for  any. dam- 
age to  crops  caused  by  overflows  of  Salt  fork. 
And  if  you  should  further  find  that,  notwith- 
standing defendant's  ditches  and  dams  contrib- 
uted to  overflows  of  Spring  branch  which  over- 
flowed the  plaintiff's  lands  and  crops,  still  if 
you  find  that,  had  it  not  been  for  the  overflows 
of  Salt  fork,  the  overflows  of  Spring  branch 
would  not  have  been  sufficient  to  damage  plain- 
tiff's crops,  then  you  will  find  for  the  defend- 
ant.'' 

There  was  some  evidence  that  Salt  fork  of 
Red  river  had  overflowed  on  this  land  during 
the  years  of  1912,  1913,  and  1914,  but  there 
was  no  evidence  as  to  the  condition  of  the 
crops  at  the  time  of  this  overflow,  whether 
there  were  crops  on  the  land  or  not,  or  how 
long  the  overflow  stayed  on  the  land,  or  that 
said  water  from  Salt  fork  contributed  to  the 
damage  to  any  crops.  The  evidence  was  only 
to  the  effect  that  Salt  fork  overflowed  two  or 
three  times  each  year,  or  that  they  thought  it 
did.  There  was  no  evidence  that  any  damage 
to  any  of  the  crops  sued  for  was  caused  by  the 
overflow  of  Salt  fork,  unless  we  content  our- 
selves with  saying,  If  a  certain  piece  of  land 
overflowed  In  a  certain  year,  that  would  be 
sufficient  for  the  jury  to  say  that  it  would  be 
damage  to  a  certain  crop.  There  was  no  evi- 
dence as  to  what  effect  this  had  on  the  crop, 
or  the  condition  of  the  crop  at  the  time.  The 
evidence  was  properly  introduced,  not  for  the 
purpose,  under  the  pleading,  of  an  affirmative 
defense,  but  for  the  purpose  of  showing  that 
the  waters  from  Spring  branch  had  not  caused 
the  injury.  The  Instruction  given  by  the 
court  places  the  burden  of  proof  upon  the 
plaintiff  to  show,  first,  that  the  water  was  di- 
verted from  the  said  Spring  branch,  if  the 
Jury  found  that  it  had  any  definite  course  or 
channel ;  second,  the  jury  must  find  from  a 
preponderance  of  the  evidence  that  the  divert- 
ing of  the  water  from  Spring  branch  was 
what  caused  the  water  to  overflow';  third, 
that  such  overflow  caused  the  destruction  of 
the  crops— the  court  having  placed  the  burden 
of  all  of  these  issues  upon  the  plaintiff  before 
he  was  entitled  to  a  recovery.  The  defend- 
ant's answer  was  a  general  denial.  Not  hav- 
ing pleaded  any  affirmative  facts  or  defense, 
nor  that  anything  contributed  to  the  damage, 
then,  under  the  evidence  offered  on  behalf  of 
the  defendant,  not  specific  as  to  any  damage 
that  said  overflow  had  caused,  or  contributed, 
to  said  crops,  the  issue  raised  by  the  pleadings 
and  the  evidence  introduced  was  not  sufficient 
to  warrant  such  an  instruction,  and  it  was 
not  error  to  refuse  the  same. 
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We  cannot  say,  from  reading  the  entire  rec- 
ord in  this  case,  that  the  jury  could  have  been 
in  any  way  misled  by  the  refusal  of  the  court 
to  give  said  instructions.  The  case,  we  think, 
was  fairly  tried.  Both  sides  submitted  their 
evidence.  The  court  Instructed  the  Jury  as  to 
the  law  of  the  case,  placing  the  burden  of  all 
Issues  upon  the  plaintiffs.  There  was  a  ques- 
tion of  fact  for  the  Jury,  the  court  placing  the 
burden  of  proving  all  the  material  allegations 
upon  the  plaintiffs.  The  question  of  fact  be- 
ing submitted  to  the  Jury,  the  jury  found  in 
favor  of  the  plaintiffs.  We  see  no  material 
error  in  the  record. 

The  Judgment  is  therefore  affirmed. 

All  the  Justices  concur. 


(72  Okl.  810) 

STROTHER  v.  BOLEN,  Judge  of  Seventh 
Judicial  District    (No.  10463.) 

(Supreme  Court  of  Oklahoma.   May  13,  1919.) 

(ByUabut  by  the  Court.) 

1.  Mandamus  <9=>10— Judge's  Cebtotoation 
of  Disqualification — Proof. 

In  order  to  disqualify  a  district  judge  and 
compel  him  by  mandamus  to  certify  that  he  is 
disqualified,  on  account  of  bias  and  prejudice, 
to  proceed  to  the  trial  of  a  cause  pending  before 
him,  the  applicant  must  show  a  clear,  legal  right 
to  the  writ;  otherwise  such  application  will  be 
denied. 

(Additional  ByUabu*  by  Editorial  Stag.) 

2.  Mandamus  «J=»7— Discretion  or  Ooubt. 
Mandamus  is  not  a  writ  of  right,  but  one 

resting  within  the  sound  discretion  of  the  court. 

Original  mandamus  by  Minnie  Strother 
against  Hon.  J.  W.  Bolen,  Judge  of  the  Sev- 
enth Judicial  District,  state  of  Oklahoma. 
Writ  denied. 

Ramsey,  De  Meules,  Rosser,  Martin  ft  King, 
of  Muskogee,  Wm,  S.  Wittier,  of  St.  Louis, 
Mo.,  and  J.  W.  Willmott,  of  Wewoka,  for 
plaintiff. 

Davis  ft  Patterson,  of  Wewoka,  for  defend- 
ant 

JOHNSON,  J.  This  is  an  original  action 
of  mandamus  wherein  Minnie  Strother  is 
plaintiff  and  J.  W.  Bolen,  judge  of  the  Sev- 
enth judicial  district  of  the  state  of  Okla- 
homa, is  respondent. 

In  an  action  pending  in  the  district  court 
of  Seminole  county,  over  which  Judge  Bolen 
presides,  the  relator  herein,  a  party  thereto, 
filed  an  affidavit  seeking  to  disqualify  the 
said  judge  from  trying  the  case.  A  showing 
was  attempted  to  be  made  in  said  affidavit 
establishing  the  bias  and  prejudice  of  the  re- 
spondent This  he  held  insufficient  to  Justify 
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his  certifying  to  his  disqualification.  Where- 
upon this  action  was  brought  and  a  writ  of 
mandamus  sought  to  compel  a  change  of 
Judge. 

The  plaintiffs  application  to  this  court  for 
writ  of  mandamus  is  duly  verified,  to  which 
is. attached  as  exhibits  thereto  copies  of  the 
petition  of  the  plaintiff,  and  answer  and 
cross-petition  of  the  defendant  in  a  cause 
pending  in  the  district  court  of  Seminole 
county,  wherein  O.  D.  Strother  is  plaintiff 
and  Minnie  Strother,  the  applicant  herein,  is 
defendant,  wherein  the  plaintiff,  O.  D.  Stroth- 
er, brought  an  action  for  divorce  against  the 
defendant,  Minnie  Strother,  upon  the  grounds 
of  extreme  cruelty,  and  wherein  the  defend- 
ant, Minnie  Strother,  in  her  answer  and  cross- 
petition  therein,  sued  for  a  divorce  from  the 
plaintiff  upon  the  same  grounds,  and  for  per- 
manent alimony,  and  to  establish  her  proper- 
ty rights  in  the  property  of  the  plaintiff,  and 
in  which  action  a  hearing  was  had  in  said 
cause  before  the  respondent,  as  judge  be- 
tween the  said  parties  on  the  6th  day  of  July, 
1918,  on  the  defendant  Minnie  Strother*s  mo- 
tion for  alimony  pendente  lite,  at  the  conclu- 
sion of  which  the  respondent  made  an  order 
for  the  defendant  for  $200  attorney's  fees, 
$50  a  month  for  the  support  of  the  defend- 
ant pendente  lite,  and  $25  suit  money,  and 
thereafter  the  defendant,  Minnie  Strother, 
presented  application  to  the  respondent  for 
the  disqualification  of  such  respondent,  which 
application  was  overruled  by  the  respondent, 
who  reduced  his  ruling  to  writing,  signing  the 
same,  and  copy  of  defendant's  motion  for 
alimony  pendente  lite  and  respondent's  ruling 
thereon,  and  the  defendant's  application  for 
disqualification  and  the  respondent's  ruling 
thereon,  and  a  transcript  of  the  testimony 
taken  by  the  respondent  upon  the  hearing  of 
the  defendant's  application  for  alimony  pen- 
dente lite,  duly  certified  by  the  reporter,  are 
all  attached,  to  the  plaintiff's  application  here- 
in and  made  a  part  thereof,  to  which  applica- 
tion of  the  plaintiff*  herein  the  respondent 
had  filed  herein  his  verified  answer,  to  which 
verified  answer  the  plaintiff  herein  had  filed  a 
reply  consisting  of  a  general  denial. 

The  plaintiff  herein  has  presented  in  sup- 
port of  her  said  application  her  own  affidavit 
and  those  of  her  attorneys  of  record,  to  wit, 
William  S.  Wittier,  Malcolm  E.  Rosser,  and 
John  W.  Wlllmott.  There  Is  also  presented 
herein  the  affidavit  of  one  S.  D.  Powell,  A.  B. 
Douglass,  and  A.  L.  Frederick,  containing  an 
itemized  list  and  appraisement  of  the  proper- 
ty of  the  plaintiff  In  said  divorce  action ;  also 
O.  D.  Strother's  affidavit,  containing  an  item- 
ized list  and  appraisement  of  his  property 
and  an  itemized  list  of  his  indebtedness  at 
the  time  of  said  hearing,  Is  presented  by  the 
defendant. 

The  specific  grounds  upon  which  the  plain- 
tiff herein  based  her  right  of  action  are  that 
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said  defendant,  Hon.  J.  W.  Bolen,  Is  so  biased 
and  prejudiced  against  her  and  her  cause  of 
action  against  the  said  O.  D.  Strother,  and  Is 
so  biased  and  prejudiced  In  favor  of  the  said 
O.  D.  Strother  and  his  cause  of  action  against 
the  plaintiff,  that  this  plaintiff  cannot  secure 
and  have  before  said  defendant  a  fair  and  Im- 
partial trial,  and  alleges  in  support  thereof: 

"That  the  said  O.  D.  Strother,  almost  im- 
mediately after  the  decision  of  the  said  defend- 
ant upon  the  motion  of  this  plaintiff  for  alimony 
pendente  lite,  became  a  very  active  worker  in 
the  campaign  for  the  election  or  the  re-election 
of  the  said  defendant  as  judge  of  the  Seventh 
judicial  district,  and  secured  many  citizens  of 
said  Seminole  county  and  in  and  about  the 
town  of  Seminole  who  pledged  themselves  to 
vote  for  the  said  defendant  judge,  all  of  which 
facts  were  well  known  to  said  judge,  and  this 
plaintiff  further  alleges  that,  by  reason  of  the 
activity  of  the  said  O.  D.  Strother  in  procuring 
the  re-election  of  •  the  defendant  at  judge  of 
said  district  in  manner  aforesaid,  the  said  de- 
fendant is  further  biased  and  prejudiced  in 
favor  of  said  O.  D.  Strother,  though  uncon- 
siously  against  the  plaintiff." 

The  actions  and  sayings  of  the  respondent 
relied  upon  by  the  plaintiff  as  set  forth  in  her 
affidavit  and  those  of  her  attorneys  In  sub- 
stance are:  That  the  said  respondent,  at  the 
hearing  of  her  motion  for  alimony  pendente 
lite,  insisted  upon  going  Into  the  merits  of  the 
cause  upon  said  hearing  over  the  objection  of 
her  counsel  when  said  defendant  was  not 
prepared  on  the  merits  and  had  no  proof  to 
offer  In  rebuttal  of  said  merits  of  the  cause, 
and  that  the  respondent  commented  upon  the 
nativity  of  the  said  Minnie  Strother,  Inquir- 
ing what  her  maiden  name  was,  which  hap- 
pened to  be  Ulrich,  evidently  supposing  that 
she  was  German-born,  and  that  by  bis  atti- 
tude and  actions  accepted  as  absolute  facts 
all  statements  made  by  attorney  for  plain- 
tiff in  said  cause  in  reference  to  and  upon 
the  merits  of  said  cause  when  there  was  no 
trial  upon  said  merits,  that  he  could  not  un- 
derstand, and  thought  it  was  highly  improp- 
er for  any  litigant  In  his  court  to  be  represent- 
ed by  so  many  counsel  from  all  over  the  Unit- 
ed States,  remarking  that  this  woman  has  a 
St  Louis  lawyer,  a  prominent  firm  represent- 
ing her  from  Muskogee,  and  also  local  counsel, 
and  that  there  was  entirely  too  much  mar- 
shaling of  forces,  and  no  necessity  of  having 
so  many  lawyers,  and  that,  when  she  was 
placed  upon  the  witness  stand,  the  respond- 
ent examined  her  on  his  own  motion  and 
asked  her  If  she  did  not  intend  to  break  up 
Oscar  Strother,  and  stated  that  he  did  not 
believe  in  tolerating  any  attempt  on  the  part 
of  any  woman  to  break  up  her  husband  and 
mulct  him  for  attorney's  fees,  and  In  comment- 
ing upon  the  question  of  the  correction  of 
one  of  the  nieces  of  the  said  Minnie  Strother, 
who  was  no  kin  to  Oscar  Strother,  that  he, 
the  court,  began  fighting  school-teachers  when 
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he  was  about  the  age  of  14  or  16  years,  and 
that  in  his  opinion  it  was  right  for  children 
to  Indulge  in  a  rebellious  attitude,  and,  fur- 
ther, that  the  objection  of  said  Oscar  D. 
Strother  to  the  correction  of  the  nieces  of 
the  plaintiff  was  proper  and  showed  that  he 
was  a  good  man,  and  not  a  bad  man,  as  It 
was  attempted  to  show  by  the  cross-petition 
of  the  defendant  in  said  cause;  that  he  asked 
her  what  her  earnings  had  been  before  she 
was  married,  and  as  to  what  occupation  the 
brother  of  the  plaintiff,  Alexander  Wolfe,  was 
engaged  in,  as  to  what  he  was  earning  and 
as  to  what  her  relations  were  with  her  other 
kinsfolk,  in  all  of  which  inquiry  he  showed  a 
hostile  and  partisan  attitude  toward  the  de- 
fendant, and  as  to  whether  her  brother  paid 
any  board  to  said  Oscar  D.  Strother  while 
he  stayed  at  the  home  of  the  parties,  and  that 
he  commented  upon  the  fact  that  the  said 
Oscar  D.  Strother  had  evidently  married  a 
woman  beneath  his  station  of  life,  and  that, 
of  course,  such  marriages  never  led  to  any 
good. 

The  respondent  in  his  answer  herein  denies 
the  allegations  of  the  plaintiff,  except  such  as 
are  admitted.  He  admitted  that  ha  'was 
judge  of  said  court  and  presided  at  the  hear- 
ing of  the  plaintiff '8  motion  in  said  cause  for 
alimony  pendente  lite,  and  specifically  denies 
that  he  was  in  any  way  biased  or  prejudiced 
in  the  hearing,  and,  further  answering,  says, 
in  substance,  that  on  the  hearing  of  the  ap- 
plication for  temporary  alimony  he  only  in- 
quired into  such  matters  as  would  enable 
him  to  intelligently  form  bis  opinion  as  to 
the  amount  which  the  plaintiff  was  able  to 
pay  without  destroying  his  estate  and  at  the 
same  time  to  enable  the  defendant  to  prop- 
erly prepare  her  cause  for  trial  and  present 
the  issues  into  court  for  trial  at  the  hearing 
of  such  application;  he  had  never  seen  the 
plaintiff,  Minnie  Strother,. in  his  life  before; 
that  he  was  barely  acquainted  with  the  plain- 
tiff, O.  D.  Strother,  and  had  never  had  any 
conversation  wtth  the  said  O.  D.  Strother  in 
his  life.  He  further  alleges  that  the  ques- 
tions which  have  been  complained  of  in  the 
petition  of  the  plaintiff,  asked  at  the  time  of 
the  hearing  of  the  petition  for  alimony  pen- 
dente lite,  was  for  the  purpose  of  ascertain- 
ing the  possibility  of  a  settlement  of  said 
cause  between  the  parties,  and,  if  possible,  to 
reconcile  them  to  each  other,  and  no  question 
was  asked  the  plaintiff  which  could  possibly 
have  been  construed  to  be  disrespectful  or  in 
any  way  reflect  upon  her  character  and  con- 
dition in  life,  and  that  he  was  only  actuated 
by  the  motive  of  good  will  between  both  the 
parties  in  interrogating  them  as  to  their  for- 
mer marital  relations.  He  admits  that  he  in- 
quired of  the  plaintiff  as  to  what  position  she 
had  occupied  in  life  prior  to  her  marriage 
to  O.  D.  Strother,  but  for  the  purpose  of  as- 
certaining her  earning  capacity,  if  any  and 


from  what  station  in  life  she  came,  and  that 
these  questions  were  asked  her  in  order  to 
enable  the  respondent  to  intelligently  make 
provision  for  her  out  of  the  means  of  her  hus- 
band; admits  that  he  made  the  award  of  $50 
per  month  alimony,  $25  suit  money,  and  $200 
attorney's  fees,  and  that  in  answer  to  his  in- 
quiry at  the  time  he  was  informed  by  the 
plaintiff  and  her  attorney,  Wm.  S.  Wittier, 
that  they  only  had  one  witness  to  produce  at 
the  trial  of  the  case,  that  he  made  a  careful 
examination  as  to  the  property  holdings  of 
O.  t>.  Strother,  and  that  he  found  that  the 
same  consisted  of  approximately  4,000  acres 
of  land,  and  about  $1,000  in  personal  proper- 
ty, which  was  heavily  mortgaged,  some  of 
which  mortgages  were  then  due  and  creditors 
pressing  for  payment,  and  that  the  plaintiff, 
O.  D.  Strother,  stated  in  court  under  oath 
that  he  owed  between  $75,000  and  $80,000,  and 
it  was  with  much  difficulty  that  he  was  able 
to  meet  the  annual  interest  payments  on  this 
indebtedness,  that  he  believes  that  be  made 
as  libera]  allowance  as  the  facts  in  the  case 
could  possibly  justify,  admits  that  he  is  grate- 
ful to  all  those  who  supported  him  in  his 
campaign  for  district  judge,  but  denies  that 
he  is  at  all  influenced  in  his  court  by  the  fact 
that  a  litigant  Is  a  political  friend  or  enemy, 
admits  that  he  was  not  favorably  Impressed 
with  the  plaintiff's  attitude  in  bringing  so 
many  and  such  prominent  counsel  to  present 
her  application  for  temporary  alimony,  and 
that  he  stated  that  it  was  not  necessary  for 
the  purpose  of  protecting  the  rights  of  women, 
that  the  court  would  have  protected  her  rights 
whether  she  had  any  attorney  at  all,  admit- 
ted that  he  asked  the  plaintiff  while  she  was 
upon  the  witness  stand  as  to  whether  or  not 
she  Intended  to  destroy  O.  D.  Strother  finan- 
cially, but  that  the  question  was  asked  her 
for  the  purpose  of  Impressing  upon  her  the 
necessity  of  permitting  Mr.  Strother  to  re- 
main financially  solvent  until  such  time  as  a 
division  of  the  property  could  be  made,  that 
none  of  the  things  that  were  said  or  done  at 
the  time  of  the  hearing  were  actuated  by  any 
other  than  the  most  friendly  motive  and  de- 
sire to  do  entire  justice  between  the  parties 
and  to  preserve  the  estate  of  O.  D.  Strother 
intact  during  the  time  he  was  laboring  under 
heavy  financial  difficulties  so  that  the  best 
provision  possible  would  be  made  for  both 
the  said  litigants  out  of  the  estate  of  the  said 
Strother  and  that  entire  justice  might  be 
done  to  the  litigants  in  said  case,  and  that  he 
is  aware  of  no  bias,  prejudice,  or  ill  will  to- 
ward the  plaintiff  in  this  case. 

By  an  examination  of  the  entire  record  in 
this  case  we  find  there  is  but  little  conflict, 
if,  in  fact,  any  at  all,  as  to  what  the  respond- 
ent did  and  said  that  is"  sought  to  be  made 
the  basis  of  the  plaintiff's  cause  of  action 
herein,  but,  when  analyzed,  it  is,  at  most,  a 
difference  of.  opinion  merely  as  to,  the  proper 
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inference  to  be  drawn  therefrom.  The  plain- 
tiff and  her  compurgators  express  the  opin- 
ion that  the  respondent  Is  so  biased  and  prej- 
udiced against  the  plaintiff  as  to  prevent 
him,  as  judge,  from  giving  the  plaintiff  and 
her  cause  of  action  a  fair  and  impartial  con- 
sideration and  reaching  a  fair  and  just  con- 
clusion in  her  behalf.  The  respondent  insists 
that  his  conduct  as  shown  by  the  record  was 
without  any  Improper  motive  toward  or  in 
behalf  of  either  party;  that  he  was  not  con- 
scious of  any  feeling  of  bias  or  prejudice  in 
the  matter  of  the  rights  of  either,  but,  on  the 
contrary,  all  things  were  said  and  done  with 
a  friendly  motive  and  desire  to  do  entire 
justice  between  the  parties  and  to  preserve 
the  estate  of  O.  D.  Strother  intact  during  the 
time  he  was  laboring  under  heavy  financial 
difficulties,  so  tbat  the  best  provision  pos- 
sible would  be  made  for  both  of  said  litigants 
out  of  the  same  and  that  entire  justice  might 
be  done  to  the  parties. 

[1,2]  This,  we  think,  presents  the  Issues 
Involved  fairly,  and,  unless  we  can  say  from 
the  record  before  us  that  the  plaintiff  has  a 
'clear,  legal  right  to  the  writ,  her  application 
should  be  refused.  Stearns,  Mayor,  v.  Sims, 
24  Okl.  623,  104  Pac.  44,  24  L.  R  A.  (N.  S.) 
475 ;  Turner  v.  McCain,  26  Okl.  132, 109  Pac 
821;  State  ex  reL  West,  Atty.  Gen.,  v.  McCaf- 
ferty  Co.,  Treas.,  20  OkL  2,  106  Pac.  992,  L. 
R.  A.  1915 A,  639;  Myers  v.  Bailey,  Dlst 
Judge,  26  Okl.  133,  109  Pac.  820. 

The  question  of  compelling  a  trial  judge  to 
certify  his  disqualifications  has  frequently 
been  before  the  Criminal  Court  of  Appeals  of 
this  state  as  well  as  this  court,  and  that 
Honorable  court  and  this  are  in  perfect  har- 
mony In  announcing  the  rule  above  stated, 
and  that  mandamus  Is  not  a  writ  of  right, 
but  one  resting  within  the  sound  judicial  dis- 
cretion of  the  court  Ex  parte  Hudson,  3 
Okl.  Cr.  393,  106  Pac.  640,  107  Pac.  785;  In- 
gles v.  McMillan,  Judge,  5  OkL  Or.  130,  113 
Pac.  998,  45  L.  R.  A.  (N.  S.>  511. 

From  an  examination  of  the  record  we  are 
clearly  of  the  opinion  that  the  plaintiff's  ap- 
plication is  not  within  the  rules  of  law  an- 
nounced herein,  and  it  is  therefore  denied. 

SHARP,  RAINEY,  HARRISON,  and  Mc- 
NELLL,  JJ.,  concur. 


(75  Okl.  IS) 

LOVELAND  v.  TANT.    (No.  9315.) 

(Supreme  Court  of  Oklahoma.    May  27,  1919.) 

(8yttdbu$  by  the  Court.) 

Appeal  and  Ebbob  <8=>773(5)  —Failure  to 
File  Brief— Re  verbal. 
Where  plaintiff  In  error  has  completed  his 
record  and  filed  it  in  this  court,  and  haa  served 


and  filed  a  brief  in  compliance  with  the  rules 
of  the  court,  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  this  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  below  may  be  sustained;  but,  where 
the  brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse  the 
case  in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

Error  from  County  Court,  Tillman  County; 
W.  H.  Hussey,  Judge. 

Action  by  T.  O.  Loveland  against  Chas.  S. 
Tant.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed  and  remanded,  with 
direction  to  grant  a  new  trial 

Williams  &  Latch,  of  Frederick,  for  plain- 
tiff In  error. 

Mounts  &  Davis,  of  Frederick,  for  defend- 
ant in  error. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note  for  $50,  commenced  by  the 
plaintiff  in  error,  plaintiff  below,  against  the 
defendant  in  error,  defendant  below. 

The  action  was  commenced  before  a  justice 
of  the  peace,  was  tried  without  any  written 
pleadings  on  the  part  of  the  defendant,  and 
resulted  In  a  judgment  In  his  favor.  It  la 
contended  that  the  judgment  rendered  in  fa- 
vor of  the  defendant  ought  to  be  reversed  for 
the  reasons : 

"(1)  That  nearly  all  of  defendant's  testimony 
was  improper  and  that  part  heretofore  "set  out 
under  assignment  No.  11  should  have  been  ex- 
cluded on  plaintiff's  objection;  and  (2)  there 
being  no  evidence  which  by  any  stretch  of 
imagination  could  constitute  a  defense  to  the 
suit,  the  trial  court  should  have  sustained  plain- 
tiffs' demurrer ;  not  having  done  so,  the  motion 
for  a  new  trial  should  have  been  sustained.'* 

The  plaintiff  in  error  has  filed  a  brief 
which  purports  to  contain  a  fair  statement 
of  all  the  evidence  offered  on  behalf  of  the 
defendant  in  error.  The  defendant  in  error 
has  filed  no  brief.  Taking  as  true  the  state- 
ment made  by  the  plaintiff  in  error  in  his 
brief,  it  seems  to  us  bis  contentions  are  well 
taken.  The  rule  is  well  settled  that  where 
plaintiff  In  error  has  completed  his  record 
and  filed  It  in  this  court,  and  has  served  and 
filed  a  brief  in  compliance  with  the  rules  of 
the  court,  and  the  defendant  in  error  has  nei- 
ther filed  a  brief  nor  offered  any  excuse  for 
such  failure,  this  court  Is  not  required  to 
search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained ; 
but,  where  the  brief  filed  appears  reasonably 
to  sustain  the  assignments  of  error,  the  court 
may  reverse  the  case  in  accordance  with  the 
prayer  of  the  petition  of  plaintiff  in  error. 
Butler  v.  McSpadden,  25  Okl.  465,  107  Pac 
170;  Ellis  et  al.  v.  Outler  et  al.,  25  Okl.  469, 
106  Pac  957;    Buckner  v.  Oklahoma  Nat 
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Bank  of  Shawnee  et  al.,  25  Okl.  472, 106  Pac. 
968. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 

All  the  Justices  concur. 


(75  OkL  66) 

GENERAL  BONDING  &  CASUALTY  INS. 
CO.  t.  OKLAHOMA  FIRE  INS.  CO. 
etal.   (No.  8865.) 

(Supreme  Court  of  Oklahoma.    May  7,  1918. 
On  Rehearing ,  June  10,  1919.) 

(Syllabus  by  the  Court.) 

1.  Cobpobations  <8=»887(2),  542(1)  — Notice 
<8=5  —  Ultba  Vibes  —  Validity  or  MORT- 
GAGE—CONSTRUCTIVE  NOTIOB. 

Same  as  in  No.  8849,  Union  Trust  Co.,  a 
Corporation,  v.  Mollie  N.  Hendrickson,  as  Ad- 
ministratrix, et  al.,  172  Pac.  440. 

2.  Appeal  and  Ebbob  773(5) — Fatlube  to 
File  Bbief— Reversal. 

Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules 
of  this  court,  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  the  court  is  not  required  to 
search  the  record  to  find  Borne  theory  upon 
which  the  judgment  may  be  sustained;  and 
where  the  brief  filed  appears  reasonably  to  sus- 
tain the  assignments  of  error,  the  court  may 
reverse  the  judgment  in  accordance  with  the 
prayer  of  the  plaintiff  in  error  or  the  rights  of 
the  parties. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  C.  Crow,  Judge. 

Action  between  the  General  Bonding  & 
Casualty  Insurance  Company  and  the  Okla- 
homa Fire  Insurance  Company,  the  Union 
Trust  Company,  the  Occidental  Fire  Insur- 
ance Company,  and  others.  From  the  judg- 
ment the  General  Bonding  ft  Casualty  Insur- 
ance Company  brings  error.  Affirmed  as  to 
the  Union  Trust  Company,  and  reversed  and 
remanded  as  to  the  other  defendants  in  er- 
ror, with  directions  to  grant  a  new  trial  ex- 
cept as  to  the  Occidental  Fire  Insurance 
Company,  and  action  as  to  It  dismissed. 

Chas.West  and  Albert  L  McRlll,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 

Ames,  Chambers,  Lowe  A  Richardson,  of 
Oklahoma  City,  for  defendant  In  error  Union 
Trust  Co. 


PRYOR,  C.  [1]  This  appeal  arises  out  of 
the  same  cause  as  the  appeal  In  the  case  of 
Union  Trust  Co.  v.  Mollie  N.  Hendrickson 
et  al.  (No.  8849)  172  Pac.  440.  The  only 
question  Involved  on  appeal  pertains  to  the 
controversy  over  the  priority  of  the  claims, 
of  the  parties  against  certain  real  estate  of 
the  Oklahoma.  Fire  Insurance  Company, 
which  constitute  its  principal  assets. 

The  Union  Trust  Company  held,  at  the 
time  of  the  action  in  the  lower  court,  a  first 
mortgage  on  said  real  estate,  and  the  Gen- 
eral Bonding  &  Casualty  Company  had  a 
subsequent  mortgage.  As  the  validity  of  the 
mortgage  of  the  Union  Trust  Company  is 
sustained  by  the  decision  of  this  court  in 
the  case  of  Union  Trust  Co.  v.  Mollie  N. 
Hendrickson  et  aL  (No.  8849),  this  question 
between  the  bonding  company  and  the  trust 
company  is  settled,  and  this  cause,  so  far  as 
it  pertains  to  the  rights  between  the  plaintiff 
in  error  and  the  Union  Trust  Company,  is  af- 
firmed. 

[2]  As  to  the  other  defendants  In  error, 
Oklahoma  Fire  Insurance  Company,  Occi- 
dental Fire  Insurance  Company,  M.  M.  Hen- 
drickson, administratrix  of  the  estate  of  W. 
B.  Hendrickson,  M.  O.  Reddlngton,  L.  S. 
Johnson,  A.  L  Welch,  insurance  commission- 
er of  the  state  of  Oklahoma,  Marie  Klmpel, 
and  J.  A.  Baker,  the  plaintiff  in  error  having 
perfected  Its  appeal  to  this  court  and  filed 
briefs  reasonably  sustaining  its  assignments 
of  error,  and  the  defendants  in  error  having 
filed  no  brief,  nor  given  any  reasonable  ex- 
cuse for  their  failure  to  do  so,  this  court 
will  not  search  the  record  to  find  a  theory 
upon  which  to  sustain  the  judgment  of  the 
trial  court.  The  cause  should  be  reversed 
and  remanded  as  to  such  defendants  In  er- 
ror, with  directions  to  the  court  to  grant  a 
new  trial. 

PER  CURIAM.    Adopted  In  whole. 

On  Rehearing. 

PER  CURIAM.  It  appears,  on  petition  to. 
modify  the  opinion  filed  May  7,  1918,  that 
defendant  in  error  Occidental  Fire  Insurance 
Company  was  only  a  nominal  party,  and  the 
action  should  have  been  dismissed  as  to  this 
company. 

Therefore  that  portion  of  the  opinion  re- 
versing the  cause  as  to  this  defendant  is 
modified,  and  the  action  dismissed  as  to  the 
Occidental  Fire  Insurance  Company,  and  the 
opinion  in  all  other  respects  adhered  to. 
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(72  Ok!.  313). 

COLEMAN  t.  BOWLES.    (No.  9109.). 

(Supreme  Court  of  Oklahoma.    May  13,  1919.) 
(8pUabu$  bp  the  Court.) 

EXECUTORS  AND  ADMINISTRATORS  <@=222(2}— 

Pbesentatiok  or  Claim*— Statute. 
Under  section  6348,  Rev.  Laws  1910,  provid- 
ing that,  when  an  action  is  pending  against  a 
decedent  at  the  time  of  his  death,  the  plaintiff 
must  present  his  claim  to  the  executor  or  ad- 
ministrator for  allowance  or  rejection,  proper- 
ly authenticated,  and  that  no  recovery  shall  be 
had  in  the  action  unless  proof  be  made  of  the 
presentation  required,  held,  that  the  purpose  of 
the  statute  is  substantially  complied  with  where 
the  case  has  been  revived  in  the  name  of  the 
administrator,  Whd  files  an  answer,  denying 
liability  on  grounds  other  than  failure  to  pre- 
sent claim,  and  cross-petition,  asking  for  affirm- 
ative relief  against  the  plaintiff  within  the  time 
allowed  for  presenting  claims. 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  R.  (P.  Bowles  against  W.  D.  Cole- 
man, revived  in  the  name  of  Ella  L.  Coleman, 
his  administratrix.  Judgment  for  plaintiff 
on  review  of  testimony  before  referee,  and  de- 
fendant brings  error.  Affirmed. 

Utterback  &  MacDonald  and  Porter  New- 
man, all  of  Durant  for  plaintiff  in  error. 

Hayes  &  Mcintosh  and  H.  H.  Loden,  all 
of  Durant,  for  defendant  In  error. 

PITCHFORD,  J.  The  defendant  In  error 
commenced  this  action  in  the  district  court 
of  Bryan  county  on  the  5th  of  November, 
1914,  against  W.  D.  Coleman  for  an  account- 
ing. The  parties  will  be  designated  as  they 
appeared  In  the  court  below.  The  plaintiff 
and  defendant  had  been  engaged  in  a  part- 
nership business  of  buying,  selling,  leasing, 
and  handling  real  estate  in  Bryan  county 
since  the  5th  of  May,  1911,  up  to  September, 
1913,  at  which  time  by  mutual  consent  the 
partnership  was  dissolved,  but  at  that  time 
no  settlement  was  had  between  the  parties. 
The  business  had  been  conducted  in  the  name 
of  the  defendant,  W.  D.  Coleman,  who  it  is 
alleged  had  received  all  the  moneys  and  prof- 
its pertaining  to  the  business,  had  appropri- 
ated same  to  his  own  use,  and  denied  the 
right  of  the  plaintiff  to  participate  in  any 
portion  of  the  profits  so  received.  The  plain- 
tiff in  the  petition  asked  that  the  defendant 
be  required  to  account  and  settle  said  part- 
nership business,  and  to  produce  in  court  an 
itemized  statement  of  the  amount  paid  out 
and  expended  in  operating  the  partnership 
and  all  other  matters  necessary  to  determine 
the  exact  status  of  the  business.  The  plain- 
tiff prayed  for  judgment  against  the  defend- 


ant In  the  sum  of  $1,500,  and  for  any  balance 
that  might  be  found  due  the  plaintiff  from 
the  defendant 

After  filing  the  action,  and  before  the  cause 
came  on  for  trial,  the  defendant  died.  No 
answer  had  been  filed  prior  to  the  death  of 
defendant,  which  occurred  in  December,  1914. 
In  June,  1915,  the  cause  was  revived  in  the 
name  of  Ella  L.  Coleman,  as  administratrix. 
July  8,  1915,  defendant  admlnstratrix  filed  a 
motion  to  require  the  plaintiff  to  make  his 
petition  more  definite  and  certain,  which  mo- 
tion was  sustained.  On  October  14, 1915,  the 
plaintiff  filed  amended  petition,  being  prac- 
tically the  same  as  the  original  petition ;  the 
only  difference  being  as  to  a  fuller  descrip- 
tion of  certain  binds  mentioned  in  the  orig- 
inal. On  the  18th  of  October  thereafter  de- 
fendant filed  her  answer  and  cross-petition, 
in  which  she  specifically  denied  that  plaintiff 
was  entitled  to  judgment  for  any  sum  against 
her.  In  her  cross-petition  she  alleged  that 
the  plaintiff  was  indebted  to  the  defendant  in 
a  large  sum  and  prayed  judgment  against  the 
plaintiff  for  $2,030.53.  When  the  cause  came 
on  for  trial,  the  same  was  referred  by  the 
court  to  Robert  Crockett,  Esq.,  for  hearing, 
to  take  testimony  and  report  his  findings  of 
fact,  conclusions  of  law,  and  his  recommenda- 
tions thereon.  The  referee  proceeded  to 
take  testimony  in  the  cause  over  the  objection 
of  the  defendant,  the  defendant  objecting  on 
the  ground  that  the  plaintiff  had  failed  to 
present  his  claim  to  her  as  administratrix, 
and,  having  failed  to  present  the  claim,  he 
was  not  entitled  to  recover.  The  objection 
was  overruled,  the  referee  proceeded  to  take 
testimony  in  the  case,  and  later  on  filed  his 
report  The  court  after  examining  the  report 
and  reviewing  the  testimony,  found  In  favor 
of  the  plaintiff  In  the  sum  of  $304.40.  The 
defendant  appeals. 

While  there  are  several  assignments  of  er- 
ror alleged,  they  may  be  treated  under  one 
general  statement: 

"That  the  defendant  objected  to  the  introduc- 
tion of  any  testimony  on  the  ground  that  it 
was  first  necessary  for  the  plaintiff  to  prove 
that  his  claim  had  been  presented  to  and  filed 
with  the  administratrix  of  the  estate  of  W.  D. 
Coleman,  deceased." 

Our  statutes  relative  to  presentation  of 
claims  against  a  decedent  are  found  In  the 
Revised  Laws  of  1910  under  sections  6336, 
6338,  6339,  and  6348,  which  are  as  follows: 

"Sec  6336.  Every  executor  or  administrator 
must  immediately  after  his  appointment  five 
notice  to  the  creditors  of  the  decedent  requir- 
ing all  persons  having  claims  against  said  de- 
cedent to  present  the  same,  with  the  necessary 
vouchers,  to  such  executor  or  administrator,  at 
the  place  of  his  residence  or  business,  to  be 
specified  in  the  notice,  within  four  months  from 
the  date  of  said  notice;  such  notice  must  be 
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posted  op  in  three  public  placet  in  the  county, 
one  of  which  shall  be  at  the  courthouse  where 
the  county  court  is  held,  and  published  in  some 
newspaper  printed  in  said  county  for  two  con- 
secutive weeks.  Such  notice  shall  be  substan- 
tially in  the  following  form: 

"AH  persons  having  claims  against  A.  B.,  de- 
ceased, are  required  to  present  the  same  with 
the  necessary  vouchers,  to  the  undersigned  ad- 
ministrator at  within  four  months  of  the 

date  hereof,  or  the  same  will  be  forever  barred. 

"Dated  19. .    A.  B..  Administrator." 

"Sec.  6338.  If  a  claim  arising  upon  a  con- 
tract heretofore  made  be  not  presented  within 
the  time  limited  in  the  notice,  it  is  barred  for- 
ever, except  as  follows:  If  it  be  not  then  due, 
or  if  it  be  contingent,  it  may  be  presented  with- 
in one  month  after  it  becomes  due  or  absolute ; 
if  it  be  made  to  appear  by  the  affidavit  of  the 
claimant,  to  the  satisfaction  of  the  executor  or 
administrator  and  the  judge  of  tbe  county 
court,  that  the  claimant  had  no  notice  as  pro- 
vided in  this  article,  by  reason  of  - being  out  of 
the  state,  it  may  be  presented  at  any  time  be- 
fore a  decree  of  distribution  is  entered;  a  claim 
for  a  deficiency  remaining  unpaid  after  a  sale 
Df  property  of  the  estate  mortgaged  or  pledged 
must  be  presented  within  one  month  after  such 
deficiency  is  ascertained.  All  claims  arising 
upon  contracts  hereafter  made,  whether  the 
same  be  due,  not  due  or  contingent,  must  be 
presented  within  the  time  limited  in  the  no- 
tice; and  any  claim  not  so  presented  is  bar- 
red forever:  Provided,  however,  that  when  it  is 
made  to  appear  by  the  affidavit  of  the  claim- 
ant, as  above  provided,  that  he  had  no  notice 
by  reason  of  being  out  of  the  state,  it  may  be 
presented  as  therein  provided:  Provided,  fur- 
ther, that  nothing  in  this  section,  nor  in  this 
chapter  contained,  shall  be  construed  to  pro- 
hibit the  right  or  limit  the  time  of  foreclosure 
of  mortgages  upon  real  property  of  decedents, 
but  every  such  mortgage  may  be  foreclosed 
within  the  time  and  in  the  mode  prescribed  in 
civil  procedure,  except  that  no  balance  of  the 
debt  secured  by  such  mortgage  remaining  un- 
paid after  foreclosure  shall  be  a  claim  against 
the  estate,  unless  such  debt  was  presented  as 
required  by  this  Code. 

"Sec.  6839.  Every  claim  which  is  due  when 
presented  to  the  administrator  must  be  sup- 
ported by  the  affidavit  of  the  claimant  or  some 
one  in  bis  behalf,  that  the  amount  is  justly 
due,  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no 
offsets  to  the  same,  to  the  knowledge  of  the 
claimant  or  affiant.  If  the  claim  be  not  due 
when  presented,  05  be  contingent,  the  partic- 
ulars of  such  claim  must  be  stated.  When  the 
affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the 
reason  why  it  is  not  made  by  claimant.  The 
executor  or  administrator  may  also  require  sat- 
isfactory vouchers  or  proofs  to  be  produced  in 
support  of  the  claim.  If  the  estate  is  insolvent, 
no  greater  rate  of  interest  shall  be  allowed  upon 
any  claim,  after  the  first  publication  of  notice 
to  creditors,  than  is  allowed  by  law  on  judg- 
ments obtained  in  the  district  court." 

"Sec  6348.  If  an  action  is  pending  against 
the  decedent  at  time  of  his  death,  the  plaintiff 
must  in  like  jnaaser  present  his  claim  to  the 
executor  or  administrator,  for  allowance  or  re- 
jection, authenticated  as  required  in  other  cas- 
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es;  and  no  recovery  shall  be  had  in  the  action 
unless  proof  be  made  of  the  presentation  re- 
quired." 

There  is  nothing  In  the  answer  filed  by  the 
defendant  denying  that  the  claim  had  been 
presented  by  the  plaintiff.  There  was  no 
issue  upon  this  point  raised  by  the  pleadings, 
either  by  answer,  demurrer,  or  motion,  or  by 
any  kind  of  proceeding,  until  tbe  plaintiff 
sought  to  introduce  his  evidence.  There  was 
nothing  to  indicate  prior  thereto  that  the  de- 
fendant was  relying  upon  this  failure  on  the 
part  of  the  plaintiff  as  a  defense.  It  was 
probably,  considered  by  the  defendant  that  it 
was  unnecessary  to  raise  the  question  until 
the  plaintiff  offered  to  Introduce  evidence. 

As  we  have  seen,  under  section  6338,  supra, 
no  recovery  could  be  had  in  the  action  unless 
proof  be  made  of  the  presentation  required. 
The  statute  seems  to  be  plain,  and  ordinarily 
there  would  be  no  question  but  that  the  plain- 
tiff would  be  required  to  make  this  proof 
before  being  entitled  to  a  recovery.  However 
that  may  be,  it  is  not  necessary  for  us  at  this 
time  to  decide  this  question,  or  as  to  whether 
or  not  the  claim  herein  was  of  the  kind  that 
would  come  within  the  provisions  of  the  stat- 
ute. This,  as  we  have  seen,  Is  an  action  com- 
menced In  the  lifetime  of  W.  D.  Coleman  for 
an  accounting.  The  plaintiff  was  seeking  the 
production  of  the  books  of  the  partnership 
into  court  for  the  purpose  of  having  the  court 
ascertain  the  amount  due  from  the  defendant 
to  the  plaintiff.  The  allegation  of  the  peti- 
tion was  that  the  defendant,  W.  D.  Coleman, 
had  kept  the  books,  had  collected  the  rents 
and  the  profits,  and  had  refused  to  account  to 
the  plaintiff  for  his  interest  In  the  partner- 
ship. The  very  nature  of  the  action  clearly 
demonstrates  that  the  plaintiff  could  not  con- 
sistently make  the  affidavit  required  in  pre- 
senting the  claim  to  the  administratrix.  In 
making  the  affidavit  he  would  be  required  to 
swear  that  no  payments  had  been  made  on 
the  claim  which  were  not  credited  thereon, 
and  that  there  were  no  offsets  to  the  same. 
The  petition  shows  he  was  groping,  as  it 
were.  In  the  dark;  he  sought  for  light  by 
having  the  books  0/  the  partnership  brought 
into  court  that  the  same  might  be  inspected. 
The  object  of  this  action  was  to  ascertain 
from  the  books  and  papers  of  the  partnership 
what  sum  or  sums  were  due  plaintiff,  if  any. 
The  petition  itself  discloses  that,  when  plain- 
tiff asks  for  judgment  for  $1,500,  the  amount 
named  is  purely  conjectural.  While  we  do 
not  hold  that  a  claim  of  the  kind  herein  in- 
volved Is  not  within  the  provisions  of  the 
statute,  we  axe,  however,  constrained  to  re- 
mark we  are  unable  to  understand  how  the 
plaintiff  could  subscribe  to  the  affidavit  re- 
quired. In  the  case  of  Jones  v.  Woodward,. 
50  Okl.  704,  151  Pac.  586,  decided  by  this 
court,  it  was  held  that  an  action  on  account 
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©f  fraud  of  an  intestate  Is  not  one  arising  on 
contract,  and  that  a  claim  therefor  need  not 
oe  presented  to  the  administrator  before 
bringing  suit  As  we  observed,  it  is  not  nec- 
essary to  decide  this  point,  as  in  our  judg- 
ment the  defendant  is  not  In  position  to  claim 
any  relief  on  account  of  the  failure  of  plain- 
tiff to  present  his  claim  to  the  administratrix. 

There  is  nothing  appearing  from  the  evi- 
dence to  show  that  the  defendant  ever  gave 
notice  to  creditors  as  required  by  the  statute 
to  present  claims,  and  immediately  upon  the 
tause  being  revived  in  the  name  of  the  admin- 
istratrix she  filed  a  motion  to  have  the  peti- 
tion made  more  definite  and  certain,  which 
was  sustained  by  the  court,  whereupon  de- 
fendant filed  her  answer  denying  any  indebt- 
edness whatever  to  plaintiff,  but,  on  the  con- 
trary, claiming  that  the  plaintiff  was  indebt- 
ed to  her  intestate  in  a  large  sum.  We  are 
of  the  opinion  that,  when  the  defendant  filed 
ber  answer  in  which  she  denied  the  indebted- 
ness, sbe  thereby  made  It  unnecessary  for  the 
plaintiff  to  file  his  claim,  especially  when 
there  la  no  evidence  that  the  notice  to  cred- 
itors ha*!  ever  been  given,  and  in  view  of  the 
further  fact  that  the  plaintiff  at  no  time 
made  this  an  issue  until  the  plaintiff  offered 
testimony,  we  are  loath  to  believe  that  the 
statute  contemplated  an  act  on.  the  part  of 
the  plaintiff  which  would  have  been  futile 
under  the  circumstances,  for  the  reason  that 
the  attention  of  the  administratrix  could  not 
have  been  brought  more  forcibly  to  a  knowl- 
edge of  the  existence  of  the  claim  than  by 
having  the  action  revived  in  her  name,  and 
immediately  thereafter  filing  the  answer  de- 
nying the  claim  of  the  plaintiff.  If  the  court's 
attention  had  been  called  to  the  point  now  re- 
lied upon  by  the  defendant  for  reversal  be- 
fore answering,  we  presume  it  would  have 
correctly  decided  upon  the  proper  course 
that  should  have  been  thereafter  followed, 
but  when  the  answer  is  filed  denying  the  in- 
debtedness, it  is  made  plain  that  it  would 
have  been  useless  to  have  presented  the 
claim,  as  it  is  shown  by  the  answer  that  the 
claim  could  not  and  would  not  have  been 
allowed  If  presented.  • 

The  sections  above  quoted  were  evidently 
intended  as  a  condition  precedent  to  fix  the 
liability  of  the  administrator  for  costs  in  the 
event  action  should  be  brought,  and  until  the 
claim  had  been  properly  verified,  presented, 
and  rejected,  the  administrator  would  not  be 
held  liable  for  the  costs  of  the  action.  The 
great  majority  of  claims  against  an  estate 
are  In  most  instances  settled  without  the 
neces&Nty  of  bringing  action.  In  the  Instant 
case  &v  answer  had  not  been  filed  prior  to 
the  death  of  the  deceased.  Had  an  answer 
been  filed  before  the  action  was  revived  in 


the  name  of  the  administratrix,  and  aha  had 
then  demanded  that  no  further  action  be  tak- 
en until  the  pinintjff  had  filed  the  claim  for 
allowance,  she  would  be  In  better  position  to 
insist  upon  this  contention  and  also  asking 
affirmative  relief,  and  all  her  rights  could 
have  been  saved  by  a  timely  objection,  but 
when  she  filed  her  answer  denying  the  liabili- 
ty, and  by  her  cross-petition  sought  affirm- 
ative relief  against  the  plaintiff,  and  no  issue 
being  raised  on  the  ground  that  the  claim  had 
not  been  presented,  the  court  did  not  commit 
error  in  overruling  her  objections  to  the  in- 
troduction of  evidence  on  the  part  of  the 
plaintiff.  The  case  of  Prazier  v.  Murphy  et 
al.,  138  Cal.  91,  65  Pac  326,  cited  by  defend- 
ant, Is  in  keeping  with  the  foregoing  state- 
ment. In"  that  case  the  defendant  died  pend- 
ing the  suit,  but  an  answer  had  been  filed 
prior  to  his  death.  His  executors  were  made 
parties  defendants,  and,  as  we  understand 
the  case,  objected  to  the  introduction  of  any 
evidence  or  further  proceedings  in  the  case 
on  the  ground  that  the  claim  had  not  been 
presented  for  allowance  or  rejection.  The 
case  of  Steen  v.  Hendy  (Cal.)  40  Pac  21, 
cited  by  defendant,  was  in  many  respects 
similar  to  the  case  at  bar.  There  the  defend- 
ant died  after  the  Institution  of  the  suit.  His 
death  was  suggested,  and  it  was  ordered  that 
the  case  be  continued  In  the  names  of  the  ex- 
ecutors. At  the  first  session  after  his  death 
defendants  objected  to  further  proceedings 
with  the  trial  or  the.  taking  of  further  tes- 
timony in  the  case  upon  the  ground  that  the 
claim  had  not  been  presented  for  allowance 
to  the  executors  of  the  deceased.  It  was 
there  held  that  proof  of  the  presentation  of 
the  claim  was  not  a  fact  essential  to  the  va- 
lidity of  a  judgment  where  no  issue  had  been 
made  upon  that  question. 

There  la  a  long  line  of  decisions  holding 
that;  where  the  plaintiff,  after  the  death  of  the 
defendant,  pending  the  suit  and  within  the 
time  limited  for  the  presentation  of  claims,  ob- 
tains an  order  reviving  the  cause  in  the  name 
of  the  administrator,  and  making  the  admin- 
istrator a  party  to  the  suit,  this  order  is 
equivalent  to  and  dispenses  with  the  actual 
presentation  of  the  claim.  By  it  every  pur- 
pose and  object  of  a  strict  compliance  with 
the  terms  of  the  statute  were  obtained,  es- 
pecially where  the  answer  Is  filed  by  the  ad- 
ministrator denying  the  claim  of  plaintiff, 
and  by  cross-petition  asking  for  judgment 
against  plaintiff  for  a  large  sum.  Malone 
v.  Hundley,  52  Ala.  147;  Eddins  v.  G ruddy, 
28  Ark.  500;  18  0.  J.  453. 

We  are  of  the  opinion  that  the  judgment 
of  the  lower  court  should  be  affirmed;  and 
it  is  ordered. 

All  the  Justices  concur,  except  Justices 
SHARP  and  HARRISON,  not  participating. 
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CHICAGO,  R.  L  &  P.  BY.  CO.  v.  WILLIS, 
County  Treasurer.   (No.  9920.) 

(Supreme  Court  of  Oklahoma.  May  27,  1919.) 

(Syllabus  by  the  Court./ 

Constitutional  Law  <8=>53  —  Judicial  De- 
partment —  Bnoboachkent  bt  LEGISLA- 
TURE. 

Section  5,  c  30,  Session  Laws  1916,  con- 
strued, and  held  to  be  amendatory  of  section 
2,  art.  8,  c.  173,  Session  Laws  1915,  and  not 
a  construction  thereof,  and  therefore  not  un- 
constitutional as  a  legislative  incroachment  up- 
on the  power  conferred  upon  the  judicial  de- 
partment of  the  state  by  the  Constitution. 

Error  from  District  Court,  Blaine  County ; 
Thomas  A.  Edwards,  Judge. 

Action  by  the  Chicago,  Bock  Island  &  Pa- 
cific Railway  Company  against  Bert  R.  Wil- 
lis, as  County  Treasurer  of  Blaine  County, 
Okl.,  and  personally.  Demurrer  to  petition 
sustained,  and  judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

John  E,  Du  Mara,  O.  O.  Blake,  and  R. 
J.  Roberts,  all  of  El  Reno,  and  W.  H.  Moore, 
of  McAlester,  for  plaintiff  in  error. 

Ben  Smith  and  J.  P.  Wlshard,  both  of  Wa- 
tonga,  S.  P.  Freeling,  Atty.  Gen.,  and  John 
B.  Harrison,  Asst.  Atty.  Gen.,  for  defendant 
in  error. 

KANE,  J.  This  was  an  action  for  the  pur- 
pose of  recovering  certain  taxes  paid  under 
protest  commenced  by  the  plaintiff  in  error, 
plaintiff  below,  against  the  defendant  in 
error,  defendant  below.  Hereafter,  for  con- 
venience, the  parties  will  be  called  "plaintiff" 
and  "defendant,"  respectively  as  they  appear- 
ed in  the  trial  court 

The  petition  of  plaintiff  was  in  12  para- 
graphs, to  the  last  of  which  the  trial  court 
sustained  a  demurrer,  whereupon,  the  plain- 
tiff electing  to  stand  upon  its  petition,  judg- 
ment was  entered  in  favor  of  the  defendant, 
to  reverse  which  this  proceeding  in  error 
was  commenced. 

Whilst  the  demurrer  raises  several  ques- 
tions of  law,  the  only  one  we  are  called  upon 
to  notice  is  stated  in  the  second  assignment 
of  error  as  follows: 

"The  court  erred  in  sustaining  defendant's 
second  ground  of  demurrer  to  plaintiffs  peti- 
tion for  the  reason  stated  therein,  'that  said 
twelfth  cause  of  action  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  and  against  defendant.' " 

The  taxes  covered  by  this  particular  para- 
graph of  the  petition  was  a  levy  of  1.60  mills 
for  the  county  road  construction  fund,  made 
under  and  In  pursuance  of  the  authority  of 
section  5,  c.  30,  of  the  Session  Laws  of  1910. 
The  contention  Is  that  this  section  is  uncon- 
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stltutionnl  and  void  for  the  reason  that  it 
purports  to  be  merely  an  interpretation  of 
another  unambiguous  statute,  to  wit,  section 
2  of  article  3,  c.  173,  of  the  Session  Laws  of 
1915,  which  grant  to  the  county  the  right 
to  levy  only  0.25  mills  for  county  road  con- 
struction fund,  and  that,  the  former  statute 
being  unconstitutional,  the  latter  prevails, 
and  governs  the  levy  that  may  be  made  for 
the  purpose  named.  On  the  other  hand, 
whilst  counsel  for  the  defendant  concede 
that,  if  the  plaintiffs  assumption  that  sec- 
tion 5,  supra,  is  merely  a  legislative  construc- 
tion of  section  2,  c.  173,  supra,  then  the  au- 
thorities cited  by  them  are  in  point,  and  their 
contention  should  be  held  to  be  well  taken, 
they  say: 

"If  we  rightly  comprehend  the  case  and 
correctly  view  the  act  of  1916,  then  plaintiffs 
whole  premise  is  wrong;  for,  as  we  construe 
the  act,  it  is  not  in  fact  nor  in  effect  a  con- 
struction of  the  act  of  1915,  but  in  reality  is 
an  amendment  of  such  act" 

So  the  question  for  consideration  then  is 
whether  section  5  was  Intended  merely  as  a 
construction  of  section  2,  or  whether  it  was 
intended  to  be  an  amendment  of  that  act. 
Section  5,  which  embraces  section  2,  reads 
as  follows: 

"Whereas  section  2,  article  3,  chapter  173, 
Session  Laws  of  Oklahoma,  1915,  reads  as  fol- 
lows: 

"'Sec.  2.  The  county  excise  board  in  each 
county  In  the  state  is  hereby  authorised,  at 
the  option  of  said  board,  to  make  a  levy  of 
one-fourth  of  one  mill  upon  all  property  in  any 
said  county  subject  to  taxation  upon  an  ad  va- 
lorem basis;  said  levy  whan  made  and  collect- 
ed shall  be  converted  into  a  county  road  con- 
struction fund,  and  shall  be  used  for  the  con- 
struction and  maintenance  of  county  highways, 
under  the  supervision  of  the  board  of  county 
commissioners  as  provided  in  this  act;  pro- 
vided, that  in  order  to  carry  into  effect  the  pro- 
visions of  this  act  the  county  board  may  levy 
for  current  expenses  of  said  county  not  to 
exceed  eight  (8)  mills.' 

"It  is  hereby  declared  that  the  meaning  and 
intent  of  said  section  is  as  follows: 

"  'Sec.  2.  In  addition  to  the  one  mill  levy  au- 
thorized for  common  school  purposes  and  in 
addition  to  the  levies  authorized  for  current 
county  expenses  by  chapter  195,  Session  Laws, 
1913,  the  county  excise  board  in  each  county 
in  this  state  is  hereby  authorized  at  the  option 
of  said  board,  to  make  an  additional  levy  for 
road  purposes  upon  all  property  in  said  county 
subject  to  taxation  upon  an  ad  valorem  basis, 
in  an  amount  which,  together  with  the  afore- 
said levies  authorized  to  be  made  in  said  chap- 
ter 195,  Session  Laws,  1913,  shall  not  exceed 
a  total  of  eight  (8)  mills;  said  additional  levy 
when  made  and  collected  shall  be  credited  to 
the  county  road  construction  fund,  and  shall  be 
used  for  the  construction  and  maintenance  of 
state  highways  under  the  supervision  of  the 
board  of  county  commissioners  as  provided  in 
this  act.*" 
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The  part  of  the.  title  of  the  act  necessary 
to  notice  reads  as  follows: 

"An  act,  amending  sections  1,  6  and  8,  of  ar- 
ticle 2,  chapter  173,  and  sections  1,  2  and  3, 
of  article  3,  chapter  173,  and  section  10  of  ar- 
ticle 2,  chapter  173,  of  the  Session  Laws  of 
Oklahoma,  1915,  relating  to  the  appointment 
and  employment  of  county  engineer." 

The  contention  of  counsel  for  the  plaintiff 
is  that  the  words  of  the  act  following  the 
proviso,  "it  is  hereby  declared  that  the  mean- 
ing and  intention  of  said  section  is  as  fol- 
lows," stamp  the  provision  as  a  declaratory 
act,  and,  inasmuch  as  the  act  which  It  pur- 
ports to  construe  is  unambiguous,  the  Leg- 
islature was  without  authority  to  pass  the 
declaratory  act,  for  the  reason  that  the 
power  to  construe  statutes  was  granted  to 
the  Judicial  departments  of  the  state  by  sec- 
tion 1,  art.  4,  of  the  Constitution,  which 
provides : 

"The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  into  three  sepa- 
rate departments:  The  legislative,  executive, 
and  judicial;  and  except  as  provided  in  this 
Constitution,  the  legislative,  executive,  and  ju- 
dicial departments  of  government  shall  be  sep- 
arate and  distinct,  and  neither  shall  exercise 
the  powers  properly  belonging  to  either  of  the 
others." 

On  the  other  hand,  it  is  contended  that  in 
construing  those  statutes  it  is  the  duty  of 
the  court  to  consider  not  only  the  language 
quoted  above,  but  the  whole  act  in  connec- 
tion with  the  title  and  proviso,  and  that, 
when  this  is  done,  it  can  be  clearly  seen  that 
the  Legislature  intended  to  amend  section 
2,  art.  8,  c.  173,  Session  Laws  1915. 

We  think  the  latter  contention  is  correct 
Section  57,  art.  5,  of  the  Constitution  pro- 
vides: 

"Every  act  of  the  Legislature  shall  embrace 
but  one  subject,  which  shall  be  clearly  express- 
ed in  its  title,"  etc 

Mr.  Black,  in  his  work  on  Interpretation  of 
Laws,  p.  175,  states  the  rule  as  follows: 

"Where  the  Constitution  of  the  state  provides 
that  each  act  of  the  Legislature  shall  relate  to 
but  oue  subject,  which  shall  be  expressed  in  the 
title,  the  effect  is  to  make  the  title  a  part  of 
the  enactment,  so  that  any  provisions  of  the 
act  which  lie  outside  the  title  will  be  rejected 
by  the  courts  as  unconstitutional,  if  that  can 
be  done  without  destroying  the  entire  law.  In 
this  case  it  is  very  clear  that  the  title  may  .  be 
resorted  to  as  an  aid  in  the  interpretation  of 
the  statute,  and  that  it  will  be  entitled  to 
greater  weight  than  belongs  to  it  in  the  absence 
of  this  constitutional  provision,  since  it  must 
be  presumed  that  the  mind  of  the  Legislature 
was  directed  to  the  title  no  less  than  to  the 
provision  of  the  enaqting  clause." 

We  think  the  preamble  also  tends  to  throw 
some  light  upon  this  queston  to  the  same  ef- 
fect. 


Black  on  Interpretation  of  Laws,  p.  178, 
say  8: 

"The  preamble  to  a  statute  is  an  introductory 
clause  which  sets  forth  the  reasons  which  have 
led  to  the  enactment  by  reciting  the  state  of 
affairs  intended  to  be  changed,  the  evils  design- 
ed to  be  remedied,  the  advantages  sought  to  be 
secured  or  promoted  by  the  new  law,  or  the 
doubts  as  to  the  prior  state  of  the  law  which  it 
is  meant  to  remove.  It  is  thus  an  exposition 
of  the  motives  of  the  Legislature,  and  in  some 
sense  a  key  to  the  meaning  of  the  terms  which 
they  have  employed  to  express  their  avowed 
intention." 

Interpretation  clauses  are  not  uncommon 
in  legislation,  and  when  a  statute  contains 
such  a  clause,  the  courts  are  bound  to  adopt 
the  construction  which  it  prescribes,  and  to 
understand  the  words  in  the  sense  in  which 
they  are  therein  defined,  although  otherwiso 
the  language  might  have  been  held  to  mean 
something  different  Black  on  Interpreta- 
tion, p.  191. 

We  think,  when  this  act  is  viewed  in  Its 
entirety,  together  with  its  title  and  pre- 
amble, It  becomes  quite  clear  that  it  was 
not  intended  as  a  construction  of  the  act  of 
1915,  but  was  intended  to  be  an  amendment 
of  that  act  and  that  the  words  by  which 
the  section  itself  is  introduced  are  merely 
declaratory  of  the  meaning  which  the  Leg- 
islature intended  the  amendment  to  have. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  must  be  affirmed. 

All  the  Justices  concur,  except  HARRI- 
SON, Jn  not  participating. 


(7«  Okl.  90) 

CITY  OF  ENID  et  al.  v.  GHNSMAN  et  at 
(No*  7521.) 

(Supreme  Court  of  Oklahoma.    June  3,  1919.) 

(Syllabus  ly  the  Court.) 

1.  Municipal  Corporations  .<8=>302(4)  —  Im- 
provement Resolution— Jurisdiction.  . 

Where  a  city  council  initiated  proceedings 
to  pave  certain  streets,  by  passing  a  resolution 
declaring  said  improvement  necessary,  as  pro- 
vided in  section  444,  Wilson's  Rev.  &  Ann. 
Statutes  1903,  but  failed  to  publish  said  resolu- 
tion as  provided  in  said  section.  The  proceed- 
ings based  thereon  are  void,  as  the  publication 
of  the  resolution  declaring  the  improvement 
necessary  is  a  condition  precedent  to  Jurisdic- 
tion. 

2.  Municipal  Corporations  <£=>514(3)— Im- 
provements —  Reassessment  Ordinance  — 
Statute.. 

Section  451,  Wilson's  Rev.  &  Ann.  Statutes 
1003,  does  nqt  give  the  city  council  authority  to 
pass  a  reassessment  ordinance  where  the  orig- 
inal proceedings  were  void  for  want  of  juris- 
diction. 
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8.  Municipal  Corporations  <&=>538— Action 
to  Set  Abide  Special  Assess >«nt— Limi- 
tations. 

The  period  of  limitation  by  statute  (Wil- 
ton's Rev.  &  Ann.  St.  Okl.  |  450)  within  which 
an  action  may  be  brought  to  set  aside  a  spe- 
cial assessment  made  against  the  lots  abutting 
upon  a  street  to  pay  the  cost  of  grading  the 
same  does  not  apply  to  bar  a  lot  owner  of  an 
action  to  enjoin  the  collection  of  such  assess- 
ment, when  the  proceedings  upon  which  it  is 
based  are  void. 

Error  to  District  Court,  Garfield  County; 
James  B.  Culllson,  Judge. 

Suit  for  injunction  by  George  J.  Gensman 
and  others  against  the  City  of  Enid  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.  Affirmed,  former  opinion  with- 
drawn, and  opinion  herein  substituted,  and 
second  petition  for  rehearing  denied. 

W.  J.  Otjen,  Geo.  W.  Buckner,  and  W.  O. 
Cromwell,  all  of  Enid,  for  plaintiffs  In  error. 

Hills  &  Manatt,  of  Enid,  for  defendants 
in  error. 

McNEILL,  J.  This  cause  was  before  the 
court  and  reported  in  158  Pac.  377,  but  on 
second  petition  for  rehearing  it  is  agreed  by 
all  parties  that  in  briefing  the  case  they  were 
in  error  as  to  the  law  applicable  to  the  case. 
Both  sides  briefed  die  case  on  the  theory 
that  the  law  applicable  was  the  Revised 
Laws  of  1910,  and  the  court  decided 
the  case  by  referring  to  said  statute,  while 
the  proceedings  are  to  be  governed  by  Wil- 
ton's Rev.  it  Ann.  Statutes  of  1903. 

The  facts  in  this  case  are  that  the  city  of 
Enid  attempted  to  proceed  to  pave  and  im- 
prove certain  streets  in  the  city.  The  city 
council  passed  a  resolution  of  necessity,  as 
required  by  section  444,  Wilson's  Rev.  &  Ann. 
Statutes  of  1903,  but  said  resolution  was  not 
published.  The  street  was  paved  and  the  as- 
sessment placed  against  the  land  of  defend- 
ants in  error.  The  defendants  in  error,  be- 
ing the  property  owners,  brought  an  action 
against  the  city  clerk  and  county  treasurer 
in  the  district  court  of  Garfield  county,  and 
enjoined  them  from  collecting  the  assess- 
ment The  trial  court  rendered  judgment 
against  the  said  city  declaring  said  assess- 
ment void,  and  enjoined  the  county  treasurer 
from  collecting  said  taxes.  Thereafter  the 
city  authorities,  without  taking  any  steps  to 
acquire  the  necessary  jurisdiction  to  pave 
in  the  first  instance,  passed  a  reassessing  or- 
dinance, and  under  it  sought  to  reassess  the 
lands  of  the  defendants  in  error. 

The  defendants  In  error  filed  their  .petition 
in  the  district  court  of  Garfield  county, 
seeking  to  enjoin  the  city  from  making  a  re- 
assessment against  said  property,  and  alleg- 
ing that  the  district  court  of  Garfield  county 


in  a  former  action  held  that  the  original  as- 
sessment was  void,  for  the  reason  that  no 
publication  of  the  resolution  was  had,  and 
alleging  that  the  city  was  without  jurisdic- 
tion to  reassess  said  property  for  the  reason 
they  had  never  acquired  Jurisdiction  in  the 
first  instance,  therefore  would  be  unable  to 
reassess  the  property  until  they  had  first  ac- 
quired jurisdiction.  Not  having  acquired 
Jurisdiction  in  the  first  instance,  they  would 
be  unable  to  pass  a  reassessment  ordinance. 
The  city  filed  a  demurrer,  the  court  overruled 
the  demurrer,  the  city  excepted,  and'  refused 
to  plead  further.  The  court  rendered  Judg- 
ment enjoining  the  city  from  proceeding 
further  under  the  reassessment  ordinance  or 
from  attempting  to  fix  a  lien  upon  defend- 
ants' property.  Prom  this  judgment  the  city 
appeals,  and  brings  the  case  here  for  re.  ew. 

The  paving  was  Initiated  under  and  by  vir- 
tue, of  section  444,  Wilson's  Revised  Srat- 
utes  1903,  and  it  is  agreed  the  controversy  is 
governed  by  provision  of  Wilson's  Revised 
Statutes  of  1908,  and  It  is  admitted  that  the 
resolution  of  necessity  was  never  published. 

[1]  The  plaintiffs  in  error  now  contend 
that  the  publication  of  said  resolution  was 
not  jurisdictional,  but  this  court  has  held 
contrary  to  said  view  in  the  case  of  Eerker 
v.  Bocher,  20  Okl.  729,  95  Pac.  981,  and  on 
page  757  of  20  Okl.,  on  page  992  of  95  Pac, 
the  court  used  the  following  language: 

"The  declaring  by  resolution  and  the  publi- 
cation of  the  same  for  four  consecutive  weeks 
in  some  newspaper  of  general  circulation  in 
the  city  as  a  condition  precedent  to  jurisdic- 
tion, and,  when  that  is  done  without  protest  on 
the  part  of  the  property  owners  to  be  affected, 
then  the  council  shall  have  the  power  to  cause 
such  improvement  to  be  made." 

[2]  It  Is  next  contended  that,  by  reason  of 
section  451,  Wilson's  Revised  Laws  1903, 
plaintiff  in  error  has  the  right  to  pass  a  re 
assessment  ordinance  and  to  reassess  the 
property  for  the  improvements  already  made. 
A  portion  of  said  statute  Is  as  follows: 

"Provided  further,  that  in  the  event  any' spe- 
cial assessment  shall  be  set  aside  or  be  invalid 
in  whole  or  in  part,  the  city  council  may,  at 
any  time,  in  the  manner  herein  provided  for  an 
original  assessment,  proceed  to  cause  a  new 
assessment  to  be  made,  which  shall  have  the 
like  force  and  effect  as  an  original  assessment." 

The  question  presented  is  whether  the 
statute  is  broad  enough  to  permit  the  city 
council  to  pass  an  ordinance  reassessing  the 
property  for  the  improvements  made,  when 
the  original  proceedings  were  void.  The 
plaintiff  in  error  argues  that  it  makes  no 
difference  whether  the  city  council  had  ju- 
risdiction m  the  first  instance  or  not,  or 
whether  the  proceedings  were  void ;  that  the 
statute  authorized  the  passing  of  a  reas- 
sessment ordinance  in  either  event    In  sup- 
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port  of  their  contention  they  cite  cases  from 
different  states,  but  an  examination  of  those 
cases  discloses  that  the  statute  of  those  states 
are  very  different  from  our  statute,  the 
case  of  Kansas  City  v.  Silver,  74  Kan.  851, 
85  Pac  805,  being  one  of  the  cases  they  rely 
upon,  which  is  a  per  curiam  opinion,  but 
the  Kansas  statute  contains  the  following 
language: 

"Which  special  assessment  order  may  be  in- 
formal, illegal,  irregular  or  void  for  want  of  suf- 
ficient authority,  to  make  or  levy  the  same,  or 
for  any  cause  whatever." 

They  also  cite  the  case  from  the  state  of 
Washington,  Frederick  v.  City  of  Seattle, 
13  Wash.  428,  43  Pac.  864.  The  statute  there 
in  regard  to  reassessing  property  contains 
the  following  provision: 

"Or  for  imy  legal  improvement  which  has 
heretofore  been  made  or  which  hereafter  may 
be  made  by  any  city  or  town  has  been  or  may 
hereafter  be  declared  void." 

They  also  cite  or  rely  upon  the  case  of 
Sanderson  v.  Herman,  108  Wis.  662,  84  N. 
W.  890,  85  N.  W.  141.  This  was  a  case  from 
Wisconsin,  but  the  statute  there  provides 
"is  or  may  be  invalid  for  certain  reasons." 
But  the  court  held  In  that  case  that  the  in- 
validity of  the  first  assessment  came  en- 
tirely within  the  provision  of  the  latter  act, 
but  did  not  pass  upon  the  question  as  to 
what  ruling  the  court  would  make  if  the 
city  had  no  jurisdiction  in  the  first  instance. 

Plaintiffs  in  error  cite  State  ex  reL  v. 
District  Court  of  Ramsey  County  et  al.,  97 
Minn.  147,  106  N.  W.  306,  this  case  following 
the  case  of  State  ex  rel.  St  Anthony  Park 
North  Trust  Co.  v.  District  Court  of  Ramsey 
County,  95  Minn.  183,  103  N.  W.  881,  a  deci- 
sion of  the  Supreme  Court  of  Minnesota,  but 
the  statute  of  Minnesota  provides  as  follows : 

"And  no  error  or  omission  or  irregularity, 
whether  jurisdictional  or  otherwise,  shall'  pre- 
vent a  reassessment  to  the  extent  of  the  bene- 
fits conferred  by  such  improvement" 

We  do  not  think  these  cases  are  in  point 
These  cases  support  the  theory  of  the  con- 
stitutionality, or  the  authority  of  the  Leg- 
islature to  enact  a  curative  statute,  by  pro- 
viding that  the  Legislature  may  provide, 
where  the  proceedings  are  void,  that  a  reas- 
sessment ordinance  may  be  passed.  It  is  not 
necessary  for  us  to  pass  upon  the  question 
of  the  constitutionality  in  the  case  at  bar 
for  .the  reason  the  question  is  whether  our 
statute  is  broad  enough  to  include  a  case 
to  remedy  jurisdictional  defects.  Our  stat- 
ute does  not  attempt  to  grant  any  such  power 
or  authority.  It  provides  that  a  new  assess- 
ment shall  have  like  force  and  effect  as  the 
original  assessment,  and  of  course,  if  the 
council  had  no  jurisdiction  in  the  first  in- 
stance, they  would  acquire  none  In  the  sec- 
ond. 


In  support  of  cases  where  the  statute  and 
charters  are  almost  similar  to  the  statute  of 
Oklahoma  we  find  that  the  constructions 
placed  upon  similar  statutes  by  the  Supreme 
Court  of  Michigan,  Illinois,  Indiana,  and 
Iowa  hold  that  such  statutes  do  not  au- 
thorize the  reassessment  of  property  where 
the  proceedings  are  void. 

The  Supreme  Court  of  Michigan,  in  the 
case  of  Crawford  v.  City  of  Detroit  169 
Mich.  293,  135  N.  W.  314,  stated  as  follows: 

"These  cases  establish  the  law  that  the  fail- 
ure of  the  village  council  to  pass  the  resolution 
required  by  these  sections  is  a  jurisdictional 
defect  and,  if  it  is  a  jurisdictional  defect  it 
was  not  cured  by  the  subsequent  resolution  of 
council. 

"Second,  that  the  city  relies  upon  section  197 
(1904)  of  its  charter  to  give  force  to  its  resolu- 
tion, the  material  portion  of  which  reads  as  fol- 
lows: 'Whenever  in  any  proceedings  heretofore 
or  hereafter  made  for  the  purpose  of  paving 
any  street  or  alley  or  public  places,  or  for  the 
construction  or  repairing  of  any  sidewalk  or 
sewer,  •  •  *  and  the  same  shall,  in  the 
opinion  of  the  common  council,  be  invalid,  said 
common  council  may  vacate  and  set  the  same 
aside,  and  when  any  errors  or  omissions  may 
appear  in  any  such  proceedings  in  the  making 
of  said  improvement,  or  in  any  assessment  roll 
or  in  any  certificate  thereto,  the  common  coun- 
cil may  order  the  same  to  be  corrected,  and 
when  any  such  special  assessment  shall  be  so 
vacated  or  held  invalid  by  the  judgment  or  de- 
cree of  any  court  of  competent  jurisdiction  on 
account  of  any  error  or  omission  in  said  pro- 
ceedings or  in  said  assessment,  the  common 
council  may  cause  a  new  special  assessment  to 
be  made,  for  the  purpose  for  which  the  origi- 
nal assessment  was  made.' 

"The  power  conferred  by  this  charter  pro- 
vision would  not  authorize  the  council  to 
cure  jurisdictional  defects;  nor  did  it  attempt 
by  its  resolution  to  cure  any  defect  in  the  pro- 
ceedings anterior  to  the  assessment  It  is  ob- 
vious that  the  ordering  of  a  reassessment  would 
not  cure  a  defect  in  the  proceeding  which  lay 
at  the  foundation  of  the  proceeding.  If  the 
village  proceedings  were  declared  void  for  a 
jurisdictional  defect  •  •  *  then  it  follows 
that  the  whole  controversy  was  disposed  of 
on  the  first  hearing,  and,  no  appeal  having 
been  taken  therefrom,  the  conclusions  and  de- 
cree of  the  trial  court  are  final." 

The  Supreme  Court  of  Iowa,  In  the  case 
of  Comstock  v.  Eagle  Grove  City,  133  Iowa, 
589,  111  N.  W.  51,  used  the  following  lan- 
guage: 

"In  the  first  place,  if  such  were  possible  in 
any  case,  it  cannot  be  said  with  any  propriety 
that  by  the  enactment  of  section  823  the  Leg- 
islature contemplated  that  a  city  council  which 
had  proceeded  without  jurisdiction  might  sup- 
ply the  want  of  jurisdiction  and  give  legality 
to  its  past  acts  done  in  defiance  of  the  statutes, 
by  simply  holding  a  meeting  to  hear  objections, 
correct  errors,  etc." 

The  court  further  stated: 

"To  conclude  with,  we  hold  that  the  sections 
of  the  Code  relied  upon  were  intended  to  cover 
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errors  and  irregularities  arising  out  of  the  ex- 
ercise of  a  jurisdiction  acquired.  They  have 
no  relation  to  cases  involving  a  want  of  ju- 
risdiction." 

The  Supreme  Court  of  Illinois,  in  the  case 
of  City  of  Geneseo  v.  Schultz,  100  N.  B.  920, 
syL  1,  267  111.  273,  the  court  said: 

"Where  an  ordinance  under  which  an  im- 
provement is  made  is  not  a  nullity,  but  merely 
defective  or  insufficient,  a  new  assessment  can 
be  levied  under  a  supplemental  ordinance  under 
the  Local  Improvement  Act." 

The  Supreme  Court  of  Illinois,  in  the  case 
of  People  ex  reL  v.  Hayes,  258  HI.  243,  101 
N.  E.  540,  said: 

"We  consider  it  necessary  to  discuss  but  one 
of  the  questions  raised  by  appellants.  They 
contend  that  the  original  ordinances — the  one 
of  1006  relating  to  the  sidewalk  in  front  of  Bar- 
bara Hayes'  property,  and  the  one  of  1909  re- 
lating to  the  sidewalk  in  front  of  A.  T.  Hayes' 
property— were  void,  and  that  no  tax  could  be 
imposed  against  the  property  by  new  ordinanc- 
es to  pay  for  the  walks  previously  constructed 
under  void  ordinances.  Authority  given  by  the 
Sidewalk  Act  to  pass  a  new  ordinance  levying 
a  special  tax  for  work  already  done  by  the  city 
or  village  in  good  faith  pursuant  to  an  ordi- 
nance, bat  which  has  been  set  aside  by  a  court, 
cannot  be  exercised  if  the  previous  ordinance 
was  void.  If  the  original  ordinance  was  merely 
defective,  but  not  void,  then  a  new  ordinance 
may  be  passed  for  the  levy  of  the  special  tax. 
City  of  Chicago  v.  Celt,  225  HI.  368,  80  N.  B. 
285." 

The  Supreme  Court  of  Indiana,  In  the  case 
of  Cur  less  v.  Watson,  54  Ind.  App.  110, 100  N. 
E.  576,  said: 

"The  power  and  duty  of  the  board  of  trustees 
or  common  council,  as  the  case  may  be,  under 
the  statute  to  make  an'  assessment  for  such 
improvements  continue  in  that  tribunal  until 
legally  exercised.  While  it  is  true  that  a  void 
assessment  may  be  defeated  or  set  aside  and 
held  for  naught  in  a  collateral  action,  still,  un- 
der such  circumstances,  if  the  principal  pro- 
ceedings of  the  board  upon  which  an  assess- 
ment must  rest  are  not  also  void,  a  valid  reas- 
sessment may  be  made,  by  which  the  objection- 
able matters  or  grounds  which  resulted  in  ren- 
dering the  first  assessment  invalid  may  be 
avoided."  Hibben  v.  Smith,  158  Ind.  206,  62 
N.  E.  447. 

There  are  many  other  cases  upon  this 
same  question  from  other  states,  upholding 
this  same  rule,  but  we  have  been  unable  to 
find  any,  nor  has  counsel  cited  us  a  case, 


where  the  statute  was  similar  to  ours,  where 
a  new  assessment  or  a  reassessment  was  ever 
sustained  in  a  case  where  the  city  council 
had  acquired  no  jurisdiction  in  the  first  in- 
stance, but  has  only  been  sustained  in  cases 
where  the  state  has  a  statute  broad  enough  to 
Include  proceedings  that  were  void  in  the 
first  instance,  and  only  then  has  said  re- 
assessment been  sustained. 

It  is  not  proper  for  the  court  to  read  into 
the  statute  exceptions  or  words  not  contained 
therein.  The  statute  in  its  literal  meaning 
can  only  be  construed  to  mean  a  reassess- 
ment in  proceedings  where  the  city  in  the 
first  instance  acquired  jurisdiction,  and,  if 
their  proceedings  became  illegal  or  invalid 
for  any  reason,  then  the  city  has  a  right  to 
go  back  and  correct  the  irregularities  and 
pass  a  new  reassessment  ordinance  and  re- 
assess the  property  the  same  as  in  the  first 
instance,  but,  having  acquired  no  jurisdiction 
in  the  first  instance  under  our  statute,  they 
would  be  unable  to  pass  a  reassessment  or- 
dinance. 

Counsel  in  one  of  their  briefs  argue  the 
question  of  the  statute  of  limitations,  but 
the  law  in  this  state  appears  to  be  well 
settled  that  the  statute  of  limitations  does 
not  apply  to  an  assessment  when  the  proceed- 
ings upon  which  it  is  based  are  void. 

[3]  This  court,  in  the  case  of  Morrow  v. 
Barber  Asphalt  Paving  Co.,  27  OkL  247, 
111  Pac.  198,  stated  as  follows: 

"The  period  of  limitation  by  statute  (Wil- 
son's Bev.  &  Ann.  St  Okl.  f  450)  within,  which 
an  action  may  be  brought  to  set  aside  a  spe- 
cial assessment  made  against  the  lots  abutting 
upon  a  street  to  pay  the  cost  of  grading  the 
same  does  not  apply  to  bar  a  lot  owner  of  an 
action  to  enjoin  collection  of  such  assessment, 
when  the  proceedings  upon  which  it  is  based 
are  void." 

This  same  contention  has  been  followed,  by 
the  court  in  construing  the  statute  of  1910 
in  the  case  of  City  of  Muskogee  v.  Nicholson, 
171  Pac.  1102;  Southern  Surety  Co.  v.  Jay, 
178  Pac.  95. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  affirmed. 

The  former  opinion  of  the  court  is  there- 
fore withdrawn,  and  this  opinion  substituted 
therefor,  and  the  second  petition  for  re- 
hearing denied. 

OWEN,  C.  J.,  and  SHARP,  PITGHFCRD, 
and  HIGGINS,  JJ.,  concur. 
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CLINTON  &  O.  W.  RT.  CO.  T.  DUNLAP. 
(No.  9198.) 

(Supreme  Court  of  Oklahoma.  June  10,  1919.) 

(Syllabus  hy  Editorial  Staff.) 

1.  Evidence  <g=>363.  566  —  Admissibility  — 
Excerpts  from  Medical  and  Scientific 
Books. 

In  action  for  death  of  railroad  repairman 
and  boilermaker  from  a  shock  from  an  electric 
light  he  was  carrying,  an  examination  by  prain- 
tifFs  counsel  by  reading  from  several  medical 
and  scientific  books  as  to  tbe  voltage  that 
would  produce  death  and  the  testimony  of  a 
medical  witness  that  he  agreed  with  the  author 
was  improper,  and  tbe  excerpts  from  the  text 
were  inadmissible. 

2.  Appeal  and  Ebrob  «=>1170(7)— Admission 
of  Cumulative  Evidence  —  Prejudice  — 
Statute  —  "Substantially  Pbejudicial." 

In  such  action,  where  plaintiff  offered  inde- 
pendent expert  testimony  that  voltage  Teceived 
was  sufficient  to  cause  death,  and  where  that 
was  the  logical  deduction  from  tbe  circum- 
stances, the  erroneous  admission  of  cumulative 
evidence  in  nature  of  excerpts  from  medical  and 
scientific  books  was  not  substantially  prejudi- 
cial to  defendant  within  Rev.  Laws  1910,  { 
6005,  prohibiting  a  reversal  for  trial  error  not 
resulting  in  a  miscarriage  of  justice. 

Kane  and  Sharp,  JJ.,  dissenting. 

On  rehearing.   Judgment  affirmed. 
For  former  opinion,  see  179  Pac.  749. 

RAINEY,  J.  [1]  After  a  careful  exami- 
nation and  re-examinatlon  of  the  record  in 
this  case,  we  are  of  the  opinion  that  the 
conclusion  of  the  commissioner  is  correct, 
and  the  judgment  should  be  affirmed.  It  Is 
true,  however,  as  urged  by  counsel  for  de- 
fendant, that  the  commissioner  has  not  dis- 
cussed one  of  the  principal  assignments  of 
error  relied  upon  by  it  for  reversal.  Dur- 
ing the  examination  of  Dr.  McBurney,  one 
of  plaintiffs  witnesses,  plaintiff's  counsel 
read  from  several  medical  books  and  books 
of  science  relative  to  the  amount  of  voltage 
that  would  produce  death,  the  witness  tes- 
tifying that  he  agreed  with  the  author  of  the 
text,  and  it  is  most  earnestly  insisted  that 
this  was  error  and  prejudicial  to  the  rights 
of  the  defendant,  for  the  alleged  reason  that 
It  was  the  particular  evidence  upon  which 
the  court  based  Its  opinion.  While  there 
are  some  authorities  to  the  contrary,  we 
agree  that,  according  to  the  great  weight  of 
authority,  this  method  of  examination  was 
improper,  and  the  excerpts  from  the  text 
were  inadmissible,  but  our  examination  of 
the  record  discloses  that  this  evidence  was 
merely  cumulative.  Drs.  McBurney,  Ellis 
Lamb,  and  M.  C.  Conner,  regularly  practic- 
ing physicians  who  had  had  some  experience 
in  the  use  of  electricity,  qualified  as  expert 


witnesses,  and  testified  from  their  general 
knowledge,  obtained  from  observation  and 
research  in  their  profession,  that  the  voltage 
was  sufficient  to  produce  death.  Although 
reference  was  made  to  the  medical  journals 
in  the  manner  above  stated  while  Dr.  Mc- 
Burney was  testifying,  he  testified  inde- 
pendently thereof  that  in  his  opinion  65  volts 
of  electricity  was  sufficient  to  cause  death 
under  favorable  circumstances,  such  as  ex- 
isted in  this  case.  Dr.  M.  C.  Conner  testi- 
fied that  in  his  opinion,  under  the  conditions 
stated  in  the  court's  opinion,  from  50  volts 
up  might  produce  death,  and  Dr.  Ellis  Lamb 
testified  that  110  volts  of  electricity  might  be 
dangerous  to  life  under  the  most  favorable 
circumstances,  depending  upon  the  length 
of  time  connected.  AL  Roach,  one  of  plain- 
tiff's witnesses,  testified  that  by  coming  in 
contact  with  a  similar  domestic  wire  used 
in  an  automobile  shop  in  Clinton  he  received 
a  shock  that  knocked  him  10  or  12  feet  and 
rendered  him  unconscious.  The  defendant 
did  not  introduce  any  medical  experts,  but 
relied  solely  on  the  testimony  of  its  electri- 
cal experts,'  who  testified  that  115  voltage 
was  not  sufficient  to  produce  death. 

[2]  This  is  the  second  time  this  case  has 
been  to  this  court;  the  respective  trials  re- 
sulting in  Jury  verdicts  for  the  plaintiff  In 
the  sum  of  $7,000  and  $7,500,  respectively. 
On  the  first  trial  defendant  offered  its  ex- 
pert testimony  to  the  effect  that  the  voltage 
carried  by  the  electric  wire  was  not  sufficient 
to  produce  death,  and  the  plaintiff  relied  up- 
on the  circumstances  of  the  case  without  of- 
fering any  expert  or  opinion  evidence.  After 
having  fully  stated  the  facts  of  the  case  and 
after  having  found  against  the  defendant 
company  on  every  issue  except  the  proba- 
tive effect  of  the  expert  evidence,  the  court, 
in  an  opinion  by  Commissioner  Mathews 
(Clinton  ft  O.  W.  Ry.  Co.  v.  Dunlap,  56  Okl. 
755,  156  Pac.  654),  with  reference  to  this 
testimony,  said: 

"There  was  no  attempt  made  upon  the  part 
of  the  plaintiff  to  meet  or  discredit  this  tes- 
timony. It  stands  m  the  record  uncontradict- 
ed, and  is  not  the  kind  of  testimony  that  can 
be  ignored  or  dismissed  as  unreasonable  and 
not  worthy  of  credit.  It  devolved  upon  the 
plaintiff  to  meet  it,  and,  failing  so  to  do,  we  are 
of  the  opinion  the  case  failed  with  it" 

It  will  readily  be  seen  from  the  quoted 
language  that  in  the  former  opinion  the 
court  gave  the  defendant's  expert  testimony 
all  the  weight  it  was  entitled  to,  and  more 
than  it  is  given  In  many  jurisdictions,  and 
it  was  solely  on  the  ground  that  this  testi- 
mony was  not  contradicted  or  discredited  the 
cause  was  reversed  for  a  new  trial.  Now, 
in  the  instant  case  plaintiff,  in  our  opinion, 
abundantly  proved  by  expert  witnesses  that 
the  voltage  received  by  the  deceased  was 
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sufficient,  under  the  circumstances  of  the 
case,  to  cause  death,  which  is  also  the  logical 
deduction  to  be  drawn  from  the  circum- 
stances, and  the  error  of  the  court  in  per- 
mitting cumulative  evidence  to  be  introduced 
cannot  be  said  to  have  substantially  preju- 
diced the  rights  of  the  defendant.  By  the 
express  provisions  of  section  6005,  Rev.  Laws 
of  1010,  we  are  prohibited  from  setting  aside 
a  judgment  in  any  case  on  the  ground  of  the 
Improper  admission  or  rejection  of  evidence, 
unless  we  can  say,  after  an  examination  of 
the  entire  record,  that  the  error  complained 
of  has  probably  resulted  in  a  miscarriage  of 
justice,  or  constitutes  a  substantial  violation 
of  a  constitutional  or  statutory  rigbt.  All 
the  witnesses  to  the  accident  resulting  in  the 
deceased's  death  believed  at  the  time  that 
he  was  killed  by  an  electric  shock.  This  is 
the  conclusion  reached  by  two  juries,  whose 
verdicts  were  approved  by  tbe  trial  court, 
and  after  an  examination  of  the  entire  record 
we  cannot  say  that  justice  has  miscarried, 
but,  on  the  contrary,  we  are  convinced  that 
the  deceased  received  ah  electric  shock  in 
the  manner  contended  by  plaintiff,  and  that 
his  death  was  proximately  caused  thereby. 

OWEN,  0.  J.,  and  HARRISON,  PITCH- 
FORD,  JOHNSON,  HIGGINS,  and  MC- 
NEILL, JJ.,  concur. 

KANE  and  SHARP,  JJ.,  dissent. 
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MISSOURI,  K.  &  T.  RT.  CO.  v.  BANDY. 
(No.  8794.) 

(Supreme  Court  of  Oklahoma.   March  25,  1919. 
Rehearing  Denied  June  10,  1919.) 

(ByUabut  by  the  Court.) 

1.  Railroads  <§=>411(1)  —  Injuries  to  Ani- 
mals—Fences and  Cattle  Guards. 

It.  is  the  duty  of  every  person  or  corpora- 
tion owning  or  operating  a  railroad  in  Okla- 
homa to  build  and  maintain  a  fence  along  its 
right  of  way,  except  at  public  highways  and 
station  grounds,  and  this  imposes  the  duty  up- 
on such  person  or  corporation  to  construct  and 
maintain  suitable  cattle  guards  and  wing  fences 
at  points  where  public  highways  cross  the 
tracks  of  such  person  or  corporation. 

2.  Railroads  e=>411  (18)— Injuries  to  Ani- 
mals—Fences and  Cattle  Guards— High- 
way Cbossino. 

Where  a  public  highway  crosses  a  railway 
at  an  oblique  angle,  the  railway  company  must 
construct  its  cattle  guards  and  erect  its  wing 
fences  upon  the  margin  of  tbe  highway,  so  that 
the  highway  is  not  encroached  upon,  and  all 
of  its  right  of  way  near  the  highway  is  fenced 
and  protected,  and  if  the  company  erects  its 
cattle  guards  and  fences  back  from  the  high- 
way, so  as  to  form,  a  pocket,  it  may  be  held 
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liable  for  animals  killed  at  such  place,  on  the 
ground  that  it  had  not  discharged  its  duty  in 
fencing  its  track  as  required*  by  law. 

8.  Railboads  «=a»411(16)— Injuries  to  Ani- 
mals—Fences  and  Cattle  Guaros— "Sta- 
tion GROUWD8." 
Station  grounds  prima  facie  include  all  the 
right  of  way  left  unfenced  between  switches 
and  cattle  guards  on  either  side  of  the  plat- 
form, with  the  switches  and  side  tracks,  unless 
they  are  shown  to  be  unreasonable  in  extent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Station  Grounds.] 

4.  Railroads  C=?  116(7)  —  Injuries  to  Ani- 
mals—Question fob  Jury—  Fences— Sta- 
tion Gbounds  or  Public  Highway. 

Whether  a  certain  place  constitutes  a  part 
of  the  station  grounds,  or  a  public  highway, 
where  a  railway  company  is  by  statute  exempt 
from  maintaining  a  fence,  is  a  question  of  fact 
for  the  jury. 

5.  Railroads  o=a  111(6)  —  Injuries  to  Ani- 
mals—Bubden  or  Proof— Fences. 

The  burden  was  upon  the  defendant  to 
show  that  the  animals  were  killed  at  a  point 
where  it  was  not  required  by  statute  to  main- 
tain a  fence. 

6.  Railroads  «=>411(3)  —  Injuries  to  Ani- 
mals—Effect  of  Failure  to  Fence  Right 
of  Wat. 

Where  animals  enter  upon  railroad  tracks 
at  a  point  where  the  railroad  company  had 
failed  to  erect  and  maintain  a  fence  as  requir- 
ed by  law,  and  it  is  not  shown  that  the  owner 
was  willfully  negligent  in  permitting  them  to 
stray  upon  the  track,  the  railway  company  is 
liable  for  the  value  of  suck  animals,  regardless 
of  negligence  in  the  running  or  operating  of  its 
trains. 

7.  Railroads  «s»411(3)  —  Injuries  to  Ani- 
mals—Effect of  Failure  to  Fence  Right 
of  Way— Last  Clear  Chance. 

The  fact  that  the  accident  could  not  have 
been  avoided  after  the  discovery  of  the  animals 
upon  its  track  does  not  relieve  defendant  from 
liability  because  of  the  fact  that  the  animals 
entered  upon  defendant's  tracks  at  a  point 
where  it  had  failed  to  erect  a  fence  in  accord' 
a  nee  with  its  statutory  duty. 

Error  from  County  Court,  Washington 
County;  Robert  D.  Waddill,  Judge. 

Action  by  G.  T.  Bandy  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff",  and  defendant  brings 
error.  Affirmed. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M.  D. 
Green,  all  of  Muskogee,  for  plaintiff  In  error. 

A.  O.  Harrison,  of  Bartlesville,  for  defend- 
ant in  error. 

HARDY,  C.  J.  G.  T.  Bandy  commenced 
this  action  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  to  recover  $560 
damages  for  two  horses  struck  and  killed  by 
south-bound  passenger  train  of  .  defendant  at 
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Dewey,  Okl.,  on  the  night  of  June  29,  1915. 
The  acts  of  negligence  alleged  were  the  oper- 
ation of  defendant's  train  at  an  excessive 
rate  of  speed,  failure  to  give  any  warning 
signal  for  the  public  crossing  near  Which 
the  animals  were  killed,  and  that  the  point 
where  the  accident  occurred  was  near  a  pub- 
lie  road  crossing,  and  was  not  within  the 
station  ground  limits,  and  that  defendant 
had  failed  to  maintain  right  of  way  fences  at 
that  point.  Verdict  was  for  plaintiff,  and 
defendant  appeals. 

To  reverse  the  case  defendant  urges  that 
the  evidence  shows  the  animals  were  struck 
and  killed  on  a  public  crossing.  The  point 
wbere  the  animals  were  killed  was  south  of 
the  depot  at  and  outside  the  city  limits  of  the 
town  of  Dewey,  and  several  hundred  feet 
south  of  the  south  end  of  the  passing  track  at 
said  station.  According  to  the  plat  intro- 
duced by  plaintiff,  from  the  south  end  of  the 
passing  track  to  the  center  of  the  public 
highway  crossing  is  a  distance  of  793  feet. 
The  tracks  of  defendant  are  crossed  by  the 
public  highway  at  an  oblique  angle  of  about 
30  degrees.  South  of  this  highway  the  tracks 
of  defendant  are  fenced,  and  at  a  point  from 
30  to  80  feet  south  of  the  center  line  of  this 
highway  defendant  had  erected  cattle  guards 
and  wing  fences  across  its  track,  which  con- 
nect with  the  right  of  way  fence.  On  the 
west  side  of  the  track  the  right  of  way 
fence  extends  north  beyond  the  cattle  guards 
and  wing  fence  to  the  south  line  of  the  high- 
way, where  it  connects  with  another  fence 
extending  in  a  northwesterly  direction  along 
the  south  line  of  the  highway.  There  is  left 
south  of  the  public  crossing  a  space  on  the 
west  side  approximately  80  feet  from  the 
center  of  the  highway  to  the  cattle  guards, 
and  on  the  east  side  approximately  30  feet 
of  open  space  In  the  shape  of  a  right-angled 
triangle.  The  horses  were  struck,  according 
to  the  testimony  of  the  engineer,  and  immedi- 
ately rolled  off  the  pilot  against  the  west 
wing  fence,  and  the  force  of  the  impact  broke 
down  the  wing  fence.  The  engineer  testified 
that  the  horses  were  not  carried  any  distance 
by  the  engine,  but  immediately  rolled  off 
against  the  fence.  He  also  testified  that  the 
horses  were  struck  right  on  the  crossing. 
The  fireman  testified  that  he  did  not  see  the 
horses  when  they  were  struck,  but  that  he 
thought  they  were  struck  on  the  crossing,  or 
a  little  south  of  It  The  section  foreman  tes- 
tified that  he  examined  the  track  at  the  place 
of  the  accident  the  next  morning;  that  the 
horses  were  knocked  or  thrown  against  the 
wing  fence;  he  saw  no  marks  on  the  track 
to  indicate  where  the  train  picked  up  the 
horses ;  that  he  saw  marks  where  something 
was  dragged  from  the  end  of  the  outside 
crossing  to  the  place  where  the  horses  were 
found. 

[1]  Upon  this  evidence  it  was  for  the  Jury 
to  say  whether  the  horses  were  struck  upon 
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the  crossing  or  south  of  the  crossing.  If  the 
horses  had  gotten  upon  the  tracks  at  the 
crossing,  and  were  killed  at  the  point  where 
the  cattle  guards  and  wing  fence  connected 
with  the  right  of  way  fence,  the  plaintiff 
would  be  entitled  to  recover.  By  sections 
1435  to  1438,  inclusive,  Rev.  L.  1910,  it  is 
made  the  duty  of  every  person  or  corporation 
owning  or  operating  a  railroad  in  Oklahoma 
to  build  and  maintain  a  fence  along  its  right 
of  way,  except  at  public  highways  and  station 
grounds,  and  this  imposes  the  duty  upon  such 
person  or  corporation  to  construct  and  main- 
tain suitable  cattle  guards  and  wing  fences 
at  points  where  public  highways  cross  the 
tracks  of  such  person  or  corporation.  Union 
Pacific  Railway  Co.  v.  Harris,  28  Kan.  206. 

[2]  The  defendant  showed  by  its  witnesses 
that  it  was  considered  good  railroading  to 
construct  cattle  guards  and  wing  fences  at 
right  angles  to  Its  track,  and  not  along  the 
margin  of  the  highway,  although  said  high- 
way crossed. its  track  at  an  oblique  angle; 
but  it  further  appeared  that  they  were  some- 
times constructed  obliquely  across  the  tracks 
along  the  margin  of  the  highway.  There  is 
no  great  inconvenience,  unnecessary  expense, 
or  other  disadvantage  in  constructing  them 
at  an  oblique  angle  made  to  appear,  such  as 
would  prevent  the  construction  of  cattle 
guards  and  wing  fences  along  the  margin  of 
the  highway,  and  In  the  absence  of  such 
reasons  It  was  the  duty  of  defendant  to  con- 
struct said  cattle  guards  and  wing  fences 
along  the  margin  of  the  highway,  so  as  not  to 
leave  a  pocket  or  trap  into  which  animals 
passing  along  the  highway  could  be  driven 
and  killed.  If  such  were  not  the  law,  no 
duty  would  rest  upon  persons  or  corpora- 
tions operating  lines  of  railroad  to  fence  its 
track,  except  to  the  extreme  point  of  con- 
tact between  highways  and  its  own  right  of 
way,  and  should  a  highway  cross  the  tracks 
at  an  acute  angle  the  distance  between  the 
points  of  contact  would  sometimes  be  great 
In  one  reported  case  it  appears  that  the 
distance  between  cattle  guards  was  860  feet 
Andre  Chicago  &  N.  W.  R.  R.  Co.,  30  Iowa, 
107. 

It  is  usually  held  that  where  a  public  high- 
way crosses  a  railway  at  an  oblique  angle, 
the  railway  must  construct  its  cattle  guards 
and  erect  Its  wing  fences  upon  the  margin  of 
the  highway,  so  that  the  highway  Is  not  en- 
croached upon  and  all  of  Its  right  of  way 
near  the  highway  is  fenced  and  protected, 
and  if  the  company  erects  its  cattle  guards 
and  fences  back  from  the  highway,  so  as  to 
form  a  pocket,  it  may  be  held  liable  for  ani- 
mals killed  at  such  place,  on  the  ground  that 
it  had  not  discharged  its  duty  in  fencing  its 
track  as  required  by  law.  3  Elliott  Rail- 
roads, S  1197,  p.  444  ;  2  Thompson  on  Negli- 
gence, |  2057,  p.  706. 

[3-5]  It  is  next  urged  that  plaintiff  is  not 
liable  because  the  place  of  the  accident  was 
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on  the  station  grounds.  The  highway  cross- 
ing, cattle  guards,  and  wing  fences  were  out- 
side and  south  of  the  limits  of  the  town  of 
Dewey,  and  according  to  plaintiff's  plat  It 
was  793  feet  from  the  south  point  of  the  pass- 
ing track  to  the  center  of  the  highway  and 
from  the  center  of  the  highway  to  the  west 
wing  fence,  80  feet  This  court  has  held  that 
station  grounds  prima  fade,  Include  all  the 
right  of  way  left  unfenced  between  the 
switches  and  cattle  guards  on  either  side  of 
the  platform  with  the  switches  and  side- 
tracks, unless  they  are  shown  to  be  unreason- 
able in  extent  St.  L.  &  S.  F.  R.  Co.  t. 
Brown,  32  OkL  483,  122  Pac.  136. 

Whether  a  certain  place  constitutes  a 
part  of  the  station  grounds,  or  a  public  high- 
way, where  a  railway  company  is  by  statute 
exempt  from  maintaining  a  fence,  is  a  ques- 
tion of  fact  for  the  jury.  St  L.  &  S.  F.  Ry. 
Co.  v.  Smith,  41  OkL  163,  137  Pac.  714.  The 
burden  was  upon  defendant  to  show  that  the 
animals  were  killed  at  a  point  where  it  was 
not  required  by  statute  to  maintain  a  fence. 
St  L  &  S.  P.  Ry.  Co.  v.  Brown,  supra;  A, 
T.  &  S.  F.  Ry.  Co.  v.  McCall,  48  Okl.  602, 
150  Pac.  173. 

[8,  7]  It  appears  that  some  of  the  passen- 
ger trains  operating  over  defendants'  line  of 
railway  are  more  than  500  feet  in  length, 
and  that  some  of  its  freight  trains  are  half 
a  mile  in  length.  Some  of  the  witnesses  tes- 
tified that  It  was  necessary  to  have  as  part 
of  the  yard  limits  a  distance  beyond  the  end 
of  the  switch  equal  to  the  length  of  the  trains 
passing  over  defendant's  track.  If  plain- 
tiff's plat  be  correct  the  distance  from  the 
point  of  the  switch  to  the  highway  was  great- 
er than  the  length  of  passenger  trains,  but 
less  than  the  length  of  some  freight  trains 
passing  this  point  If  the  plat  Introduced  by 
defendant  be  correct  the  distance  from  the 
point  of  the  switch  to  the  wing  fence  and 
cattle  guards  would  be  much  less  than  the 
length  of  either  freight  or  passenger  trains. 
In  addition  to  the  passing  track  referred  to 
there  was  a  long  track  extending  from  a 
point  north  of  the  highway  south  to  the 
junction  of  defendant's  road  with  that  of  the 
Atchison,  Topeka  &  Santa  FG  Railway  Com- 
pany, known  as  the  "Jim  Track,"  or  storage 
track,  used  principally  for  the  purpose  of  fur- 
nishing cars  by  both  railroads  to  a  large 
cement  plant.  Cars  intended  for  the  cement 
plant  were  frequently  stored  along  this  track. 
It  also  appeared  that,  until  about  three  years 
prior  to  the  trial  of  this  case,  a  cattle  guard 
bad  been  maintained  at  a  point  north  of  the 
highway  crossing,  but  had  been  removed  to 


its  present  location.  Defendant  had  fenced 
Its  track  south  of  the  highway,  and  there  was 
evidence  that  the  cattle  guards  and  wing 
fences  were  constructed  at  right  angles  be- 
cause it  was  considered  "good  railroading," 
and  not  because  it  was  necessary  as  part  of 
the  station  grounds;  for  if  it  had  been  neces- 
sary to  leave  unfenced  south  of  the  south  end 
of  the  passing  track  a  distance  equal  to  the 
length  of  its  longest  trains,  the  cattle  guards 
would  have  been  located-  at  a'  point  much 
further  south  than  they  were.  Some  of  de- 
fendant's witnesses  gave  as  the  reason  for 
the  construction  of  the  cattle  guards  and 
wing  fences  south  of  the  highway  that  it  was 
Impracticable  to  maintain  them  north  of  the 
highway,  and  that  they  were  placed  south 
of  the  highway  for  the  purpose  of  getting 
around  to  and  from  the  crossing.  The  Jury 
were  therefore  warranted  In  finding  that  the 
animals  were  killed  outside  the  station 
grounds  of  defendant  From  the  fact  that 
the  company  built  right  of  way  fences  south 
of  the  highway  a  strong  inference  arises  that 
they  were  built  only  at  a  place  required  by 
statute.  Midland  Valley  v.  Hardesty,  38 
Okl.  559,  134  Pac  400. 

It  Is  urged  that  the  animals  were  unlaw- 
fully at  large,  and  therefore  trespassing  upon 
the  premises  of  defendant  and  that  defend- 
ant owed  no  duty  to  sound  statutory  crossing 
alarms,  and  no  duty  other  than  to  use  ordi- 
nary care  after  their  discovery.  Had  the 
animals  been  killed  upon  the  highway  or 
within  the  station  grounds,  this  contention 
would  be  well  taken ;  but  inasmuch  as  it  ap- 
pears that  the  animals  entered  upon  the 
tracks  at  a  point  where  defendant  had  failed 
to  erect  and  maintain  a  fence  as  required  by 
law,  and  it  was  not  shown  that  plaintiff  was 
willfully  negligent  in  permitting  them  to 
stray  upon  the  track,  defendant  is  liable  for 
the  value  of  such  animals,  regardless  of 
negligence  in  the  running  or  operation  of  its 
trains.  St  I*,  I.  M.  &  S.  Ry.  Co.  v.  Dawson,  57 
Okl.  655, 157  Pac.  751 ;  C,  B.I.4P.  Ry.  Co.  v. 
Westhelmer  &  Daube,  44  Okl.  287,  144  Pac. 
356;  St  L.  &  S.  F.  Ry.  Co.  v.  Steele,  37  Okl. 
536,  133  Pac.  209. 

The  fact  that  the  accident  could  not  have 
been  avoided  after  the  discovery  of  the  ani- 
mals does  not  relieve  defendant  from  lia- 
bility. This  contention,  like  the  preceding 
one,  falls  because  of  the  fact  that  the  ani- 
mals entered  upon  defendant's  tracks  at  a 
point  where  It  had  failed  to  erect  and  main-  V 
tain  a  fence  in  accordance  with  its  statutory 
duty. 

The  judgment  is  affirmed. 
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CRILLEY  v.  STATE.   (No.  A-2799.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 
18.  191&    Rehearing  Denied  June  21, 
1919.) 

(Syllabus  ly  Editorial  Btaif.) 

1.  INDICTMENT  AND  INFORMATION  «=> 125(47) 
— DUPLICITT. 

In  view  of  Rev.  Laws  1910,  f  6741,  relating 
to  different  counts,  an  information  charging  that 
defendant  unlawfully  and  willfully  and  wrong- 
fully attempted  to  use  force  on  the  person  of  an- 
other  and  to  do  corporal  hurt  to  such  other  by 
throwing  a  heavy  stick  or  club  at  him,  and  did 
by  words  threaten  and  offer  to  hit  such  other, 
was  not  duplicitous,  as  the  charge  as  to  threat- 
ening and  offering  to  hit  might  be  treated  as 
surplusage,  leaving  a  complete  information 
charging  simple  assault. 

2.  Assault  and  Battebt  <8=>51— Simplx  As- 
sault—Osttensb. 

It  is  not  an  offense  to  threaten  by  words  to 
hit  another,  but  there  must  be  an  overt  act  or 
offer  or  an  attempt  to  hit  before  tbe  crime  of  as- 
sault is  committed. 

3.  Assault  and  Battebt  <8=>  95— Simple  As- 
sault—Question fob  Jubt. 

On  conflicting  evidence  in  a  prosecution  for 
a  simple  assault,  held,  that  defendant's  guilt 
was  a  question  for  the  jury. 

4.  Criminal  Law  «=>1159(2)— Appeal- Ver- 
dict. 

Where  there  is  evidence  from  which  the 
jury  could  with  reason  have  found  that  defend- 
ant was  guilty,  the  court  will  not  disturb  the 
verdict  for  alleged  insufficiency  of  the  evidence. 

Appeal  from  County  Court,  Alfalfa  Coun- 
ty;  F.  M.  Gustin,  Judge. 

C.  J.  Crllley  was  convicted  of  simple  as- 
sault, and  bis  punishment  fixed  at  a  fine  ol 
$50  and  costs,  and  he  appeals.  Judgment  af- 
firmed. 

W.  E.  Wiles,  Ira  A.  Hill,  and  Guy  D.  Tal- 
bot, all  of  Cherokee,  for  plaintiff  in  error. 

5.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  O.  J.  Crllley  was  con- 
victed in  the  county  court  of  Alfalfa  county 
of  simple  assault.  The  court  assessed  the 
punishment  at  a  fine  of  $50  and  costs  of  the 
action,  from  which  judgment  he  has  ap- 
pealed, and  asks  0*1*  court  to  reverse  the 
judgment  for  the  following  reasons:  (1)  That 
the  court  erred  in  overruling  demurrer  to  the 
information  upon  the  ground  that  the  same 
is  duplicitous. 

[1,2]  The  Information  is  as  follows  (omit- 
ting the  formal  parts): 

"I,  the  undersigned,  county  attorney  of  Alfal- 
fa county,  Okl.,  in  the  name,  by  the  authority, 
and  on  behalf  of  the  state  of  Oklahoma,  give 
information  that  on  the  13th  day  of  May,  A.  D. 


1916,  in  said  county  of  Alfalfa  and  state  of 
Oklahoma  one  C.  J.  Crilley  did  then  and  there 
unlawfully  and  willfully  and  wrongfully  at- 
tempt and  offer  to  use  force  and  violence  upon 
the  person  of  another  person,  and  that  is  to  say 
that  tbe  said  C.  J.  Crilley  did  attempt  to  do 
corporal  hurt  to  one  I.  E.  Bradley  by  throwing 
a  heavy  stick  or  club  at  the  person  of  L  E.  Brad- 
ley and  did  by  words  threaten  and  offer  to  hit 
the  said  L  E.  Bradley  over  the  head  with  said 
stick  or  club.  Contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oklahoma.'* 

We  cannot  agree  with  the  contention  of 
counsel  for  plaintiff  in  error  that  this  in- 
formation is  duplicitous.  Down  to  the  words 
"and  did  by  words  threaten  and  offer  to  hit," 
etc.,  the  information  charged  fully  and  com- 
pletely the  crime  of  simple  assault  for  which 
a  conviction  was  had,  and  beginning  with 
the  words  above  quoted,  which  was  an  at- 
tempt upon  the  part  of  the  county  attorney 
to  charge  the  assault  (which  the  evidence 
shows  to  have,  been  a  continuing  transaction) 
to  have  been  committed  by  the  use  of  differ- 
ent means  (1)  by  throwing  the  stick  or  club 
at  Bradley,  and  (2)  by  offering  to  hit  said 
Bradley  with  the  stick  or  club,  and  such 
pleading  would  have  been  permissible  under 
section  5741,  Revised  Laws  1910,  and  such 
allegations  would  have  been  sufficient  had 
not  the  language  "by  words  threaten  and" 
been  Inserted,  because  it  is  "not  an  offense  to 
threaten  by  words  to  hit  another,  but  there 
must  be  an  overt  act  or  offer  or  an  attempt 
to  hit  before  the  crime  of  assault  Is  commit- 
ted, so  that  the  information  as' drawn  does 
not  charge  two  separate  offenses,  and  the 
language  beginning  "and  did  by  words 
threaten  and  offer  to  hit  the  said  I.  B.  Brad- 
ley" may  be  treated  as  surplusage,  and  we 
still  have  a  complete  information  charging 
the  crime  of  simple  assault  The  demurrer 
therefore  was  properly  overruled. 

[3,4]  It  is  also  contended  that  the  trial 
court  erred  in  not  sustaining  the  motion  to 
direct  a  verdict  of  not  guilty.  If  the  evi- 
dence of  the  defendant  and  his  witnesses 
was  to  be  believed  by  the  jury,  then  he 
should  have  been  acquitted,  but  the  evidence 
on  the  part  of  the  prosecuting  witnesses  and 
several  persons  who  corroborated  them  was 
equally  positive  as  to  the  guilt  of  defend- 
ant of  the  crime  charged.  There  was  a  di- 
rect conflict,  therefore,  in  the  evidence, 
which  it  Is  the  sole  province  of  the  Jury  to 
decide.  This  court  has  repeatedly  said  that, 
where  there  13  evidence  from  which  the  Jury 
could  have  with  reason  reached  the  con- 
clusion that  the  defendant  was  guilty,  this 
court  will  not  disturb  the  verdict  because  of 
the  alleged  insufficiency  of  the  evidence. 

It  is  contended,  also,  that  the  court 
erred  In  admitting  incompetent,  Irrelevant, 
and  immaterial  evidence  which  was  preju- 
dicial to  the  substantial  rights  of  the  de- 
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fendant  The  evidence  complained  of  re- 
lates to  certain  testimony  by  I.  E,  Bradley, 
the  prosecuting  witness,  and  his  wife,  who 
was  present  at  the  time  of  the  alleged  as- 
sault, concerning  the  statements  made  by  the 
defendant  of  a  threatening  nature,  such  as 
"Damn  you,  stop,  or  111  throw  this  clear 
through  you,"  and  "IH  hit  you  .  any  time  I 
want  to,"  eta 

It  Is  claimed  that  these  statements  do  not 
In  themselves  constitute  any  element  of  the 
crime  charged.  Admitting  that  the  state- 
ments of  themselves  would  not  support  a  con- 
viction, they  were  undoubtedly  admissible 
as  part  of  the  res  gestxe,  because  they  occur- 
red right  at  the  time  of  the  alleged  assault, 
were  voluntary  expressions  of  ill  temper  on 
the  part  of  the  defendant  tending  to  ex- 
plain his  condition  of  mind  at  the  time,  and 
were  properly  to  be  considered  by  the  Jury  in 
explanation  of  his  conduct  in  throwing  a 
cane  or  club  In  the  direction  of  the  prosecut- 
ing witness ;  the  contention  of  the  state  be- 
ing that  he  threw  the  cane  or  club  with  the 
intention  of  Injuring  the  prosecuting  witness, 
while  defendant  claimed  that  he  did  not 
throw  it  at  the  prosecuting  witness  but  threw 
at  the  wheel  of  the  automobile  in  which  said 
prosecuting  witness  was  riding  In  order  to 
get  him' to  stop  the  car;  the  defendant  be- 
ing the  city  marshal  and  claiming  his  pur- 
pose was  to  call  attention  of  prosecuting 
witness  to  the  fact  that  he  was  in  the  act  of 
driving  his  automobile  at  night  without 
lights.  It  is  apparent  that  under  the  cir- 
cumstances the  voluntary  outbursts  of  de- 
fendant at  the  time  were  competent 

Complaint  is  made  also  that  the  court 
erred  in  excluding  certain  competent  and  rel- 
evant evidence.  After  an  examination  of 
the  record,  we  cannot  say  that  there  was  er- 
ror in  this  respect  sufficient  to  justify  a  re- 
versal of  this  judgment 

The  judgment  of  conviction  is  therefore 
affirmed. 


(16  Oki.  Cc.  161) 
CUNNINGHAM 


v.  STATE.    (No.  A-3012.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
June  3,  1919.) 

(Eyliabus  bp  the  Oourt.) 

Bttbqlabt  «=>18  — Btjbglaby  in  the  First 
Deghee — Information. 
Por  information  held  insufficient  to  charge 
the  crime  of  bnrglary  in  the  first  degree,  see 
body  of  opinion. 

Appeal  from  District  Court  Oklahoma 
County ;  John  W.  Hayson,  Judge. 

George  Cunningham  was  convicted  of 
burglary  in  the  first  degree  and  sentenced  to 
serve  a  term  of  seven  years  In  the  state  pen- 


itentiary, and  he  appeals.  Reversed  and  re- 
manded, with  Instructions. 

Loyal  J.  Miller,  of  Oklahoma  City,  for 
plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MAT  SON,  J.  The  Attorney  General  has 
filed  the  following  confession  of  error  in  this 
case: 

"On  the  27th  day  of  December,  1916,  in  the 
district  court  of  Oklahoma  county,  state  of 
Oklahoma,  plaintiff  in  error  was  convicted  of 
the  crime  of  burglary  in  the  first  degree,  and 
sentenced  to  serve  a  term  of  seven  years  in  the 
state  penitentiary.  On  the  22d  day  of  May, 
1917,  he  lodged  in  this  court  his  appeal  from 
said  judgment  of  conviction. 

"Plaintiff  in  error  was  convicted  upon  an  in- 
formation which  reads  in  words  and  figures  as 
follows,  to  wit: 

"  'In  the  District  Court  in  and  for  Oklahoma 
County,  State  of  Oklahoma.  The  State  of  Okla- 
homa, Plaintiff,  v.  George  Cunningham,  Floyd 
Monroe,  Knox  Atkinson,  Defendants.  Infor- 
mation. (Filed  in  District  Court,  Oklahoma 
County,  Oklahoma,  May  22,  1917.  James  Be- 
aty,  Court  Clerk,  by  Cliff  Myers,  Deputy.) 

"  'In  the  name  and  by  the  authority  of  the 
state  of  Oklahoma  comes  now  John  Embry, 
the  duly  qualified  and  acting  county  attorney 
in  and  for  Oklahoma  county,  state  of  Oklahoma, 
and  on  Ms  official  oath  gives  the  district  court 
in  and  for  said  Oklahoma  county  and  state  of 
Oklahoma  to  know  and  be  informed  that  here- 
tofore, to  wit,  on  the  2d  day  of  July,  A.  D. 
1916,  in  Oklahoma  county,  state  of  Oklahoma, 
George  Cunningham,  Floyd  Monroe,  Knox  At- 
kinson, whose  more  full  and  correct  names  are 
to  your  informant  unknown,  then  and  there 
being,  did  then  and  there  willfully,  unlawfully, 
and  feloniously  commit  the  crime  of  burglary 
in  manner  and  form  as  follows,  to  wit:  The  said 
defendants  George  Cunningham,  Floyd  Monroe, 
and  Knox  Atkinson,  then  and  there  being,  did 
then  and  there  in  the  nighttime  break  and  enter 
a  certain  building,  to  wit  a  building  located  at 
No.  1311  North  Barnes  street  in  Oklahoma  City. 
Oklahoma  county,  state  of  Oklahoma,  then  and 
there  occupied  by  Mrs.  Ollie  Edwards  and  her 
two  children  as  her  permanent  dwelling;  that 
the  said  Mrs.  Ollie  Edwards  and  her  said  chil- 
dren were  in  the  building  at  the  time  of  the 
offense  herein  alleged ;  that  the  said  Mrs.  Ollie 
Edwards  then  and  there  had  in  her  possession 
and  then  and  there  owned  and  held  certain  per- 
sonal property  consisting  of  jewels,  jewelry, 
and  coins,  all  of  the  value  of  about  $800  good 
and  lawful  money  of  the  United  States;  that 
the  said  breaking  and  entering  of  said  building 
as  aforesaid  was  accomplished  by  the  said  de- 
fendants, George  Cunningham,  Floyd  Monroe, 
and  Knox  Atkinson,  by  breaking  and  unfasten- 
ing a  screen  and  window,  the  same  being  a 
part  of  said  dwelling  house,  and  after  so  having 
broken  the  said  window  and  unfastening  said 
screen  window  then  and  there  entering  through 
said  open  window,  all  of  said  acts  of  the  said 
defendants,  George  Cunningham,  Floyd  Monroe, 
and  Knox  Atkinson,  being  contrary,  to  the  form 
of  the  statutes  in  such  cases  made  and  provided 
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and  against  the  peace  and  dignity  of  the  state 
of  Oklahoma.  John  Embry,  County  Attorney, 
Oklahoma  County,  by  John  Du  Marrs,  Assistant 
County  Attorney/ 

"A  demurrer  to  this  information  was  duly 
filed  and  overruled  by  the  court  The  informa- 
tion fails  to  charge  that  defendant  broke  into 
and  entered  the  building  with  the  Intent  to  com- 
mit some  crime.'  The  information  alleges  the 
naked  breaking  into  the  building  without  alleg- 
ing the  breaking  into  said  building  with  any  in- 
tent to  commit  a  crime,  or  that  even  any  crime, 
larceny,  or  some  other  offense,  was  committed. 

"In  view  of  the  fact  that  this  information  was 
challenged  by  a  demurrer,  it  is  our  opinion  that 
the  information  upon  which  plaintiff  in  error 
was  convicted  is  fatally  defective,  and  that  the 
judgment  of  the  lower  court  will  necessarily 
have  to  be  reversed." 

Burglary  in  the  first  degree,  of  which  crime 
the  defendant  was  convicted,  is  defined  in 
section  2611,  Revised  Laws  1910,  as  follows; 

"Any  person  who  breaks  into  and  enters  in 
the  nighttime  the  dwelling  house  of  another,  in 
which  there  is  at  the  time  some  human  being, 
with  intent  to  commit  some  crime  therein,  ei- 
ther: 

"First  By  forcibly  bursting  or  breaking  the 
wall,  or  an  outer  door,  window,  or  shutter  of  a 
window  of  such  house  or  the  lock  or  bolts  of 
such  door,  or  the  fastening  of  such  window  or 
shutter,  or, 

"Second.  By  breaking  in  any  other  manner, 
being  armed  with  a  dangerous  weapon  or  being 
assisted  or  aided  by  one  or  more  confederates 
then  actually  present;  or, 

"Third.  By  unlocking  an  outer  door  by  means 
of  false  keys  or  by  picking  the  lock  thereof,  or 
by  lifting  a  latch  or  opening  a  window,  is 
guilty  of  burglary  in  the  first  degree." 

One  of  the  material  ingredients  of  the 
offense  is  that  the  breaking  and  entering 
must  have  been  done  with  intent  to  commit 
some  crime  in  the  dwelling  house.  There  Is 
no  allegation  in  the  information  of  an  intent 
to  commit  some  crime,  neither  does  the  in- 
formation allege  that  a  larceny  was  commit- 
ted by  said  defendants  within  the  dwelling 
house.  Had  such  an  allegation  been  con- 
tained in  the  lnfdrmation,  the  inference 
might  have  been  drawn  that  the  breaking 
was  with  Intent  to  steal,  but  the  informa- 
tion above  set  forth  is  wholly  deficient  In 
that  it  falls  entirely  to  directly  allege  any 
intent  to  commit  some  crime  or  to  allege 
facts  from  which  the  inference  would  neces- 
sarily arise  that  the  breaking  was  with  in- 
tent to  commit  some  crime. 

For  these  reasons,  we  think  that  the  con- 
fession of  error  of  the  Attorney  General  is 
well  taken,  and  the  cause  is  reversed  and 
remanded,  with  instructions  to  the  trial 
court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Mandate  forthwith. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J„  con- 
cur. 


,  (16  Old.  Cr.  155) 

BROWN  v.  STATE.    (No.  A-2967.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  9,  1919.) 

(Syllabus  by  the  Court.) 

Criminal  Law  «=>721(3)— Commbwt  ok  De- 
fendant's Failure  to  Testift. 
Code  Or.  Proa  f  5881,  Rev.  Laws  1910,  pro- 
hibits any  comment  by  a  prosecuting  attorney 
in  a  criminal  case  on  the  failure  of  the  defend- 
ant to  testify,  and  such  comment  constitutes  re- 
versible error,  even  though  it  be  made  in  dis- 
claiming any  intention  of  referring  to  the  fail- 
ure of  the  defendant  to  testify  in  his  own  be- 
half. 

Appeal  from  Superior  Court,  Muskogee 
County;  H.  C.  Thomas,  Judge. 

Morris  Brown  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he 
appeals.  Reversed,  and  remanded  for  a  new 
trial. 

P.  A.  Gavin,  of  Muskogee,  McAdams  & 
Haskell,  of  Oklahoma  City,  and  J.  Fentress 
Wisdom,  of  Muskogee,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  in  error, 
Morris  Brown,  was  by  information  filed  In 
the  county  court  of  Muskogee  county  charg- 
ed with  having  unlawful  possession  of  21 
quarts  of  whisky  with  intent  to  sell  the 
same.  The  case  was  transferred  to  the  su- 
perior court  of  said  county,  where  upon  trial 
he  was  convicted  and  sentenced  to  four 
months  imprisonment  in  the  county  jail  and 
to  pay  a  fine  of  $250.  To  reverse  the  Judg- 
ment rendered  he  prosecutes  tills  appeal 

The  defendant  objected  to  the  jurisdiction 
of  the  court  to  proceed  with  the  trial  of  the 
case  upon  the  ground  that  the  case  has  not 
been  transferred  from  said  county  to  this 
court  in  the  manner  provided  by  law.  The 
objection  was  overruled  and  exception  al- 
lowed. 

The  evidence  shows  or  tends  to  show  that 
on  the  4th  day  of  June,  1916,  the  defendant 
purchased  a  drug  store  in  the  city  of  Mus- 
kogee known  as  the  Indiana  drug  store;  that 
said  drug  store  had  the  reputation  of  being 
a  place  where  intoxicating  liquors  were  kept 
and  sold;  that  on  the  10th  day  of  June, 
1916,  said  drug  store  was  searched  by  officers 
in  the  execution  of  a  search  warrant,  and  21 
quart  bottles  of  whisky  found  therein;  that 
the  defendant  was  not  in  the  store  at  the 
time  that  said  whisky  was  found,  the  store 
being  in  charge  of  a  clerk  who,  two  hours 
previous  to  the  search,  had  been  employed 
by  the  defendant  There  was  no  evidence  of 
any  sale  of  intoxicating  liquor  having  been 
made  by  the  defendant. 
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Upon  the  conclusion  of  the  evidence  the 
defendant  moved  the  court  to  direct  the  Jury 
to  return  a  verdict  of  acquittal.  The  motion 
was  denied  and  exception  allowed. 

In  the  view  we  have  taken  of  the  disposi- 
tion necessary  to  be  made  of  this  case  it  Is 
neither  important  nor  necessary  to  consider 
more  than  one  of  the  various  questions  pre- 
sented in  the  record  and  brief.  It  is  insisted 
that  the  court  erred  in  refusing  to  grant  a 
new  trial  because  the  county  attorney  in  his 
argument  to  the  jury  commented  on  the  fail- 
ure of  the  defendant  to  testify  as  a  witness 
in  his  own  behalf. 

It  appears  from  the  record  that  in  the 
course  of  his  address  to  the  jury  the  county 
attorney  made  some  statements  which  coun- 
sel for  the  defendant  objected  to  as  im- 
proper.   The  record  is  as  follows: 

,  "Counsel  for  the  defendant  interrupted  the 
county  attorney  and  objected  to  his  remarks  as 
follows:  Since  the  defendant  has  offered  no 
evidence,  there  is  no  conflict  in  the  testimony, 
and  the  defendant  excepts  to  the  argument  of 
counsel  for  the  state. 

"County  Attorney:  I  desire  now  to  with- 
draw the  statement 

"Counsel  for  Defendant:  I  now  move  the 
court  to  discharge  the  jury  and  order  a  new 
trial 

"County  Attorney:  I  did  not  say  that  the 
jury  ought  to  consider  the  fact  that  the  defend- 
ant did  not  take  the  stand. 

"Whereupon  the  court  overruled  the  motion 
to  discharge  the  jury  and  order  a  new  trial  and 
allowed  exceptions." 

Our  Code  of  Criminal  Procedure  (section 
5881,  Rev.  Laws)  provides: 

"In  the  trial  of  all  indictments,  informations, 
complaints  and  other  proceedings  against  per- 
sons charged  with  the  commission  of  crime,  of- 
fenses or  misdemeanor  before  any  court  or  com- 
mitting magistrate  in  this  state,  the  person 
charged  shall  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness,  and  his  failure 
to  make  such  request  shall  not  create  any  pre- 
sumption against  him  nor  be  mentioned  on  the 
trial;  if  commented  upon  by  counsel,  it  shall 
be  ground  for  a  new  trial." 

This  statutory  provision  is  mandatory,  and 
when  the  defendant  does  not  elect  to  testify 
as  a  witness  in  his  own  behalf,  and  the  pros- 
ecuting attorney  in  his  argument  to  the  jury 
comments  on  the  failure  of  the  defendant  to 
testify  as  a  witness,  such  comments  consti- 
tute reversible  error.  .Wilson  v.  Territory, 
9  OkL  831,  60  Pac.  112;  Sturgis  v.  State,  2 
Okl.  Cr.  362,  102  Pac.  57 ;  Brown  v.  State,  8 
OkL  Cr.  442,  106  Pac.  808;  Nowlln  v.  State, 
7  Okl.  Cr.  27,  115  Pac.  625,  121  Pac  701. 

In  the  case  of  Weinberger  v.  State,  8  OkL 
Cr.  441,  128  Pac.  160,  it  is  said: 

"The  statute  is  in  accordance  with  the  con- 
stitutional guaranty  that  'no  person  shall  oe 
compelled  to  give  evidence  which  will  tend  to 


incriminate  him,  except  as  in  this  Constitution 
specifically  provided.*  The  clear  intent  of  the 
statute  is  that  the  jury  in  determining  their 
verdict  shall  entirely  exclude  from  their  con- 
sideration the  fact  that  the  defendant  did  not 
elect  to  testify,  and  any  reference  by  the  pros- 
ecuting attorney  in  his  address  to  the  jury  to 
the  fact  that  the  defendant  did  not  testify  con- 
stitutes misconduct,  and,  under  the  terms  of  the 
statute,  the  trial  court  has  no  discretion,  but 
must  grant  a  new  trial.  Every  person  accused 
of  crime  Is  entitled  to  a  fair  trial  under  the 
forms  of  law  before  he  may  be  convicted." 

We  are  Inclined  to  think  that  the  proper 
procedure  for  the  county  attorney,  if  he  de- 
sired to  discuss  the  effect  of  his  remarks, 
would  have  been  to  ask  the  court  to  have  the 
jury  retire  before  discussing  the  objections 
made  to  the  same.  As  It  appears  from  the 
record,  the  effect  of  his  remarks  in  disclaim- 
ing any  intention  of  referring  to  the  failure 
of  the  defendant  to  testify  was  to  call  to  the 
attention  of  the  jury  the  fact  that  the  de- 
fendant did  not  elect  to  testify  as  a  witness 
in  his  own  behalf.  For  this  reason,  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 
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(48  Nev.  472) 
(No.  2379.) 


(Supreme  Court  of  Nevada.    May  29,  1919.) 

L  Constitutional  Law  «=»7  —  Amendment 
•of  Constitution— Entbt  in  House  and 
Senate  Journals. 

Under  Const,  art.  16,  f  1,  requiring  that 
proposed  constitutional  amendments  shall  be 
"entered"  on  the  respective  journals  of  the  Sen- 
ate and  Assembly,  a  proposed  constitutional 
amendment  need  not  be  entered  on  the  journal 
in  full ;  it  being*  sufficient  if  it  be  entered  by  an 
identifying  reference. 

2.  Constitutional  Law  «=»14  —  Statutes 
«8=>188  —  Construction  —  Meaning  of 
Words. 

When  a  word  is  used  in  a  statute  or  Con- 
stitution, it  is  supposed  that  it  is  used  in  its 
ordinary  sense,  unless  the  contrary  is  indicated. 

3.  Habeas  Corpus  cj=»27— Matters  Review- 
able—Moot  Questions. 

Where  petitioner  was  arrested  for  violating 
the  initiative  prohibition  act,  and  the  district 
attorney  elected  to  have  the  justice  hold  a  pre- 
liminary hearing  to  bind  over,  on  an  original 
application  for  writ  of  habeas  corpus  to  the 
Supreme  Court,  such  court  will  not  pass  upon 
the  objection  that  the  proceedings  were  void 
as  conferring  upon  the  district  court  jurisdic- 
tion of  a  misdemeanor  until  a  court  without  ju- 
risdiction proceeds  to  exercise  it,  since  until 
such  time  the  question  is  moot. 
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Original  application  toy  Prank  Ming  for  a 
writ  of  habeas  corpus.  Writ  discharged,  pe- 
titioner remanded,  and  proceedings  dis- 
missed. 

McCarran,  Miller  &  Mashburn,  of  Reno,  for 
petitioner. 

L.  B.  Fowler,  Atty.  Gen.,  Robert  Richards, 
Deputy  Atty.  Gen.,  and  L.  D.  Summerfleld, 
Dist.  Atty.,  of  Reno,  for  respondent. 

J.  M.  McNamara,  of  Elko,  and  S.  W.  Bel- 
ford,  of  Reno,  amid  curiae. 

COLEMAN,  C.  J.  This  is  ah  original  pro- 
ceeding in  habeas  corpus.  A  complaint  was 
filed  In  the  Justice  court  of  Reno  township 
charging  petitioner  with  having  violated  the 
Initiative  prohibition  statute  which  was 
adopted  by  a  vote  of  the  people  at  the  gen- 
eral election  in  November,  1918  (Stats.  1919, 
p.  1).  After  the  arrest  of  the  petitioner,  the 
district  attorney  of  Washoe  county,  pursuant 
to  section  28  of  the  statute,  filed  with  the 
justice  of  the  peace  an  election  to  have  that 
officer  hold  a  preliminary  hearing  in  said 
case. 

Two  grounds  are  strenuously  urged  for  the 
issuance  of  the  writ  in  this  proceeding.  The 
first  is  that  the  amendment  to  our  Constitu- 
tion providing  for  the  enactment  of  laws  up- 
on the  Initiative  of  the  people  was  not  prop- 
erly adopted;  the  second  that  the  statute, 
wherein  it  authorizes  the  district  attorney  to 
elect  to  have  a  Justice  of  the  peace  hold  a  pre- 
liminary hearing,  attempts  to  confer  upon 
both  the  justice  of  the  peace  and  the  dis- 
trict court  Jurisdiction  of  a  misdemeanor, 
and  is  therefore  in  violation  of  the  constitu- 
tional rights  of  petitioner. 

The  main  question  in  this  case  is  as  to 
whether  or  not  the  amendment  to  our  Con- 
stitution providing  for  the  enactment  of  laws 
by  submitting  proposed  statutes  to  the  peo- 
ple by  an  Initiative  petition  was  adopted  as 
provided  by  our  Constitution.  Section  1,  art. 
16,  which  provides  the  method  of  amending 
our  Constitution,  reads  as  follows: 

"Any  amendment  or  amendments  to  this  Con- 
stitution may  be  proposed  in  the  Senate  or  As- 
sembly; and  if  the  samp  shall  be  agreed  to  by 
a  majority  of  all  the  members  elected  to  each 
of  the  two  houses,  such  proposed  amendment  or 
amendments  shall  be  entered  on  their  respective 
journals,  with  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  then  next  to  be 
chosen,  and  shall  be  published  for  three  months 
next  preceding  the  time  of  making  such  choice. 
And  if  in  the  Legislature  next  chosen  as  afore- 
said, such  proposed  amendment  or  amendments 
shall  be  agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each,  house,  then  it  shall  be  the 
duty  of  the  Legislature  to  submit  such  proposed 
amendment  or  amendments  to  the  people,  in 
such  manner  and  at  such  time  as  the  Legislature 
shall  proscribe,  and  if  the  people  shall  approve 
and  ratify  Buch  amendment  or  amendments  by 
a  majority  of  the  electors  qualified  to  vote  for 
members  of  the  Legislature  voting  thereon,  such 
amendment  or  amendments  shall  become  a  part 
of  the  Constitution." 


It  is  conceded  by  petitioner  that  all  re- 
quirements of  this  section  relating  to  amend- 
ments were  complied  with,  except  as  to  en- 
tering the  amendment  upon  the  journal.  The 
Journal  of  the  Assembly  of  1908-1909,  at 
page  79,  shows: 

"Motions  and  Resolutions  .—By  Mr.  Brooks: 
Assembly  Joint  and  Concurrent  Resolution  No. 
7,-  proposing  to  amend  section  1  of  article  IV  of 
the  Constitution  of  Nevada,  pertaining  to  the 
initiative  and  referendum,  and  other  legislative 
authority,  and  power  connected  therewith.  On 
motion  of  Mr.  Brooks,  duly  seconded,  rules  sus- 
pended, reading  so  far  had  considered  first  read- 
ing, rules  further  suspended,  resolution  read 
second  time  by  title,  and  referred  to  committee 
on  judiciary." 

The  resolution  was  thereafter  adopted,  the 
journal  (page  143)  showing  that  it  was  des- 
ignated thereupon  as  "Assembly  Joint  and 
Concurrent  Resolution  No.  7."  After  the 
adoption  in  the  Assembly  It  went  to  the  Sen- 
ate. The  journal  of  that  body  shows: 

"Introduction  and  First  Reading.—  *  *  • 
Assembly  Joint  and  Concurrent  Resolution  No. 
7,  proposing  to  amend  section  one  of  article 
four  of  the  Constitution  of  Nevada,  pertaining 
to  the  initiative  and  referendum,  and  other  leg- 
islative authority  and  power  connected  there- 
with. Senator  Tallmaa  moved  that  the  rules 
be  suspended,  reading  so  far  had  considered  first 
reading,  rules  further  supended,  bill  be  read 
second  time  by  title,  and  referred  to  committee 
on  judiciary.   Carried.  *  *  • 

"Reporti  of  Committees.— Mr.  President: 
Your  committee  on  judiciary  have  had  Assembly 
Bill  No.  107  under  consideration  and  beg  leave 
to  report  on  the  same  with  the  recommendation 
that  it  be  referred  to  committee  on  education. 

"Also,  Assembly  Joint  and  Concurrent  Resolu- 
tions Nos.  7  and  8,  and  beg  leave  to  report  the 
same  by  introducing  substitutes,  and  recommend- 
ing that  the  substitutes  do  pass.  Clay  Tallman, 
Chairman.   •   *  • 

"Introduction  and  First  Reading. — Senate  sub- 
stitute for  Assembly  Joint  and  Concurrent  Res- 
olution No.  7,  proposing  to  amend  article  nine- 
teen of  the  Constitution  by  adding  to  said  article 
section  three,  relating  to  the  initiative  and 
referendum  and  the  powers  thereby  conferred 
upon  the  qualified  electors. 

"Senator  Tallman  moved  that  the  rules  be 
suspended,  reading  so  far  had  considered  first 
reading,  rules  further  suspended,  resolution  be 
read  second  time  by  title,  and  referred  to  com- 
mittee on  judiciary.  Carried." 

Thereafter  all  references  to  the  resolution, 
as  appears  from  the  journal,  were  to  "Sen- 
ate Substitute  for  Assembly  Joint  and  Con- 
current Resolution  No,  7,"  and  as  such  it 
was  adopted  by  both  houses  of  the  Legisla- 
ture. .  The  question  is:  Do  the  statements 
contained  in  the  journals  constitute  such  an 
entry  as  the  Constitution  contemplates? 

At  the  very  threshold  of  the  considera- 
tion of  this  question  we  are  confronted  with 
the  case  of  State  v.  Tufly,  19  Nev.  391,  12 
Pac.  835,  3  Am.  St  Rep.  895,  which  counsel 
for  petitioner  contend  is  decisive  of  this  mat- 
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ter.  We  are  unable  to  see  that  the  case 
mentioned  decides  the  point  which  is  now  un- 
der consideration.   The  court  there  says: 

"No  entry  of  the  proposed  amendment  was 
made  upon  the  journal  of  either  house,  and  the 
question  presented  is  whether 'or  not  this  omis- 
sion was  fatal  to  the  adoption  of  the  amend- 
ment." 

In  this  connection,  we  wish  to  call  atten- 
tion to  certain  language  which  we  find  in 
the  work  entitled  "The  Revision  and  Amend- 
ment of  State  Constitutions"  (Dodd),  com- 
menting on  the  Tufly  Case,  where  it  Is  said, 
at  page  148: 

"  •  *  •  In  Nevada,  where  an  entry  upon  the 
journal  was  required,  no  entry  whatever  was 
made,  and  the  proposed  amendment  was  held 
invalid  because  of  failure  to  comply  with  a 
specific  constitutional  requirement." 

In  a  note  to  the  text  above  quoted  we  find 
the  following: 

"  *'  *  •  An  examination  of  the  journals 
shows  no  entry  of  any  sort  which  can  be  identi- 
fied as  that  of  the  amendment  under  considera- 
tion." 

The  enrolled  resolution  which  was  attack- 
ed shows  that  it  passed  February  28,  1883, 
and  after  a  most  exhaustive  examination 
of  the  journals  we  fail  to  find  In  them  any 
allusion  whatever  to  the  passage  or  adoption 
of  the  resolution,  nor  does  counsel  for  peti- 
tioner point  out  In  bis  brief  where  any  al- 
lusion to  Its  adoption  or  passage  appears 
therein.  Thus  It  Is  seen  that  not  even  an 
attempt  was  made  "to  enter"  In  the  journal 
the  proposed  amendment  Involved  In  the 
Tufly  Case. 

In  that  case  it  was  evidently  a  conceded 
fact  that  no  entry  had  been  made  upon  the 
journal  of  the  proposed  amendment  Not 
so  in  this  matter.  The  real  question  here  is: 
Was  an  entry  made?  If  we  And  that  no 
entry  was  made  upon  the  Journal,  the  Tufly 
Case  would  be  an  authority  sustaining  coun- 
sel's contention.  It  is  true  that  in  that  case 
some  expressions  are  found  which  seem  to 
sustain  the  contention  urged  for  it;  but,  as 
they  are  not  based  upon  facts  involved  in 
the  case,  they  are  mere  dicta,  and  the  case 
cannot  aid  us  in  the  least  In  determining  the 
question  before  us..  The  law  laid  down  In 
the  Tufly  Case  cannot  be  questioned. 

The  case  of  Koehler  v.  Hill,  60  Iowa,  543, 
14  N.  W.  738,  15  N.  W.  609,  is  the  only  au- 
thority cited  In  the  Tufly  Case  which  can  be 
said  to  sustain  the  contention  that,  when  a 
vote  is  had  upon  a  proposed .  amendment  In 
the  legislative  bodies,  It  must  be  entered  In 
full  upon  the  journals,  and  it  is  even  conced- 
ed in  that  opinion  that  "to  enter"  on  the 
journal  does  not  necessarily  mean  spreading 
the  same  at  length  thereon;  while  the  quo- 
tations from  Judge  Cooley  are  merely  to  the 
effect  that  the  constitutional  requirements 
are  mandatory.  Nowhere  in  the  language 
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quoted  from  him  is  it  held  that  "to -enter" 
the  proposed  amendment  upon  the  journal 
means  that  the  same  must  be  spread  at 
length  thereon.  Nor  Is  such  the  holding  In 
the  case  of  Collier  v.  Frierson,  24  Ala.  108, 
referred  to  therein.  The  question  involved 
In  this  proceeding  was  not  before  the  court 
In  that  case.  For  the  reasons  given,  we  do 
not  think  we  should  be  influenced  by  the 
Tufly  Case. 

But  learned  counsel  for  petitioner  strenu- 
ously urges  that  the  provision  of  the  Constitu- 
tion to  the  effect  that  a  proposed  amendment 
to  the  Constitution,  when  adopted  by  either 
branch  of  the  Legislature,  must  be  entered 
at  length  upon  the  journal  of  the  body  so 
adopting  such  amendment,  is  sustained  by 
the  weight  of  authority,  and  in  support  of 
this  assertion,  in  addition  to  the  authorities 
already  mentioned  by  us,  calls  our  attention 
to  the  following  cases:  Oakland  Paving  Co. 
v.  Hilton,  68  CaL  479,  11  Pac.  3;  Kadderly 
v.  City  of  Portland,  44  Or.  118,  74  Pac.  710, 
State  v.  Tooker,  15  Mont.  8,  87  Pac.  840,  25 
L.  R  A.  560;  Durfee  v.  Harper,  22  Mont 
354,  56  Pac.  582;  McBee  v.  Brady,  15  Idaho, 
761,  100  Pac.  97;  Nesbit  v.  People,  19  Colo. 
441,  36  Pac.  221;  People  v.  Sours,  31  Colo. 
869,  74  Pac.  167,  102  Am.  St  Rep.  84 ;  People 
v.  Loom  is,  135  Mich.  556,  98  N.  W.  262,  3 
Ann.  Can.  751 ;  State  v.  Marcus,  160  Wis.  854, 
152  N.  W.  419. 

We  will  consider  these  cases  in  the  order 
in  which  they  have  been  named.  The  case 
of  Oakland  Paving  Co.  v.  Hilton  did  not  de- 
termine the  question  here  involved.  The 
opinion  by  Thornton,  J.,  which  lays  down 
the  rule  Invoked,  was  concurred  in  by  only 
one  Justice,  the  other  justices  concurring  In 
the  order  only. 

The  case  of  Kadderly  v.  City  of  Portland 
is  no  authority  sustaining  the  contention 
which  It  Is  cited  to  support    It  is  said  in , 
the  opinion: 

"There  is  no  question  but  that  all  the  forms 
prescribed  by  the  Constitution  were  strictly 
and  accurately  observed.  •  *  • "  ' 

The  contention  In  that  case  was  that  the 
Legislature  of  1899  had  no  authority  to  pro- 
pose the  amendment.  The  question  Involved 
In  this  case  was  not  under  consideration. 

As  to  the  Colorado  and  Montana  cases, 
learned  counsel  for  petitioner  concede  that 
there  is  a  "slight  difference"  between  the 
constitutional  provisions  of  those  states  and 
that  of  Nevada  relative  to  the  method  of 
proposing  amendments  to  the  Constitution. 
We  think  the  difference  is  very  pronounced. 
The  Constitution  of  Nevada  provides  that 
the  proposed  amendment  shall  "be  entered" 
upon  the  journal,  while  the  Constitutions  of 
the  states  mentioned  provide  that  the  pro- 
posed amendment  shall  be  "entered  In  full.' 
This  is  such  a  marked  difference  that  we 
feel  it  would  be  a  waste  of  time  to  dweU 
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upon  the  lack  of  applicability  of  the  opin- 
ions from  those  states. 

As  to  the  case  of  McBee  v.  Brady,  15  Ida- 
ho, 781,  100  Pac.  97,  it  need  only  be  said  that 
the  question  as  to  what  constituted  an  entry 
upon  the  Journal  (which  is  the  point  here  in- 
volved) was  not  even  considered.  The  court 
held  that  the  method  provided  by  the  Consti- 
tution for  its  amendment  must  be  followed, 
but  it  did  not  go  Into  or  determine  the  ques- 
tion of  what  was  necessary  to  constitute 
an  entry  of  an  amendment  upon  the  journal. 
Thus  It  will  be  seen  that  the  case  Is  not 
an  authority  sustaining  the  contention. 

As  to  the  case  of  People  v.  Loomls,  the 
court  expressly  declined  to  pass  upon  the 
question  here  involved,  saying: 

"But  it  is  unnecessary  to  determine  the  ques- 
tion, as  we  think  that  the  journal  of  each  house 
shows  the  resolution  in  full  as  passed  by  it." 

It  may  be  said  that,  when  originally  con- 
sidered, the  court,  in  State  v.  Marcus,  160 
Wis.  864,  152  N.  W.  419,  adopted  the  view 
that  is  contended  for  by  petitioner.  How- 
ever, upon  rehearing  the  original  opinion 
was  reversed,  and  the  opposite  rule  held  to 
be  the  correct  one.  Marshall,  J.,  who  wrote 
the  original  opinion.^  filed  an  opinion  vigor- 
ously dissenting  from  the  prevailing  opinion 
filed  on  rehearing,  in  which  he  said  that 
"an  entry  by  mere  number  or  number  and 
title  is  not  sufficient,  nor  is  an  entry  in  ex- 
tenso  necessary."  Thus  it  will  be  seen  that 
upon  rehearing  he  conceded  that  the  pro- 
posed amendment  did  not  have  to  be  spread 
in  full  upon  the  journal.  But  Timlin,  J., 
who  participated  in  the  consideration  of  the 
case  upon  both  hearings,  In  his  opinion  upon 
rehearing  says: 

"When  the  first  decision  in  this  case  was  ap- 
proved unanimously  by  this  court,  and  filed,  the 
opinion  of  the  court  was  written  by  Justice 
Marshall,  with  a  concurring  opinion  by  Chief 
Justice  Winslow.  I* think  it  is  nowhere  ex- 
pressly stated  in  either  of  these  opinions  that  the 
word  'entered'  found  in  article  12  of  the  Con- 
stitution codld  be  satisfied  only  by  a  verbatim 
record  or  a  record  in  extenso  of  the  proposed 
amendment." 

This  disposes  of  the  authorities  relied  up- 
on by  the  petitioner,  and  we  think  from  an 
analysis  of  them  that  it  is  fair  to  say  that 
the  views  urged  by  petitioner  are  sustained 
by  the  decisions  from  the  court  of  last  re- 
sort of  the  state  of  Iowa  only;  and  there 
was  a  dissenting  opinion  in  the  first  of  those 
cases. 

We  will  now  consider  the  authorities  that 
hold  that  the  proposed  amendment  does  not 
have  to  be  entered  In  full  upon  the  journal, 
but  that  an  Identifying  reference  is  all  that 
is  necessary.  The  Supreme  Court  of  Cali- 
fornia, in  Oakland  Paving  Co.  v.  Tompkins, 
72  CaL  5,  12  Pac.  801,  1  Am.  St.  Rep.  17, 
speaking  through  Temple,  J.,  said: 

"The  only  question  submitted  is  whether  the 
constitutional  amendment  No.  1,  ratified  by  the 


electors  at  the  general  election  in  1884,  being 
an  amendment  to  section  19,  art.  11,  was  pro- 
posed by  the  Legislature  as  required  by  section 
1,  art.  18,  of  the  Constitution.  That  section 
provides  that  amendments  may  'be  proposed  in 
the  Senate  and  Assembly,  and  if  two-thirds  of 
all  the  members  elected  to  each  of  the  two  houses 
shall  vote  in  favor  thereof,  such  proposed 
amendment  or  amendments  shall  b«  entered  in 
the  journals,  with  the  yeas  and  nays  taken 
thereon,'  etc.  The  objection  is,  that  the  pro- 
posed amendment  was  not  entered  in  the  jour- 
nal of  either  house,  as  required  by  the  Constitu- 
tion. It  was  not  copied  into  the  journal,  but 
there  was  entered  an  identifying  reference,  such 
as  is  always  entered  in  regard  to  legislative 
bills ;  that  is,  it  was  proposed  as  a  Senate  Bill 
and  was  referred  to  by  title  and  number.  The 
yeas  and  nays  were  entered  as  directed.  It  is 
agreed  that  the  amendment  thus  proposed  was 
submitted  to  the  people,  and  received  a  very 
large  majority  of  the  votes  cast.  •  •  *  All 
admit  that  the  constitutional  requirement  must 
be  strictly  performed.  But  it  does  not  follow 
from  this  that  the  language  of  the  Instrument 
must  be  understood  literally.  The  same  rules 
of  construction  must  be  applied,  to  ascertain 
what  its  requirements  are,  as  though  It  were 
not  mandatory  and  prohibitory.  And  we  think, 
when  an  act  commanded  or  authorized  may  be 
done  in  different  ways,  either  of  which  would 
be  a  strict  compliance  with  the  terms  of  the 
instrument  understood  in  some  common  and  pop- 
ular sense,  either  mode  may  be  pursued,  unless 
some  reason  is  discoverable  for  holding  that  one 
of  such  modes  only  will  answer.  If,  for  in- 
stance, the  direction  to  enter  the  amendment 
in  the  journal  is  complied  with,  in  some  usual 
and  popular  sense  of  the  language,  either  by 
copying  the  amendment  into  the  journal  or  by 
placing  upon  the  journal  an  identifying  refer- 
ence only,  either  will  do  unless  the  context 
shows  a  different  intention.  Now,  the  word 
'enter*  primarily  means  to  go  in,  or  to  come  in, 
but  has  many  derivative  meanings,  and  is  often 
employed  in  elliptical  expressions,  and  is  quite 
apt  to  be  so  used  that  the  literal  or  most  obvi- 
ous meaning  cannot  be  attributed  to  it.  We 
read,  for  instance,  in  the  laws  of  Congress  that 
citizens  may  enter  at  the  land  office  a  tract  of 
land,  and  the  expression  is  repeated  in  different 
forms  many  times.  We  are  often  told  that  a 
certain  horse  has  been  entered  for  a  race,  or 
an  animal  has  been  entered  at  a  fair.  What  is 
really  done  in  each  instance  is  to  make  a  record 
of  certain  important  facts  for  preservation  or 
notice.  And  such  is  certainly  a  very  ordinary 
meaning  of  the  word  'enter'  when  used  in  this 
derivative  sense;  that  is,  to  register  the  essen- 
tial facts  concerning  the  thing  said  to  be  enter- 
ed. And  we  think  it  may  be  fully  admitted 
that  the  most  natural  and  obvious  meaning  of 
the  word  when  employed  in  this  derivative 
sense  is  to  copy,  without  greatly  affecting  the 
argument.  We  find  near  the  title  page  of  near- 
ly every  book  printed  that  it  has  been  entered  in 
the  office  of  the  Librarian  of  Congress.  What 
is  really  left  with  the  Librarian  is  the  title 
page  of  the  proposed  book,  and  this  constitutes 
the  entry,  although  after  it  is  printed  the  author 
is  now  required  to  present  a  copy  of  the  book 
for  the  congressional  library.  We  sometimes 
read  that  a  certain  play  of  Shakespeare  was 
entered  at  Stationers'  Hall.    We  find  that  the 
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entry  really  made  was  a  brief  identifying  refer- 
ence, preliminary  to  obtaining  license  to  print 
Such  instances  of  the  nse  of  the  word,  and  of 
the  phrase  in  which  it  occurs,  might  be  multi- 
plied indefinitely,  but  these  are  enough  to  show 
that  this  usage  is  quite  common.  Now,  if  we 
substitute  in  all- these  and  like  cases  the  word 
'copy*  or  the  phrase  'enter  at  large'  for  the 
word  'enter/  we  are  conscious  at  once  that  a 
great  change  has  been  made.  Indeed,  the  mere 
fact  that  the  qualifying  words  'at  large,'  'at 
length,'  *in  full,'  do  so  often  accompany  the 
word  'enter'  is  proof  that  all  feel  that  it  is  not 
a  synonym  of  the  word  'copy.'  •  *  •  This  is 
sufficient  to  uphold  the  amendment,  unless  we 
can  see  from  the  context  that  something  else 
was  meant  We  perceive  no  such  intent  The 
evident  purpose  of  the  entire  provision  doubt- 
less was  to  preserve  a  record  of  the  vote.  As  a 
majority  controls  the  journals,  it  may  have  been 
apprehended  that  it  might  be  made  to  appear 
that  the  proposal  was  duly  passed,  although 
lacking  the  requisite  majority,  and  so  it  was 
required  that  the  yeas  and  nays  be  entered. 
But  however  this  may  be,  the  principal  thing 
is  the  record  of  the  yeas  and  nays,  and  this 
purpose  is  accomplished  as  perfectly  by  the 
entry  made  as  it  would  be  by  any  other.  As  to 
preserving  the  identity  of  the  amendment  pro- 
posed, there  is  no  greater  difficulty  in  this  mat- 
ter than  with  reference  to  bills." 

This  view  was  adhered  to  in  an  opinion  by 
Thornton,  J.,  in  Thomason  v.  A  ah  worth,  73 
CaL  73,  14  Pac.  816. 

Mr.  Justice  Brewer,  than  whom  few,  If 
any,  have  brought  greater  learning,  ability, 
and  wisdom  to  the  Supreme  Court  of  the 
United  States,  in  Prohibitory  Amendment 
Cases,  24  Kan.  700,  in  considering  the  iden- 
tical question  now  presented  for  our  con- 
sideration, said: 

"The  Constitution ,  provides  that  the  'proposed 
amendments,  together  with  the  yeas  and  nays, 
shall  be  entered  on  the  journal.'  Article  14,  f 
1.  Is  the  failure  to  enter  this  amendment  at 
length  on  the  journals  fatal?  It  is  well  said 
by  counsel  that  no  change  can  be  made  in  the 
fundamental  law,  except  in  the  manner  prescrib- 
ed by  that  law.  •  •  •  In  other  words,  pro- 
ceedings under  a  Constitution  to  change  that 
Constitution  must  be  in  accord  with  the  manner 
prescribed  by  that  Constitution.  But  this  only 
brings  us  to  the  real  question  in  this  case:  Is  a 
proposition  to  amend  the  Constitution  in  the 
nature  of  a  criminal  proceeding,  in  which  the 
opponents  of  change  stand  as  defendants  in  a 
criminal  action,  entitled  to  avail  themselves  of 
any  technical  error,  or  mere  verbal  mistake; 
or  is  it  rather  a  civil  proceeding,  in  which  those 
omissions  and  errors  which  work  no  wrong  to 
substantial  rights  are  to  be  disregarded?  Un- 
hesitatingly we  affirm  the  latter." 

The  decision  just  mentioned  was  con- 
sidered and  quoted  from  at  length  by  Max- 
well, J.,  long  an  able  and  honored  member 
of  the  Supreme  Court  of  Nebraska,  in  Senate 
File  No.  81,  25  Neb.  864,  41  N.  W.  981.  The 
oourt  in  an  unanimous  opinion,  concurred  in 
the  views  expressed  by  Brewer*  J.,  in  the 
Kansas  case. 
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In  Cudihee  r.  Phelps,  76  Wash.  814,  180 
Pac  367,  the  Supreme  Court  of  Washing- 
ton, in  an  opinion  by  Parker,  J.,  and  unani- 
mously concurred  in,  quoted  with  approval 
the  language  of  the  Supreme  Court  of  Cali- 
fornia which  we  have  quoted  from  Oakland 
Paving  Co.  v.  Tompkins,  supra.  The  same 
question  was  again  before  the  court  in  Gott- 
stein  v.  Lister,  88  Wash.  462,  "  163  Pac.  695, 
Ann.  Cas.  1917D,  1008,  the  court  adhering  to 
the  views  formerly  expressed. 

The  Supreme  Court  of  South  Dakota,  in 
State  ex  rel.  Adams  v.  Herried  et  al.,  10  S. 
D.  109,  72  N.  W.  93,  in  considering  this  ques- 
tion, said: 

"The  conflict  in  the  adjudications  results  from 
a  diversity  of  opinion  regarding  the  meaning 
of  the  phrase  'enter  on  their  journals,'  as  used 
in  the  several  state  Constitutions  in  reference 
to  proposed  amendments.  The  decisions  cannot 
be  reconciled.  Perhaps  it  is  proper  to  conclude 
that  there  is  a  slight  preponderance  of  authority 
in  favor  of  the  identifying  reference  theory. 
This  conflict  existed  in  1885,  when  our  Consti- 
tution waa  framed.  It  should  be  presumed  that 
the  members  of  the  constitutional  convention 
exercised  the  utmost  care  in  selecting  appropri- 
ate language  to  express  the  results  of  their  de- 
liberations. What  the  convention  intended 
should  be  the  method  of  amending  the  instru- 
ment then  prepared  should  govern  the  Legisla- 
ture, and  control  this  court  in  determining 
whether  any  alteration  therein  has  been  effected. 
In  ascertaining  what  meaning  the  convention 
intended  should  be  given  the  phrase  in  ques- 
tion, it  would  seem  proper  to  presume  that  the 
convention  was  acquainted  with  the  construc- 
tions which  had  been  placed  upon  the  same  lan- 
guage, when  used  in  the  same  connection,  by 
the  courts  of  the  other  states,  and  to  presume 
that  had  it  been  intended  to  restrict  the  Legis- 
lature to  one  of  these  constructions,  all  doubt 
would  have  been  removed  by  employing  the 
words  'entered  at  large.'  Not  having  added  the 
words  'at  large,'  it  is  reasonable  to  infer  that 
it  was  intended  to  allow  the  Legislature  the 
liberty  of  adopting  either  method  of  entry.  In 
any  event  language  was  employed  which  courts 
of  the  highest  respectability  have  held  to  war- 
rant either  an  entry  In  full  or  by  an  identifying 
reference.  Under  the  modern  methods  of  con- 
ducting legislative  business,  and  preserving  bills 
and  joint  resolutions,  the  action  of  the  two 
houses  and  the  contents  of  proposed  amendments 
can  be  as  safely  and  as  surely  preserved  by  one 
manner  of  entry  as  the  other.  The  Legislature 
having  adopted  a  construction  sustained  by, 
perhaps,  the  greater  weight  of  authority— one 
which  does  not  defeat  any  object  intended  to  be 
secured  by  the  Constitution— such  action  on  its 
part  is  entitled  to  consideration  by  this  court 
in  ascertaining  what  interpretation  shall  be  giv- 
en to  the  language  under  discussion." 

The  Constitution  of  Maryland  provides,  as 
does  ours,  that  a  proposed  amendment  shall 
be  entered  on  the  journal.  The  Supreme 
Court  of  that  state,  in  Worm  an  v.  Hagan, 
78  Md.  152,  27  Atl.  616,  21  L.  B.  A.  716,  in 
passing  upon  the  sufficiency  of  the  entry  of 
a  proposed  amendment  which  read,*  "An  act 
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to  amend  section  one  of  article  seven  of  the 
Constitution  of  this  state,"  said: 

"We  find  that  the  Legislature  by  the  act  of 
1890  (chapter  255),  proposed  an  amendment  to 
section  1st  of  article  7,  and  that  the  act  waa 
passed  by  three-fifths  of  all  the  members  elected 
to  each  house.  It  was  stated  on  the  journal  of 
each  house  that  'An  act  to  amend  section  one 
of  article  seven  of  the  Constitution  of  this  state' 
was  paaaed ;  and  the  yeas  and  nays  are  set 
forth,  being  more  than  three-fifths  of  all  the 
members  elected  to  each  house.  The  require- 
ments of  the  Constitution  were  in  all  respects 
observed,  unless  it  is  necessary,  as  maintained 
by  the  appellants,  that  the  act  should  be  set  out 
verbatim  on  the  journals.  Each  house  bad  the 
bill  in  its  possession  when  it  passed  it;  and 
the  bill  was  fully  and  clearly  identified  by  its 
title.  There  would  have  been  no  greater  cer- 
tainty if  every  word  of  it  had  been  recited.  We 
must  give  a  reasonable  construction  to  the  words 
of  the  Constitution. .  There  was  but  one  bill 
with  this  title.  The  entries  on  the  journals  of 
the  two  bouses  that  this  bill  had  been  passed 
by  the  yeas  and  nays  which  were  stated,  de- 
scribed their  legislative  action  as  distinctly  as 
it  could  be  expressed.  The  yeas  and  nays  were 
associated  as  closely  as  possible  with  the  enact- 
ment contained  in  the  bill;  that  is  to  say,  with 
the  proposed  amendment.  It  was  not  in  the 
power  of  any  person  to  mistake  the  meaning  of 
the  entry. 

[1]  We  have  reviewed  every  case  that  has 
been  called  to  our  attention,  or  which  we 
have  been  able  to  find,  throwing  any  light 
upon  the  question  under  consideration,  and 
we  are  of  the  opinion  that  the  authorities, 
when  carefully  analyzed,  will  be  found  to 
be  opposed  to  the  view  urged  In  behalf  of 
petitioner,  except  in  the  cases  from  the 
state  of  Iowa,  and  the  first  case  In  that  state 
on  the  subject  was  by  a  divided  court  In 
view  of  the  holding  by  the  great  majority  of 
the  courts,  It  would  seem  that  we  would  not 
hesitate  in  reaching  the  conclusion  that  the 
entry  In  the  journal  in  question  is  a  suffi- 
cient compliance  with  the  constitutional  re- 
quirements. 

[2]  It  is  the  contention  that  the  constitu- 
tional convention  intended  that  proposed 
amendments  should  be  spread  in  full,  at 
large,  in.  extenso,  upon  the  journal,  so  that 
no  doubt  might  arise  as  to  the  provisions. 
This,  in  our  opinion.  Is  the  only  reason  that 
can  be  urged  to  sustain  the  contention;  yet, 
in  view  of  another  section  of  the  Constitu- 
tion, we  do  not  think  there  is  any  reason  why 
we  should  hold  that  the  constitutional  con- 
vention so  intended,  but  there  are  persua- 
sive reasons  to  Justify  our  taking  the  con- 
trary view.  We  think  It  a  fair  presumption 
that  the  men  comprising  the  constitutional 
convention  were  among  the  most  learned,  ex- 
perienced, and  careful  men  of  the  then  terri- 
tory. Appreciating  the  great  importance  of 
the  choice  of  the  language  which  should  be 
used,  every  word  was  carefully  weighed. 
Hours  were  spent  by  our  Constitutional  con- 
vention, in  some  instances,  in  considering 
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the  propriety  of  using  a  particular  word. 
When  a  word  is  used  in  a  statute  or  Con- 
stitution, it  is  supposed  it  is  used  in  its 
ordinary  sense,  unless  the  contrary  is  indi- 
cated. A  careful  investigation  falls  to  show 
that  the  constitutional  convention  used  the 
word  "entered,"  in  the  connection  In  which 
it  Is  now  considered,  in  any  other  sense  than 
that  ordinarily  given  it;  and  that  the  con- 
vention did  not  mean,  when  it  provided  that, 
when  a  proposed  amendment  should  be  "en- 
tered" upon  the  journal,  it  should  be  spread 
thereupon  in  full,  at  large  in  extenso,  is,  we 
think,  amply  justified  from  consideration  of 
other  sections  of  the  Constitution.  Section 
18  of  article  4  provides  that  "all  bills  or 
joint  resolutions"  passed  by  each  house  "shall 
be  signed  by  the  presiding  officers  of  the 
respective  houses,  and  by  the  secretary  of 
the  Senate  and  the  clerk  of  the  assembly," 
and  section  20  of  article  5  provides: 

"The  secretary  of  state  shall  keep  a  true  rec- 
ord of  the  official  acts  of  the  legislative  and 
executive  departments  of  the  government,  and 
shall,  when  required,  lay  the  same  *  •  *  be- 
fore either  branch  of  the  Legislature.  *  •  •  " 

Thus  we  see  that  ample  provision  was 
made  for  the  preserving  of  the  joint  resolu- 
tions which  might  be  adopted,  in  the  identi- 
cal language  in  which  adopted.  This  seems 
to  conclusively  show  the  lack  of  necessity 
of  spreading  joint  resolutions  at  large  upon 
the  journals,  and  hence  the  probable  reason 
why  the  Constitution  does  not  provide  for 
the  entering  in  full  of  proposed  amendments 
thereupon.  In  this  connection,  we  think  the 
language  of  this  court  in  an  unanimous  opin- 
ion in  the  case  of  the  State  of  Nevada  v. 
Swift,  10  Kev.  185,  21  Am.  Rep.  721,  where- 
in the  constitutional  provisions  mentioned 
were  under  consideration,  is  conclusive.  The 
court  said: 

"Obviously,  then,  the  journals  have  no  great- 
er intrinsic  value  as  evidence  than  the  enrolled 
bill,  which,  in  compliance  with  the  above-quoted 
provision  of  the  Constitution,  is  signed  and  at- 
tested by  the  very  same  officers  who  sign  the 
journals." 

While  we  do  not  deem  It  necessary,  in  the 
light  of  what  has  been  said,  to  present  fur- 
ther reasons  for  sustaining  the  sufficiency  of 
the  journal  entry  questioned  in  this  pro- 
ceeding. It  may  nevertheless  be  of  interest, 
as  well  as  of  value,  to  call  attention  to  a 
rule  of  law  laid  down  by  Hawley,  C.  J.,  one 
of  our  distinguished  predecessors.  The  lan- 
guage to  which  we  allude  will  be  found  in 
the  opinion  In  the  case  of  State  v.  Glenn,  18 
Nev.  35,  1  Pac.  189,  and  reads  as  follows: 

"The  Constitution  does  not  deal  in  details. 
In  construing  the  provision  in  question  we 
must  consider  the  modes  of  thought  which  give 
expression  to  the  language  used,  in  connection 
with  the  usage  and  custom  pertaining  to  the 
duty  of  officer  named  in  the  Constitution,  in 
order  to  determine  what  was  meant   The  in  tea- 
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tion  of  those  who  framed  the  instrument  must 
govern,  and  that  intention  may  be  gathered  from 
the  subject-matter,  the  effects  and  consequences, 
or  from  the  reason  and  spirit  of  the  law.  Even 
where  the  language  admits  of  two  senses,  each 
conformable  to  common  usage,  that  sense  should 
bo  adopted  which,  without  departing  from  the 
literal  import  of  the  words,  best  harmonizes  with 
the  object  which  the  framers  of  the  instrument 
had  in  view.  'Perhaps  the  safest  rule  of  inter- 
pretation, after  all,  will  be  found  to  be  to  look 
to  the  nature  and  objects  of  the  particular  pow- 
ers, duties,  and  rights  with  all  the1  lights  and 
aids  of  contemporary  history,  and  give  to  the 
words  of  each  just  such  operation  and  force, 
consistent  with  their  legitimate  meaning,  as 
may  fairly  secure  and  attain  the  ends  proposed.' 

1  Story,  Const,  f  405a.  This  rule  is  subject  to 
some  qualifications,  which  it  is  here  unnecessary 
to  discuss.    Id.  |  406.   •   •  • 

"We  glean  from  this  history  that  the  co-ordi- 
nate departments  of  the  state  government,  in- 
cluding among  its  numbers  several  persons  who 
were  members  of  the  constitutional  convention, 
have  for  the  past  19  years  construed  the  provi- 
sion of  the  Constitution  as  giving  the  authority 
to  the  assistant  clerk  of  the  assembly  and  the 
assistant  secretary  of  the  Senate  to  sign  the 
bills  and  joint  resolutions  which  passed  the  re- 
spective houses.  The  people  of  the  state  have 
acquiesced  in  that  construction,  and  it  has  re- 
ceived the  apparent  sanction  of  the  courts,  al- 
though it  has  never  before,  to  our  knowledge, 
been  called  in  question.  Property  and  other 
rights  have  vested,  and  ought  not  to  be  over- 
thrown unless  it  is  manifest  that  the  construc- 
tion given  by  the  other  departments  is  absolute- 
ly erroneous.  Even  in  such  cases  courts  of 
great  ability  have  hesitated,  and,  in  some  ex- 
treme cases,  refused,  to  declare  the  law  uncon- 
stitutional. But,  from  the  views  we  have  ex- 
pressed, it  will  be  observed  that  we  do  not  con- 
sider the  construction,  as  given  by  the  other 
departments,  erroneous.  We  believe  it  is  cor- 
rect; still,  if  it  is  not  free  from  doubt— and 
that,  it  seems  to  us,  is  the  most  that  can  be 
said — it  is  clearly  our  duty  to  give  some  weight 
to  the  construction  which  has  been  deliberately 
given  by  the  legislative  and  executive  depart- 
ments. Evans  v.  Job,  8  Nev.  338.  'Great  defer- 
ence is  certainly  due  to  a  legislative  exposition 
of  a  constitutional  provision,  and  especially 
when  it  is  made  almost  contemporaneously  with 
such  provision,  and  may  be  supposed  to  result 
from  the  same  views  of  policy  and  modes  of  rea- 
soning which  prevailed  among  the  framers  of 
the  instrument  expounded.'    People  v.  Green, 

2  Wend.  [N.  Y.]  276." 

See,  also,  6  R.  C.  L.  63. 

The  force  of  this  language  will  be  readily 
realized,  in  view  of  the  fact  that  at  an  early 
period  in  the  history  of  this  state  a  pro- 
posed constitutional  amendment  was  adopted, 
and  the  journal  entry  thereof  was  not  in 
full,  but  was  in  the  nature  of  an  identifying 
reference  only.  See  Journal  of  the  Assembly 
1879,  Ninth  Session,  at  page  301,  relative 
to  Senate  Joint  Resolution  No.  28,  and 
Senate  Journal  of  the  same  session,  at  page 
221,  relative  to  the  same  resolution. 

It  Is  urged  by  the  learned  Attorney  Gen- 


eral that  the  courts  should  not  hold  the 
amendment  to  the  Constitution  in  question 
invalid,  for  the  reason  that,  if  we  were  to 
do  so,  it  would  necessarily  follow  that  many 
Important  laws  upon  the  statute  books  would 
be  affected  thereby,  among  which  he  enu- 
merates the  act  providing  for  the  prosecution 
of  felonies  by  information,  the  law  con- 
ferring the  right  of  suffrage  upon  the  women 
of  the  state,  certain  laws  relative  to  taxa- 
tion, and  laws  pertaining  to  bonds  for  high- 
way improvements.  Respectable  authority 
exists  sustaining  the  contention  made,  but, 
in  view  of  the  conclusion  we  have  reached, 
we  do  not  deem  It  necessary  to  pass  upon 
this  point,  and  for  the  same  reason  we  do 
not  think  that  we  need  to  review  other  points 
urged  upon  us  In  behalf  of  respondent 

[3]  We  come  now  to  the  second  contention 
made  in  behalf  of  petitioner.  After  setting 
forth  the  fact  that  the  district  attorney  had 
elected  to  have  the  justice  of  the  peace  hold 
a  preliminary  hearing,  and  that  the  justice 
made  ah  order  directing  that  a  preliminary 
hearing  be  had  upon  the  charge,  the  petition 
alleges  "that  said  proceedings,  election,  and 
order,  and  the  whole  thereof,  are  contrary 
to  law  and  void,"  for  the  reason  that  the 
Justice  of  the  peace  has  no  jurisdiction  to 
proceed  with  a  preliminary  hearing  upon 
the  ground  that  the  district  court  has  no 
jurisdiction  in  misdemeanor  cases.  To  sus- 
tain the  contention  our  attention  is  invited 
to  the  case  of  Moore  v.  Orr,  30  Nev.  458,  98 
Pac.  398.  We  have  no  doubt  but  that  the 
court  reached  the- correct  conclusion  in  that 
case ;  and  should  the  justice  of  the  peace,  go 
through  the  formality  of  holding  a  prelimi- 
nary hearing,  and  at  the  conclusion  thereof 
order  that  the  petitioner  be  held  to  answer 
to  the  district  court,  we  are  not  prepared  to 
say  that  jurisdiction  would  be  acquired  by 
the  district  court  to  proceed  with  the  trial. 
On  the  other  hand,  if  the  contention  of  peti- 
tioner to  the  effect  that  the  election  of  the 
district  attorney  and  the  order  of  the  jus- 
tice that  a  preliminary  be  held  are  null  and 
void,  such  action  stands,  in  legal  effect,  as 
though  It  had  never  been  taken,  and  the 
justice  of  the  peace  has  complete  jurisdic- 
tion to  proceed  to  trial  upon  the  merits. 
Thus,  assuming  the  contention  of  learned 
counsel  for  petitioner  to  be  correct  as  to  the 
law,  for  us  to  undertake  to  pass  upon  the 
legal  question  until  a  court  which  Is  with- 
out Jurisdiction  proceeds  to  exercise  Juris- 
diction would  be  to  pass  upon  a  moot  ques- 
tion— something  courts  invariably  refuse  to 
do.  Pacific  Live  Stock  Co.  v.  Mason  Valley 
Mines  Co.,  39  Nev.  105,  153  Pac.  431. 

It  follows  from  what  we  have  said  that 
the  writ  heretofore  issued  herein  must  be 
discharged,  the  petitioner  remanded,  and 
these  proceedings  dismissed. 

It  is  so  ordered. 

SANDERS  and  DUCKBR,  JJ.,  concur. 
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KELLEY  t.  JOHN  R.  DAILY  CO. 
(No.  3973.) 

(Supreme  Court  of  Montana.    May  10,  1919.) 

1.  Food  «=>25— Pube  Food  and  Drug  Act 
—Police  Regulations — Liability  of  De- 
fendant in  Damages  fob  Violation  of 
Law. 

The  Pure  Food  and  Drug  Act  is  a  general 
police  regulation,  recognizing  that  the  sale  of 
adulterated  foodstuff  is  a  constant  menace  to  the 
health  of  the  consuming  public,  and  the  duty  it 
enjoins  upon  the  seller  is  such  that  a  violation 
thereof  renders  him  liable  for  special  damages 
sustained  by  the  consumer. 

2.  Food  *=>25— Pure  Food  and  Dbug  Act 
—Action  fob  Damages  fob  Injury  to 
Health— Complaint—  Sufficiency. 

A  complaint  alleging  that,  at  the  time  of  the 
sale  of  impure  food  by  defendant  to  plaintiff, 
defendant  was  engaged  in  selling  at  retail,  to 
the  public  generally,  meat  and  meat  products 
for  human  consumption,  is  sufficient  to  bring 
the  case  within  the  statute,  and  disclose  the 
duty  defendant  owed  to  the  public,  including 
plaintiff,  to  see  that  its  food  products  offered  for 
sale  were  not  adulterated  within  the  meaning 
of  such  statute. 

3.  Food  «=>25— Pube  Food  and  Dbug  Act— 
Personal  Injury  —  Negligence  —  Com- 
plaint. 

A  charge  in  a  complaint  that  defendant 
sold  and  delivered  to  plaintiff's  husband,  for 
immediate  use  in  his  family,  including  plaintiff, 
adulterated  meat  containing  "diseased,  infected, 
putrid,  decomposed,  poisonous  add  and  animal 
matter,"  charges  defendant  with  a  violation 
of  the  Pure  Food  and  Drug  Act,  and  with 
breach  of  duty  constituting  legal  negligence. 

4.  Food  «=»25— Pube  Food  and  Dbug  Act- 
Sale  of  Adulterated  Food— Seller's  Li- 
ability as  Insurer — Government  Stamp 
of  Approval. 

The  seller  is  made  insurer  of  the  purity  of 
food  products  he  sells,  and  his  guilty  knowledge 
is  not  an  ingredient  of  the  offense,  and  the  ob- 
ligation is  personal,  and  cannot  be  avoided  by 
showing  that  the  impure  food  was  purchased 
from  a  foreign  concern  and  bore  the  stamp  of 
approval  by  the  government  inspectors. 

5.  Food  0=>25— Pubb  Food  and  Dbug  Act- 
Violation— Liability  of  Seller— Negli- 
gence ob  Warranty. 

A  seller's  warrant  of  purity  extends  to  the 
public  generally,  and  his  liability  rests  upon 
the  principle  that  his  sale  of  impure  food  was 
unlawful,  that  he  is  responsible  for  the  natural 
consequences  of  his  wrongful  act,  and  his  lia- 
bility arises  from  violation  of  statute,  and  it  is 
immaterial  whether  the  foundation  is  laid  in 
negligence  or  warranty. 

6.  Food  <8=>25— Pure  Food  and  Dbug  Act- 
Violation— Action  fob  Damages  fob  Peb- 
bonal  Injuries— Complaint— Sufficiency. 

A  complaint  alleging  that  as  the  direct  and 
proximate  result  of  the  sale  of  impure  food  by 


defendant  to  plaintiff's  husband,  and  her  par- 
taking of  such  food,  she  was  made  violently  ill, 
to  her  great  damage,  discloses  the  duty,  the 
breach,  and  the  resulting  damage,  and  is  suffi- 
cient. 

7.  Pleading  «8=35,  48— Complaint— Suffi- 
ciency— Fobm  of  Action. 

Under  Rev.  Codes,  |  6426,  there  being  but 
one  form  of  civil  action  in  this  state,  a  state- 
ment of  facts  constituting  the  cause  of  action, 
with  other  matters  enumerated  in  section  6532, 
is  sufficient,  and  a  complaint  disclosing  a  viola- 
tion of  statute  and  resulting  damage  is  not 
rendered  insufficient  because  it  contains  super- 
fluous allegations. 

8.  Statutes  «=>279  —  Pleading  Judicial 
Notice  of  General  Statutes. 

In  an  action  for  personal  injuries  for  vio- 
lation of  the  Pure  Food  and  Drug  Act,  it  is 
not  necessary  for  plaintiff  to  refer  to  the  act, 
since  the  court  takes  judicial  notice  of  the  gen- 
eral and  public  domestic  statutes,  and  they  need 
not  be  specially  pleaded  (Rev.  Codes,  f  7888). 

9.  Food  «=»25  —  Pleading  $=>35  —  Pubb 
Food  and  Dbug  Act— Violation— In  jubt 
— Complaint— Allegation  of  Knowledge. 

In  an  action  for  damages  for  personal  in- 
juries resulting  from  defendant's  violation  of 
the  Pure  Food  and  Drug  Act,  It  is  unnecessary 
that  the  complaint  allege  that  defendant  knew, 
or  in  the  exercise  of  reasonable  care  should 
have  known,  of  the  impure  condition  of  the 
food  at  the  time  of  sale,  and  such  an  allega- 
tion is  surplusage. 

10.  Food  <8=>25— Pure  Food  and  Drug  Act 
—Violation— Action  fob  Damages — Un- 
WHOLESOMENESS— Chemical  Analysis. 

While  there  must  be  substantial  evidence 
proving,  or  tending  to  prove,  the  causal  con- 
nection between  defendant's  negligent  selling 
of  impure  food  in  violation  of  law  and  plain- 
tiff's injury  from  eating  the  same,  the  rule  does 
not  require  that  a  chemical  analysis  of  the 
food  be  made  in  order  to  establish  its  impurity 
or  unwholesomeness. 

1L  Food  <g=>25— Pure  Food  and  Drug  Act 
—Violation— Damages  for  Personal  In- 
juries. 

In  an  action  for  injuries  resulting  from  eat- 
ing impure  meat  sold  by  defendant  in  violation 
of  law,  evidence  held  sufficient  to  warrant  find- 
ing that  the  meat  was  adulterated  when  sold  by 
defendant,  and  that  plaintiff's  illness  resulted 
proximately  from  eating  it, 

12.  Action  <9=>38(1)— Pure  Food  and  Dbug 
Act— Violation— Action   fob  Damages- 
Complaint  —  Cause  of  Action  —  Compel- 
ling to  Elect. 
A  complaint  in   an   action   for  damages 
against  a  seller  of  meat  for  violation  of  the 
Pure  Food  and  Drug  Act,  held  to*  state  but  a 
single  cause  of  action  for  damages  arising  from 
violation  of  statutory  duty,  so  that  defendant's 
motion  to  compel  plaintiff  to  elect  was  prop- 
erly overruled. 
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13.  Food  «=>25— Sale  of  Impure  Food— Vi- 
olation of  Law — Liability  fob  Injuries 
— Contributory  Negligence— Evidence. 

Notwithstanding  the  statutory  liability  of 
the  defendant  seller  of  impure  food,  the  de- 
fense of  plaintiffs  contributory  negligence  in 
eating  it  was  available;  but  contributory  negli- 
gence is  not  to  be  presumed,  but  must  be  made 
to  appear  by  evidence  offered  either  by  plain- 
tiff or  defendant 

14.  Trial  «=»252(7)— Refusal  of  Instruc- 
tion—Evidence. 

An  instruction  on  contributory  negligence, 
not  justified  by  the  evidence,  was  properly  re- 
fused. 

15.  Trial  <$=>253(9)  —  Instruction  —  Ignor- 
ing Evidence. 

In  an  action  for  injuries  against  the  seller 
of  impure  meat,  where  there  was  nothing  in 
its  appearance  to  justify  plaintiff  in  discard- 
ing it  as  unfit  for  human  consumption,  and  she 
could  rightfully  assume  that  the  Pure  Food  and 
Drue  Act  had  been  observed,  and  that  the  meat 
was  wholesome,  and  she  was  assured  by  de- 
fendant that  its  bleached  condition  was  oc- 
casioned by  overcooking,  and  that  it  was  all 
right,  an  offered  instruction  ignoring  such  cir- 
cumstances, and  predicating  negligence  upon 
plaintiff's  opportunity  to  examine  the  meat, 
waa  properly  refused. 

16.  Damages  <8=>  149— Pure  Food  and  Drug 
Act  —  Violation  —  Mental  Suffering— 
Pleading. 

In  an  action  for  injury  arising  out  of  de- 
fendant's violation  of  the  Pure  Food  and  Drug 
Act,  a  contention  that  the  complaint  alleges  no 
suffering  other  than  physical  is  without  merit, 
where  the  complaint  alleges  plaintiff  "has  suf- 
fered great  and  excruciating  pains  and  mental 
suffering." 

17.  Damages  «=>216(1)— Trial  *»296<11)- 
instructions. 

An  instruction  in  action  for  injuries  from 
sale  of  impure  food  that,  if  jury  found  issues 
for  plaintiff,  they  might  award  damages  in  such 
amount  "as  they  believed"  would  compensate 
her,  is  erroneous,  but  it  is  a  case  of  nondirec- 
tion,  for  which  judgment  should  not  be  reversed, 
in  view  of  Rev.  Codes,  §  6745,  relating  to  duty 
of  jury,  and  in  view  of  instructions  on  pre- 
ponderance of  evidence. 

18.  Trial  «=»256(4)  —  Instruction  —  Omis- 
sion to  Instruct— Failure  to  Give  Spe- 
cific Instruction. 

The  failure  of  the  court  to  impress  upon  the 
Jury's  attention  the  necessity  of  rendering  a 
verdict  on  the  evidence  alone,  being  one  of  omis- 
sion rather  than  commission,  was  not  reversible 
error,  in  the  absence  of  appellant's  request  for 
a  more  specific  instruction  (Rev.  Codes,  f  6593). 

19.  Evidence  555— Physician's  Testimo- 
ny Based  on  Examination  and  History. 

In  an  action  for  personal  injuries,  it  was 
proper  for  a  family  physician,  who  had  attend- 
ed plaintiff,  to  give  his  opinion  or  diagnosis  of 
the  case,  based  upon  his  examination  and  the 
history  of  the  case  aa  disclosed  by  plaintiff. 


20.  .Evidence  «=j 506— Expert  Testimony— 
Conclusion — Ultimate  Fact. 

When  the  conclusion  to  be  drawn  from  the 
facts  stated  depends  upon  professional  or  scien- 
tific knowledge  or  skill,  not  within  the  range 
of  ordinary  training  or  intelligence,  the  conclu- 
sion may  be  stated  by  a  qualified  expert^  even 
though  it  is  the  statement  of  an  ultimate  fact 
to  be  found  by  the  jury. 

21.  Evidence  <8=>553(2, 3),  570— Expert  Tes- 
timony —  Hypothetical  Question  — 
Weight.  * 

In  putting  a  hypothetical  question  counsel 
may  assume  as  established  for  the  time  being 
all  facts  in  evidence  tending  directly  or  by  fair 
inference  to  establish  his  theory,  and  need  not 
embody  all  the  evidence  on  the  subject,  and,  if 
opposing  counsel  does  not  think  the  question 
incorporates  all  of  the  facts  in  evidence,  he  can 
include  them  in  questions  propounded  by  him- 
self, and  it  is  for  the  jury  to  say  whether  the 
facts  assumed  by  the  question  are  really  estab- 
lished, and  whether  the  opinion  of  the  witness 
has  any  probative  value. 

22.  Trial  «=»133(6)— Misconduct  of  Coun- 
sel—Prejudice-Removal  by  Court's  Ad- 
monition. 

In  an  action  for  injuries  resulting  from  de- 
fendant's violation  of  the  Pure  Food  and  Drug 
Act,  the  act  of  plaintiff's  counsel  in  asking 
questions,  to  show  that  defendant  had  been  pre- 
viously prosecuted  for  violation  of  such  law,  if 
prejudicial  misconduct,  must  be  regarded  as 
removed  by  the  court's  admonition  to  the  jury 
thereon. 

23.  New  Trial  «=> 77 (2)— Excessive  Damag- 
es as  Ground  for  New  Trial— Passion 
and  Prejudice. 

That  a  verdict  for  damages  appears  to  be 
excessive  is  not  ground  for  a  motion  for  new 
trial  unless  the  excessive  damages  appear  to 
have  been  given  under  the  influence  of  passion 
or  prejudice,  and  new  trial  will  not  be  granted 
for  that  reason  (Rev.  Codes,  I  6794,  subd.  5). 

24.  Damages  <S=>96  —  Excessive  Damages- 
Measure— Latitude  for  Jury's  Judgment. 

There  being  no  standard  fixed  by  law  for 
measuring  the  value  of  human  health  and  hap- 
piness, in  every  personal  injury  case  wide  lat- 
itude must  be  allowed  for  exercise  of  the  jury's 
judgment,  and,  unless  the  amount  is  so  grossly 
out  of  all  proportion  to  the  injury  received  as 
to  shock  the  conscience,  the  court  cannot  sub- 
stitute its  judgment  for  that  of  the  jury. 

25.  Appeal  and  Error  «=>1001(1)— Verdict 
—Sufficiency  of  Evidence. 

A  verdict  based  on  sufficient  evidence  will 
not  be  disturbed. 

26.  Damages  «==>  132(2)— Excessive  Damages 
—Injury  Resulting  from  Eating  Impure 
Food. 

In  an  action  for  damages  resulting  from 
defendant's  sale  of  impure  food  in  violation 
of  law,  where  plaintiff  was  87  years  of  age, 
in  good  health,  the  mother  of  two  young  boys, 
and  as  the  result  of  eating  meat  contract- 
ed diarrhoea,  which  became  chronic,  and  lost 
control  of  other  organs  of  the  body,  and  became 


>For  other  c&aea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


328  181  PACIFIC 

• 

practically  a  nervous  wreck,  and  auy  prospect 
of  improvement  is  problematical,  and  she  suf- 
fered mental  distress,  a  recovery  of  $10,000  is 
not  out  of  proportion  to  the  extent  of  the  in- 
jury. 

Appeal  from  District  Court,  Missoula 
County ;  R,  Lee  McCulloch,  Judge. 

Action  by  LUlle  M.  Kelley  against  the  John 
R.  Dally  Company.  From  a  judgment  for 
plaintiff  and  an  order  denying  its  motion  for 
a  new  trial,  defendant  appeals.  Judgment 
affirmed. 

Wm.  L.  Murphy,  B.  E.  Hershey,  and  A.  N. 
Whitlock,  all  of  Missoula,  for  appellant. 

H.  H.  Parsons,  of  Missoula,  and  John  O. 
Brown  and  Ed.  Horsky,  both  of  Helena,  for 
respondent. 

HOLLOWAY,  J.  Hugh  Kelley,  the  hus- 
band of  plaintiff,  purchased  from  the  de- 
fendant six  cooked  and  spiced  pigs'  feet  for 
food  for  his  family,  consisting  of  himself, 
his  wife,  and  two  sons.  On  the  day  follow- 
ing the  members  of  the  family  ate  of  the 
meat,  and  immediately  thereafter  the  hus- 
band, the  wife,  and  one  son  became  ilL 
Plaintiff  brought  this  action  to  recover  dam- 
ages, and  prevailed  in  the  lower  court.  De- 
fendant appealed  from  the  judgment  and 
from  an  order  denying  Its  motion  for  a  new 
trial. 

[1]  Counsel  for  appellant  discuss  at  great 
length,  and  with  much  learning,  the  several 
theories  under  which  recovery  may  be  per- 
mitted In  an  action  for  damages  arising  from 
the  sale  of  impure  food.  It  Is  the  contention 
that  this  complaint  does  not  state  facts  suf- 
ficient to  make  out  a  cause  of  action  under 
any  theory  recognized  by  the  law.  If  we  had 
no  governing  statute  in  this  state,  the  ques- 
tion of  the  sufficiency  of  the  complaint  might 
present  an  interesting  subject  of  Inquiry; 
but.  In  our  judgment,  much  of  the  argument 
of  appellant's  counsel  Is  beside  the  mark. 

Chapter  130,  Laws  of  1911  (the  Pure  Food 
and  Drug  Act),  makes  It  unlawful  for  any 
person,  firm,  or  corporation  to  sell,  or  offer 
for  sale,  any  article  of  food  which  is  adul- 
terated. The  term,  "food"  Is  defined  to  In- 
clude "all  articles  used  as  food,  drink,  con- 
fectionery or  condiment  by  man  or  animals." 
Section  1.  An  article  of  food  is  deemed  to 
be  adulterated  "if  it  contains  any  proportion 
of  a  filthy,  diseased,  decomposed,  putrid  or 
rotten  animal  or  vegetable  substance,"  or  "If 
it  contains  any  added  poisonous  or  other  add- 
ed deleterious  ingredient."   Section  2. 

"Actionable  negligence  arises  only  from  a 
breach  of  legal  duty,  and,  to  state  a  cause  of 
action  for  damages  resulting  from  negligence, 
it  is  necessary  that  the  complaint  disclose 
the  duty,  the  breach,  and  the  resulting  dam- 
ages." Fusselman  v.  Yellowstone  Valley  L. 
&  I.  Co.,  53  Mont.  254,  163  Pac.  473,  Ann. 
Cas.  1918B,  420.   It  is  elementary  that  the 
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duty,  the  breach  of  which  Is  made  the  gist 
of  the  action,  must  be  a  duty  which  the  de- 
fendant owes  to  the  plaintiff. 

in  Conway  v.  Monidah  Trust,  47  Mont 
269,  132  Pac.  26,  L.  R.  A.  1915E,  500,  we  re- 
viewed at  length  the  authorities  which  have 
considered  statutes  of  the  same  general  char- 
acter, and  the  discussion  need  not  be  repeat- 
ed here.  It  Is  sufficient  for  the  purpose  of 
this  case  to  say  that  the  Pure  Food  and  Drug 
Act  is  a  general  police  regulation,  which  rec- 
ognizes the  fact  that  the  sale  of  adulterated 
foodstuff  is  a  constant  menace  to  the  health 
of  the  consuming  public,  and  the  duty  en- 
Joined  by  it  upon  the  seller  is  such  that  a 
violation  of  it  can  affect  the  public  health 
only  through  the  individuals  who  are  inju- 
riously affected  by  partaking  of  such  food. 
The  duty  imposed  upon  the  vendor  is  one 
which  extends  to  the  public  considered  as  a 
composite  of  individuals,  and,  if  the  plaintiff 
sustained  some  special  injury  by  reason  of 
defendant's  violation  of  the  statute,  her  right 
to  recover  cannot  be  questioned. 

[2]  It  is  alleged  In  the  complaint  that  at 
the  time  of  the  sale  the  defendant  was  en- 
gaged in  business  in  Missoula  county,  selling 
at  retail,  to  the  public  generally,  meat  and 
meat  products  for  human  consumption. 
These  facts  are  sufficient  to  bring  the  case 
within  the  statute  and  to  disclose  the  duty 
which  the  defendant  owed  to  the  public,  in- 
cluding the  plaintiff,  to  see  to  it  that  the 
food  products  offered  for  sale  were  not  adul- 
terated, within  the  meaning  of  that  term  as 
employed  in  the  statute. 

[3]  It  is  further  alleged  that  the  defend- 
ant sold  and  delivered  to  Hugh  Kelley,  for 
the  immediate  use  of  his  family,  including 
plaintiff,  six  cooked  and  spiced  pigs'  feet, 
which  were  adulterated,  in  that  they  "con- 
tained in  and  on  them  diseased,  infected,  pu- 
trid, decomposed,  and  poisonous  acid  apd  an- 
imal matter."  By  this  allegation  the  de- 
fendant is  charged  with  a  violation  of  the 
statute  and  a  breach  of  duty,  and  such  viola- 
tion is  of  itself  legal  negligence.  The  sub- 
ject is  not  a  new  one.  It  has  been  before 
this  court  on  many  occasions. 

By  an  Act  approved  September  13,  1887 
(Extra  Session  15th  Territorial  Legislature, 
p.  68),  the  amount  of  high  explosives  which 
any  one  was  permitted  to  store  in  a  city, 
town,  or  village  was  limited  to  50  pounds. 
The  violation  of  that  statute  resulted  in  the 
death  of  several  members  of  the  police  force 
of  Butte.  It  was  held  that  the  corporation 
guilty  of  the  violation  was  subject  to  pun- 
ishment as  for  a  misdemeanor,  and  was  like- 
wise liable  for  damages  In  a  civil  action  at 
the  suit  of  the  personal  representative  of 
one  of  the  deceased  firemen.  Cameron  v. 
Kenyon-Connell  Com.  Co.,  22  Mont  312,  56 
Pac.  358,  44  L.  R.  A.  508,  74  Am.  St  Rep. 
602. 

Section  8536,  Revised  Codes,  requires  the 
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use  of  safety  cages  in  certain  mining  opera- 
tions, and  it  was  held  that  the  violation  of 
the  statute  gives  rise  to  an  action  for  dam- 
ages to  an  employe  injured  by  the  failure  of 
the  employer  to  observe  the  law.  Monson  v. 
'  Ta  Prance  O.  Co.,  39  Mont  60,  101  Pac.  243, 
133  Am.  St  Rep.  549. 

Section  4289  requires  a  railway  company, 
In  the  operation  of  trains,  to  give  certain 
designated  signals  on  approaching  crossings, 
and  this  court  held  that  the  failure  of  a 
railway  company  to  observe  the  law  consti- 
tutes negligence.  Hunter  v.  Montana  O.  By. 
Co.,  22  Mont  526,  57  Pac.  140;  Sprague  v. 
Northern  Pac.  By.  Co.,  40  Mont  481, 107  Pac. 
412 ;  De  Atley  v.  Northern  Pac  By.  Co.,  42 
Mont  224,  112  Pac.  76. 

By  section  8635,  Revised  Codes,  the  owner 
of  a  mining  shaft  within  the  limits  of  a 
city,  town,  or  village,  or  within  one  mile  of 
such  limits,  is  required  to  protect  the  same 
by  fence  or  covering.  It  was  held  that  the 
owner  who  disregarded  the  statute  was  lia- 
ble in  damages  to  one  injured  by  reason 
thereof,  and  that  failure  to  observe  the  law 
is  negligence  per  se.  Conway  v.  Monidah 
Trust  above. 

Section  1739,  Revised  Codes,  limits  the  pe- 
riod of  labor  in  underground  mines  to  eight 
hours  per  day.  Speaking  of  the  application 
of  the  rule  under  consideration  to  the  facts 
of  that  case,  this  court  said: 

"It  is  the  general  rule  that,  where  a  statute 
makes  a  requirement  or  prohibits  a  thing,  for 
the  benefit  of  a  person  or  class  of  persons,  one 
injured  by  reason  of  a  violation  of  it  is  entitled 
to  maintain  an  action  against  him  by  whose 
disobedience  he  has  suffered  injury;  and  this  is 
true  whether  the  statute  is  penal  in  its  charac- 
ter or  not.  [Citing  authorities.]  A  violation  of 
the  statute  is  negligence  per  se,  or,  properly 
speaking,  legal  negligence."  Melville  v.  Butte- 
Balaklava  Copper  Co.,  47  Mont  1,  130  Pac. 
441. 

These  cases  sufficiently  illustrate  the  prin- 
ciple involved.  The  statutes  considered  are 
all  police  regulations,  designed  to  protect  the 
health  and  safety  of  the  people  and  promote 
the  general  welfare,  and,  in  principle,  are 
not  distinguishable  from  the  Pure  Food  and 
Drug  Act.  Meshbesher  v.  Channellene  Oil 
&  Mfg.  Co.,  107  Minn.  104,  119  N.  W.  428,  131 
Am.  St.  Bep.  441. 

[4,  6]  Prior  to  the  enactment  of  chapter 
130,  above,  there  were  In  force  at  different 
periods  of  our  history  statutes  obviously  in- 
tended to  protect  the  public  health  by  regulat- 
ing the  sale  of  impure  food,  but  in  every  In- 
stance the  statute  made  the  knowledge  on  the 
part  of  the  seller  of  the  impurity  of  the  food 
sold  the  gist  of  the  offense.  Section  686,  Pe- 
nal Code  1895;  Section  8496,  Bev.  Codes. 
Those  statutes  proceeded  upon  the  theory 
that  a  dealer  who  sold  impure  food  knowing 
it  to  be  Impure  was  guilty  of  perpetrating  a 
fraud  upon  the  public.    Section  682,  Penal 


Code  1895.  In  the  enactment  of  the  Pure 
Food  and  Drug  Act  however,  a  different  the- 
ory was  adopted.  The  sale  of  adulterated 
food  Is  absolutely  prohibited.  The  seller  is 
made  the  insurer  of  the  purity  of  food  prod- 
ucts sold  by  him,  and  guilty  knowledge  on  his 
part  is  no  longer  an  ingredient  of  the  offense. 
The  obligation  imposed  by  the  statute  Is  per- 
sonal, and  cannot  be  avoided  by  showing 
that  the  impure  food  was  purchased  from 
a  foreign  concern,  and  bore  the  stamp  of  ap- 
proval of  the  government  inspectors.  Binaldi 
v.  Mohican  Co.,  171  App.  Div.  814,  157  N.  Y. 
Supp.  561 ;  Catanl  v.  Swift  &  Co.,  251  Pa.  52, 
95  Atl.  931,  L.  B.  A.  1917B,  1272.  Under  sec- 
tion 6115.  Revised  Codes,  the  warranty  of 
food  offered  for  sale  extended  only  to  the  im- 
mediate purchaser,  evidently  upon  the  theory 
that  it  arose  out  of  the  contractual  relations 
of  the  parties.  Under  chapter  130  the  war- 
ranty extends  to  the  public  generally,  and 
the  liability  of  the* vendor  rests  upon  the 
principle  that  his  original  act  in  selling  im- 
pure food  was  unlawful,  and  that  he  is  re- 
sponsible for  the  natural  consequences  of  his 
wrongful  act  But,  in  any  event,  the  liability 
arises  from  a  violation  of  the  statute,  and  it 
Is  Immaterial  whether  the  foundation  is  laid 
in  negligence  or  warranty. 

[I]  The  plaintiff  alleges,  further,  that  as 
the  direct  and  proximate  result  of  the  sale  Of 
this  impure  food,  and  her  partaking  of  It 
she  was  made  violently  ill,  to  her  great  dan* 
age.  The  complaint  discloses  the  duty,  the 
breach,  and  the  resulting  damage,  and  is 
therefore  sufficient  under  the  authorities  cit- 
ed. 

[7]  There  is  but  one  form  of  civil  action  in 
this  state  (section  6425,  Bev.  Codes),  and  a 
statement  of  the  facts  constituting  the  cause 
of  action,  with  the  other  matters  enumerated 
in  section  6632,  Revised  Codes,  is  all  that  Is 
required.  If  the  facts  stated  disclose  a  vio- 
lation of  the  statute  and  the  resulting  dam- 
age, the  complaint  is  not  rendered  insufficient 
because  it  contains  other  allegations  which 
might  have  been  omitted. 

[8]  It  was  not  necessary  for  plaintiff  to  re- 
fer to  the  Pure  Food  and  Drug  Act  in  order 
to  recover  damp  gee  for  Injuries  arising  from 
a  violation  of  it.  The  courts  take  judicial 
notice  of  the  general  and  public  domestic 
statutes,  and  they  need-  not  be  specially 
pleaded.  Rev.  Codes,  |  7888  ;  36  Cyc  1236, 
1287. 

[I]  Under  the  theory  adopted,  the  allega- 
tion that  defendant  knew,  or  In  the  exercise 
of  reasonable  care  should  have  known,  of  the 
impure  condition  of  the  food  at  the  time  of 
the  sale,  is  surplusage,  and  the  objection  to 
instruction  No.  2  was  properly  overruled; 

[10, 11]  This  court  has  frequently  recog- 
nized the  rule  for  which  appellant  contends: 
That  there  must  be  substantial  evidence  prov- 
ing, or  tending  to  prove,  the  causal  connec- 
tion  between   defendant's  negligence  and 
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plaintiff's  injury;  but  the  rule  does  not  re- 
quire that  a  chemical  analysis  be  made  of 
food  in  order  to  establish  the  fact  that  it  is 
impure  or  unwholesome.  Evidence  was  Intro- 
duced to  show  the  manner  in  which  this  meat 
was  handled  by  defendant ;  that  It  was  ex- 
posed to  dust  and  flies;  that  It  was  sold  for 
the  use  of  plaintiff ;  that  as  a  result  of  eat- 
ing it  she  was  made  violently  ill;  and  that 
her  illness  was  attributable  to  food  poison- 
ing. The  jurors  likewise  had  before  them  the 
fact  that  the  meat  was  kept  by  plaintiff  24 
hours  before  it  was  used  and  the  manner  in 
which  it  was  kept.  Without  reviewing  the 
testimony  at  length,  we  think  it  is  sufficient 
to  warrant  a  finding  that  the  meat  was  adul- 
terated when  sold  by  defendant,  and  that 
plaintiff's  illness  resulted  proximately  from 
eating  it. 

[12]  The  complaint  states  but  a  single 
cause  of  action,  viz.  a  cause  of  action  for 
damages  arising  from  the  violation  of  a  duty 
imposed  by  statute.  Defendant's  motion  to 
compel  plaintiff  to  elect  was  therefore  prop- 
erly overruled. 

[13-18]  Notwithstanding  the  statutory  lia- 
bility of  the  defendant,  the  defense  of  con- 
tributory negligence  was  available.  Melville, 
v.  Butte-Balaklava  C.  Co.,  above.  But  con- 
tributory negligence  is  not  to  be  presumed. 
It  must  be  made  to  appear  from  the  evidence, 
and  it  may  appear  from  the  evidence  offered 
fey  the  plaintiff.  In  Harrington  v.  Butte,  A. 
&  P.  Ry.  Co.,  37  Mont  169,  95  Pac.  8, 16  I*  R 
A.  (N.  S.)  895,  we  announced  the  rule  as  fol- 
lows: "Whenever  the  plaintiff's  own  case  pre- 
sents evidence  which,  If  unexplained,  would 
make  out  prima  facie  contributory  negligence 
on  his  part  there  must  be  further  evidence 
exculpating  him  or  he  cannot  recover."  De- 
fendant offered  no  evidence  of  contributory 
negligence,  but  in  reliance  upon  the  testi- 
mony of  plaintiff,  sought  to  have  the  question 
presented  by  an  offered  instruction.  The 
court  did  not  err  in  refusing  the  instruction, 
for  either  of  two  reasons:  It  does  not  state 
the  rule  of  law  correctly,  and  in  our  opinion 
the  evidence  does  not  justify  the  submission 
of  the  question.  While  the  plaintiff  had  the 
opportunity  to  examine  the  meat  before  she 
ate  it,  there  was  nothing  in  its  appearance 
to  Justify  her  In  discarding  it  as  unfit  for  hu- 
man consumption.-  She  had  the  right  to  as- 
sume in  the  first  instance,  that  the  law  had 
been  observed  and  that  the  meat  was  whole- 
some. Furthermore,  she  bad  the  assurance 
of  the  defendant  conveyed  to  her  by  her 
husband,  that  the  bleached  condition  was  oc- 
casioned by  overcooking  and  that  the  meat 
was  all  right.  The  offered  instruction  ignored 
the  surrounding  circumstances,  and  predicat- 
ed negligence  upon  her  opportunity  to  exam- 
ine the  meat  and  upon  that  alone. 

[II]  The  court  refused  to  limit  plaintiff's 
right  to  recover  to  damages  arising  from 
physical  pain.  It  is  not  contended  that  men- 


tal suffering  is  not  a  proper  element  to  be 
considered  under  appropriate  pleadings ;  but 
it  Is  said  in  appellant's  brief  that  "the  com- 
plaint alleges  no  suffering  other  than  physi- 
cal suffering."  This  contention  Is  without 
merit  Plaintiff  alleges  that  as  the  direct 
and  proximate  result  of  eating  the  meat  she 
was  made  sick,  describing  the  sickness  in  de- 
tail, and  "plaintiff  has  suffered  great  and 
excruciating  pains  and  mental  suffering." 

[17, 18]  By  paragraph  11  of  the  charge  the 
jurors  were  told  that,  if  they  found  the  is- 
sues in  favor  of  the  plaintiff,  they  might 
award  damages  in  such  amount  as  they  be- 
lieved would  compensate  her,  etc  It  is  urged 
that  by  this  instruction  the  jurors  were  left 
free  to  disregard  the  evidence  and  base  the 
amount  of  recovery  upon  their  individual 
views  of  the  extent  of  the  injury ;  and  Ru- 
genstein  v.  Ottenhelmer,  78  Or.  371, 152  Pac. 
215,  Ann.  Cas.  1917E,  953,  is  cited  to  support 
the  contention  that  for  the  error  in  this  in- 
struction a  new  trial  should  be  ordered. 
While  the  law  imposes  upon  the  jurors  the 
duty  to  consider  the  evidence  alone  in  esti- 
mating the  amount  of  damages,  it  does  not 
follow  that  the  judgment  should  be  reversed 
because  of  the  failure  of  the  court  to  impress 
that  fact  upon  their  attention,  and,  so  far  as 
our  Investigation  discloses,  the  case  cited 
stands  alone  in  the  extreme  view  adopted. 
The  authorities  generally  treat  an  Instruction 
of  this  character  as  nonprejudicial.  It  pre- 
sents a  case  of  nondlrectlon,  rather  than 
misdirection,  of  omission  rather  than  com- 
mission. Every  jury,  before  it  enters  upon 
its  consideration  of  a  case,  is  solemnly  sworn 
to  well  and  truly  try  the  matter  In  issue  and 
a  true  verdict  render  according  to  the  evi- 
dence. Section  6745,  Rev.  Codes.  The  court 
in  instruction  No.  1  advised  the  jury  that 
every  element  essential  to  a  recovery  must  be 
established  by  a  preponderance  of  the  evi- 
dence, and,  though  this  rule  was  not  made 
applicable  to  the  amount  of  recovery  by  spe- 
cific direction,  we  think  it  Is  Impossible  that 
defendant  suffered  prejudice  by  reason  there- 
of. It  is  equally  the  duty  of  the  jury  to  ac- 
cept the  law  as  given  by  the  court;  but  the 
failure  of  the  court  to  so  instruct  the  Jury 
is  not  reversible  error.  These  are  questions 
common  to  the  trial  of  every  civil  action,  and 
some  presumption  in  favor  of  the  intelligence 
of  the  jurors  must  be  indulged.  The  defend- 
ant did  not  request  a  more  specific  instruc- 
tion, and,  in  the  absence  of  some  suggestion 
that  prejudice  resulted,  we  are  not  warranted 
in  interfering.   Rev.  Codes,  f  6593. 

If  every  microscopic  defect  in  the  proceed- 
ings of  a  trial  Is  to  be  counted  prejudicial 
error,  litigation  will  become  interminable 
over  subtle  refinements  and  legal  quibbles 
which  never  affect  the  decision  of  the  merits. 
The  late  Henry  B.  Brown,  afterwards  Associ- 
ate Justice  of  the  Supreme  Court  of  th« 
United  States,  said: 
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"There  is  nothing  which  tends  to  belittle  the 
authority  of  courts  or  to  impair  the  confidence 
of  the  public  in  the  certainty  of  justice  bo  much 
as  the  habit  of  reversing  cases  for  slight  errors 
in  admitting  testimony,  or  trifling  slips  in  the 
charge.  I  have  in  mind  one  case  which  was 
carried  to  the  Supreme  Court  six  times  and  was 
reversed  every  time.  Better  by  far  the  practice 
of  the  English  courts  and  the  federal  Supreme 
Court,  where  every  intendment  is  made  in 
favor  of  the  action  of  the  lower  court,  and  cases 
are  rarely  reversed  except  for  errors  going  to  the 
very  merits — errors  which  usually  obviate  the  ne- 
cessity of  a  second  trial."  Report  of  American 
Bar  Association  1889,  p.  285. 

For  authorities  supporting  the  view  that 
the  giving  of  this  instruction  did  not  consti- 
tute reversible  error,  see  Burr  v.  McCallum, 
59  Neb.  326,  80  N.  W.  1040,  80  Am.  St.  Rep. 
677;  M.  O.  k  G.  Ry.  Co.  v.  Adams,  62  Okl. 
557, 153  Pac.  200 ;  Birmingham  A  R.  R.  Co.  v. 
Lee,  153  Ala.  386,  45  South.  164 ;  Austin  Fire 
Ins.  Co.  v.  Sayles  (Tex.  Civ.  App.)  157  S.  W. 
273;  Isaacs  v.  McLean,  106  Mich.  79,  64  N. 
W.  2;  Gorman  v.  People,  17  Cola  696,  31 
Pac.  835,  31  Am.  St  Rep.  350;  Waters-Pierce 
Oil  Co.  v.  Deselms,  212  U.  S.  159,  29  Sup.  Ct 
270,  53  L.  Ed.  453. 

[II]  Dr.  Dodds,  the  family  physician  who 
attended  plaintiff,  was  permitted  to  give  his 
opinion  or  diagnosis  of  the  case  based  upon 
the  examination  he  made  of  the  patient  and 
the  history  of  the  case  as  disclosed  to  him 
by  her.  It  Is  contended  that  his  opinion, 
based  in  part  upon  information  furnished 
by  the  patient  was  inadmissible,  and  cases 
may  be  found  sustaining  this  view ;  but  the 
overwhelming  weight  of  authority  approves 
the  rule  announced  in  Barber  v.  Merriam,  11 
Allen  (Mass.)  822.  The  discussion  of  the  sub- 
ject Is  lengthy,  and  cannot  be  reproduced 
here.   Among  other  things  the  court  said: 

"The  opinion  of  a  surgeon  or  physician  is 
necessarily  formed  in  part  on  the  statements  .of 
his  patient  describing  his  condition  and  symp- 
toms, and  the  causes  which  have  led  to  the  in- 
jury or  disease  under  which  he  appears  to  be 
suffering.  This  opinion  is  clearly  competent  as 
coming  from  an  expert" 

It  was  held,  further,  that  the  physician, 
with  the  patient's  consent  may  testify  to  the 
statements  made  to  him  by  the  patient  and 
upon  which,  in  part  he  based  his  diagnosis 
and  treatment.  The  reasoning  of  the  court 
commends  itself  to  our  judgment  Cases  sup- 
porting this  rule  will  be  found  cited  in  Rog- 
ers on  Expert  Testimony,  §  47,  and  in  11  R.  O. 
L.  610. 

[21,21]  A  hypothetical  question  was  pro- 
pounded to  Dr.  Brooke,  In  which  was  recited 
a  history  of  plaintiff's  condition  before  she 
ate  the  meat  in  question,  the  fact  that  she  ate 
of  the  meat  and  the  history  of  her  subse- 
quent illness,  and  upon  the  facts  recited  Dr. 
Brooke  was  asked  to  give  his  opinion  as  to 


the  cause  of  the  illness.  It  Is  urged  that  the 
evidence  was  improperly  received  (1)  be- 
cause the  question  called  for  a  statement  of 
an  ultimate  fact  to  be  determined  by  the  Jury. 
(2)  because  the  question  was  predicated  upon 
part  only  of  the  evidence  upon  the  subject 
and  (8)  because  the  opinion  could  not  have 
evidentiary  value. 

In  Copenhaver  v.  Northern  Pac.  Ry.  Co.,  42 
Mont  453,  113  Pac.  467,  we  adopted  the  rule 
that  whenever  the  conclttelon  to  be  drawn 
from  the  facts  stated  depends  upon  profes- 
sional or  scientific  knowledge  or  skill  not 
within  the  range  of  ordinary  training  or  In- 
telligence, the  conclusion  may  be  stated  by  a 
qualified  expert,  even  though  the  conclusion 
Is  a  statement  of  an  ultimate  fact  to  be  found 
by  the  Jury.  The  rule  as  thus  stated  Is  sup- 
ported by  the  decided  weight  of  authority 
and  by  the  better  reasoned  cases. 

In  Rogers  on  Expert  Testimony,  f  50,  it  Is 
said  that  a  witness  skilled  In  the  science  and 
practice  of  medicine  may  state  his  opinion 
that  a  person's  ill  health  resulted  from  a  cer- 
tain cause.  In  Transportation  Line  v.  Hope, 
95  U.  S.  297,  24  L.  Ed.  477,  It  is  held  that  it 
Is  not  an  objection  that  an  expert  witness  Is 
asked  a  question  Involving  the  point  to  be 
decided  by  the  jury.  To  the  same  effect  are 
Daly  v.  City  of  Milwaukee,  103  Wis.  588,  79 
N.  W.  752 ;  Mutual  Life  Ins.  Co.  v.  Shlpman, 
119  N.  Y.  324,  24  N.  E.  177. 

In  De  Sandro  v.  Missoula  L.  &  W.  Co.,  52 
Mont  333,  157  Pac.  641,  we  said: 

"In  putting  a  hypothetical  question,  counsel 
may  assume  as  established,  for  the  time  being, 
all  the  facts  in  evidence  tending,  directly  or  by 
fair  inference,  to  establish  his  theory  of  the 
case.  •  •  •  He  need  not  embody  all  the  evi- ' 
dence  on  the  subject  to  which  it  relates.  If  op- 
posing counsel  does  not  think  the  question  in- 
corporates all  of  the  facts  in  evidence,  he  can 
include  them  In  questions  propounded  by  him- 
self. *  *  *  It  is  then  for  the  jury  to  say 
whether  the  facts  assumed  by  the  question  are 
really  established  and  whether  the  opinion  of 
the  witness  has  any  probative  value." 

This  answers  completely  the  other  objec- 
tions to  the  question  propounded  to  Dr. 
Brooke. 

[22]  One  of  the  counsel  for  plaintiff  Is 
charged  with  misconduct  In .  asking  certain 
questions  Intended  to  solicit  the  information 
that  prior  to  the  sale  of  the  meat  In  ques- 
tion the  defendant  had  been  prosecuted  for 
violating  the  pure  food  law.  The  court  prop- 
erly sustained  objections  to  the  questions, 
and  directed  the  Jury  to  disregard  the  fact 
that  the  questions  had  been  asked.  We  do 
not  agree  with  appellant  that  there  was 
misconduct  on  the  part  of  counsel;  but  un- 
der any  view  of  the  matter,  the  admonition 
to  the  jury  must  be  accepted  as  removing 
any  prejudicial  effect  Pascoe  v.  Nelson,  52 
Mont.  405,  158  Pac.  817. 

[21]  Plaintiff  was  awarded  damages  in  the 
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sum  of  $10,000,  and  complaint  is  made  that 
the  verdict  is  excessive.  In  passing  we  may 
observe  that  the  fact  that  a  verdict  appears 
to  be  excessive  is  not  a  ground  for  a  motion 
for  a  new  trial.  It  is  only  when  the  exces- 
sive damages  appear  to  have  been  given  un- 
der the  Influence  of  passion  or  prejudice  that 
a  new  trial  may  be  granted  for  that  reason. 
Section  6794,  subdlv.  5,  Rev.  Codes. 

£24]  There  is  no  standard  fixed  by  law  for 
measuring  the  valae  of  human  health  or  hap- 
piness. In  every  case  of  personal  Injury  a 
wide  latitude  is  allowed  for  the  exercise  of 
the  Judgment  of  the  Jury,  and,  unless  it  ap- 
pears that  the  amount  awarded  is  so  grossly 
out  of  all  proportion  to  the  injury  received 
as  to  shock  the  conscience,  this  court  cannot 
substitute  its  judgment  for  that  of  the  Jury. 
Armltage  v.  Chicago,  M.  &  St  P.' By.  Co.,  54 
Mont.  38,  166  Pac.  301;  White  v.  Chicago,  M. 
&  St  P.  By.  Co.,  49  Mont  419,  143  Pac.  561. 
The  appearance  of  the  witnesses  on  the 
stand,  their  manner  in  testifying,  their  ap- 
parent candor  or  lack  of  it  are.  all  elements 
which  enter  into  an  estimate  of  their  credi- 
bility. These  elements  were  present  In  the 
lower  court,  but  cannot  be  reproduced  here. 

[26]  It  was  for  the  Jury  to  determine 
whether  the  evidence  touching  the  character 
and  extent  of  plaintiff's  illness  was  worthy 
of  credit  and  the  verdict  is  their  answer  to 
the  inquiry,  Was  she  malingering  or  was  she 
seriously  injured?  There  is  ample  evidence 
from  which  the  Jury  could  conclude  that  at 
the  time  of  partaking  of  the  meat  plaintiff 
was  37  years  of  age,  in  good  health;  and  the 
mother  of  two  young  boys ;  that,  as  the  result 
of  eating  this  meat,  she  contracted  diarrhoea, 
•which  has  apparently  become  chronic,  and 
that  she  has  lost  control  of  other  organs  of 
the  body;  that  she  is  practically  a  nervous 
wreck;  and  that  any  prospect  of  improve- 
ment is  problematical.  Aside  from  the  ques- 
tion of  physical  pain  and  suffering,  the  men- 
tal distress  resulting  from  her  injuries  was 
an  element  of  damages  cognizable  by  the 
Jury.  Her  appearance  on  the  witness  stand 
a  year  after  the  sale  of  the  meat  cannot  be 
depicted  by  a  printed  record,  yet  it  may  have 
furnished  the  best  evidence  to  the  Jury  and 
presiding  judge  of  the  extent  of  her  damage. 

[26]  The  amount  of  the  recovery  is  very 
large,  but  we  cannot  say  that  It  is  out  of  pro- 
portion to  the  extent  of  the  injury,  certainly 
not  so  far  excessive  as  to  Indicate  that  It 
was  prompted  by  the  passion  or  prejudice  of 
the  Jury. 

We  cannot  treat  the  assignments  in  detail. 
We  have  examined  them  all,  and  content 
ourselves  with  saying  that  we  find  no  re- 
versible error. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  COOPER,  J.,  concur. 


(56  Moot.  82) 

UNION  BANK, 4  TRUST  CO.'v.  HIMMELr 
BAUER  et  ux.   (No.  4289.) 

(Supreme  Court  of  Montana.    May  17,  1919.) 

1.  Pleading  <@=>245(1)—  Amendment  or  Com- 
plaint Pen  din  a  Motion  to  Dischabge  At- 
tachment. 

It  was  proper  for  court  to  permit  a  com- 
plaint to  be  amended  pending  the  determination 
of  a  motion  to  discharge  an  attachment 

2.  Attachment  ©=>&— Demands  Not  Match- 
ed—Statutes— Applicability. 

Rev.  Codes,  f  6658,  allowing  attachment  be- 
fore debt  has  become  due,  relates  only  to  cases 
where  defendant  is  leaving,  or  about  to  leave, 
the  state  and  take  his  property  with  him,  or 
disposing  of  the  same  to  defraud  creditors,  and 
not  to  attachments  based  upon  unsecured  due 
debts. 

8.  Attachment  <a=9  —  Unpaid  Balance  of 
Indebtedness  on  Express  Contract— Ma- 
turity. 

Where,  under  the  terms  of  a  mortgage, 
plaintiff  mortgagee  was  authorized  to  take  pos- 
session of  the  mortgaged  property  whenever  it 
considered  possession  essential  to  security  of 
the  note,  and  at  its  option  to  declare  the  note 
due  .and  enforce  collection  of  the  balance  due, 
and  it  did  so,  there  was  an  indebtedness  due 
upon  an  express  contract  for  the  payment 
of  money,  entitling  plaintiff  to  an  attachment 
action  under  Bev.  Codes,  f  6656,  upon  making 
and  filing  with  the  clerk  the  affidavit  required 
by  section  6657. 

4.  Bills  and  Notes  «=»135— Mortgage  and 
Note — Construed  Together. 

A  mortgage,  and  the  stipulations  embodied 
therein,  must  be  construed  as  entering  into  and 
becoming  a  part  of  the  note  secured,  and  the 
two  must  be  considered  together  for  all  pur- 
poses, in  view  of  Bev.  Codes,  f  5031. 

5.  Bills  and  Notes  <g=135— Construction- 
Option  to  Mature— "Regard"— "Due  and 
Payable." 

Where  a  chattel  mortgage  provides  that  up- 
on taking  possession  of  the  property,  the  mort- 
gagee "may,  at  its  option,  regard  the  debt  dne 
and  payable,"  the  term  "regard"  is  equivalent  t«» 
"consider,"  and  the  expression  "due  and  paya- 
ble" is  broad  and  comprehensive,  and  not  lim- 
ited by  other  terms,  so  that  the  option  to  regard 
the  debt  due  and  payable  intends  that  the  note 
representing  the  debt  may  become  due,  at  the 
mortgagee's  option,  prior  to  due  date,  for  all 
purposes,  and  not  solely  for  purpose  of  fore- 
closure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due  and 
Payable.] 

6.  Contracts  <8=>143--CoNffrRUonoN— Appli- 
cation —  Meaning  —  Enlarging  or  Re- 
stricting. 

Competent  parties  have  the  right  to  fix  the 
terms  and  conditions  of  their  contracts  so  long 
as  they  do  not  violate  a  public  policy  or  some 
express  provision  of  law,  and,  when  they  use 
language  free  from  ambiguity  or  uncertainty, 
courts  cannot  enlarge  or  restrict  its  application 
or  meaning. 
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7.  Chattel  Mortgages  «=»287  —  Provision 
fob  Foreclosure  —  Option  to  Declare 
Debt  Due  and  Sell  Property— Demand- 
Notice  of  Sale— Pledge. 

The  parties  to  a  debt  represented  by  a  note 
and  secured  by  a  chattel  mortgage  had  the 
right,  under  Daws  1013,  c.  86,  §  12,  to  stipulate 
for  sale  of  the  property  when  mortgagee  deemed 
himself  insecure,  and  for  mortgagee  at  his  op- 
tion to  declare  debt  doe,  and  the  allegation  of 
a  complaint  for  the  balance  of  the  debt  that 
each  property  was  so  sold  is  sufficient,  and  the 
property  not  being  pledged  under  Rev.  Codes, 
$3  5774,  6775,  demand  for  payment  and  notice 
of  sale,  as  provided  by  sections  5789,  5790,  are 
not  essential,  and  need  not  be  pleaded. 

8.  Attachment  $=>225,  248— Motion  to  Dis- 
charge—Natuhe  and  Questions  Consid- 
ered. 

A  motion  to  discharge  an  attachment  may 
not  be  made  to  serve  the  purpose  of  a  demurrer 
to  the  complaint,  the  inquiry  as  to  the  sufficiency 
thereof  being  limited  to  ascertaining  whether 
the  action  is  upon  a  contract,  express  or  im- 
plied, for  the  direct  payment  of  money,  and 
whether  it  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants,  and, 
if  not,  whether  it  can  be  amended  to  so  state  a 
cause  of  action,  and  a  mere  defective  statement 
is  insufficient  for  discharge  of  attachment. 

9.  Attachment  <8=>91,  122(2)  —  Affidavit  — 
Sufficiency  —  Title  of  Cause  —  Amend- 
ment. 

In  view  of  Rev.  Codes,  |  7185,  declaring 
that  an  affidavit,  without  title  of  the  action 
or  with  defective  title,  is  valid,  if  intelligently 
referable  to  the  action  or  proceeding,  an  attach- 
ment affidavit  bearing  the  title  of  the  action,  and 
filed  as  a  part  of  the  record  at  the  time  the 
complaint  was  filed,  is  sufficiently  identified,  al- 
though it  could  have  been  amended  upon  leave, 
which  would  be  granted  as  of  course. 

10.  Attachment  <8=»109—  Affidavit—  Alle- 
gation of  Note— Other  Security. 

An  attachment  affidavit  reciting  that  the 
original  indebtedness  had  been  secured  by  a 
chattel  mortgage,  property  had  been  sold,  and 
proceeds  applied  to  payment  of  note,  and  that 
the  balance  set  forth  is  the  amount  due,  and 
that  the  payment  of  such  balance  has  not  been 
secured  by  any  mortgage  or  lien  upon  real  or 
personal  property,  or  any  pledge  of  personal 
property,  is  not  subject  to  the  objection  that  it 
does  not  allege  the  note  was  not  secured  by 
some  other  mortgage  or  pledge. 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  R.  Lee  Word,  Judge. 

Action  by  the  Union  Bank  &  Trust  Com- 
pany against  Anton  Hlmmelbauer  and  wife. 
From  an  order  of  the  district  court  refusing 
to  discharge  an  attachment,  defendants  ap- 
peal. Affirmed. 

Galen,  Mettler  &  Toomey,  of  Helena,  for 
appellants. 

Day  &  Mapee,  of  Helena,  for  respondent 

BBANTLY,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  Lewis  and 


Clark  county  refusing  to  discharge  an  at- 
tachment. 

On  December  17, 1917,  Anton  Hlmmelbauer 
and  Mabel  Hlmmelbauer,  his  wife,  executed 
and  delivered  to  the  Union  Bank  &  Trust 
Company,  hereafter  referred  to  as  the  bank, 
their  promissory  note  for  the  sum  of  $9,600, 
due  at  the  end  of  six  months,  with  interest 
at  the  rate  of  8  per  cent  per  annum.  To 
secure  the  payment  of  the  note,  they  at  the 
same  time  executed,  and  delivered  to  the 
bank  a  mortgage  upon  certain  personal  prop- 
erty. The  mortgage  provided  that  it  should 
also  be  security  for  any  and  all  advance- 
ments thereafter  made  to  Hlmmelbauer  and 
wife  by  the  bank.  At  different  dates  from 
January  14  to  February  6,  1918,  inclusive, 
the  bank  advanced  various  sums  which,  in 
the  aggregate,  amounted  to  $760.  On  April 
1st  the  bank  commenced  an  action  to  enforce 
the  payment  of  a  balance,  alleged  to  be 
due  on  the  note,  of  $4,549.22,  together  with 
interest,  attorney's  fee,  and  costs.  After 
reciting  the  execution  and  delivery  of  the 
note  and  the  mortgage  to  secure  its  pay- 
ment the  complaint  alleged  that  the  "de- 
fendants failed,  neglected,  and  refused  to 
pay  said  promissory  note  in  accordance  with 
the  terms  thereof,  and  that  the  plaintiff, 
acting  under  the  power  of  sale  contained  in 
said  chattel  mortgage,  did,  on  the  14th  day 
of  March,  1918,  sell  all  the  personal  property 
covered  by  said  chattel  mortgage"  In  the 
manner  provided  therein;  and  thereafter, 
on  March  30th,  filed  a  report  of  the  sale  in 
the  office  of  the  county  clerk  and  recorder. 
It  was  further  alleged  that  certain  payments 
had  been  made  upon  the  principal  sum  nam- 
ed, at  different  times  from  December  20, 
1917,  to  March  1,  1918,  inclusive,  amounting 
in  the  aggregate  to  $1,610.42,  which  had  been 
credited  thereon,  together  with  the  proceeds 
of  the  sale  of  the  property,  leaving  a  bal- 
ance of  the  amount  due  on  the  note  above 
stated  unpaid,  for  which  judgment  was  de- 
manded, with  interest  from  March  14th. 
The  note  contained  no  reference  to  the 
mortgage,  nor  any  stipulation  by  which  its 
payment  could  for  any  cause  be  accelerated, 
nor  did  the  complaint  contain  any  allegation 
in  this  behalf. 

At  the  commencement  of  the  action  the 
bank  procured  an  attachment  upon  filing  the 
following  affidavit  by  its  vice  president: 

"In  the  District  Court  of  the    Judicial 

District  of  the  State  of  Montana,  in  and 
for  the  county  of   . 

"Union  Bank  and  Trust  Company,  a  Corpora- 
tion, Plaintiff,  versus  Anton  Hlmmelbauer 
and  Mabel  Himmelbauer,  Defendants. 
"Affidavit  for  Attachment 

"State  of  Montana,  County  of  Lewis  and  Clark 

—ss.: 

"Frank  Bogart,  of  lawful  age,  being  duly 
sworn,  says  that  he  is  an  officer,  to  wit,  the 
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idee  president  of  the  above-named  plaintiff,  the 
plaintiff  in  the  above-entitled  action,  commenced 
in  the  above-named  court;  that  the  defendants 
in  said  action  are  indebted  to  this  plaintiff, 
above  all  legal  counterclaims,  in  the  sum  of  four 
thousand  five  hundred  forty-nine  22/100  dollars, 
with  8  per  cent,  per  annum  interest  thereon  from 
the  14th  day  of  March,  A.  D.  1918,  upon  an 
express  contract  for  the  direct  payment  of 
money  now  due,  and  that  the  payment  of  the 
original  indebtedness  was  secured  by  a  chattel 
mortgage  upon  certain  personal  property,  all  of 
which  said  property  has  been  sold  by  plaintiff 
under  said  chattel  mortgage,  and  the  proceeds 
of  said  sale  applied  upon  said  indebtedness,  and 
that  the  above  amount  is  the  balance  due,  and 
that  the  payment  of  said  balance  the  same  has 
not  been  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property  or  any  pledge  of  per- 
sonal property,  or,  if  originally  so  secured,  that 
such  security  has,  without  any  act  of  the  plain- 
tiff, or  the  person  to  whom  the  security  was 
given,  become  valueless.  Affiant  further  says 
that  said  attachment  is  not  sought,  and  the 
action  is  not  prosecuted,  to  hinder,  delay,  or 
defraud  any  creditor  of  said  defendants.  Where- 
fore affiant  asks  that  a  writ  of  attachment 
against  said  defendants  may  be  issued  in  said 
action,  as  allowed  by  law  in  such  cases. 

"[Signed]  Frank  Bogart." 

On  May  11th  the  defendant  Mabel  Hlmmel- 
bauer  moved  the  court  for  an  order  discharg- 
ing the  attachment  on  the  grounds  (1)  that 
the  complaint  did  not  state  a  cause  of  ao 
tion,  and  (2)  that  the  affidavit  was  insuffi- 
cient to  justify  the  issuance  of  the  writ. 
Pending  a  hearing,  the  bank  asked  and  was 
granted  leave  to  amend  the  complaint  by 
adding  the  following: 

"(5)  That  the  said  chattel  mortgage  also  pro- 
vided as  follows:  If  the  said  mortgagee  shall 
at  any  time  consider  the  possession  of  said 
property,  or  any  part  thereof,  essential  to  the 
security  of  the  payment  of  said  promissory 
note(s),  then  and  in  such  event,  Or  in  either  of 
such  events,  the  said  mortgagee,  its  agent  or 
attorney,  successors  or  assigns,  or  such  sheriff, 
shall  have  the  right  to  the  immediate  posses- 
sion of  said  described  property,  and  the  whole 
or  any  part  thereof,  and  shall  have  the  right, 
at  its  option,  to  take  and  recover  such  posses- 
sion from  any  person  or  persons  having  or 
claiming  the  same,  with  or  without  suit  or  pro- 
cess, and  for  that  purpose  may  enter  upon  any 
premises  where  the  said  property,  or  any  part 
thereof,  may  be  found,  and  may  at  its  option 
regard  the  debt  secured  by  the  mortgage  due 
and  payable,  and  may  thereon  proceed  and  sell 
such  property  as  above  provided,  and  apply  the 
proceeds  of  sale  to  the  satisfaction  of  said  debt 
as  above  provided. 

"(6)  That  on  or  about  the  7th  day  of  March, 
1918,  the  plaintiff,  considering  the  possession 
of  the  property  described  in  the  said  chattel 
mortgage  essential  to  the  security  of  the  pay- 
ment of  the  said  promissory  note,  and  by  virtue 
of  the  provisions  of  the  said  chattel  mortgage, 
took  immediate  possession. of  the  property  de- 
scribed in  the  chattel  mortgage  and  the  whole 
thereof,  and  declared  the  entire  debt  secured  by 
the  said  mortgage  due  and  payable." 


The- amended  pleading  was  filed  on  May 
22d,  whereupon  the  court  overruled  the  mo- 
tion. 

[1, 2]  It  was  entirely  proper  for  the  court 
to  permit  the  complaint  to  be  amended  pend- 
ing the  determination  of  the  motion.  Muth 
v.  Brwln,  14  Mont  227,  86  Pac.  43;  Rev. 
Codes,  S  6589.  Counsel  do  not  contend  to 
the  contrary.  They  do  insist, 'however,  that 
the  complaint  as  amended  does  not  state  a 
cause  of  action  because  it  shows  that  the 
unpaid  balance  of  the  note  for  which  judg- 
ment is  demanded  was  not  due  at  the  time 
the  action  was  commenced,  and  because  It 
does  not  allege  the  facts  necessary  to  bring 
the  action  within  section  6658  of  the  Re- 
vised Codes.  We  forbear  consideration  of 
the  provisions  of  this  section,  for  the  reason 
that  they  relate  only  to  actions  for  the  re- 
covery of  debts  not  due  when  the  defend- 
ant Is  leaving,  or  is  about  to  leave,  the  state, 
taking  his  property  with  him,  or  is  disposing, 
or  about  to  dispose,  of  it  for  the  purpose  of 
defrauding  his  creditors. 

[3-1]  The  plaintiff  brought  this  action  on 
the  theory  that  under  the  terms  of  the  mort- 
gage it  was  authorized  to  take  possession  of 
the  property  described  in  the  mortgage 
whenever  it  considered  such  possession  es- 
sential to  the  security  of  the  note,  and,  at> 
its  option,  to  declare  the  note  due,  and  that 
it  had  exercised  the  option,  with  the  result 
that  it  was  at  liberty  to  enforce  collection 
of  the  balance  remaining  unpaid  after  it 
had  sold  the  properly  and  given  defend- 
ants credit  for  the  proceeds.  If  this  theory 
Is  correct,  the  unpaid  balance  of  the  note 
was  an  indebtedness  due  upon  an  express 
contract  for  the  payment  of  money,  to  re- 
cover which  plaintiff  was  entitled  to  bring; 
this  action,  and  hence  was  entitled  to  the 
attachment  under  section  6656  of  the  Revised 
Codes,  upon  making  and  filing  with  the  clerk 
the  affidavit  required  by  section  6657. 
Whether  the  action  can  be  maintained, 
therefore,  depends  upon  the  answer  to  the 
inquiry,  Was  the  plaintiff  authorized  by  the 
terms  of  the  mortgage  to  declare  the  note 
due  upon  taking  possession  of  the  property? 
Counsel  concede  that  the  plaintiff  was  au- 
thorized to  take  possession  of  the  property 
whenever  it  considered  this  step  essential  to 
the  security  of  the  payment  of  the  note,  and 
at  its  option  to  declare  the  note  due  for  the 
purpose  of  foreclosure,  but  contend  that  It 
was  not  authorized  to  declare  it  due  for  any 
other  purpose. 

Section  5031  of  the  Revised  Codes  declares  : 
"Several  contracts  relating  to  the  same  mat- 
ters, between  the  same  parties,  and  made 
as  parts  of  substantially  one  transaction, 
are  to  be  taken  together."  Under  the  rule 
of  construction  here  declared,  the  stipulation 
embodied  in  the  mortgage  must  be  construed 
as  entering  into  and  becoming  a  part  of  the 
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note;  for,  If  the  two  are  to  be  taken  together, 
they  must  be  considered  together  for  all 
purposes.  The  provision  of  the  mortgage  Is 
that,  upon  taking  possession  of  the  property, 
the  mortgagee  "may,  at  its  option,  regard  the 
debt  due  and  payable."  The  term  "regard" 
is  here  used  as  the  equivalent  of  "consider." 
The  expression  "due  and  payable"  is  broad 
and  comprehensive.  It  is  not  limited  by 
any  other  term  or  expression  In  the  same 
context  The  note  represents  the  debt. 
Therefore,  in  giving  plaintiff  the  option  to 
regard  the  debt  "due  and  payable,"  the 
mortgagors  clearly  had  reference  to  the  note, 
and  intended  that  it  should  become  due  for 
all  purposes  at  any  date  prior  to  the  time 
fixed  as  the  due  date,  whenever  the  plaintiff 
concluded  to  take  possession  and  exercise  its 
option.  Parties  who  are  competent  have 
the  right  to  fix  the  terms  and  conditions  of 
their  contracts,  so  long  as  in  doing  so  they 
do  not  violate  public  policy  or  some  express 
provision  of  law ;  and,  when  the  language 
employed  by  them  is  free  from  ambiguity  or 
uncertainty,  it  is  beyond  the  power  of  the 
courts  to  enlarge  or  restrict  its  application 
or  meaning.  To  sustain  the  contention  of 
counsel  it  would  be  necessary  for  this  court 
to  modify  the  language  used  by  the  parties 
by  reading  into  it  the  restrictive  expression, 
"for  the  purpose  of  foreclosure  only,"  or 
other  language  of  equivalent  import,  and 
thus  make  a  contract  for  the  parties.  The  de- 
cided cases  are  in  conflict  upon  the  question 
presented.  They  will  be  found  collected 
in  the  notes  in  volume  8  of  Corpus  Juris,  at 
page  199.  We  shall  not  undertake  to  discuss 
and  distinguish  them.  '  Further  discussion 
of  the  subject  is  foreclosed  in  this  jurisdic- 
tion by  the  case  of  Cornish  v.  Woolverton, 
32  Mont  456,  81  Pac.  4,  108  Am.  St  Rep. 
598.  True,  the  note  considered  in  that  case 
contained  specific  reference  to  the  mort- 
gage, whereas  here  the  note  does  not  refer 
to  the  mortgage.  As  between  the  original 
parties  to  the  contract,  as  is  the  case  here, 
this  is  not  important  for  no  question  can 
possibly  arise  affecting  the  rights  of  third 
parties. 

[7]  In  a  supplemental  brief  counsel  make 
the  contention  that  the  complaint  is  defective 
because  it  does  not  allege  that  plaintiff  made 
demand  for  the  payment  of  the  note  after 
it  took  possession  of  the  mortgaged  prop- 
erty and  declared  the  debt  due  and  payable, 
and  because  It  does  not  allege  that  plaintiff 
gave  the  defendants  notice  of  the  time  and 
place  of  sale.  This  contention  proceeds  upon 
the  assumption  that  inasmuch  as  a  pledge  is 
"a  deposit  of  personal  property  by  way  of 
security  for  the  performance  of  another's 
act"  (Rev.  Codes,  |  6774),  and  "every  contract 
by  which  the  possession  of  personal  property 
Is  transferred,  as  security  only,  Is  to  be 
deemed  a  pledge"  (section  5775),  when  the 
plaintiff  took  possession  of  the  property  under 
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the  terms  of  the  mortgage  its  relation  to  the 
defendants  as  mortgagee  was  ipso  facto 
changed  to  that  of  pledgee;  hence  they  in- 
sist that  the  complaint  does  not  state  a  cause 
of  action  because  It  fails  to  allege  a  demand 
upon  defendants  for  the  payment  of  the  note 
as  required  by  section  5789,  and  that  notice 
of  the  sale  had  been  given  as  required  by 
section  5790.  Counsel  cite  no  authority  to 
sustain  their  argument  in  this  behalf,  nor  do 
we  know  of  any.  It  is  alleged  that  the 
mortgagee,  "acting  under  the  power  of  sale 
contained  in  said  chattel  mortgage,  did  sell 
all  the  property  covered  by  said  chattel  mort- 
gage" in  the  manner  provided  therein.  The 
parties  had  the  right  to  stipulate  in  the 
mortgage  how  the  sale  should  be  made  if 
foreclosure  became  necessary  (section  12,  c. 
86,  Laws  of  1913,  p.  381),  and,  in  the  absence 
of  a  demurrer,  the  allegation  of  the  complaint 
in  this  behalf  Is  sufficient. 

[8]  Throughout  their  argumenb  counsel 
have  proceeded  upon  the  theory  that  the 
court  below  should  have  discharged  the  at- 
tachment if  the  complaint  is  defective  in 
any  respect  A  motion  to  discharge  an  at- 
tachment may  not  be  made  to  serve  the  pur- 
pose of  a  demurrer.  The  inquiry  as  to  the 
sufficiency  of  the  complaint  may  not  go  fur- 
ther than  to  ascertain  whether  the  action  is 
upon  a  contract  express  or  implied,  for  the 
direct  payment  of  money;  whether  it  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendants;  and,  if  it  does 
not  whether  it  can  be  amended  so  as  to 
state  a  cause  of  action.  Kohler  v.  Agasslz, 
99  Cal.  9,  33  Pac  741 ;  Hale  Bros.  v.  Milllken, 
142  Cal.  134,  75  Pac.  653.  A  mere  defective 
statement  of  a  cause  of  action  is  not  a 
sufficient  ground  for  the  discharge  of  an  at- 
tachment Cope  v.  U.  M.  M.  &  P.  Co.,  1  Mont. 
63. 

In  support  of  their  contention,  counsel 
cite,  among  other  cases,  Porter  v.  Plymouth 
Gold  Mining  Co.,  29  Mont.  347,  74  Pac.  '938, 
101  Am.  St  Rep.  569,  and  Kyle  v.  Chester, 
42  Mont  522,  133  Pac.  749,  37  L.  R  A.  (N. 
S.)  230.  In  the  opinion  in  each  of  these  cases 
is  found  a  general  statement  that,  In  order 
to  maintain  an  attachment  the  complaint 
must  state  a  cause  of  action.  This  general 
statement,  however,  must  be  understood  as 
having  application  to  the  case  then  under 
consideration.  In  the  first  case  the  appeal 
was  from  a  judgment  entered  on  demurrer. 
The  court  held  that  the  action  had  been  pre- 
maturely brought,  and  hence  that  the  de- 
murrer was  properly  sustained.  The  remark 
at  the  end  of  the  opinion  upon  which  coun- 
sel rely  had  reference  to  a  complaint  whleh 
was  so  defective  that  it  could  not  be  amend- 
ed. In  the  second  case  the  appeal  was  from 
an  order  discharging  an  attachment  It  was 
held  that  the  order  had  been  properly  made 
because  the  "complaint  did  not  state  a  cause 
of  action  on  a  contract  either  express  of 
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implied/*    Neither  of  these  nor  any  of  the 
'  other  cases  cited  by  counsel  sustain  their 
position.-' 

[I]  Counsel  insist  that  the  affidavit  is 
fatally  defective  because  it  omits  to  desig- 
nate the  court  in  which  the  action  was  com- 
menced. This  contention  is  without  merit. 
Section  7185  of  the  Revised  Codes  declares: 

"An  affidavit,  notice  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which 
It  is  made  or  with  a  defective  title,  is  as  valid 
and  effectual  for  any  purpose  aa  if  duly  en- 
titled, if  it  intelligibly  refer  to  such  action  or 
proceeding." 

There  Is  no  provision  of  statute  requiring 
the  papers  enumerated  in  this  section  to  be 
entitled  in  any  court  The  particular  affida- 
vit or  other  paper  is  sufficient,  though  not 
entitled  at  all,  if  it  makes  intelligent  refer- 
ence to  the  action.  The  affidavit  here  bears 
the  title  of  the  action  and  was  also  filed  as 
a  part  of  the  record  at  the  time  the  com- 
plaint was  filed.  In  this  respect  it  was  suffi- 
ciently identified.  It  does  not  appear  that 
the  plaintiff  asked  leave  to  amend  it  in  the 
district  court  If  it  had  done  so,  the  amend- 
ment would  have  been  allowed  as  a  matter 
of  course.  Joseph!  v.  Madi  Co.,  13  Mont  195, 
33  Pac.  1;  Muth  v.  Erwin,  supra. 

[10]  Counsel  assail  the  sufficiency  of  the 
affidavit  on  the  ground  that  it  does  not  allege 
that  the  note,  was  not  secured  by  some 
other  mortgage  or  pledge.  The  affidavit  is 
not  drawn  in  the  most  approved  form,  but 
we  think  it  sufficient  to  meet  the  require- 
ments of  the  statute.  Counsel  is  in  error  in 
assuming  that  it  omits  the  allegation  refer- 
red to.  After  reciting  that,  the  original  in- 
debtedness had  been  secured  by  a  chattel 
mortgage,  that  the  property  had  been  sold, 
that  the  proceeds  had  been  applied  to  the 
payment  of  the  note,  and.  that  the  balance 
set  forth  is  the  amount  due,  it  proceeds: 
"That  the  payment  of  said  balance  (the 
same)  has  not  been  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property 
or  any  pledge  of  personal  property,"  etc  The 
case  of  Continental  Oil  Co.  v.  Jameson,  53 
Mont.  466,  164  Pac.  727,  cited  by  counsel,  is 
not  in  point  The  defect  in  the  affidavit 
there  was  both  in  form  and  substance. 
The  defect  in  its  form  was  that  the  notary 
failed  to  sign  the  jurat  The  allegation  in 
the  body  of  it  was  that  "the  same  (the  debt). 
Is  now  due,  and  that  the  payment  of  the 
same  is  not  secured  by  any  mortgage,  lien, 
or  pledge  upon  real  or  personal  property." 
.  Clearly  this  did  not  meet  the  requirements 
of  the  statute  prescribing  what  statements 
the  affidavit  shall  contain. 
.The  order  is  affirmed. 
■  Affirmed. 

HOLLO  WAY  and  COOPER,  JJ.,  concur. 


(S2  Idaho,  24S) 
HAMMITT  v.  VIRGINIA  MINING  CO. 

(Supreme  Coart  of  Idaho.   May  12,  1919.) 

1.  Quitting  Title  «=>34(5),  35(2)— Allega- 
tions—Ownership— Adverbs  Claims. 

In  an  action  to  quiet  title,  an  allegation  in 
ordinary  and  concise  terms  of  the  ultimate  fact 
that  the  plaintiff  ia  the  owner  of  the  property 
is  sufficient,  without  setting  out  probative  facta 
which  go  to  establish  that  ultimate  fact  and 
an  allegation  that  the  defendant  claims  an  ad- 
verse estate  or  interest  is  sufficient  withont 
further  defining  it  to  put  him  to  a  disclaimer 
or  to  allegation  and  proof  of  the  estate  or  in- 
terest which  he  claims. 

2.  Principal  and  Agent  «=>137(1)— Appar- 
ent Authority  or  Agent— Estoppel. 

When  a  principal  clothes  an  agent  with  ap- 
parent authority,  his  acts  thereunder  govern 
mutual  rights  and  liabilities  as  between  such 
principal  and  third  persons,  and  the  principal 
is  estopped  to  deny  such  authority. 

3.  Corporations  <8=>425(4)  —  Authority  or 
Officer— Estoppel. 

Where  one,  without  collusion  or  fraud,  deal* 
with  a  corporation  through  an  officer  who  is 
in  the  active  management  of  its  business,  if  the 
act  done  by  said  officer  ia  one  which  the  corpo- 
ration might  do,  it  will  be  estopped  from  rely- 
ing upon  any  lack  of  authority  in  said  officer 
as  a  defense  against  the  rights  of  the  party  ao 
dealing  with  the  corporation. 

4.  Principal  and  Agent  *=»171(1)— Unau- 
thorized Act  or  Agent  —  Retention  or 
Benefits. 

A  principal  who  seeks  to  retain  a  benefit 
derived  from  the  fraudulent  or  unauthorized 
act  of  his  agent  is  chargeable  with  the  instru- 
mentality thus  employed,  and  will  not  be  per- 
mitted to  c.sdaim  the  responsibility  flowing 
therefrom. 

5.  Pleading  «=»381(2)  —  Avoidance  or  Af- 
firmative Defense. 

When  a  plaintiff  has  properly  pleaded  his 
case  in  his  complaint  he  may  take  advantage  of 
any  affirmative  matter  which  .would  tend  to 
avoid  any  affirmative  defense  pleaded  in  de- 
fendant's answer  as.  fully  as  if  he  were  per- 
mitted to  specifically  plead  his  matter  defen- 
sive thereto  by  way  of  replication. 

6.  Quieting  Title  <8=»43— Adverse  Claim — 

,  Evidence. 

In  an  action  to  quiet  title,  wherein  the  de- 
fendant has  affirmatively  pleaded  an  interest 
in  the  property,  derived  from  an  alleged  option, 
a  subsequent  option,  given  between  the  parties 
litigant,  for  the  same  property,  is  admissible 
under  the  issues  raised  by  the  pleadings  to  re- 
but defendant's  contention  that  payments  actu- 
ally made  under  the  second  option  should  have 
been  credited  on  the  option  pleaded,  in  the  an- 
swer, and  as  tending  to  show  that  all  of  the  . 
parties  had  treated  the  option  pleaded  in  the 
answer  as'  forfeited.  ..    *  t   .  ' 
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Appeal  from  District  Go  art,  Shoshone 
County;  Wm.  W.  Woods,  Judge. 

Action  to  quiet  title  by  Benjamin  O.  Ham- 
mltt  against  the  Virginia  Mining  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

8.  8.  Gnndlach,  of  Wallace,  and  Joseph  F. 
Morton,  of  Spokane,  Wash.,  for  appellant 

James  A.  Wayne  and  H.  E.  Worstell,  both 
of  Wallace,  for  respondent 

BUDGE,  J.  This  is  an  action  to  quiet 
title  to  an  undivided  one-sixth  Interest  in  the 
Virginia  lode  mining  claim  in  Shoshone  coun- 
ty. The  case  was  tried  to  the  court  without 
a  Jury.  The  court  found  the  facta  in  favor  of 
respondent,  and  entered  Judgment  quieting 
title  in  him  as  prayed  in  the  complaint  This 
appeal  is  from  the  Judgment 

The  court  overruled  appellant's  general 
demurrer  to  the  complaint.  This  ruling  is 
assigned  as  error.  The  complaint  alleges,  tn 
substance,  that  respondent  is  the  owner  and 
in  possession  of  the  property,  describing  it 
an  unpatented  mining  claim ;  that  appellant 
asserts  a  claim  and  interest  or  interests 
therein  adverse  to  him;  that  such  claim  is 
without  any  right  whatsoever,  and  that  the 
appellant  has  no  estate,  right,  title,  or  inter- 
est in  the  premises,  and  prays  that  he  be  re- 
quired to  set  forth  the  nature  of  his  claim, 
'  that  all  adverse  claims  be  determined  by  a 
decree  of  the  court,  and  that  it  be  decreed 
that  respondent  is  the  owner  of  the  premises, 
and  that  appellant  has  no  estate  or  interest 
therein,  and  that  he .  be  forever  debarred 
from  asserting  any  claim  therein  adverse  to 
respondent. 

f  ]  That  the  court  did  not  err  in  overrul- 
ing the  demurrer  is  apparent  from  the  fol- 
lowing rule,  stated  by  the  Supreme  Court  of 
the  United  States : 

"An  allegation,  in  ordinary  and  concise  terms, 
of  the  ultimate  fact  that  the  plaintiff  is  the  own- 
er in  fee  is  sufficient  without  setting  out  mat- 
ters of  evidence,  or  what  have  been  sometimes 
called  probative  facts,  which  go  to  establish 
that  ultimate  fact;  and  an  allegation  that  the 
defendant  claims  an  adverse  estate  er  interest 
is  sufficient  without  further  defining  it  to 
put  him  to  a  disclaimer,  or  to  allegation  and 
proof  of  the  estate  or  interest  which  he  claims, 
the  nature  of  which  must  be  known  to  him,  and 
may  not  be  known  to  the  plaintiff."  Ely  v.  New 
Mexico  Se  Arizona  Railroad  Co.,  129  U.  S.  291, 
9  Sap.  Ct.  293,  82  L.  Ed.  688. 

To  the  same  effect,  see  Pettengill  v.  Black- 
man,  SO  Idaho,  241,  164  Pac.  358  ;  Fry  v. 
Summers,  4  Idaho,  424,  39  Pac,  1118;  17 
Ency.  PI.  &  Pr.  328;  32  Cyc.  1351;  Union 
Mill  &  Mining  Co.  v.  Warren  (C.  C.)  82  Fed. 
619;  Stockton  v.  Oregon  Short  Line  R.  Co. 
<a  C.)  1T0  Fed.  627;  New  Jersey  ft  N.  O. 
Land  it  Lumber  Co.  v.  Gardner-Lacy  Lumber 
Co-.,  178  Fed.  772, 102  C.  C.  A.  220;  Payne  A 
Dewey  v.  Treadwell;  16  Cal  220;  Rough  v. 
Blminons,  $5.  CaT  227,  3  Pac  801;  Statham 
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v.  Dusy  (Cal.)  11  Pac.  606;  Heeser  v.  Miner, 
77  Cal.  196,  19  Pac.  875;  Davis  v.  Crump, 
162  Cal.  513,  128  Pac.  294;  Schlageter  v. 
Gude,  80  Colo.  810,  70  Pac.  428;  Parker  v. 
Conrad,  74  Kan.  Ill,  85  Pac.  810. 

The  second,  third,  and  fourth  assignments 
of  ewor  attack  the  findings  of  fact  The  rec- 
ord shows  that  the  findings  are  clearly  sup- 
ported by  the  evidence,  from  which  it  ap- 
pears that  on  May  14,  1913,  respondent  gave 
Patrick  Burke  an  option  on  the  property  in 
question,  which  he  later  assigned  to  the  Vir- 
ginia Mining  Company,  appellant.  The  terms 
of  this  option  are  not  material,  so  far  as  the 
disposition  of  this  case  on  appeal  is  concern- 
ed, for  the  reason  that  both  the  company  and 
Burke  failed  to  comply  therewith;  it  was 
forfeited,  and  a  new  option  was  given  direct 
to  the  Virginia  Mining  Company  on  January 
14,  1916,  for  a  total  consideration  of  $6,500, 
1500  to  be  paid  upon  the  execution  of  the  op- 
tion, 1500  on  January  22,  1916,  and  $5,500  on 
May  14,  1916.  The  first  two  payments  were 
made  in  accordance  with  the  foregoing  terms, 
but  the  final  payment  was  never  made,  and 
all  rights  which  the  appellant  had  acquired 
under  this  latter  option  expired.  Virginia 
Mining  Co.  v.  Header,  82  Idaho,  — ,  181 
Pac.  14L 

The  fifth  assignment  that  the  court  erred 
in  making  certain  conclusions  of  law,  does 
not  merit  a  detailed  discussion.  The  conclu- 
sions follow  logically  from  the  facts  found  by 
the  court  The  same  Is  true  of  the  sixth  as- 
signment predicating  error  upon  the  enter- 
ing of  the  decree. 

The  seventh  assignment  of  error  attacks 
the  ruling  of  the  court  in  admitting  in  evi- 
dence respondent's  Exhibit  D,  which  is  the 
second  option  contract  of  January  14,  1916, 
the  contention  of  appellant  being:  First, 
that  it  was  not  admissible  under  the  plead- 
ings, and,  second,  that  it  was  entered  into 
without  authority  from  the  Virginia  Mining 
Company  and  was  not  binding  on  it 

[2, 3]  As  to  the  latter  contention,  it  need 
only  be  said  that  this  contract  was  entered 
Into  by  Burke  as  president  and  Morton  as 
secretary  of  the  company,  acting  ostensibly 
In  its  behalf  and  with  apparent  authority, 
Burke  having  acted  for  the  company  during 
all  of  the  previous  transactions.  Since  the 
company  had  thus  clothed  Burke  and'  Morton 
with  apparent  authority  to  procure  this  sec- 
ond option,  such  authority  governs  the  mu- 
tual rights  and  liabilities  growing  out  of  the 
transaction  between  the  company  as  princi- 
pal and  the  respondent  as  a  third  party,  and 
the  company  is  estopped  to  deny  such  author- 
ity. Pettengill  v.  Blackman,  supra;  Amon- 
son  v.  Stone,  30  Idaho,  656,  167  Pac.  1029; 
Hudson  v.  Carlson,  31  Idaho,  196,  170  Pac. 
100. 

Moreover,  the  taking  of  the  second  option 
was  an  act  which  the  Virginia  Mining  Com- 
pany, a  corporation,  might  do,  which  clearly 
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appears  from  the  fact  that  the  company's 
whole  claim  In  the  premises  depends  upon  a 
similar  option  previously  taken  by  assign- 
ment from  Burke,  and  upon  which  the  com- 
pany relies  to  establish  Its  alleged  adverse 
interest. 

"Where  one  without  collusion  or  fraud  deals 
with  a  corporation  through  an  officer  who  is  in 
the  active  management  of  the  business,  if  the 
act  done  by  said  officer  of  the  corporation  is  one 
which  the  corporation  might  do,  the  corporation 
will  be  estopped  from  relying  upon  any  lack  of 
authority  in  said  officer  as  a  defense  against  the 
rights  of  the  party  so  dealing  with  the  corpo- 
ration."  PettengiU  v.  Blackman,  supra. 

There  is  nothing  in  the  record  to  show  that 
Hammltt  In  giving  the  second  option,  as  he 
supposed,  at  least,  to  the  Virginia  Mining 
Company,  was  not  acting  In  good  faith,  or 
was  aware  of  any  defect  of  authority  on  the 
part  of  Burke  and  Morton  to  act  for  the  com- 
pany, If  any  such  defect  In  fact  existed. 

[4]  Furthermore,  It  appears  from  the  evi- 
dence that  the  company,  through  its  presi- 
dent and  secretary,  paid  money  under  the 
terms  of  the  second  option,  and  sought  to 
have  it  credited  to  it  under  the  first  option. 
A  principal  who  seeks  to  retain  a  benefit  de- 
rived from  the  fraudulent  or  unauthorized 
act  of  his  agent  Is  chargeable  with  the  in- 
strumentality thus  employed,  and  will  not  be 
permitted  to  disclaim  responsibility  flowing 
therefrom,  and  to  claim  or  retain  the  fruits 
of  the  transaction.  Davenport  v.  Burke,  30 
Idaho,  599,  167  Pac.  481. 

[6,1]  It  therefore  follows,  as  to  the  first 
contention,  that  since  respondent's  complaint 
had  pleaded  all  of  the  facts  which  a  com- 
plaint in  an  action  to  quiet  title  Is  required 
to  set  forth,  the  exhibit  was  admissible  to 
rebut  appellant's  contention  that  any  pay- 
ments which  had  actually  been  made  under 
this  second  option  should  have  been  credited 
upon  the  first  option,  which  was  pleaded  In 
the  answer.  Moreover,  it  tended  to  show 
that  all  of  the  parties  had  treated  the  option 
pleaded  in  the  answer  as  forfeited.  If  the 
first  option  had  not  expired,  and  the  com- 
pany's and  Burke's  rights  had  not  become 
forfeited,  why  was  It  necessary  to  take  a  sec- 
ond option?  Under  such  circumstances,  the 
rule  is  that : 

"The  plaintiff  may  take  advantage  of  any  af- 
firmative matter  which  would  tend  to  avoid  the 
affirmative  matter  set  forth  in  the  defendant's 
answer  as  fully  as  if  he  were  permitted  to  spe- 
cifically plead  his  matter  defensive  thereto"  by 
replication.    Pettengill  v.  Blackman,  supra. 

We  find  no  reversible  error  In  the  record. 
The  judgment  Is  affirmed.  Costs  are  award- 
ed to  respondent 

MORGAN,  C.  J.,  concurs. 
RICE,  J.,  did  not  sit  with  the  court  nor 
participate  in  the  opinion  in  this  case. 


REPORTER  (Or 

(M  Or.  160) 

FULLER  v.  OREGON-WASHINGTON  R.  * 
NAV.  CO.* 

(Supreme  Court  of  Oregon.    June  4,  1919.) 

L  Appeal  and  Error  <s==>987(2)—  Review— 
Verdict. 

Under  Const,  art.  7,  |  8,  as  amended,  which 
declares  that  no  fact  tried  by  a  jury  shall  be 
re-examined  by  any  court  unless  the  court  can 
affirmatively  Bay  there  is  no  evidence  to  support 
the  verdict,  the  Supreme  Court  cannot  consider 
the  weight  of  the  evidence,  when  there  is  any 
substantial  testimony  to  support  the  verdict. 

2.  Negligence  «=»101— Comparative  Negli- 
gence —  Injuries  to  Servants  —  Federal 
Employers'  Liability  Act. 
Under  the  federal  Employers'  Liability  Act 

(U.  S.  Comp.  St.  Si  8657-8666),  contributory 

negligence  goes  only  to  the  question  of  damages, 

and  is  not  a  defense. 

8.  Masteb  and  Sebvant  «=>145  —  Rules — 
"Undeb  Control." 

Where  rules  of  a  railroad  company  required 
a  train  entering  a  block  occupied  by  another 
train  to  proceed  under  control  at  a  speed  not 
exceeding  six  miles  an  hour,  the  words  "under 
control"  mean  ability  to  stop  within  the  dis- 
tance the  track  is  seen  to  be  clear. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Under 
Control] 

4.  Evidence  6— Judicial  Notice. 

The  courts  will  take  judicial  notice  of  the 
natural  conditions  of  visibility  early  in  the  morn- 
ing, as  shown  by  the  almanac. 

5.  Masteb  and  Sebvant  <8=» 286(30)  —I n  ju - 
bies  to  Servant—  Evidence— Sutfiodznct. 

In  action  for  death  of  a  rear-end  trainman, 
killed  in  a  collision,  evidence  held  sufficient  to 
carry  to  jury  question  of  negligence  of  railroad 
company. 

6.  Master  and  Servant  <8=» 281(12)— Inju- 
ries to  Servant— Evidence— Sufficienct. 

In  an  action  for  death  of  a  rear-end  train- 
man, killed  in  a  collision,  evidence  held  insuffi- 
cient to  show  that  his  negligence  was  the  sole 
cause  of  his  death. 

7.  Masteb  and  Sebvant  «=>204<3)-  -Injuries 
to  Servant— Assumption  of  Risk. 

While  the  defense  of  assumption  of  risk  is 
available  under  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  H  8667-8665),  it  does  not 
apply  to  extraordinary  hazards  created  by  the 
negligence  of  a  fellow  servant 

8.  Masteb  and  Sebvant  <fc=>291(12)  —  Inju- 
ries to  Sebvant—  Instbuotion— Presump- 
tions. 

In  an  action  for  the  death  of  a  rear-end 
brakeman,  killed  in  a  collision,  an  instruction 
that  the  burden  of  proving  contributory  negli- 
gence was  on  the  railroad  company,  and  that 
there  was  a  presumption  that  he  exercised  rea- 
sonable care,  held  correct 
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9.  Appeal  a wd  Ebhob  <8=> 1060(1)— Rnvntw— 
Harmless  Ebbob. 

In  an  action  for  the  death  of  a  rear-end 
brakeman,  killed  in  a  collision,  where  the  plead- 
ings admitted  and  the  evidence  showed  that  he 
was  in  the  caboose  at  the  time  of  the  collision, 
questions  as  to  his  whereabouts  a  moment  or 
two  before  held  in  no  wise  prejudicial. 

10.  Mastic r  and  Sebvant  «=>286{12)— Inju- 
ries TO  SBBVANT— JUBT  QUESTION. 

In  an  action  under  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St  K  8657-8665),  for 
death  of  a  rear-end  brakeman,  killed  in  a  col- 
lision with  a  following  train,  an  instruction 
submitting  to  the  Jury  the  question  whether  the 
company  was  negligent  in  operating  the  follow- 
ing engine  backwards  without  a  headlight,  re- 
quired by  rules  of  the  Interstate  Commerce 
Commission,  held  proper. 

In  Banc 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Action  by  Grace  F.  Fuller,  as  administra- 
trix of  the  estate  of  Walter  Francis  Fuller, 
deceased,  against  the  Oregon-Washington 
Railroad  &  Navigation  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action,  brought  under  the  feder- 
al Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St  |f 
8657-8665]),  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  Walter  Francis  Fuller, 
which  was  caused  by  a  rear-end  collision  be- 
tween two  of  defendant's  trains  at  North 
Fork,  Or.  Deceased,  at  the  time  of  the  ac- 
cident, and  for  more  than  5  years  previous 
thereto,  had  been  rear  brakeman  and  flagman 
on  defendant's  freight  trains,  operating  in 
and  out  of  La  Grande,  Or.,  and  on  the  morn- 
ing of  the  accident  was  acting  as  such  on 
train  No.  255,  which  left  La  Grande  west 
bound  at  5:45  on  the  evening  of  Septem- 
ber 2,  1917.  At  Meacham  station  the  train 
took  on  5  or  6  carloads  of  sheep,  the  whole 
load  from  there  comprising  70  cars,  including 
the  caboose.  At  2:55  a.  m.  on  September  3d, 
this  train  pulled  out  from  Meacham  bound 
west.  While  at  Meacham,  train  2140  arrived 
there,  having  backed  down  from  Kamela,  a 
station  a  few  miles  beyond  Meacham,  where 
it  had  acted  as  a  helper  engine,  pulling  a 
freight  train  from  Relth,  a  station  next  west 
from  North  Fork  to  Kamela,  which  is  the 
station  situated  upon  the  summit  of  the  Blue 
Mountains.  Train  2140  was  merely  a  locomo- 
tive engine  and  its  tank. 

Defendant  claims  that  the  track  leading  to 
the  turntable  at  Kamela  was  blocked  by  oth- 
er trains,  so  it  was  necessary  for  2140  to 
back  down  beyond  North  Fork,  instead  of 
turning,  as  is  usual  in  such  cases.  Train 
2140  had  an  electric  headlight  on  the  front  of 
its  engine,  which  would  be  at  the  east  end 


while  she  was  backing.  At  the  rear  end  of 
the  tank,  which,  as  the  locomotive  was  back- 
ing, would  be  the  front  or  west  end  of  the 
train,  there  were  placed  the  usual  marker 
lights,  one  at  each  corner,  and  a  white  light 
in  the  center;  but  those  lanterns  would  not 
throw  sufficient  light  ahead  to  enable  the  con- 
ductor and  engineer  on  the  locomotive  to  per- 
ceive objects  on  the  track,  if  the  morning 
were  otherwise  dark.  Except  as  signals  to 
trains  proceeding  east,  they  were  of  no  value. 

Before  train  255  left  Meacham  McClure, 
the  conductor,  asked  the  conductor  on  2140 
to  close  the  switch  after  his  train,  which  was 
done.  About  a  mile  west  of  Meacham  train 
255  broke  in  two,  and  deceased  went  back  to 
flag  any  train  that  might  be  following,  and  as 
the  accident  was  soon  remedied  255  went  on 
without  him.  A  few  minutes  later  2140  came 
along  and  was  flagged  by  deceased,  who  was 
taken  on  board  and  carried  to  Huron,  a  sta- 
tion about  7  miles  west  of  Meacham,  where 
they  overtook  255,  and  deceased  boarded  his 
own  train  and  proceeded  with  it  to  North 
Fork.  Near  Camp*  station,  about  4  miles 
west  of  Huron,  255  broke  in  two  again  and 
was  delayed  about  five  minutes,  when  it  was 
coupled  up  and  proceeded  to  North  Fork, 
which  is  about  2  miles  west  of  Camp. 

Plaintiffs  evidence  indicated  that  the  tail 
lights  and  indicator  on  255  were  burning  at 
Camp  station,  and  there  was  a  considerable 
downgrade  from  there  to  North  Fork.  Train 
255  had  orders  to  side-track  at  North  Fork 
for  passenger  train  No.  4,  bound  east,  which 
was  due  at  that  station  at  4 :07  a.  m.  What 
the  running  orders  of  2140  were  is  not  dis- 
closed; but  the  conductor,  Guy  E.  Chapin, 
testified  that  at  Huron  deceased  showed  him 
the  orders  directing  255  to  side-track  at 
North  Fork  for  No.  4;  that  at  that  time  it 
was  agreed  between  himself  and  deceased 
that  deceased  should  flag  2140  into  North 
Fork,  and  that  2140  should  close  the  switch, 
so  as  not  to  delay  255  when  it  left  Accord- 
ing to  the  rules,  255  should  have  been  in  the 
clear  upon  the  passing  track  at  North  Fork 
at  4:02  a.  m.  The  evidence  indicates  that  it 
arrived  near  the  east  end  of  the  side  track 
about  3 :56  a.  m.,  made  the  usual  service  stop 
to  enable  the  head  brakeman  to  throw  the 
switch  for  the  side  track,  which  probably 
consumed  not  to  exceed  4  or  5  minutes,  and 
then  started  up,  but  had  gone  less  than  a  car 
length  when  it  broke  In  two  again.  The  ef- 
fect of  breaking  in  two  is  to  exhaust  the  air 
and  set  the  brakes  at  emergency,  causing  a 
sudden  stoppage  of  the  train,  and  more  or 
less  of  a  bumping  of  the  cars  as  the  slack  is 
taken  up.  It  is  difficult  to  estimate  the  dif- 
ference in  effect  as  to  the  bumping  of  the 
cars  from  an  emergency  stop  and  an  ordinary 
service  stop.  The  conductor  testified  in  this 
instance: 
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"It  wu  a  little  oat  of  the  way  of  making  an 
ordinary  stop  for  a  switch  or  anything.  *  *  * 
It  would  be  a  broken  or  break  in  two  features 
where  the  air  would  be  applied  at  once." 

Mr.  Hoskins,  who  was  the  only  witness 
called  in  relation  to  the  accident  who  was  not 
at  the  time  in  the  employ  of  the  defendant, 

testified: 

That  the  stoppage  resulted  in  a  sudden  bump, 
so  that  "we  kind  of  tipped  forward,  and  it  gave 
a  couple  of  bumps,  so  the  air  was  set  quickly. 
It  was  so  we  knew  it  had  broke.  *  *  *  It 
was  unusual  or  different  from  a  stop.  It  was 
unusual  enough  -so  that  you  would  know  some- 
thing had  happened  to  the  car;  that  is,  it 
broke." 

The  witness  testified,  in  substance,  that 
when  the  break  occurred  he  heard  an  engine 
coming  down  in  the  rear  of  the  train,  that 
the  sound  was  so  distinct  that  he  knew  it 
was  within  the  block,  and  that  the  crash 
from  the  collision  came  immediately  after. 
Upon  cross-examination  the  witness  said: 

"It  was  not  an  almfghty  bump,  •  •  • 
while  a  little  bit  more  abrupt  than  just  the  stop- 
ping of  a  train.  It  was  a  sudden  stop.  We 
were  not  going  very  fast  at  the  time.  There 
was  quite  a  jerk  to  it." 

Witness  further  testified  in  substance  that 
it  was  not  over  2  minutes  after  the  break 
occurred  until  the  collision. 

The  testimony  indicated  that  there  was  a 
bridge  across  the  stream  immediately  east  of 
North  Fork  station ;  that  the  bridge  was  128 
feet  long;  that  the  rear  end  of  255  was 
about  2  or  8  feet  west  of  the  west  end  of  the 
bridge,  and  that  the  track  approaches  the 
bridge  upon  a  curve;  but  that  the  curve  was 
not  sufficient  to  have  prevented  the  rear  end 
of  255  from  being  observed  at  a  distance  of 
200  feet  east  of  the  bridge,  if  the  other  con- 
ditions as  to  light  had  been  favorable,  or  the 
tail  lights  had  been  burning  upon  the  rear  of 
the  caboose.  The  evidence  indicated  that 
they  were  burning  at  Camp  station,  2  miles 
east. 

The  engineer  of  2140  testified  that  he  saw 
no  lights  as  he  approached  the  bridge.  There 
was  a  downgrade  from  the  east  of  about  1.37 
to  and  across  the  bridge.  The  evidence  was 
conflicting  as  to  the  physical  light  conditions. 
The  witness  xioskins  testified  that  day  was 
just  breaking,  and  that  objects,  such  as  a  car 
or  a  man,  could  be  seen  200  or  800  feet  away. 

Chapin,  the  conductor  of  2140,  testified 
that  It  was  very  dark  and  smoky  from  forest 
fires,  so  he  was  unable  to  see  anything  ahead 
by  natural  lights;  that,  if  the  tall  lights  of 
255  had  been  burning,  he  would  have  been 
able  to  have  seen  them  in  time  to  have  avoid- 
ed the  collision.  We  take  Judicial  notice  of 
the  astronomical  fact  that  the  morning  twi- 
light began  at  8 :44  a.  m.,  and  that  the  moon 
was  about  8  hours  high  at  the  time  of  the 
accident 


REPORTER  (Of.) 

The  following  rules  of  the  company  were; 
introduced  In  evidence : 

"When  a  train  stops  or  is  delayed  under  cir> 
cumstances  in  which  it  may  be  overtaken  by 
another  train,  the  flagman  must  go  back  immedi- 
ately with  stop  signals  a  sufficient  distance  to 
insure  full  protection.  One-fourth  of  a  mile 
from  the  rear  of  the  train  he  will  place  one 
torpedo  on  the  rail,  continuing  back  one-half 
mile  from  the  rear  of  his  train,  he  will  place 
two  torpedoes  on  the  rail,  two  rail  lengths  apart. 
He  may  then  return  to  the  single  torpedo  where 
he  must  remain  until  relieved  by  another  flag- 
man or  is  recalled  by  the  whistle  of  his  engine. 
When  recalled,  if  he  does  not  see  or  hear  an 
approaching  train,  the  single  torpedo  will  be  re- 
moved (and  not  before),  if  conditions  warrant,  a 
red  fusee  will  be  displayed  to  protect  his  train 
while  returning. 

"During  foggy  or  stormy  weather,  in  the 
vicinity  of  obscure  curves  or  descending  grades, 
or  if  other  conditions  require  it,  the  flagman  will 
increase  the  distance. 

"Should  a  train  be  seen  or  heard  approaching 
before  flagman  has  reached  the  required  dis- 
tance, he  must,  at  once  place  one  torpedo  on 
the  rail,  and,  if  by  night  or  during  foggy  or 
stormy  weather,  display  a  red  fusee,  continuing 
in  the  direction  of  the  approaching  tram. 

"If  the  flagman  is  recalled  before  reaching  the 
required  distance  he  will,  if  necessary,  place  two 
torpedoes  on  the  rail  two  rail  lengths  apart  by 
day,  and  by  night  display  a  red  fusee  in  addi- 
tion, to  protect  his  train  while  returning. 

"Lamps  will  be  displayed  one  on  each  side 
of  the  rear  of  every  train  as  markers  to  indicate 
the  rear  of  the  train ;  by  day,  unlighted,  show- 
ing green  lenses  to  the  front  and  side  and  red 
lenses  to  the  rear;  by  night,  lighted,  showing 
green  lights  to  the  front  and  side  and  red  lights 
to  the  rear;  except  when  train  is  clear  of  the 
main  track,  when  by  day  green  lenses  and  by 
night  green  lights  must  be  displayed  to  the  front, 
side  and  rear,  and  except  when  a  tram  is  turned 
out  against  the  current  of  traffic,  when  by  day 
green  lenses  and  by  night  green  lights  must  be 
displayed  to  the  front  and  side,  and  to  the  rear 
by  day  green  lenses  and  by  night  green  light 
towards  the  inside  and  by  day  a  red  lens  and 
by  night  a  red  light  to  the  opposite  side. 

"By  night  freight  trains  will  tn  addition  dis- 
play a  light  in  cupola  of  the  caboose,  showing 
green  to  the  front  and  red  to  the  rear,  except 
when  a  freight  train  is  clear  of  the  main  track 
when  green  light  must  be  displayed  to  the  rear.** 

Other  facts  appear  in  the  opinion. 

At  the  close  of  plaintiff's  testimony  defend- 
ant moved  for  a  nonsuit,  which  was  denied, 
and  at  the  close  of  all  the  testimony  moved 
for  a  directed  verdict,  which  was  also  denied. 
There  was  a  Jury  trial,  and  a  verdict  and 
Judgment  in  favor  of  plaintiff  for  $15,000, 
from  which  judgment  defendant  appeals. 

W.  A.  Bobbins,  of  Portland  (A.  C.  Spencer, 
of  Portland,  and  Crawford  &  Eakln,  of  La 
Grande,  on  the  briefs),  for  appellant 

George  W.  Peterson,  of  St.  Paul,  Minn. 
(George  C.  Stiles,  of  Minneapolis,  Minn.,  and 
R.  J.  Green,  of  La  Grande,  on  the  briefs),  for 
respondent 
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McBRIDB,  C.  J.  (after  stating  the  facts  as 
above).  [1]  There  are  several  assignments  of 
error,  bnt  the  principal  contention  centers 
upon  the  court's  refusal  to  grant  a  nonsuit, 
or  direct  a  verdict,  on  the  alleged  ground 
that  there  was  no  evidence  tending  to  show 
negligence  on  the  part  of  the  employes  of  de- 
fendant, who  were  In  charge  of  train  2140. 
As  a  preliminary  to  the  discussion,  we  may 
call  attention  to  section  3  of  article  7  of  the 
Constitution,  which,  as  now  amended,  pro- 
vides that: 

"No  fact  tried  bra  jury  shall  be  otherwise  re- 
examined in  any  court  of  this  state,  unless  the 
court  can  affirmatively  say  there  is  no  evidence 
to  support  the  verdict" 

We  have  frequently  held  that  we  are  pre- 
cluded by  this  section  from  considering  the 
weight  of  evidence,  where  there  Is  any  sub- 
stantial testimony  to  support  the  verdict, 
and  In  the  present  case  we  shall  only  con- 
sider the  testimony  of  plaintiff,  with  a  view 
of  ascertaining  whether  there  Is  such  testi- 
mony shown  In  the  record. 

[2]  Again,  this  being  an  action  under  the 
federal  Employers'  Liability  Act,  it  follows 
from  the  terms  of  the  act  that,  if  there  Is  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant which  contributed  to  the  Injury,  we 
cannot  consider  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff ;  such 
contributory  negligence  going  only  to  the 
question  of  damages,  concerning  which  phase 
of  the  case  no  fault  is  found  with  the  in- 
structions given  at  the  trial.  Stool  v.  South- 
ern Pacific  Co.,  88  Or.  350,  172  Pac  101. 

[S-S]  It  is  a  fact  not  disputed,  when  2140 
arrived  at  the  home  signal,  It  indicated  that 
a  train  was  within  the  block  a  short  distance 
ahead,  and  was  therefore  a  warning  of  dan- 
ger, and  Indicated  to  those  in  charge  of  that 
train  the  necessity  of  proceeding  cautiously 
and  under  such  control,  which  would  seem 
necessary,  in  view  of  the  circumstances,  to 
prevent  a  collision  with  the  train  within  the 
block.  Under  these  circumstances,  the  rules 
of  the  company  made  it  the  duty  of  those  in 
charge  of  2140  to  stop  for  5  minutes  and  pro- 
ceed under  control  at  a  speed  not  exceeding 
6  miles  an  hour.  The  testimony  of  defendant 
in  regard  to  the  rate  of  speed  actually  made 
does  not  assume  accuracy,  but  Is  to  the  effect 
that  the  train  proceeded  at  about  6  miles  an 
hour,  but  for  the  purposes  of  this  discussion 
it  may  be  assumed  that  the  actual  speed  was 
6  miles  an  hour,  and  it  is  assumed  In  de- 
fendant's argument  that  If  this  was  the  case 
the  train  was  "proceeding  under  control" 
within  the  meaning  of  the  rule;  but  this  is 
a  mere  assumption  not  justified  by  the  lan- 
guage of  the  rule.  The  words  "under  con- 
trol" mean  "to  be  able  to  stop  within  the  dis- 
tance the  track  is  seen  to  be  clear."  The 
words  "not  to  exceed  6  miles  an  hour"  are 
words  of  limitation,  and  if  a  lower  rate  of 


speed  is  necessary  to  enable  those  In  charge 
of  the  train  to  observe  whether  the  track  is 
clear  ahead,  and  to  stop  in  time  to  avoid  a 
collision,  the  train  is  not  under  control  until 
its  speed  is  reduced  to  that  minimum. 
Therefore,  If  the  circumstances— darkness  or 
want  of  a  headlight  on  the  tank— rendered  It 
Impossible  to  see  objects  on  the  track  ahead, 
and  to  stop  in  time  to  avoid  them,  while  run- 
ning at  the  rate  of  6  miles  an  hour,  it  was 
the  duty  of  those  In  charge  of  the  train  to 
run  at  such  reduced  speed  as  would  seem 
reasonably  sufficient  to  enable  them  to  do  so, 
and  a  failure  to  so  control  the  speed  would 
be  negligence. 

The  question  as  to  whether  or  not  the  tail 
lights  on  255  were  burning  was  for  the  jury. 
McClure,  the  conductor  of  255,  testified  that 
they  were  burning  at  Camp,  less  than  2  miles 
from  North  Fork.  It  is  possible,  but  not  at 
all  probable,  that  they  had  all  gone  out  in 
the  short  time  that  elapsed  between  the  time 
McClure  observed  them  and  the  time  of,  the 
collision.  That  one  of  these  lights  might  be 
burned  or  jarred  out  is  possible,  but  that  all 
three  should  expire  simultaneously  is  not 
within  the  bounds  of  probability.  It  is  true 
the  testimony  "of  the  conductor  of  2140  indi- 
cates that  they  were  not  burning,  but  It 
should  be  remembered  that  he  is  a  witness 
having  a  great  Interest  at  stake.  If  the 
lights  were  burning,  and  he  failed  to  observe 
them,  it  would  Indicate  u  negligence  on  his 
part  that  places  the  responsibility  for  the  ac- 
cident, and  Fuller's  death  In  consequence  of 
it,  upon  his  shoulders,  and  he  -naturally 
might  be  Inclined  to  shield  himself  and  color 
his  testimony.  The  foregoing  does  not  Indi- 
cate the  writer's  view  of  the  testimony,  but 
It  is  an  aspect  of  the  case  which  might  rea- 
sonably appeal  to  a  trier  of  the  facts,  and  a 
Jury  might  reasonably  weigh  his  testimony, 
In  view  of  his  connection  with  the  accident, 
against  the  strong  probabilities  against  Its 
accuracy  developed  by  Mr.  McOlure's  testi- 
mony, and  legitimately  come  to  the  conclu- 
sion that  the  preponderance  of  the  evidence 
Indicated  that  the  lights  were  burning  when 
the  accident  occurred. 

Conceding,  however,  for  the  purposes  of 
the  discussion,  that  the  tail  lights  on  255  had 
been  extinguished,  although  this  seems  im- 
probable, there  was  still  some  evidence  In- 
troduced by  the  plaintiff  which  tended  to 
show  that  there  was  natural  light  sufficient 
to  have  enabled  those  in  charge  of  2140  to 
have  observed  the  caboose  of  255,  and  stop- 
ped in  time  to  avoid  the  collision,  if  they  had 
observed  a  cautious  outlook.  As  shown  In 
the  statement,  the  witness  Hoskins  testified 
that  daylight  was  breaking,  and  that  he  was 
able  to  discern  objects,  such  as  a  man  or  a 
car,  at  a  distance  of  200  or  300  feet;  and  this 
is  borne  out  by  the  natural  conditions  -shown 
by  the  almanac  and  of  which  the  court  takes 
judicial  notice  without  proof. 
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One  witness,  L.  F.  Spoar,  who  testified  he 
had  had  14  years'  experience  as  a  locomotive 
engineer,  testified  that,  under  the  track  con- 
ditions existing  from  the  east  end  of  the 
bridge  at  North  Fork  to  800  feet  beyond, 
2140  could  have  been  stopped  within  about 
75  feet.  Now,  take  this  testimony  In  connec- 
tion with  the  testimony  of  Hoskins,  that  It 
was  light  enough  to  have  seen  a  car  200  feet, 
and  we  have  evidence  Indicating  that,  with 
proper  lookout,  those  In  charge  of  2140  had 
an  opportunity  to  have  seen  the  caboose  of 
255,  and  to  have  stopped  their  locomotive  in 
time  to  have  averted  the  accident,  even  if 
they  were  running  6  miles  an  hour. 

These  facts  were  suflBdent  to  take  the  case 
to  the  jury  upon  the  question  of  negligence 
of  the  defendant 

[I]  It  Is  not  clear  from  the  testimony  ex- 
actly what  was  meant  by  the  statement  that 
Fuller  had  agreed  with  Chapln  to  flag  2140 
Into  North  Fork.  It  is  evident  there  was  no 
understanding  that  he  would  flag  them  in  un- 
til his  own  train  "was  In  the  dear."  He  had 
not  agreed  to  flag  them  against  his  own 
train,  but  against  No.  4 ;  that  is  to  say,  that 
when  255  had  got  upon  the  passing  track, 
with  room  left  for  2140,  Fuller  would  flag 
against  No.  4,  so  that  2140  could  safely  fol- 
low in  upon  the  passing  track.  This  seems 
the  probable  meaning  of  the  agreement,  as 
we  understand  the  testimony. 

Now,  as  to  Fuller's  duty  to  flag  under  rule 
99,  the  rule,  as  quoted  in  the  statement;  does 
not  absolutely  require  a  flagman  to  go  back 
with  stop  signals  every  time  the  train  stops, 
and  every  one  who  is  accustomed  to  railway 
travel  knows  it  is  not  done.  It  Is  only  "when 
a  train  stops  or  is  delayed  under  circum- 
stances in  which  it  may  be  overtaken  by  an- 
other train"  that  the  flagman  is  required  to 
go  back  and  flag.  This  leaves  something  to 
the  judgment  of  the  flagman  and  the  conduc- 
tor as  to  the  conditions  which  may  or  may 
not  involve  a  liability  to  be  overtaken  by 
another  train. 

On  cross-examination  McClure  testified  as 
follows: 

"Q.  Now,  Mr.  McClure,  going  into  a  station 
like  North  Fork,  where  you  know  you  are  go- 
ing to  head  in  on  the  passing  track,  it  is  the 
duty  of  the  flagman  to  be  there  ready  to  go  out 
flagging  immediately?  A.  Well,  under  ordinary 
circumstances,  we  stop  and  head  right  in.  I 
wouldn't  expect  it;  no,  sir. 

"Q.  Do  you  know  where  the  S  board  Is  there 
at  North  Fork,  or  was  at  that  time?  A.  I 
know  about  where  it  was ;  yes. 

"Q.  Where  was  it  with  reference  to  the  hind 
end  of  this  train,  when  you  stopped  your  70 
cars  to  head  in?  A.  Well,  the  caboose  was 
outside  the  S  board  at  that  particular  place. 

"Q.  Do  you  mean  to  tell  this  jury,  when  you 
stopped  to  head  in,  and  your  hind  end  is  outside 
the  S  board,  you  don't  have  your  flagman  go 
out?  A.  Well,  it  is  not  customary ;  that  is, 
where  you  stop  and  head  right  into  a  place.  Of 


course,  if  you  are  delayed  any  length  of  time, 
they  are  supposed  to  go  right  back. 

"Q.  What  do  you  call  being  delayed  any  length 
of  time?  A.  Well,  I  should  think  a  delay  of  8 
or  4  or  5  minutes. 

"Q.  Would  you  let  the  hind  end  of  your  train 
stick  out  there  8  or  4  or  5  minutes  before 
you  would  send  your  flagman  out?  A.  Well, 
that  would  depend. 

"Q.  Well,  what  would  it  depend  on?  A.  Well, 
it  would  depend  on  conditions— of  the  track  and 
grade  and  such  as  that. 

"Q.  Well,  I  am  asking  you  with  reference  to 
conditions  as  they  existed  there  at  that  time 
and  place,  and  this  grade  and  this  track?  A. 
Well,  it  was  his  duty  to  go  out  and  flag  there 
at  that  place. 

"Q.  And  it  was  his  duty  to  go  ont  immedi- 
ately? A.  Yes. 

"Q.  And  he  should  have  been  in  a  position  to 
go  out  and  flag  immediately,  under  those  cir- 
cumstances, should  he  not?  A.  Yes. 

"Q.  And  he  understood  that  is  where  he  should 
have  been?  A.  Yes." 

We  think  the  above  testimony  clearly  Indi- 
cates that  it  was  not  customary  for  the.  flag- 
man to  go  back  at  an  ordinary  stop  made 
for  the  purpose  of  heading  In  on  a  switch, 
but  that,  If  anything  unusual  occurred,  such 
as  the  breaking  of  the  train,  or  there  was 
reason  to  expect  some  danger  from  the  rear. 
It  was  his  duty  to  go  immediately.  The 
breaking  in  two  of  the  train  was  such  a  con- 
tingency; but,  according  to  Hoskins'  testi- 
mony, the  collision  happened  almost  at  the 
same  moment.  Whether  Fuller  was  In  the 
act  of  starting  or  preparing  to  start  with  his 
lantern  and  fusees  Is  not  disclosed.  His  body 
was  in  an  erect  position  when  it  was  found, 
so  he  was  probably  on  his  feet,  and  as  he  had 
been  prompt  4o  go  out  and  flag  on  other  oc- 
casions on  the  same  run  when  the  train  sep- 
arated, it  would  be  unfair  to  a  some  that  he 
was  not  equally  diligent  on  this  occasion. 
Irrespective  of  any  presumption  that  he  was 
doing  his  duty,  there  is  small  ground  for  the 
assumption  that  he  was  neglecting  it 

Most  of  the  testimony  introduced  by  plain- 
tiff on  this  phase  of  the  case  was  necessarily- 
drawn  from  persons  who  were,  at  the  time  of 
the  accident  in  the  employ  of  the  defendant, 
and  some  of  whom  a  verdict  In  favor  or 
plaintiff  would  impliedly  convict  of  negli- 
gence. Under  the  circumstances,  it  is  safe  to 
say  that  they  were,  to  a  certain  extent  un- 
willing witnesses,  and  that  nothing  was  vol- 
unteered that  was  prejudicial  to  defendant; 
but  with  all  these  drawbacks  we  think  the 
plaintiff  presented  a  case  sufficient  to  go  to 
the  jury,  and  that  defendant  fell  short  of 
making  one  showing  the  negligence  of  the 
deceased  was  the  sole  cause  of  his  death,  if. 
indeed,  it  has  shown  that  he  was  negligent 
in  any  particular. 

[7]  While  the  defense  of  assumption  of 
risk  is  permissible  in  actions  brought  under 
the  federal  Employers'  Liability  Act  it  1* 
settled  that  It  does  not  apply  to  extraordi- 
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nary  hazards  created  by  negligence  of  a  fel- 
low servant  Stool  v.  8.  P.  Co.,  supra.  The 
order  permitting  plaintiff  to  amend  the  reply 
-was  within  the  sound  discretion  of  the  court, 
and  we  are  not  prepared  to  say  that  such 
discretion  was  abused  in  the  present  in- 
stance. 

[8]  The  defendant  urges  there  was  error 
in  the  following  instruction: 

"Now,  you  are  instructed  that  the  burden  of 
proving  that  Fuller  was  guilty  of  contributory 
negligence  is  upon  the  defendant,  and  in  this 
connection  you  are  instructed  that  in  a  death 
case,  such  as  this  la,  there  is  a  presumption  that 
the  deceased  exercised  reasonable  care  for  his 
own  safety,  and  the  deceased  is  entitled  to  the 
benefit  of  this  presumption,  unless  you  find  under 
all  of  the  facts  and  circumstances  of  the  case, 
by  a  fair  preponderance  of  the  evidence,  that 
Fuller  was  negligent,  and  such  negligence  con- 
tributed to  cause  his  injuries  and  death." 

We  think  the  instruction  was  proper  under 
the  circumstances.  The  contention  of  de- 
fendant was  that  the  negligence  of  the  de- 
ceased was  the  sole  cause  of  the  accident 
The  case  was  in  this  position:  (1)  It  was  In- 
cumbent upon  the  plaintiff  in  the  first  in- 
stance to  show  the  negligence  of  the  defend- 
ant's servants  in  charge  of  2140,  and  there 
was  in  their  favor  a  presumption,  to  begin 
with,  that  they  performed  their  duty  and  ex- 
ercised reasonable  care  for  their  own  safety 
and  for  the  safety  of  other  trains  on  the 
road.  When  it  attempted  to  impute  negli- 
gence, either  contributory  or  sole,  to  deceas- 
ed, plaintiff  was  entitled  to  invoke  the  same 
presumption  in  favor  of  his  conduct  This  Is 
the  doctrine  sanctioned  in  this  state  in  Mc- 
Brlde  v.  N.  P.  R.  R„  19  Or.  64,  23  Pac.  814. 
The  presumption  Is  not  invoked  primarily 
for  the  purpose  of  showing  that  the  defend- 
ant was,  negligent,  but  for  the  purpose  of 
placing  upon  the  defendant  the  burden  of 
*  proving  the  negligence  of  deceased.  The  in- 
struction stated  the  law  so  far  as  it  went 
and  there  was  no  request  for  an  Instruction 
to  like  effect  on  behalf  of  the  defendant 

In  view  of  the  fact  that  the  court  In  Its 
charge  reiterated  several  times  the  state- 
'  ment  that  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  by  the  preponderance  of 
evidence  the  negligence  of  defendant  so  this 
must  have  been  thoroughly  Impressed  upon 
the  mind  of  every  juryman.  We  do  not 
think  it  was  possible  for  the  Jury  to  have 
formed  any  impression,  prejudicial  to  de- 
fendant from  the  failure  of  the  court  to  say 
in  direct  language  that  defendant's  servants 
were  presumed  to  have  done  their  duty,  and 
not  to  have  been  negligent  The  charge 
seems  to  be  eminently  fair  and  clear. 

-  [I]  It  is  urged  as  error  that  the  court  per- 
mitted evidence  tending  to  show  that  Fuller 
might  have  been  somewhere  else  on  the  train 
than  in  the  caboose  when  the  collision  oc- 
curred, and  that  as  the  complaint  alleged  he 


was  in  the  caboose  and  attending  to  his  du- 
ties, the  introduction  of  such  evidence  was 
prejudicial.  To  this  objection  it  may  be  an- 
swered that  there  was  no  testimony  admit- 
ted tending  to  show  that  deceased  was 
anywhere  else  than  in  the  caboose  at  the 
moment  of  the  accident  The  complaint  al- 
leged this,  the  answer  admitted  It  all  the  ev- 
idence showed  it,  and  nobody  disputed  It 
Where  he  was  a  minute  before  the  collision, 
or  during  the  stop,  was  not  pleaded.  In  de- 
tailing the  circumstances  immediately  pre- 
ceding the  collision,  it  would  not  have  been 
far-fetched  or  improper  for  plaintiff  to  have 
shown  the  general  duties  of  deceased  in  con- 
nection with  the  train,  or  that  he  had  such 
duties  as  might  have  required  his  immediate 
attention  before  he  entered  the  caboose.  The 
questions  asked  elicited  nothing  prejudicial 
to  defendant  and  did  not  tend  to  contradict 
any  fact  alleged  in  the  complaint 

[10]  Another  assignment  of  error  is  in  re- 
gard to  the  instruction  of  the  court  leaving 
to  the  Jury  the  question  of  negligence  by  rea- 
son of  the  failure  of  the  defendant  to  have 
upon  the  westerly  end  of  the  tank  an  elec- 
tric headlight  This  objection  is  urged  with 
much  force  and  plausibility,  and  to  discuss  it 
properly  it  is  necessary  to  consider  the  state 
of  the  pleadings  and  proof  upon  this  branch 
of  the  complaint 

Subdivision  10  of  the  complaint  Is  as  fol- 
lows: 

"That  during  all  the  time  hereinbefore  men- 
tioned and  alleged,  and  on  the  day  and  at  the 
time  of  the  happening  of  said  accident  and  in- 
jury to  said  Fuller  hereinbefore  alleged,  it  was 
the  duty  of  the  defendant  to  equip,  maintain, 
and  use  its  said  certain  locomotive  engine  then 
and  there  being  operated  and  handled  over  the 
defendant's  said  main  hue  track  towards  and 
in  the  direction  of  the  said  caboose  wherein  said 
Fuller  was  stationed  and  situated  at  said  time, 
at  the  forward  or  westerly  end  thereof,  with  an 
electric  headlight  of  sufficient  candle  power, 
measured  with  a  reflector,  to  throw  a  light  in 
clear  weather  that  would  enable  the  engineer, 
who  was  then  and  there  operating,  handling,  and 
controlling  said  locomotive  engine,  to  plainly 
discern  an  object  the  size  of  a  man,  or  larger, 
and  more  particularly  the  caboose  on  which  said 
Fuller  was  then  and  there  stationed  and  situ- 
ated, as  hereinbefore  alleged,  at  a  distance  of 
not  less  than  800  feet  therefrom,  and  to  main- 
tain and  use  such  headlight  upon  said  westerly 
and  forward  end  of  said  locomotive  engine  at 
the  time  and  place  where  the  said  accident  and 
injury  to  said  Fuller  occurred,  to  the  end  that 
said  locomotive  engineer  might  see  and  observe 
obstacles  or  obstructions  upon  the  track,  such 
as  other  engines,  cars,  or  trains,  in  ample  time 
to  stop  and  thereby  avoid  same.'* 

Having  thus  stated  the  duty  of  the  defend- 
ant subdivision  11  proceeds  to  set  forth  the 
breach  of  such  duty  as  follows: 

"On  the  morning  of  September  3,  1917,  de- 
fendant negligently  and  unlawfully  propelled 
and  operated  along  its  main  line  track  in  a  west- 
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erly  direction  the  said  locomotive  engine  herein- 
before mentioned  and  described,  which  said  loco- 
motive engine  was  not  then  and  there  equipped 
with  an  electric  headlight  at  the  forward  and 
westerly  end  thereof  of  the  candle  power  re- 
quired by  law,  as  hereinbefore  alleged,  and  the 
defendant  negligently,  wrongfully,  and  unlaw- 
fully failed  to  equip,  maintain,  and  use  at  the 
forward  and  westerly  end  of  said  locomotive  en- 
gine, then  and  there  being  operated  backward 
along  over  its  said  main  line  track,  any  head- 
light at  all,  so  as  to  enable  the  engineer  operat- 
ing and  handling  said  locomotive  engine  to  see 
and  discern  upon  the  said  track  any  obstacle 
or  obstruction  thereon  in  time  to  avoid  accident 
or  collision  therewith." 

The  charge  of  the  court,  In  relation  to  the 
matter  thus  pleaded,  was  as  follows : 

"It  is  likewise  charged  in  the  complaint  that 
the  defendant  negligently  operated  extra  2140 
without  having  a  standard  headlight  on  the 
front  end  thereof,  having  in  mind  the  direction 
in  which  extra  2140  was  running,  or,  in  other 
words,  that  there  was  no  standard  headlight  on 
the  rear  end  of  the  tender.  This  charge  of  neg- 
ligence is  practically  the  equivalent  of  the 
charge  that  the  defendant  negligently  operated 
extra  2140  backwards.  The  court  submits  to 
you  the  issue  in  this  connection  whether,  if  the 
defendant  chose  to  operate  extra  2140  back- 
wards, it  failed  to  exercise  ordinary  care  by 
reason  of  not  having  the  rear  end  of  the  tender 
equipped  with  a  standard  high-power  headlight 
If  you  find  that  the  defendant  was  negligent  in 
the  particulars  in  question,  and  you  further  find 
that  such  failure  so  to  equip  with  a  standard 
high-power  headlight  proximately  resulted  in  the 
collision  of  extra  2140  with  the  rear  end  of  No. 
265,  and  resulted  in  the  fatal  injuries  to  Walter 
Francis  Fuller,  it  is  your  duty  to  find  for  the 
plaintiff." 

The  language  of  the  complaint,  alleging 
the  duty  of  the  defendant  with  reference  to 
lights  upon  the  locomotive,  Is  substantially 
Identical  with  the  requirements  of  rule  29, 
promulgated  by  the  Interstate  Commerce 
Commission  on  December  26,  1916,  although 
no  reference  is  made  in  the  complaint  to 
such  rule,  which  reads  in  substance  as  fol- 
lows: 

"Each  locomotive  used  in  road  service  be- 
tween sunset  and  sunrise  shall  have  <a  headlight, 
which  shall  afford  sufficient  illumination  to  ena- 
ble a  person  in  the  cab  of  such  locomotive 
•  •  •  to  see  in  a  clear  atmosphere  a  dark  ob- 
ject as  large  as  a  man  of  average  size,  standing 
erect,  at  a  distance  of  at  least  800  feet  ahead 
of  such  headlight  Each  -locomotive  used  in 
road  service,  which  is  regularly  required  to 
run  backward  for  any  portion  of  its  trip,  except 
to  pick  up  a  detached  portion  of  its  train,  or  in 
making  terminal  movements,  shall  have  on  its 
rear  a  headlight  which  shall  meet  the  forego- 
ing requirements.   *   *  • 

"It  is  further  ordered  that  said  rules  shall 
apply  to  all  locomotives  constructed  after  July 
1,  1917T  and  for  locomotives  constructed  prior 
to  that  date,  the  changes  required  by  the  above 
rules  shall  be  made  the  first  time  locomotives 
are  shopped  for  general  or  heavy  repairs  after 


July  1,  1917,  and  aft"  locomotives  shall  be  so 
equipped  before  July  1,  1920." 

It  does  not  appear,  either  from  the  com- 
plaint or  the  testimony,  that  the  locomotive 
Id  question  was  regularly  required  to  run 
backward,  or  that  it  was  constructed  after 
July  1,  1917,  or  that  It  had  been  shopped  for 
general  or  heavy  repairs,  after  the  promulga- 
tion of  the  above  order;  therefore,  if  there 
was  any  liability  for  the  failure  of  defendant 
to  have  such  a  headlight,  as  described  in  the 
complaint,  upon  the  rear  epd  of  2140  on  the 
night  of  the  accident,  It  would  have  to  be 
found  under  the  general  clause  of  the  Em- 
ployers' Liability  Act,  and  not  under  the 
rules  of  the  Interstate  Commerce  Commis- 
sion. The  federal  Employers'  Liability  Act 
does  not  undertake  to  define  negligence,  but 
leaves  the  term  to  stand  as  defined  at  com- 
mon law,  er  that  the  question  as  to  whether 
it  was  common-law  negligence  to  run  train 
2140  backwards,  on  that  trip,  on  that  grade, 
and  under  the  atmospheric  and  natural  con- 
ditions then  existing,  and  with  the  knowl- 
edge that  there  was  a  train  close  ahead  and 
a  final  warning  of  danger  at  the  home  signal, 
without  such  light  as  that  alleged  in  the  com- 
plaint to  have  been  necessary,  was,  we  think, 
one  which  the  court  had  a  right  to  submit  to 
the  Jury. 

We  do  not  understand  that  the  orders  of 
the  Interstate  Commerce  Commission  fix,  or 
are  Intended  to  fix,  the  maximum  of  negli- 
gence in  the  use  of  lights  or  In  the  operation 
of  trains.  The  trip  to  be  made  was  from  the 
summit  of  a  high  range  of  mountains  down  a 
steep  grade  and  in  the  nighttime.  Wheth- 
er the  circumstances  justified  defendant's 
agents  in  making  it  without  waiting  for  day- 
light, or  undl  they  could  get  to  the  turntable 
and  turn  aro.'od,  so  as  to  proceed  with  their 
light  in  front,  was  a  question  for  the  Jury. 
Whether  making  the  trip  under  the  drcum-a 
stances  without  such  a  light  on  the  rear,  as" 
the  wisdom  and  experience  of  the  Interstate 
Commerce  Commission  had  found  sufficient 
for  the  safe  operation  of  a  tram  proceeding 
regularly,  was  also  a  question  for  the  Jury. 
For  the  defendant's  employes  to  go  banging 
down  that  grade  in  the  dark  at  the  rate  of  6 
miles  an  hour,  with  the  home  signal  indicat- 
ing danger,  and  with  the  knowledge  that 
there  was  another  train  less  than  a  mile 
away  standing  upon  the  same  track,  would 
appear  to  the  average  layman  to  have  been 
an  almost  reckless  proceeding,  and  jet  this  is 
the  situation  shown  by  the  testimony  of  de- 
fendant's employes  upon  train  2140. 

If  circumstances  ever  existed  where  the 
best  of  light  or  the  greatest  caution  should 
have  been  used,  they  are  shown  by  the  testi- 
mony of  defendant's  conductor  to  have  been 
present  here.  He  is  not  shown  to  have  been 
running  under  orders;  neither  is  it  shown 
that  it  was  necessary  that  he  should  have 
made  the  trip  In  the  nighttime,  and  It  was 
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proper  for  the  Judge  to  submit  to  the  Jury 
the  propriety  of  his  running  an  unequipped, 
unlighted  train  under  the  conditions. 

The  language  used  by  the  court  in  the  in- 
struction in  describing  the  headlight  might 
be  subject  to  some  criticism  from  an  expert 
railroad  man's  standpoint,  but  we  think  it 
in  no  way  misled  the  Jury. 

Other  minor  objections  are  urged,  and 
have  been  carefully  considered,  but  we  deem 
them  without  merit  The  real  and  vital 
questions  upon  the  trial,  and  those  chiefly 
argued  here,  were  (1)  the  alleged  sole  negli- 
gence of  deceased,  and  (2)  the  instruction  of 
the  court  in  regard  to  the  train  backing  down 
without  a  headlight.  These  have  been  the 
subjects  of  long  and  serious  consideration, 
with  the  result  above  indicated. 

The  Judgment  is  affirmed. 


<m  p.) 

assignee,  of  a  certain  lease  and  option  con- 
tract, executed  by  the  defendants,  Marks 
and  Thompson,  for  a  chrome  iron  mine  in 
Grant  county,  Or. 

The  contract  In  question  was  originally  ex- 
ecuted on  the  23d  day  of  May,  1917,  by  the 
defendants  Marks  and  Thompson  to  one  Gus- 
tave  Plnson,  and  is  an  agreement  to  sell  for 
the  price  of  $5,000,  part  of  which  purchase 
price  Is  to  be  paid  in  the  way  of  royalty  of 
|2  per  ton  for  the  iron  ore  extracted.  It 
also  contains  the  following  leasing  provi- 
sions: 


(92  Or.  441) 

GRANT  CHROME  CO. 


v.  MARKS  et  al. 


(Supreme  Court  of  Oregon.  June  10,  1918.) 

1  Corporations  <8=>29(1)— De  Facto  Corpo- 
rations—Rights. 
As  between  private  parties,  the  right  of  a  de 
facto  corporation  to  act  as  a  corporation  can- 
not be  questioned. 

2.  Corporations  «=»28(2>— De  Facto  Cor- 
porations. 

Where  there  was  an  attempt  in  good  faith 
to  organise  a  corporation  and  the  corporation 
proceeded  to  exercise  corporate  functions  and 
elected  corporate  officers  and  expended  large 
sum*  of  money  In  operating  and  developing  a 
mine,  as  a\  corporation,  it  was  a  de  facto  cor- 
poration, although  the  articles  of  incorporation 
were  not  filed  in  the  office  of  the  county  clerk 
as  required  by  law. 

3.  Appeal  and  Error  <S=3l73(2>— Issues  in 
Lower  Court— Defenses  Not  Pleadeu. 

In  an  action  by  a  lessee  for  a  mine,  de- 
fendant, who  in  framing  his  pleading  stood  en- 
tirely on  denials  of  the  allegations  in  plaintiffs 
complaint  and  on  the  single  affirmative  allega- 
tion that  he  was  an  innocent  purchaser  can- 
not on  appeal  take  advantage  of  an  affirmative 
■negation  in  the  answer  of  the  owner  of  the 
premises,  from  whom  he  had  leased  the  mine, 
that  the  plaintiff  had  abandoned  and  forfeited 
his  lease,  the  owner  not  appealing  from  a  judg- 
ment in  favor  of  plaintiff. 

In  Banc. 

Appeal  from  Circuit  Court,  Grant  County; 
Dalton  Biggs,  Judge. 

Suit  by  the  Grant  Chrome  Company 
against  F.  C.  Tarnow  and  others.  From  a 
judgment  for  plaintiff,  the  named  defendant 
appeals.  Affirmed. 

This  is  a  suit  In  equity  brought  by  the 
plaintiff,  as  a  corporation,  claiming  to  be  the 


"That  aaid  lessors  do  hereby  grant,  demise  and 
let  unto  the  said  lessee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  for  the  term  of  three 
years  from  the  date  of  the  execution  of  this 
instrument,  the  aforesaid  described  mining  prop- 
erty.  *   *  * 

"To  have  and  to  hold  unto  the  said  lessee  for 
the  aforesaid  term  of  three  years,  unless  sooner 
forfeited  or  determined  for  any  cause,  or  for 
any  breach  of  any  covenant  herein  set  forth. 
•   •   •  ' 

"In  consideration  of  such  demise  the  said  les- 
see doth  covenant  and  agree  with  said  lessors 
to  enter  immediately  upon  said  mine  or  premis- 
es, and  work  the  same  mine  fashion  in  manner 
necessary  to  good  and  economic  mining,  so  as 
to  take  out  the  greatest  amount  of  ore  possible, 

and  not  less  than  tons  annually   *   *  * 

and  pay  the  aforesaid  royalty  upon  the  delivery 
of  the  ore  at  the  railway  station  at  Prairie 
City,  Oregon ;  all  of  the  ore  to  be  extracted  from 
said  premises  and  deliver  the  same,  as  afore- 
said, with  all  convenient  speed  in  lots  as  mined." 

On  the  18th  day  of  June,  1917,  Plnson  ex- 
ecuted an  instrument  purporting  to  convey 
the  aforesaid  lease  and  option  to  the  plaintiff 
herein.  After  the  execution  of  this  assign- 
ment one  O.  C.  Irwin,  claiming  to  act  as 
president  and  manager  of  the  plaintiff  com- 
pany, took  possession  of  the  mine  In  ques- 
tion, and  proceeded  to  develop  and  operate 
the  same  for  several  months,  expending,  as 
the  testimony  on  behalf  of  plaintiff  tends  to 
show,  about  $8,000  upon  this  work.  About 
the  1st  of  September,  being  unable  to  market 
the  ore,  the  work  was  discontinued,  and  Ir- 
win left  the  mine  and  proceeded  East,  to  try 
to  negotiate  a  market  for  the  ore.  The  tools 
were  first  left  at  the  mine,  but  after  a  short 
time,  some  of  them  being  stolen  and  car- 
ried away,  the  portable  tools  were  taken 
and  stored  at  the  place  of  a  neighbor  living 
somewhere  In  the  vicinity. 

The  defendants  Marks  and  Thompson  seem 
to  have  become  dissatisfied  with  the  way  the 
plaintiff  was  proceeding,  and  made  another 
lease  on  the  same  property  to  the  defendant 
Tarnow,  who  went  into  possession,  and  was 
in  possession  of  the  mine  at  the  time  of  the 
commencement  of  this  suit. 

The  defendants  Marks  and  Thompson,  aft- 
er denying  In  their  answer  the  incorporation 
of  the  plaintiff,  and  most  of  the  other  alle- 


<fe=>For  other  cam*  sea  same  topic  and  KB  ST -NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


346 


-  181  PACIFIC 


REPORTER 


(Or. 


gatlons  of  the  complaint,  proceeded  to  allege 
affirmatively,  In  substance,  that  Plnson  and 
those  representing  him  under  the  contract 
had  forfeited  and  abandoned  their  right  to 
the  mine  by  falling  to  comply  with  the  con- 
ditions of  the  contract  and  by  going  away 
and  leaving  the  mine. 

The  defendant  Tarnow  also  answered,  and, 
after  making  substantially  the  same  denials 
as  the  other  defendants,  alleged  affirmatively 
that  he  was  an  innocent  purchaser,  leasing 
the  property  without  notice  of  plaintiff's 
claim,  but  does  not  allege  abandonment  or 
forfeiture  of  the  lease. 

There  was  a  decree  In  the  court  below  in 
favor  of  plaintiff  and  against  all  of  the  de- 
fendants. From  this  decree  the  defendant 
Tarnow  appeals.  The  defendants  Marks  and 
Thompson  do  not  appeal. 

John  L.  Rand,  of  Baker,  and  J.  Thornburn 
Ross,  of  Portland,  for  appellant 

J.  W.  Biggs,  of  Burns,  and  Geo.  H.  Cattan- 
ach,  of  Canyon  City,  for  respondent 

A.  D.  Leedy,  of  Canyon  City,  for  defend- 
ants. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  There  are  only  two  questions  pre- 
sented in  the  briefs:  First  whether  or  not 
the  plaintiff  sufficiently  established  the  fact 
that  it  was  a  corporation,  authorized  to  ac- 
cept the  assignment  of  the  lease  from  Pln- 
son ;  and,  second,  whether  or  not  there  was 
such  a  forfeiture  and  abandonment  of  the 
lease  established  by  the  defendants,  as  de- 
stroyed the  rights  of  the  plaintiff  thereunder. 

On  the  18th  day  of  June,  1917,  Irwin,  Dug- 
dale,  and  Plnson  executed  the  articles  of  In- 
corporation, but  these  articles  were  not  ac- 
knowledged until  the  succeeding  11th  of  July, 
and  a  copy  of  the  same  was  not  filed  with 
the  corporation  commissioner  of  the  state 
until  the  13th  day  of  the  same  month;  and 
a  copy  never  was  filed  in  the  office  of  the 
county  clerk  of  Grant  county,  as  required  by 
law. 

Nevertheless,  on  the  same  day  the  articles 
of  Incorporation  were  executed,  the  stock  of 
the  corporation  was  subscribed  for  by  Irwin, 
Dugdale,  and  Plnson,  and  they  proceeded  to 
organize  the  company  by  electing  directors, 
president  vice  president,  secretary,  treasur- 
er, etc. 

[1,  2]  It  is  not  now  claimed  by  the  plain- 
tiff that  the  corporation  was  sufficiently  or- 
ganized to  become  a  corporation  de  Jure;  but 
It  is  claimed  that  sufficient  had  been  done  to 
make  it  a  corporation  de  facto,  and  that  be- 
tween private  parties  its  right  to  act  as  a 
corporation  cannot  be  questioned. 

In  1  Thompson  on  Corporations,  |  229,  it 
is  said  that  the  essential  elements  of  a  cor- 
poration de  facto  are: 

"(1)  A  law  or  charter  providing  for  the  or- 
ganization of  corporations  of  the  kind  attempted 
to  be  organized;  (2)  an  attempted  good-faith 


compliance  with  the  statutory  requirements  In- 
tended aa  conditions  precedent  to  corporate  ex- 
istence; (8)  an  unintentional  omission  of  some 
legal  requirement ;  (4)  the  exercise  in  good  faith 
of  corporate  functions." 

And,  again,  in  section  234,  It  is  said: 

"But  in  the  nature  of  the  case,  and  under  the 
definition  given,  if  some  step  in  the  progress  of 
the  organization  is  unintentionally  omitted,  and 
the  other  requirements  are  present,  there  will 
be  a  corporation  de  facto.  The  accidental  fail- 
ure to  comply  with  some  legal  requirement  is 
one  of  the  elements  of  the  corporate  existence 
de  facto;  otherwise  it  would  be  a  corporation 
de  jure.  A  very  common  omission  of  strict  o»* 
substantial  compliance  is  found  in  the  failure 
either  to  properly  execute,  acknowledge,  or  re- 
cord the  certificate  of  incorporation  or  ar- 
ticles of  association.  The  general  rule  is  that 
the  mere  failure  to  properly  execute  and  ac- 
knowledge the  certificate,  or  the  failure  to  re- 
cord the  certificate  of  articles  of  association,  will 
not  be  fatal  to  the  existence  of  a  corporation  de 
facto." 

To  the  same  effect  is  1  Fletcher,  Cyc  of 
Corporations,  §  278,  and  our  own  state  de- 
cisions follow  this  doctrine.  Marsters  v. 
Umpqua  Oil  Co.,  49  Or.  374,  90  Pac.  151,  12 
L.  R.  A.  (N.  S.)  825;  Splonskofsky  v.  Mlnto, 
62  Or.  560,  126  Pac.  15;  Alder  Slope  Ditch 
Co.  v.  Moonshine  Ditch  Co.,  176  Pac.  693. 

In  the  case  at  bar  the  law  unquestionably 
authorizes  the  creation  of  such  a  corpora- 
tion; there  was  an  attempt  apparently  in 
good  faith,  to  organize  the  corporation,  and 
the  corporation  proceeded  to  exercise  corpo- 
rate functions.  The  evidence  shows  that  it 
elected  corporate  officers,  took  over  the  con- 
tract tor  the  lease  of  the  mine,  and  expend- 
ed large  sums  of  money  In  operating  and 
developing  the  mine,  all  ostensibly  as  &  cor- 
poration. 

Miller  and  Kimball,  two  witnesses  called 
by  the  defendants,  testified  that  they  were 
working  for  the  "Grant  Chrome  Company" 
and  it  must  have  been  generally  understood 
that  Irwin  represented  that  company  in  his 
operations  at  the  mine. 

Under  such  conditions  it  seems  that  the 
rule  in  regard  to  de  facto  corporations  ap- 
plies, and  that  the  plaintiff  had  sufficiently 
established  it  was  such  a  corporation. 

[3]  As  to  the  question  of  abandonment  and 
forfeiture  by  the  plaintiff,  the  appellant  Tar- 
now does  not  seem  to  be  In  a  position  to 
raise  these  questions. 

In  framing  his  own  pleading  he  saw  fit  to 
stand  entirely  upon  his  denials  of  the  alle- 
gations in  plaintiff's  complaint  and  upon 
the  single  affirmative  allegation  that  he  was 
an  innocent  purchaser  in  good  faith. 

There  was  no  allegation  In  his  answer  of 
any  abandonment  on  the  part  of  plaintiff,  or 
of  any  failure  to  comply  with  the  conditions 
of  the  contract  The  defendants  Marks  and 
Thompson,  who  did  raise  this  question  in 
their  answer,  do  not  appeal;  and  we  think 
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appellant  cannot  take  advantage  here  of  af- 
firmative allegations  in  their  answer,  which 
were  not  in  his  own.  If  he  had  desired  to 
raise  these  questions,  he  should  have  plead- 
ed the  fact  upon  which  such  a  claim  could 
be  based. 

The  instrument  executed  by  Marks  aud 
Thompson  was  a  lease  for  a  definite  period, 
as  well  as  an  option,  and  as  it  did  not  con- 
tain any  express  provision  for  a  forfeiture, 
it  may  be  doubted  whether  such  a  forfeiture 
could  be  enforced,  even  if  Marks  and  Thomp- 
son were  appealing.  Taylor  on  Landlord  and 
Tenant,  voL  2,  §  489;  Tiffany  on  Landlord 
and  Tenant,  vol.  2,  §  193;  27  Cyc.  708.  But 
this  question  we  do  not  find  It  necessary  to 
decide. 

As  to  appellant's  claim  that  he  was  an  in- 
nocent purchaser,  we  think  that  cannot  be 
sustained  under  the  evidence.  Both  Marks 
and  Thompson  testified  that  he  was  shown 
the  lease  before  he  made  his  lease,  and  sub- 
stantially knew  all  about  the  transaction. 

Having  notice  and  knowledge,  therefore,  of 
the  fact  that  the  lease  had  been  executed, 
and  not  having  pleaded  any  forfeiture  or 
abandonment,  or  failure  to  comply  with  the 
terms  of  the  lease,  we  think  he  has  failed  to 
sustain  his  only  affirmative  defense. 

The  judgment  of  the  court  below  is  af- 
firmed. 


<92  Or.  44») 


STATE  v.  MOSS. 


(Supreme  Court  of  Oregon.    June  10,  1919.) 

1.  Criminal  Law  «=>576{5>— Dismissal  or 
Indictment — Faxlube  to  Tbt  Cask  at  Fol- 
lowing Term. 

Assuming  that  district  attorney,  in  an  in- 
terview with  defendant's  attorney,  made  oral 
agreement  that  cases  should  be  continued  from 
October  to  April  term,  and  should  then  be  dis- 
missed, and  that  district  attorney  violated  the 
agreement,  it  would  not  be  a  sufficient  ground 
for  dismissal  of  indictments  under  I*  O.  L.  f 
1701,  as  to  indictment  being  dismissed,  where 
defendant  is  not  tried  at  next  term  of  court,  in 
view  of  Const  art  1,  {  10,  providing  that  jus- 
tice shall  be  administered  openly  and  without 
purchase. 

2.  Criminal  Law  *=»1158(2>— Dismissal  fob 
Delay— Review. 

Since  the  trial  court  had  personal  knowledge 
of  all  the  proceedings,  his  ruling,  denying  mo- 
tion to  dismiss  indictment  for  failure  to  try 
case  at  next  term  of  court  is  entitled  to  some 
weight  on  appeal. 

8.  Criminal  Law  «=>576(5>— Dismissal  or 
Indictment— Faxlube  to  Tbt  Case  at  Fol- 
lowing Teem. 
Where  cases  were  continued  from  the  Oc- 
tober to  April  term  with  express  consent  and 
approval  of  defendant  and  defendant  though 
present  did  not  demand  a  trial  at  the  April 
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term,  and  at  the  next  October  term  withdrew 
motions  then  made  to  dismiss  because  the  case 
was  not  tried  at  the  April  term,  defendant's 
motions  to  dismiss,  thereafter  made,  do  not 
come  within  L.  O.  L.  |  1701,  or  Const  art  1, 
|10. 

4.  Criminal  Law  <8=>576(5>— Dismissal  or 
Case— Waives  or  Grounds. 
In  legal  effect  defendant's  withdrawal  of 
motion  to.  dismiss,  with  the  statement  in  open 
court  that  he  was  ready  for  trial,  and  his  ap- 
plication and  consent  to  have  the  cases  set  for 
trial,  constituted  waiver  of  his  right  thereafter 
to  insist  upon  motion  to  dismiss  the  indictments. 

In  banc. 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty; Dalton  Biggs,  Judge. 

W.  Z.  Moss  was  Indicted  for  larceny,  and 
appeals  from  an  order  denying  his  motions  to 
dismiss.  Affirmed. 

On  September  27,  1917,  at  a  continuation 
of  the  April  term  of  the  circuit  court  for 
Harney  county,  the  grand  jury  returned  four 
indictments  against  the  defendant  the  first 
of  which  charged  him  with  the  larceny  of  a 
steer,  the  property  of  Pacific  Live  Stock  Com- 
pany; the  second,  with  the  larceny  of  a 
mule,  the  joint  property  of  William  Hanley 
Company  and  Eastern  Oregon  Live  Stock 
Company;  the  third,  with  the  larceny  of  one 
steer  and  four  cows,  the  property  of  William 
Hanley  Company;  and  the  iourth,  with  the 
larceny  of  six  cows  belonging  to  Eastern 
Oregon  Live  Stock  Company.  To  each  in- 
dictment the  defendant  waived  time,  pleaded 
not  guilty,  and  announced  himself  ready  for 
trial  for  the  larceny  of  the  cattle;  but  on 
account  of  the  absence  of  material  witnesses 
from  the  state,  moved  for  and  was  granted  a 
continuance  on  the  indictment  for  the  lar- 
ceny of  the  mule.  The  state  elected  to  try 
the  defendant  for  the  larceny  of  the  steer  be- 
longing to  Pacific  Live  Stock  Company,  and 
after  trial,  on  October  6,  1917,  the  Jury  re- 
turned a  verdict  of  not  guilty  on  that  charge. 
By  the  following  order  of  the  court  the  re- 
maining cases  were  continued  for  the  term: 

'It  is  ordered  that  the  above-entitled  cause 
and  each  thereof,  wherein  W.  Z.  Moss  is  under 
indictment  be  continued  for  the  term;  that 
the  defendant  be  permitted  to  go  on  his  re- 
cognizance, and  his  cash  bail  be  remitted  in  all 
cases  except  that  of  indictment  for  larceny  of 
one  mule;  that  In  the  last-mentioned  case  a 
personal  bond  for  $1,000.00  may  be  at  any  time 
substituted  for  the  cash  bond  of  $500.00." 

At  that  time  the  terms  of  the  circuit  court 
were  held  on  the  first  Monday  in  April  and 
the  first  Monday  in  October.  On  October  7, 
1918,  the  defendant  through  his  attorneys, 
W.  Lair  Thompson  and  P.  J.  Gallagher,  filed 
a  motion  to  dismiss  the  charges  against  him, 
"for  the  reason  that  the  said  indictments 
were  not  called  for  trial  at  the  next  term  of 
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the  court  following  the  filing  of  the  said  in- 
dictments, and  that  the  said  trial  thereof 
was  not  postponed  on  the  application  of  the 
said  defendant."  On  the  same  day  the  court 
made  an  order  setting  the  hearing  of  the  mo- 
tion for  1:30  p.  m.  At  that  time  the  defend- 
ant, through  his  attorneys,  P.  J.  Gallagher 
and  George  S.  SIzemore,  appeared,  and  the 
court  then  made  the  following  order: 

"Now  at  this  time  this  matter  coming  on  to 
be  heard  upon  the  motion  of  the  defendant,  filed 
this  morning,  asking  that  the  indictments  be 
dismissed,  for  the  reason  that  the  said  indict- 
ments were  not  called  for  trial  at  the  next  term 
of  the  court  following  the  filing  of  the  said  in- 
dictments, the  said  defendant  appearing  in  per- 
son, as  well  as  by  P.  J.  Gallagher  and  Geo.  S. 
Sizemore,  his  attorneys,  said  defendant,  at  this 
time,  asks  leave  to  withdraw  the  said  motion 
to  dismiss,  and,  leave  to  withdraw  being  grant- 
ed, the  said  defendant,  through  his  said  attor- 
neys, stated  in  open  court  that  he  was  ready  for 
trial,  and  asked  that  the  said  cases  be  set  for 
trial. 

"Whereupon,  at  the  application  of  the  de- 
fendant and  with  his  consent,  the  said  cases, 
and  each  thereof,  were  set  for  trial  Monday,  Oc- 
tober 14,  1918,  at  the  hour  of  10:00  o'clock  in 
the  forenoon." 

On  October  15,  1918,  the  defendant, 
through  W.  Lair  Thompson,  his  attorney,  fil- 
ed another  motion  with  the  latter's  support- 
ing affidavit  to  dismiss,  for  the  reason  that — 

"Said  indictment  was  found  on  the  27th  day 
of  September,  1917;  thst  the  trial  hereof  was 
continued  upon  the  condition  that  said  indict- 
ment wonld  be  dismissed  in  April,  1918,  and 
there  was  no  further  continuance  of  said  cause, 
and  the  trial  thereof  was  not  postponed  at  the 
April,  1918,  term  of  this  court  with  the  consent 
of  or  upon  the  application  of  this  defendant, 
nor  was  any  order  passed  by  the  above-entitled 
court  continuing  said  cause  at  the  April,  1918, 
term  of  this  court,  and  this  defendant  was  not 
brought  to  trial  at  the  April,  1918,  term  of  this 
court  upon  said  indictment. 

'"This  motion  is  based  upon  the  records  and 
files  in  this  cause,  and  upon  the  affidavit  of  W. 
Lair  Thompson  filed  herein  to-day." 

To  this  motion  counter  affidavits  were  filed 
by  M.  A.  Biggs,  district  attorney,  and  W.  A. 
Goodman,  sheriff  of  Harney  county. 

It  appears  from  the  affidavit  of  Mr. 
Thompson  that,  after  the  trial  and  acquittal 
on  the  indictment  for  the  larceny  of  the  steer 
belonging  to  Pacific  Live  Stock  Company,  the 
district  attorney  sought' an  interview  at  the 
Hotel  Levens  at  Burns,  and  the  following 
conversation  took  place: 

'The  district  attorney  •  •  •  said  to  af- 
fiant, 'What  do  you  want  to  do  with  the  other 
Moss  indictments?'  to  which  affiant  replied,  T 
want  to  either  try  them  immediately  or  have 
them  dismissed,  and,  of  course,  I  would  rather 
have  them  dismissed.'  The  said  district  attorney 
then  said:  'I  know  when  I  am  licked,  and  if 
you  insist  upon  trying  those  cases  now  I  will 
have  to  dismiss  them,  but  that  would  subject 
«m  to  criticism  because  of  the  large  expense  the 


people  of  Harney  county  have  been  put  to  in 
these  matters,  and  I  would  like  to  protect  my- 
self; it  would  let  me  down  easier  if  the  cases 
were  continued  until  next  spring,  and  then  dis- 
missed, when  people  generally  were  not  discuss- 
ing (or  had  forgotten)  the  matter.  If  you  will 
agree  to  a  continuance  for  the  term,  I  will  dis- 
miss all  of  the  Moss  cases  (and  certain  other 
cases  not  here  involved)  when  court  convenes 
in  April,  except  the  mule  case,  which  I  want 
to  try.'  Thereupon  affiant  said:  'And  In  the 
meantime  how  about  Moss'  bonds?  He  has  a 
large  amount  of  cash  bail  on  deposit;  would 
you  be  willing  to  release  this  and  let  Moss  go  on 
his  own  recognizance?'  To  which  the  district 
attorney  answered:  'Yes;  I  would  be  willing  to 
release  all  bail  money  except  in  the  mule  case, 
and  in  that  case  I  would  be  willing  to  recom- 
mend either  $500.00  cash  bail  or  a  $1,000.00 
personal  bond.'" 

After  further  discussion,  the  conversation 
was  as  follows: , 

"  "Now,  let  us  have  no  misunderstanding 
about  this  matter;  this  is  a  gentlemen's  agree- 
ment made  off  the  record  to  protect  you.  The 
Moss  bail  money  is  to  be  released,  and  he  is  to 
go  on  his  own  recognizance  in  all  except  the 
mule  case,  and  in  that  case  he  may  leave  on 
deposit  $500.00  cash  bail,  or  substitute  a  $1,- 
000.00  personal  bond.  When  court  convenes 
next  April  to  make  up  the  trial  docket,  yon  will 
move  to  dismiss  all  indictments,  except  in  the 
mule  case,  without  the  necessity  of  my  coming 
to  Burns.  I  would  not  consent  to  a  continu- 
ance if  it  would  necessitate  another  expensive 
trip  out  here.'  Thereupon  said  district  attorney 
said:  'Yes,  that  is  the  understanding,  and  I 
will  dismiss  the  cattle  indictments  next  spring; 
you  can  tell  the  judge  about  it  in  the  morning.' " 

The  affidavit  continues  as  follows: 

"On  Monday,  October  8,  1917,  before  court 
convened,  this  affiant  did  relate  to  Hon.  Dal- 
ton  Biggs,  judge  of  the  above-entitled  court,  the 
substance  of  said  agreement;  and  when  court 
convened  the  district  attorney  and  affiant  in 
open  court  stated  that  an  agreement  had  been 
reached  to  continue  all  of  said  indictments,  and 
for  the  reduction  of  bail  in  certain  cases  which 
were  involved  in  said  agreement,  but  to  which 
said  defendant  Moss  was  not  a  party,  and  for 
said  defendant  Moss  to  go  on  his  own  recog- 
nizance under  all  indictments  except  that  in- 
volving the  mule  hereinabove  mentioned,  and 
for  $500.00  cash  bail  or  $1,000.00  personal 
bond  in  the  mule  case.  Orders  were  so  passed 
by  this  court,  and  defendant's  cash  bail  under 
all  of  said  cattle  indictments  was  returned  to 
him.  This  affiant  would  never  have  agreed  to 
a  continuance  of  the  above-entitled  case  except 
upon  condition  that  the  same  be  dismissed  In 
the  spring  of  1918,  ss  agreed  upon  as  hereina- 
bove set  forth,  and  did  not  agree  to  said  con- 
tinuance except  upon  said  condition  that  the 
same  be  so  dismissed." 

In  his  counter  affidavit  the  district  attor- 
ney says: 

"That  on  the  first  day  of  April  term  of  the 
circuit  court  of  Harney  county,'  Oregon,  for  the 
year  of  1918,  the  cases  of  the  state  of  Oregon  v. 
W.  Z.  Moss  were  called  on  the  docket  by  the 
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court,  and  the  said  Mom  appearing  in  person 
and  by  his  attorney,  P.  J.  Gallagher,  and  at 
said  time  some  remarks  were  made  and  some 
discussion  had  as  to  what  disposition  would 
be  made  of  said  indictments,  and  at  said  time 
the  affiant  herein,  as  the  district  attorney  for 
Harney  county,  Oregon,  stated  to  the  court,  in 
the  presence  of  the  defendant  and  his  attorney, 
P.  J.  Gallagher,  that  attorney  L.  R.  Webster, 
of  Portland,  Oregon,  was  associated  with  the 
district  attorney  in  both  of  said  cases,  and  that 
the  said  affiant  herein  would  not  care  to  make 
any  disposition  of  said  cases  until  the  said 
L.  R.  Webster  should  be  in  court  The  affiant 
further  stated  at  said  time  that  he  expected  said 
L.  R.  Webster  to  be  in  attendance  upon  the 
court  within  a  day  or  two.  That  during  the 
first  week  of  said  term  of  court  the  said  L.  R. 
Webster  arrived  in  the  city  of  Burns,  Oregon, 
from  Portland,  Oregon,  and  was  for  several 
days  in  attendance  upon  court;  but  that,  be- 
fore the  arrival  of  the  said  L.  R.  Webster,  the 
■aid  defendant,  W.  Z.  Moss,  absented  himself 
from  court,  and  left  Harney  county,  Oregon, 
and,  as  this  affiant  is  informed  and  believes, 
returned  to  Lake  county,  Oregon.  And  that 
said  defendant  did  not  again  appear  before  the 
court,  either  in  person  or  by  his  attorney,  and 
that  for  that  reason  it  was  impossible  for  the 
district  attorney  to  hare  the  case  set  down  for 
trial  or  any  other  disposition  made  of  the  cases, 
owing  to  the  absence  of  said  defendant 

"That  the  said  term  of  court  remained  open 
from  the  first  Monday  in  April,  1918,  until  the 
first  Monday  in  October,  1918 ;  that  during  the 
said  term  of  court  and  in  the  first  week  of  Sep- 
tember, 1918,  this  affiant  caused  the  sheriff  of 
Harney  county  to  notify  the  said  defendant, 
W.  Z.  Moss,  to  appear  before  the  circuit  court 
on  Tuesday,  the  1st  day  of  October,  1918,  in 
order  that  said  indictments  might  at  said  time 
be  set  for  trial;  that  upon  the  failure  and  re- 
fusal of  the  said  defendant  to  appear  in  court 
after  having  been  so  notified  by  the  said  sher- 
iff to  appear  as  aforesaid,  this  affiant  applied 
to  the  judge  of  the  above-entitled  court,  and 
secured  an  order  for  a  bench  warrant  requir- 
ing the  sheriff  of  the  county  to  produce  the  said 
defendant  in  court;  that  the  sheriff  was  unable 
to  apprehend  the  defendant  at  once,  and  did 
not  secure  the  attendance  of  the  said  defendant 
before  the  said  circuit  court  until  Monday,  the 
7th  day  of  October,  1918,  the  same  being  the 
first  day  of  the  October  term  of  court ;  that  on 
Monday,  the  7th  day  of  October,  1918,'  the  said 
defendant  W.  Z.  Moss,  appeared  in  open  court 
.in  person  and  by  his  attorney,  P.  J.  Gallagher, 
and  then  and  there  filed  in  the  said  court  a  mo- 
tion to  dismiss  the  indictment  in  both  of  said 
cases,"  as  above  set  forth. 

The  district  attorney  admits  a  conversa- 
tion with  Mr.  Thompson  on  October  7,  1917, 
"with  regard  to  the  continuance  of  the  said 
indictments  for  the  said  term,  and  with  re- 
gard to  the  dismissal  of  the  said  Indictments 
at  the  spring  term  of  1918,"  and  says  that 
"at  that  time  there  was  no  definite  agree- 
ment to  dismiss  the  indictments  or  any  one 
of  them,  but  that  the  statement  was  made  to 
Mr.  Thompson  at  that  time  that  unless  for 
some  reason  known  at  that  time  the  cases 
would  be  dismissed,  and  that  affiant  thought 
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at  that  time  that  they  more  than  likely 
would  be  dismissed  at  the  spring  term  of 
court"  but  that  he  reserved  "the  right  until 
the  April  term  of  court  to  make  any  final  dis- 
position with  regard  to  the  ultimate  dispo- 
sition of  those  cases."  He  declares  that  "at 
that  time  said  W.  Lair  Thompson  seemed  as 
willing  and  as  anxious  to  continue  the  said 
cases  as  I";  that  the  two  indictments 
against  the  defendant  were  continued  from 
the  October  term  of  1917  with  the  consent 
}  if  not  upon  the  request,  of  the  defendant  him- 
self, and  that  the  reason  said  cases  were  not 
disposed  of  during  the  April  term  of  1918 
was: 

"That  the  said  W.  Z.  Moss  absented  himself 
from  the  court  and  that  the  said  W.  Z.  Moss 
and  W.  Lair  Thompson,  his  attorney,  at  said 
April  term,  1918,  neither  asked  for  nor  demand- 
ed a  trial  of  either  of  said  indictments,  and  that 
both  of  said  parties  kept  away  from  said  court 
so  that  this  affiant  could  not  have  said  cases  set 
for  trial  during  said  term;  and  that  before  the 
end  of  said  term  of  court  the  sheriff  of  Harney 
county,  Oregon,  at  the  request  of  this  affiant  as 
aforesaid,  notified  the  said  defendant  W.  Z. 
Moss,  to  appear  in  court  so  that  some  disposi- 
tion could  be  made  of  the  said  two  indictments; 
and  that  the  said  W.  Z.  Moss  having  refused 
and  failed  to  appear  upon  the  receipt  of  said 
notice  from  the  said  sheriff,  and  the  said  sheriff 
being  unable  to  locate  the  said  W.  Z.  Moss,  and 
to  serve  him  with  the  bench  warrant  heretofore 
referred  to,  this  affiant  was  unable  to  secure 
the  attendance  of  the  said  W.  Z.  Moss,  and  un- 
able to  dispose  of  the  two  indictments,  during 
the  said  April  term  of  court" 

It  appears  from  the  affidavit  of  Goodman, 
as  sheriff  of  Harney  county,  that  in  Septem- 
ber, 1918,  he  addressed  a  duly  registered  let- 
ter to  the  defendant  at  Lakeview,  Or.,  his 
post  office,  in  which  he  notified  him  to  appear 
in  court  on  Tuesday,  the  1st  day  of  October, 
1918,  to  make  some  disposition  of  the  pend- 
ing indictment,  and  that  he  received  the  reg- 
istration return  card  duly  signed  by  the  de- 
fendant The  affiant  says  that  later  In  Sep- 
tember, 1918,  he  saw  the  defendant  at  The 
Narrows,  in  Harney  county,  and  personally 
notified  him  to  appear  in  court  on' the  date 
specified,  "for  the  purpose  of  having  the  said 
Indictments  set  for  trial" ;  that  at  "said  time 
the  said  W.  Z.  Moss  stated  to  me  that  he 
would  not  appear  before  the  said  court  at 
said  time,  and  if  the  court  or  the  officers  of 
Harney  county  wanted  him  they  knew  where 
to  find  him,  or  words  to  that  effect"  Ac- 
cording to  the  affidavit,  Moss  left  the  state 
within  a  few  days  thereafter,  and  returned 
about  October  7,  1918,  when  he  appeared  In 
court  in  response  to  a  bench  warrant  Issued 
for  him  four  days  earlier. 

No  reply  affidavits  were  filed  by  the  de- 
fendant, and  none  of  the  new  matter  set  up 
in  the  counter  affidavits  on  the  part  of  the 
state  Is  denied.  After  argument  the  court 
overruled  the  motions  to  dismiss,  from  which 
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the  defendant  appeals,  assigning  such  ruling 
as  error. 

Wallace  McCamant,  of  Portland  (McOam- 
ant,  Bronaugh  $  Thompson,  of  Portland,  on 
the  brief),  for  appellant 

J.  O.  Bailey,  Asst  Atty.  Gen.  (George  M. 
Brown,  Atty.  Gen.,  M.  A.  Biggs,  Dist  Atty., 
of  Burns,  and  J.  W.  McCulloch,  of  Ontario, 
on  the  brief),  for  the  State. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  Section  10  of  article  1  of  the  Con- 
stitution provides: 

"No  court  shall  be  secret,  but  justice  shall  be 
administered  openly  and  without  purchase,  com- 
pletely and  without  delay." 

Section  1701,  L.  O.  L.,  provides: 

"If  a  defendant  indicted  for  a  crime,  whose 
trial  has  not  been  postponed  upon  his  applica- 
tion or  by  his  consent,  be  not  brought  to  trial 
at  the  next  term  of  the  court  in  which  the  in- 
dictment is  triable,  after  it  is  found,  the  court 
must  order  the  indictment  to  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

The  defendant  was  "not  brought  to  trial  at 
the  next  term  of  the  court  in  which  the  in- 
dictment" was  triable,  and  he  now  contends 
that  for  such  reason  the  cases  against  him 
should  be  dismissed.  It  appears  from  the 
record  that  on  October  7,  1918,  such  a  mo- 
tion was  filed  to  dismiss,  and  was  set  for 
hearing  at  1:30  p.  m.  of  the  same  day.  The 
journal  entry  shows  that — 

"The  said  defendant  appearing  in  person,  as 
well  as  by  P.  J.  Gallagher  and  Geo.  S.  Size- 
more,  his  attorneys,  said  defendant  at  this  time 
asks  leave  to  withdraw  the  said  motion  to  dis- 
miss, and,  leave  to  withdraw  being  granted,  the 
said  defendant,  through  his  said  attorneys, 
stated  in  open  court  that  he  was  ready  for  trial, 
and  asked  that  the  said  cases  be  set  for  trial." 

The  order  further  shows  that  on  the  appli- 
cation of  the  defendant  and  with  his  consent 
the  cases  were  set  for  trial  on  Monday,  Oc- 
tober 14,  1918,  at  10  a.  m.  This  record  must 
be  taken  as  true.  On  October  15,  1918,  Mr. 
Thompson,  as  the  sole  attorney  for  the  de- 
fendant, filed  another  motion  to  dismiss. 

It  appears  from  the  affidavits  of  both  the 
state  and  the  defendant  that'  the  cases  were 
continued  from  the  October  term,  1917,  to 
the  April  term,  1918,  by  consent  Mr.  Thomp- 
son claims  that  his  consent  was  based  on  an 
agreement  with  the  district  attorney  that  the 
cases  would  be  dismissed  at  the  April  term, 
1918,  and  his  affidavit  as  to  the  facts  is  clear 
and  specific.  In  legal  effect  the  district  at- 
torney admits  that  it  was  then  his  purpose  to 
dismiss  the  indictments  at  the  coming  April 
term,  but  claims  that  he  reserved  the  right 
"until  the  April  term  of  court  to  make  any 
final  disposition  with  regard  to  the  ultimate 
disposition  of  those  cases";  that  the  cases 
were  not  disposed  of  at  the  following  April 
term  for  the  reason  that  the  defendant  "ab- 


sented himself  from  court  and  neither  asked 
for  nor  demanded  a  trial  on  either  indict- 
ment and  kept  away  from  court  so  that 
the  cases  could  not  be  set  for  trial" ;  that  the 
term  of  court  did  open  on  the  first  Monday 
in  April,  1918,  and  continued  and  remained 
open  until  the  first  Monday  in  October,  1918, 
and  that  in  the  first  week  of  September, 
1918,  he  directed  and  caused  the  sheriff  to 
notify  the  defendant  to  appear  in  court  on 
Tuesday,  the  1st  day  of  October,  1918,  for 
the  purpose  of  setting  the  cases  for  trial. 
The  record  shows  that  the  defendant  was 
notified  by  the  sheriff  and  refused  to  appear; 
that  by  reason  thereof  the  court  issued  a 
bench  warrant  and  that  in  response  thereto 
the  defendant  appeared  in  court  on  October 
7, 1918,  at  which  time  the  first  motion  to  dis- 
miss was  filed.  It  further  appears  from  the 
unchallenged  affidavit  of  the  district  attor- 
ney that  on  the  first  day  of  the  April  term, 
1918,  the  cases  against  the  defendant  were 
called  on  the  docket  by  the  court;  that  the 
defendant  then  appeared  by  his  attorney,  P. 
J.  Gallagher;  that  after  some  argument  and 
discussion  the  district  attorney  stated  that 
L.  R.  Webster,  an  attorney  who  had  been  em- 
ployed by  the  prosecution,  was  then  absent 
but  would  "be  in  attendance  upon  the  court 
within  a  day  or  two,"  and  that  Mr.  Webster 
arrived  during  the  first  week  of  the  term, 
and  was  In  attendance  upon  the  court  for 
several  days.  Before  his  arrival  the  defend- 
ant absented  himself  from  court  left  Harney 
county,  and  did  not  again  appear' during  the 
term,  either  in  person  or  by  attorney. 

It  further  appears  by  the  affidavit  of  Mr. 
Thompson  that  "on  Monday,  October  8,  1917,  • 
before  court  convened  this  affiant  did  relate 
to  Honorable  Dalton  Biggs,  jadge  of  the 
above-entitled  court  the  substance  of  ■  the 
agreement  between  himself  and  the  district 
attorney,"  and  that  upon  the  convening  of 
court  the  district  attorney  stated  "that  an 
agreement  had  been  reached  to  continue  all 
of  said  indictments  and  said  reduction  of 
bail  in  certain  cases  which  were  involved  in 
said  agreement" 

[1]  Assuming  that  the  district  attorney  did 
make  the  agreement  that  the  cases  should  be 
continued  from  the  October  term  of  1917  to 
the  April  term  of  1918,  and  should  then  be 
dismissed  as  set  forth  In  Mr.  Thompson's 
affidavit  and  that  the  district  attorney  did 
violate  the  agreement,  that  would  not  be 
legal  or  sufficient  ground  to  dismiss  the  in- 
dictments under  either  section  10  of  article 
1  of  the  Constitution  or  section  1701,  L.  O.  L. 
While  it  may  be  true  that  the  trial  court  was 
advised  of  its  substance,  there  is  no  record 
or  evidence  which  tends  to  show  that  the 
court  ever  ratified  or  approved  the  alleged 
agreement;  and  the  fact  remains  that  all  of 
the  proceedings  were  heard  before  the  trial 
judge,  who  overruled  the  motions  to  dismiss 
the  indictments. 
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[2]  As  be  bad  personal  knowledge  of  all  of 
the  proceedings,  we  think  his  ruling  is  en- 
titled to  some  weight 

[3,4]  Tbe  cases  were  continued  from  the 
October  term  of  1917  to  the  following  April 
term,  with  tbe  express  consent  and  approval 
of  the  defendant  While  It  is  true  that  he 
was  present  at  the  beginning  of  the  April 
term,  there  is  nothing  to  show  that  he  sought 
or  demanded  a  trial,  and  the  record  discloses 
that  pending  the  arrival  of  Mr.  Webster,  dur- 
ing the  early  part  of  the  first  week  of  the 
term,  he  absented  himself  from  court,  and 
stayed  away  for  the  remainder  of  the  term. 
When  he  was  finally  brought  into  court  on  a 
bench  warrant  he  filed  a  motion  to  dismiss, 
because  his  case  was  not  tried  at  the  April 
term.  Upon  the  bearing  he  asked  and  was 
granted  leave  to  withdraw  that  motion,  and 
through  his  attorneys  he  stated  in  open  court 
that  he  was  ready  for  trial,  and  asked  to 
have  the  cases  set  for  hearing.  Upon  his  ap- 
plication.and  consent  they  were  set  for  trial 
on  October  14,  1918.  On  October  15,  1918, 
be  filed  another  motion  to  dismiss,  on  the 
Identical  ground  stated  in  his  original  mo- 
tion. In  legal  effect  his  withdrawal  of  the 
motion  to  dismiss,  with  the  statement  in  open 
court  that  be  was  ready  for  trial  and  bis 
application  and  consent  to  have  the  cases 
set  for  trial  on  October  14,  1918,  constituted 
a  waiver  of  bis  right  thereafter  to  insist  up- 
on the  motions  to  dismiss  the  indictments. 
Under  such  a  state  of  facts  we  do  not  be- 
lieve that  the  defendant's  motions  to  dismiss 
come  within  the  terms  and  provisions  of 
either  section  1701,  L.  O.  L,  or  section  10  of 
article  1  of  the  Constitution. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

BENSON,  J.,  took  no  part  in  the  consider- 
ation of  this  case. 


(93  Or.  870) 

LE  VEB  v.  LB  VEE  et  al* 

(Supreme  Court  of  Oregon.    Jane  10,  1919.) 

1.  Frauds,  Statute  or  <8=>129(12)  —  Parol 
Contract— Part  Performance  —  Tenancy 
in  Common. 

Possession  by  tenant  in  common  to  consti- 
tute such  part  performance  of  his  cotenant's 
agreement  to  sell  her  interest  in  the  common 
property  as  to  take  the  contract  out  of  the 
statute  of  frauds  must  result  in  such  a  change 
of  relation  between  the  parties  as  would  chal- 
lenge the  attention  of  any  one  seeing  the 
change,  and  would  indicate  that  some  contract 
bad  been  made. 

2.  Specific  Performance  <S=>121(5)  —  Parol 
Contract— Part  Performance— Sufficien- 
ct  or  Evidence. 

In  son's  suit  for  specific  performance  of 
mother's  parol  contract  to  convey  her  interest 


in  land  owned  by  mother  and  son  as  tenants  in 
common,  evidence  of  son's  possession  of  land 
under  the  agreement  held  not  of  that  degree 
of  clearness  and  certainty  required  to  over- 
come the  effect  of  the  statute  of  frauds. 

3.  Specific  Performance  «=»121(2)  —  Parol 
Land  Contract— Part  Performance— Evi- 
dence. 

Generally  a  tenant  in  common,  suing  for 
specific  performance  of  bis  cotenant's  parol 
agreement  to  convey  his  interest  in  the  com- 
mon property,  must  prove  the  agreement,  as 
well  as  his  part  performance  of  it  clearly  and 
unequivocally  by  the  preponderance  of  the  evi- 
dence. 

4.  Frauds,  Statute  of  «J=»158(4)  —  Avoid- 
ance of  Contract— Degree  of  Proof. 

The  statute  of  frauds  is  stringent  in  its 
provisions,  and  to  avoid  its  effect  the  testimony 
must  be  clear  and  explicit  showing  a  state  of 
facts  referable  exclusively  to  the  contract 
pleaded. 

5.  Appeal  and  Error  <8=>1 173(2)— Review- 
Disposition  as  to  Defendants  Who  Do 
Not  Appeal. 

Where  some  of  the  defendants  against 
whom  judgment  is  rendered  appeal  and  others 
do  not  appeal,  the  appellate  court  in  holding 
lower  court  in  error,  will  reverse  judgment  only 
as  against  the  defendants  who  appealed. 

Department  1. 
_  Appeal  from  Circuit  Court  Benton  County ; 
Skipworth,  Judge. 

Suit  by  Chauncey  W.  Le  Vee  against  Jacob 
Le  Vee  and  others.  Decree  for  plaintiff,  and 
some  of  the  defendants  appeal.  Reversed  as 
to  the  appealing  defendants,  and  affirmed  as 
to  defendants  not  appealing. 

The  plaintiff  and  his  mother  during  the  lat- 
ter years  of  her  life  were  tenants  In  common 
of  a  32-acre  tract  in  Benton  county.  The 
complaint  Is  to  the  effect  that  in  1897  the 
mother,  In  consideration  of  the  plaintifPs 
promise  to  take  care  of  her  during  the  re- 
maining years  of  her  life,  pay  the  expenses  of 
her  last  sickness  and  burial,  and  discharge  a 
mortgage  of  $500  then  on  the  property,  togeth- 
er with  any  other  Incumbrances  existing  at 
her  death,  contracted  to  sell  to  him  the  undi- 
vided half  of  the  property,  conveying  it  to 
him  either  by  deed  or  will.  It  further  states, 
in  substance,  that  she  made  a  deed  in  pursu- 
ance of  that  contract  and  deposited  it  in  a 
bank,  with  directions  to  hold  the  same  as  an 
escrow  and  deliver  It  to  the  plaintiff  on  the 
performance  of  his  covenant.  He  claims  to 
have  taken  possession  of  the  property  and 
made  certain  valuable  Improvements  thereon, 
and  otherwise  to  have  performed  the  contract 
by  taking  care  of  his  mother,  paying  the  ex- 
penses of  her  last  Illness  and  funeral  and 
burial  expenses.  He  says  that  during  the 
year  1910  his  mother,  without  his  knowledge 
or  consent,  withdrew  the  escrow  from  the 
bank.   She  died  March  4,  1913. 
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The  defendants,  who  are  her  other  children 
with  their  several  spouses,  rely  upon  a  will 
which  she  had  made,  and  which  has  been  ad- 
mitted to  probate,  to  the  effect  that  the  plain- 
tiff should  have  a  life  estate  in  her  undivided 
half  of  the  land  on  condition  that  he  would 
pay  all  the  claims  against  her  estate  and  the 
expenses  of  administration.  The  plaintiff 
avers  that  he  has  demanded  of  the  defend 
ants  a  deed  to  the  premises,  which  they  have 
refused.  After  a  denial  of  any  contract  the 
defendants  pleaded  that  the  alleged  contract 
was  not  in  writing,  and  that  if  there  was  any 
such  agreement  it  was  rescinded  by  the  con- 
currence of  the  plaintiff  and  his  mother.  For 
a  third  defense  they  state  in  substance,  the 
contents  of  the  will  already  referred  to,  and 
say  that  the  plaintiff  in  acceptance  of  the 
terms  of  the  will  paid  all  the  claims  presented 
against  the  estate,  and  accepted  the  condi- 
tions of  the  testament,  wherefore  he  is  estop- 
ped from  claiming  anything  under  or  by  vir- 
tue of  the  contract  They  also  allege  that  the 
plaintiff  presented  to  the  executor  a  verified 
claim  for  the  sums  of  money  said  to  have 
been  paid  for  the  mother  by  the  plaintiff, 
which  are  identical  with  those  he  was  bound 
to  pay  under  the  contract  upon  which  he  re- 
lies, and  that  this  constitutes  a  waiver  by  the 
plaintiff  of  that  contract  whereby  he  is  estop- 
ped from  claiming  anything  by  virtue  thereof. 
Lastly  they  aver  that  the  fair  rental  value  of 
the  mother's  interest  in  the  land  was  about 
$300  per  annum;  that  the  plaintiff  ever  since 
the  time  of  the  alleged  agreement  has  had  the 
use  of  the  land;  that  his  mother  acted  as  his 
housekeeper  for  many  years,  and  performed 
valuable  services  in  connection  with  the  man- 
agement of  the  place,  for  which  she  received 
no  compensation,  and  that  under  all  these 
circumstances  the  alleged  agreement,  if  there 
was  such  a  stipulation,  was  so  grossly  un- 
equal and  improvident  that  equity  ought  not 
to  decree  a  specific  performance. 

The  new  matters  of  the  answer  are  mate- 
rially traversed  by  the  reply.  Affirmatively 
the  plaintiff  pleads  ignorance  of  the  law  and 
facts  which  induced  him  to  present  to  the  ex- 
ecutor his  claim  for  moneys  advanced  to  his 
mother.  The  circuit  court  heard  the  case, 
and  rendered  a  decree  substantially  according 
to  the  prayer  of  the  complaint.  All  but  three 
of  the  surviving  children,  defendants,  either 
defaulted  or  withdrew  their  appearance,  but 
those  still  remaining  in  the  case  have  ap- 
pealed. 

Arthur  Clarke,  of  Corvallis  (McFadden  & 
Clarke,  of  Corvallis,  on  the  brief) ,  for  appel- 
lants. 

R.  A.  Kliks,  of  McMlnnville  (Hewitt  &  Sox, 
of  Albany,  on  the  brief),  for  respondent 

BURNETT,-  J.  (after  stating  the  facts  as 
above).  Substantially  the  only  witness  for 
the  plaintiff  is  himself.  He  narrates  that  he 
and  his  mother  came  to  this  state,  and  after 


an  unsuccessful  venture  on  a  larger  farm  they 
bought  together  the  tract  in  dispute,  taking 
title  to  themselves  as  tenants  in, common ; 
that  they  lived  together  on  the  land  for  sev- 
eral years,  she  doing  the  housework  and 
otherwise  assisting  in  the  management  of  the 
place  and  the  marketing  of  its  products,  and 
all  went  smoothly  until  he  married..  The  old 
lady,  feeling  herself  supplanted  by  the  daugh- 
ter-in-law, left,  and  the  plaintiff,  according  to 
his  story,  provided  for  her  sustenance  at  va- 
rious places  in  Corvallis,  and  finally  the 
mother  took  up  her  abode  at  the  Pattern  Home 
in  Portland.  He  says  that  he  paid  her  ex- 
penses at  the  rate  of  $20  per  month  at  all  of 
these  places,  as  well  as  during  a  trip  she 
made  to  some  of  the  Eastern  States  on  a 
visit 

No  effort  is  made  to  account  for  the  con- 
tract if  it  was  in  writing,  or  for  the  deed,  be- 
yond its  withdrawal  from  the  bank.  The 
plaintiff  does  not  claim  to  have  had  a  copy  of 
the  agreement  if  there  was  one,  so  that  the 
question  really  turns  upon  whether*  there  is 
sufficient  evidence  to  prove  a  contract  and, 
further,  whether  part  performance  has  been 
shown  sufficiently-  to  support  a  decree  compel- 
ling a  conveyance. 

As  late  as  March  30, 1010,  the  plaintiff  and 
his  mother  made  the  following  agreement: 

"Whereas,  Chauncey  Le  Vee  and  Mary  Le 
Vee  are  the  owners  and  tenants  in  common  of 
a  certain  32.5-acre  tract  of  land  one  mile  north 
of  Corvallia,  and  the  said  Mary  Le  Vee  desires 
to  go  East  and  it  is  arranged  that  said  Chaun- 
cey Le  Vee  shall  pay  her  $20.00  a  month  for 
her  support  in  consideration  of  which  he  is  not 
to  be  charged  with  rent  for  the  use  of  said 
land: 

"Now,  therefore,  It  is  agreed  between  said 
Chauncey  Le  Vee  and  Mary  Le  Vee  as  fol- 
lows: Said  Chauncey  Le  Vee  agrees  to  pay 
said  Mary  Le  Vee  the  sum  of  $20.00  per  month 
for  her  support,  said  money  to  be  sent  to  her 
at  such  place  whatever  she  may  be  residing, 
and  in  consideration  of  such  payment  said 
Mary  Le  Vee  agrees  that  so  long  as  payments 
are  kept  up,  said  Chauncey  Le  Vee  shall  not 
be  liable  for  payment  of  any  rent  for  the  use  of 
said  premises.  Said  Chauncey  Le  Vee  further 
agrees  to  pay  the  taxes  on  said  land. 

"This  agreement  may  be  dissolved  by  either 
party  hereto,  at  any  time  hereafter.  ' 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals,  in  duplicate, 
this  March  80th,  1910. 

"[Signed]   Mary  Le  Vee.  [Seal.] 
"[Signed]   C.  W.  Le  Vee.  [Seal.] 
"In  presence  of : 

"[Signed]   E.  E.  Wilson* 

It  is  admitted  that  within  six  months  after 
the  probate  of  the  will  the  plaintiff  presented 
to  the  executor  his  claim  for  moneys  advanc- 
ed to  his  mother  for  three  years'  interest  on 
her  half  of  the  mortgage,  for  taxes  on  her  half 
of  the  reality,  for  funeral  expenses  and 
claims  and  other  demands  discharged  by  him, 
amounting  in  all  to  $1,955. 
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In  Tonseth  v.  Larsen,  60  Or.  887, 188  Pac. 
1080,  Mr.  Justice  Bean  quotes  with  approval 
from  86  Cyc  660: 

"Possession,  in  order  to  be  an  act  of  part 
performance,  either  alone  or  in  connection  with 
other  acts,  is  subject  to  several  requirements. 
First,  it  must  have  been  taken  in  pursuance  of 
the  contract.  Further,  it  must  be  exclusively 
referable  to  the  contract;  that  is  to  say,  it 
must  be  such  a  possession  that  an  outsider, 
knowing  all  the  circumstances  attending  it,  save 
only  the  one  fact,  the  alleged  contract,  would 
naturally  and  reasonably  infer  that  some  con- 
tract existed  relating  to  the  land  of  the  same 
general  nature  as  the  contract  alleged." 

[1]  In  other  words,  there  must  be  such  a 
change  of  relation  between  the  parties  as 
would  challenge  the  attention  of  any  one  see- 
ing the  change,  and  would  indicate  that  some 
contract  had  been  made.  The  rule  is  thus 
stated  in  the  syllabus  to  Roberts  v.  Temple- 
ton,  48  Or.  65  (80  Pac.  481,  3  L.  R.  A.  [N.  S.] 
700,  note): 

"Where  a  cotenant  with  a  part  owner  of  real 
property  claims  specific  performance  of  an 
oral  contract  of  purchase  with  another  own- 
er, the  proof  must  be  clear  that  possession 
was  taken  under  the  oral  agreement  to-  consti- 
tute such  a  part  performance  as  to  avoid  the 
statute  of  frauds." 

[2,  3]  Everything  which  the  plaintiff  claims 
he  did  In  pursuance  of  the  alleged  contract, 
when  viewed  by  an  observer,  Is  referable 
with  equal  force  to  the  tenancy  In  common 
existing  between  the  parties.  No  visible 
change  was  made  respecting  the  possession  of 
the  land.  Both  the  plaintiff  and  his  mother 
lived  upon  it  and  operated  it  just  as  such 
holders  of  the  title  ordinarily  would  do.  The 
plaintiff  probably  paid  out  money  for  his 
mother's  support,  but  It  was  apparently  de- 
rived from  the  proceeds  of  the  crops  of  the 
land.  Besides  the  fact  that  his  acts  already 
alluded  to  were  consistent  with  the  tenancy  in 
common  and  contained  nothing  referring 
them  exclusively  to  a  contract,  his  other  acts 
are  utterly  inconsistent  with  the  idea  that  he 
had  an  agreement  with  his  mother  to  buy  the 
land.  The  quoted  contract  of  March  80, 1010, 
Is  practically  a  lease,  which  would  not  have 
been  executed  If  he  was  holding  the  land  as  a 
purchaser.  His  act  of  presenting  to  the  exec- 
utor his  claim  against  her  estate  for  the 
Items  mentioned  is  likewise  inconsistent  with 
the  theory  that  he  had  a  contract  to  buy  the 
land  In  consideration  of  those  very  payments. 
The  evidence  Is  not  of  that  degree  of  clear- 
ness and  certainty  required  when  it  is  sought 
to  overcome  the  effect  of  the  statute  of 
frauds.  The  general  rule  is  that  the  plaintiff 
must  prove  the  agreement,  as  well  as  his  part 
performance  of  It,  clearly  and  unequivocally 
by  the  preponderance  of  the  evidence.  If  the 
testimony  taken  all  together  Is  equivocal  In  its 
effect,  so  that  it  is  left  uncertain  which  is  the 
true  solution  of  the  question,  the  plaintiff  has 
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failed  to  make  his  case  by  the  preponderance 
of  the  testimony.  It  presents  a  situation  an- 
alogous to  what  was  said  by  Mr.  Justice  Mc- 
Brlde  in  Spain  v.  Oregon-Washington  R.  AN. 
Co.,  78  Or.  855, 158  Pac.  470,  Ann.  Cas.  1017E, 
1104: 

"When  the  evidence  leaves  the  case  in  such 
a  situation  that  the  jury  will  be  required  to 
speculate  and  guess  which  of  several  possible 
causes  occasioned  the  injury,  that  part  of  tKe 
case  should  be  withdrawn  from  their  considera- 
tion." 

In  short,  by  reason  of  the  fact  that  all  the 
things  said  to  have  been  done  by  the  plaintiff 
are  easily  referable  to  the  relation  of  tenants 
in  common  existing  between  himself  and  his 
mother,  and  that  the  act  of  his  taking  what 
was  substantially  a  lease  of  the  premises  on 
March  30, 1910,  and  his  presenting  a  claim  to 
her  administrator  are  contradictory'  of  his 
theory  of  contract,  he  has  failed  to  make  a 
case  preponderating  in  effect  over  that  made 
by  the  defendants.  The  case  presented  Is  not 
like  Woods  v.  Dunn,  81  Or.  457, 150  Pac  1158. 
There  the  will  made  by  the  former  owner  of 
the  land  was  itself  a  writing  sufficient  to  sat- 
isfy the  statute  of  frauds.  Besides  this,  the 
agreement  was  otherwise  amply  proved,  to- 
gether with  its  unequivocal  part  performance 
by  the  plaintiff. 

Stalker  v.  Stalker,  78  Or.  201,  153  Pac.  52, 
cited  by  the  plaintiff,  was  a  case  where  a 
member  of  the  Church  of  Jesus  Christ  of  Lat- 
ter-Day Saints  had  contracted  a  plural  mar- 
riage. When  this  was  declared  unlawful, 
he  placed  the  plural  wife  on  a  piece  of  land 
which  he  bought  for  her  for  a  home  and  left 
her  in  possession,  going  into  another  state. 
The  agreement  to  give  It  to  her  for  a  home  in 
settlement  of  her  probable  demands  against 
him  for  support  was  clearly  proved  and  she 
remained  in  the  exclusive  possession  of  the 
premises,  while  he  never  appeared  upon  them 
afterwards.  Further,  his  writings  substan- 
tially declared  the  true  contractual  relation. 

Kelley  v.  Devln,  65  Or.  211,  132  Pac  535, 
was  a  case  where  a  father  contracted  with  his 
son,  who  was  long  past  the  age  of  majority, 
to  the  effect  that  if  the  son  would  participate 
in  the  management  of  his  father's  property 
during  the  life  of  the  latter,  he  would  devise 
to  him  an  undivided  half  of  all  his  estate. 
This  agreement  was  clearly  proved  by  at  least 
three  disinterested  witnesses,  and  there  was 
such  a  change  in  the  management  of  the 
father's  affairs  by  the  participation  of  the 
son  therein  that  any  one  seeing  the  difference 
would  be  put  upon  inquiry  about  a  contract, 
as  that  would  be  the  only  reasonable  expla- 
nation of  the  change  in  management. 

Sprague  v.  Jessup,  48  Or.  211,  83  Pac.  145. 
84  Pac. 802,  4  L.  R.  A.  (N.  S.)  410,  involved  a 
contract  between  strangers  evidenced  by  the 
purchaser's  taking  possession  of  the  realty  to 
the  utter  exclusion  of  the  seller,  besides 
which,  part  of  the  purchase  price  had,  been 
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paid  and  a  memorandum  in  writing  signed  by 
the  seller  indicated  that  the  payment  was 
made  on  account  of  the  purchase  price.  In 
their  facta  and  circumstances  all  these  cases 
cited  by  the  plaintiff  differ  widely  from  the 
one  at  the  bar,  and  are  not  controlling  here. 

[4,  5]  The  statute  of  frauds  Is  stringent  In 
its  provisions,  and  to  avoid  its  effect  the  tes- 
timony must  be  clear  and  explicit,  showing 
a  state  of  facts  referable  exclusively  to  the 
contract  pleaded.  This  condition  has  not 
been  fulfilled  in  the  present  Instance,  where- 
fore the  decree  of  the  circuit  court,  so  far  as 
it  affects  the  parties  who  have  appealed  and 
contested  the  complaint,  must  be  reversed. 
The  decree  must  stand  as  to  the  other  defend- 
ants. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, J  J.,  concur. 


m  Wyo.  1M) 

GRAVES  et  al.  v.  BURCH. 

(Supreme  Court  of  Wyoming.    Jane  8,  1919.) 

1.  Bills  and  Notes  «=»137(1),  139<1>— Ex- 
tension— Consideration. 

Where  maker  of  note  and  mortgage  called 
payee  on  phone  and  asked  him  if  he  wanted  his 
money,  that  if  he  did  she  would  borrow  it  for 
him,  and  he  replied  that  he  did  not  need  the 
money  and  that  maker  should  not  worry  herself 
about  it,  there  was  not  a  definite  extension  of 
time  of  payment,  nor  any  consideration  necessa- 
ry to  a  valid  and  binding  extension. 

2.  Bills  and  Notes  «=>394— Mortgages  «=» 
414 — fobeclostjbe— deman  d . 

If  a  debt  became  due  and  was  unpaid,  no 
previous  demand  was  necessary  to  authorize  a 
suit  to  recover  amount  due  and  to  foreclose 
mortgage  securing  same. 

3.  Mortgages  «=»581(2)— Attobnet's  Fees- 
Demand. 

A  previous  demand  for  payment  of  the  debt 
is  not  generally  necessary  to  a  recovery  of  at- 
torney's fees  provided  for  in  a  note  or  mortgage, 
where  the  right  to  sue  thereon  has  accrued. 

4.  Mobtgages  *=»581(5>— Attobnet's  Fees. 
A  provision  for  attorney's  fees  in  a  note  or 

mortgage  is  a  contract  of  indemnity  only,  in  the 
nature  of  a  penalty  as  distinguished  from  liq- 
uidated damages,  to  compensate  the  payee  or 
holder  for  an  expense  which  he  has  necessarily 
incurred  or  become  liable  for  through  some  fault 
of  the  maker  or  mortgagor;  and  such  fees, 
even  where  there  is  a  stipulation  for  the -recov- 
ery of  a  certain  or  stated  amount,  are  within 
the  equitable  control  of  the  court,  to  allow  only 
such  sums  as  may  be  reasonable. 

5.  Mobtgages  >9=>581(2)— Attorney's  Fees 
—Equity. 

Attorney's  fees  provided  for  in  note  and 
mortgage  may  be  disallowed  altogether  under 
circumstances  rendering  their  recovery  inequita- 
ble or  unconscionable. 


6.  Mobtgages  «=»58l(2)— Attobnet's  Fee*— 
Disallowance. 

Where  maker  of  a  note  secured  by  a  mort- 
gage was  lulled  into  a  sense  of  security  by  the 
payee  stating  to  her,  when  she  proposed  to  bor- 
row money  to  pay  the  debt,  that  he  was  not 
needing  the  money  and  that  she  need  not  wor- 
ry about  it  at  all,  it  would  be  inequitable  to  al- 
low the  recovery  of  attorney's  fees  provided  for 
in  the  note,  where  a  proceeding  to  foreclose  was 
brought  without  further  notice  giving  an  op- 
portunity for  payment;  mortgagee,  upon  suit  ' 
being  brought,  tendering  the  amount  due. 

7.  Mobtgages  G=»256— Attorney's  Fees. 
Where  a  payee  in  a  note  secured  by  a  mort- 
gage was  not  equitably  entitled  to  attorney's 
fees,  having  lulled  the  maker  into  a  sense  of 
security  by  leading  her  to  believe  that  there 
would  be  no  immediate  foreclosure,  an  assignee 
of  the  mortgage  and  note,  after  the  note  was 
overdue,  took  them  subject  to  the  equities  ex- 
isting at  the  time  of  the  assignment,  and  was 
not  entitled  to  attorney's  fees,  where  he  imme- 
diately brought  suit  to  foreclose  without  no- 
tice. 

8.  Mobtgages  «=>302  —  Ten  deb  —  Suffi- 
ciency. 

In  an  action  to  foreclose  a  mortgage,  prin- 
cipal of  which  was  payable  in  monthly  install- 
ments, some  of  which  were  not  made  promptly, 
thus  making  computation  of  interest  a  compli- 
cated matter,  a  tender  of  the  amount  demanded 
in  a  petition  for  foreclosure,  with  interest  to 
date  and  court  costs,  will  not  be  held  ineffec- 
tive, although  more  money  was  actually  doe, 
the  difference  being  deposited  in  court  upon 
amendment  of  the  petition  by  the  plaintiff ;  and 
a  tender  and  deposit  in  court  will  not  be  held 
insufficient,  although  lacking  a  few  cents  to 
cover  the  exact  amount,  where  the  only  con- 
troversy in  the  case  was  as  to  whether  plaintiff 
was  entitled  to  attorney's  fees. 

9.  Mobtgages  <8=302— Tender— Interest. 

In  a  mortgage  foreclosure,  where  mortgagor 
made  a  tender  and  deposit  in  court  of  the  amount 
demanded  in  the  petition,  together  with  inter- 
est and  costs  to  date  of  deposit,  but  it  was  found 
that  plaintiff  had  erred  in  computing  the  inter- 
est, leaving  a  difference  which  the  defendant 
at  once  deposited,  the  defendant  should  not  be 
required  to  pay  interest  upon  the  amount  orig- 
inally tendered  and  deposited. 

Error  to  District  Court,  Fremont  County; 
Chas  E.  Winter,  Judge. 

Action  by  I.  L.  Burch  against  Cora  V. 
Graves  and  Karl  De  F.  Graves.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Remanded,  with  directions  to  modify  Judg- 
ment 

E.  H.  Fourt,  of  Lander,  for  plaintiffs  in 
error. 

John  J.  Spriggs,  of  Lander,  for  defendant 
in  error. 

POTTER,  J  This  Is  an  action  upon  a 
promissory  note  and  real  estate  mortgage 
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securing  the  same,  executed  by  the  plain- 
tiffs In  error,  Cora  V.  Graves  and  Karl  De 
P.  Graves  to  one  John  Findlay,  and  assign- 
ed to  the  defendant  in  error,  I.  L.  Bnrch,  to 
recover  Judgment  upon  the  note  for  an  un- 
paid balance  due  thereon  and  for  the  fore- 
closure of  the  mortgage.  The  note  and  mort- 
gage were  assigned  to  Bnrch  on  March  10, 
1916,  and  the  action  was  commenced  on  the 
following  day,  March  11,  1916,  and  there 
was  indorsed  on  the  summons,  as  demanded 
by  the  praecipe,  the  following: 

"Civil  action  for  the  recovery  of  money  only. 
Amount  claimed,  |314.46,  and  mortgage  fore- 
closure, for  which  plaintiff  will  take  judgment 
if  defendant  fails  to  answer." 

As  set  out  In  the  petition  and  shown  by 
the  evidence,  the  note  was  dated  October  4, 
1910,  and  was  given  for  the  sum  of  $800, 
with  Interest  at  the  rate  of.  10  per  cent  per 
annum  from  date  until  paid,  payable  by 
monthly  installments  of  $20  each  until  the 
principal  sum  and  Interest  shall  be  fully 
paid.  It  expressly  provides  that  the  month- 
ly payments  shall  be  applied,  first  to  pay- 
ment of  accrued  interest,  and  the  balance 
upon  the  principal.  It  contains,  also,  the 
following  provisions: 

"In  case  payment  shall  not  be  made  at  the 
times  and  as  herein  provided,  we  further  prom- 
ise and  agree  to  pay  costs  of  collection,  includ- 
ing the  further  and  additional  amount  of  $100 
on  said  principal  inm  of  this  note  for  attorney's 
fee,  and  if  any  suit  or  foreclosure  proceedings 
be  commenced  for  the  collection  of  any  amount 
unpaid  on  this  note,  said  fees  shall  be  added  to 
and  included  in  any  judgment  hereon.  And  the 
makers  of  this  note  hereby  waive  presentation 
for  payment,  notice  of  nonpayment,  and  jointly 
and  severally  consent  that  time  of  payment  may 
be  extended  without  notice  thereof." 

The  mortgage  also  contains  a  provision 
for  $100  attorney,  solicitor,  and  counsel  fees 
to  be  retained  out  of  money  arising  from 
the  sale  of  the  property  authorized  thereby 
upon  default  in  payment  of  principal  or  in- 
terest or  any  part  thereof,  and  that  in  any 
proceeding  in  equity  to  foreclose  the  mort- 
gage said  solicitor  fees  shall  be  taxed  as 
costs  in  said  action. 

The  petition  alleges  a  large  number  of 
payments  Indorsed  on  the  note,  and  the 
dates  thereof,  respectively,  commencing  with 
October  31,  1910,  as  the  date  of  the  first  pay. 
ment  of  $20,  and  ending  with  the  payment 
of  a  like  sum  on  October  12,  1915;  said  last 
payment  being  indorsed  as  the  payment  due 
for 'February,  1914.  Judgment  was  prayed 
for  $174.21,  the  balance  due  upon  the  prin- 
cipal of  the  note,  $37  Interest  due  at  the 
date  of  commencing  the  action,  $3.25  for  in- 
surance premium  paid,  and  the  further  sum 
of  $100  for  attorney  fees,  and  for  the  sale 
of  the  mortgaged  premises  to  satisfy  the 
same.  It  will  be  noticed  that  the  total  of 
the  sums  stated  is  $314.46,  the  amount  in 


dorsed  upon  the  summons,  and  that,  omit- 
ting the  attorney  fee  and  insurance  premi- 
um, the  amount  claimed  would  be  $211.21. 

The  answer,  filed  April  7,  1916,  admits  the 
execution  of  the  note  and  mortgage,  and  al- 
leges that  after  the  note  became  due,  and 
before  It  was  assigned  to  plaintiff,  the  de- 
fendants obtained  an  extension  of  time  for 
the  payment  of  the  balance  due;  that  the 
payee,  Flndlay,  told  them  that  no  advantage 
would  be  taken  of  them,  or  expense  Incur- 
red, and  that  they  might  have  additional 
time  to  pay  the  balance,  and  that,  relying  pu 
that  promise  and  in  consideration  thereof, 
the  defendants  "made  additional  payments 
as  they  could";  that  defendants  were  not 
notified  of  the  assignment,  and  no  demand 
for  payment  was  made  upon  either  of  them, 
prior  to  commencing  the  action;  that  the 
plaintiff  knew  the  note  was  past  due  when 
assigned  to  him;  that  the  assignment  was 
a  breach  of  faith  and  a  fraud  upon  defend- 
ants; that  on  March  28,  1916,  the  defend- 
ants tendered  to  plaintiff  the  sum  of  $225, 
being  the  amount  due  upon  the  note,  with 
court  costs  to  that  date,  which  tender  was 
refused  by  the  plaintiff,  and  that  the  de- 
fendants tender  said  sum  into  court,  being 
all  that  is  due  at  the  time  of  filing  the  an- 
swer; that  the  commencement  of  suit' with- 
out demand  or  notice  Is  "vexatious,  uncon- 
scionable, and  Inequitable,  and  the  defend- 
ant [plaintiff]  ought  not  to  be  permitted  to 
obtain  any  judgment  for  costs  or  attorney's 
fees  against  the  defendant."  We  do  not 
find  any  reply  to  the  answer  in  the  record". 

The  evidence  shows  that  on  the  same  day 
that  the  answer  was  filed  the  sum  of  $225 
was  deposited  with  the  clerk  of  court  by 
counsel  for  defendants,  "as  tender  to  I.  I* 
Bnrch  by  Cora  V.  Graves,  to  remain  In 
court  for  claim  on  note,  interest,  and  costs 
to  March  28,  1916."  On  the  trial  the  plain- 
tiff testified  that  there  had  been  an  error 
in  the  calculation  of  the  interest  due  on  the 
note,  and  that  the  amount  actually  due  for 
interest  when  suit  was  commenced  was  $72, 
instead  of  $87,  as  alleged  in  the  petition; 
but  he  also  testified  that  the  amount  of 
principal  and  Interest  then  due  was  $237.42. 
The  court  found  that  the  amount  then  due 
was  $237.21,  and  the  record  shows  that  dur- 
ing the  trial,  "plaintiff  having  testified 
•  •  •  that  the  sum  of  $12  was  due  in  ad- 
dition to  the  amount  claimed  in  his  petition, 
the  defendants  thereupon  tendered  and 
paid  to  the  clerk  said  sum  of  $12." 

Judgment  was  rendered  for  the  sum  of 
$851.38,  the  total  of  the  following  items: 
$237,20,  principal  and  Interest  due  at  tht 
commencement  of  the  action,  $14.18,  inter- 
est on  said  sum  to  December  16,  1916,  the 
date  of  the  judgment,  and  $100  attorney's 
fees,  together  with  the  costs  of  the  action, 
taxed  at  $7.65 — and  a  sale  of  the  mortgaged 
premises  was  ordered  to  satisfy  the  judg 
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ment  debt,  with  interest,  costs,  and  expenses  I 
and  costs  of  sale.  On  the  date  of  the  judg- 
ment also  an  order  staying  execution  pend- 
ing appeal  was  entered,  providing  "that  if 
defendants  leave  the  money  which  is  now  in 
the  hands  of  the  elerk  of  this  court,  to  be 
tendered  and  paid  upon  any  judgment  which 
may  be  rendered  or  sustained  in  said  cause," 
and  shall  give  a  bond,  as  provided  by  law, 
in  the  sum  of  $250,  execution  shall  be  stay- 
ed pending  the  appeal :  and  it  appears  that 
a  bond  was  given  and  approved,  ad  provid- 
ed in  said  order,  on  December  23,  1916. 

When  it  appeared  by  the  evidence  that 
an  error  had  been  made  in  alleging  the 
amount  of  interest  due,  plaintiff's  counsel 
moved  to  amend  the  petition  accordingly, 
and  a  motion  to  amend  so  as  to  correctly  al- 
lege the  amount  of  the  interest  had  been 
filed  on  May  6,  1916.  There  does  not  ap- 
pear to  have  been  any  order  made  upon  ei- 
ther of  these  motions;  but  the  court,  no 
doubt,  considered  the  petition  as  amended, 
without  formal  order  to  that  effect,  since 
the  judgment  Included  a  greater  amount  of 
interest  than  the  sum  alleged,  and  when  the 
motion  was  renewed  before  the  close  of  the 
testimony  the  court  stated: 

"We  will  proceed.  It  can  be  done  any  time 
before  judgment,  or  even  after  judgment." 

The  fact  that  $225.  was  tendered  to  plain- 
tiff on  March  28,  1916,  seems  to  be  admitted, 
by  the  failure  to  file  a  reply  denying  the 
amount  of  such  tender  in  the  answer.  But 
we  think ,  the  evidence  as  to  the  tender  is 
sufficient  to  show  that  said  amount  was 
tendered,  and  that  it  was  intended  to  fully 
cover  the  amount  claimed  by  the  petition 
and  summons,  with  costs  up  to  that  time, 
except  the  attorney's  fee  claimed;  and  the 
fact  that  it  was  so  intended  was  explained 
at  the  time  and  understood  by  the  plaintiff, 
the  defendant  in  error  here.  The  latter  tes- 
tified as  to  the  tender,  in  substance,  that  all 
that  he  claimed  at  the  time,  except  for  at- 
torney's fees,  was  tendered;  but  he  could 
not  recall  the  amount,  and  that  he  refused 
it  for  the  reason  that  it  did  not  include  at- 
torney's fees.  There  was  no  evidence  of  the 
amount  of  the  court  costs  at  the  time  of 
the  tender,  probably  for  the  reason  that  no 
contention  was  made  that  the  tender  was 
insufficient  to  cover  the  same  in  addition 
to  principal,  interest,  and  insurance  then 
claimed,  and  that  the  parties  understood  it 
to  be  sufficient  for  that  purpose.  But  It  ap- 
pears to  have  been  sufficient,  excluding  the 
amount  claimed  for  attorney's  fees,  for  the 
judgment  shows  that  up  to  the  conclusion 
of  the  trial  the  costs  were  only  $7.65.  Thus 
the  sum  of  $225  tendered  exceeded  the 
amount  claimed  by  the  petition  and  sum- 
mons for  principal,  interest,  insurance,  and 
the  court  costs  up  to  the  time  of  the  judg- 
ment, and  it  was  also  sufficient  to  include 
the  interest  to  the  time  of  the  tender,  though 


i  nothing  seems  to  have  been  said  about  that 
at  the  time.  But  it  was  not  sufficient,  and 
was  not  intended,  to  cover  any  claim  or  al- 
lowance for  an  attorney's  fee. 

When  the  parties  entered  upon  the  trial, 
therefore,  the  only  matter  in  controversy 
was  the  right  to  recover  attorney's  fees,  and 
the  only  contention  by  plaintiffs  in  error 
here  is  that  it  was  error  to  allow  such  fees ; 
that  contention  being  based  upon  the  fact 
that  the  debtors  were  not  notified  of  the 
assignment,  and  no  demand  was  made  upon 
them  before  suit  was  brought,  and  the  fact 
testified  to  by  Mrs.  Graves  that  after  the 
debt  was  due,  and  a  short  time  before  the 
assignment  of  the  note  and  mortgage,  Mr. 
Flndlay  told  her  that  he  did  not  need  the 
money  and  that  she  need  not  worry  about 
it  at  all.  Mrs.  Graves'  testimony  as  to  that 
matter,  after  stating  that  she  had  a  conver- 
sation with  Mr.  Flndlay  after  the  note  was 
due  and  shortly  before  suit  was  brought,  is 
as  follows: 

"I  called  him  up  on  the  phone  and  asked  him 
if  I  should  get  this  money  for  him.  I  told  him 
I  would  borrow  it  for  him.  I  told  him  Mr. 
Graves  was  out  of  work;  payments  were  be- 
hind. *  *  *  He  said  that  he  didn't  need  the 
money,  and  that  I  needn't  worry  myself  in  the 
least  about  it  Q.  Did  he  tell  you  you  could 
have  all  the  time  you  needed  to  pay  it?  A.  Yes. 
Q.  Did  he  say  he  wouldn't  urge  you,  or  bring 
suit  against  you— give  you  to  understand  that? 
A.  Yes;  he  just  said  I  needn't  worry  in  the 
least  about  it,  he  wasn't  needing  money.  Q. 
Did  you  rely  on  that?  A.  I  certainly  did.  Q. 
For  that  reason  you  didn't  borrow  money  and 
pay  it?  A.  No;  but  I  did  go  and  see  about 
borrowing  money.  They  told  me,  if  I  needed 
money,  Mr.  Findlay  pressed  me,  I  could  have 
it" 

[1-3]  This  evidence  does  not  show  a  defi- 
nite extension  of  the  time  of  payment,  nor 
any  consideration  necessary  to  a  valid  and 
binding  extension  suspending  the  right  to 
maintain  an  action  upon  the  note  or  mort- 
gage. 2  Jones  on  Mort.  (7th  Ed.)  §  1190.; 
1  Wiltsie  on  Mort.  Forecl.  §  467.  And,  the 
debt  being  due  and  unpaid,  no  previous  de- 
mand was  necessary  to  authorize  a  suit  to 
recover  the  principal  and  interest  due  and 
to  foreclose  the  mortgage  to  satisfy  the 
same.  3  Jones  on  Mort  §  1471;  1  Wiltsie 
on  Mort  Forecl.  §  49;  Henry  v.  Hodge,  171 
111.  App.  10;  Walter  v.  Dickson,  175  Pa.  204, 
34  AtL  646.  Nor,  as  a  general  rule,  is  a 
previous  demand  necessary  to  a  recovery  of 
attorney's  fees  provided  for  in  the  note  or 
mortgage,  where  the  right  to  sue  thereon 
has  accrued.  Walter  v.  Dickson,  supra; 
Warwick  Iron  Co.  v.  Morton,  148  Pa.  72,  23 
Atl.  1065;  Wienke  v.  Smith  (Cal.)  176 
Pac.  42. 

[4]  But,  by  the  great  weight  of  authority, 
a  provision  for  attorney's  fees  in  a  note  or 
mortgage  is  a  contract  of  indemnity  only — 
in  the  nature  of  a  penalty,  as  distinguished 
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from  liquidated  damages— to  compensate 
the  payee  or  holder  for  an  expense  which 
he  has  necessarily  incurred  or  become  lia- 
ble for,  through  some  default  of  the  maker 
or  mortgagor;  and  such  fees,  even  where 
there  is  a  stipulation  for  the  recovery  of 
a  certain  or  stated  amount,  are  within  the 
equitable  control  of  the  court,  to  allow  only 
such  sum  as  may  be  reasonable.  3  R.  C.  L. 
896;  8  G.  J.  1101;  27  Cyc.  1785,  1788  ;  3 
Jones  on  Mort  (7th  Ed.)  §  1606;  Florence 
Oil  &  Ref.  Co.  v.  Hiawatha  Oil,  G.  &  Ref. 
Co.,  55  Colo.  378,  135  Pac.  454 ;  Bank  v.  Cole- 
man, 204  Fed.  24,  122  C.  C.  A.  338;  Daly  v. 
Maitland,  88  Pa.  384,  32  Am.  Rep.  457 ;  Coley 
v.  Coley,  84  S.  C.  386,  77  S.  E.  49 ;  Colley  v. 
Summers  P.  Hdw.  Co.,  119  Va.  439,  89  S.  E. 
906,  Ann.  Cas.  1917D,  375;  Trlplett  v.  Sec. 
Nat.  Bank,  121  Va.  189,  92  S.  E.  897 ;  Jarvis 
v.  Stoffal,  54  Pa.  Super.  Ct.  362;  Reed  v. 
Catlln,  49  Wis.  686,  6  N.  W.  326.  The  gen- 
eral principle,  under  a  provision  for  a  cer- 
tain amount,  Is  well  stated  by  Judge  Gab- 
ber t  in  the  Colorado  case  cited,  as  follows: 

"We  think  the  correct  construction  of  such  a 
stipulation,  which  has  been  announced  in  many 
cases,  is  that  a  provision  for  a  fixed  amount  for 
attorney's  fees  is  an  agreement  to  indemnify  the 
holder  against  the  expenses  Incurred  in  the  em- 
ploying of  an  attorney  for  the  enforcement  of 
collection  when  the  maker  fails  to  keep  his 
agreement,  and  that  when  the  question  is  prop- 
erly raised,  regarding  the  reasonableness  of  a 
stipulated  amount,  the  holder  can  only  recover 
such  part  thereof  as  will  reimburse  him  for  the 
reasonable  and  necessary  attorney's  fees  he  has 
been  compelled  to  pay,  or  has  become  liable 
for,  in  enforcing  collection  of  the  note." 

[5]  And  in  the  exercise  of  such  control  and 
a  sound  discretion  such  fees  may  be  dis- 
allowed altogether,  under  circumstances  ren- 
dering their  recovery  Inequitable  or  uncon- 
scionable. 8  C.  J.  1100,  §  1434 ;  Reed  v.  Cat- 
lln, supra;  Williams  v.  Williams,  117  Wis. 
125,  94  N.  W.  25;  Castle  v.  Castle,  78  Mich. 
298,  44  N.  W.  378;  Lewis  v.  Germania  Sav. 
Bank,  96  Pa.  86;  Moore's  Appeal,  110  Pa. 
433,  1  Atl.  593;  Lindley  v.  Ross,  137  Pa.  629, 
20  Atl.  944 ;  Nat.  S.  F.  &  B.  Ass'n  v.  Waters, 
141  Pa.  498,  21  Ati.  666;  Taylor  v.  King, 
97  S.  C.  477,  81  S.  E.  172 ;  Barron  v.  Thomp- 
son (S.  C.)  97  S.  E.  840;  Scott  v.  Carl,  24 
Pa.  Super.  Ct  460;  Haynea  v.  Halverton,  51 
Tex.  Civ.  App.  228,  111  S.  W.  166;  Bank  v. 
Coleman,  supra ;  Fourth  Nat.  Bank  v.  Stahl- 
man,  132  Tenn.  367,  178  8.  W.  942,  L.  R.  A. 
1916A,  568:  Enid  C.  Inv.  Co.  v.  Porter,  45 
Okl.  406,  145  Pac.  805. 

In  Lewis  v.  Germania  Savings  Bank,  su- 
pra, a  defense  was  Interposed  that  there  had 
been  an  agreement  extending  the  time  for 
payment,  and  It  was  also  claimed  that  be- 
cause of  the  agreement  to  give  further  time 
the  plaintiff  was  not  entitled  to  recover  at- 
torney's fees.  After  stating  that  there  was 
nothing  substantial  in  the  alleged  agree- 
ment to  give  further  time,  for  the  reason 


that  no  sufficient  consideration  for  such 
agreement  was  disclosed,  the  court  referred 
to  the  objection  to  the  recovery  of  attorney's 
•fees  as  the  only  matter  about  which  there 
could  be  any  doubt,  and  stated  the  fact  up- 
on which  the  objection  was  based  and  the 
principle  to  be  applied  as  follows: 

"It  is  alleged  by  the  plaintiff  in  error  that 
prior  to  June  4th  he  called  at  the  bank  and 
offered  to  pay  the  interest  falling  due  on  that 
day,  and  also  the  principal  debt,  but  was  in- 
formed by  the  proper  officer  of  the  bank,  that 
'they  did  not  need  the  money,  and  to  let  it 
stand  until  the  Butler  county  matter  was  dis- 
posed of,'  etc,  and  that  shortly  afterwards, 
without  making  any  request  or  demand  for  pay- 
ment of  principal  or  interest,  suit  was  brought 
on  the  mortgage.  It  is  contended  that  under 
the  circumstances  detailed  in  the  affidavits  of 
defense,  as  to  the  agreement  to  give  further 
time,  the  plaintiff  below  was  not  entitled  to  re- 
cover attorney's  commissions.  We  think  this 
would  be  so  if  the  defendant,  even  after  suit 
was  brought,  had  been  reasonably  prompt  in 
paying  or  tendering  payment  of  the  debt  and 
interest  secured  by  the  mortgage.  In  Daly  v. 
Maitland,  7  Norris  (88  Pa.  St.)  384  [32  Am. 
Rep.  457],  it  is  held  that,  while  stipulations 
for  the  payment  of  attorney's  commissions  in 
mortgages  and  other  securities  are  valid,  they 
are,  nevertheless,  subject  to  the  equitable  con- 
trol of  the  court,  and  will  be  enforced  only  to 
the  extent  of  compensating  the  plaintiff  for 
reasonable  and  necessary  expenses  of  collection. 
Applying  this  doctrine  to  the  case  of  a  debtor 
who  has  been  misled  by  his  creditor  and  thrown 
off  his  guard  in  the  manner  the  plaintiff  in  er- 
ror alleges  he  was,  it  would  not  be  an  unrea- 
sonable exercise  of  the  equitable  power  of  the 
court  to  refuse  any  allowance  for  attorney's 
commissions;  but,  to  justify  such  action  on  the 
part  of  the  court,  the  defendant  should  attest 
his  sincerity  and  good  faith  by  promptly  pay- 
ing or  tendering  the  amount  of  debt  and  inter- 
est, exclusive  of  commissions.'' 

And  because  there  had  not  been  a  tender 
in  that  case  of  the  amount  of  the  debt  and 
Interest,  but  the  defendant  undertook  to  de- 
fend against  a  part  of  the  plaintiff's  claim, 
and  failed  to  pay  or  tender  the  residue,  it 
was  held  that  he  was  not  entitled  to  equi- 
table relief  from  the  stipulation  for  attor- 
ney's commissions.  In  Moore's  Appeal,  su- 
pra, judgment  had  been  entered  upon  a 
judgment  note  before  it  fell  due,  and  the 
plaintiff,  upon  the  maturity  of  the  note,  re- 
fused a  tender  of  the  full  amount  due,  ex- 
cluding attorney's  commissions.  While  the 
case  is  not  in  point  on  the  facts,  it  is  im- 
portant because  of  a  reference  in  the  opin- 
ion to  a  former  case,  apparently  not  pub- 
lished in  the  official  reports.  The  court  said: 

"To  permit  such  a  practice  as  this,  where  the 
defendant  offers  to  pay  all  that  is  due  at  the 
maturity  of  the  obligation,  would  be  sanctioning 
an  intolerable  and  unreasonable  oppression. 
•  *  *  We  said  in  Imler  v.  Imler,  13  Norris 
[94  Pa.]  on  page  375:  'It  was  never  intended, 
nor  can  we  permit  such  a  clause  to  be  used,  to 
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compel  a  debtor  to  pay  attorney's  commissions 
where  the  latter  does  not  dispute  the  claim  and 
pays  at  maturity.'  In  Johnson  v.  Marsh,  42 
Leg.  Int  92,  we  refused  to  allow  commissions  - 
even  after  execution  issued,  because  there  was 
no  satisfactory  evidence  of  a  demand  for  pay- 
ment before  entering  judgment,  although  the 
debt  had  passed  maturity." 

It  was  explained  in  Imler  v.  Imler  that 
the  intention  of  stipulations  for  attorney's 
fees  in  instruments  for  the  payment  of  mon- 
ey is  that  the  creditor  shall  be  indemnified 
for  his  reasonable  counsel  fees,  where  it  be- 
comes necessary  to  employ  counsel  to  collect 
the  money.  In  a  later  case  in  the  same  court 
(Llndley  v.  Ross,  supra),  where  the  fees  were 
disallowed,  it  appeared  that  there  had  been 
some  negotiation  between  the  parties  for 
making  a  partial  payment  before  the  entry  of 
judgment  authorized  by  the  note,  and  the 
defendants  claimed  that  the  plaintiff  had 
agreed  when  the  money  was  borrowed  that 
Judgment  should  not  be  entered  until  they 
had  notice  and  an  opportunity  to  pay,  if 
payment  was  required.  Whether  the  fact  of 
such  agreement  was  established  or  not  does 
not  clearly  appear;  but  the  trial  court  held 
that  demand  was  necessary  before  entry  of 
judgment  to  authorize  a  recovery  of  the 
commissions,  and  that  conclusion,  upon  the 
facts  of  the  case,  was  sustained  by  the  Su- 
preme Court;  that  court  saying: 

"We  think  the  learned  judge  below  was  right 
in  holding,  under  the  facts  in  this  case,  that 
there  must  be  a  demand,  and  refusal  to  pay, 
before  the  defendants  in  the  judgment  can  be 
subjected  to  the  payment  of  attorney's  com- 
missions. This  was  the  rule  laid  down  in 
Johnson  v.  Marsh,  21  WUy.  Notes  Cas.  570, 
where  it  was  said:  'In  the  absence  of  satisfac- 
tory evidence  of  a  demand  for  payment  before 
entering  the  judgment  and  issuing  the  execu- 
tion, we  think  the  necessity  of  resorting  to  the 
services  of  an  attorney  for  collecting  the  money 
does  not  appear,  and,  without  proof  of  such 
necessity,  the  defendants  ought  not  to  be  sub- 
jected to  the  payment  of  the  commissions.'  " 

In  National  S.  F.  &  B.  Ass'n  v.  Waters, 
supra,  it  appeared  that  the  mortgage  debtor, 
upon  receiving  information  that  the  mort- 
gage was  due,  and  that  payment  had  been 
demanded,  requested  a  statement  of  the 
amount  due,  and  was  given  such  a  state- 
ment, concluding  with  the  words,  "Good  only 
until  September  11,  1890,"  and  that,  relying 
upon  said  words,  the  debtor,  on  the  date 
stated,  paid  the  amount  of  the  debt,  with 
interest,  taking  a  receipt  therefor,  reciting 
that  the  costs  were  to  be  adjudicated  be- 
tween the  parties.  It  was  held  that  the 
trial  court  properly  entered  judgment  for 
the  office  costs  only,  excluding  attorney's 
commission;  the  court  saying: 

"The  services  of  the  latter  were  not  needed 
for  the  collection  of  the  money.  Indeed,  no  ob- 
ject ie  apparent  for  issuing  the  scire  facias  upon 
the  mortgage,  except  to  create  a  plausible  pre- 


text for  a  charge  of  attorney's  commissions. 
Under  the  statement  furnished  by  the  plaintiff 
company  to  the  defendants,  on  August  30th, 
the  latter  were  entitled,  under  any  fair  and  rea- 
sonable construction  thereof,  to  pay  the  money 
at  any  time  on  or  before  September  11th.  The 
issuing  of  a  scire  facias  between  those  dates,  so 
far  as  we  can  gather  from  the  record,  was  un- 
necessary, as  well  as  a  breach  of  faith.  It  cer- 
tainly does  not  entitle  the  plaintiff  to  claim  an 
attorney's  commission." 

The  facts  In  the  Wisconsin  case  of  Wil- 
liams v.  Williams,  supra,  were  that  the  ac- 
tion to  foreclose  a  mortgage  was  commenc- 
ed on  January  29,  1902,  and  on  the  follow- 
ing day  the  defendant  deposited  In  court  an 
amount  sufficient  to  pay  the  amount  de- 
manded, excluding  costs  and  solicitor's  fee, 
and  moved  to  dismiss  without  costs,  alleg- 
ing that  on  January  28th  the  mortgage  waa 
recorded  in  the  name  of  and  belonged  to  the 
plaintiff's  attorney,  on  which  day  defend- 
ant's attorney  offered  to  pay  the  same  to 
said  holder,  and,  upon  It  appearing  that  the 
latter  was  attempting  to  evade  a  payment, 
defendant  tendered  the  full  amount  of  the 
mortgage,  with  interest,  which  the  said  hold- 
er absolutely  refused  to  receive,  or  to  re- 
ceive any  sum  whatever  in  payment,  and 
that  said  holder  then  Immediately  transfer- 
red the  mortgage  to  plaintiff  and  brought 
suit  upon  it.  It  was  asserted,  also,  in  sup- 
port of  the  motion  to  dismiss,  that  the  re- 
fusal of  payment  when  tendered,  and  the 
immediate  commencement  of  the  suit,  was 
intended  to  harass  and  distress  the  defend- 
ant, and  Impose  unnecessary  costs  and  ex- 
penses. The  amount  deposited  in  court  was 
ordered  to  be  paid  to  plaintiff  in  full  of  the 
amount  due  on  the  mortgage,  and  the  cause 
was  dismissed,  without  costs  to  either  party. 
That  action  of  the  trial  court  was  affirmed 
on  appeal;  the  Supreme  Court  saying: 

"The  record,  however,  presents  no  attempt 
to  set  up  the  previous  tender  of  the  mortgage 
debt  as  a  defense  to  the  action,  but  merely  an 
appeal  to  the  court  to  dismiss  the  action  because 
continuance  of  the  litigation  would  be  wholly 
needless;  the  defendants  having  performed  all 
that  plaintiff  sought  to  enforce  by  her  suit, 
namely,  paid  the  full  amount  demanded  by  the 
complaint  That  courts  have  inherent  power 
to  protect  themselves  against  fictitious  and  fu- 
tile litigation  is  unquestionable  [citing  cases). 
*  •  *  Appellant  further  urges,  however,  that 
she  was  entitled  to  the  costs  already  incurred; 
and,  since  the  deposit  of  money  and  motion  to 
dismiss  were  predicated  upon  assumption  that 
she  was  within  her  strict  right  in  commencing 
action,  that  contention  might  be  unanswerable 
in  action  at  law,  where  costs  are  matter  of 
strict  statutory  right  This,  however,  is  a  suit 
in  equity,  wherein  allowance  of  costs  is  discre- 
tionary, at  least  upon  dismissal.  *  •  •  In 
the  present  case  we  are  satisfied  that  the  con- 
duct of  plaintiff  and  her  attorney  waa  such  as 
to  fully  justify  the  withholding  of  costs  from 
her.  Confessedly  the  amount  due  upon  the 
mortgage  was  offered  her  attorney  before  suit, 
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when  he  apparently  owned  it;  and  he  was  noti- 
fied that  pay  waa  ready  at  any  time,  whether  a 
legal  tender  waa  made  or  not.  His  only  ex- 
cuse for  nonacceptance  was  that  he  was  en- 
gaged in  preparing  a  lengthy  bill  of  exceptions 
and  could  not  spare  the  time  to  look  up  the 
mortgage;  yet  he  did  take  time  immediately, 
not  only  to  find  it,  but  to  formally  transfer  it 
to  plaintiff,  and  to  prepare  the  voluminous  com- 
plaint and  other  papers  necessary  for  com- 
mencing this  foreclosure  action,  which  he  caus- 
ed to  be  served  with  all  haste,  instead  of  no- 
tifying defendants'  attorney  that  he  would  ac- 
cept payment.  The.  only  motive  conceivable 
for  such  conduct  is  not  one  which  commends 
itself  to  courts  of  equity  or  invites  their  fa- 
vors." 

it  appeared  in  the  Texas  case  cited 
(Haynes  v.  Halverton),  which  was  a  suit  up- 
on vendor's  lien  notes,  that  the  defendant 
had  gone  to  plaintiff's  office  to  pay  before 
salt  was  brought,  but  found  that  the  latter 
was  out  of  the  state;  that  he  then  went  to 
the  office  of  another  party,  understanding 
that  the  latter  was  collecting  money  for  the 
plaintiff,  who  told  the  defendant  that  he 
did  not  have  the  notes  for  collection,  or  in 
his  possession,  and  knew  nothing  about 
them;  and  defendant  testified  that  he  had 
been  ready  and  willing  to  pay  the  notes 
when  presented,  but  did  not  learn  of  the 
plain  tiff  b  return  until  the  salt  was  com- 
menced, and  that  on  the  next  day  he  went 
to  the  plaintiff,  offering  to  pay  the  notes  and 
interest,  but  the  same  was  refused,  unless 
attorney's  fees  were  also  paid;  the  plaintiff 
also  telling  the  defendant  that  he  had  sued 
him  without  giving  him  notice  for  the  rea- 
son that  the  defendant  had  testified  against 
him  in  a  certain  suit.  On  appearance  day 
the  defendant  again  tendered  the  principal 
and  interest  It  was  held  that  the  recovery 
of  the  stipulated  attorney's  fees  was  proper- 
ly denied. 

In  the  South  Carolina  Case  of  Barron  v. 
Thompson,  supra,  it  appeared  that  a  second 
note  and  mortgage  had  been  executed  and 
delivered,  to  take  the  place  of  a  note  and 
mortgage  previously  executed,  but  the  re- 
ceivers of  the  payee  corporation,  finding  the 
first  note  and*  mortgage  among  the  papers  of 
the  corporation,  brought  suit  to  foreclose 
that  mortgage,  and,  upon  being  apprised  of 
the  fact  that  a  second  note  and  mortgage 
had  been  given  to  take  it  up,  agreed  to  and 
did  deliver  up  the  first  for  cancellation,  so 
as  to  permit  another  loan  to  be  made  to  pay 
off  the  second,  according  to  an  arrangement 
made  with  the  bank  to  which  said  second 
note  and  mortgage  had  been  assigned.  But 
shortly  after  that  the  receivers  and  their  at- 
torney paid  said  note  and  mortgage  off  at 
the  bank  with  receivership  funds,  and  then 
refused  to  accept  payment  from  the  defend- 
ant, unless  he  would  pay  attorney's  fees. 
Defendant,  refusing  to  pay  such  fees,  ten- 
dered the  amount  due  in  full  settlement, 
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which  was  refused,  and  foreclosure  proceed- 
ings were  brought  on  the  note  and  mortgage 
so  acquired  by  the  receivers.  The  amount 
of  the  tender  was  then  paid  into  court.  It 
was  held  upon  such  facts  that  there  was  no 
necessity  for  the  suit  and  that  plaintiffs 
were  not  entitled  to  attorney's  fees. 

[6-9]  Now,  in  the  case  at  bar,  it  is  clear 
that  Mrs.  Graves  was  lulled  into  a  sense  of 
security  by  Mr.  Flndlay's  stating  to  her, 
when  she  was  proposing  .to  borrow  the  mon- 
ey to  pay  the  debt,  that  he  was  not  need- 
ing the  money  and  she  need  not  worry  about 
it  at  all,  and  that  her  inaction  in  the  mat- 
ter, beyond  ascertaining  that  she  could  ob 
tain  the  money,  if  needed,  was  caused  there- 
by; and  we  think  she  had  a  right  to  believe 
from  what  Findlay  said,  that  no  suit  would 
be  brought,  or  legal  proceedings  taken  to 
collect  the  note  or  foreclose  the  mortgage, 
without  further  notice  giving  an  opportuni- 
ty for  payment.  Had  Findlay  remained  the 
owner  of  the  note  and  mortgage,  and 
brought  the  suit  when  it  was  brought,  with- 
out previous  demand  or  notice,  it  would  cer- 
tainly have  been  a  breach  of  faith  on  his 
part ;  and  as  the  mortgage  is  not  a  negotia- 
ble Instrument,  and  the  note  was  overdue 
when  purchased  by  the  plaintiff,  the  latter 
took  them  subject  to  all  equities  existing 
at  the  time  of  the  assignment,  if  not,  In- 
deed, at  the  time  the  defendants  thereafter 
learned  of  the  assignment  Castle  v.  Castle, 
78  Mich.  298,  44  N.  W.  378. 

But  It  further  appears  that  the  recovery 
of  this  debt  was  not  the  sole  object  of  the 
suit  for,  as  shown  by  the  plaintiff's  testi- 
mony, it  was  brought  to  compel  a  settle- 
ment also,  of  another  matter  between  the 
plaintiff  and  Mr.  Graves.  Explaining  his 
purpose  in  buying  the  note  and  mortgage 
and  bringing  suit,  the  plaintiff  testified  that 
he  had  a  note  against  Mr.*  Graves  upon 
which  he  had  secured  a  judgment;  that 
Graves  had  filed  a  petition  in  bankruptcy 
to  evade  that  note ;  that  on  the  basis  of  cer- 
tain statements  of  Graves  to  the  referee  in 
bankruptcy  "we  claimed  an  Interest  on  this 
property,  and  so  I,  in  order  to  eliminate  any 
one  else  having  an  interest  in  the  property, 
except  me  and  the  people  that  own  it  I 
bought  that  note  and  mortgage,  so  that 
when  it  came  to  any  proceedings  in  the  mat- 
ter there  would  be  no  one  else  it  would  be 
necessary  to  call  upon  at  all";  that  it  was 
done  so  that  he  might  be  in  a  position  to 
know  the  interest  of  Mr.  Graves  in  this 
property,  and  how  he  acquired  that  interest  s 
and  he  testified  directly  that  the  note  was 
bought  to  compel  a  settlement  of  the  other 
matter,  and  that  the  suit  was  brought  to 
compel  a  settlement  of  both  matters.  He 
testified,  also,  that  after  the  suit  was 
brought  he  had  a  conversation  with  defend- 
ants, in  which  he  proposed  a  settlement  of 
both  matters,  and  on  his  own  responsibility, 


Digitized  by 


360 


181  PACIFIC  REPORTER 


(Wyo. 


bat  without  authority  of  his  attorney,  told 
them  that,  if  both  matters  were  settled  as 
proposed,  the  total  attorney's  fees  would 
be  only  $50. 

The  note  and  mortgage  are  signed  by  both 
Mr.  and  Mrs.  Graves,  but  the  latter's  name 
is  first  signed  to  both,  and  the  parties  ex- 
ecuting the  mortgage  are  described  therein 
as  follows:  "Cora  V.  Graves,  and  Karl  De 
F.  Graves,  her  husband" — seeming  to  Indi- 
cate that  Mrs.  Graves  is  the  principal  debt- 
or, aud  at  least  the  record  owner  of  the 
property.  A  sufficient  amount  having  been 
promptly  tendered  after  suit  was  brought  to 
cover  all  that  was  claimed  by  the  petition 
and  summons  and  the  costs  and  Interest  up 
to  the  time  of  the  tender,  excluding  attor- 
ney's fees,  and  the  tender  having  been  kept 
good  by  a  deposit  of  the  amount  with  the 
clerk  of  the  court,  we  are  of  the  opinion  that 
the  allowance  of  any  amount  for  attorney's 
fees  is  Inequitable,  and  that  It  was  error  to 
Include  any  amount  therefor  In  the  judg- 
ment. The  defendants  did  not  then  know 
of  the  mistake  in  the  amount  of  the  inter- 
est due,  but  relied  upon  the  averment  of  the 
petition  as  to  the  amount.  The  computa- 
tion of  interest  because  of  the  many  month- 
ly payments,  some  of  which  were  not  made 
promptly,  was  a  complicated  matter,  and 
the  mistake  shown  by  the  evidence  was  not 
chargeable  to  the  defendants.  Mrs.  Graves 
testified  that  she  had  been  informed  before 
suit,  at  or  about  the  time  of  her  conversa- 
tion with  Mr.  Flndlay,  that  the  balance  of 
principal  due  was  $171,  or  $174,  but  that  she 
did  not  know  the  amount  of  the  interest. 
When  It  appeared  that  a  mistake  had  been 
made,  an  additional  amount,  supposed  to  be 
sufficient  to  cover  the  difference,  was  ten- 
dered, and  also  deposited  with  the  clerk. 
That  tender  and  deposit  seems  to  have  lack- 
ed 21  cents  to  make  It  cover  the  exact 
amount  of  the  difference,  for  the  amount 
shown  to  have  been  due  of  principal  and  in- 
terest, upon  curing  the  mistake  in  Interest, 
was  $237.21,  but  that  it  was  not  sufficient 
does  not  appear  to  have  been  suggested  up- 
on the  trial.  By  the  judgment  Interest  was 
allowed  upon  the  entire  amount  due  at  the 
commencement  of  the  action  to  the  date  of 
judgment.  The  defendants  should  not  be  re- 
quired to  pay  interest  upon  the  amount 
originally  tendered  and  deposited  in  court, 
viz.  $225. 

The  cause  will  be  remanded,  with  direc- 
tions to  modify  the  judgment,  by  excluding 
the  amount  of  the  attorney's  fees  allowed 
thereby,  and  that  portion  of  the  interest  al- 
lowed from  the  commencement  of  the  action 
equaling  the  interest  upon  the  sum  of  $225, 
the  amount  of  the  original  tender. 

BEARD,  C.  J.,  concurs. 
BLYDENBURGH,  J.,  being  UL  did  not 
participate  in  the  decision. 


(36  Wyo.  138) 
CHAPMAN  v.  FIRST  NAT.  BANK  OF 
CODY  et  ah* 

(Supreme  Court  of  Wyoming.   June  2,  1919.) 

1.  Continuance  <8=>26(13)  —  Absence  of 
Witness—  Fatlube  to  Subpcena— Promise 
to  Appeab. 

It  was  not  error  to  refuse  a  continuance,  un- 
der Comp.  St.  1910,  9  5139,  applied  for  on  the 
ground  of  the  absence  of  a  witness  residing  in 
another  state,  where  defendant  had  relied  on 
bis  promise  to  attend  and  made  no  effort  to 
secure  his  testimony  by  deposition  or  his  at- 
tendance by  legal  process. 

2.  Tboveb  and  Convebsiok  «=»40(3)— -Own- 
ership— Note. 

In  an  action  by  a  partnership,  the  payee 
of  a  note,  for  its  conversion,  the  mere  fact  that 
|4t  had  been  indorsed  to  one  of  the  partners  was 
not  sufficient  to  overcome  testimony  of  such 
partner  and  the  cashier  of  the  partnership  that 
the  note  belonged  to  the  partnership  at  the  time 
of  the  conversion,  in  view  of  Comp.  8t  1910,  $S 
3349,  3188;  there  being  no  showing  of  de- 
livery. 

3.  Evidence  <g=>471(26)  —  Conclusion  ob 
Fact— Ownership  of  Note. 

Testimony  of  a  partner  and  a  cashier  of  the 
partnership  that  a  note  indorsed  to  the  testify- 
ing partner  by  the  partnership  belonged  to  the 
partnership  was  not  a  mere  legal  conclusion  at 
variance  with  the  note  itself  and  the  indorse- 
ment thereon,  being  a  fact  within  the  personal 
knowledge  of  the  witnesses. 

4.  Banks  and  Banking  «8=>262— Authori- 
ty of  Cashier— Notice  to  Third  Person. 

In  an  action  by  owner  of  note  and  mort- 
gage against  a  national  bank  for  conversion  of 
the  note  and  mortgage  by  its  cashier,  the  owner 
having  been  induced  to  send  the  note  and  mort- 
gage to  the  cashier  by  his  letter  indicating  that 
they  would  be  paid  from  the  proceeds  of  a  loan 
he  was  negotiating  for  the  mortgagor,  a  state- 
ment in  the  letter  by  the  cashier,  "We  are  ne- 
gotiating a  real  estate  loan"  for  the  mortgagor, 
did  not  necessarily  mean  or  imply  that  the  bank 
was  intending  or  expecting  to  make  the  loan  di- 
rect or  with  money  under  its  control,  a  loan 
prohibited  by  the  National  Banking  Law,  so 
as  to  give  notice  to  the  owner  that  an  illegal 
loan  was  contemplated,  and  thus  charge  him 
with  knowledge  of  want  of  authority  of  the 
cashier  to  act  for  the  bank  in  requesting  him 
to  send  the  papers  to  the  bank. 

5.  Banks  and  Banking  <J=>262— Authobi- 
ty  of  ca8hieb — dutt  of  third  per80n  to 
Inquire. 

The  owner  of  a  note  and  mortgage  is  not 
bound  to  inquire  concerning  the  security  to  be 
taken  by  a  national  bank  desiring  to  advance 
money  to  take  up  the  note  and  mortgage,  and 
hence  is  not  required  to  inquire  concerning  au- 
thority of  the  cashier  to  request  sending  of 
note  and  mortgage  to  bank. 

6.  Banks  and  Banking  <t=»157,  171(1)  — 
Commercial  Paper — Collections. 

The  acceptance  of  commercial  paper  for  col- 
lection by  banking  corporation  is  a  well-settled 


>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
*  Rehearing  denied  182  Pac.  91. 
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incident  of  the  banking  business,  and  a  bank  is 
liable  in  case  it  fails,  to  perform  its  duties  in 
making  collections. 

1.  Banks  and  Banking  <*=>262— Authori- 
tt  or  Cashieb. 
A  cashier  of  a  national  bank  has  authority 
to  accept  for  the  bank  notes  and  mortgages  for 
collection. 

8.  Banks  and  Banking  S=>102— Authori- 
ty or  Cashieb. 
The  cashier  of  a  bank  is  generally  its  chief 
executive  officer  and  its  general  agent  in  trans- 
action of  its  legitimate  business,  and  bank  is 
bound  by  his  acts  in  absence  of  notice  to  person 
dealing  with  bank  of  any  restriction  upon  cash- 
ier. 

Appeal  from  District  Court,  Park  County; 
B.  C.  Raymond,  Judge. 

Action  by  John  W.  Chapman,  as  surviving 
partner  of  the  copartnership  of  Meyer  & 
Chapman,  against  the  First  National  Bank  of 
Cody  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Collins,  Campbell  &  Wood,  of  Billings, 
Mont.,  and  James  H.  Van  Horn,  of  Cody,  for 
appellants. 

W.  L.  Walls,  of  Cody,  and  B.  E.  Enterline, 
of  Billings,  Mont.,'  for  respondent 

POTTER,  J.  This  action  was  brought  by 
John  W.  Chapman,  as  surviving  partner  of 
the  copartnership  of  Meyer  &  Chapman, 
against  the  First  National  Bank  of  Cody 
and  the  Park  Loan  &  Trust  Company,  for  the 
recovery  of  damages  for  the  alleged  conver- 
sion of  a  certain  promissory  note  and  a 
release  of  a  mortgage  securing  the  same. 
There  was  a  trial  to  the  court  without  a 
jury,  a  general  finding  for  the  plaintiff  and 
assessing  his  damages  in  the  sum  of  $5,- 
080.67,  and  a  judgment  in  his  favor  for  that 
amount  and  costs.  The  case  is  here  on  ap- 
peal. 

1.  As  shown  by  the  time  of  filing  the  plead- 
ings which  appear  in  the  record,  the  case 
*vas  at  issue  on  January  16,  1916,  and  the 
trial  was  commenced  on  May  22,  1917.  This 
was  during  the  May  term  of  the  court.  On 
May  21,  1917,  the  court  overruled  a  motion 
of  the  defendants  for  a  continuance  to  the 
next  term,  filed  and  presented  on  that  day 
on  the  ground  of  the  absence  of  a  witness. 
That  ruling  Is  specified  as  error,  and  the 
question  is  whether  the  motion  was  improp- 
erly denied  upon  the  showing  made  as  to  the 
diligence  used  to  obtain  the  evidence.  The 
statute  provides  that  a  motion  to  postpone  a 
trial  on  account  of  the  absence  of  evidence 
can  be  made  only  upon  affidavit  showing  the 
materiality  of  the  evidence  and  that  due  dili- 
gence has  been  used  to  obtain  it,  and,  if  for 
an  absent  witness,  the  probability  of  procur- 
ing his  testimony  within  a  reasonable  time. 
Comp.  Stat  1910,  5  5139. 


The  affidavit  in  support  of  the  motion 
states: 

That  upon  the  12th  day  of  May,  1917,  and 
immediately  subsequent  to  the  date  when, 
by  agreement  of  counsel,  the  cause  was  set 
down  for  trial  on  May  22,  1917,  the  affiant 
one  of  defendants'  attorneys,  had  a  telephone 
conversation  with  W.  J.  Deegan,  who  re- 
sides at  Roundup,  Mont.,  wherein  said  Dee- 
gan assured  affiant  that  he  would  go  to  Cody, 
where  the  trial  was  to  occur,  not  later  than 
Monday  morning,  May  21,  1917,  to  testify 
in  behalf  of  defendants  on  the  trial  of  the 
cause  on  May  22d,  and  that  it  would  be 
wholly  unnecessary  to  take  his  deposition, 
or  to  resort  to  any  method  to  compel  his 
attendance  for  said  trial  on  that  day.  That 
said  Deegan  then  also  informed  affiant  that 
business  matters  were  taking  him  to  Idaho, 
but  that  he  would  return  in  ample  time  to 
be  at  Cody  at  the  time  set  That  on  the 
morning  of  May  20,  1917,  affiant  received  a 
telegram  from  said  Deegan  sent  from  Round- 
up and  dated  May  19,  1917,  reading  as  fol- 
lows: 

"Was  called  back  from  Butte  because  of  case 
of  pneumonia  in  family.  Balance  of  party  gone 
on  and  I  will  join  them  as  soon  as  I  can  get 
away  so  will  absolutely  impossible  to  keep 
my  promise  to  you  to  go  to  Cody  Tuesday." 

That  affiant  thereupon  immediately  en- 
deavored to  get  Into  telephone  communication 
with  said  Deegan,  to  persuade  him  to  keep 
his  promise  to  be  present  at  the  trial  at  the 
time  set,'  but  failed  to  reach  him  by  reason 
of  the  fact  that  the  telephone  line  was  out 
of  order,  and  that,  "although  due  and  prop- 
er diligence  was  used  by  your  deponent  to 
obtain  said  W.  J.  Deegan  as  a  witness  for 
the  trial,  •  *  •  nothing  was  accomplish- 
ed by  reason  of  the  facts"  aforesaid.  That 
affiant  believes  that,  if  a  continuance  for  the 
term  be  granted,  the  testimony  of  said  Dee- 
gan can  be  procured  either  upon  deposition 
or  in  person  at  the  next  term. 

[1]  We  think  that  on  this  question  the 
case  is  ruled  against  the  appellants  by  the 
decision  in  Keffer  v.  State,  12  Wyo.  49,  73 
Pac.  556.  That  was  a  criminal  case,  and 
the  fact  was  stated  in  the  opinion  that  our 
statute  for  postponing  a  trial  on  account 
of  the  absence  of  evidence  applies  alike  to 
civil  and  criminal  causes.  It  was  held  not 
to  be  error  to  refuse  a  continuance  applied 
for  on  the  ground  of  the  absence  of  witnesses 
residing  in  another  state,  where  the  defend- 
ant had  relied  on  their  promise  to  attend, 
and  made  no  effort  to  secure  their  testimony 
by  deposition,  nor  to  secure  their  attendance 
by  legal  process,  other  than  by  sending  them 
subpoenas  having  no  extraterritorial  effect 
It  is  true  that  in  that  case  there  had  been 
one  continuance  on  the  ground  that  defend- 
ant had  not  had  time  to  prepare  for  trial, 
and  the  second  application  was  presented 
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nearly  six  months  afterwards,  and  that  the 
•record  here  does  not  disclose  a  previous  con- 
tinuance or  motion  therefor.  But  In  this 
case  a  year  and  several  months  had  elapsed 
after  the  case  was  at  Issue  and  before  the 
application  was  made,  with  two  terms  of 
court  intervening,  If  held  as  provided  by  law. 
And  while  the  fact  of  one  continuance  was 
recited  in  the  opinion  in  the  Keffer  Case, 
the  principle  stated  was  not  made  dependent 
upon  such  fact.   The  court  said: 

"The  defendant  chose  to  rely  upon  their  prom- 
ise to  attend,  and  he  took  the  risk  that  they 
would  be  present." 

And  supplementing  this  a  statement  was 
quoted  from  the  opinion  of  Judge  Brewer 
in  a  Kansas  Case  (Campbell  v.  Blanke,  13 
Kan.  62)  to  the  effect  that  as  a  general  rule, 
when  the  attendance  of  a  witness  cannot  be 
compelled,  a  party  relies  upon  his  voluntary 
appearance  at  his  peril.  Then  the  follow- 
ing was  quoted  from  the  opinion  In  an  In- 
diana Case  (Marks  v.  State,  101  Ind.  853) 
as  stating  the  rule  supported  by  the  great 
weight  of  authority: 

"Where  a  party  desires  the  testimony  of  a 
witness  not  within  the  jurisdiction  of  the  court, 
he  must  take  the  deposition  of  the  witness,  for 
he  cannot  have  compulsory  process  to  compel 
attendance,  and  he  has  no  right  to  have  a  con- 
tinuance upon  the  ground  that  the  witness  has 
promised  to  attend,  and  will  attend  at  a  future 
term." 

2.  The  note  alleged  to  have  been  converted 
was  a  note  of  one  Russell  Kimball  pay- 
able to  Meyer  &  Chapman,  secured  by  a  duly 
executed  mortgage  upon  certain  land  in  Park 
county,  in  this  state,  and  dated  at  Red 
Lodge,  Mont.,  February  5,  1906.  It  is  al- 
leged that  the  note  was  sent  by  the  payees 
to  the  defendant  bank,  at  Its  request,  for 
collection,  together  with  a  duly  executed  re- 
lease of  the  mortgage  securing  the  same,  and 
that  the  said  note  and  mortgage  at  that  time 
were  owned  and  in  the  lawful  possession  of 
said  Meyer  &  Chapman,  a  copartnership  en- 
gaged in  the  banking  business  at  Red  Lodge, 
Mont,  where  both  of  the  partners,  W.  F. 
Meyer  and  John  W.  Chapman,  resided ;  that 
said  request  for  the  note  and  release  was 
made  by  the  defendant  bank  on  January  5. 
1912,  and  thereupon  the  said  copartnership 
sent  and  delivered  the  note  to  the  said  bank, 
together  with  the  release  duly  executed  and 
acknowledged,  with  instructions  to  the  de- 
fendant bank  to  surrender  said  note  and  de- 
liver said  release  upon  the  payment  of  the 
sum  due  thereon. 

The  evidence  shows  that  the  request  for 
said  note  and  release  was  by  letter  dated  at 
Cody  January  5,  1912,  written  upon  the  let- 
ter head  of  the  defendant  bank,  addressed 
to  "Meyer  &  Chapman,  Bankers,  Red  Lodge, 
Mont.,"  signed,  "W.  J.  Deegan,  Ass't  Cash- 
ier," and  reading,  following  the  address,  so 
far  as  material  here,  as  follows: 


"My  Dear  Alden:  We  are  negotiating  a  retl 
estate  loan  for  the  Kimballs  here,  and  find  that 
you  have  a  mortgage  on  a  portion  of  the  ground 
in  question.  If  agreeable  to  you,  I  will  be 
pleased  to  have  you  execute  the  release  of  this 
mortgage,  which  I  am  herewith  inclosing,  and 
send  the  same,  together  with  the  notes  secured, 
to  the  First  National  Bank  here,  with  the  un- 
derstanding that  the  release  is  to  be  used  when 
the  money  is  turned  over  to  you.  I  would  also 
appreciate  it  if  you  would  return  this  to  us  at 
the  earliest  possible  date,  as  we  might  have  use 
for  it  any  day,  or  the  matter  might  be  delayed 
for  some  little  time,  but  in  any  event,  we  would 
have  it  here  when  we  were  in  a  position  to  use 
it.  The  signature  to  this  instrument  must  be 
witnessed  by  at  least  one  person,  and  the  ac- 
knowledgment should  be  taken  before  some  oth- 
er notary  than  yourself,  as  under  our  laws  you 
would  be  incapable  of  taking  the  acknowledg- 
ment of  either  Meyer  or  Chapman  to  an  instru- 
ment affecting  the  bank,  as  you  are  an  officer 
of  the  copartnership.  As  soon  as  the  deal  is 
completed  we  will  remit  you  the  proceeds  of 
your  note  to  that  date." 

The  "Alden"  personally  addressed  In  the ' 
letter  was  F.  H.  Alden,  the  cashier  of  the 
Meyer  &  Chapman  Bank.  Pursuant  to  that 
letter,  the  said  Alden,  as  cashier,  transmitted 
an  executed  release  of  the  mortgage  by  letter 
written  on  the  letter  head  of  the  banking 
house  of  Meyer  &  Chapman,  dated  "Red 
Lodge,  Mont,  Jan.  11,  1912,"  and  reading, 
so  far  as  material,  as  follows : 

"W.  J.  Deegan,  Esq.,  Cody,  Wyo.— Dear  Bill: 
Replying  to  your  favor  of  the  5th  inst,  I  in- 
close herewith  release  of  the  Kimball  Mtg.  as 
per  your  request  Our  note,  up  to  Jan.  15th, 
amounts  to  $3,916.00.4  *  •  • 

"Yours  truly,  ■     F.  H.  Alden,  Cashier." 

On  January  13, 1912,  by  letter  on  the  letter 
head  of  said  defendant  bank,  the  receipt  of 
said  release  was  acknowledged  as  follows: 

"Mr.  F.  H.  Alden,  Cashier,  Red  Lodge,  Mont 
—My  Dear  Alden :  I  am  just  in  receipt  of  your 
letter  of  January  11th  inclosing  a  release  of 
mortgage  duly  executed  and  I  shall  be  pleased 
to  hold  the  same  until  the  payment  is  ready, 
when  I  will  return  you  the  amount  named  and 
use  the  release.         Very  truly  yours, 

"W.  J.  Deegan,  Asst  Cashier." 

On  April  15,  1912,  the  note  was  transmit- 
ted from  the  banking  house  of  Meyer  * 
Chapman,  by  letter  of  that  date,  reading  as 
follows : 

"W.  J.  Deegan,  Esq.,  Cody,  Wyo.— Dear  Dee- 
gan: I  inclose  herewith  the  Kimball  note 
amounting  to  $4,028.59  to  this  date.  Trusting 
you  will  be  able  to  relieve  us  of  this  old  sore 
in  the  near  future,  I  am 

"Yours  truly,       J.  W.  Chapman, 

"Alden." 

The  receipt  of  the  note  was  acknowledged 
by  letter  dated  at  Cody  April  19,  1912,  and, 
like  the  others  signed  by  Deegan,  upon  the 
stationery  of  the  bank,  reading  as  follows: 
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**F.  H.  Alden,  Esq.,  Cashier  Meyer  &  Chap- 
man Bank,  Red  Lodge,  Mont— My  Dear  Alden: 
I  am  in  receipt  of  your  letter  of  the  15th  inrt. 
inclosing  Kimball  note.  There  has  been  another 
trifling  delay  in  regard  to  the  title  to  some  of 
this  ground,  which  will  be  cleaned  np  within  a 
few  days,  when  we  will  remit  you  the  amount  in 
question.   •  *  * 

"Very  truly  yours,  W.  J.  Deegan." 

Although  signing  as  assistant  cashier  all 
but  one  of  the  above  letters  bearing  bis  sig- 
nature, the  evidence  shows  that  Deegan  be- 
came at  least  the  acting '  cashier  and  the 
managing  officer  of  the  defendant  bank  in 
January,  1911,  and  it  is  conceded  by  the  brief 
of  appellants  that  "at  the  times  mentioned 
In  the  petition,"  which  includes  the  time  of 
the  correspondence  aforesaid,  "the  evidence 
establishes"  that  said  Deegan  was  cashier 
of  the  defendant  bank  and  manager  of  the 
defendant  loan  and  trust  company. 

It  appears  that  the  release  was  filed  for 
record  in  the  office  of  the  county  clerk  of 
Park  county,  of  which  county  Cody  is  the 
county  seat,  on  April  9,  1912 ;  the  receiving 
book  of  that  office  showing  that  it  was  re- 
ceived for  record  from  W.  J.  Deegan.  Said 
release  was  signed,  "Meyer  &  Chapman,  a 
Copartnership,  by  W.  F.  Meyer,  One  of  the 
Copartners,"  and  acknowledged  by  said  Mey- 
er as  the  voluntary  act  and  deed  of  himself 
and  of  Meyer  &  Chapman,  and  was  dated 
January  10,  1912.  Prior  to  the  trial  the 
plaintiff  had  not  been  able  upon  inquiry  and 
search  at  the  bank  to  find  the  note  or  obtain 
any  satisfactory  account  of  it,  but  upon  the 
trial  It  was  produced  by  an  officer  of  the 
bank  upon  a  subpoena  duces  tecum,  who,  as 
the  testimony  shows,  had  found  It  in  a 
drawer  of  a  desk  which  had  been  used  by 
Mr.  Deegan  during  his  connection  with  the 
bank,  and  at  the  time  In  question  in  1912  was 
in  a  room  of  the  bank  occupied  by  him  and 
formerly  by  the  cashier  who  immediately 
preceded  him  as  the  cashier  and  managing 
officer  of  the  bank. 

When  the  note  was  produced  at  the  trial 
it  had  upon  its  back  the  following  indorse- 
ment: 

"Pay  John  Chapman  or  order,  sans  recourse, 
"Meyer  &  Chapman,  by  F.  H.  Alden." 

Upon  the  fact  of  that  indorsement  It  is 
contended  by  the  appellants  that  the  part- 
nership was  shown  thereby  not  to  have  been 
in  possession  of  the  note  when  it  was  trans- 
mitted for  collection,  but  that  it  was  the  in- 
dividual property  of  Chapman,  and  that 
therefore  the  plaintiff  cannot  recover  in  this 
action  brought  by  him  as  surviving  partner. 
There  is  no  testimony  directly  explaining  the 
indorsement  F.  H.  Alden,  the  cashier  of 
the  Meyer  &  Chapman  bank  when  the  note 
left  that  bank,  and  the  one  who  transmitted 
it  was  asked,  as  a  witness  by  plaintiff's 
counsel  if  he  could  state  how  the  indors- 
ment  got  on  the  paper,  but  the  question  was 


withdrawn  upon  Its  being  objected  to,  al- 
though the  objection  was  overruled.  That 
witness,  however,  testified  that  when  he 
transmitted  the  note  it  was  one  of  the  bills 
receivable  belonging  to  and  in  the  possession 
of  Meyer  &  Chapman.  And  Mr.  Chapman 
testified  that  until  the  death  of  his  partner, 
Meyer,  the  note  and  mortgage  belonged  to 
the  partnership,  and  that  it  constituted  part 
of  the  partnership  assets  at  the  time  of  Mey- 
er's death,  for  which  he,  the  plaintiff,  was 
bound  to  account  as  surviving  partner.  It 
is  admitted  by  the  pleadings  that  pursuant 
to  the  law  of  Montana  and  an  oruer  of  the 
proper  court  in  that  state,  said  Chapman 
had  given  bond  as  surviving  partner  to  close 
up  and  settle  the  partnership  business. 

[2]  Upon  this  evidence  it  cannot  be  held 
that  when  the  note  was  transmitted  for  col- 
lection, it  was  the  individual  property  of 
Chapman  or  in  his  possession  independent 
of  the  partnership  of  Meyer  &  Chapman. 
If  it  might  be  inferred  from  the  indorsement 
that  at  some  time  before  sending  the  note 
to  Cody  there  had  been  a  transfer  of  the 
possession  or  ownership  thereof  to  Chap- 
man individually,  the  inference  from  the  evi- 
dence would  be  equally  strong  that  the  part- 
nership had  again  acquired  the  possession 
and  become  the  holder  thereof,  and  the  in- 
dorsement might  have  been  stricken  out  un- 
der the  provision  of  the  statute  authorizing 
the  holder  of  a  negotiable  instrument  to 
strike  out  any  indorsement  not  necessary 
to  his  title.  Comp.  Stat.  1910,  §  3206.  But 
the  mere  fact  of  the  indorsement  the  orig- 
inal payees  having  possession  of  the  instru- 
ment would  not  show  either  title  or  pos- 
session in  the  indorsee;  for  there  is  nothing 
in  the  case  to  show  that  the  Indorsement  was 
completed  by  delivery. 

The  Negotiable  Instruments  Law  provides 
that  an  Instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
the  holder  thereof;  if  payable  to  bearer,  it 
is  negotiated  by  delivery;  if  payable  to 
order,  it  is  negotiated  by  the  indorsement  of 
the  holder,  completed  by  delivery.  Comp. 
Stat.  1910,  S  3188.  And  in  defining  the  mean- 
ing of  words  used  in  the  law  it  is  further 
provided  that  "indorsement"  means  an  in- 
dorsement completed  by  delivery,  and  "hold- 
er" means  the  payee  or  Indorsee  of  a  bill  or 
note,  who  is  in  possession  of  it,  or  the  bear- 
er thereof.  Id.  {  3349.  The  note  in  question 
was  payable  to  order. 

[3]  The  testimony  of  Alden  and  Chapman 
as  to  the  fact  that  the  note  was  in  the  pos- 
session of,  and  one  of  the  bills  receivable 
belonging  to,  the  partnership,  is  not  to  be 
regarded  as  stating  a  mere  legal  conclusion 
at  variance  with  the  note  Itself  and  the  in- 
dorsement thereon,  nor  as  an  opinion  or 
conclusion  upon  facts  appearing  in  the  case, 
but  rather  as  stating  a  fact  within  the  per- 
sonal knowledge  of  the  witness.   Pichler  ri 
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Reese,  171  N.  T.  577,  04  N.  B.  441;  Olson 
v.  O'Connor,  9  N.  D.  304,  84  N.  W.  350,  81 
Am.  St.  Rep.  595.  Chapman's  testimony  on 
the  subject  was.  not  objected  to,  and  although 
objections  were  interposed  to  the  statement 
by  Alden  of  the  fact  of  possession  and  owner- 
ship, and  overruled,  and  the  court's  ruling 
thereon  was  specified  as  error,  the  point  as 
to  the  admissibility  of  the  testimony  is  not 
discussed  in  the  brief  of  appellants.  But 
such  testimony  seems  to  come  within  the 
principle  stated  in  Pichler  v.  Reese,  supra, 
that  witnesses  may  testify  to  facts  which 
are  within  their  own  knowledge,  even  though 
the  facts  are  such  as  the  Jury  is  eventually 
to  determine,  there  being  a  distinction  be- 
tween asking  a  witness  to  testify  to  a  fact 
the  existence  of  which  depends  upon  a  col- 
lection of  facts,  or  upon-  the  construction 
of  a  written  instrument,  and  asking  him  to 
testify  to  a  fact  which  is  necessarily  within 
his  own  knowledge. 

3.  The  further  contentions  of  counsel  for 
appellants  relate  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment  as  against 
the  defendant  bank.  The  additional  facts  to 
be  considered  in  disposing  of  these  conten- 
tions, including  testimony  uncontradicted 
unless  by  the  correspondence  aforesaid  or 
other  documentary  evidence,  may  be  stated 
as  follows:  The  directors  and  stockholders 
of  the.  two  defendant  corporations  of  which 
Deegan  was  the  managing  officer  as  afore- 
said were  practically  the  same,  and  their 
business  was  transacted  in  the  same  building 
and  rooms,  and  at  least  one  other  of  the 
employes  was  in  the  employ  of  both  insti- 
tutions. In  the  front  or  main  room  were 
two  windows— so  called  in  the  testimony 
—supposedly  in  the  framework  or  fixture 
separating  the  private  from  the  public 
part  of  the  room,  one  being  used  gener- 
ally by  the  bank,  and  the  other  by  the 
trust  company,  and  the  vault  and  working 
space  were  used  in  common  by  the  two  in- 
stitutions. Back  of  that  was  a  private  room 
used  by  Mr.  Deegan,  and  in  the  rear  of  that 
a  room  described  in  the  testimony  as  the 
abstract  room  of  the  defendant  loan  and 
trust  company.  The  desk  in  which  the  note 
in  question  and  certain  other  papers  to  be 
mentioned  were  found  was,  in  1912,  in  the 
priviate  room  used  by  Deegan.  In  that  room 
Deegan  transacted  general  banking  business 
and  also  the  business  of  the  loan  and  trust 
company.  The  note  was  found  with  other 
papers  in  an  envelope  upon  which  was  writr 
ten,  when  found,  "Kimball  &  Kimball,"  and 
underneath  that,  "Russell  Kimball  to  Meyer 
&  Chapman."  Among  the  other  papers  was 
a  bill  or  account  of  the  Cody  Trading  Com- 
pany for  $1,498.90  against  Kimball  Bros.,  in- 
cluding a  note  to  that  company  for  $880.31, 
signed  by  Farley  Kimball  and  Russell  Kim- 
ball, attached  to  the  bill,  a  note  of  the  same 
parties  to  E.  K,  Lonabaugh  for  a  small 


amount,  three  notes  to  the  Park  Loan  & 
Trust  Company  signed  by  Russell  Kimball 
and  James  P.  Kimball,  one  for  $500  and  the 
other  two  for  $475  each,  one  note  for  $785  to 
the  same  company  signed  by  Russell  Kimball, 
and  two  slips  of  paper  containing  figures, 
one  of  them  being  evidently  a  computation 
of  interest  and  the  amount  due  on  the  Mey- 
er &  Chapman  note  on  April  15,  1912,  and 
the  other,  without  date,  a  computation  of 
the  total  amount  due  upon  the  several  ob- 
ligations aforesaid,  including  $4,028.59,  the 
computed  amount  due  on  the  Meyer  &  Chap- 
man note,  showing  a  total  of  $7,719.60,  and. 
underneath  that,  but  without  adding  them,* 
the  figures  "188,"  Indicating  that  amount  in 
dollars. 

It  further  appears  that  on  January  17, 
1912,  a  mortgage  release  was  filed  for  rec- 
ord releasing  a  mortgage  of  James  P.  Kim- 
ball to  the  defendant  trust  company,  exe- 
cuted January  1, 1911,  which  release  was  de- 
livered for  filing  by  said  W.  J.  Deegan ;  that 
on  January  15,  1912,  a  mortgage  was  filed 
for  record,  which  purported  to  have  been 
executed  on  January  8,  1912,  and  acknowl- 
edged on  the  13th  of  that  month,  by  James 
P.,  Russell,  Ina  M.,  Farley,  and  Mina  Kim- 
ball to  the  said  Park  Loan  &  Trust  Company, 
covering  with  other  lands  the  lands  Included 
in  the  Meyer  &  Chapman  mortgage  as  describ- 
ed in  the  release  of  that  mortgage.  The 
Meyer  &  Chapman  mortgage  was  the  only 
Hen  on  the  land  covered  thereby  until  the 
last  above  mentioned  mortgage  to  the  trust 
company  was  executed  and  delivered.  On 
January  19,  1912,  the  amount  of  $7,000  was 
deposited  or  placed  to  the  credit  of  Kimball 
&  Kimball  in  the  Park  Loan  &  Trust  Com- 
pany. The  amount  due  the  Cody  Trading 
Company  was  placed  to  Its  credit  in  the  de- 
fendant bank  on  April  23,  1912;  the  release 
of  the  mortgage  to  that  company  having  been 
previously  delivered  to  the  bank,  at  its  re- 
quest 

Russell  Kimball  testified  that  Deegan  had 
informed  him  that  the  trust  company  desired 
a  readjustment  of  the  business  of  the  Kim- 
balls,  so  as  to  secure  all  their  obligations  by 
one  mortgage,  pursuant  to  which  the  mort- 
gage for  $7,000  was  executed  In  January, 
1912,  and  that  by  the  agreement  the  Meyer 
&  Chapman  mortgage  was  to  be  taken  care 
of  by  the  trust  company,  as  well  as  all  the 
other  notes  above  mentioned  found  In  the  en- 
velope aforesaid  with  the  Meyer  &  Chapman 
note,  except  the  one  to  Lonabaugh,  which, 
Mr.  Kimball  stated,  he  did  not  know  had 
been  sold  to  the  trust  company,  and  its  in- 
clusion in  the  new  mortgage  was  a  surprise 
to  him;  and  the  Meyer  &  Chapman  mortgage 
was  to  be  canceled  by  the  execution  of  the 
new  mortgage.  He  also  testified  that  the 
transaction  was  not  with  Deegan  individual- 
ly, but  with  the  trust  company;  that  neither 
the  Meyer  &  Chapman  note  nor  the  release  of 
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the  mortgage  securing  it  had  been  delivered 
or  surrendered  to  him  or  his  brother  by 
either  of  the  defendants,  although  he  had  de- 
manded them  several  times  of  Deegan  as  an 
officer  of  the  trust  company  and  his  as- 
sistants. 

Mr.  Alden  testified  that  he  had  been  ac- 
quainted with  Mr.  Deegan  for  16  or  17  years, 
and  before  the  time  of.  the  tatter's  residence 
at  Cody,  and  that -at  one  time  they  had  work- 
ed together  in  the  Meyer  &  Chapman  bank 
at  Red  Lodge,  Mont.;  that  the  Meyer  & 
Chapman  bank  had  no  personal  dealings 
with  Deegan  after  he  became  connected  with 
the  defendant  bank,  but  when  he  was  acting 
as  cashier  of  that  bank  any  transaction  of 
the  former  bank  with  the  latter  would  go 
through  Deegan  as  cashier;  that  the  note 
and  release  in  question  were  sent  to  the  bank, 
although  the  letter  transmitting  them  may 
have  been  addressed  to  Deegan;  and  that 
all  the  financial  transactions  and  correspond- 
ence between  the  two  banks  had  been  con- 
ducted in  that  way. 

Plaintiff's  first  inquiries  at  the  bank  con- 
cerning the  disposition  of  the  note  and  re- 
lease were  made  while  Deegan  remained 
with  the  bank  as  cashier,  and  his  explana- 
tion was  that  the  papers  had  become  mis- 
placed in  some  way,  and  later  he  made  the 
same  statement  to  plaintiff's  attorney,  who 
called  at  the  bank  to  ascertain  what  had  be- 
come of  the  papers,  and  Invited  and  assisted 
in  a  search  for  them  in  the  bank  vault;  all 
of  which  occurred  after  the  recording  of  the 
release,  but  before  the  plaintiff  or  his  at- 
torney had  ascertained  that  it  had  been  re- 
corded. 

The  specific  contentions  upon  all  the  evi- 
dence are:  That  to  establish  a  liability 
against  the  bank  it  was  necessary  to  show 
"ostensible  authority"  in  Deegan  as  its 
agent  to  make  the  representations  in  his  let- 
ter of  January  12,  1912,  respecting  a  real 
estate  loan  to  the  Kimballs,  and  that  the 
evidence  fails  to  show  such  authority;  that, 
the  bank  being  prohibited  by  the  National 
Banking  Law  from  making  loans  on  real 
estate,  Meyer  &  Chapman  were  charged  with 
knowledge  that  Its  agent  was  without  au- 
thority to  solicit  the  mortgage  release  for  the 
purpose  of  consummating  a  real  estate  loan ; 
that  Deegan's  letters  signed  either  "Assist- 
ant Cashier"  or  without  official  description 
had  no  effect  except  to  bind  him  personally ; 
and,  finally,  that  if  he  acted  at  all  in  a  rep- 
resentative capacity,  his  representations 
were  made  as  the  agent  of  the  trust  com- 
pany, and  not  as  agent  of  the  bank. 

[4, 1]  The  right  to  recover  against  the 
bank  does  not  depend  upon  the  statement  pr 
representation  with  reference  to  the  nego- 
tiation of  a  real  estate  loan  for  the  debtor, 
but  upon  the  fact  of  its  receiving  and  accept- 
ing the  note  for  collection  together  with  the 
release,  and  wrongiully  disposing  of  the 


same.  What  was  said  with  reference  to  a 
real  estate  loan  in  the  letter  requesting  that 
.the  note  and  release  be  sent  to  the  bank  was 
evidently  to  explain  the  probability  or  ex- 
pectation of  payment  through  negotiations 
then  pending,  and  it  is  immaterial  whether 
the  bank  was  or  was  not  a  party  to  such 
negotiations,  or  whether  its  cashier  was  au- 
thorized in  his  capacity  as  such  officer  to 
negotiate  the  loan  or  to  represent  that  It  was 
being  negotiated  by  the  bank.  But  the  state- 
ment in  the  letter  that  "we  are  negotiating 
a  real  estate  loan  for  the  Kimballs  here" 
does  not  necessarily  mean  or  imply  that  the 
bank  was  intending  or  expecting  to  make 
the  loan  direct  or  with  money  under  its  con- 
trol, and  therefore  was  not  notice  to  Meyer 
&  Chapman  that  an  illegal  loan  was  contem- 
plated, charging  them  with  knowledge  of 
want  of  authority  in  the  cashier  to  act  for 
the  bank  in  requesting  the  sending  of  the  pa- 
pers to  the  bank.  Nor  would  the  situation  be 
affected  by  any  intention  of  the  bank  to  make 
a  real  estate  loan.  The  owner  of  the  note 
and  mortgage  would  not  be  bound  to  inquire 
concerning  the  security  to  be  taken  by  the 
bank  if  it  advanced  the  money. 

[8-8]  The  acceptance  of  commercial  paper 
for  collection  by  banking  corporations  "is  a 
well-settled  Incident  of  the  banking  business, 
and  they  will  be  liable  In  case  they  fall  to 
perform  their  duties  in  making  the  collec- 
tion." 3  R,  C.  L.  424;  7  C.  J-  597,  619,  620. 
And  see  Porter  v.  Packers'  Nat.  Bank,  95 
Neb.  223,  145  N.  W.  255;  Knapp  v.  Saunders, 
15  S.  D.  464,  90  N.  W,  137.  And  the  cashier 
clearly  had  authority  to  accept  for  the  bank 
the  papers  in  question  here,  and  his  letter 
requesting  that  they  be  sent  to  the  bank 
serves,  with  the  other  correspondence,  to 
show  the  conditions  or  understanding  upon 
which  the  bank  received  them.  The  cashier 
of  a  bank  is  generally  its  chief  executive 
officer  and  its  general  agent  In  the  transac- 
tion of  Its  legitimate  business.  1  Morse  on 
Banks  and  Banking  (5th  Ed.)  f  152;  3  R. 
C.  L.  444;  First  Nat.  Bank  v.  Seass,  158  111. 
App.  122.  He  has  charge  of  the  bank's  cor- 
respondence, "and  letters  on  corporate  busi- 
ness'are  properly  addressed  to  him,  and 
whatever  statements  or  Information  are  con- 
tained in  them  will,  in  law,  affect  the  bank 
with  notice."  1  Morse  on  Banks  &  Banking 
(5th  EM.)  f  162.  "Those  acts  which  consti- 
tute the  ordinary  and  customary  functions 
of  cashiers,  and  which  he  has  inherent  pow- 
er to  do,  bind  the  bank  as  its  own  acts  in 
favor  of  any  person  dealing  with  the  bank 
and  having  no  notice  of  any  restriction  upon 
the  cashier."  Id.  1 171. 

The  conclusion  cannot  be  avoided  that  the 
note  and  release  were  sent  to  and  received 
by  the  bank.  Deegan's  request,  over  his  sig- 
nature as  assistant  cashier,  was  that  they 
be  seqt  to  the  bank  and  the  letter  inclosing 
the  release  stated  that  it  was  in  reply  to 
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his  letter,  and  that  the  release  was  Inclosed 
"as  per"  that  request.  The  failure  to  send 
the  note  at  the  same  time  is  Dot  explained 
In  the  evidence,  but  Alden  testified  as  his 
recollection  that  it  was  Inclosed  with  the  let- 
ter of  April  15, 1912,  signed  "J.  W.  Chapman 
—Alden,"  upon  Chapman  receiving  a  com- 
munication by  telephone,  who  then  dictated 
the  letter.  As  stated  above,  the  reply  to  that 
letter  was  written  upon  a  letter  head  of  the 
bank,  and  stated  the  expectation  that  the 
amount  due  would  be  remitted  within  a  few 
days.  It  is  probably  true  that  in  negotiat- 
ing or  making  the  loan  to  take  up  the  sev- 
eral Kimball  obligations  Deegan  was  acting 
for  the  trust  company,  but  we  regard  the 
evidence  as  clearly  showing  that  he  assumed 
to  represent  the  bank  in  requesting  and  re- 
ceiving the  papers  from  Meyer  &  Chapman, 
and  that  the  latter  understood,  as  they  had 
a  right  to  do,  that  he  was  representing  the 
bank  in  that  matter.  The  trust  company 
was  not  mentioned  in  any  of  the  correspond- 
ence, and  the  evidence  shows  that  Mey- 
er &  Chapman  had  no  dealings  with  that 
company. 

Another  action  brought  in  the  United 
States  District  Court  for  Wyoming  by  the 
Meyer  &  Chapman  State  Bank  was  one 
brought  against  the  defendant  bank  as  for 
money  loaned,  and  involved  correspondence 
on  the  part  of  the  bank  signed  by  Deegan  as 
Its  cashier,  written  on  letter  heads  of  the 
bank,  and  also  a  telephone  communication 
between  Deegan  and  Chapman.  At  the  con- 
clusion of  the  evidence  In  that  case  the  trial 
court  announced  that  the  plaintiff  had  not 
established  Its  case,  and  that,  taking  It  al- 
together, it  showed  that  there  was  no  guar- 
anty by  the  bank,  but  the  remedy,  if  any, 
was  against  Deegan,  and  judgment  was  ren- 
dered for  the  defendant  The  cause  was  tak- 
en on  error  to  the  Circuit  Court  of  Appeals 
for  the  Kighth  Circuit,  where  the  judgment 
was  reversed,  and  the  court  said : 

"The  evidence  clearly  shows  that  he  [Deegan] 
represented  the  paper  as  a  part  of  the  assets  of 
defendant's  bank,  and  that  he  offered  it  as  col- 
lateral for  a  loan  to  bis  bank.  Defendant  can- 
not escape  the  repayment  of  money,  which  it 
received  and  used,  upon  a  showing  that  the  note 
which  it  offered  as  collateral  to  the  loan  in  fact 
did  not  belong  to  it  Whether  that  was  so  or 
not,  the  loan  was  certainly  made  to  it."  Meyer 
&  Chapman  State  Bank  v.  First  Nat  Bank  of 
Cody,  248  Fed.  679,  160  O.  C.  A.  579. 

We  conclude  that  the  judgment  must  be 
affirmed,  and  it  will  be  so  ordered. 
Affirmed. 

BEARD,  0.  J.,  concurs. 
BLYDENBURGH,  J.,  being  ill,  did  not  par- 
ticipate in  the  decision. 


(30  Aril.  4X1) 

HOPKINS  et  al.  v.  SCHOOL  DIST.  NO.  11 
OF  YUMA  COUNTY  et  aL  (No.  1682.) 

(Supreme  Court  of  Arizona.    Jane  4,  1919.) 

L  Schools  and  School  Districts  <g=>37(3)— 
Subdivision— Proceedings— Necessity  or 
Petition. 

Despite  Civ.  Code  .1918,  par.  2418,  subd.  2, 
the  board  of  supervisors  of  a  county,  under 
paragraph  2722,  have  no  jurisdiction  to  form 
two  districts  out  of  a  school  district  by  sub- 
dividing it  ignoring  the  requirements  of  para- 
graph 2720,  requiring  a  petition  to  be  filed  with 
the  board. 

2.  Schools  and  School  Districts  «=>111— 
Division  of  School  Districts  —  Behest 
OF  Taxpayers— Injunction. 
A  school  district  and  its  trustees  in  their 
official  capacity  and  as  taxpayers  and  residents 
held  entitled  to  enjoin  enforcement  of  a  void 
divisioD  of  the  district  into  two  districts  by  the 
board  of  supervisors  of  the  county,  because 
enforcement  of  the  order  would  deprive  com- 
plainants of  their  property  rights,  and  cause 
them  injury  not  to  be  compensated  by  dam- 
ages. 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; S.  Lb  Pattee,  Judge. 

Action  by  School  District  No.  11  of  Yuma 
County,  State  of  Arizona,  and  others,  against 
B.  F.  Hopkins  and  others,  as  the  Board  of 
Supervisors  of  Yuma  County,  and  another. 
From  an  order  granting  temporary  injunc- 
tion, defendants  appeal.   Judgment  affirmed. 

Thomas  D.  Molloy,  of  Yuma,  for  appel- 
lants. 

W.  F.  Timmons,  of  Yuma,  for  appellees. 

ROSS,  J.  This  is  an  action  of  injunction 
by  the  trustees  of  school  district  No.  11  and 
W.  V.  Wright  In  their  official  capacity  and  as 
taxpayers  and  residents  of  said  school  dis- 
trict asking  that  the  board  of  supervisors 
and  the  superintendent  of  schools  of  Yuma 
county  be  restrained  and  enjoined  from  di- 
viding said  school  district  into  two  school 
districts. 

The  case  was  tried  upon  the  pleadings, 
which  fully  set  forth  all  the  facts,  as  well  as 
a  great  deal  of  extraneous  matter.  The  ma- 
terial facts  are  as  follows:  School  district 
No.  11,  on  April  22,  1918,  and  for  some  time 
prior  thereto,  was  a  duly  organized  and  exist- 
ing school  district  of  Yuma  county,  carrying 
on  and  maintaining  a  public  schooL  The  area 
of  the  district  was  a  compact  rectangular 
body  of  about  18  sections  of  land.  On  April 
22d,  79  persons,  representing  themselves  as 
qualified  electors  of  said  school  district  pre- 
sented to  the  board  of  supervisors  of  Yuma 
county  a  petition,  praying  that  the  bounda- 
ries of  the  school  district  be  changed  by  cut- 
ting about  six  sections  off  of  the  south  por- 
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tlon  thereof.  The  petition  is  silent  as  to  the 
disposition  to  be  made  of  this  portion  of 
territory  sliced  from  district  No.  11.  There 
is,  however,  a  recital  In  the  petition  to  the 
effect  that  school  district  11  contains  too 
much  territory;  that  the  town  of  Somerton, 
aitaated  in  the  lopped-off  portion  of  school 
district  No.  11  is  about  to  be  Incorporated, 
and  needs  a  school  district  of  its  own  within 
its  boundaries;  that  the  trustees  of  No.  11, 
in  fact,  had  moved  the  building  from  with- 
out to  within  the  limits  of  Somerton,  there- 
by endangering  .  the  district's  title  to  two 
acres  of  land  from  which  the  building  was 
removed,  the  same  being  granted  the  district 
on  condition  it  be  used  for  school  purposes. 
It  further  mentions  the  existence  of  a  bit- 
ter rivalry  between  the  people  of  the  north- 
ern portion  and  the  people  of  the  southern 
portion  of  the  district  as  to  the  locatiori  of 
the  8choolhou8e,  and  asserts  that  "unless 
there  is  a  division  of  district"  this  rivalry 
will  continue,  to  the  disadvantage  of  the 
pupils  attending  the  school  of  said  district. 

It  Is  shown  by  the  petition  and  by  the 
pleadings  that  the  school  building  of  the  dis- 
trict is  in  what  is  hereinafter  known  as  Som- 
erton school  district  No.  9,  and  that  two  of 
the  trustees  reside  therein.  . 

This  petition  was,  before  it  was  presented 
to  the  board  of  supervisors,  presented  to  the 
superintendent  of  schools  for  her  action 
thereon,  and  was  by  her  disapproved. 

On  the  22d  of  April,  1918,  being  the  day 
of  the  filing  of  said  petition,  the  board  of 
supervisors,  acting  thereon,  passed  a  reso- 
lution, granting  the  prayer  of  said  petition, 
and  by  said  resolution  formed,  or  attempted 
to  form,  two  school  districts  out  of  school 
district  No.  11,  giving  the  north  portion 
thereof  the  name  of  school  district  No.  11, 
and  the  south  portion  thereof  the  name  of 
Somerton  school  district  No.  9,  two-thirds  of 
the  area  of  the  original  district  comprising 
school  district  No.  11  and  one-third  compris- 
ing the  Somerton  district. 

The  defendants,  board  of  supervisors  and 
superintendent  of  schools  of  Yuma  county, 
were  proceeding  or  threatening  to  proceed  to 
the  organization  of  said  school  districts  by 
the  appointment  of  trustees,  etc.  The  lower 
court,  upon  this  showing,  ordered  the  issu- 
ance of  a  temporary  injunction  against  the 
appellants,  from  which  order  this  appeal  Is 
taken. 

It  is  the  contention  of  appellees  that  the 
resolution  of  the  board  of  supervisors  was 
null  and  void,  as  being  made  and  entered 
without  power  or  Jurisdiction,  and  that  view 
was  adopted  by  the  trial  court  The  con- 
tention of  appellants  is  that  the  resolution  of 
the  board  of  supervisors  was  one — not  to  di- 
vide the  old  district— but  to  "change  the 
boundaries"  thereof,  and  that  the  board  pos- 
sessed the  power  and  authority,  under  the 
law,  upon  the  filing  of  said  petition  with 


them,  to  make  the  order  or  pass  the  resolu- 
tion here  attacked.  These  contentions  In- 
volve the  construction  of  chapter  7,  entitled 
"School  Districts,"  being  paragraphs  2719  to 
2725,  inclusive,  Civil  Code  1913. 

In  this  chapter  provision  is  made  for  the 
formation  of  school  districts,  for  the  consoli- 
dation of  two  or  more  districts,  and  also  for 
the  "changing  of  boundaries"  of  districts. 
Paragraph  2720  authorizes  the  creation  of  a 
new  district  when  the  parents  or  guardians 
of  at  least  10  school  census  children  petition 
therefor,  setting  forth  the  boundaries  of  the 
proposed  new  district,  If  the  petitioners  re- 
side a  greater  distance  than  four  miles  from 
a  district  schoolhouse;  or.  If  a  district  con- 
tains 260  school  census  children  according 
to  the  next  preceding  school  census,  upon  a 
petition  of  15  per  cent,  of  the  parents  or 
guardians  residing  in  the  district  to  be  form- 
ed, giving  its  boundary,  a  new  district  may 
be  formed  by  the  subdivision  of  the  old  one. 

Changes  of  boundaries  of  school  districts 
may  be  made  by  the  board  of  supervisors  ac- 
cording to  paragraph  2722,  when  10  or  more 
qualified  electors  manifest  their  desire  by  pe- 
tition to  the  county  superintendent  of 
schools,  setting  forth  the  proposed  changes 
and  the  reasons  for  the  same,  the  superin- 
tendent to  approve  or  disapprove,  and  trans- 
mit the  same  to  the  board  of  supervisors 
whose  action  thereon  shall  be  final.  This 
paragraph  contains  a  proviso  to  the  effect 
that  if  a  subdivision  of  a  city  or  incorporat- 
ed town  lies  outside  of  the  school  district, 
Including  the  city  or  town,  such  subdivision 
may  be  annexed  to  the  city  or  town  school 
district  by  the  board  of  trustees  thereof,  up- 
on petition  of  a  majority  of  the  school  elec- 
tors of  the  subdivision,  in  which  case  the 
trustees  shall  Indorse  on  the  petition  favora- 
ble action  and  transmit  the  same  to  the  su- 
perintendent, but  the  same  shall  not  be  ef- 
fective until  the  1st  day  of  July  following. 
That  Is,  where  the  annexation  of  territory  to 
a  municipal  school  district  is  sought,  no  ac- 
tion by  the  board  of  supervisors  is  required. 
Changes  of  boundaries  in  all  other  cases 
must  be  accomplished,  if  at  all,  through  the 
superintendent  of  schools  and  the  board  of 
supervisors  acting  together. 

[1]  There  is  one  expression  in  paragraph 
2722  indicating  what  the  words  "change  of 
boundaries"  mean  or  may  mean,  and  that  is 
contained  in  the  proviso  by  which  a  subdivi- 
sion of  a  city  or  town  may  annex  itself  to 
the  municipal  school  district  by  appropriate 
action.  It  Is  evident  that  this  paragraph  has 
no  reference  to  the  subdividing  of  an  exist- 
ing district  into  two  or  more  districts.  That 
is  provided  for  by  paragraph  2720.  The  ap- 
pellants attempted  to  form  two  districts  out 
of  district  No.  11  by  subdividing  it,  ignor- 
ing the  requirements  of  paragraph  2720,  and 
claiming  the  right  to  act  under  the  terms  of 
paragraph  2722.    The  only  provision  for 
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forming  a  new  district  by  the  division  of  an 
old  one  is  found  in  paragraph  2720,  and  be- 
fore that  may  be  done,  it  must  be  made  to 
appear  in  the  manner  therein  provided  that 
the  old  district  contains  more  than  250  school 
census  children,  or  that  the  petitioners  re- 
side more  than  four  miles  from  the  school- 
house  of  such  district  The  petition  present- 
ed to  the  appellant  board  of  supervisors  does 
not  set  forth  this  jurisdictional  fact,  nor 
does  it  otherwise  appear  that  school  district 
No.  11  contained  more  than  250  school  chil- 
dren according  to  the  next  preceding  school 
census,  nor  that  the  petitioners  reside  more 
than  four  miles  from  a  schoolhouse.  We 
conclude  that  the  order  of  the  board  of  su- 
pervisors subdividing  the  district  was  made 
without  jurisdiction,  and  is  null  and  void. 
The  proceeding  was  not  one  to  change  the 
boundaries  of  school  district  No.  11,  but  dis- 
tinctly one  conceived  and  carried  out  to  di- 
vide the  old  district  so  as  to  form  a  new  dis- 
trict from  the  portion  lopped  off  of  the  old 
one.  There  appears  no  effort  to  evade  or 
cover  up  this  purpose,  for  at  the  same  sit- 
ting and,  so  far  as  we  know,  as  a  part  of  the 
resolution  dividing  district  No.  11,  a  new  dis- 
trict, Somerton  No.  9,  was  formed,  or  at- 
tempted to  be  formed.  This  new  district  was 
created  by  the  board  on  its  own  motion.  No 
petition  praying  for  its  formation,  as  requir- 
ed by  paragraph  2720,  was  filed  with  the 
board. 

Appellants  point  us  to  subdivision  2,  par. 
2418,  Civil  Code,  as  authority  for  their  ac- 
tion in  this  regard.  By  this  statute  boards 
of  supervisors  are  given  jurisdiction  and 
power,  under  such  limitations  and  restric- 
tions as  are  prescribed  by  law,  "  •  *  • 
(2)  to  divide  the  counties  Into  districts  or 
precincts  as  may  be  required  by  law. 
•   •   * » 

The  Jurisdiction  to  form  districts  here 
vested  in  the  board,  if  they  be  school  dis- 
tricts, must  be  exercised  in  the  manner  and 
under  the  limitations  and  restrictions  as  are 
set  forth  in  chapter  7,  supra.  The  requisite 
petition,  asking  for  the  formation  of  the  new 
district,  whether  it  be  because  of  the  dis- 
tance of  petitioners  from  a  schoolhouse  al- 
ready In  use,  or  because  of  an  excessive  pop- 
ulation, must  first  be  presented  to  the  board 
before  action  taken.  Such  petition  is  Juris- 
dictional, and  action  without  it  is  null  and 
void. 

Paragraph  2723  provides  for  the  consolida- 
tion of  two  or  more  districts  Into  one. 
While  the  effect  would  be  to  "change"  or 
obliterate  the  boundaries  of  the  consolidated 
districts,  no  one  would  contend  that  the 
board  of  supervisors  could  assume  to  act,  in 
effecting  the  consolidation,  under  paragraph 
2722.  The  change  of  boundaries  arising  by 
reason  of  consolidation  must  be  accomplish- 
ed by  .  petition  and  election,  as  provided  in 
paragraph  2723.    "The  change  of  bounda- 


ries" does  not  mean  changes  caused  by  the 
division  of  old  districts  into  two  or  more  dis- 
tricts, nor  the  consolidation  of  districts. 
Just  what  it  may  mean  is  not  involved  in 
this  case,  and  it  will  be  time  enough  to 
search  out  its  meaning  when  a  case  requir- 
ing it  is  before  us.  It  will  suffice  to  say  to 
give  it  the  construction  contended  for  by  ap- 
pellants would  be  to  disregard  a  well-known 
canon  of  construction,  sequiring  that  every 
word,  phrase,  and  sentence  used  in  a  law 
should  be  given  some  meaning,  if  possible. 
If  it  be  given  the  meaning  claimed  by  appel- 
lants, paragraph  2720  might  just  as  well 
have  been  left  out 

[2]  It  is  contended  by  appellants  that  the 
wrong  remedy  was  adopted.  We  think  the 
rule  stated  in  22  Cyc  891G,  applicable  here. 
It  is  there  said: 

"A  municipality  and  its  officials  will  be  en- 
Joined  from  acting  under  and  enforcing  a  void 
ordinance,  when  the  proposed  enforcement  would 
deprive  the  complainant  of  his  property  or 
property  rights,  and  will  cause  him  injury  which 
cannot  be  compensated  by  damages,  or  where 
the  illegal  action  will  give  rise  to  a  multiplici- 
ty of  actions  at  law  if  it  is  not  prevented." 

It  is  apparent  that  If  we  should  hold  the 
action  of  appellants  legal  and  as  authorized 
under  paragraph  2722,  concerning  changes 
of  boundaries,  the  district  of  Somerton  No.  9 
could  lay  no  claim  to  any  of  the  moneys  be- 
longing to  the  old  district  for  the  reason  the 
statute  nowhere  authorizes  any  credit  be 
given  the  lopped-off  portion  of  a  district 
caused  by  a  change  of  boundary.  Mere 
change  of  boundaries  of  a  district  does  not 
disturb  the  public  moneys  belonging  to  the 
district  at  the  time  of  change.  And  If  the 
view  be  taken  that  Somerton  school  district 
No.  9  is  a  new  district  entitled  to  a  division 
of  the  funds  of  the  old  district  as  soon  as 
school  is  actually  commenced  therein,  as  pro- 
vided in  paragraph  2724,  we  have  this  anom- 
alous situation:  The  old  district  No,  11, 
with  all  the  public  moneys  in  its  treasury, 
but  no  school  building,  and  the  new  district 
No.  9  with  the  school  building,  but  no  funds 
to  carry  on  school.  The  parents  and  guard- 
ians of  school  children  and  the  taxpayers  of 
school  district  No.  11  had  a  real  and  sub- 
stantial right  to  have  the  schools  of  district 
No.  11  open  and  maintained  in  the  manner 
and  for  the  purposes  provided  by  law.  If 
appellants  were  allowed  to  consummate  what 
was  undertaken  by  them,  the  taxpayers  and 
parents  and  guardians  of  children  would  cer- 
tainly be  deprived  of  property  rights  and 
caused  injury  which  could  not  be  compen- 
sated in  damages. 

We  think  a  case  was  made  calling  for  the 
exercise  of  the  equitable  powers  of  the  court. 

The  judgment  is  affirmed. 

CUNNINGHAM,  O.  J,  and  BAKER,  J., 
concur. 
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SHEA  et  il  t.  WOOD. 


(Supreme  Court  of  Arizona.    June  4,  1919.) 

1.  Landlord  and  Tenant  ®=o323— Implied 
Cboppkb'b  Contract— Creation. 

Under  pleading  and  answer  in  a  suit  show- 
ing, among  other  things,  that  defendant  enter- 
ed on  land  of  plaintiff  under  contract  to  put 
in  milo  maize  crop  with  division  of  crop,  and 
that  defendant,  with  knowledge  of  plaintiff's 
foreman,  contrary  to  expectation  of  plaintiff, 
planted  maize  between  rows  of  cotton  left  stand- 
ing on  the  land,  that  defendant  did  not  claim 
the  cotton,  but  did  claim  services  and  money 
spent  in  caring  for  cotton,  held  to  authorize  the 
court  to  presume  that  as  to  the  cotton  defendant 
was  impliedly  a  cropper  and  not  a  tenant. 

2.  Landlord  and  Tenant  <8=>329— Implied 
Cropper's  Contract— Termination. 

An  implied  cropper's  contract  in  relation  to 
cotton  cared  for  by  having  contract  with  owner 
of  land  to  put  in  milo  maize  crop  may  be  ter- 
minated by  owner  at  any  time. 

3.  Landlord  and  Tenant  «=>329— Implied 
Cropper's  Contract— Rights  of  Parties. 

On  termination  by  owner  of  an  implied  crop- 
per's contract  in  relation  to  cotton  cared  for 
by  one  having  contract  with  owner  of  land, 
to  put  in  milo  maize  crop,  owner  by  implication 
promised  to  pay  cropper  reasonable  value  of 
service*  rendered  and  charges  paid  for  water 
not  furnished  by  owner. 

4.  Set-Oft  and  Counterclaim  «=>13— In  In- 
junction Suit — Counterclaim  fob  Serv- 
ices—Implied Cropper's  Contract. 

In  suit  to  enjoin  harvesting  of  cotton  by 
cropper  under  contract  to  put  in  maize  crop, 
facts  showing  an  implied  cropper's  contract  as 
to  the  cotton,  defendant  cropper  could  counter- 
claim for  services  rendered  in  caring  for  cot- 
ton and  charges  paid  for  water  which  owner 
should  have  paid. 

6.  Appeal  and  Error  $=>1177(6)— Determi- 
nation of  Cause  —  Failure  to  Submit 
Real  Issues— New  Trial. 
Where  pleading  and  answer  in  suit  to  en- 
join harvesting  of  cotton  established  an  im- 
plied cropper's  contract  as  to  cotton  based  on 
facta  that  defendant  entered  plaintiff's  land  un- 
der contract  to  put  in  milo  maize  crop,  and  ho 
planted  maize  between  rows  of  cotton  which  had 
been  left  standing  on  the  land,  but  the  real 
issue  between  the  parties,  namely,  whether  de- 
fendant cultivated  the  cotton  at  all,  or,  if  he 
did,  amount  of  compensation  therefor  and  ad- 
justment of  account  for  water  charges  paid  by 
defendant,  were  not  submitted,  cause  will  be 
remanded  for  trial  of  those  issues;  answers  to 
the  interrogatories  being  conflicting  and  ver- 
dict not  responsive. 

Appeal  from  Superior  Court,  Maricopa 
County;  B.  O,  Stanford,  Judge. 

Injunction  suit  by  R.  J.  Shea  and  M.  P. 
Shea,  doing  business  as  the  T.  J.  Shea's 
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Sons  Company,  against  S.  B.  Wood.  From 
(No.  1683.)        the  decree  rendered,  plaintiff  appeals.  Re- 
versed, and  cause  remanded  for  new  trial  of 
designated  issues. 


The  appellants  and  appellee  entered  into 
a  contract  on  the  18th  day  of  July,  1917,  in 
words  and  figures  following: 

"Glendale,  Ariz.  July  18,  1917.  It  is  hereby 
understood  and  agreed  upon  between  T.  J. 
Shea's  Sons  Company,  herein  known  as  the  par- 
ty of  the  first  part,  and  S.  B.  Wood,  herein 
known  as  the  party  of  the  second  part,  that 
said  parties  of  the  first  part  shall  furnish  to 
said  party  of  the  second  part  40  acres,  more  or 
less,  of  land  on  K  avenue,  between  laterals  17 
and  18,  to  raise  a  crop  of  milo  maize.  Said 
parties  of  the  first  part  to  furnish  seed  and  wa- 
ter required  to  bring  crop  to  maturity  and.  to 
bear  one-half  of  threshing  expense.  Said  par- 
ties of  the  first  part  are  to  receive  one-half  of 
grain  produced  under  this  contract 

"The  said  party  of  the  second  part  agrees  to , 
plant,  irrigate  and  cultivate  this  crop  and  to 
give  same  personal  care  and  effort  to  bring  said 
crop  into  full  production  and  maturity  and  to 
bear  one-half  of  the  threshing  expense.  Said 
party  of  the  second  part  to  receive  one-half  of 
grain  produced  under  this  contract" 

Duly  signed  by  the  parties. 

The  possession  of  the  land  was  delivered 
to  Wood  about  the  date  of  the  said  agreement. 
At  the  time  Wood  took  possession,  an  in- 
ferior crop  of  cotton  was  growing  on  the 
land.  The  plaintiffs  expected  that  the  crop 
of  cotton  would  be  plowed  out  and  a  crop  of 
milo  maize  planted  instead  of  the  cotton. 
The  cotton  was  not  plowed  up,  but  the  milo 
maize  was  planted  between  the  rows  of  cot- 
ton. So  planted,  Wood  paid  for  water  and 
cultivated  the  land  with  two  crops  growing 
in  alternative  rows,  a  row  for  cotton  and  a 
row  for  milo  maize. 

The  Shea's  foreman  saw  the  two  crops 
growing ;  and  they  knew  that  the  cotton  was 
not  plowed  up,  but  left  to  grow  as  planted. 

On  November  5,  1917,  this  action  was  com- 
menced, praying  an  order  against  Wood,  en- 
joining and  restraining  him  from  gathering 
any  part  of  said  cotton,  alleging  that  he  had 
commenced  to  gather  such  crop  and  appro- 
priate the  same  to  his  own  use.  The  plain- 
tiffs praying  for  a  recovery  of  the  value  of 
the  cotton  thus  harvested  by  Wood,  and  for 
general  relief.  The  temporary  Injunction 
was  granted. 

The  defendant  demurred  on  the  ground 
that  the  facts  stated  do  not  entitle  the  plain- 
tiffs to  the  relief  demanded.  He  answered  by 
admitting  the  contract  of  July  18,  1917 ;  the 
planting  of  the  milo  maize  and  the  cultiva- 
tion of  both  crops ;  the  purchase  of  water  for 
the  irrigation  of  the  crops.  And  he  "further 
alleges  that  he  has  managed  and  cultivated 
said  premises  at  all  times  in  a  good  and  hus- 
bandlike manner,  and  that  he  has  managed 
the  cultivation  of  all  crops  growing  on  said 
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land  for  the  purpose  of  conserving  the  same 
and  for  the  benefit  of  plaintiffs  and  defend- 
ant herein."  The  defendant  prays  the  dis- 
missal of  the  complaint  and  injunction,  and 
a  judgment  declaring  his  ownership  in  the 
cotton  crop,  and  damages  for  plaintiffs'  In- 
terference with  his  progress  of  the  work. 

The  court  overruled  defendant's  demurrer, 
and  the  action  was  tried  before  the  court 
with  a  Jury.  8pecial  interrogatories  were 
submitted  to  the  Jury,  and  upon  the  answers 
returned  to  a  portion  of  said  interrogatories 
and  further  finding  of  fact,  the  Judgment 
was  entered  for  the  defendant  for  $500  and 
costs.  The  plaintiffs  appeal  from  the  order 
refusing  a  new  trial  and  from  the  judgment. 

Cox  8c  Moore,  of  Phoenix,  for  appellants. 
Gandy  &  Cunningham,  of  Phoenix,  for  ap- 
pellee. 

CUNNINGHAM,  a  J.  (after  stating  the 
facts  as  above).  The  plaintiffs  assert  their 
possession  of  the  cotton  in  question  as  it 
stands  on  the  ground,  for  the  reasons  that 
the  cotton  was  cultivated  and  irrigated  from 
July  18,  1917,  when  the  land  was  delivered 
to  the  defendant  under  a  cropper's  contract 
The  written  contract  between  the  parties 
concerns  only  a  milo  maize  crop  to  be  planted 
on  the  same  ground  on  which  the  cotton  was 
then  growing.   The  plaintiffs  allege: 

"Par.  5.  That  defendant  did  not  plant  and 
cultivate  said  crop  of  milo  maize  in  a  husband- 
like manner,  nor  did  he  cultivate  aaid  crop  of 
maize  as  provided  and  contemplated  by  said 
agreement,  but  allowed  said  cotton  to  stand  and 
continue  to  grow,  and  without  cultivation  there- 
of a  large  part  of  said  cotton  which  had  been 
planted  and  cultivated  by  plaintiffs  grew  to 
maturity,  and  that  there  is  now  on  said  land 
a  large  and  valuable  crop  of  cotton  which  be- 
longs to  the  plaintiffs,  and  in  which  defendant 
bas  no  right,  title,  or  interest." 

Paragraph  6,  briefly  referred  to,  sets  forth 
that  the  defendant  has  commenced  harvesting 
the  said  cotton,  and  that  the  plaintiffs  have 
"forbidden  defendant  to  go  on  said  premises 
for  said  purpose  of  picking  said  cotton,  and 
has  notified  him  not  to  Interfere  with  plain- 
tiffs' cotton  crop/'   Paragraph  7  admits: 

"That  defendant  has  a  lease  on  said  lands 
for  the  purpose  of  raising,  cultivating,  and  gath- 
ering said  crop  of  milo  maize,  •  *  *  and 
that  although  plaintiffs  notified  defendant  not 
to  molest  or  interfere  with  said  cotton,  de- 
fendant has  thereafter  in  disregard  of  said 
notice,  and  of  plaintiffs'  rights  in  said  prop- 
erty, continued  to  gather  said  cotton  and  ap- 
propriate same  to  his  use,  and  threatens  to  con- 
tinue gathering  same  *  *  *  unless  restrain- 
ed by  this  court  *  •  * " 

The  plaintiffs  demand  relief:  First,  an 
accounting  for  the  cotton  defendant  has 
converted  by  harvesting;  a  restraining  order 
preventing  defendant  from  harvesting  other 
of  the  cotton ;  for  costs ;  and  for  general  re- 


lief. The  milo  maize  contract  Is  annexed  to 
the  complaint. 

The  defendant  admits  the  making  of  the 
milo  maize  agreement;  admits  his  possession 
under  the  agreement;  denies  Its  breach  as 
alleged  by  plaintiffs;  alleges  that  he  planted 
the  milo  maize  crop  as  agreed ;  alleges  that 
plaintiffs  failed  to  furnish  Irrigating  water 
as  they  agreed,  and  the  defendant  was  com- 
pelled, by  such  failure  to,  and  he  did,  pur- 
chase and  pay  for  the  water;  admits  'that 
at  the  time  of  the  entry  of  this  defendant 
into  and  upon  the  said  premises  there  was 
standing  on  said  premises  cotton  which  this 
defendant  did  not  disturb,  and  which  plain- 
tiffs had  expressly  abandoned,  and  that  the 
milo  maize  was  planted  along  and  between 
the  rows  of  said  cotton." 

The  defendant  alleges  that  he  has  cultivat- 
ed said  milo  maize  crop  In  a  husbandlike 
manner,  "according  to  the  course  and  prac- 
tice followed  by  the  ranchers  In  the  commu- 
nity, and  that  there  Is  now  growing  upon  said 
premises  a  crop  of  milo  maize  not  yet  ma- 
tured; and  defendant  therefore  alleges  that 
by  reason  of  the  failure  of  the  said  plaintiffs 
to  carry  out  and  perform  their  part  of  the 
contract  hereinabove  referred  to,  which  were 
on  their  part  to  be  performed,  this  defendant 
has  and  does  claim  the  right,  title,  and  inter- 
est in  and  to  the  said  cotton  now  upon  said 
premises  by  reason  of  Irrigating  and  culti- 
vating the  same." 

The  defendant  alleges  that  he  expects  to 
account  for  the  cotton  harvested  by  him  "at 
the  outcome  of  this  suit,"  and  he  "further  al- 
leges that  he  has  managed  and  cultivated  said 
premises  at  all  times  In  a  good  and  husband- 
like  manner,  and  that  he  has  managed  the 
cultivation  of  all  crops  growing  on  said  lands 
for  the  purpose  of  conserving  the  same  and 
for  the  benefit  of  plaintiffs  and  defendant 
herein." 

The  defendant  claims  damages  by  reason 
of  plaintiffs'  Interference  with  the  cultiva- 
tion of  said  land  and  the  crops  growing 
thereupon,  and  by  reason  of  the  stopping  of 
said  work  on  account  of  said  injunction  here- 
tofore issued,  in  the  sum  of  $600.  He  prays 
that  the  injunction  be  dissolved ;  that  he  be 
decreed  to  be  the  owner  of  said  crop  of  cot- 
ton ;  that  he  recover  judgment  for  said  $500, 
together  with  costs. 

The  plaintiffs,  in  brief,  contend  in  their 
pleadings  that,  because  the  defendant  did 
not  plow  out  the  cotton  he  found  growing 
on  the  land  and  plant  the  land  exclusively 
to  milo  maize,  the  cotton  growing  on  the  land, 
having  been  planted  by  the  plaintiffs  and 
cultivated  by  them  to  the  time  the  land  was 
delivered  to  the  defendant,  said  cotton  re- 
mained the  property  of  plaintiffs,  and  was 
cultivated  and  irrigated  on  the  Implied  prom- 
ise of  compensation. 

The  defendant,  on  the  identical  state  of 
facts,  contends  that  he  continued  the  culti- 
vation of  the  cotton  to  preserve  the  crop  for 
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the  benefit  of  plaintiffs  and  of  the  defendant, 
expecting  to  account  for  the  same.  The  de- 
fendant makes  no  claim  to  a  specific  share  of 
the  cotton  grown,  nor  does  he  claim  a  specific 
Interest  In  the  cotton  grown,  either  as  com- 
pensation for  his  services  and  money  expend- 
ed by  him  for  water,  or  as  a  portion  of  the 
crop.  Be  certainly  does  not  admit  his  lia- 
bility to  pay  the  plaintiffs'  rent  out  of  the 
cotton,  nor  does  he  claim  the  right  to  the  cot- 
cotton  by  reason  of  a  lease  of  the  land  and 
payment  of  rent  under  such  lease.  A  careful 
study  of  the  pleadings  discloses  that  the  de- 
fendant does  not  deny  that  the  plaintiffs  have 
some  just  claim  against  the  cotton  crop.  The 
defendant,  in  the  eighth  paragraph  of  his 
answer,  says: 

"  •  •  •  That  he  has  managed  the  cultiva- 
tion of  all  crops  growing  on  said  land  for  the 
purpose  of  conserving  the  same  for  the  benefit 
of  plaintiffs  and  defendant  herein." 

This  is  not  inconsistent  with  the  plaintiffs' 
claim  that  the  defendant  managed  the  cot- 
ton crop  as  a  "cropper"  of  the  plaintiffs. 

Mr.  Freeman,  in  his  note  to  Putnam  v. 
Wise,  In  87  Am.  Dec.  309,  p.  320,  quotes  the 
definition  of  "croppers' '  found  In  Pry  v. 
Jones,  2  Rawle  (Pa.)  U  as  follows: 

"If  one  hires  a  man  to  work  his  farm,  and 
gives  him  a  share  of  the  produce,  he  is  a  crop- 
per. He  has  no  interest  in  the  land,  and  re- 
ceives his  share  as  the  price  of  his  labor."  Fry 
v.  Jones,  2  Rawle  (Pa.)  11. 

Commenting  on  this  statement,  Mr.  Free- 
man says: 

"That  is  to  say,  if  the  general  possession  of 
the  land  remains  in  the  owner,  and  the  occu- 
pant cultivates  it  for  a  share  of  the  produoe  as 
compensation,  he  is  a  cropper.  The  question 
then,  in  every  case,  of  cultivation  of  land  on 
shares  is,  Does  the  contract  give  the  owner  his 
share  as  rent,  or  the  occupant  his  share  as 
compensation?  If  the  former,  according  to  the 
cases  above  cited,  the  occupant  is  a  tenant;  if 
the  latter,  he  is  a  cropper"— citing  cases. 

[1,2]  The  defendant  does  not  allege  that 
he  is  obligated  to  pay  rent  for  the  cotton ;  in 
fact,  be,  In  effect,  denies  that  he  Is  liable 
to  plaintiffs  for  rent  for  the  cotton,  yet  he 
admits  that  whatever  he  did  to  conserve  the 
cotton  was  done  by  him  for  the  benefit  of 
both  parties.  From  this  and  from  the  plain- 
tiffs' claim,  we  must  presume,  as  to  the  cot- 
ton crop,  that  the  defendant  was  a  cropper 
because  he  does  not  deny  the  relation,  and  as 
an  incident  to  that  relation,  the  plaintiffs 
had  the  legal  possession  of  the  cotton  crop 
and  retained  the  right  to  bring  the  "cropper's 
contract*  relation  to  an  end  at  any  time  they 
desired.  They  did  bring  said  contract  to  an 
end  on  the  2d  day  of  November,  1917,  when 
they  notified  the  defendant  to  cease  gather- 
ing cotton.  Defendant's  further  services 
were  dispensed  with  by  such  notice. 
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[3]  The  cropper's  contract  In  the  circum- 
stances of  this  case  arose  by  implication  and 
by  implication  the  plaintiffs  promised  to 
pay  the  defendant  the  reasonable  value  of  his 
services  rendered  between  July  18,  1917,  and 
November  2,  1917,  in  conserving  the  cotton 
crop,  if  the  alleged  services  were  rendered. 
Likewise,  toe  plaintiffs  are  chargeable  with 
the  sum  paid  by  the  defendant  for  water  for 
irrigating  the  said  crop  and  the  reasonable 
value  of  the  labor  necessary  to  irrigate  said 
chop,  if ,  as  a  fact,  the  defendant  paid  for 
the  water  and  irrigated  the  cotton  crop. 
These  matters  are  the  only  matters  present- 
ed that  required  a  decision  by  the  court.  The 
verdicts  and  judgment  are  not  responsive  to 
the  issues  here  presented  for  determination. 

[4]  It  is  contended  that  the  defendant  has 
set  up  a  counterclaim,  and  the  judgment  in 
his  favor  allows  his  counterclaim.  Certain- 
ly, the  defendant  could  properly  set  forth, 
and  did  attempt  to  set  forth,  this  claim  for 
compensation  and  return  of  the  money  paid 
by  him  for  the  plaintiffs;  and  it  seems,  but  is 
not  decided,  that  by  proper  pleadings  the 
matters  of  damages  relating  to  the  mllo 
maize  contract  may  be  determined  in  the 
same  equitable  action.  But  the  record  before 
us  In  this  case  Is  In  such  a  state  of  confusion, 
the  confusion  arising  from  the  pleadings, 
or  want  of  pleadings,  and  from  the  failure  to 
take  Into  consideration  many  seemingly  im- 
portant facts,  that  we  are  uncertain  as  to 
the  equities  of  the  parties.  It  is  clear  that, 
under  no  view  of  the  facts  in  the  case  which 
can  be  deducted  from  the  record,  can  the  de- 
fendant justly  retain  882,  which  he  received 
for  cotton,  and  not  account  for  the  net  value 
of  the  same.  Neither  does  it  appear  from 
any  theory  of  the  case  why  the  defendant  is 
entitled  to  $400,  allowed  him  in  the  judg- 
ment, one-half  of  the  value  of  the  cotton  crop, 
when  it  is  conceded  that  the  plaintiffs  have 
paid  the  expenses  of  harvesting  the  entire 
crop  coming  to  their  possession  as  a  result 
of  this  suit  The  total  cotton  crop,  which 
includes  both  the  portion  harvested  by  plain- 
tiffs and  the  portion  harvested  by  Wood,  Is 
found  to  be  of  a  value  of  $800.  An  account- 
ing Is  necessary  on  any  theory  of  the  case 
presented  by  the  evidence,  even  conceding 
that  the  parties  are  entitled  to  equal  shares 
of  all  crops  grown  on  the  land. 

The  relation  of  the  parties  in  every  case 
where  the  evidence  rests  in  parol  must  be 
determined  from  facts  proven  and  a  contract 
Implied  therefrom.  Wherever  such  contract 
is  fully  established  either  by  parol  or  by 
written  evidence  of  its  terms,  a  great  deal 
yet  depends  upon  the  Intention  of  the  par- 
ties as  to  the  relation  between  them.  That 
is,  whether  the  relation  is  that  of  master  and 
servant,  landlord  and  tenant,  or  partners. 
Of  course,  the  contract  must  be  enforced, 
and  the  rights  of  the  parties  thereunder 
must  be  determined  in  accordance  with  the 
kind  of  contract  the  parties  have  intended 
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to  moke,  and  which  Is  relied  upon  as  defining 
their  rights.  The  plaintiffs  have  set  forth 
an  Implied  cropper's  contract,  and  the  de- 
fendant has  not  controverted  the  existence  of 
such  contract,  and  has  set  forth  his  claim  for 
compensation  in  the  amount  of  one-half  of 
the  value  of  cotton  produced.  The  plaintiffs 
claim  all  of  the  cotton,  denying  that  defend- 
ant has  contributed  anything  of  value  to  its 
production,  and  hence  the  issue  of  facts  Is 
joined  and  presents  the  inquiry  for  determi- 
nation whether  the  defendant  cultivated  the 
crop  of  cotton  and  purchased  water  and  Ir- 
rigated said  crop;  also  the  compensation 
due  for  cultivating  the  cotton  crop  and  for 
purchasing  water  to  irrigate  such  crop.  Was 
his  compensation  reasonably  worth  one-half 
of  the  yield  of  cotton?  Such  are  the  ques- 
tions for  determination  with  regard  to  the 
cotton  crop. 

The  interrogatories  submitted  to  the  Jury 
inquired,  first,  if  the  defendant  found  on  the 
land  a  cotton  crop  abandoned  by  the  plain- 
tiffs; second,  whether  the  plaintiffs  intended 
to  abandon  the  said  cotton  crop;  third, 
whether  the  defendant  properly  cared  for  the 
maize  crop;  fourth,  the  value  of  the  cotton 
crop ;  fifth,  the  value  of  the  mllo  maize  crop. 
The  first,  second,  and  third  Interrogatories 
were  answered  by  "ye#";  the  answer  to  the 
fourth  stated  that  the  cotton  crop  was  of 
the  value  of  $800,  and  the  fifth,  that  the 
raalze  crop  was  of  the  value  of  $200. 

Then  follows  interrogatory  No.  6:  ""Is 
plaintiff  entitled  to  the  crop  of  cotton  raised 
on  the  land?"  answered,  "Yes."'  Interroga- 
tory No.  T:  "Is  defendant  entitled  to  the 
crop  of  cotton  raised  on  the  said  land?" 
answered,  "Yes." 

The  appellants  complain  of  these  interrog- 
atories, and  while  their  complaint  with 
regard  to  the  five  interrogatories  first  in  or- 
der is  rather  Indefinite,  it  is  clear  that  the 
first,  second,  and  third  presented  no  contro- 
verted question;  that  the  fourth  and  fifth, 
finding  the  gross  value  of  the  two  crops,  were 


pertinent,  but  not  decisive,  of  the  case,  and 
that  the  sixth  and  seventh  submitted  a  ques- 
tion of  law  to  the  jury,  and  would  have  been 
reversible  error  if  the  court  had  not  expressly 
declined  to  be  influenced  by  the  answers  re- 
turned. As  a  fact,  the  answers  returned 
nullified  themselves,  as  evidently  appears. 

[5]  The  principal  complaint  is  that .  the 
controverted  questions  were*  not  submitted  to 
the  jury,  and  from  what  we  have  said  above, 
the  objection  is  well  taken  The  vital  in- 
quiry was  as  to  the  reasonable  value  of  the 
defendant's  compensation  for  his  said  serv- 
ices rendered  from  July  18,  1017,  to  Novem- 
ber 2,  1917,  Including  the  purchase  price  of 
the  water,  and  irrigating  the  cotton  crop. 
The  plaintiffs  seem  to  contend  that  defend- 
ant is  entitled  to  no  compensation  because  no 
services  were  rendered,  and  the  defendant 
contends  that  he  is  entitled  to  at  least  one- 
half  of  the  crop  of  cotton  raised  on  the 
ground,  as  his  just  compensation.  That  con- 
troversy has  not  been  settled;  .and,  when 
it  has  been  determined,  the  next  question  to 
follow  will  be  an  accounting  for  the  other 
matters,  including  the  cotton  gathered  and 
sold  by  defendant,  together  with  other  proper 
claims,  to  the  end  that  complete  justice  be 
done  and  a  multiplicity  of  lawsuits  be 
avoided. 

Justice  requires  that  the  judgment  render- 
ed be  vacated,  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  grant 
the  plaintiffs  a  new  trial  of  the  questions  of 
the  amount  of  defendant's  compensation,  if 
any,  in  the  premises,  and  to  determine  the 
state  of  accounts  between  the  parties,  as  Jus- 
tice and  equity  require. 

A  consideration  and  discussion  of  the  other 
questions  raised  by  appellants  becomes  un- 
necessary, as  we  presume  the  errors,  if  any, 
will  not  be  repeated  on  another  trial. 

Reversed  and  remanded. 

ROSS  and  BAKER,  JJ.,  concur. 
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ARIZONA  PUB.  CO.  t.  HARRIS.  (No.  1666.) 
(Supreme  Court  of  Arizona.    Jane  4,  1919.) 

1.  Pleading  <8=214(2)  —  Demurrer— Admis- 
sion. 

A  demurrer  admits  all  matters  well  pleaded. 

2.  Libel  and  Slandeb  <8=>  10(1)— Public  OF- 
FICER. 
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9.  Libel  and  Slandeb  <E=»48(3)— Privilege 
—Candidates  fob  Oftice. 
Publication  of  false  statements  about  a 
candidate  for  public  office  is  not  privileged,  and 
a  newspaper  which  printed  a  false  and  defama- 
tory charge  concerning  an.  officer  cannot  escape 
liability  on  the*  ground  that  the  officer  stood  in 
the  same  position  as  a  candidate,  and  that  a 
publication,  however  false,  was  privileged  if 
made  in  good  faith  and  without  malice. 


Defamatory  publications  of  an  officer  with 
respect  to  bis  office  are  actionable  per  se  if 
untrue. 

8.  Libel  and  Slandeb  <S=>19— Libel— Con- 
btbcction. 
Words  in  a  defamatory  publication  are  to 
be  construed  according  to  their  meaning  and  as 
it  is  believed  they  would  be  understood  by  those 
who  read  them,  considered  in  the  light  of  the 
connection  in  which  they  were  used. 

4.  Libel  and  Slandeb  *=>22— Defamatory 
Publications— Dibbot  Chabge. 

It  is  not  necessary  for  a  defamatory  pub- 
lication to  be  actionable  that  the  charge  should 
be  made  in  direct  or  express  terms,  and  insinua- 
tions may  be  as  defamatory  as  direct  asser- 
tions. 

5.  Insurrection  *=>2— Libel  and  Slandeb 
<®=>10(3>— Libel  Ooncbsning  State  Ad- 
juta  NT—* 4  Sedition  . ' ' 

A  newspaper  article  stating  that  the  Gov- 
ernor would  demand  the  resignation  of  plain- 
tiff, the  adjutant  general,  and  that  the  de- 
mand was  made  by  reason  of  reports  of  the  ad- 
jutant general  concerning  strikes  which  had 
been  characterized  as  seditious,  is  libelous  per 
se,  as  imputing  a  crime;  for  "sedition"  is  the 
raising  of  commotions  and  disturbances  in  the 
state  or  a  revolt  against  legitimate  authority. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Sedition.] 

6.  Libel  and  Slandeb  *=>86(2)— Innuendo— 
Necessity. 

When  a  libel  is  couched  in  language  having 
a  covert  meaning  not  apparent  on  its  face,  it 
is  necessary  for  a  plaintiff  to  allege  the  libelous 
sense  in  which  the  words  were  used,  but,  where 
the  language  of  a  libelous  article  is  not  ob- 
scure and  does  not  need  an  explanation,  an  in- 
nuendo is  unnecessary  and  may  be  disregarded 
as  surplusage. 

7.  Libel  and  Slandeb  <8=>48(2>— Privilege— 
Acts  or  Public  Officers. 

The  official  acts  of  public  officers  may  law- 
fully be  made  the  subject  of  fair  comment  and 
criticism,  not  only  by  the  press,  but  by  members 
of  the  public,  but  charges  importing  a  criminal 
offense  or  moral  delinquency  to  a  public  officer 
cannot,  if  false,  be  privileged,  though  made  in 
good  faith. 

8.  Libel  and  Slandeb  «=»49— Privilege— 
Newspapers. 

Publishers  of  newspapers  have  no  peculiar 
right  or  privilege  to  attack  public  officers,  and 
a  false  and  defamatory  charge  is  no  more  priv- 
ileged when  published  by  a  newspaper  than 
when  published  by  a  private  individual. 


10.  Libel  and  Slandeb  «=*51(5)— Privilege 
—Malice. 

Proof  of  actual  malice  on  the  part  of  the 
publisher  of  a  libelous  article  prevents  the  pub- 
lication from  being  privileged;  this  being  so 
both  as  to  public  officers  and  to  candidates  for 
such  office. 

11.  Libel  and  Slander  *=>112(2)— Actions— 
Evidence— Malice. 

In  an  action  by  the  adjutant  general  of  a 
state  for  a  libel  which  characterised  his  utter- 
ances as  seditious,  evidence  held  to  warrant  find- 
ing that  the  defendant  newspaper  in  printing 
the  charge  was  actuated  by  malice. 

12.  Libel  and  Slandeb  <g=»124(4)— Actions 
— Inbtbuotions. 

Where  it  was  alleged  that  a  newspaper  ar- 
ticle stated  that  a  public  officer  had  been  guilty 
of  utterances  which  might  be  characterised  as 
seditious,  and  the  article  was  libelous  per  se,  it 
was  the  duty  of  the  court  to  instruct  the  jury 
that,  if  they  believed  the  evidence,  plaintiff 
should  recover. 

13.  Trial  <8=>253(3)  —  Instructions— Ignor- 
ing Issues. 

Where  the  publication  complained  of  was 
libelous  per  se,  an  instruction  that,  if  the  jury 
believed  the  alleged  libel  was  published  as 
charged  In  the  complaint,  plaintiff  was  entitled 
to  recover,  is  not  erroneous  as  withdrawing 
from  the  jury  the  consideration  whether  the 
publication  was  false;  the  complaint  having 
alleged  its  falsity. 

14.  Trial  <8=>296(2>— Instructions— Cure  of 
Inbtbuotions  by  Others. 

Though  an  instruction  in  a  libel  case  charg- 
ing the  jury  as  to  the  effect  of  the  libelous  pub- 
lication did  not  clearly  show  that  it  was  a 
jury  question,  whether  the  article  complained 
of  was  false,  the  error  was  cured  by  another 
instruction  expressly  stating  that  truth  was  a 
defense. 

16.  Trial  <s=>256(1)  —  Inbtbuotions  —  Re- 
quest. 

Where  defendant  is  not  satisfied  with  in- 
structions on  a  defense,  it  is  his  duty  to  re- 
quest more  specific,  definite,  and  certain  in- 
structions. 

16.  Appeal  and  Error  *=> 1038(5)— Review— 
Persons  Entitled  to  Allege  Error. 
Where  a  publication  was  libelous  per  se, 
and  the  judge  properly  instructed  the  jury  to 
that  effect,  a  further  instruction  submitting  to 
them  the  question  of  the  meaning  of  the  publi- 
cation, though  conflicting  with  the  first,  was 
not  prejudicial  to  defendant,  and  defendant,  hav- 
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tag  been  unsuccessful,  cannot  predicate  error 
thereon.  _^ 

17.  Libel  and  Slandeb  «=>120(2)— Damages 
—Punitive  Damages. 

Where  the  publisher  of  a  newspaper  reck- 
lessly printed  an  article  defaming  a  pnblic  offi- 
cer, and  there  was  no  legal  justification  or  ex- 
cuse therefor,  the  publication  being  made  in 
wanton  disregard  of  the  rights  of  the  officer, 
the  jury  may  infer  malice  and  assess  punitive 
damages. 

18.  Libel  and  Slander  $=>123(9)— Damages 
—Amount— Jtjby  Question. 

In  a  libel  case  the  amount  of  damages  is 
peculiarly  within  the  province  of  the  jury. 

19.  Libel  and  Slandeb  «8=>  121(1)— Exces- 
sive Damages. 

Where  the  publisher  of  a  newspaper  printed 
a  false  article  imputing  to  plaintiff,  the  adju- 
tant general  of  the  state,  seditious  utterances, 
and  at  that  time  the  United  States  was  engaged 
in  war  with  Germany,  an  award  of  $6,000  in 
favor  of  the  adjutant  general  cannot  be  deemed 
excessive  or  from  its  size  to  be  the  result  of 
passion  and  prejudice  on  the  part  of  the  jury. 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  C.  Stanford,  Judge. 

Action  by  Charles  W.  Harris  against  the 
Arizona  Publishing  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  plaintiff  (appellee)  recovered  a  judg- 
ment for  damages  in  the  sum  of  $6,000 
against  the  defendant  (appellant)  in  an  action 
for  libel.  The  defendant  appeals  from  the 
judgment  and  the  order  overruling  a  mo- 
tion for  a  new  trial.  The  defendant  owns 
and  publishes  a  newspaper  in  the  city  of 
Phoenix  of  wide  circulation  in  the  state  of 
Arizona,  and  other  states  in  the  Union, 
known  as  the  Arizona  Republican.  The 
charge  made  in  the  complaint  is  that  the 
defendant  maliciously  published  in  the  Ari- 
zona Republican  of  and  concerning  the  plain- 
tiff the  following  article: 

"Resignation  of  Colonel  Harris  as  Adjutant 
General  Demanded  in  Letter  by  Gov- 
ernor Campbell. 

"Thomas  E.  Campbell  yesterday  demanded 
the  resignation  of  Adjutant  General  Charles  W. 
Harris  of  the  state  of  Arizona.  The  demand 
is  that  he  tender  his  resignation  to  go  into  effect 
on  August  1. 

"Adjutant  General  Harris  verbally  stated  to 
Malcolm  Frazier,  secretary  of  the  Governor,  that 
he  would  not  resign. 

"Governor  Campbell  states  that  on  August  1, 
when  the  First  Arizona  goes  into  federal  service, 
there  will  be  no  need  of  an  adjutant  general, 
but  it  is  reported  that  the  demand  for  the  res- 
ignation was  precipitated  by  certain  reports 
made  by  Colonel  Harris  regarding  strike  situ- 
ations, which  reports  have  been  characterized 
as  •8editious.• " 


It  is  further  alleged  in  the  complaint  that 
the  plaintiff,  at  the  time  of  the  publication 
of  said  article,  and  for  several  years  prior 
thereto,  was  the  duly  appointed  and  acting 
adjutant  general  of  the  state  of  Arizona,  and 
that  by  the  use  and  publication  of  the  said 
wbrds  the  defendant  intended  to  assert  and 
intended  to  be  understood  as  charging  and 
asserting,  and  by  the  readers  of  said  news- 
paper was  understood  as  charging  and  as- 
serting, that  plaintiff,  as  such  adjutant  gen- 
eral, had  made  certain  seditious  reports  re- 
garding the  strike  situation  at  various  points 
in  the  state  of  Arizona.  It  is  further  alleged 
in  the  complaint  that  the  article  so  published 
was  false,  malicious,  and  scandalous,  and 
was  published  through  malicious  motives, 
without  probable  cause,  and  for  the  purpose 
of  vexing,  harassing,  injuring,  and  degrad- 
ing the  plaintiff  personally,  officially,  and 
politically.  Actual  damages  in  the  sum,  of 
$5,000  and  exemplary  damages  in  the  sum 
of  $5,000  are  demanded  in  the  complaint 

The  defendant  demurred  to  the  complaint, 
which  demurrer  was  overruled.  By  its 
amended  answer  the  defendant  admits  the 
publication  of  the  alleged  libelous  article, 
but— 

"denies  that  the  defendant  intended  to  and 
did  charge  and  assert,  and  intended  to  be  un- 
derstood as  charging  and  asserting,  that  plain- 
tiff, as  such  adjutant  general,  or  otherwise,  had 
made  certain  or  any  seditious  reports  regarding 
the  strike  situation,  or  in  relation  to  any  other 
matter.  It  denies  that  said  publication  of  said 
news  item  set  out  as  aforesaid  by  the  plaintiff 
in  his  complaint  was  printed,  published,  and 
circulated  by  the  defendant  through  malicious 
motives,  or  without  probable  cause,  or  for  the 
purpose  of  vexing,  harassing,  injuring,  or  de- 
grading the  plaintiff  personally,  officially,  or 
politically,  or  otherwise. 

"Defendant  further  says  that  it  was  at  the 
date  of  said  publication,  and  for  some  time  prior 
thereto,  known  by  the  public  generally  that  the 
Governor  of  Arizona  desired  the  vacation  by 
plaintiff  of  the  office  of  adjutant  general,  and 
had  requested,  or  was  about  to  request,  the 
plaintiff  to  resign  the  same;  that  there  was  a 
controversy  between  the  Governor  of  the  state 
and  the  plaintiff  as  to  the  legal  tenure  of  the 
office  of  adjutant  general,  and  as  to  the  power 
of  the  Governor  to  remove  the  plaintiff  from 
that  office  with  or  without  cause,  and  to  appoint 
a  successor  to  the  plaintiff  therein,  all  of  which 
was  involved  in  and  constituted  a  public  offi- 
cial proceeding,  in  which  the  public  was  con- 
cerned, and  of  which  the  public  generally  had 
the  right  and  desire  to  be  promptly,  impartially, 
and  accurately  informed;  that  the  defendant 
engaged  in  its  business  of  publishing,  among 
other '  matter,  the  news  and  accounts  of  public 
business  by  and  through  its  agents  and  report- 
ers in  good  faith,  made  inquiry  at  the  proper 
official  sources  thereof  for  information  con- 
cerning said  public  proceedings,  and  with  a  view 
of  publishing  the  same  for  the  information  of 
the  public ;  that  upon  such  inquiry  it  was  com- 
municated to  a  reporter  of  defendant's  said 
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newspaper  that  the  Governor  had  officially  de- 
manded of  the  plaintiff  his  resignation  of  the 
office  of  adjutant  general  to  take  effect  on  the 
1st  day  of  August ;  that  the  plaintiff  had  stated 
verbally  to  the  private  secretary  of  the  Gover- 
nor that  he  woold  not  resign;  that  it  was  re- 
ported that  such  demand  for  the  plaintiff's  res- 
ignation of  said  office  was  precipitated  by  cer- 
tain official  reports  and  statements  made  by  the 
plaintiff  regarding  strike  and  other  situations, 
and  that  such  reports  and  statements  were  by 
those  who  reported  said  statements  character- 
ized as  'seditious';  that  said  information  was 
obtained  and  communicated  to  the  defendant's 
reporter  as  public  official  transactions  relating 
to  public  official  proceedings;  that  in  entire 
good  faith,  and  with  no  knowledge  that  any  part 
of  said  information  was  false,  if  in  fact  it  were 
false,  and  without  any  malice  whatsoever  to- 
ward the  plaintiff,  in  his  official  or  private  ca- 
pacity, and  without  any  purpose  to  injure,  an- 
noy, or  harass  the  plaintiff,  but  actuated  solely 
by  a  desire  to  give  impartially  and  accurately 
the  news  of  the  public  official  proceedings  re- 
lating to  the  matter,  defendant  did  publish  the 
news  item  of  which  a  copy  is  set  out  in  the 
complaint,  in  its  issue  of  the  Arizona  Republi- 
can bearing  date  of  July  29,  1917,  of  the  pub- 
lication of  which  plaintiff  complains." 

Klbbey,  Bennett  &  Jenckes,  of  Phoenix,  for 
appellant 

A.  S.  Hawkins  and  James  P.  Lavin,  both  of 
Phoenix,  for  appellee. 

BAKER,  J.  (after  stating  theWacts  as 
above).  [1]  The  defendant  contends  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  therefore 
it  was  error  to  overrule  the  demurrer.  This 
claim  is  predicated  upon  the  proposition  that 
the  publication  was  not  libelous  per  se.  For 
the  purpose  of  determining  the  question,  all 
matters  well  pleaded  must  be  taken  as  ad- 
mitted, and  hence  in  this  case  it  must  be 
held  that  the  demurrer  admits  that  the  plain- 
tiff was  the  adjutant  general  of  the  state, 
and  that  the  statements  contained  in  the  pub- 
lished article  with  respect  to  him  were  false 
and  were  published  maliciously. 
-  [2]  Defamatory  publications  of  an  officer 
with  respect  to  his  office  are  actionable  per 
se,  if  untrue.  13  Amer.  &  Eng.  Enc  Law,  pp. 
356,  356,  and  notes  on  same  at  pages  357-360 ; 
Townshend  on  Slander  and  Libel,  pp.  221, 
223,  232,  et  seq. ;  Newell  on  Slander  and  Li- 
bel, pp.  176-178;  Belo  v.  Fuller,  84  Tex.  450, 
19  S.  W.  616,  31  Am.  St.  Rep.  75;  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574,  41  S.  W.  381;  Jarman  v.  Rea,  137  CaL 
339,  70  Pac.  216. 

[3-5]  "Sedition"  has  been  defined  to  be: 

"The  raising  of  commotions  and  disturbances 
in  the  state;  it  is  a  revolt  against  legitimate 
authority."  8  Bouvier's  Law  Dictionary,  p. 
3033  (Sedition). 

The  rule  is  well  settled  that  the  words  in 
the  publication  are  to  be  construed  accord- 
ing to  their  ordinary  meaning,  and  aa  It  is  be- 


lieved they  would  be  understood  by  those 
who  read  them,  considered  in  the  light  of  the 
connection  in  which  they  are  used,  and  the 
subject-matter  of  the  article.  25  Cyc.  p.  355 ; 
13  Amer.  &  Eng.  Enc.  Law,  pp.  347-353. 

It  is  not  necessary  that  the  publication,  to 
be  actionable,  should  make  a  charge  in  di- 
rect or  express  terms: 

"To  maintain  an  action  for  libel  or  slander 
it  is  not  necessary  that  the  charge  should  be 
direct  and  positive;  the  imputation  may  be  in- 
ferred from  an  indirect  communication,  as  where 
defendant  'expresses  a  suspicion,  or  institutes 
a  comparison,  or  delivers  the  words  as  matter 
of  hearsay  •  *  *  or  answer,  or  exclamation, 
or  uses  disjunctive  or  adjective  words,  or  speaks 
ironically.'  Insinuations  may  be  as  defamatory 
as  direct  assertions,  since  the  effect  and  tend- 
ency of  the  language  used,  and  not  the  form,  is 
the  criterion."   25  Cyc  p.  360. 

Having  regard  to  these  general  principles 
of  the  law  of  libel,  we  are  of  the  opinion  that 
the  language  used  in  the  publication  is  fair- 
ly susceptible  of  a  construction  which  renders 
it  libelous  per  se,  and  that  it  would  be  so 
understood  by  readers  generally.  The  last 
sentence  of  the  publication,  »  •  •  •  but  it 
is  reported  that  the  demand  for  the  resigna- 
tion was  precipitated  by  certain  reports  made 
by  Colonel  Harris  regarding  strike  situa- 
tions, which  reports  have  been  characterized 
as  'seditious,' "  is  to  our  minds  equivalent  to 
the  assertion  that  Col.  Harris  bad  made  re- 
ports which  were  seditious,  and  was,  in  ef- 
fect, a* charge  against  him  of  sedition.  The 
imputation  of  crime  is  unmistakable  in  the 
language,  and  it  seems  altogether  unreason- 
able to  say  that  the  expression  conveys  only 
an  innocent  meaning.  There  can  be  no  doubt 
but  that,  had  the  charge  been  presented  in  a 
direct  form,  the  article  would  have  been  li- 
belous, and  it  is  none  the  less  libelous  be- 
cause the  charge  is  stated  in  a  form  indirect 
or  oblique. 

*  •  A  defamatory  article  which  would 
be  libelous  per  se  if  its  matter  was  directly 
stated  does  not  lose  its  quality  in  this  regard 
because  it  is  couched  in  the  form  of  an  inter- 
view with  another  person,  or  because  it  seeks 
to  avoid  its  otherwise  obvious  character  as  a 
libel  per  se  by  the  statement  that  it  is  reported 
or  asserted  or  believed  to  be  true."  Waite  v. 
San  Fernando  Pub.  Co.  (Cal.)  173  Pac.  591. 

See  Gllman  v.  McClatchy,  111  Cal.  606,  44 
Pac  241;  Edwards  v.  San  Jose  Printing  & 
Pub.  Soc  et  aL,  99  Cal.  431,  34  Pac.  128,  37 
Am.  St.  Rep.  70;  Wilson  v.  Fitch,  41  Cal. 
363. 

In  Edwards  v.  San  Jose  Printing  &  Pub. 
Soc.  et  at,  supra,  the  following  language  was 
held  libelous  per  se: 

"It  is  also  reported  that  Edwards  is  to  have 
charge  of  the  sack." 

In  Lundin  v.  Post  Publishing  Co.,  217  Mass. 
218,  104  N.  E.  480,  52  L.  R.  A.  (N.  S.)  207, 
the  Supreme  Court  of  Massachusetts  said: 
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"The  mere  fact  that  the  charge  against  the 
plaintiff  was  not  made  by  direct  averment,  bnt 
only  by  saying  that  snch  an  allegation  had 
been  made,  was  not  material ;  for  the  statement 
of  unfounded  charges  is  none  the  less  actionable 
that  it  is  made  only  by  way  of  repeating  them 
as  having  been  made  by  others." 

In  Houston  Chronicle  Pub.  Co.  v.  Wegner 
(Tex.  Civ.  App.)  182  S.  W.  45,  the  Court  of 
Civil  Appeals  of  Texas  said: 

"Nor  does  the  fact  that  the  false  charge  or 
statement  made  in  said-  Chronicle  simply  pur- 
ports to  be  a  statement  or  charge  made  by  an- 
other or  other  person,  and  that  the  Chronicle 
only  so  gave  it,  and  that  it  neither  itself  as- 
serted such  charge  to  be  true  nor  vouched  for 
the  truth  thereof,  relieve  such  statement  of  its 
libelous  character.   •  *  • " 

To  say  that  the  adjutant  general  of  the 
state  had  made  seditious  reports  is  to  charge 
him  with  the  raising  of  commotions  and  dis- 
turbances in  the  state,  and  with  being  a  de- 
stroyer of  public  tranquility — guilty  of  acta 
tending  to  the  breach  of  public  order  and 
safety.  The  natural  tendency  of  such  a 
charge  Is  to  hold  such  officer  up  to  hatred, 
scorn,  and  contempt,  and  to  beget  an  evil 
opinion  of  him  in  the  minds  of  all  right-think- 
ing persons.  An  Adjutant  General  who 
makes  seditious  reports  can  neither  be  a  loyal 
citizen  nor  a  fit  person  to  hold  any  office  of 
trust  or  responsibility. 

A  copy  of  the  libelous  matter  is  set  out  in 
the  complaint,  and  it  la  alleged  thd*t  such 
matter  was  false  and  was  maliciously  pub- 
lished, and  that  the  publication  Injured  and 
damaged  the  character  and  reputation  of  the 
plaintiff.  The  complaint  therefore  states  a 
cause  of  action,  and  the  demurrer  was  prop- 
erly overruled. 

[8]  The  Innuendo  set  forth  in  the  complaint 
was  unnecessary,  and  may  be  disregarded,  as 
surplusage.  There  can  be  no  doubt  that, 
when  a  slander  or  libel  is  couched  in  lan- 
guage having  a  covert  meaning  not  apparent 
upon  its  face,  it  is  necessary  for  a  plaintiff 
not  only  to  allege  and  prove  the  slanderous 
or  libelous  sense  in  which  the  words  were 
used,  but  also  that  they  were  understood  in 
the  same  sense  by  those  to  whom  they  were 
addressed.  Maynard  v.  Insurance  Co.,  34 
Cal.  48,  91  Am.  Dec.  672 ;  Andrews  v.  Wood- 
mansee,  15  Wend.  (N.  Y.)  232.  But  we  are  of 
the  opinion  that  the  present  case  does  not  fall 
within  this  rule.  The  language  of  the  article 
is  not  obscure,  and  does  not  stand  In  need  of 
an  explanation.  The  common  understanding 
of  mankind  will  take  hold  of  the  published 
words,  and  at  once,  without  difficulty  or 
doubt,  apply  a  libelous  meaning  to  them.  In 
such  a  case  an  Innuendo  is  not  needed;  25 
Cyc.  p.  436;  Johnston  v.  Morrison,  3  Ariz. 
109,  21  Pac.  465. 

[7-9]  For  this  publication  the  plaintiff  had 
a  right  of  action  against  the  defendant  for 
damages,  unless  it  was  true,  or  unless  it  was 


privileged.  The  undisputed  evidence  in  the 
case  establishes  that  the  charge  of  sedition 
was  absolutely  false.  Indeed,  as  we  under- 
stand the  record,  the  defendant  makes  no 
claim  that  Col.  Harris  did  In  fact  make  any 
seditious  reports  to  the  Governor,  but  it  is 
contended  that  the  public  at  large  was  inter- 
ested in  the  subject-matter  of  the  publica- 
tion, and  that  the  publication  was  made  in 
good  faith,  without  malice  and  from  lauda- 
ble motives,  and  was  therefore  qualifledly 
privileged.  This  contention  cannot  be  sus- 
tained. It  appears  from  the  evidence  that  at 
the  time  of  the  publication,  and  for  some 
time  prior  thereto,  it  was  generally  known 
and  understood  by  the  public  at  large  that 
the  Governor  of  the  state  desired  the  vaca- 
tion by  the  plaintiff  of  the  office  of  adjutant 
general,  and  had  requested,  or  was  about  to 
request,  the  plaintiff  to  resign  the  same. 
There  appears  to  have  been  a  controversy  be- 
tween the  Governor  and  the  plaintiff  as  to 
the  legal  tenure  of  the  office  of  adjutant  gen- 
eral, and  as  to  the  power  of  the  Governor  to 
remove  the  plaintiff  from  that  office  with  or 
without  cause,  and  to  appoint  a  successor  to 
the  plaintiff,  all  of  which  it  is  claimed  was 
involved  in  and  constituted -a  public  official 
proceeding,  In  which  the  public  was  concern- 
ed and  of  which  toe  public  generally  had  the 
right  and  desire  to  be  promptly,  impartially, 
and  accurately  informed.  The  immediate 
occasion  4or  the  publication  of  the  article  In 
question  arose  out  of  an  interview  between 
the  Governor's  secretary  and  the  editor  of 
the  defendant  newspaper.  The  account  of 
this  interview,  as  given  by  the  editor  of  the 
paper,  is  as  follows: 

"Q.  From  whom  did  you  get  your  informa- 
tion? A.  Mr.  Malcolm  Frazier,  Gov.  Campbell's 
secretary. 

"Q.  Tou  knew  that  Mr.  Frazier  was  secretary 
of  the  Governor?   A.  Yes. 

"Q.  And  there  was  a  statement  made  to  yon? 
A.  Mr.  Frazier  brought  the  letter  to  the  Re- 
publican office  one  Saturday  evening. 

"Q.  What  letter  was  that?  A.  The  letter 
requesting  the  resignation  of  the  adjutant  gen- 
eral. 

"Q.  Then  you  may  stntf  what  was  said  about 
it.  A.  The  letter,  I  believe,  gives  his  reasons 
for  asking  the  resignation,  the  fact  that  the  Na- 
tional Guard  was  about  to  be  merged  into  the 
federal  army,  and  that  there  would  then  be  no 
need  for  the  services  of  an  adjutant  general. 
I  asked  Mr.  Frazier  what  was  back  of  it;  that 
didn't  seem  to  be  a  sufficient  reason  for  vacating 
the  office ;  and  he  told  me  that  the  request  had 
been  precipitated  by  certain  statements  and  re- 
ports that  Col.  Harris  had  made  regarding  the 
strike  situation,  and,  I  think,  on  account  of 
a  letter  with  reference  to  the  police  reserves, 
and  Mr.  Frazier  said  that  those  reports  and 
statements  were  seditious.  He  didn't  quote 
me  the  nature  of  the  reports  and  statements." 

It  is  unquestionably  the  right  of  the  press 
to  freely  discuss,  criticize,  or  comment  fairly 
upon  the  acts  or  omissions  of  a  public  Officer 
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of  the  county,  state,  or  nation,  but  it  Is  not 
permitted,  under  the  guise  of  criticizing  offi- 
cial acts,  to  maliciously  defame  the  character 
of  the  officer.  The  general  rule  relating  to 
public  criticism  of  public  officers  is  briefly 
stated  as  follows  : 

"The  official  acts  of  public  officers  may  law- 
folly  be  made  the  subject  of  fair  comment  and 
criticism,  not  only  by  the  press,  but  by  mem- 
bers of  the  public,  but  the  prevailing  rule  is 
that  charges  importing  a  criminal  offense  or 
moral  delinquency  to  a  public  officer,  cannot,  if 
false,  be  privileged,  though  made  in  good  faith, 
and  this  though  the  charge  relates  to  acts  of 
the  officer  in  the  discharge  of  his  official  duties." 
18  Amer.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1041 ; 
Bee  Publishing  Co.  v.  Shields,  68  Neb.  750,  94 
N.  W.  1029,  99  N.  W.  822. 

The  Supreme  Court  of  Pennsylvania,  In 
the  case  of  Neeb  v.  Hope,  111  Pa.  146,  2  AtL 
568,  says: 

"An  occasion  of  privilege  does  not  justify 
false  and  groundless  imputations  of  wicked 
motives  or  of  crime.  The  conduct  of  public  offi- 
cers is  open  to  public  criticism,  and  it  is  for 
the  interest  of  society  that  their  acts  may  be 
freely  published  with  fitting  comments  or  stric- 
tures, but  a  line  must  be  drawn  between  hos- 
tile criticism  upon  public  conduct  and  the  im- 
putation of  bad  motives  or  of  criminal  offenses, 
where  such  motives  or  offenses  cannot  be  just- 
ly and  reasonably  inferred  from  the  conduct" 

it  Is  the  truth  when  published,  and  not 
falsehood,  that  is  privileged.  In  the  case  of 
Belknap  v.  Ball,  83  Mich.  588,  47  N.  W.  674, 
11  L.  R.  A.  72,  21  Am.  St  Rep.  622,  It  Is  said : 

"Publications  of  falsehoods  are  never  privi- 
leged. No  public  interest  can  be  subserved  by 
their  publication  and  circulation.  If  state- 
ments, though  false,  are  published  in  good  faith, 
and  with  an  honest  belief  of  their  truth,  the 
damages  may  be  reduced  to  a  minimum.  No 
other  rule  will  properly  protect  the  freedom  of 
the  press  and  the  rights  of  individuals." 

Publishers  of  newspapers  have  no  more 
right  to  give  currency  to  false  charges  than 
*  other  persons.  They  have  no  peculiar  rights 
or  privileges  in  this  respect  Shickell  v. 
Jackson,  10  Cush.  (Mass.)  25,  26 ;  Burt  v.  Ad- 
vertiser Newspaper  Co.,  154  Mass.  238.  28  N. 
E.  1,  13  I*  R.  A.  97. 

But  it  is  argued  that  a  public  officer  stands 
in  the  same  position  as  a  candidate  for  public 
office,  and  that  no  recovery  can  be  had  by  a 
candidate  for  a  public  office  for  a  publication 
however  false,  if  such  publication  be  made 
honestly,  In  good  faith,  and  without  express 
malice.  It  must  be  conceded  that  there  are 
two  radically  diverging  views  of  the  law  of 
privilege  or  criticism  as  applied  to  a  candidate 
for  office.  In  some  Jurisdictions  it  is  held  that 
all  matters,  true  or  false,  having  a  bearing  on 
the  fitness  of  a  candidate,  may  be  published 
without  liability,  If  it  be  shown  that  they  were 
published  without  malice,  in  good  faith,  and 
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in  the  honest  belief  that  the  facts  were  true. 
The  case  cited  by  counsel  for  the  defendant 
(Briggs  v.  Garrett,  111  Pa.  404,  2  A  U.  513,  56 
Am.  Rep.  274)  is  sometimes  quoted  to  sus- 
tain this  doctrine.  See,  also,  Coleman  v. 
McLennan,  78  Kan.  711.  98  Pac  281,  20  L.  R. 
A.  (N.  S.)  361,  130  Am.  St.  Rep.  390.  But  it 
seems  to  us  that  the  better  view,  supported 
by  the  better  reasons,  and  the  greater  weight 
of  authority,  Is  that  published  false  state- 
ments about  a  candidate  for  public  office  are 
not  privileged.  25  Cyc.  pp.  402,  405,  and 
notes ;  Newell  on  Slander  and  Libel  (3d  Ed.) 
pars.  633,  636;  Post  Publishing  Co.  v.  Hal- 
lam,  59  Fed.  530,  8  C.  C.  A.  201;  Donahue  v. 
Star  Publishing  Co.,  4  Pennewlll  (Del.)  166, 
55  Atl.  337 ;  Jones  v.  Townsend's  Adm'x,  21" 
Pla.  431,  58  Am.  Rep.  676;  Bronson  v.  Bruce, 
59  Mich.  467,  26  N.  W.  671,  60  Am.  Rep.  307 : 
Upton  v.  Hume,  24  Or.  420,  33  Pac.  810,  21 
L.  R.  A.  493,  41  Am.  St  Rep.  863 ;  Forke  v. 
Homann,  14  Tex.  Civ.  App.  670,  39  S.  W.  210. 

[10,11]  The  plea  of  privilege  publication 
cannot  prevail  In  this  case  for  another  rea- 
son. The  authorities  all  agree  that  proof  of 
actual  malice  on  the  part  of  the  publisher  of 
a  libelous  article  prevents  the  publication 
from  being  privileged.  This  rule  of  law  ap- 
plies equally  to  one  occupying  a  public  office 
as  well  as  to  a  candidate  for  such  office.  17 
R.  C.  L.  p.  342,  and  cases  cited ;  25  Cyc.  p. 
411,  and  note;  Sweeney  v.  Baker,  13  W.  Va. 
158,  31  Am.  Rep.  757;  San  Antonio  Light 
Publishing  Co.  v.  Lewy,  52  Tex.  Civ.  App.  35, 
113  S.  W.  574;  Hamilton  v.  Eno,  81  N.  T. 
116 ;  Martin  v.  Paine,  69  Minn.  482,  72  N.  W. 
450 ;  Atwater  Morning  News  Co.,  67  Conn. 
504,  34  AtL  865;  Myers  v.  Longstafi*,  14  S. 
D.  98,  84  N.  W.  233. 

There  Is  evidence  in  the  record  tending  to 
prove  that  the  defendant  newspaper  upon 
another  occasion  charged  the  plaintiff  In  its 
columns  with  having  made  seditious  reports. 
The  editor  of  the  newspaper  testified  sub- 
stantially that  he  knew  that  the  Governor's 
secretary,  with  whom  he  held  the  Interview, 
was  unfriendly  to  the  plaintiff,  and  that  he 
realized  that  the  publication  of  the  article 
would  injure  and  damage  the  plaintiff.  He 
further  testified  that  he  endeavored  to  com- 
municate with  the  plaintiff  over  the  phone 
for  the  purpose  of  getting  a  statement  from 
him  before  publishing  the  article,  and  failed, 
but  that  any  statement  that  the  plaintiff 
might  have  made  would  not  have  changed 
the  article,  and  that  he  was  determined  to 
print  it  the  next  morning  as  a  matter  of 
news,  and  that  the  newspaper  would  not  have 
retracted  the  article  if  the  plaintiff  had  re- 
quested that  it  be  done.  These  facts  afforded 
a  sufficient  basis  from  which  the  Jury  was 
authorized  to  draw  an  Inference  of  malice. 

[12]  The  court  charged  the  Jury  to  the 
effect: 

"  *  *  •  If  the  jury  believe  from  the  evi- 
dence that  the  alleged  libel  was  published  by 
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the  defendant,  as  charged  in  the  complaint,  then 
the  plaintiff  is  entitled  to  recover." 

[13-16]  It  is  claimed  that  this  instruction 
was  error,  because  it  withdrew  from  the  Jury 
any  consideration  of  whether  the  article  was 
or  was  not  libelous  and  whether  the  state- 
ments in  the  article  were  true,  or  not.  We 
have  held,  and  do  hold,  that  the  language  of 
the  publication  was  of  itself  defamatory,  and 
therefore  it  was  the  province  and  duty  of  the 
trial  judge  to  so  Instruct  the  jury.  25  Cyc  p. 
542;  Tonini  v.  Cevasco,  114  Gal.  266,  46  Pac 
103;  Van  Vactor  v.  Walkup,  46  Cal.  124. 
Nor  do  we  think  that  the  charge  withdrew 
from  the  jury  the  consideration  whether  or 
not  the  matter  contained  in  the  publication 
was  false.  The  complaint  alleged  that  the 
defamatory  matter  published  was  false  and 
untrue,  and  we  think  the  words  "as  charged 
in  the  complaint,"  contained  In  the  instruc- 
tion, fairly  conveyed  to  the  minds  of  the  Jury 
that  they  were  to  pass  upon  the  question 
whether  the  matter  published  was  true  or 
false.  Furthermore,  in  another  instruction 
the  Judge  informed  the  Jury  that  in  any  ac- 
tion for  libel  it  is  always  a  good  and  suffi- 
cient defense  to  show  that  the  statements 
alleged  to  be  libelous  are  true,  and  in  yet 
another  instruction  the  jury  were  told  that, 
"if  the  defendant  falsely  charged  the  plain- 
tiff," etc.  If  the  defendant  desired  a  fuller 
or  more  specific  instruction  upon  the  issue,  It 
should  have  requested  the  court  to  give  one 
more  specific,  definite,  and  certain.  38  oyc. 
pp.  1694,  1695. 

[16]  A  further  complaint  is  made  that  the 
instruction  Just  quoted  conflicts  with  another 
instruction  whereby  the  court  submitted  to 
the  jury  the  determination  of  the  meaning  of 
the  publication.  It  was  error  to  give  the  last 
instruction,  but  such  error  was  not  preju- 
dicial to  the  defendant  If  the  verdict  had 
been  for  the  defendant  The  plaintiff  might 
have  complained  of  the  instruction,  but  the 
verdict  being  for  the  plaintiff,  the  defendant 
cannot  complain,  unless  it  is  true  that  the 
language  of  the  publication  is  not  defamato- 
ry, a  proposition  that  cannot  be  sustained,  as 
we  have  already  held.  25  Cyc.  p.  543,  and 
note;   Tonini  v.  Cevasco,  supra. 

[1 7]  It  Is  argued  by  the  defendant  that  the 
verdict  of  the  jury  was  contrary  to  the  law, 
in  so  far  as  it  undertook  to  assess  punitive 
damages  against  the  defendant  for  being  ac- 
tuated by  express  malice  in  making  the  pub- 
lication complained  of.  We  have  already 
pointed  out  evidence  in  the  record  from 
which  the  jury  might  reasonably  have  con- 
cluded that  the  publication  was  prompted  by 
actual  malice.  From  that  evidence  alone 
the  jury  was  authorized  to  find  punitive  dam- 
ages against  the  defendant  In  addition  to 
this  evidence,  it  appears  from  the  testimony 
that  the  publication  was  made  without  any 
reasonable  inquiry  as  to  f ta  truth,  and  that, 
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had  such  inquiry  been  made,  the  falsity  of 
the  same  would  have  been  disclosed.  The 
jury  might  well  have  concluded  that  the  pub- 
lication was  recklessly  made,  without  legal 
justification  or  excuse,  and  in  a  spirit  of  wan- 
ton disregard  to  the  rights  of  plaintiff.  Un- 
der the  circumstances  the  jury  was  author- 
ized to  infer  malice  from  the  publication. 
Cotulla  v.  Kerr,  74  Tex.  89, 11  S.  W.  1058, 15 
Am.  St  Rep.  819 ;  Forke  v.  Homann,  supra ; 
Mayo  v.  Goldman,  57  Tex.  Civ.  App.  475,  122 
S.  W.  449;  Ellis  v.  Garrison  (Tex.  Civ.  App.) 
174  S.  W.  982;  Houston  Chronicle  Pub.  Co. 
v.  McDavid  (Tex.  Civ.  App.)  157  S.  W.  224; 
Reld  v.  Sun  Publishing  Co.,  158  Ky.  727,  166 
S.  W.  245. 

In  Courier-Journal  Co.  v.  Sallee,  104  Ky. 
335,  47  S.  W.  226,  the  court  said : 

"It  as  a  matter  of  fact  the  words  published 
were  false,  and  tended  to  the  injury  of  the  plain- 
tiff, and  were  published  recklessly,  even  without 
special  ill  will,  the  defendant  is  equally  guilty, 
and  punitive  damages  may  be  recovered." 

[II,  II]  The  defendant  insists  that  the  ver- 
dict is  plainly  the  result  of  prejudice  and 
passion,  and  is  excessive.  So  many  consider- 
ations enter  into  the  awarding  of  damages  by 
a  Jury  in  a  libel  case  that  the  courts  ap- 
proach the  question  of  the  excesslveness  of  a 
verdict  in  such  cases  with  great  reluctance. 
The  question  of  damages  for  a  tort  especial- 
ly in  a  case  of  libel  or  slander,  is  peculiarly 
within  the  province  of  the  jury;  and  unless 
the  damages  are  so  unconscionable  as  to  im- 
press the  court  with  its  injustice,  and  there- 
by induce  the  court  to  believe  that  the  Jury 
were  actuated  by  passion,  prejudice,  or  par- 
tiality, it  rarely  interferes  with  the  verdict 
It  is  not  for  us  to  say  that  had  we  been  as- 
sessing the  damages,  we  would  have  given  a 
less  amount  It  is  the  judgment  of  the  jury, 
and  not  the  judgment  of  the  court  which  is 
to  assess  the  damages  in  actions  for  personal 
torts  and  injuries.  In  our  opinion,  this  is  a 
case  in  which  the  Jury  were  clearly  justified 
in  giving  both  compensatory  and  punitive 
damages,  under  well-settled  principles  of 
law,  and,  considering  the  character  of  the 
plaintiff,  the  office  which  he  held,  the  large 
circulation  of  the  defendant's  paper,  and  the 
treasonable  nature  of  the  charge, 'and  con- 
sidering also  the  fact  that  at  the  time  of  the 
publication  the  United  States  government 
was  at  war  with  the  Imperial  Government  of 
Germany,  and  that  a  charge  of  sedition  at 
such  a  time  would  probably  result  in  greater 
damage  to  the  plaintiff  than  if  made  in  time 
of  peace,  we  do  not  feel  that  we  would  be 
justified  in  setting  aside  the  verdict  on  the 
ground  of  its  being  excessive. 

No  serious  or  reversible  error  appearing  in 
the  record,  the  judgment  is  affirmed. 

CUNNINGHAM,  C.  J,  and  ROSS.  J, 
concur. 
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PHOENIX  BY.  CO.  OP  ARIZONA  t.  BEALS. 
(No.  1630.) 

(Supreme  Court  ol  Arizona.    May  21,  1919.) 

1.  Pleading  <S=>369(3)  —  Personal  Injury 
Actions— Election  Between  Counts. 

In  an  action  by  a  passenger  against  a  street 
railroad  company  for  personal  injuries,  it  was 
permissible  for  plaintiff  to  allege  that  the  injury 
was  due  to  the  negligent  starting  of  the  car 
while  plaintiff  was  alighting,  in  one  count,  and 
in  another  count  to  allege  that  plaintiff's  skirt 
was  caught  on  a  protruding  bolt,  and  no  elec- 
tion between  the  two  counts  was  required. 

2.  Carriers  ©=318(3)— Passengers— Person- 
al Injury— Evidence— Sufficiency. 

In  a  Btreet  car  passenger's  action  for  per- 
sonal injuries  while  alighting,  the  mere  fact 
that  her  skirt  caught  on  something  on  the  car 
does  not  justify  a  finding  of  negligence  on  de- 
fendant's part;  it  appearing  that  it  performed 
its  duty  in  furnishing  a  car  of  the  kind  in  or- 
dinary use  and  in  good  repair. 

3.  Carriers  «=»320(26)  —  Personal  Injury 
Actions— Evidence— Question  of  Fact. 

In  street  railroad  passenger's  action  for 
personal  injuries  while  alighting  from  a  car, 
due  to  the  catching  of  her  skirt  on  something 
and  the  starting  of  the  car  before  she  had  time 
to  alight,  evidence  of  negligence  field  sufficient 
to  make  the  question  one  for  the  jury. 

4.  Carriers  <8=>305(5)  —  Passengers  —  Per- 
sonal Injury— Proximate  Cause. 

If  a  street  car  passenger  was  injured  from 
the  concurrence  of  the  catching  of  her  skirt  on 
something  on  the  car  and  the  starting  of  the 
car  before  she  had  time  to  alight,  that  defend- 
ant was  not  responsible  for  her  skirt  catching 
does  not  relieve  it  from  responsibility  for  the 
accident  if  it  negligently  started  its  car  while 
plaintiff  was  thus  embarrassed. 

5.  Carriers   <s=>305(5)  —  Passengers  —  Per- 
sonal Injury— Cause. 

Where  a  street  railroad  passenger  was  in- 
jured while  alighting,  due  to  her  skirt  catching 
on  something  on  the  car,  and  defendant  negli- 
gently started  the  car  while  plaintiff  was  thus 
impeded,  the  fact  of  plaintiff's  clothes  being 
caught,  and  not  the  cause  thereof,  was  proper 
for  the  jury  to  consider  in  determining  whether 
defendant  exercised  due  care. 

6.  Appeal  and  Ebsor  <£=»1062(5)— Harmless 
Error— Submission  op  Issues. 

Where  passenger  on  street  car,  injured 
when  alighting,  based  negligence  of  defendant 
on  starting  of  street  car  while  her  clothing  was 
caught,  submission  of  issue  of  defects  in  car, 
not  sustained  by  evidence,  by  instruction  plac- 
ing burden  of  proof  on  plaintiff  to  show  defects, 
was  harmless  error. 

7.  Pleading  <8=>375  —  Pleading  and  Proof 
— Allegations  Not  Essential. 

Plaintiff  must  prove  all  the  material  alle- 
gations of  the  complaint  before  he  is  entitled 
to  relief,  although  he  need  not  establish  alle- 
gations not  essential  to  the  cause  of  action. 
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8.  Negligence  d=>119(l)  —  Pleading — Con- 
curring Causes  op  Accident. 

The  plaintiff  must  prove  the  specific  act  of 
negligence  assigned  as  cause  of  injury,  but,  if 
the  accident  resulted  from  concurring  causes, 
the  proof  need  not  show  that  both  occurred 
through  defendant's  negligence,  even  if  it  be  so 
alleged. 

9.  Trial    «=>2G5(1) —  Instructions  — Con- 
struction as  Whole. 

Instructions  must  be  taken  and  construed 
as  a  whole. 

10.  Trial  &=> 263(4)  —  Instructions— Ignor- 
ing Defenses. 

In  a  street  car  passenger's  action  for  inju- 
ries incurred  while  alighting,  an  instruction 
that  the  conductor  started  the  car  prematurely 
held  not  erroneous  as  ignoring  the  defenses  of 
unavoidable  accident  or  contributory  negligence 
in  view  of  the  pleading  and  proof. 

11.  Trial  <8=>263<9)  —  Instructions— Ignor- 
ing Evidence. 

In  a  street  car  passenger's  action  for  inju- 
ries incurred  when  alighting  from  a  car,  in- 
struction that  defendant  was  liable  if  it  start- 
ed its  car  prematurely  was  not  erroneous  as  ig- 
noring knowledge  or  want  of  knowledge  that 
plaintiff  was  alighting  when  the  car  was  start- 
ed; it  being  defendant's  duty  to  know  whether 
plaintiff  had  alighted  before  starting  the  car. 

12.  Carriers  <8=>303(5)— Actions  fob  Negli- 
gence—Alighting from  Car. 

A  street  railroad  company  is  under  the  duty 
of  observing  whether  a  passenger  has  actually 
alighted  before  starting  the  car. 

13.  New  Trial  «=>102(1>— Grounds— Newly 
Discovered  Evidence. 

It  was  not  error  to  refuse  a  new  trial  for 
newly  discovered  evidence  in  an  action  for  in- 
juries to  a  street  car  passenger,  where  it  ap- 
peared that  defendant  might  have  discovered 
such  evidence  by  the  exercise  of  due  diligence. 
• 

Appeal  from  Superior  Court,  Maricopa 
County ;  B.  C.  Stanford,  Judge. 

Action  by  Anna  L.  Beals  against  the  Phoe- 
nix Railway  Company  of  Arizona.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Chalmers,  Stahl,  Fennemore  &  Longan  and 
Will  E.  Ryan,  all  of  Phoenix,  for  appellant 
Barnett  E.  Marks,  of  Phoenix,  for  appellee. 

ROSS,  J.  Plaintiff,  suing  defendant  for 
damages  for  personal  injuries  received  while 
she  was  a  passenger  on  one  of  its  street  cars, 
set  forth  her  cause  of  action  in  two  counts. 
In  the  first  count  It  was  alleged  that  the 
street  car  on  which  she  was  riding  stopped, 
at  the  intersection  of  Washington  street  and 
Central  avenue,  Phoenix,  and  that,  "while 
plaintiff  was  in  the  act  of  alighting  from 
said  car,  and  before  plaintiff  had  time  to 
alight  and  reach  the  pavement  in  safety,  the. 
defendant's  servants  carelessly,  recklessly, 
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and  negligently  started  saia  car  in  motion, 
causing  plaintiff  to  fall  to  the  pavement 
with  great  force  and  violence." 

The  negligence  charged  in  the  second  count 
is  neglect  and  failure  "to  keep  its  car  in  good 
condition  and  free  from  protruding  bolts  or 
other  obstacles  or  parts  of  said  car  which 
could  or  would  catch  plaintiff's  skirts,"  and 
by  reason  thereof  "this  plaintiff's  skirt 
caught  in  a  bolt  or  some  other  obstacle  or 
part  of  said  car,  and  while  plaintiff  was 
about  to  alight,  this  defendant,  through  its 
servants  then  in  charge  of  said  car,  care- 
lessly, negligently,  and  recklessly  started 
said  car  in  motion,  and,  because  of  plaintiff's 
skirt  being  caught  on  some  obstacle  as  afore- 
said, and  because  of  defendant  starting  said 
car  before  plaintiff  had  reached  the  pave- 
ment in  safety,  plaintiff  was  thrown  on  the 
pavement  with  great  foree  and  violence." 

The  issues  tendered  were  met  by  a  general 
demurrer  and  general  denial,  and  an  affirm- 
ative defense  that  plaintiff  was  injured,  if 
at  all,  through  her  own  carelessness  or  omis- 
sion or  negligence  or  inadvertence  by  fall- 
ing "upon  the  pavement  at  or  near  the  inter- 
section of  Washington  and  Central  streets 
•  •  •  at  a  place  entirely  removed  from 
and  apart  from  the  car  of  this  defendant" 

From  a  verdict  and  Judgment  in  favor  of 
plaintiff,  this  appeal  is  prosecuted. 

The  errors  assigned  as  occurring  at  the 
trial  prejudicial  to  the  rights  of  defendant 
may,  we  think,  be  designated  under  five  head- 
ings: First,  the  refusal  of  the  court  to  require 
the  appellee  to  elect  upon  which  count  of  her 
complaint  she  would  ask  a  verdict;  second, 
the  refusal  of  the  court  to  instruct  a  verdict 
for  defendant  as  requested  because  of  in- 
sufficient evidence  to  support  the  allegations 
of  the  complaint;  third,  in  not  taking  from 
the  Jury  all  consideration  ef  the  alleged  un- 
safe condition  of  the  car  by  reason  of  the 
protruding  bolts,  etc.,  upon  which  plaintiff's 
skirt  was  said  to  have  caught  for  the  reason 
that  there  was  no  evidence  of  any  protruding 
bolts  or  other  obstacles,  or  that  defendant's 
car  was  defective;  fourth,  in  erroneously 
instructing  the  Jury  and  in  failing  to  instruct 
as  requested  and  in  modifying  certain  in- 
structions requested  by  defendant;  and,  fifth, 
in  refusing  to  grant  a  new  trial  upon  the 
showing  of  newly  discovered  evidence. 

[1]  The  first  assignment  is  without  merit. 
It  is  permissible  under  the  law  for  a  party 
to  state  his  cause  of  action  In  one  or  more 
counts  as  the  facts  of  his  case  may  seem 
to  him  to  demand  or  require.  The  pleader 
cannot  always  know  or  anticipate  what  the 
proof  may  develop  so  as  confidently  to  rely 
upon  a  single  statement  of  his  cause  of  ac- 
tion. The  privilege  of  stating  his  cause  in 
different  counts  is  granted  so  that  a  party 
whose  cause  is  Just  may  not  be  nonsuited  or 
dismissed  because  of  a  variance  In  the  plead- 
ings and  proof,  or  because  of  a  failure  to  sus- 


tain one  count  when  the  evidence  Is  sufficient 
to  support  another.  And  the  case  may  be 
submitted  on  all  the  issues  finding  support  in 
the  evidence.  Willard  v.  Carrlgan,  8  Ariz. 
70,  68  Pac.  638 ;  Paducah  Traction  Co.  v.  Ba- 
ker, 130  Ky.  360,  113  S.  W.  449,  18  L.  R.  A. 
(N.  S.)  1185. 

The  second  and  third  points  above  stated 
are  so  closely  related  we  will  consider  them 
together.  The  contention  of  appellant  is 
that  the  undisputed  evidence  shows  that  the 
cause  of  the  accident  in  which  appellee  was 
injured  was  the  catching  of  her  skirt  on 
something  as  she  was  alighting,  that  the 
car  did  not  start  until  after  she  was  falling, 
and  that  it  was  the  catching  of  her  skirt  on 
something  for  which  appellant  was  not  re- 
sponsible, and  not  the  starting  of  the  car, 
that  caused  her  to  fall.  In  other  words,  it 
is  claimed  plaintiff  would  have  fallen  if  the 
car  had  not  started  as  it  did,  or  at  least  that 
it  may  not  be  definitely  determined  to  which 
cause,  the  catching  of  her  clothes  or  the 
starting  of  the  car,  the  Jury  credited  the 
accident 

The  appellee's  explanation  as  to  how  the 
accident  happened  was: 

"I  proceeded  to  get  off  the  car  and  my  dress 
caught  on  a  bolt  or  something  in  the  car  which 
held  me,  and  I  just  had  one  foot  from  the  car, 
and  they  started  the  car  and  threw  me  to  the 
pavement  and  tore  my  dress." 

On  cross-examination: 

"Q.  What  did  you  do  after  it  stopped?  A.  I 
started  to  get  off  the  car.  Q.  Then  the  car 
started  again?  A.  Yes,  sir;  it  did.  Q.  Where 
were  you  when  it  started?  A.  I  was  falling  to 
the  pavement  Q.  When  it  started?  A.  Yes, 
sir.  Q.  What  was  it  that  threw  you  to  the 
pavement,  Mrs.  Beals,  the  starting  of  the  car 
or  the  catching  of  your  dress?  A.  Well,  the 
starting  of  the  car  would  have  thrown  me  to 
the  pavement.  Q.  I  want  to  know  just  what 
it  was,  the  starting  of  the  car  or  the  catching 
of  your  dress?  A.  The  starting  of  the  car,  I 
suppose.  I  don't  quite  understand  you.  Q.  Ex- 
plain what  occurred,  Mrs.  Beals,  when  you  fell, 
in  the  best  language  you  can  and  as  you  re- 
member it.  A.  When  I  went  to  step  down 
from  the  car,  my  dress  caught  on  a  bolt  in  the 
car,  as  well  as  I  remember,  and  I  well  remem- 
ber the  bell  rung  for  the  car  to  start  and  then 
I  didn't  remember  anything  about  it  until  after 
I  had  gotten  upon  my  feet  after  I  was  hurt. 
No;  I  had  just  started  to  make  one  step  when 
my  dress  had  caught,  one  foot  was  just  inside 
the  car.  Q.  One  foot  was  out  just  making  the 
step,  and  the  other  part  of  your  body  was  in 
the  car?  A.  Yes,  sir.  Q.  Then  in  this  case 
you  were  stepping  just  out  of  the  car,  and 
your  right  foot  was  out?  A.  Yes,  sir.  Q.  And 
the  car  gave  a  lurch  forward  and  you  were 
thrown  forward  on  your  face?  A.  Yes,  sir. 
Q.  Do  you  recall  what  your  dress  caught  on? 
A.  As  to  that  I  cannot  say,  but  my  dress  caught 
on  something.  Q.  Did  you  disengage  your 
dress  yourself?  A.  Why  no;  when  I  was 
thrown  from  the  car,  I  guess  it  must  have  torn 
loose  some  way.    Q.  Your  dress  was  caught 
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on  the  car  and  holding  you  back,  and  would  it 
not  be  natural  for  you  to  lean  around  and  dis- 
engage your  dress?  A.  I  don't  think  so  unless 
I  had  had  my  foot  on  the  car.  If  I  had  had  my 
foot  on  the  car,  I  might  have  loosened  the 
dress.  Q.  Where  were  your  feet?  A.  I  was 
just  stepping  off  the  car.  Q.  Then  he  stopped, 
and  you  immediately  went  to  get  off,  and  your 
dress  caught,  and  the  car  immediately  started 
across  the  street   Is  that  true?   A.  Yes,  air." 

Witnesses  Toller  and  Gregg  In  their  tea* 
timony  corroborated  the  appellee  to  some  ex- 
tent, the  latter  stating: 

"I  noticed  her  skirt  was  caught,  and  just  at 
that  time  he  started  the  car,  and  of  course  he 
didn't  have  to  move  very  far;  the  pull  of  the 
skirt  could  have  throwed  her  off— pull  her  feet 
out  from  under  her.  I  know  her  skirt  was 
caught  on  something  on  the  car." 

This  testimony,  if  believed,  showed  that 
just  as  plaintiff  was  in  the  act  of  alighting 
her  skirt  caught  on  something  and  before 
she  could  disengage  herself,  and  before  she 
had  alighted,  the  car  suddenly  started,  throw- 
ing her  to  the  pavement. 

[2]  If  it  be  true  that  the  sole  cause  of  the 
accident  was  due  to  plaintiffs  skirt  catching 
on  something,  it  seems  from  the  law  that  the 
existence  of  that  "something"  must  be  the 
result  of  the  nonperformance  of  a  duty  owed 
by  defendant  to  plaintiff  before  a  recovery 
could  be  had.  No  faulty  impairment  or  con- 
struction of  the  car  being  shown,  the  implica- 
tion of  negligence  on  the  part  of  defendant 
from  the  mere  fact  that  plaintiff's  skirt 
caught  on  something  is  nat  justified.  What- 
ever may  have  been  the  cause  of  her  skirt 
catching  that  fact  alone  Is  not  sufficient 
evidence  of  negligence ;  it  appearing  that  de- 
fendant performed  its  duty  in  furnishing  a 
car  of  the  kind  in  ordinary  use  and  in  good 
repair. 

The  defendant  Is  not  an  insurer,  and  is 
not  liable  for  all  accidents  that  may  happen 
to  a  passenger,  but  onlv  those  that  occur 
through  its  negligence.  If  It  furnished  the 
plaintiff  a  reasonably  safe  car  on  which  to 
ride,  notwithstanding  she  became  entangled 
in  her  skirts,  or  her  skirts  caught  on  some- 
thing, which  "something"  she  Is  unable  to 
point  out  as  existing  because  of  the  defend- 
ant's negligence,  no  presumption  of  negligence 
may  be  indulged.  Negligence  may  not  be  bas- 
ed on  a  conjecture  or  a  guess,  nor  may  neg- 
ligence in  such  circumstances  be  inferred 
from  an  accident  only,  as  all  accidents  are 
not  caused  by  negligence.  Powers  v.  Pere 
Marquette  B.  R.  Co.,  143  Mich.  379, 106  N.  W. 
1117;  Gulf,  O.  ft  S.  P.  Ry.  Oo.  v.  Davis  (Tex. 
Civ.  App.)  161  S.  W.  933. 

[3,4]  But,  assuming  an  entire  absence  of 
evidence  showing  protruding  bolts  or  other 
defects  in  the  car,  we  think  the  request  for 
an  instructed  verdict  was  properly  denied 
for  the  reason  the  complaint  did  not  assign 
the  catching  of  her  garment  thereon  as  the 
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cause,  or  at  least  the  sole  cause  of  the  ac- 
cident; the  allegation  being  that  the  two 
causes  concurred  in  effecting  her  fall,  to  wit, 
the  catching  of  her  skirt  on  something  and 
the  starting  of  the  car  before  she  had  time 
to  alight  Whether  this  allegation  of  neg- 
ligence was  sustained  by  the  evidence  or  not 
was  a  question  of  fact  for  the  jury,  and,  in 
view  of  their  verdict,  we  must  conclude  that 
they  resolved  it  in  favor  of  the  plaintiff's 
contention.  If  the  accident  happened  from 
the  concurrence  of  the  two  causes  assigned, 
the  fact  that  defendant  was  not  responsible 
for  her  skirt  catching  would  not  relieve  it 
from  responsibility  for  the  accident  if  it  was 
negligent  In  starting  its  car  while  plaintiff 
was  thus  embarrassed.  We  take  the  state- 
ment of  the  law  in  that  regard  as  made  by 
the  Supreme  Court  of  Washington  in  Goe  v. 
Northern  Pac  Ry.  Co.,  30  Wash.  654,  71  Pac 
182,  as  follows: 

*  •  It  is  well  established  that,  where 
the  primary  cause  of  an  injury  is  a  pure 
accident  occasioned  without  fault  of  the  in- 
jured party,  if  the  negligent  act  of  the  defend- 
ant is  a  co-operating  or  culminating  cause  of 
the  injury,  or  if  the  accident  would  not  have 
resulted  In  the  injury  excepting  for  the  negli- 
gent act  the  negligence  is  the  proximate  cause 
of  injury  for  which  damages  may  be  recovered." 

See,  also,  Rice  v.  Puget  Sound  Traction, 
etc.,  Co.,  80  Wash.  47,  141  Pac.  191,  L.  R.  A. 
1915A,  797;  Hendrickson  v.  Gray  Harbor  Ry. 
&  Light  Co.,  88  Wash.  145,  152  Pac.  992;  St 
Louis  &  S.  P.  Ry.  Co.  v.  Bell  (Okl.)  159  Pac. 
336,  L.  R.  A  1917A  543 ;  Miller  v.  Northern 
Pac.  Ry.  Co.,  24  Idaho,  567,  135  Pac.  845,  48 
L.  R.  A  (N.  S.)  700,  Ann,  Cas.  1915C,  1214; 
Carlock  v.  Denver  &  R.  G.  Co.,  55  Colo.  146, 
133  Pac.  1103;  29  Cyc.  496. 

[6, 6]  It  is  claimed  the  court  should  never 
have  submitted  in  its  instructions  the  ques- 
tion made  by  the  complaint  as  to  the  defects 
in  the  car,  as  none  was  shown  by  the  evi- 
dence. There  was  evidence  to  the  effect  that 
plaintiff's  skirt  caught  on  something,  and, 
regardless  of  how  it  was  caused,  whether 
from  defects  in  the  car  or  from  some  unac- 
countable reason,  it  cannot  affect  the  re- 
sponsibility of  the  defendant  for  the  accident 
If,  while  she  was  thus  embarrassed  or  im- 
peded, the  defendant  negligently  started  the 
car,  and  in  that  manner  caused  her  to  fall 
to  the  pavement  It  was  the  fact  of  the 
plaintiff's  clothes  being  caught  and  not* the 
cause  thereof,  that  was  proper  for  the  jury 
to  consider  In  determining  whether  the  de- 
fendant exercised  that  high  degree  of  care, 
under  the  circumstances,  imposed  on  a  carrier 
of  passengers.  If  that  be  true,  as  a  propo- 
sition of  law,  and  we  have  no  doubt  it  Is, 
both  the  allegations  and  the  evidence  as  to 
the  defective  condition  of  the  car  were  im- 
material, and  the  instructions  thereon  plac- 
ing the  burden  of  proving  the  defect  upon 
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the  plaintiff  could  not  have  militated  against 
the  defendant  to  Its  Injury. 

In  Klrby  v.  St.  Louis  &  S.  F.  Ry.  Co.,  146 
Mo.  App.  304,  130  S.  W.  69,  the  question 
arose  as  to  whether  there  was  a  failure  of 
proof,  it  being  contended  that  because  one 
of  the  causes  of  the  accident  assigned  was 
not  sustained  by  the  evidence,  there  could  be 
no  recovery.  The  court,  in  disposing  of  the 
contention,  said  (146  Mo.  App.  page  310,  180 
S.  W.  page  71): 

"The  first  question  necessary  to  be  determin- 
ed is:  What  was  the  ground  of  negligence 
charged  against  the  defendant?  It  seems  to  us 
that  a  fair  interpretation  of  this  charge  fixes 
the  gravamen  of  the  charge  as  the  failure  to 
hold  the  train  a  sufficient  length  of  time  to  per- 
mit plaintiff  to  alight  therefrom  It  clearly 
does  make  this  charge,  and  this  was  all  that  was 
necessary  for  plaintiff  to  charge  and  prove  in 
order  to  make  a  prima  facie  case  against  de- 
fendant Hurt  v.  Railroad,  94  Mo.  256,  262,  7 
S.  W.  1,  4  Am.  St.  Rep.  874 ;  Straus  v.  Rail- 
road, 75  Mo.  186;  Fillingham  v.  Transit  Co., 
102  Mo.  App.  573-682,  77  S.  W.  314;  Share- 
man  v.  Transit  Co.,  103  Mo.  App.  515,  526,  78 
S.  W.  846.  The  other  allegations  of  the  peti- 
tion charging  that  the  train  was  caused  to  move 
forward  with  a  violent  and  sudden  jerk,  lurch, 
and  bound  were  unnecessary  allegations,  and 
we  can  see  no  reason  why  plaintiff,  by  reason  of 
having  made  these  allegations  when  they  were 
entirely  unnecessary ,  should  be  required  to 
prove  them  before  making  a  case  sufficient  to 
go  to  the  jury  when  to  prove  the  other  allega- 
tion was  of  itself  sufficient.  Nelson  v.  Railroad 
Co.,  113  Mo.  App.  702,  88  S.  W.  1119;  Green 
v.  Railroad  Co.,  122  Mo.  App.  647,  99  S.  W. 
28.  The  demurrer  to  the  testimony  was  prop- 
erly refused." 

The  defendant's  contention  on  this  point 
is  not  entitled  to  as  favorable  consideration 
as  it  would  be  had  it  raised  the  question  in 
some  manner  at  the  trial.  It  asked  no  In- 
struction to  exclude  the  question  from  the 
Jury.  In  its  request  for  an  instructed  ver- 
dict, it  did  not  raise  the  point.  No  conten- 
tion on  the  point  was  made  until  after  the 
verdict  The  Instruction,  as  a  matter  of  law, 
was  more  favorable  to'  defendant  than  to 
plaintiff.  It  required  the  jury  to  find  that 
plaintiff's  skirt  caught  on  something,  the  ex- 
istence of  which  was  due  to  a  nonperform- 
ance of  a  duty  by  defendant,  whereas,  as  we 
have  seen,  it  was  the  fact  of  her  skirt  being 
caught,  and  not  the  cause  thereof,  together 
with  the  starting  of  the  car  while  she  was 
in  fhe  act  of  alighting,  that  fixed  or  tended 
to  fix  liability  upon  defendant 

[7,  8]  It  is  a  rule  of  pleading  that  plaintiff 
must  prove  all  the  material  allegations  of 
her  complaint  before  she  is  entitled  to  relief, 
but  that  does  not  mean  that  she  is  required 
to  establish  allegations  not  essential  to  her 
cause  of  action.  In  personal  Injury  cases  the 
plaintiff  must  prove  the  specific  act  of  negli- 
gence assigned  as  the  cause  of  her  injury 
(Scalplno  v.  Smith,  164  Mo.  App.  524,  135 


S.  W.  1000),  but,  if  the  accident  resulted  from 
concurring  causes,  it  is  not  necessary  that 
the  proof  show  both  occurred  through  the 
negligence  of  defendant,  even  though  it  be 
so  alleged,  for  the  reason  the  law  will  hold 
the  defendant  liable  If  one  of  the  concurring 
acts  of  negligence  Is  directly  chargeable  to* 
defendant  and  is  the  proximate  cause  of  the 
accident 

Before  taking  up  for  consideration  the  as- 
signments based  upon  the  giving  and  refus- 
ing of  instructions,  we  will  state  defendant's 
theory  of  the  case.  It  was  that  plaintiff,  at 
the  time  of  her  injury,  had  ceased  to  be  a 
passenger,  had  alighted  safely  on  the  pave- 
ment, and  progressed  from  six  to  eight  feet 
across  the  street  towards  the  sidewalk  when 
she  stumbled  and  fell.  This  theory  was  set 
forth  in  its  answer  and  found  support  in  the 
defendant's  evidence.  In  addition,  defendant 
denied  all  the  allegations  of  the  complaint 
except  that  it  was  a  corporation  operating  a 
street  railway  in  the  city  of  Phoenix.  It  was 
abundantly  shown  that  plaintiff  boarded  de- 
fendant's car  at  Washington  and  Seventh 
streets;  that  she  paid  her  fare;  that  the 
car  stopped  at  Central  avenue  and  Washing- 
ton street  and  that  here  she  got  off  of  the 
car,  according  to  the  defendant's  theory, 
safely,  suffering  a  misadventure  after  she 
had  alighted;  the  plaintiff's  theory  being 
that,  while  she  was  In  the  act  of  alighting, 
her  skirt  became  attached  to  something,  and 
before  she  had  time  to  alight  the  car  started 
and  threw  her  to  the  pavement 

Complaint  Is  made  that  the  theory  of  the 
defendant  was  not**  stated  correctly  in  the 
first  instruction  given  by  the  court  This 
instruction  reads: 

"The  plaintiff  asks  for  damages  in  this  case 
for  a  sum  not  to  exceed  $10,000  on  the  two 
counts,  one  of  them  being  falling  from  the  car 
while  in  motion,  and  the  other  her  skirt  being 
caught  on  some  obstruction  in  the  car  while 
leaving  the  car.  Defendant  denies  these  things, 
and  maintains  that  there  is  no  liability  what- 
ever, and  these  are  the  matters  for  you  to  decide 
from  the  evidence  having  been  heard  by  you." 

It  may  be  admitted  that  this  is  a  rather 
lean  and  imperfect  statement  of  the  Issues, 
and  if  It  stood  alone,  unaided  by  other  In- 
structions, would  be  subject  to  most  severe 
criticism. 

In  another  instruction  plaintiff's  theory  of 
the  case  as  contained  in  her  complaint  and 
presented  at  the  trial  was  fully  and  com- 
pletely submitted  to  the  Jury.  They  were 
required  to  find: 

"That  while  she  was  in  the  act  of  alighting 
from  said  car,  her  skirt  caught  on  some  portion 
of  said  car,  or  on  some  obstacle  protruding 
from  said  car  because  said  car  was  not  in  a  rea- 
sonably safe  condition  and  repair,  and  that  the 
employes  of  the  defendant  company  started  said 
car  forward  in  motion  as  she  was  alighting 
from  said  car,  all  of  which  caused  the  plaintiff 
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to  be  thrown  to  the  ground  and  injured, 
*  *  *  "  and  that,  if  the  "act  in  so  causing 
the  said  car  to  be  started  in  motion  as  afore- 
said amounted  to  a  want  of  such  care  as  de- 
Tolves  on  a  carrier  of  passengers  as  defined  in 
the  previous  instructions  I  have  given  you, 
and  that,  as  a  direct  consequence  of  such  omis- 
sion of  such  care  by  said  employes  of  the  de- 
fendant, Anna  L.  Beals,  received  injuries,  then 
your  verdict  should  be  for  her." 

As  heretofore  indicated,  this  instruction 
in  placing  the  burden  of  proving  the  cause 
of  her  clothes  catching  on  something  to  be 
due  to  the  negligence  of  defendant  was  in 
defendant's  favor,  as  it  was  the  fact  of  her 
embarrassed  situation,  and  not  the  cause 
thereof,  unless  traceable  to  some  fault  of 
hers,  together  with  the  starting  of  the  car, 
that  was  assigned  in  her  complaint  as  the 
proximate  cause  of  the  accident  The  de- 
fendant's theory  was  stated  to  the  jury,  not 
once,  but  several  times,  in  such  language  as: 

"If  you  believe  from  the  evidence  that  the 
injuries  sustained  by  her  were  not  due  to  neg- 
ligence on  the  part  of  the  defendant's  servants, 
but  were  due  to  mere  accident  or  misadventure, 
then  and  in  that  case  your  verdict  shall  be  for 
the  defendant;"  and  If  •  •  •  such  injury 
occurred  by  reason  of  her  falling  immediately 
after  she  bad  alighted  from  the  car,  and  that 
her  fall  was  not  caused  by  the  starting  of  the 
defendant's  car  in  a  negligent  manner  by  de- 
fendant's servants,  nor  by  the  catching  of 
plaintiff's  skirt  on  some  obstacle  on  said  car, 
then  she  cannot  recover  in  this  action";  and 
"if  the  railroad  company  on  its  part  is  properly 
discharging  its  duties,  and  a  passenger  is  hnrt 
from  a  cause  disconnected,  over  which  the 
railroad  has  not  control,  or  if  the  passenger  is 
hurt  by  reason  of  his  or  her  own  conduct  or  mis- 
conduct amounting  to  contributory  negligence, 
and  the  act  or  doing  of  the  railroad  company  in 
no  way  contributed  towards  it,  or  if  the  passen- 
ger's conduct  was  the  primary  or  real  reason 
of  his  or  her  injury,  the  railroad  company 
would  not  be  responsible,  and  your  verdict  will 
be  for  the  defendant." 

[I]  Thns  it  Is  seen  that,  though  the  first 
Instruction  Inadequately  and  meagerly  stated 
the  issues  and  theories  of  the  respective  par- 
ties, the  deficiencies  were  supplied  by  sub- 
sequent instructions.  It  is  a  rule  in  this  ju- 
risdiction— and  we  believe  of  universal  ap- 
plication— that  the  instructions  must  be  tak- 
en and  construed  as  a  whole,  and,  when  the 
ones  given  in  this  case  are  so  considered, 
the  appellant's  complaint  is  without  merit 

Complaint  is  made  of  instruction  No.  4, 
which  is  as  follows: 

"If  you  find  in  this  case  that  while  the 
plaintiff  was  attempting  to  alight  from  the 
car  and  the  conductor  rang  the  bell,  and  the  car 
atarted  up,  and  the  accident  occurred  in  that 
manner,  then  the  plaintiff  would  be  entitled  to 
recover  because  it  would  amount  to  actionable 
negligence  on  the  part  of  the  conductor  to  ring 
the  bell  and  the  car  to  start  while  the  plaintiff 
was  in  the  act  of  alighting.  There  can  be  no 
question  about  that" 
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[11]  It  is  contended  this  instruction  is  had 
because  it  ignores  "complete  defenses  or  ele- 
ments of  defense  such  as  unavoidable  acci- 
dent or  negligence  of  the  plaintiff  herself 
amounting  to  contributory  negligence  or  fail- 
ure of  plaintiff  to  use  ordinary  care  for  her 
own  safety." 

Defendant  forgets  that  there  was  no  plea 
of  contributory  negligence,  and  that  there 
was  absolutely  no  evidence  introduced  in 
Its  behalf  showing  or  tending  to  show  plain- 
tiff was  injured  until  after  she  had  ceased 
to  be  a  passenger.  The  conductor  testified 
he  saw  plaintiff  alight,  and  that  she  was 
clear  of  the  car  before  he  rang  the  bell  for 
the  car  to  start  and  this  was  the  contention 
throughout 

The  instruction  would  be  objectionable  in 
this  form  if  defendant  had  pleaded  the  acci- 
dent happened  while  plaintiff  was  alighting 
through  her  negligence,  and  supported  it  by 
some  evidence,  but  no  such  issue  was  before 
the  Jury.  The  proof,  under  the  general  de- 
nial of  the  defendant  was  limited  to  the  af- 
firmative defense  of  the  misadventure  after 
plaintiff  was  no  longer  a  passenger. 

[11]  It  Is  also  contended  the  instruction 
overlooks  and  ignores  knowledge  or  want  of 
knowledge  of  defendant's  servants  that  plain- 
tiff was  alighting  at  the  time  the  car  was 
started.  It  Is  undisputed  that  the  intersec- 
tion of  Washington  street  and  Central  ave- 
nue was  a  safety  stop;  that  all  cars  stopped 
there  to  let  off  and  take  on  passengers,  and, 
while  defendant's  conductor  disputes  it, 
plaintiff  testified  she  told  him  when  she  paid 
her  fare  that  she  wanted  to  get  off  at  Cen- 
tral avenue.  In  view  of  these  facts,  we  think 
It  was  the  duty  of  defendant  to  know  wheth- 
er plaintiff  had  alighted  before  starting  the 
car.  The  rule  In  that  regard  is  stated  in 
10  O.  J.  948,  |  1367,  as  follows: 

"Regardless  of  the  length  of  time  for  which 
the  car  is  stopped,  and  although  it  is  stopped 
for  a  length  of  time  which  would  be  reasonable 
under  ordinary  conditions,  if  the  conductor  or 
the  motorman  in  charge  of  the  car  knows  or  has 
reason  to  know  that  a  passenger  is  in  the  act 
of  boarding  or  alighting,  it  is  negligence  sud- 
denly or  recklessly  to  start  or  otherwise  to 
move  the  car,  whereby  the  passenger  is  in- 
jured." 


The  Identical  Instruction  was  approved  in 
Kirchner  v.  Detroit  City  Ry.  Co.,  91  Mich. 
400,  51  N.  W.  1059. 

[1i]  It  is  contended  that  instruction  No. 
5  was  erroneous.  This  instruction  was  ap- 
proved In  Crump  v.  Davis,  33  Ind.  App.  88, 
70  N.  E.  886,  as  a  correct  statement  of  the 
law.  The  duty  of  a  street  car  company  to 
deliver  its  passengers  is  stated  by  Mr.  Chief 
Justice  Fuller  in  Washington,  etc.,  R.  R.  Co. 
v.  Harmon's  Adm'r,  147  U.  S.  571,  reading  at 
page  583,  13  Sup.  Ct  557,  at  page  561  (37 
L.  Ed.  284),  as  follows: 
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"The  duty  resting  upon  the  defendant  was 
to  deliver  its  passenger,  and  that  involved  the 
duty  of  observing  whether  he  had  actually 
alighted  before  the  car  was  started  again.  If 
the  conductor  failed  to  attend  to  that  duty, 
and  did  not  give  the  passenger  time  enough 
to  get  off  before  the  car  started,  it  was  neces- 
sarily this  neglect  of  duty  that  did'  the  mis1 
chief.  It  was  not  a  duty  due  to  a  person  solely 
because  he  was  in  danger  of  being  hurt,  but 
a  duty  owed  to  a  person  whom  the  defendant 
had  undertaken  to  deliver,  and  who  was  entitled 
to  be  delivered  safely  by  being  allowed  to  alight 
without  danger." 

The  other  complaints  of  Instructions  given 
—and  they  go  to  practically  all  of  the  In- 
structions—have either  been  covered  by  what 
has  already  been  said  or  are  not  of  enough 
Importance  to  deserve  special  notice.  The 
refusal  to  give  certain  instructions  requested 
by  defendant,  and  the  modification  of  others, 
is  made  the  basis  of  assigned  error,  but  we 
have  come  to  the  conclusion  that  those  that 
were  refused  were  fully  covered  or  were 
properly  refused,  and  that  the  modifications 
complained  of  were  not  error. 

It  is  earnestly  urged  that  the  showing  of 
newly  discovered  evidence  was  amply  suffi- 
cient to  require  the  trial  court  to  grant  a 
new  trial,  and  that  his  refusal  to  do  so  was 
an  abuse  of  discretion  and  was  error.  The 
showing  made  on  motion  for  a  new  trial  was 
that  one  E.  P.  Fuller  would  testify  upon  a 
retrial  that  on  the  day  plaintiff  was  Injured 
he  was  standing  at  the  corner  of  Washing- 
ton street  and  Central  avenue  at  the  time 
she  got  off  of  defendant's  car;  that  he  saw 
a  lady  "alight  from  said  car  and  traverse  a 
distance  of  several  feet  from  said  car,  and 
then  apparently  stumble  and  fall  upon  the 
pavement;  that  at  the  time  said  lady  fell, 
she  was  entirely  clear  of  said  car,  and  her 
fall  was  not  caused  by  being  caught  upon  the 
car  in  any  manner  or  by  any  sudden  start- 
ing of  said  car.   •   •   • " 

The  date  of  the  accident  was  October  25, 
1916,  and  the  case  was  tried  the  early  part 
of  December,  1917.  Fuller  did  not  tell  de- 
fendant or  any  one  representing  it  what  he 
saw  until  after  the  trial  In  December,  1917; 
and  It  is  a)  so  made  to  appear  that  none  of  the 
agents  or  servants  of  defendant  knew  that  he 
would  testify  as  stated  until  about  Decem- 
ber 8,  1917.  The  defendant's  claim  agent 
made  affidavit  of  diligence,  in  which  he 
shows  that  on  October  25,  1916,  the  accident 
was  reported  to  hira,  and  thereafter  until  the 
trial  he  continually  endeavored  to  locate  any 
and  all  persons  who  might  have  seen  what 
occurred  at  the  time  and  place  plaintiff 
claims  to  have  been  injured;  that  he  found 
two  persons  to  wit,  R.  P.  Serrana  and  J.  A. 
Rose,  who  stated  to  him  they  saw  plaintiff 
fall  on  the  pavement  after  she  had  left  the 
car,  but  they  did  not  see  her  get  off  the  car; 
that  these  two  witnesses  remained  in  the  ju- 
risdiction of  the  court  until  just  before  the 


trial,  when  they  disappeared,  and  were  not 
to  be  had  for  the  trial;  that  he  tried  to  find 
others  who  saw  or  might  have  seen  what 
happened  at  the  time  of  the  accident,  but 
was  unsuccessful;  that  he  only  learned  of 
Fuller's  seeing  it  after  the  trial. 

In  passing  upon  this  assignment,  we  are 
met  with  this  rule: 

"While  newly  discovered  evidence  material 
to  the  party  applying,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and  pro- 
duced at  the  trial,  is  ground  for  a  new  trial, 
applications  on  this  ground  are  not  favored  by 
the  courts.  *  •  •  Such  applications  should 
always  be  subjected  to  the  closest  scrutiny  by 
the  court,  and  the  burden  is  upon  the  applicant 
to  rebut  the  presumption  that  the  verdict  is  cor- 
rect, and  that  there  has  been  a  lack  of  due 
diligence.  The  matter  is  largely  discretionary 
with  the  trial  court,  and  the  exercise  of  its 
discretion  will  not  be  disturbed  except  in  a 
case  of  manifest  abuse."  20  R.  0.  L.  I  72,  p. 
289. 

The  proposed  evidence  of  Serrana  and 
Rose  was  not  newly  discovered-  It  was 
known  to  the  defendant  before  the  trial,  and 
If  it  considered  the  evidence  of  these  two 
witnesses  material,  It  should  have  asked  for 
a  postponement  of  the  trial  until  their  at- 
tendance could  be  had.  Chenoweth  v.  Prew- 
ett,  17  Ariz.  400,  163  Pac  420.  No  such  re- 
quest was  made. 

[13]  Fuller's  testimony  was  cumulative. 
The  defendant's  conductor  had  testified  to 
the  same  things  Fuller  claims  took  place. 
Ills  added  weight  to  defendant's  testimony, 
the  trial  court  evidently  concluded,  would 
not  change  the  result  If  a  new  trial  were 
granted.  Then  It  does  seem  that  defendant. 
If  Its  version  of  what  happened  is  true, 
could  have  found,  with  Its  facilities,  other 
witnesses  who  would  have  testified  to  It.  It 
developed  in  the  course  of  the  trial  that  after 
plaintiff  got  off  of  the  car  one  man,  an  el- 
derly gentleman,  was  on  the  car  going  to 
the  fair  grounds.  Two  other  men  boarded 
the  car  at  the  place  she  got  off,  and  it  ap- 
pears that  other  persons  were  present  at  the 
time  it  is  claimed  the  accident  happened. 
Indeed,  it  is  not  unreasonable  to  assume  that 
at  the  time  of  the  accident — the  middle  of 
the  afternoon — there  were  many  people  in 
the  vicinity  of  the  Intersection  of  Washing- 
ton street  and  Central  avenue.  It  is  possible 
of  course,  that  none  of  them  saw  the  occur- 
rence, and  it  Is  also  possible  defendant  could 
not  locate  them,  or  any  others  than  the  three 
mentioned  in  its  motion  for  a  new  trial,  but 
it  seems  to  us  the  passengers  at  the  time, 
and  bystanders,  might  have  been  found  with 
proper  diligence.  We  conclude  It  was  not 
error,  under  the  circumstances,  to  refuse  the 
new  trial  for  newly  discovered  evidence. 

The  judgment  is  affirmed. 

CUNNINGHAM,  a  J„  and  BAKER,  J, 
concur. 
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HABTFIELD  t.  HOWARD  et  aL 

(L.  A.  4949.) 

(Supreme  Court  of  California.    May  14,  1919. 
Rehearing  Denied  June  12,  1919.) 

Mechanics'  Liens  «=>279— Pbiomots— Bub- 
den  o*  Paoor. 
Where  plaintiff  alleged  upon  information 
and  belief  that  defendants'  claims  are  subject 
to  and  subservient  to  plaintiffs,  and  defendants' 
answer  alleged  that  their  interest  is  prior  and 
superior  to  that  of  plaintiff,  defendants  had  the 
burden  of  establishing  prior  claim;  and,  where 
they  introduced  no  evidence  as  to  their  interest 
or  title,  the  court  erred  in  adjudging  plaintiffs 
mechanic's  lien  subject  to  interest  of  a  defend- 
ant. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Chas.  Wellborn,  Judge. 

Action  by  A.  J.  Hartfleld  against  Charles 
W.  Howard  and  others.  From  the  judg- 
ment rendered,  plaintiff  appeals.  Judgment 
modified,  and  as  modified,  affirmed. 

8.  O.  Schaefer,  of  San  Pedro,  and  A.  R. 
Holston,  of  Los  Angeles,  for  appellant 

Milton  K.  Young,  of  Los  Angeles,  and 
Byron  Coleman,  of  San  Francisco,  for 
respondents. 

WILBUR,  J.  Judgment  was  rendered  in 
favor  of  the  plaintiff  foreclosing  his  mechan- 
ic's lien.  He  appeals  from  that  portion  of 
the  decree  adjudicating  his  lien  to  be  subse- 
quent to  the  interest  of  the  defendant  Title 
Guarantee  &  Trust  Company.  The  complaint 
contained  the  allegation: 

'That  all  of  the  defendants  claim  to  have  some 
interest  or  estate  in  said  property  and  parcel  of 
land,  but  this  plaintiff  is  informed  and  believes, 
and  therefore  alleges  on  information  and  belief, 
that  said  claims  are  subject  to  and  subservient 
to  plaintiffs  claim." 

The  defendants  Title  Guarantee  &  Trust 
Company  and  Fidelity  Savings  &  Loan  As- 
sociation joined,  in  an  answer  containing  the 
following  allegation: 

"Said  defendants  Title  Guarantee  &  Trust 
Company  and  Fidelity  Savings  &  Loan  Associa- 
tion, admit  that  they  have  and  claim  to  have 
some  interest  -in  the  real  property  described  in 
plaintiff's  complaint,  and  allege  that  the  inter- 
est of  said  defendants  therein  is  prior  and  su- 
perior to  that  of  said  plaintiff." 

Findings  were  waived.  No  evidence  was 
introduced  upon  the  subject  of  the  interest 
or  title  of  the  Title  Guarantee  &  Trust  Com- 
pany in  the  premises.  Appellant  claims  that, 
as  the  burden  of  proof  was  upon  this  defend- 
ant to  establish  Its  prior  claim,  the  portion  of 
the  judgment  appealed  from  is  erroneous. 
This  conclusion  is  sustained  by  the  opinion  In 
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Harmon  v.  Ashmead,  68  Cal  821,  9  Pac.  183, 
wherein,  under  similar  circumstances,  it  was 
said: 

"Conceding  that  the  denial  of  the  defendants 
raised  an  issue,  we  think  it  was  one  of  which 
they  had  the  affirmative,  and  as  they  introduced 
no  evidence  to  support  it,  the  court  was.  jus- 
tified in  finding  that  their  lien  was  subordinate- 
and  subject  to  the  plaintiffs'." 

It  was  in  that  case  conceded,  for  the  pur- 
poses of  the  case,  that  the  denial  of  the  al- 
legation that  the  claims  of  the  defendants 
were  subordinate  to  the  plaintiffs  lien  raised 
a  material  issue.  That  matter  has  since  fre- 
quently been  considered  by  this  court,  and 
it  has  been  held  that  the  denial  of  such  a 
general  allegation  does  not  raise  an  issue. 
Beronio  v.  Ventura  County  Lumber  Co.,  129 
CaL  232,  61  Pac  958,  79  Am.  St.  Rep.  118, 
was  a  suit  to  quiet  title,  in  which  the  defend- 
ant claimed  that  as  the  plaintiffs  had  been 
made  parties  defendant  in  a  previous  fore- 
closure suit,  and  the  court  had  decreed  in 
that  action  that  their  rights  and  interests  in 
the  mortgaged  premises  were  subsequent  to 
the  mortgage,  they  were  thereby  estopped 
from  asserting  any  claim  therein  adverse  to 
the  title  derived  by  defendants  by  the  fore- 
closure sale.  The  court  there  said  with  ref- 
erence to  such  a  general  averment  In  the 
complaint: 

"Such  averment  is  not  material  to  the  plain- 
tiff's cause  of  action,  nor  is  it  an  issuable  fact, 
and  whether  the  court  rendered  judgment  upon 
the  default  of  the  defendant,  or  upon  an  issue 
created  by  his  denial  of  this  averment,  without 
setting  forth  the  character  of  his  interest,  any 
prior  interest  held  by  him  is  not  affected  by  such 
judgment"— citing  Lewis  v.  Smith,  9  N.  Y.  502, 
61  Am.  Dec.  706;  Frost  v.  Koon,  30  N.  Y. 
428;  Smith  v.  Roberts,  91  N.  Y.  470;  Payn 
v.  Grant,  23  Hun,  134;  Elder  v.  Spinks,  53 
CaL  293;  Sichler  v.  Look,  93  CaL  600,  29  Pac. 
220. 

In  applying  that  principle  to  the  case,  it 
was  further  said: 

"It  does  nof  appear  that  in  the  foreclosure 
suit  there  was  any  adjudication  upon  the  title 
of  the  plaintiffs  which  is  set  forth  in  the  com- 
plaint herein,  or  that  their  claim  that  their 
interest  in  the  mortgaged  premises  is  superior 
to  that  derived  under  the  mortgage  was  submit- 
ted to  that  court  for  determination,  or  was  de- 
termined by  it.  The  allegation  in  the  complaint 
therein  that  they  claimed  an  interest  in  the 
mortgaged  premises,  and  that 'this  claim  was 
subsequent  and  subordinate  to  said  mortgage, 
did  not  present  this  issue  for  determination. 
The  averment  that  their  claim  was  'subordinate' 
to  the  mortgage  was  but  a  legal  conclusion,  and 
the  allegation  of  fact  upon  which  that  conclu- 
sion depended— that  the  claim  was  subsequent 
to  the  mortgage— negatived  any  claim  that  it 
was  prior  thereto.  The  answer  of  these  plain- 
tiffs was  but  a  denial  of  these  allegations,  and 
their  admission  that  they  had  an  interest  in  said 
premises  as  purchasers  was  not  only  consistent 
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with  the  allegations  of  the  complaint  and  the  ob- 
ject of  the  foreclosure  suit,  but  failed  to  present 
any  issue  upon  a  claim  of  title  superior  to  that 
covered  by  the  mortgage,  or  upon  the  validity 
of  such  title.  No  facts  were  alleged,  either  in 
the  complaint  or  in  their  answer,  by  which  an 
issue  upon  their  title  or  claim  was  presented  to 
the  court  or  made  a  subject  for  its  determina- 
tion, *  *  •  and  its  finding  and  decree  there- 
on that  their  claim  and  interest  were  subsequent 
and  subordinate  to  said  mortgage  is  of  no  higher 
force  than  if  made  upon  their  default" 

.  Later,  In  an  appeal  from  a  decree  of  fore- 
closure, In  the  case  of  Wardlow  v.  Middleton, 
156  Cal.  585,  105  Pac.  738,  the  court  had 
under  consideration  the  findings  and  Judg- 
ment wherein  it  was  declared  that  the  inter- 
est of  the  two  Tuckers,  defendants  and  ap- 
pellants, was  acquired  after  the  giving  of  the 
mortgage  to  the  plaintiff.  The  complaint 
contained  the  usual  allegation  in  regard  to 
the  Interest  of  the  Tuckers  being  subsequent 
to  the  mortgage  Hen.  They  answered,  deny- 
ing the  nonpayment  of  the  mortgage,  but  not 
traversing  the  allegation  that  their  interest 
was  subsequent  to  the  mortgage.  The  court 
disposed  of  the  appellants'  claims  on  appeal 
by  saying: 

"It  is  objected  chat  his  finding  and  recital  is 
not  sustained  by  any  evidence.  There  is  no 
evidence  on  the  subject.  None  was  necessary, 
the  allegation  of  the  complaint  thereon  being  ad- 
mitted by  the  pleadings.  The  finding  could  nei- 
ther add  to  nor  detract  from  its  force.  The 
effect  of  such  an  admission,  where  the  party 
by  cross-complaint  or  otherwise  does  not  pre- 
sent any  prior  claim,  is  that  the  foreclosure 
judgment  and  sale  will  bar  all  liens,  rights,  and 
interests  acquired  from  the  mortgagor  after  the 
execution  of  the  mortgage,  but  will  not  bar 
rights  or  claims  prior  and  superior  to  the  mort- 
gage. McComb  v.  Spangler,  71  Cal.  424,  12 
Pac.  847;  Ord  v.  Bartlett,  83  Cal.  431,  23 
Pac.  705 ;  Sichler  v.  Look,  93  Cal.  608,  20  Pac. 
220.  The  finding  and  recital,  being  outside  the 
issues,  are  surplusage,  and  are  not  only  not 
conclusive  upon  the  appellants,  but  are  not 
competent  evidence  against  them  in  any  other 
action.  Collins  v.  Gray,  154  Cal.  135,  97  Pac. 
142;  Bank  of  Visalia  v.  Smith,  146  Cal  402, 
81  Pac.  542." 

Where  It  appears  from  the  answer  of  the 
defendants  that  they  claim  an  Interest  prior 
and  adverse  to  the  plaintiff's  lien,  as  It  did 
in  this  case,  the  proper  course  for  the  trial, 
court  is  indicated  In  Beronio  v.  Ventura 
Lumber  Co.,  supra,  as  follows: 

"Whenever  it  is  made  to  appear  that  the  in- 
terest of  a  defendant  is  adverse  or  superior  to 
that  covered  by  the  mortgage,  the  proper  action 
of  the  court  is  to  dismiss  him  from  the  suit. 
Ord  v.  Bartlett,  83  Cal.  428  [23  Pac.  705]; 
Code  v.  Bean,  93  Cal.  578  [29  Pac.  223] ;  Hoppe 
v.  Fouutain,  104  Cal.  94  [37  Pac.  894]." 

Or  the  court  could  specify  In  Its  decree 
that  It  is  made  without  prejudice  to  the  ad- 


verse rights  of  the  defendant  Ord  v.  Bart- 
lett, 88  Cal.  428,  431,  432,  23  Pac  706. 

A  decree  adjudicating  the  priority  of  de- 
fendant's lien  or  interest  without  evidence 
or  pleading  justifying  such  decree  was 
erroneous. 

It  is  stated  in  respondents'  brief  that  the 
only  Interest  of  the  Title  Guarantee  A  Trust 
Company  was  as  trustee  in  the  trust  deed 
securing  the  indebtedness  due  to  the  defend- 
ant Fidelity  Savings  &  Loan  Association, 
which  lien  was  by  the  decree  declared  to  be 
prior  to  plaintiff's  claim,  and  from  which 
adjudication  no  appeal  was  taken.  It  ap- 
pears from  the  bill  of  exceptions  that  the 
defendants  introduced  in  evidence  a  contract 
signed  by  appellant  recognizing  the  prior  ex- 
istence of  the  trust  deed,  in  favor  of  the  de- 
fendant Fidelity  Savings  &  Loan  Association, 
and  expressly  agreeing  that  the  claims  of 
the  lien  claimants,  including  the  lien  of  ap- 
pellant, should  be  subject  to  and  subordinate 
to  the  claim  of  the  Fidelity  Savings  &  Loan 
Association,  but  this  agreement  falls  to  dis- 
close the  name  of  the  trustee  in  the  trust 
deed.  Strangely  enough,  appellant  denies 
knowledge  of  the  fact  stated  by  respondents. 
We  cannot  therefore  consider  such  statement 
in  determining  this  appeal.  For  the  same 
reason  it  is  unnecessary  to  consider  the  ar- 
gument of  the  respondent  based  upon  the  hy- 
pothesis that  even  if  the  Title  Guarantee  * 
Trust  Company  were  the  trustees  in  a  trust 
deed  securing  the  payment  of  money,  such 
deed  was  nevertheless  subordinate  to  re- 
spondents' lien.  In  order  to  correct  the  judg- 
ment so  that  there  will  be  no  adjudication 
upon  the  claim  of  the  Title  Guarantee  & 
Trust  Company,  the  court  is  directed  to  mod- 
ify the  judgment  by  striking  out  the  fifth 
paragraph  thereof  and  to  insert  in  lieu 
thereof  the  following  to  wit: 

"And  it  is  further  ordered;  adjudged,  and  de- 
creed that  the  said  claim  of  .  the  plaintiff  was  at 
the  time  of  the  commencement  of  this  action 
and  this  judgment  and  decree  in  that  behalf 
were  and  are  prior  and  superior  to  any  right, 
title,  interest,  or  estate  of  the  defendants  Charles 
W.  Howard,  Hunriker  &  Berger  (a  copartner- 
ship), E.  P.  Hunsiker,  E.  C.  A.  Berger,  Mary 
W.  Crutsinger,  Josephine  Hunziker,  and  W.  W. 
Paden,  and  each  of  them,  in  or  to  said  premises 
and  the  whole  thereof,  but  that  said  claim  of 
the  plaintiff  herein  and  this  judgment  and  de- 
cree in  that  behalf  was  and  is  subsequent  and 
subservient  to  the  interest  of  the  defendant  Fi- 
delity Savings  &  Loan  Association,  a  corpora- 
tion, which  said  last-named  defendant's  interests 
are  superior  to  said  claim  of  the  plaintiff  here- 
in ;  provided  that  nothing  in  this  judgment  shall 
be  construed  or  held  to  prejudice  or  affect  the 
rights  of  the  Title  Guarantee  &  Trust  Company 
accruing  prior  to  the  date  when  the  plaintiff's 
lien  attached  to  the  property." 

As  so  modified  the  judgment  is  affirmed. 
We  concur:  MELVIN,  J.;  LENNON,  J. 
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1.  Corporations  ®=>244(4)  —  Donation  or 
Shares  or  Stock — Collateral  Attack. 

Where  stockholders  intended  to  donate,  and 
corporation  intended  to  receive,  certain  number 
of  shares  of  stock,  and  the  original  certificates 
issued  were  canceled  and  new  certificates  issued 
for  the  number  of  shares  represented  by  the 
original  certificates  less  the  number  of  shares 
donated,  the  transfer  effectively  placed  shares 
donated  under  the  control  of  the  corporation, 
and  the  donation  must  be  held  valid  against  col- 
lateral attack. 

2. *  COBFOBATIONS    <8=232(1)  —  STOCKHOLDERS' 

Liability — Amount  or  Unpaid  Subscrip- 
tion. 

Where  stock  is  sold  for  money,  and  the  pur- 
chase price  is  less  than  the  par  value,  the  differ- 
ence between  the  par  value  and  the  amount 
actually  paid  is  the  measure  of  the  stockholders' 
liability  to  creditors. 

3.  Corporations  <8=>232(3)  —  Issuance  or 
Stock— Exchange  fob  Property— Liabil- 
ity or  Stockholders. 

Where  stock  is  issued  for  property  having 
no  generally  defined  value,  the  rule  is  that 
where  the  corporation  and  stockholders  have 
agreed  upon  a  given  valuation  for  the  property 
such  valuation  is  binding  and  conclusive,  unless 
it  is  fraudulent  in  purpose  or  effect. 

4.  Corporations  e=»232(S)— Stockholders' 
Liability— Stock  Issued  on.  Excessive 
Value  or  Property. 

If  the  parties  have  put  upon  the  property 
a  valuation  in  excess  of  what  they  knew  or  be- 
lieved to  be  its  true  value,  it  is  a  constructive 
fraud  upon  the  creditors  of  the  corporation,  and 
stock 'will  be  deemed  paid  only  to  the  extent  of 
the  actual  value  of  the  property  received  in  ex- 
change for  it. 

5.  Corporations  «=>232(3)— Stockholders' 
Liability  —  Mining  Corporations  —  Rule 
Applicable. 

The  rule  that,  where  stock  of  corporation 
is  issued  as  fully  paid  in  exchange  for  property 
at  a  known  overvaluation,  the  creditors  of  the 
corporation,  in  case  of  its  insolvency,  may.  re- 
cover from  each  stockholder  a  sum  equal  to  the 
amount  unpaid  upon  his  subscription,  applies  to 
all  classes  of  corporations,  including  mining  cor- 
porations, regardless  of  custom  to  fix  mining 
shares  at  a  purely  arbitrary  value. 

6.  Corporations  <8=> 232(3)— Stock  Issued  on 
Excessive  Valuation  or  Property. 

Unless  the  corporators  knew  or  believed 
that  mining  claims  given  by  them  to  the  cor- 
poration in  exchange  for  shares  of  stock  were 
worth  the  par  value  of  the  stock  received  by 
them,  or  if  their  belief  was  reached  without  in- 
telligent examination  into  the  value  by  including 
items  not  really  property,  or  by  the  influence 
of  self-interest,  the  issuance  of  stock  would  be  a 
violation  of  constitutional  and  statutory  provi- 
sion authorizing  issuance  to  the  amount  of  value 
of  property. 


Separate  actions  by  Mrs.  C.  N.  Hasson 
against  J.  E.  Koeberle,  Ludwig  Gossman, 
and  the  Ord  Mountain  Gold  Company.  Ac- 
tions against  the  two  defendants  first  men- 
tioned were  tried  together,  and  from  a  single 
Judgment  in  their  favor  plaintiff  appeals. 
Reversed  and  remanded. 

Samuel  H.  Pardue,  of  Los  Angeles,  for 
appellant 

'  Jones  &  Evans  and  Mattison  B.  Jones,  all 
of  Los  Angeles,  for  respondents. 

LBNNON,  J.  On  March  7,  1907,  the  Ord 
Mountain  Gold  Company  was  an  Arizona 
corporation,  with  a  capital  stock  of  1,000,000 
shares  of  the  par  value  of  $1  each.  On  that 
date,  the  directors  held  a  meeting  for  the 
purpose  of  organization,  and  issued  450,000 
shares  each  to  T.  N.  Hasson  and  George  L 
Hasson,  respectively,  and  the  remaining  100,- 
000  to  one  Steadman.  Thereupon  theHassons 
each  undertook  to  donate  back  to  the  cor- 
poration 250,000  shares  by  means  of  the  can- 
cellation of  the  original  certificates  and  the 
issuance  of  new  certificates  for  the  lesser 
number  of  shares  then  remaining  to  each 
donor.  The  original  issue  to  the  Hassons 
was  made  in  consideration  of  the  transfer 
of  certain  mining  properties  to  the  corpora- 
tion. On  March  15,  1907,  the  corporation 
issued  to  the  defendant  Gossman  5,000  shares 
of  stock,  for  which  he  paid  $250.  On  March 
11  and  on  April  30,  1907,  issues  totaling  4,000 
shares  were  made  to  the  defendant  Koeberle 
for  the  sum  of  $200. 

In  1914,  the  plaintiff  obtained  a  judgment 
against  the  company  for  $7,518.92,  and,  the 
corporation  being  insolvent,  execution  there- 
on failed  and  the  judgment  remained  unsatis- 
fied. In  January,  1915,  the  plaintiff  brought 
separate  actions  against  the  defendants  Goss- 
man and  Koeberle  as  shareholders  in  the 
corporation  contending:  (1)  That  the  stock 
was  issued  to  the  Hassons  for  property  taken 
at  a  gross  overvaluation ;  (2)  that  by  an  ap- 
plication of  the  rule  of  Herron  v.  Shaw,  165 
Cal.  §68,  133  Pac  488,  Ann.  Cas.  1915A,  1265, 
the  Hassons  were  liable  to  creditors  of  the 
corporation  for  the  difference  between  the 
value  of  the  property  and  the  par  value  of 
the  stock,  and  (3)  that  by  an  application  of 
the  rule  of  Perkins  v.  Cowles,  157  Cal.  625, 
108  Pac.  711,  30  L  R.  A.  (N.  S.)  283,  137  Am. 
St  Rep.  158,  the  defendants,  even  if  they  are 
bona  fide  transferees  for  value,  are  liable  to 
the  plaintiff  for  the  said  difference  as  prorat- 
ed upon  their  part  of  such  stock  which  was 
subsequently  issued  to  them  after  being  re- 
turned to  the  corporation  by  the  Hassons. 

The  actions  were  tried  together,  and  from 
a  single  judgment  in  favor  of  both  defendants 
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the  plaintiff  brings  this  appeal.  The  theories 
advanced  by  the  plaintiff  resolve  themselves 
into  two  main  contentions:  (1)  That  the  H as- 
sorts did  not  in  fact  succeed  in  returning  any 
stock  to  the  corporation,  wherefore  the  is- 
sue to  the  defendants  was  an  over  issue  of 
treasury  stock,  and,  as  such,  an  ultra  vires 
issue  against  which  the  rule  of  Herron  v. 
Sbaw,  supra,  should  not  apply  and  (2)  that 
the  rule  of  Herron  v.  Shaw,  supra,  should 
not  apply  against  issues  of  stock  by  corpo- 
rations organized  solely  to  develop  and  op- 
erate mining  properties  where  all  or  prac- 
tically all  of  the  stock  is  issued  in  return  for 
undeveloped  claims  of  a  real  but  necessarily 
of  an  unknown  and  speculative  value.  One 
argument  of  the  respondents  in  support  of 
this  contention  is  that  it  is  a  matter  of  such 
common  knowledge  that  there  is  no  relation 
between  the  par  value  of  mining  stock  and 
the  assets  of  the  corporation  that  creditors 
could  not  be  supposed  to  rely  upon  any  rep- 
resentation that  the  corporation  had  re- 
ceived assets  up  to  the  par  value  of  the  stock. 

[1]  Considering  respondents'  first  conten- 
tion, we  note  the  following  facts:  The  Has- 
sons  intended  to  donate,  and  the  corporation 
intended  to  receive,  600,000  shares  of  the 
stock.  It  was  noted  in  the  minutes  of  the 
corporation  that  the  stock  had  been  donated. 
The  corporation  has  at  no  time  undertaken  to 
issue  certificates  representing  more  than  the 
authorized  capital  stock.  The  certificates 
originally  Issued  to  the  Hassons,  each  repre- 
senting 490,000  shares  of  stock,  were  cancel- 
ed and.  certificates  were  delivered  to  the  Has- 
sons, each  purporting  to  represent  but  200,- 
000  shares  of  the  stock.  This  transaction 
effectively  placed  500,000  shares  of  stock 
under  the  control  of  the  corporation.  How- 
ever technically  imperfect  the  form  of  the 
donation  may  have  been,  the  facts  show  that 
It  was  effected,  and  it  must  clearly  be  held 
valid  against  any  collateral  attack.  Inde- 
pendently of  any  question  of  the  effect  of  an 
ultra  vires  issue,  It  therefore  appears  that 
the  respondents'  first  contention  is  without 
merit. 

L2-4J  Turning  now  to  the  second  conten- 
tion, we  find  the  law  well  settled.  It  should 
be  noted  that,  although  the  Ord  Mountain 
Gold  Company  is  a  corporation  organized 
under  the  laws  of  Arizona  and  doing  business 
in  California,  it  is  to  the  California  law  that 
the  parties  have  appealed  in  their  briefs 
and  arguments.  Looking,  therefore,  to  the 
California  law  we  find  it  undisputed  that, 
where  stock  is  sold  for  money  and  the  pur- 
chase price  is  less  than  the  par  value  of  the 
stock,  the  difference  between  the  par  value 
and  the  amount  actually  paid  is  the  measure 
of  the  stockholders'  liability  to  creditors,  and 
that  in  cases  where  the  stock  is  not  sold  for 
cash,  but  is  issued  for  real  or  personal  prop- 
erty having  no  generally  defined  value,  "the 
rule  is  that  where  the  corporation  and  stock- 
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holder  have  agreed  upon  a  given  valuation 
for  the  property  transferred,  such  valuation 
is  binding  and  conclusive  unless  it  is  fraudu- 
lent in  purpose  or  effect  But  if  the  parties 
have  put  upon  the  property  a  valuation  in 
excess  of  what  they  knew  or  believed  to  be 
its  true  value,  this  is  a  constructive  fraud 
upon  the  creditors,  and  the  stock  will  be 
deemed  paid  only  to  the  extent  of  the  actual 
value  of  the  property  received  in  exchange 
for  it"  Harrison  v.  Armour,  160  CaL  787, 
147  Pac  1166;  Herron  v.  Shaw,  supra;  Ver- 
mont Marble  Co.  v.  Declee,  135  Cal.  579,  67 
Pac.  1057,  56  L.  R.  A.  728,  87  Am.  St  Rep. 
143.  , 

Cases  supporting  this  rule  decided  in  this 
jurisdiction  and  elsewhere  are  commented 
upon  in  Lucey  Co.  v.  McMullen,  173  Pac. 
1000,  and  in  Sherman  v.  Harley,  174  Pac.  001. 
These  cases  do  not  intimate  that  the  rule  is 
not  general  in  its  application,  or  that  it  is 
subject  to  an  exception  in  favor  of  any 
given  class  of  corporations.  In  1881,  how- 
ever, the  case  of  In  re  South  Mountain  Con- 
solidated Mining  Co.  (D.  C.)  7  Sawy.  30.  5 
Fed.  403,  was  decided  in  tbe  United  States 
District  Court  for  the  district  of  California. 
In  that  case  the  court  stated  the  question  be- 
fore it  as  follows: 

"Does  the  acceptance  of  stock  in  a  mining  cor- 
poration, as  they  are  usually  formed  in  tills 
state,  create  any  obligation,  either  by  contract 
or  under  tbe  law,  to  pay  to  the  corporation  or 
to  its  creditors  the  nominal  par  value  of  the 
stock  so  accepted?" 

This  question  was  answered  in  the  nega- 
tive, the  court  deciding  that  a  creditor  of  a 
mining  corporation  is  left  to  the  starutorf 
liability  of  the  stockholder  for  his  pre  Tata 
of  the  corporate  debts.  The  decision  was 
wholly  based  upon  an  asserted  difference  be- 
tween mining  corporations,  as  organized  in 
California,  and  other  kinds  of  corporations. 
The  court  recited  the  custom  of  giving  min- 
ing stock  a  purely  arbitrary  value,  which 
"neither  bears,  nor  is  intended  nor  supposed 
by  the  public  to  bear,  the  slightest  relation 
to  .the  real  value  of  the  property — a  value 
nearly  always  conjectural,  and  very  often 
imaginary."  On  a  review  of  the  case  in  the 
Circuit  Court  of  the  United  States  (8  Sawy. 
866,  14  Fed.  347),  this  view  was  upheld,  the 
court  saying: 

"Mining  corporations  in  California  are,  in 
these  particulars,  sui  generis.  They  are  organ- 
ized and  carried  on  upon  principles,  in  these 
respects,  wholly  different  from  banking,  railroad, 
insurance,  and  like  commercial  corporations 
having  a  subscribed  capital  stock.  There  is  no 
agreement  express  or  implied,  to  pay  up  any 
particular  amount  of  stock,  and  no  one  under- 
stands that  there  is.  Certainly  none  is  intended 
by  the  parties." 

While  in  the  present  case  the  record  does 
clearly  show  that  the  Ord  Mountain  Gold 
Company  was  solely  a  mining  company,  the 
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tacts  as  revealed  in  the  pleadings,  proof, 
and  findings,  do  not  Indicate  that  Its  capital 
stock  was  not  subscribed  or  that  there  was 
no  agreement,  express  or  implied,  to  pay  any 
particular  amount  of  stock  or  that  none  was 
intended  by  the  parties.  The  organization, 
so  far  as  appears  from  anything  in  the  rec- 
ord, differed  in  no  material  respect  from 
that  of  an  ordinary  business  corporation.  . 

But,  aside  from  these  considerations,  an 
examination  of  the  California  cases  from  the 
year  1882  to  the  present  reveals  the  fact  that, 
while  the  South  Mountain  Case  has  been  re- 
peatedly cited  by  the  profession  as  an  au- 
thority, this  court  has  in>  each  instance  re- 
fused to  do  more  than  give  it  tentative  recog- 
nition, and  certainly  has  never  approved  the 
doctrine  enunciated  therein.  See,  for  ex- 
ample, Harmon  v.  Page,  62  CaL  448;  Ver- 
mont Marble  Co.  v.  Declez,  186  CaL  579,  67 
Pac.  1057,  56  L.  R.  A.  728,  87  Am.  St.  Rep. 
143;  Herron  v.  Shaw,  165  Oal.  668,  183  Pac. 
488,  Ann.  Cas.  1915A,  1265. 

[5]  We  are  aware  of  no  sound  principle 
upon  which  the  decision  in  the  South  Moun- 
tain Case  can  be  upheld  at  the  present  day. 
The  reasons  forming  the  basis  for  the  gen- 
eral rule  stated  In  Herron  v.  Shaw  and  Har- 
rison v.  Armour,  supra,  apply  as  well  to  min- 
ing corporations  as  to  corporations  formed 
for  other  purposes.  Nor  do  we  see  any  rea- 
son why  it  would  work  any  peculiar  hard- 
ship upon  a  mining  company,  as  distinguish- 
ed from  any  other  kind  of  corporation,  to  be 
required  to  take  property  in  exchange  for 
stock  at  what  the  corporators  honestly  and 
Intelligently  believe  to  be  Its  actual  value. 
If  it  is  true  that  there  is  a  custom  to  fix  min- 
ing shares  at  a  purely  arbitrary  par  value 
having  no  relation  to  the  value  of  the  assets 
taken  therefor,  that  fact  cannot  alter  the 
rule  of  law  requiring  that  there  be  such  a 
relation.  The  precise  question  was  raised  in 
See  v.  Heppenhelmer,  69  N.  J.  Bq.  36,  61  Atl. 
843,  where  It  was  urged  upon  the  court  that 
it  was  a  matter  of  common  knowledge  that 
stock  was  issued  by  New  Jersey  corporations 
for  property  taken  at  a  gross  overvaluation. 
Pitney,  V.  C,  admitted  that  the  practice  had 
been  so  frequently  indulged  in  that  It  had 
brought  obloquy  upon  the  state,  but  asserted 
that  whenever  it  had  been  indulged  in  it  had 
involved  a  clear  infringement  of,  if  not  a 
fraud  upon,  the  letter  and  spirit  of  the  laws 
of  the  state.  If,  therefore,  It  is  customary 
for  mining  corporations  in  this  state  to  Is- 
sue stock  for  property  which  has  no  relation 
to  the  par  value  of  the  stock  so  issued,  we 
can  likewise  only  express  our  regret  and 
point  out  that  it  has  in  every  case  involved 
a  clear  infringement  of  our  laws. 

[I]  It  follows  that  the  rule  enunciated  in 
Herron  v.  Shaw  and  Harrison  v.  Armour, 
supra.  Is  a  general  rule  applicable  to  all 
classes  of  corporations,  and  that  the  rule 
stated  in  Re  South  Mountain  Consolidated 


Mining  Co.,  supra,  no  longer  properly  ex- 
presses the  law  in  force  in  this  state.  Con- 
sequently, unless  the  corporators  knew  or  be- 
lieved that  the  Ord  Mountain  mining  claims 
were  worth  $1,000,000,  the  stock  is  to  be 
deemed  paid  only  to  the  extent  of  the  actual 
value  of  those  claims  at  the  time  of  the 
transfer  to  the  corporation.  We  are  also  of 
the  opinion  upon  a  review  of  the  cases  that, 
however  morally  righteous  was  the  belief  of 
the  corporators,  If  it  was  reached  without 
intelligent  examination  into  the  elements 
of  value  or  by  including  Items  not  really 
"property"  or  by  the  influence  of  self-inter- 
est, the  issue  would  be  as  much  a  violation  of 
the  statutory  and  constitutional  provisions 
as  though  it  had  been  dictated  by  corrupt 
motives.  See  v.  Heppenhelmer,  supra;  Don- 
ald v.  American  Smelting  Co.,  62  N.  J.  Eq, 
729,  48  AtL  771,  1116;  Hoicombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122,  82  AtL  618; 
Gillett  v.  Chicago  Co.,  230  HL  373,  82  N.  E. 
891.  It  may  be  remarked  at  this  point  that 
in  determining  whether  or  not  the  corpora- 
tors did  in  fact  honestly  and  Intelligently 
believe  the  Ord  Mountain  claims  to  be  worth 
11,000,000  the  circumstances  attending  and 
following  the  transfer  should  be  taken  into 
consideration.  Immediately  following  the 
transfer,  shares  of  the  par  value  of  $1  each 
and  of  the  total  par  value  of  $500,000  were 
returned  to  the  corporation.  A  short  time 
thereafter  several  thousand  of  these  shares 
were  sold  to  the  respondents  at  5  cents  a 
share.  These  circumstances  cast  grave  sus- 
picion, to  say  the  least,  upon  the  existence 
of  any  honest  and  Intelligent  belief  that  the 
Ord  Mountain  claims  were  worth  $1,000,000. 

It  follows  from  the  foregoing  discussion 
that  evidence  should  have  been  received  at 
the  trial  bearing  on  the  belief  of  the  cor- 
porators as  to  the  value  of  the  property,  to 
the  end  that  it  might  have  been  determined 
what  that  belief  was,  and  whether  it  was  in 
fact  honest  and  intelligent.  The  court,  how- 
ever, acting  on  the  theory  that  the  opinion 
of  the  corporators  was  wholly  immaterial, 
confined  the  issue  to  the  actual  value  of  the 
property  at  the  time  of  the  transfer  to  the 
corporation.  The  finding  of  the  court  on 
this  point  is  as  follows : 

"That  at  said  time  said  mining  claims  had  a 
value  subsequently  determined  of  yielding  divi- 
dends on  an  investment  of  $1,000,000,  that  said 
1,000,000  shares  fully  paid  were  not  dispropor- 
tionate in  value  to  the  said  mining  claims,  and 
that  the  consideration  for  the  issuance  of  said 
stock,  fully  paid  up,  was  reasonable,  just,  and 
adequate." 

The  finding,  in  effect,  rests  upon  the  con- 
clusion that  the  property  was  worth  $1,000,- 
000,  because  it  would  pay  dividends  on  $1,- 
000,000.  It  is  not,  however,  found  that  the 
dividends  referred  to  would  be  a  reasonable 
or  adequate  return  on  an  investment  of  $1,- 
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000,000.  Moreover,  It  is  evident  that  furore 
earning  capacity  rather  than  present  cash 
value  was  adopted  as  a  standard.  We  do 
not  mean  to  aay  that  prospective  earning  ca- 
pacity, properly  subordinated  to  other  modes 
of  ascertaining  value,  may  not  be  considered 
in  determining  present  cash  value.  We  are 
compelled  to  conclude,  however,  that  the  court 
adopted  a  prospective  earning  power  as  the 
standard  of  value,  and  did  not  consider  it  as 
merely  some  evidence  of  present  cash  value 
which  upon  a  review  of  the  cases  we  take  to 
be  the  standard  approved  by  them.  It  was 
the  duty  of  the  court  to  determine  this  value 
by  ascertaining  as  nearly  as  possible  what  a 
reasonably  prudent  investor  who  contemplat- 
ed spending  his  own  money  would  have  been 
willing  to  pay  for  the  Ord  Mountain  claims 
under  the  circumstances  under  which  the 
corporators  acted  on  the  date  of  the  transfer. 

That  the  finding  in  question  was  not  based 
upon  the  application  of  such  a  standard  may 
be  demonstrated  by  a  review  of  the  evidence. 
Dr.  Koebig,  the  plaintiff's  mining  expert,  was 
asked  on  the  cross-examination:  "It  might 
be  reasonable  to  expect,  Dr.  Koebig,  that  that 
profit  would  run  into  millions,  just  as  much 
as  Into  thousands?"  The  doctor  answered: 
"Well,  I  am  not  -so  used  to  figure  by  the  mil- 
lions, but  certainly  this  property,  in  my  judg- 
ment, was  a  property  that  could  pay  divi- 
dends on  a  very  large  sum  of  money — if  you 
please,  a  million — and  good  dividends  on  such, 
if  the  indications  are  borne  out  by  the  future 
development,  and  my  opinion  was  there  will 
be."  This  opinion  was  based  upon  an  ex- 
amination made  after  $150,000  had  been 
spent  in  developing  the  mine.  On  the  other 
hand,  the  same  witness  at  another  time  in 
the  trial  stated  that  he  could  best  give  an 
idea  of  his  opinion  of  the  value  of  the  mine 
by  recounting  a  conversation  which  he  had 
had  with  Mr.  Hasson.  It  appeared  that,  at  a 
time  after  the  expenditure  of  the  $150,000 
before  referred  to,  Hasson  asked  Koebig 
whether  it  would  be  wise  to  accept  $250,000 
for  the  property.  Koebig  answered  that  that 
would  be  getting  a  "very  good  value"  for  the 
property.  Samuel  J.  Paul,  another  mixing 
expert  called  for  the  plaintiff,  testified  that 
at  the  time  of  the  transfer  of  the  property 
to  the  corporation  he  would  have  considered 
it  worth  between  $25,000  and  $35,000.  This 
was  the  only  testimony  as  to  the  value  of 
the  claims. 

It  is  clear  from  this  analysis  of  the  evi- 
dence that  the  finding  of  the  court  is  based 
upon  prospective  earning  power  as  determin- 
ed at  a  time  subsequent  to  the  transfer.  The 
judgment  cannot  therefore,  be  sustained  on 
the  theory  that  the  evidence  shows  that  the 
actual  cash  value  of  the  property,  In  the 
sense  in  which  we  have  defined  that  term, 
was  $1,000,000  at  the  date  of  the  transfer  in 
question. 


The  judgment  appealed  from  Is  reversed, 
and  the  case  remanded  for  a  new  trial. 

We  concur:   WILBUR,  J.;  MELVIN,  J. 


(180  Cal.  881) 

BUFKIN  v.  CLINE,  Sheriff,  et  aL 
(L.  A.  4891.) 

(Supreme  Court  of  California.    May  14,  1919.) 

1.  Appeal  and  Ebboe  <8=»1010(1)—  Finding. 

Trial  court's  finding,  based  on  sufficient  evi- 
dence, is  conclusive  upon  appeal,  although 
there  was  evidence  from  which  the  trial  court 
might  have  arrived  at  a  different  conclusion. 

2.  Fraudulent  Conveyances   «=»137(1)  — 
Change  or  Possession— Exempt  Pbopebtt. 

Civ.  Code,  §  3440,  as  to  immediate  delivery 
and  change  of  possession  of  transferred  proper- 
ty, by  express  terms  does  not  apply  to  exempt 
property,  such  as  ia  enumerated  in  Code  Civ. 
Proc.  f  690. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  H.  T.  Dewhlrst,  Judge. 

Action  by  Samuel  Bufkin  against  John  C. 
Cllne,  Sheriff,  etc.,  and  others.  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Duke  Stone,  of  Los  Angeles,  for  appellants. 
Andrew  J.  Copp,  Jr.,  of  Los  Angeles,  for 
respondent. 

WILBUR,  J.  This  is  an  action  of  claim 
and  delivery.  Plaintiff  had  judgment,  and 
defendants  appeal.  Defendants  predicate 
their  right  to  the  property  in  question  upon 
an  attachment  issued  October  14,  1915, 
against  the  property  of  Katherine  Van  Al- 
styne, levied  by  the  defendant  sheriff  upon 
the  property  in  question  on  said  date.  No 
specific  description  of  the  property  is  con- 
tained in  the  briefs  other  than  in  the  findings 
of  the  court  that  said  property  consisted  of 
household  furniture  and  furnishings  and  bric- 
a-brac  of  said  household.  Respondent's  wife 
died  in  1900.  At  that  time  the  personal  prop- 
erty in  question  was  the  community  property 
of  himself  and  wife.  Respondent's  daughter 
Katherine  thereafter  married  Van  Alstyne, 
and  the  plaintiff  gave  the  possession  of  said 
furniture  to  her.  The  property  remained 
continuously  in  her  possession  until  July  26, 
1915,  when  It  was  stored  in  the  warehouse  of 
the  Bekins  Van  &  Storage  Warehouse,  and 
Katherine  Van  Alstyne  executed  a  bill  of  sale 
thereof  to  plaintiff.  The  arrangement  be- 
tween the  father  and  daughter  under  which 
she  retained  possession  of  the  furniture  Is 
thus  found  by  the  court: 
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"On  or  about  the  1st  day  of  December,  1900, 
upon  the  death  of  said  Jane  H.  Buflrin  (plain- 
riff's  wife)  plaintiff  loaned  and  delivered  the  pos- 
session of  said  personal  property  and  the  whole 
thereof  to  the  defendant  Katherine  Van  Alstyne 
for  her  use  during  her  life  as  long  as  she  should 
desire  to  use  the  same,  or  upon  her  death  or 
surrender  of  the  property,  the  title  to  the  same 
to  at  once  be  vested  in  plaintiff,  with  the  right 
to  the  immediate  possession  thereof,  reserving 
in  himself  the  right  to  recall  and  repossess 
himself  of  said  property,  or  any  part  thereof,  at 
any  time,  and  continuously  between  the  1st  day 
of  December,  1900,  and  the  26th  day  of  July, 
1915,  defendant!  Katherine  Van  Alstyne  con- 
tinuously had  possession  of  and  used  the  same 
in  her  home  as  the  household  furniture  of  her- 
self and  family.  On  or  about  the  last-mentoned 
date  defendant  Katherine  Van  Alstyne  gave  up 
housekeeping,  surrendered  the  possession  of  said 
furniture  to  plaintiff,  and  as  evidence  of  such 
transfer  of  title  and  possession  and  redelivery 
made,  executed,  and  delivered  to  him  a  bill  of 
sale,  bearing  date  the  26th  day  of  July,  1915, 
which  was  duly  recorded  July  27,  1915.  That 
on  July  26,  1915,  plaintiff  took  possession  of 
said  property,  and  that  the  same  has  remained 
in  storage  with  the  Bekins  Van  &  Storage  Ware- 
bouse." 

The  court  also  found  that  there  was  no  In- 
tention to  defraud  creditors  In  connection 
with  the  change  of  ownership  and  possession 
July  26,  1915.  Appellant  contends  that  the 
transfer  of  July  26th  was  invalid  as  to  the 
defendant  creditors,  under  the  provisions  of 
section  3440  of  the  Civil  Code,  requiring  in> 
mediate  delivery,  followed  by  an  actual  and 
continued  change  of  possession  of  personal 
property  to  effectuate  a  transfer  as  against 
existing  creditors.  There  are  two  good  and 
sufficient  answers  to  appellants'  claim.  First, 
the  court  found  on  sufficient  evidence  that 
plaintiff  was  at  all  times  the  owner  of  the 
property  in  question,  and  that  Mrs.  Van  Al- 
styne was  entitled  only  to  the  possession 
thereof.  It  is  true  that  there  was  evidence 
from  which  the  court  might  have  arrived  at 
an  opposite  conclusion,  but  the  finding  of  the 
trial  court  is  conclusive  upon  us.  The  trans- 
action of  July  26,  1915,  therefore,  amounted 
to  nothing  more  than  a  surrender  by  the 
daughter  of  her  right  of  possession  to  her 
father,  the  plaintiff.  There  was,  therefore, 
no  attachable  Interest  remaining  in  her.  The 
second  answer  to  appellants'  contention  is 
that  section  3440,  by  express  terms,  does  not 
apply  to  property  exempt  from  execution. 
The  provision  is  as  follows: 

"Provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  to  the  transfers  of  wines, 
etc.  *  •  '*  nor  to  any  sale,  transfer  or  as- 
signment of  any  property  exempt  from  execu- 
tion." 

The  reason  for  this  provision  undoubtedly 
is  that  creditors  can  make  no  claims  to  prop- 
erty exempt  from  execution,  and  its  transfer, 
therefore,  should  not  be  deemed  fraudulent 


PLETSCH  391 

p.) 

as  to  them.  Section  690  of  the  Code  of  Civil 
Procedure  provides: 

"The  following  property  is  exempt  from  ex- 
ecution and  attachment.  •  *  *  2.  Necessary 
household,  table  and  kitchen  furniture  belonging 
to  the  judgment  debtor,  including,"  etc. 

The  finding  of  the  court  that  there  was  no 
intent  to  defraud  creditors  on  the  part  of 
Katherine  Van  Alstyne  by  said  transfer  may 
have  been  based  in  part  at  least  upon  the 
proposition  that  the  property  in  question  was 
not  subject  to  execution.  This  point  was  not 
discussed  by  the  parties,  and  for  that  reason 
will  not  be  further  discussed. 

Judgment  affirmed. 

W«  concur:  MELVIN,  J.;  LENNON,  3. 


(40  Gal.  App.  641) 
ADAMS  v.  PLETSCH  et  al    (Civ.  2401.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   April  12,  1919.) 

1.  Appeal  and  Error  <&=>994(3>— Review— 
Credibility  or  Witnesses. 

The  weighing  and  reconciliation  of  the  in- 
consistencies of  the  testimony  of  the  defendants 
by  accepting  in  part  or  in  whole  the  testimony 
of  either  of  them  was  for  the  trial  court. 

2.  Release  «=> 53  —  Fraud  —  Pleading  and 
Proof. 

In  an  action  by  a  purchaser  of  stock  to  re- 
cover, as  for  money  had  and  received,  commis- 
sions agreed  to  be  paid  thereon  and  on  all  sums 
of  money  collected  by  one  of  the  defendants  on 
a  certain  contract,  evidence  of  fraud  in  procur- 
ing from  plaintiff  an  agreement  surrendering 
his  claim  held  not  admissible,  in  the  absence 
of  an  allegation  of  fraud. 

3.  Appeal  and  Error  *=>1056(1)— Harmless 
Error— Exclusion  of  Evidence. 

Exclusion  of  evidence  as  to  fraud  by  pro- 
moters of  a  corporation  from  whom  plaintiff 
purchased  stock,  in  procuring  an  agreement  of 
waiver  from  plaintiff  of  any  claim  upon  com- 
missions on  property  transferred  by  the  cor- 
poration to  one  H.,  if  error  in  suit  by  plain- 
tiff to  recover  commissions  agreed  to  be  paid 
upon  stock  purchased  and  money  collected  by 
defendants  on  a  contract  with  one  H.,  was  not 
prejudicial,  where  no  property  was  ever  trans- 
ferred to  H.  nor  any  collections  made  upon  H.'s 
contract  with  the  corporation. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  W.  W.  Adams  against  Theo.  H. 
Pletsch  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Tipton  &  Cailor,  of  Los  Angeles,  for  ap- 
pellant. 

Head  &  Marks,  of  Fullerton,  and  Elmer  I. 
Moody,  of  Los  Angeles,  for  respondents. 


»For  other  cues  see  same  topic  and  KEY-NOMBER  in  all  Key-Numbered  Digests  and  Index** 
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SHAW,  J.  Plaintiff  appeals  from  a  judg- 
ment entered  In  favor  of  defendants,  who 
were  promoters  of  a  corporation  designated 
as  the  Continental  Mausoleum  Company  and 
who,  as  agents  for  the  sale  of  the  capital 
stock  of  the  corporation,  were  to  receive  a 
commission  of  20  per  cent  upon  sales  made 
by  them.  In  furtherance  of  the  business  for 
which  It  was  created,  the  corporation  had 
made  a  contract  whereby  It  agreed  to  pur- 
chase from  William  N.  Holway  the  rights  to 
a  certain  United  States  patent  for  the  sum 
of  $65,000.  It  appears  that  defendant 
Pletsch  had  a  contract  with  Holway  for  the 
collection  of  this  money.  The  defendants, 
thus  representing  both  Holway  and  the  cor- 
poration, agreed  to  pay  plaintiff  10  per  cent 
commission  on  all  stock  which  he  might  buy, 
and  a  like  sum  on  all  sales  of  stock  in  the 
negotiation  of  which  he  assisted,  and  further 
agreed  that  he  should  be  paid  10  per  cent 
commission  on  all  sums  of  money  collected 
by  Pletsch  on  the  Holway  contract  One 
count  of  the  complaint  alleged  that,  pur- 
suant to  this  agreement  plaintiff  bought 
stock  of  the  corporation  of  the  value  of  $3,- 
600,  upon  which  he  was  entitled  to  a  com- 
mission of  $700,  and  that  collections  of  $7,000 
were  made  upon  the  Holway  contract  upon 
which  he  was  entitled  to  a  like  sum  of  $700, 
for  the  total  of  which  judgment  was  asked. 

The  court  in  effect,  found  that  as  to  the 
stock  bought  by  plaintiff,  30,000  shares  there- 
of, valued  at  $3,000,  was  not  subject  to  the 
agreement  because  the  same  was  made  after 
the  purchase ;  that  as  to  the  other  $500  worth 
of  stock  purchased  by  plaintiff  he  received 
payment  of  his  commission  thereon,  which 
fact  plaintiff  in  his  testimony  admitted  to 
be  true.  It  was  further,  in  effect,  found  that 
no  collections  upon  which  plaintiff  was  en- 
titled to  commissions  had  been  made  on  the 
Holway  contract. 

[1]  The  chief  ground  upon  which  appel- 
lant Insists  on  a  reversal  is  that  the  evidence 
la  insufficient  to  support  these  findings.  It 
would  be  an  idle  waste  of  time  for  the  court 
to  make  an  extended  review  of  the  testimony 
offered  touching  the  Issues  so  joined.  Suffice 
it  to  say  that  counsel  for  appellant  concede 
the  testimony  of  defendants  supports  the 
findings.  Their  contention  is  that  it  is  con- 
tradictory. Concede  so  much,  nevertheless 
it  was  for  the  trial  court  to  weigh  and 
reconcile  such  inconsistencies  by  accepting, 
in  whole  or  In  part,  the  testimony  of  either 
defendant  Both  defendants 'are  positive  in 
their  statements  that  at  the  time  plaintiff 
bought  the  30,000  shares  of  stock  there  had 
been  no  talk  or  conversation  whatever  in  ref- 
erence to  allowing  him  any  commission  what- 
soever thereon.  They  insist  that  the  only 
agreement  regarding  commissions  on  stock 
bought  by  plaintiff  was  made  after  said  pur- 
chase by  him  of  the  30,000  shares. 


[2]  Appellant's  attack  upon  the  finding, 
to  the  effect  that  defendants  promised  to 
pay  htm  the  sum  of  10  per  cent,  on  all  sums 
of  money  in  cash  collected  from  the  Mauso- 
leum Company  by  Holway,  is  based  upon  the 
claim  that  there  was  transferred  to  Holway 
by  the  company  certain  contracts  and  proper- 
ty of  the  value  of  $7,000.  The  agreement 
however,  as  shown  by  the  testimony  of  de- 
fendants, was  that  the  10  per  cent  commission 
was  to  be  paid  only  upon  sums  of  money 
which  Holway  received,  and  not  upon  prop- 
erty which  he  might  agree  t©.  accept  in  lieu 
of  cash.  It  further  shows  that  defendants 
consulted  plaintiff  with  reference  to  the  com- 
pany transferring  this  property  to  Holway, 
at  which  time  he  was  told  that  if  Holway 
accepted  the  property  for  the  agreed  sum  of 
$7,000,  no  commission  would  be  allowed 
thereon,  to  all  of  which  plaintiff  himself  ad- 
mits that  he  agreed.  Moreover,  since 
Holway  testified  that  upon  said  contract  the 
company  "never  paid  any  money,  property, 
or  consideration  whatever,"  it  appears  that 
such  transfer  was  never  consummated. 

While  plaintiff  admits  that  he  agreed,  in 
case  of  a  transfer  of  the  property  to  Holway, 
he  would  waive  any  right  or  claim  to  com- 
missions upon  the  value  of  the  property,  he 
insists  that  he  was  induced  so  to  do  by  de- 
fendants agreeing  to  a  like  waiver  on  their 
part  instead  of  which,  however,  he  claims 
that  defendants  obtained  the  entire  property 
and  appropriated  it  to  their  own  use  and 
benefit  by  reason  of  which  fact  the  agree- 
ment of  waiver  on  his  part  was  procured  by 
fraud.  The  court  however,  refused  to  re- 
ceive and  consider  testimony  tending  to  es- 
tablish such  alleged  fraudulent  acts  and  rep- 
resentations on  the  part  of  defendants,  for 
the  reason  that  the  complaint  contained  no 
allegation  of  fraud.  The  action  as  brought 
was  for  money  had  and  received  by  defend- 
ants to  plaintiff's  use  and  benefit  upon  which 
appellant  insists,  on  the  authority  of  Minor 
v.  Baldrldge,  123  CaL  187,  55  Pac.  783,  that 
evidence  showing  fraud  In  procuring  the 
agreement  of  waiver  made  by  plaintiff  was 
admissible.  In  the  case  cited  it  was  held 
that  where  a  condition  precedent  to  the  pay- 
ment of  money  was  falsely  represented  to 
have  been  performed,  such  fact  might  be 
shown  in  an  action  In  assumpsit.  The  case 
Is  not  applicable  to  the  facts  under  considera- 
tion for  the  reason  that  here  plaintiff  entered 
into  an  agreement  surrendering  his  claim 
and  right  to  money  which  might  In  a  certain 
contingency  become  due  to  him.  No  money 
had,  as  in  the  Minor  Case,  been  paid,  and  if 
the  contingency  arose  under  which  plaintiff, 
except  for  his  agreement  of  waiver  so  claim- 
ed to  have  been  procured  by  fraud,  was  en- 
titled to  commissions,  the  facts  showing  that 
it  was  so  obtained  should  have  been  alleged. 
Otherwise  defendants  would  not  have  no- 
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tlce  of  the  nature  of  plaintiff's  claim  based 
on  his  repudiation  of  the  contract  of  waiver. 
Nichols  v.  Randall,  136  Cal.  426,  69  Pac.  26. 

»3]  However,  even  were  the  alleged  error 
conceded,  plaintiff  was  not  prejudiced  there- 
by, for  the  reason  that  it  appears  without 
contradiction  that  the  property  was  not 
transferred  to  Holway,  nor  were  any  collec- 
tions made  upon  his  contract  with  the  com- 
pany. 

Judgment  affirmed. 

We  concur:    CONREY,  P.  J.;  JAMES,  J. 


(40  Cal.  App.  597) 

CITY  STREET  IMPROVEMENT  CO.  v.  SIL- 
VERSHIELD  et  aL   (Civ.  2749.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    April  8,  1919.) 

1-  Appeal  and  Ebeob  «=>766— Bbots— Stat- 
ute. 

In  view  of  Code  Civ.  Proa  f  953c,  requiring 
parties  to  print  in  their  briefs  such  portion  of 
the  record  as  is  necessary  for  the  information 
of  the  court,  where  appellants  did  not  print  in 
their  opening  brief  an  appendix,  and  only  set 
out  as  part  of  the  record  a  small  portion  of  a 
private  contract,  upon  the  construction  of  which 
appellants  state  they  rely,  and  respondent's  brief 
calls  attention  to  this  omission,  and  appellant's 
closing  brief  is  also  unsatisfactory,  the  appeal, 
being  frivolous,  will  not  be  considered,  and  judg- 
ment will  be  affirmed. 

2.  Costs   «J=»280{4)  —  Damages  —  Frivolous 
Appeal. 

'Where  an  appellant  fails  to  conform  to  the 
requirements  of  Code  Civ.  Proa  |  963c,  requir- 
ing the  parties  to  print  in  their  briefs  certain 
portions  of  the  record,  and  on  examination  of 
the  record  it  fails  to  disclose  any  merit,  and 
appears  solely  to  have  been  made  for  purposes 
of  delay,  a  proper  case  exists  for  the  imposi- 
tion of  damages  upon  appellant  for  taking  a 
frivolous  appeal.  - 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Sea  well,  Judge. 

Action  by  the  City  Street  Improvement 
Company  against  Henry  Silvershield  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

W.  F.  Cowan,  of  Santa  Rosa,  for  appel- 
lants. 

Piatt  Kent,  of  San  Francisco,  for  respond- 
ent 

BRTTTAIN,  J.  The  appeal,  upon  the  alter- 
native procedure,  is  from  a  judgment  upon  a 


private  contract  for  street  work  in  the  city 
of  Santa  Rosa.  In  the  opening  brief  there 
is  no  appendix,  and  the  only  pretense  of  set- 
ting out  any  part  of  the  record,  if  indeed  it 
is  a  part  of  the  record,  is  a  mutilated  ex- 
cerpt from  a  part  of  the  private  contract 
There  is  a  statement  that  one  of  the  princi- 
pal points  upon  which  the  appellants  rely 
is  the  construction  of  the  contract.  The  re- 
spondent's brief  consists  of  a  single  para- 
graph, asking  that  the  judgment  be  affirmed, 
for  the  reason  that  the  appellants  have  not 
printed  in  their  brief  the  portion  of  the  rec- 
ord required  for  the  information  of  the  court, 
citing  Code  of  Civil  Procedure,  |  953c,  and 
Miller  v.  Oliver,  174  Cal.  404,  163  Pac.  357, 
and  stating  that  the  appeal  appears  to  have 
been  taken  solely  for  delay. 

In  the  dosing  brief  is  a  statement  that 
counsel  for  the  appellants  have  been  assured 
several  times  by  Courts  of  Appeal,  when  pre- 
senting cases,  that  they  always  make  a  prac- 
tice of  going  fully  into  the  transcript,  and, 
further,  in  order  that  there  might  be  no  der- 
eliction, in  the  closing  brief  they  set  forth 
certain  matter,  which  may  or  may  not  have 
been  another  part  of  the  contract  in  suit  so 
far  as  appears  from  the  brief,  consisting  of 
three  questions  with  their  answers,  which 
standing  alone,  are  entirely  unintelligible. 
There  is  also  set  forth  what  is  designated  the 
pretended  acceptance  by  the  city  of  Santa 
Rosa. 

[1,2]  Section  953c,  Code  of  Civil  Proce- 
dure, is  positive  in  its  requirements.  It  has 
frequently  been  construed  by  both  the  Su- 
preme Court  and  the  District  Courts  of  Ap- 
peal. Miller  v.  Oliver  was  decided  more  than 
a  year  before  the  appellants'  opening  brief 
in  this  ease  was  filed.  In  that  case  the  Su- 
preme Court  awarded  damages  of  $100 
against  the  appellant  for  a  frivolous  appeaL 
The  disregard  by  the  appellant  in  that  case 
of  the  provisions  of  section  953c,  Code  of  Civ-t 
11  Procedure,  was  not  more  marked  than  that 
of  the  appellants  in  the  present  case.  Estate 
of  Kieth,  175  CaL  '26,  165  Pac.  10;  Welk  v. 
Sorenson,  178  Pac.  498 ;  Whiting-Mead  Com- 
mercial Co.  v.  Richards,  180  Pac.  638.  The 
record  has  been  examined,  and  it  falls  to  dis- 
close merit  in  the  appeal  from  a  judgment  of 
$108.05,  interest,  and  costs. 

The  judgment  is  affirmed,  and  it  is  adjudg- 
ed that  respondent  recover  from  the  appel- 
lants the  sum  of  $50  for  the  taking  of  a  friv- 
olous appeal. 

We  concur:  LANGDON,  P.  J.;  HAVEN,  J. 
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(40  Gal.  App.  685) 

SYDNEY  v.  RICHARDS  et  aL   (Civ.  1914.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  16,  1919.  Rehearing  Denied 
by  Supreme  Court  June  12,  1919.) 

1.  Appeal  and  Ebbob  «=»101 1(1)— Finding- 
Review. 

Court  finding,  based  on  conflicting  evidence, 
will  not  be  disturbed  on  appeal. 

2.  Mines  and  Minerals  «J=»19(1)— Location 
Notice— Sufficiency. 

Location  notices  should  be  liberally  con- 
strued, and  in  determining  the  sufficiency  there- 
of the  most  important  guide  is  the  purpose  of 
the  notice,  which  is  to  identify  the  land  claim- 
ed with  reasonable  certainty. 

3.  Mines  and  Minerals  <8=>19(1) — Location 
Notice— Compliance  with  Statute— Evi- 
dence. 

In  action  to  quiet  title  to  copper  mining 
claim,  question  being  whether  prior  notice  of 
location  by  defendants  contained  a  sufficient 
description  of  land  sought  to  be  located  under 
Civ.  Code,  K  1426,  1426a,  held,  that  the  court 
below  was  justified  in  concluding  that  there  was 
an  honest  attempt  by  defendants  to  locate  said 
land,  that  there  was  a  sufficient  compliance 
with  the  requirements  of  the  law,  and  that 
plaintiff  had  full  knowledge  of  the  extent  of 
defendants'  claim. 

Appeal  from  Superior  Court,  Mariposa 
County;  J.  J.  Trabucco,  Judge. 

Action  by  J.  L.  Sydney  against  John  Rich- 
ards and  others.  From  judgment  for  de- 
fendant named,  plaintiff  appeals.  Affirmed. 

F.  P.  Tuttle,  of  Merced,  for  appellant 
John  Wall,  of  Mariposa,  for  respondents. 

BUCK,  Presiding  Judge  pro  tem.  This  Is 
an  action  to  quiet  title  to  a  copper  mining 
claim.  The  defendants  Westfall  and  Beeves 
filed  a  disclaimer.  The  case  was  tried  by 
the  court  sitting  without  a  jury,  and  Judg- 
ment was  for  defendant  Richards,  and  plain- 
tiff appeals. 

The  land  in  question  was  unoccupied  gov- 
ernment mineral  land  and  at  the  trial  plain- 
tiff attempted  to  prove  that  she  had  acquir- 
ed title  thereto  by  two  distinct  proceed- 
ings: First,  that  on  January  1, 1911,  she  and 
one  Lisenby,  through  her  husband,  posted  a 
notice  of  location  upon  the  ground,  and  in 
1913  performed  more  than  $100  worth  of  la- 
bor. Afterwards  this  location  was  aband- 
oned, and  on  September  14,  1914,  while  the 
land,  as  she  claims,  was  still  unlocated,  she 
made  a  valid  location  thereon  by  posting  the 
proper  notice. 

[1]  As  regards  the  location  of  January, 
1911,  the  trial  court  found  from  conflicting 
evidence  that  the  required  assessment  work 
for  the  year  1913  had  not  been  done.  Under 


the  rule  governing  this  court,  this  finding 
will  not  be  disturbed. 

As  regards  the  location  of  September  1914, 
by  plaintiff,  there  was  offered  in  evidence  at 
the  trial  a  prior  notice  of  location  posted  on 
the  claim  on  March  11,  1914,  by  defendant, 
which,  over  the  objection  of  plaintiff,  was 
received  In  evidence  and  was  the  basis  upon 
which  Judgment  In  favor  of  defendant  was 
rendered. 

The  question  in  controversy  Is  whether 
this  prior  notice  of  location  by  defendant 
contained  a  sufficient  description  of  the  land 
sought  to  be  located  under  the  provisions  of 
sections  1426  and  1426a  of  the  Civil  Code. 
The  following  is  a  copy  of  the  notice  of  lo- 
cation: 

"Notice  of  Location— Quartz  Claim.  Notice 
is  hereby  given  that  the  undersigned  citizen  of 
the  United  States  has,  in  compliance  with  the 
requirements  of  the  Revised  Statutes  of  the 
United  States  this  day  located  and  claim  1,- 
500  linear  feet  along  the  course  of  this  lead, 
lode,  or  vein  of  mineral-bearing  quartz,  and 
300  feet  in  width  on  each  side  of  the  middle  of 
said  lead,  load,  or  vein,  together  with  all  min- 
eral deposits  contained  therein,  and  all  timber 
growing  within  the  limits  of  said  claim,  and  all 
water  and  water  privileges  thereon  or  appurte- 
nant thereto,  situate  in  the  Green  Mountain 
mjning  district,  county  of  Mariposa,  and  state 
of  California,  and  more  particularly  described 
as  follows,  to  wit :  Commencing  at  a  stone  mon- 
ument about  100  feet  north  of  an  old  incline 
shaft,  thence  northerly  600  feet  and  southerly 
900  feet  along  the  vein  or  lode  which  is  the 
center  line  of  the  claim.  The  shaft  is  located 
about  600  feet  west  of  the  N.  E.  corner  of  sec- 
tion 4,  T.  8  S.,  R.  18  E.  M.  D.  M.  This  claim 
shall  be  known  as  the  Sunny  Side  quartz  claim." 

[2]  The  recent  case  of  Batt  v.  Stedman, 
173  Pac.  99*,  decided  in  this  court  since 
briefs  were  filed  herein,  lays  down  the  prin- 
ciples which  will  govern  this  court  in  con- 
sidering the  sufficiency  of  a  notice  of  a  min- 
ing location.  Following  other  precedents, 
that  case  holds  that  "location  notices  should 
be  liberally  construed,  having  reference  to 
the  circumstances  under  which,-  and  the  char- 
acter of  the  parties  by  which,  they  are  gen- 
erally made;  in  determining  the  sufficiency 
of  the  location  notice,  the  most 'Important 
guide  is  the  purpose  of  the  notice,  which  is 
to  identify  the  land  claimed  with  reasonable 
certainty;"  also  the  statute  expressly  pro- 
vides that  the  description  of  the  claim  may 
be  made  "by  reference  to  some  natural  ob- 
ject or  permanent  monument,  as  will  identi- 
fy the  claim  located,"  and  that  "in  no  case 
shall  the  claim  extend  more  than  1,500  feet 
along  the  course  of  the  vein  or  lode,  nor 
more  than  300  feet  on  either  side  thereof, 
measured  from  the  center  line  of  the  vein 
at  the  surface,"  and  that  the  notice  must 
contain  "the  number  of  linear  feet  claimed  in 
length  along  the  course  of  the  vein,  each 
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way  from  the  point  of  discovery,  with  the 
width  on  each  side  of  the  center  of  the  claim, 
and  the  general  course  of  the  vein  or  lode,  as 
near  as  may  be."   Civ.  Code,  1426,  -1426a. 

Now,  as  regards  the  natural  objects  and 
monuments  on  the  land  which  were  attempt- 
ed to  be  used  by  the  defendant  to  "identify 
the  claim  located,"  the  following  appears 
from  the  testimony :  The  land  in  dispute  is 
old  mining  ground  and  had  been  mined  years 
before  by  the  Guggenheims.  In  1912,  and  pri- 
or thereto,  and  at  the  time  of  the  location, 
there  was  on  the  claim  a  115-foot  tunnel; 
also  the  ground  was  all  clear,  and  with  but 
a  single  tree  on  it;  also  plaintiff's  husband 
testified  that  he  had  known  the  land  for 
years,  that  "discovery  of  copper-bearing  ore 
had  been  made  on  the  claim;  there  is  a  well- 
defined  ledge  on  the  claim,  and  the  apex  of 
the  vein  extends  the  whole  length  of  the 
claim";  and  respondent  testified: 

"On  March  11,  1914,  I  discovered  rock  in 
place  on  the  claim  bearing  valuable  copper  ore. 
I  built  my  discovery  monument  on  the  vein  at 
this  point.  -It  was  made  of  rocks,  and  was  2 
feet  wide  and  8  feet  high ;  and  on  that  day  I 
placed  and  posted  [the  above  notice  of  location] 
on  this  discovery  monument." 

Prom  the  foregoing  it  will  appear  that 
there  were  upon  the  ground  three  objects, 
each  of  which  objects  were  referred  to  by 
the  locator  in  his  notice,  to  wit,  the  well-de- 
fined ledge  on  the  claim,  the  apex  of  which 
"extends  the  whole  length  of  the  claim,"  the 
shaft,  or  tunnel,  and  the  monument  The  de- 
scription in  the  first  place  makes  the  well- 
defined  ledge  "the  center  of  the  claim,"  and, 
second,  makes  the  stone  monument  referred 
to  as  the  point  of  discovery  the  starting  point 
for  the  measurement  northerly  600  feet  ahd 
southerly  900  feet  of  an  aggregate  distance 
of  "1,500  linear  feet  along  the  course  of  this 
lead,  lode,  or  vein  of  mineral-bearing 
quartz";  and  the  notice  also  defines  the  oth- 
er dimension  of  the  claim  by  like  reference 
to  this  well-defined  ledge  on  the  claim  as  be- 
ing "300  feet  In  width  on  each  side  of  the 
middle  of  said  lead,  lode,  or  vein." 

And,  furthermore,  by  his  own  conduct,  the 
husband  of  plaintiff,  while  acting  for  her, 
indicates  that  the  monument  referred  to  in 
defendant's  location  notice  was  a  sufficient 
location  of  the  point  of  discovery  when  he 
testifies : 

"I  posted  the  Lone  Tree  mine  location  notice 
in  the  same  monument  of  rocks  where  I  found 
the  Sunnyaide  mine  notice  of  location." 

Furthermore,  he  gives  no  testimony  from 
which  it  can  be  inferred  that  the  notice  of 
location  posted  by  the  defendant  was  insuffi- 
cient to  give  him  or  any  other  person  notice 
or  information  of  the  boundaries  of  defend- 
ant's location;  his  testimony  in  this  action 
being  as  follows: 


"A  few  days  after  March  11,  1914,  I  was  on 
the  ground  and  found  the  notice  of  location  of 
the  Sunnyside  mine  by  defendant  John  Richards 
in  a  monument  of  rocks  on  the  vein.  I  read 
this  Sunnyside  mine  notice  of  location  at  this 
time,  and  then  put  it  back  in  the  monument 
of  rocks  where  I  found  it.  I  did  not  make  any 
effort  to  follow  the  directions  contained  in  the 
Sunnyside  mine  location  notice  to  find  if  any 
monuments  had  been  placed  to  mark  the  claim. 
I  have  never  made  any  such  effort.  The  ground 
is  all  clear,  some  grass  grows  each  year,  and 
there  is  but  one  single  tree  on  the  ground.  By 
little  effort  I  could  have  readily  found  and  seen 
any  monuments  of  rocks  or  any  other  monu- 
ments on  the  ground.  I  was  advised  that  the 
Sunnyside  mine  location  was  defective,  for  the 
reason  that  the  notice  of  location  did  not  con- 
tain enough  writing;  that  it  did  not  comply 
with  the  requirements  of  the  statutes  of  the 
state  of  California,  and  that  was  my  sole  and 
only  reason  for  making  the  Lone  Tree  location 
on  the  same  ground  as  claimed  by  the  Sunnyside 
mine  notice  of  location.  I  posted  the  Lone 
Tree  mine  location  notice  in  the  same  monument 
of  rocks  wherein  I  found  the  Sunnyside  mine 
notice  of  location." 

[3]  As  stated  by  this  court  in  the  case  of 
Green  v.  Gavin,  10  CaL  App.  330,  at  page  337, 
101  Pac.  931,  at  page  933: 

"We  think  the  court  below  was  justified  in 
concluding  that  there  was  an  honest  attempt 
by  defendants  to  locate  said  land;  that  there 
was  a  sufficient  compliance  with  the  require- 
ments of  the  law;  *  *  *  that  plaintiff  had 
foil  knowledge  of  the  extent  of  defendants' 
claim." 

The  judgment  is  affirmed. 

We  concur:   BURNETT,  J.;  HART,  J. 


(40  Cat  App.  638) 

DURAN  v.  YELLOW  ASTER  MIN.  &  MILL. 
CO.    (Civ.  2615.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  April  11,  1910.  Re- 
hearing Denied  by  Supreme  Court  June  9, 
1919.) 

1.  Master  and  Servant  «J=>285(5)— Injcrt 
to  Servant—  Evidence— Defective  Rope. 

In  a  servant's  action  for  injuries  by  the 
breaking  of  a  rope,  evidence  held  to  justify  a 
finding  that  the  rope  which  yielded  was  the  part 
run  over  by  an  engine  before  the  accident 

2.  Negligence  «=>121(2)— Presumptions. 

When  a  thing  causing  injury  is  shown  to 
be  under  defendant's  management  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  in  charge  use 
proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation,  that  the  accident 
arose  from  a  want  of  care. 
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3.  Masteb  and  Servant  e>=»205(5)— Injury 
to  Servant— Unsafe  Tools  —  Rope  —  Evi- 
dence— Sufficiency. 

In  a  servant's  action  for  injuries  by  the 
breaking  of  a  rope  after  it  had  been  run  over  by 
an  engine,  plaintiff,  to  make  a  sufficient  case  for 
the  jury,  was  not  required  to  do  more  than 
show  the  defect  was  actually  known  to  defend- 
ant or  would  have  been  discovered  by  a  rea- 
sonable inspection. 

4.  Tbial  «=>103— Reception  op  Evidence— 
Purpose— Exception. 

In  a  servant's  action  for  injuries,  the  mas- 
ter's exception  to  the  introduction  of  evidence 
to  show  that  defendant  was  a  rich  corpora- 
tion cannot  avail,  where  there  was  another 
and  unquestionably  legitimate  purpose  for  its 
introduction,  to  which  such  evidence  was  per- 
tinent. 

6.  Evidence  «=>127(4)— Res  Qwbtm— Dbcla 
rations  op  Injured  Servant— Pain. 
In  a  servant's  personal  injury  action  against 
a  master,  testimony  of  a  witness  that  after 
the  accident,  when  plaintiff  was  seeking  to  use 
a  rake,  he  heard  plaintiff  exclaim,  "My  God!  it 
hurts!"  was  admissible  upon  the  question  of 
the  seriousness  of  the  injury,  and  there  was  no 
error  in  overruling  the  objection  that  it  was  a 
self-serving,  hearsay  declaration  and  incompe- 
tent. 

6.  Damages  «=»  132(8)— Excessive  Damages— 
Permanent  Disability  op  Two  Fing; 
Other  Continuing  Disabilities. 
Where  the  injured  servant  was  compelled  to 
undergo  much  suffering,  and  there  was  evidence 
tending  to  show  permanent  disability  affecting 
two  fingers  of  bis  right  hand  and  other  disabili- 
ties continuing  at  the  time  of  trial,  nearly  two 
years  after  the  accident,  held,  award  of  $4,000 
did  not  raise  an  inference  that  the  verdict  was 
influenced  by  passion  or  prejudice. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Vinton  E.  Duran  against  the  Yel- 
low Aster  Mining  &  Milling  Company.  From 
a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Af- 
firmed. 

Ward  Chapman,  of  San  Francisco,  for  ap- 
pellant 

Frank  P.  Doherty  and  R.  Rey  Schauer, 
both  of  San  Francisco,  for  respondent 

CONREY,  P.  J.  The  defendant  appeals 
from  a  judgment  in  the  sum  of  $4,000  and 
from  an  order  denying  its  motion  for  a  new 
trial.  The  case  was  tried  by  jury.  The  ac- 
tion was  brought  to  recover  damages  for  per- 
sonal Injuries  suffered  by  the  plaintiff  while 
in  the  employ  of  the  defendant  It  was  al- 
leged that  the  accident  and  injury  were  caus- 
ed by  negligence  of  the  defendant,  which 
negligence  consisted  in  the  selection  and  use 
of  a  rope  which  was  insufficient  in  size, 
weight,  and  strength  to  sustain  and  hold  the 


weight  of  a  dump  car  which  had  rolled  off 
the  track  and  down  the  side  of  the  dump, 
and  the  accident  occurred  while  defendant's 
employes;  including  the  plaintiff,  were  en- 
gaged in  putting  back  and  placing  the  car 
upon  the  track. 

[1]  Appellant's  principal  contention  is  that 
the  evidence  is  not  sufficient  to  justify  the 
implied  finding  of  negligence.  Counsel  for 
appellant  claims  that,  aside  from  the  fact 
that  the  rope  broke,  the  plaintiff  offered  no 
evidence  whatever  of  any  lack  of  care  on  de- 
fendant's part  In  the  selection  of  the  rope  or 
in  the  manner  of  fastening  it  or  in  any  act 
committed  or  omitted,  unless  possibly  cer- 
tain testimony  that  an  engine  was  permitted 
to  run  over  the  rope  where  It  was  tied  on 
the  track  before  the  accident  was  Intended 
to  give  rise  to  an  Inference  of  negligence. 

The  evidence  is  undisputed  that  a  new 
rope  of  the  size  and  quality  used  is  good  for 
4,000  pounds  dead  weight  on  a  vertical  lift 
and,  if  it  Is  a  slightly  used  rope,  one-third 
should  be  deducted.  The  rope  in  question 
had  been  used.  There  is  no  evidence  refer- 
ring to  the  tensile  strength  of  such  a  rope 
when  resisting  a  sudden  jerk  or  shock;  so 
far  as  the  evidence  shows,  it  may  be  that 
such  a  rope  would  have  broken  under  a  sud- 
den strain  produced  by  an  object  weighing 
much  less  than  two-thirds  of  4,000  pounds. 
It  was  stipulated  that  the  weight  of  the 
truck  and  running  gear  of  the  car  was  1,600 
pounds ;  that  the  weight  of  the  bed  independ- 
ent of  the  running  gear  and  truck  was  about 
14200  pounds,  making  a  total  weight  of  2,800 
pounds;  and  appellant  claims  that  the  rope 
was  attached  to  the  truck  and  running  gear 
at  the  time  of  the  accident,  and  that  the  bed 
of  the  car  was  lying  apart  from  the  truck 
and  running  gear.  If  the  evidence  produced 
by  the  plaintiff  showing  his  Injury  by  reason 
of  the  breaking  of  the  rope  was  such  as  to 
raise  an  Inference  of  negligence,  then,  in  the 
absence  of  a  satisfactory  explanation  of  the 
circumstances  on  the  part  of  the  defendant 
it  cannot  reasonably  complain  against  the 
finding  of  such  negligence.  There  being  no 
evidence  necessarily  proving  that  the  rope 
was  reasonably  sufficient  to  resist  a  sudden 
strain  caused  by  an  object  weighing  1,600 
pounds,  we  cannot  say  that  the  jury's  con- 
clusion upon  the  matter  of  insufficiency  of 
the  rope  was  not  sustained  by  the  evidence. 
Defendant's  superintendent  C  H.  Frye,  was 
present  at  the  time  and  place  of  the  accident. 
He  testified  as  a  witness  on  behalf  of  the 
defendant  According  to  his  testimony,  there 
was  nobody  pulling  on  the  rope ;  it  was  sim- 
ply there  as  a  guide  to  hold  the  car  while 
the  men  were  working,  and  when  they  lifted 
the  lower  side  up  the  car  came  down  a  little 
bit  and  snapped  the  rope.  "As  soon  as  the 
car  was  lifted  out  of  the  muck  on  the  side 
that  Mr.  Duran  was  working  on,  you  see  it 
pulled  the  rope  taut  and  It  snapped." 
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There  does  not  appear  to  have  been  any 
close  inspection  of  the  rope  before  It  was 
used.  Mr.  Frye  says:  "I  did  not  examine  the 
rope  myself  to  see  If  It  was  in  good  condi- 
tion ;  If  the  rope  looks  all  right  nobody  pays 
any  attention  to  it"  At  the  commencement 
of  the  work  one  end  of  the  rope  was  tied  to 
the  car  and  the  other  end  was  tied  around 
the  two  tracks  on  the  grade  above.  After- 
wards and  before  the  moment  of  the  acci- 
dent an  engine  had  run  over  the  rope  and 
cut  it  In  one  place.  Where  the  rope  ran  over 
the  other  rail  of  the  track,  the  rope  was  not 
cut,  and  there  Is  no  evidence  showing  the 
extent  to  which  the  rope  may  have  been 
mashed  and  weakened  in  any  part  except 
where  It  was  cat.  It  does  not  appear  that 
any  inspection  was  made  by  the  defendant 
for  the  purpose  of  determining  that  fact 
That  part  of  the  rope  which  had  been  cut 
was  taken  out  and  was  not  in  use  at  the  mo- 
ment of  the  accident  So  far  as  the  evidence 
shows,  that  part  of  the  rope  which  was  not 
cut  but  which  had  been  run  over  by  the  en- 
gine, may  have  been  in  use  at  the  moment  of 
the  accident  and  may  have  been  the  part  of 
the  rope  which  yielded  under  the  strain  and 
caused  the  accident  Under  the  evidence  the 
Jury  would  have  been  Justified  in  determin- 
ing that  this  was  the  fact 

[2, 8]  In  connection  with  his  claim  that  the 
evidence  does  not  show  any  fact  or  circum- 
stance from  which  negligence  on  defendant's 
part  can  be  deduced,  counsel  for  appellant 
endeavors  to  apply  the  rule  that  no  Inference 
of  negligence  can  be  implied  from  the  mere 
fact  that  the  Injury  occurs.  Such  cases  as 
Madden  v.  Occidental  Steamship  Co.,  86  Cal. 
445,  25  Pac.  5,  and  Sappenfleld  v.  Main  Street 
R.  R.  Co.,  91  CaL  48,  27  Pac.  590,  are  cited  as 
sustaining  this  rule.  Those  decisions  and 
others  are  cited  and  discussed  in  O'Connor 
v.  Mennie,  169  CaL  217,  146  Pac.  674.  The 
rule  Is  affirmed  that  when  a  thing  which 
causes  injury  is  shown  to  be  under  the  man- 
agement of  the  defendant  and  the  accident 
is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  reason- 
able evidence,  In  the  absence  of  explanation 
by  the  defendant  that  the  accident  arose 
from  a  want  of  care.  It  is  proper  to  say 
here,  as  was  said  in  that  case,  that  in  order 
to  make  a  sufficient  case  for  the  Jury  it  was 
not  incumbent  on  the  plaintiff,  under  the  cir- 
cumstances appearing,  to  do  anything  further 
than  he  did  do  in  the  way  of  showing  that 
the  defect  in  the  appliance  was  actually 
known  to  the  defendant,  or  would  have  been 
discovered  upon  the  exercise  of  reasonable 
care  to  ascertain  its  condition.  We  think 
that  the  evidence  is  sufficient  to  sustain  the 
finding  of  negligence. 

[4,  5]  There  are  two  exceptions  to  rulings 
of  the  court  on  the  admission  of  testimony. 
The  first  exception  is  based  upon  the  claim 
that  certain  redirect  examination  of  the 
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plaintiff  which  was  allowed  by  the  court  was 
indulged  for  the  purpose  of  conveying  to  the 
Jury  the  information  that  the  defendant  was 
a  rich  corporation.  Without  setting  forth 
this  evidence,  it  is  enough  to  say  that  it  bad 
another  and  unquestionably  legitimate  pur- 
pose, to  which  such  evidence  was  pertinent. 
The  exception  is  not  sustained.  The  second 
exception  relates  to  a  question  asked  of  plain- 
tiffs witness  Kelly  as  to  whether  or  not  he, 
at  a  time  after  the  accident  when  plaintiff 
was  seeking  to  use  a  rake,  beard  plaintiff  ut- 
ter any  exclamation.  Defendant  objected  to 
this  upon  the  ground  that.it  called  for  a 
self-serving,  hearsay  declaration,  and  was  In- 
competent, but  the  court  overruled  the  ob- 
jection on  the  theory  that  the  plaintiff  was 
calling  for  a  spontaneous  exclamation,  and 
the  witness  answered  that  the  exclamation 
was,  "My  God !  it  hurts !"  There  was  no  er- 
ror in  overruling  this  objection.  Dow  v.  City 
of  OrovUle,  22  Cal.  App.  215,  226,  134  Pac. 
197. 

It  Is  claimed  that  the  court  erred  in  its  in- 
structions on  the  measure  of  damages.  The 
particular  Instruction  selected  by  appellant 
for  criticism  is  the  following: 

"If  from  the  evidence  in  this  case  the  jury 
should  find  that  the  plaintiff  has  sustained  dam- 
ages as  alleged  in  his  complaint,  then,  to  en- 
able the  jury  to  estimate  the  amount  of  such 
damages,  it  is  not  necessary  that  any  witness 
should  have  testified  or  expressed  an  opinion  ns 
to  the  amount  of  such  damages,  but  the  jury 
may  make  such  estimate  from  the  evidence  in 
the  case  and  by  considering  them  in  connection 
with  their  own  knowledge  and  experience  in  the 
affairs  of  life." 

Counsel  say  that  this  Is  a  true  rule  in  so 
far  as  the  award  had  reference  to  the  ele- 
ment of  suffering  or  Impairment  of  health, 
but  is  wholly  incorrect  in  so  far  as  loss  of 
earnings  or  medical  expense  is  concerned. 
The  decision  in  Rouse  v.  Pacific  Electric  Ry. 
Co,  27  CaL  App.  772,  151  Pac.  164,  relied  up- 
on by  appellant  here,  is  not  in  point.  The 
Instruction  discussed  in  that  case  referred 
particularly  to  the  plaintiff's  loss  of  earn- 
ing power,  and  told  the  Jury  that  "it  is  not 
necessary  that  evidence  should  be  presented 
in  this  matter."  It  was  held  that  in  giving 
such  instruction  the  court  erred;  but  no 
corresponding  statement  or  inference  is  con- 
tained in  the  instruction  presented  for  con- 
sideration here.  Moreover,  in  other  instruc- 
tions given  the  jury  were  plainly  told  that, 
if  they  found  for  the  plaintiffs,  they  should 
award  to  him  only  such  actual  damages  as 
the  evidence  showed  that  he  had  sustained, 
etc.,  "taking  Into  consideration  his  loss  of 
earnings  (if  any),  necessary  expenses  in  med- 
ical and  surgical  aid,  so  far  as  the  same  ap- 
pear in  evidence  in  this  case  (If  any)." 

[•]  Finally,  appellant  claims  that  the 
amount  awarded  as  damages  was  grossly  ex 
cesslve.  The  plaintiff  was  compelled  to  un- 
dergo much  suffering,  and  there  is  evidence 
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tending  to  show  permanent  disability  af- 
fecting two  fingers  of  his  right  hand,  and 
other  disabilities  still  continuing  at  the  time 
of  the  trial,  which  was  nearly  two  years 
after  the  date  of  the  accident.  There  is  no 
such  discrepancy  between  the  evidence  and 
the  amount  of  damages  awarded  as  to  raise 
an  inference  that  the  verdict  must  have  been 
influenced  by  passion  or  prejudice  on  the 
part  of  the  jury.  Perry  v.  Angelas  Hospital 
Association,  172  CaL  311,  156  Pac.  449. 
The  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 


(40  Cal.  App.  «17) 

PERAZZI  et  aL  v.  DOE  ESTATES  00.  et  al 
(Civ.  2700.) 

(District  Court  of  Appeal  First  District,  Di- 
vision 2,  California.  April  11,  1919.  On 
Petition  for  Rehearing,  May  9,  1919;  De- 
nied by  Supreme  Court  June  9,  1919.) 

1.  Mechanics'  Liens  <s=>281(2)  —  Foreclo- 
sure—E  vi  oence— Sufficiency  . 

Evidence  in  suit  to  foreclose  contractors' 
liens  against  lessors  of  a  building,  upon  which 
improvements  were  made  at  the  request  of  a 
sublessee,  held  sufficient  to  sustain  finding  that 
the  contracts  had  been  completed  on  the  date  of 
the  sublessee's  death;  the  fact  that  some  of 
the  changes  contemplated  were  not  made  until 
a  later  date  not  being  necessarily  inconsistent 
with  full  performance  of  whatever  contracts 
were  made. 

2.  Mechanics*  Liens  «=»281(2)  —  Foreclo- 
sure —  Evidence  —  Sufficiency  —  Time  of 
Completion. 

In  suit  to  foreclose  three  contractors'  liens 
against  the  lessors,  upon  whose  building  im- 
provements had  been  made  at  the  request  of  a 
sublessee,  finding  that  the  contract  upon  which 
one  of  the  hens  was  based  was  fully  performed 
on  March  31st  held  not  supported  by  the  evi- 
dence; there  being  testimony  by  one  of  the 
claimants  that  the  work  was  finished  on  March 
6th,  or  more  than  60  days  before  filing  the  lien 
required  by  Code  Civ.  Proc.  |  1187,  on  May 
11th. 

3.  Mechanics'  Liens  «=»132(4)  —  Time  for 
Filing  Lien— Notice  of  Completion. 

A  contractor's  lien,  filed  more  than  60  days 
after  completion  of  the  work,  but  before  90 
days  have  expired,  is  too  late,  and  cannot  be 
allowed,  under  Code  Civ.  Proc.  |  1187,  where 
such  -contractor  has  failed  to  allege  and  prove 
the  failure  of  the  owner  to  file  his  notice  of 
completion. 

4.  Mechanics'  Liens  <8=» 78— Knowledge  of 
Owner  —  Notice  by  Owner  to  Prevent 
Lien. 

Knowledge  shown  by  allegations  in  the  an- 
swer of  defendant  lessors,  in  suit  by  contrac- 
tors to  foreclose  lien  for  work  performed  at 
request  of  a  sublessee,  that  they  knew  that  re- 


pairs were  being  made  by  such  sublessee  but 
were  ignorant  of  the  scope  of  such  work,  was 
sufficient  to  require  the  filing  of  the  notice  re- 
quired by  Code  Civ.  Proc.  $  1192,  as  a  condi- 
tion of  relieving  their  property  from  liability 
for  work  performed  at  the  request  of  the  sub- 
lessee; only  such  knowledge  as  would  put  a 
prudent  man  on  inquiry  being  necessary. 

5.  Mechanics'  Liens  «=>272,  279— Enforce 
ment  —  Defense— Notice  of  Nonliabilttt 
by  Owner. 

Where  the  owners,  at  the  time  of  their 
sublessee's  death,  had  knowledge  of  the  im- 
provements made  by  contractors  on  the  build- 
ing at  the  request  of  such  sublessee,  the  giving 
of  notice  of  nonliability  under  Code  Civ.  Proc. 
§  1192,  is  a  matter  of  defense  to  be  pleaded 
and  proved  by  such  owner,  on  suit  by  the  con- 
tractors to  foreclose  their  hen. 

On  Petition  for  Rehearing. 

6.  Costs  <8=>241  —  Appeal—  Apportionment 
of  Costs  on  Appeal. 

Where,  on  appeal  in  suit  by  contractors  to 
foreclose  three  liens  for  improvements  made  up- 
on a  building,  two  of  the  liens  were  held  valid 
and  one  invalid,  the  costs  of  appeal  will  be  pro- 
rated among  them. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  H.  J.  Perazzi  against  the  Doe 
Estates  Company  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  De- 
cree reversed,  in  so  far  as  it  decrees  a  lien 
in  favor  of  Henry  F.  Castagnlno  and  Eman- 
uel Castagnino,  plaintiffs,  and  in  other  re- 
spects affirmed. 

Pringle  &  Robbins,  Mllo  R  Bobbins,  and 
Arthur  H.  Redington,  all  of  San  Francisco, 
for  appellants. 

H.  K.  Eells  and  Maxwell  McNutt,  both  ot 
San  Francisco,  for  respondents. 

HAVEN,  J.  The  appeal  is  from  a  decree 
of  foreclosure  of  three  contractors'  liens 
against  the  leasehold  interest  of  appellants 
in  certain  premises  in  San  Francisco.  The 
claims  of  lien  sued  upon  are  based  upon 
work  performed  in  the  making  of  alterations 
and  repairs  to  a  portion  of  the  building  on 
said  premises,  occupied  by  one  J.  O.  Long  as 
a  sublessee  of  appellants.  Mr.  Long  died  on 
March  31,  1914,  while  said  alterations  and 
repairs  were  in  progress.  Upon  his  death 
the  workmen  were  withdrawn  and  all  work 
stopped.  The  lien  claims  here  involved  cover 
work  which  was  all  performed  prior  to  the 
death  of  Mr.  Long,  at  his  instance  and  re- 
quest. Appellants  claim  that  two  of  these 
liens  were  filed  prematurely,  because  the 
contracts  upon  which  they  are  based  had  not 
been  completed  prior  to  such  filing.  The 
court  found  that  each  of  the  said  contracts 
was  completed  on  March  31,  1914.   It  is  as- 
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serted  that  this  finding  Is  unsupported  by 
the  evidence,  for  the  reason  that  the  entire 
alterations  and  repairs  contemplated  in  the 
arrangement  between  Mr.  Long  and  said  two 
respective  claimants  were  not  finished  at 
that  time.  It  appears  from  the  evidence 
that  Mr.  Long  purposed  somewhat  exten- 
sive alterations  in  the  interior  arrangements 
of  a  market,  oyster  stand,  and  barber  shop 
which  occupied  the  portion  of  the  building 
of  which  he  was  the  lessee;  that  preparatory 
to  these  general  alterations  he  desired  to 
change  the  location  of  the  barber  shop  and 
oyster  stand,  and  employed  the  plaintiffs  to 
perform  the  plumbing,  electrical  wiring,  and 
painting  necessary  for  that  purpose;  that 
there  was  no  definite  price  agreed  upon  nor 
plan  adopted  for  all  these  preliminary 
changes,  but  that  the  work  was  laid  out  from 
day  to  day  as  it  progressed,  and  plaintiffs 
followed  the  instructions  given  to  them  from 
time  to  time  by  Mr.  Long,  or  his  superin- 
tending contractor,  as  to  the  manner  of  Its 
performance. 

[1]  Both  of  the  plaintiffs,  to  whose  claims 
the  objection  now  under  consideration  is 
made,  testified  that  all  the  work  which  Mr. 
Long  had  requested  had  been  performed  pri- 
or to  his  death.  This  evidence  is  suflicient 
to  sustain  the  findings  of  the  trial  court  that 
the  contracts  of  these  plaintiffs  had  been 
completed  on  March  31,  1914.  It  further  ap- 
pears that  the  employes  of  both  plaintiffs 
were  working  on  the  premises  at  the  time 
of  the  death,  and  that  all  the  changes  con- 
templated in  the  preliminary  work  had  not 
then  been  made,  but  were  completed  at  a 
later  date.  In  view  of  the  nature  of  the  ar- 
rangement between  Mr.  Long  and  plaintiffs, 
it  cannot  be  said  that  there  remained  any 
uncompleted  contract  between  them  at  the 
date  of  the  former's  death.  The  evidence 
last  referred  to  is  not  necessarily  inconsist- 
ent with  full  performance  of  whatever  con- 
tracts of  the  character  above  Indicated  were 
made. 

[2]  The  lien  of  Castagnino  Bros,  was  upon 
a  claim  under  a  contract  for  painting,  which 
the  court  found  was  fully  performed  on 
March  31,  1914.  The  only  evidence  in  the 
record  as  to  the  time  of  completion  of  this 
contract  is  the  testimony  of  one  of  the 
claimants  that  the  work  was  finished  on 
March  6,  1914.  This  finding  is  therefore  not 
supported  by  the  evidence. 

[3]  The  notice  of  lien  by  these  claimants 
was  filed  for  record  on  May  11,  1914,  more 
than  60  days  after  the  completion  of  their 
contract,  as  fixed  by  their  own  testimony. 
Respondent  seeks  to  sustain  this  lien  on  the 
ground  that  the  owners  filed  no  notice  of 
completion  under  the  provisions  of  section 
1187,  Code  of  Civil  Procedure,  and  that, 
therefore,  the  claimants  had  90  days  within 
which  .to  file  their  Hen.  The  record  is  en- 
tirely silent  as  to  the  filing,  or  want  of  fil- 
ing, ot  this  notice.    We  have  held  In  the 


case  of  Greely  v.  Noble  (No.  2769,  this  day 
filed)  181  Pac.  666,  that  the  burden  of  alleg- 
ing and  proving  the  failure  of  the  owner  to 
file  this  notice  is  upon  the  plaintiffs.  Hav- 
ing failed  to  so  allege  and  prove,  their  lien 
was  too  late,  and  should  not  have  been  al- 
lowed. 

I^i  [4]  It  is  further  claimed  that  the  record 
does  not  disclose  when  the  appellants  ac- 
quired knowledge  of  the  making  of  the  im- 
provements from  which  the  lien  claims 
arose,  and  that  they  never  obtained  any 
knowledge  of  the  scope  and  extent  of  such 
Improvements.  No  evidence  was  introduced 
upon  this  matter.  Its  determination  rests, 
therefore,  upon  the  pleadings.  The  answer 
of  appellants  contains  the  following  allega- 
tions: 

"Answering  paragraph  11  of  said  first  cause 
of  action,  these  'defendants  admit  that  the  de- 
fendants S.  J.  Pringle  and  E.  C.  Pringle  had 
knowledge  that  certain  alterations  and  repairs 
were  to  be  made  in  said  building,  but  deny  that 
said  S.  J.  Pringle  and  E.  C.  Pringle  had  full 
knowledge  of  the  alterations  and  repairs  in  said 
complaint  set  forth,  and  In  this  particular  said 
defendants  S.  J.  Pringle  and  E.  C.  Pringle  al- 
lege that  said  J.  O.  Long  informed  them  that  he 
desired  to  make  certain  alterations  and  repairs, 
and  that  these  defendants  then  requested  that 
a  full  plan  of  the  repairs  be  submitted  to  them 
for  their  approval,  and  that  said  J.  O.  Long 
failed  to  submit  said  plan  showing  said  altera- 
tions and  repairs,  and  these  defendants  allege 
that  while  they  knew  that  said  J.  O.  Long  had 
commenced  work  in  said  building  that  they  did 
not  know  just  what  the  scope  of  the  said  work 
was." 


The  knowledge  admitted  by  the  foregoing 
allegations  was  suflicient,  in  our  opinion,  to 
require  the  filing  of  the  notice  prescribed  by 
section  1192  of  the  Code  of  Civil  Procedure 
as  a  condition  of  relieving  appellants'  prop- 
erty from  liability  for  the  cost  of  the  work 
performed  at  the  request  of  Mr.  Long.  Such 
knowledge  need  be  only,  suflicient  to  put  a 
prudent  man  on  inquiry.  Gentle  v.  Britton, 
168  Cal.  828,  332,  111  Pac  9. 

[6]  Where  it  is  shown  that  the  owners  had 
knowledge  of  the  Improvements,  the  giving 
of  the  notice  of  nonliability  under  the  above 
section  becomes  a  matter  of  defense,  to  be 
pleaded  and  proved  by  defendants.  West 
Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  275, 
277,  22  Pac.  231 ;  Boscus  v.  Bohlig,  173  Cal. 
687,  691,  162  Pac.  100.  The  appellants  did 
not  meet  this  burden. 

The  judgment  is  reversed,  in  so  far  as  it 
decrees  a  lien  in  favor  of  the  plaintiffs 
Henry  F.  Castagnino  and  Emanuel  Castag- 
nino, as  copartners  doing  business  under  the 
firm  name  and  style  of  Castagnino  Bros.  In 
all  other  respects  the  judgment  is  affirmed. 


We  concur: 
TAIN.  J. 


LANGDON,  P.  J.;  BRIT- 
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On  Petition  for  Rehearing. 

HAVEN,  J.  The  appellants  in  this  action 
have  filed  a  petition  for  rehearing,  claiming 
that  the  court  has  misinterpreted  the  con- 
tracts of  the  lien  claimants  Perazzi  and 
Decker  Electrical  Construction  Company,  as 
set  forth  in  their  respective  claims  of  lien;, 
and,  further,  that,  under  the  interpretation 
of  the  contracts  adopted  by  the  court,  the 
lien  claimants  were  not  original  contractors 
and,  therefore,  their  liens,  not  having  been 
filed  within  thirty  days,  were  invalid.  Ap- 
pellants also  request  a  modification  of  the 
former  opinion  as  to  the  prorating  of  the 
costs  on  appeal.  In  this  latter  request  the 
respondents  have  joined  in  a  separate  peti- 
tion, urging,  however,  a  different  basis  of 
division  of  costs.  • 

It  appears  from  the  notices  of  lien  filed 
by  said  Perazzi  and  Decker  Electrical  Con- 
struction Company  that  each  of  said  claim- 
ants alleged  a  contract  consisting  of  two 
items;  first  the  performance  of  certain 
work  in  changing  the  location  of  the  barber 
shop,  for  which  in  each  case  a  definite  con- 
tract price  was  agreed  upon ;  and,  secondly, 
for  the  performance  of  certain  other  work, 
with  regard  to  which  no  definite  price  was 
agreed  upon,  but  each  of  the  claimants  was 
to  be  paid  the  reasonable  value  thereof.  The 
evidence  disclosed  that  all  of  the  work  up- 
on the  barber  shop  had  been  performed  prior 
to  the  death  of  Mr.  Long.  The  remaining 
work  under  each  contract  was  In  the  process 
of  performance  at  the  time  of  Mr.  Long's 
death.  It  is  with  reference  to  that  work 
that  the  construction  of  the  contracts  set 
forth  in  the  former  opinion  is  applicable. 
There  was  a  definite  contract  between  each 
of  the  lien  claimants  and  Mr.  Long,  as  al- 
leged in  their  respective  claims  of  lien  and 
as  established  by  their  testimony.  A  part 
of  each  contract  was  for  the  performance  of 
certain  work  at  a  definite  price,  all  of  which 
had  been  performed  before  Mr.  Long's  death. 
The  extent  and  nature  of  the  balance  of  the 
work  under  the  contracts  was  dependent 
upon  Instructions  to  be  given  from  day  to 
day  by  Mr.  Long  or  his  agent  The  possibility 
of  the  continuance  of  such  Instructions  from 
that  source  was  terminated  by  the  death  of 
Mr.  Long.  While,  therefore,  the  lien  claim- 
ants were  original  contractors,  we  are  satis- 
fled  that  there  were  no  uncompleted  con- 
tracts at  the  time  of  the  death  of  Mr.  Long, 
in  the  sense  that  the  finding  of  the  trial 
court  of  completion  on  March  31,  1914,  was 
not  supported  by  the  evidence.  Being  origi- 
nal contractors,  the  liens  which  were  filed 
fifty-five  days  after  the  date  of  completion 
were  in  time. 

[6]  In  the  former  opinion  it  is  held  that 
two  of  the  liens  involved  in  these  consolidat- 
ed cases  were  valid  and  one  was  invalid.  It 
is  urged  by  both  parties  to  the  appeal  that 


under  such  circumstances  the  costs  of  the 
appeal  should  be  prorated  between  them. 
This  contention  is  well  founded  and  is  sup- 
ported by  precedent  in  similar  cases. 

It  is,  therefore,  ordered  that  appellants' 
petition  for  a  rehearing  be,  and  the  same  is 
hereby,  denied;  that  the  opinion  heretofore 
filed  herein  be,  and  the  same  is  hereby,  modi- 
fled  by  adding  at  the  close  thereof  the  fol- 
lowing :  "And  it  is  further  ordered  that  ap- 
pellants recover  such  proportion  of  their 
costs  on  appeal  as  the  amount  of  the  lien  of 
Henry  P.  Castagnlno  and  Emanuel  Casta g- 
nino,  as  copartners  doing  business  under  the 
name  of  Castagnlno  Bros.,  bears  to  the  to- 
tal amount  of  the  three  liens  involved  in 
the  appeal ;  and  that  the  respondents  recover 
such  proportion  of  their  costs  on  appeal  as 
the  total  amount  of  the  two  Hens  of  H.  J. 
Perazzi  and  Decker  Electrical  Construction 
Company  bears  to  the  total  amount  of  the 
three  liens  involved  in  the  appeal." 

We  concur:  LANGDON,  P,  J.;  BRIT- 
TAIN,  J. 


(40  Gal.  A»p.  570) 
McADOO,  Director  General  of  Railroads,  v. 
INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  aL   (Civ.  2763.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.   April  4,  1910.) 

Mastkb  and  Servant  <8=>S80— Workmen's 
Compensation  —  "Sebious  and  Willful 
Misconduct." 
Machinist  helper's  omission  to  use  toggles 
while  clipping  off  burrs  formed  in  the  reaming 
of  saddle-bolt  holes  contrary  to  rules  and  spe- 
cific instructions,  merely  because  he  disliked  the 
goggles,  was  "serious  and  willful  misconduct" 
within  Workmen's  Compensation,  Insurance  and 
Safety  Act  of  1917  (St  1917,  p.  831)  5  6,  subd. 
4,  reducing  compensation  to  one-half  where  in- 
jury was  caused  by  "serious  and  willful  miscon- 
duct" of  injured  employe,  except  where  injury 
resulted  in  death  or  permanent  partial  disability 
equaling  70%  of  total,  or  where  employer  vio- 
lated law  or  safety  order  of  commission. 

Petition  for  certiorari  by  William  G.  Mc- 
Adoo,  Director-General  of  Railroads  against 
Industrial  Accident  Commission  and  Robert 
H.  Hogan,  to  review  an  order  of  Industrial 
Accident  Commission  awarding  to  Robert  H. 
Hogan  compensation  for  injuries.  Award  an- 
nulled and  case  remanded  to  Industrial  Acci- 
dent Commission  for  further  proceedings 
with  instructions. 

Dana  T.  Smith  and  E.  B.  Bennett,  both  of 
Los  Angeles,  for  petitioner. 

Christopher  M.  Bradley,  of  San  Francisco 
(Warren  H.  Pillsbury,  of  San  Francisco,  of 
counsel),  for  respondents. 
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CONREY,  P.  J.  Certiorari.  Pursuant  to 
stipulation,  the  above-named  petitioner  has 
been  substituted  In  place  of  the  original  pe- 
titioner, Los  Angeles  &  Salt  Lake  Railroad 
Company.  The  writ  was  issued  to  review  an 
order  of  the  Industrial  Accident  Commission, 
awarding  to  Robert  H.  Hogan  compensation 
for  injuries  received  by  him  while  working 
as  an  employe  of  said  railroad  company.  It 
is  conceded  that  if  the  injury  received  by  Ho- 
gan was  caused  by  his  serious  and  willful 
misconduct,  this  court  may  set  aside  the 
award  and  remand  the  case  to  the  commis- 
sion for  the  reduction  of  the  award  to  one- 
half  of  the  amount  allowed  by  the  commis- 
sion. 

Section  6  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  of  1917  (Stats. 
1917,  p.  831),  in  subdivision  4  thereof,  reads 
as  follows: 

"Where  the  injury  is  caused  by  the  serious 
and  willful  misconduct  of  the  injured  employe, 
the  compensation  otherwise  recoverable  by  him 
shall  be  reduced  one-half:  Provided,  however, 
that  such  misconduct  of  the  employ©  shall  not 
be  a  defense  to  the  claim  of  the  dependents  of 
said  employe",  if  the  injury  results  in  death,  or 
to  the  claim  of  the  employe*,  if  the  injury  results 
in  a  permanent  partial  disability  equaling  or 
in  excess  of  seventy  per  cent,  of  total:  And  pro- 
vided, further,  that  such  misconduct  of  said 
employe"  shall  not  be  a  defense  where  his  injury 
is  caused  by  the  failure  of  the  employer  to  com- 
ply with  any  provision  of  law,  or  any  safety 
order  of  the  commission,  with  reference  to  the 
safety  of  places  of  employment" 

The  award  in  this  case  is  made  upon  a 
permanent  partial  disability  equaling  30% 
per  cent  of  total  disability  of  the  right  eye. 

The  accident  by  which  the  applicant  R-  H. 
Hogan,  was  injured,  occurred  on  February 
12,  1918,  while  he  was  employed  as  a  ma- 
chinist's helper.  He  was  reaming  saddle- 
bolt  holes  in  a  locomotive  with  an  air  motor 
and  reamer.  The  reamer  became  stuck,  and 
caused  a  burr  to  form  in  the  top  of  the  hole. 
He  removed  the  reamer  and  chipped  the  burr 
off,  and  a  piece  of  steel  glanced  off  and 
struck  him  in  the  eye.  He  was  not  at  that 
time  wearing  any  goggles  or  other  protection 
to  the  eyes.  He  had  been  employed  as  a 
machinist's  helper  at  that  place  for  about 
four  months,  and  had  several  years'  experi- 
ence as  a*  workman  in  other  machine  shops. 
At  several  places  in  the  shop  was  posted  a 
circular  headed  "Safety  Rules  for  Shopmen." 
One  of  these  was: 

"Do  not  do  any  chipping  or  grinding  without 
wearing  safety  goggles.  If  you  are  not  provided 
with  goggles,  go  to  foreman." 

The  applicant  admitted  that  he  had  seen 
the  notices  posted,  but  that  he  never  read 
them.  Nevertheless,  it  is  conceded  that  he 
was  "familiar  with  the  purport"  of  this  rule. 
He  knew  that  the  company  provided  goggles 
and  that  they  were  to  be  found  in  the  tool 
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room,-  The  following  questions  and  answers 
are  part  of  the  testimony  of  the  applicant 
before  the  commission: 

"Q.  Have  you  ever  used  any  glasses  at  all? 
A.  I  used  goggles  when  I  was  doing  a  regular 
job  of  chipping.  Q.  You  were  doing  a  job  of 
chipping  at  that  time?  A.  Regular  chipping 
job.  This  is  just  an  incident  of  where  you  pick 
up  a  hammer  and  chisel  and  knock  off  a  chip, 
and  go  right  ahead  with  your  regular  line  of 
work.  Q.  You  were  using  a  reamer  driven  by 
air  under  pressure?  A.  Yes.  Q.  And  the  ream- 
er stuck  in  the  hole?  A.  Yes.  Q.  That  raised 
around  the  edge  of  the  hole  some  chips  of  steel? 
A.  Rough  place.  Just  caused  a  rough  place  at 
the  top  of  die  hole.  That  prevented  the  reamer 
from  running  smoothly.  In  order  to  get  a 
smooth  surface  to  start  from,  I  knocked  those 
chips  off  and  for  that  purpose  I  picked  up  a 
hammer  and  chisel.  It  was  while  using  a  ham- 
mer and  chisel  that  the  piece  of  steel  flew  into 
my  eye.  *  *  •  Q.  Had  you  been  given  any 
orders  at  all  as  to  wearing  the  glasses  when  you 
were  engaged  in  such  work  as  that?  A.  No, 
sir." 

On  cross-examination  the  applicant  admit- 
ted that  he  had  on  another  occasion  some 
cast  iron  burrs  in  his  eyes  and  had  the  clerk 
of  the  general  foreman  remove  them.  He 
said  that  he  did  not  remember  that  about  an 
hour  before  the  time  when  he  received  his 
injury  for  which  he  seeks  to  obtain  compen- 
sation, he  got  another  piece  of  metal  in  his 
eye,  and  also  had  it  removed  by  the  clerk; 
also  he  did  not  remember  that  the  first  of 
these  two  incidents  occurred  on  the  day  pre- 
ceding the  accident  in  question  here,  and 
that  the  clerk  and  the  general  foreman  both 
told  him  to  get  goggles  and  wear  them  when 
he  was  doing  work  where  particles  of  metal 
were  liable  to  fly.  He  testified  that  he  knew 
that  goggles  were  kept  in  the  tool  room  to 
be  used  by  workmen,  "if  they  thought  they 
needed  them."  After  the  foreman,  Keith, 
and  his  clerk,  Pauff,  had  testified  fully  to 
both  of  the  incidents  referred  to  in  the  above- 
mentioned  cross-examination,  Hogan  gave 
further  testimony.  In  this  later  testimony 
the  following  occurs : 

"Q.  You  have  heard  the  testimony  of  Mr. 
Keith  and  Mr.  Pauff  as  to  your  having  been  in 
the  office  the  day  previous  with  some  foreign 
body  in  your  eye,  have  you?  A.  Yes.  Q.  Is 
that  testimony  correct  or  incorrect?  A.  I  went 
in  there  before  this,  I  don't  remember  whether 
that  was  the  exact  date  or  not  Q.  Do  you 
know  how  you  got  the  foreign  body  in  your  eyes 
that  was  in  there  at  that  time?  A.  Drilling 
holes  in  cast  iron,  and  the  dust  in  the  air  from 
the  exhaust  of  the  motor.  Q.  You  told  them 
that  was  the  way  you  got  it  in,  did  you?  A. 
Yes.  Q.  And  you  supposed  that  was  the  way? 
A.  I  told  them  I  was  drilling  holes  in  the  saddle 
—  Q.  The  morning  you  received  the  injury  that 
caused  the  loss  of  your  eye  had  you  made  a  pre- 
vious visit  to  Mr.  Pauff?  A.  I  had  been  there 
before  with  this  dust  in  my  eyes,  but  I  don't 
remember  whether  that  was  the  morning  before 
or  not.  Q.  How  many  times  were  you  there? 
A.  There  just  on  this  occasion  with  this  cast 
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iron,  I  remember  twice,  and  he  gave  me  some 
water,  some  eye  wash  to  wash  it  out  Q.  Do 
you  recall  whether  you  were  there  that  morning 
or  not?  A.  I  don't  remember  whether  that  was 
the  time  that  I  was  or  not" 

It  thus  appears  that  there  is  no  definite 
contradiction  of  the  testimony  given  by  the 
foreman  and  clerk  on  this  matter,  but  rather 
that  silence  which  gives  consent  The  job 
on  which  Hogan  was  employed  Involved  the 
reaming  of  about  50  of  those  saddle  bolt 
holes,  and  Included  more  than  one  day's 
work.  That  the  forming  of  burrs  was  a  com- 
mon Incident  of  that  work  is  not  denied.  It 
was  so  much  expected  that  Hogan  kept  by 
him  a  hammer  and  chisel  with  which  to  re- 
move the  burrs.  He  voluntarily  and  Inten- 
tionally omitted  to  obtain  and  use  goggles, 
contrary  to  rules  of  which  he  had  knowledge, 
and  contrary  to  specific  Instructions,  all  of 
which  were  laid  down  for  his  protection. 
The  only  reasonable  explanation  Is  that  he 
disliked  the  goggles  because  they  were,  as 
he  said,  "In  his  way,"  and  so  he  preferred  to 
take  the  chance  of  personal  Injury.  This  was 
willful  misconduct  and  It  was  serious.  The 
case  was  In  essential  elements  very  similar 
to  that  disclosed  In  Great  Western  Power  Co. 
v.  Plllsbury,  170  Cal.  180,  149  Pac.  85,  where 
an  electric  lineman  disobeyed  a  known  rule 
and  positive  instructions  requiring  him  to 
wear  rubber  gloves  while  handling  high- 
power  wires,  and  In  consequence  was  killed 
while  doing  that  kind  of  work  without  gloves. 
As  the  court  there  said: 

"It  cannot  be  doubted  that  a  workman  who 
violates  a  reasonable  rule  made  for  his  own 
protection  from  serious  bodily  injury  or  death  is 
guilty  of  misconduct,  and  that  where  the  work- 
man deliberately  violates  the  rule,  with  knowl- 
edge of  its  existence  and  of  the  dangers  accom- 
panying its  violation,  he  is  guilty  of  willful  mis- 
conduct." 

The  case  at  bar  sharply  distinguishes  itself 
from  that  of  Diestelhorst  v.  Ind.  Acc.  Com'n, 
32  Cal.  App.  771,  164  Pac.  44,  where  the  mis- 
conduct of  the  applicant  occurred  In  a  mo- 
ment of  thoughtlessness  and  not  with  delib- 
erate Intention.  The  commission's  finding, 
that  the  applicant's  Injury  was  not  proxi- 
mately caused  by  his  serious  and  willful  mis- 
conduct, is  not  sustained  by  the  evidence. 

Our  conclusion  is  that  upon  the  record  pro- 
duced herein  the  award  to  the  applicant 
should  have  been  for  only  one-half  of  the 
amount  allowed  by  the  commission,  and  as 
to  the  excess  above  that  amount  the  commis- 
sion acted  in  excess  of  Its  powers.  The 
award  Is  annulled,  and  the  case  is  remanded 
to  the  Industrial  Accident  Commission  for 
further  proceedings  in  accordance  with  this 
decision. 

We  concur:  SHAW,  J. ;  JAMES,  J. 


(40  Cal.  App.  5») 

BRODERICK  v.  BRODERIGK. 
(Civ.  1929,  Sac.  2750.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  8,  1919.    On  Rehearing  in 
Supreme  Court  in  Bank,  June  2,  1919.) 

1.  Divorce  <8=>184(10)— Appeal— -Review  or 
Findings. 

Even  though  it  be  conceded  that  the  trial 
court  should  not  find  that  a  wife  was  guilty 
of  adultery  except  upon  evidence  convincing  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt,  it  is  the  duty  of  the  appellate  court  to 
give  the  findings  the  same  weight  as  it  would 
to  the  verdict  of  a  jury  in  a  criminal  case. 

2.  Divorce  <8=»127(4)— Corroboration. 

Civ.  Code,  f  130,  requiring  corroboration  of 
the  testimony  of  the  parties  to  a  divorce  suit, 
calls  for  a  lesser  degree  and  quantity  of  cor- 
roboration where  there  is  an  entire  absence  of 
evidence  as  to  collusion. 

3.  Divorce  «=>51— Cruelty— Revival  of  Of- 
fense Condoned. 

In  view  of  Civ.  Code,  ||  117,  121,  extreme 
cruelty  of  a  wife  towards  the  husband  consist- 
ing of  the  filing  of  a  petition  for  divorce  con- 
taining a  false  charge  of  adultery  cannot  be 
regarded  as  condoned  by  the  husband  by  his 
act  in  thereafter  living  with  the  wife,  where 
such  act  was  induced  by  a  promise  of  the 
wife  to  conduct  herself  properly,  which  promise 
Bhe  broke  by  committing  fresh  acts  of  miscon- 
duct. 

4.  Divorce  c$=»116— Extreme  Cruelty— Evi- 
dence. 

Where  the  wife,  in  her  petition  for  divorce, 
alleged  that  defendant,  her  husband,  was  guilty 
of  extreme  cruelty  in  falsely  chanrng  her  with 
infidelity  and  immorality,  testimony  offered  by 
defendant  tending  to  show  specific  acts  of  in- 
timacy between  plaintiff  and  men  other  than 
her  husband  was  admissible. 

5.  Witnesses  <s=275(3)— Cross-examination 
of  Plaintiff— Property. 

Where  in  an  action  for  divorce  plaintiff  tes- 
tified on  direct  examination  that  defendant, 
her  husband,  had  not  furnished  her  with  the 
necessities  of  life,  and  had  for  a  long  course  of 
years  ignored  her  repeated  requests  for  money,  it 
was  proper  on  her  cross-examination  to  submit 
to  her  a  letter  written  by  herself  to  defendant 
requesting  money  to  pay  the  expense  of  an 
abortion  on  herself,  in  which  letter  she  spoke  as 
one  who  was  accustomed  to  receive  what  money 
she  asked  for. 

6.  Divorce  «=»1 15— General  Reputation- 
Place  of  Residence. 

In  divorce  suit  in  which  defendant's  cross- 
complaint  alleged  plaintiff's  adultery,  though 
plaintiff  had  not  resided  in  K.'  county  for  more 
than  three  months  prior  to  the  commencement 
of  her  action  for  divorce,  evidence  as  to  her 
general  reputation  in  that  county,  in  which 
she  had  lived  during  most  of  her  life,  was  ad- 
missible; the  question  of  remoteness  being  for 
the  determination  of  the  trial  court. 
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Appeal  from  Superior  Court,  Kings  Coun- 
ty; M.  L.  Short,  Judge. 

Actions  by  Blanche  Barton  Broderick 
against  L.  A.  Broderick.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

H.  A.  Blanchard,  of  San  Jose,  and  EL 
Scott  Jacobs,  of  Hanford,  for  appellant 

John  G.  Covert  and  John  F.  Fry  or,  both 
of  Hanford,  for  respondent 

BUCK,  Presiding  Judge  pro  tem.  In  Sep- 
tember, 1915,  appellant  brought  suit  for  sep- 
arate maintenance  of  herself  and  minor 
daughter,  alleging  as  the  grounds  of  action 
failure  to  provide  and  extreme  cruelty.  In 
November  of  the  same  year  she  brought  suit 
for  divorce  and  custody  of  the  minor  chil- 
dren and  all  the  community  property  upon 
the  same  ground.  On  motion  of  respondent 
these  two  causes  of  action  were  transferred 
from  the  county  of  Santa  Clara  to  the  coun- 
ty of  Kings;  and  he  answered  in  each  ac- 
tion denying  the  allegations  of  cruelty  and 
failure  to  provide.  He  also  filed  cross-com- 
plaints in  each  action,  alleging  extreme 
cruelty  and  adultery  and  praying  for  a  Judg- 
ment of  divorce.  These  actions  were  by  stip- 
ulation tried  together  on  March  14,  1916. 
Findings  were  made  that  it  was  not  true 
that  respondent  was  guilty  of  extreme 
cruelty  or  failure  to  provide;  but  the  court 
did  find  that  appellant  was  guilty  of  extreme 
cruelty  and  of  adultery.  Pursuant  to  these 
findings,  respondent  was  granted  an  interloc- 
utory decree  of  divorce  awarding  him  the 
custody  of  the  minor  son  Lloyd  and  all  of 
the  community  property  except  92,000.  Ap- 
pellant was  awarded  the  custody  of  the  mi- 
nor daughter  and  the  sum  of  $2,000,  to  be 
paid  in  monthly  sums  of  $50  after  entry' of 
judgment  until  the  entire  award  was  paid. 
Id  the  maintenance  action  the  court  denied 
appellant  any  relief.  A  motion  for  a  new 
trial  was  made  by  appellant  which  was  de- 
nied, and  appellant  appealed  from  the  order 
denying  her  motion  for  a  new  trial,  and  also 
from  the  judgment  and  order  entered  in  each 
of  the  actions.  By  stipulation  the  appeals 
in  said  actions  will  be  heard  and  determined 
together  upon  the  same  transcript  and  briefs. 

[1]  It  is  stated  in  appellant's  brief  that 
"the  paramount  issue  on  appeal  is  as  to  the 
sufficiency  of  the  evidence  to  support  the 
findings  as  to  adultery."  The  evidence  is 
fully  set  forth  in  the  bill  of  exceptions,  and 
has  been  carefully  read  and  considered  by 
the  court  in  the  light  of  counsel's  able  and 
earnest  brief.  No  useful  or  proper  purpose 
can  be  served  by  reproducing  this  evidence 
in  this  record.  If  the  trial  court  believed, 
as  it  had  a  right  to,  the  testimony  of  the 
witnesses  Meyers,  Mr.  and  Mrs.  Martin,  Mrs. 
Davis,  Hiram  Barton,  and  the  respondent, 
and  distrusted,  as  it  had  a  right  to  do,  the 
testimony  of  the  appellant  and  her  co-re- 


spondent, Gatlln,  there  was  an  ample  basis 
of  sufficient  proof  to  establish  the  court's 
findings,  not  only  of  adultery,  but  also  of 
extreme  cruelty.  While  learned  counsel  vig- 
orously attacks  the  veracity  and  the  char- 
acter of  some  of  respondent's  witnesses,  even 
to  the  extent  of  going  outside  of  the  record, 
he  does  not  gainsay  the  potency  of  the  dam- 
aging facts  to  which  they  testify.  And  eveu 
though  it  be  conceded  that  the  trial  court 
in  an  action  charging  adultery  should  base 
its  findings  of  guilt  only  upon  evidence  con- 
vincing to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  it  would  still  be  the  duty 
of  this  court  to  give  at  least  the  same  weight 
to  the  findings  of  the  trial  court  as  it  does 
to  the  verdict  of  a  jury  in  a  criminal  case. 
As  stated  by  Justice  Henshaw  in  the  case 
of  People  v.  Durrant  116  Cal.  200,  48 
Pac.  79: 

"Upon  a  review  of  the  evidence  by  this  tribu- 
nal, we  may  not  examine  with  minuteness  claims 
that  witnesses  are  discredited  or  that  their  tes- 
timony is  unworthy  of  belief,  or  look  to  see 
whether  some  other  conclusion  might  not  have 
been  warranted  by  the  evidence." 

Also  our  Supreme  Court  in  the  case  of 
Robinson  v.  Robinson,  159  Cal.  203,  113  Pac. 
155,  which  like  the  case  at  bar,  was.  a  suit 
for  divorce: 

"We  are  bound  by  the  well-established  rale 
that  the  decision  of  the  trial  court  upon  issues 
of  fact  is  conclusive  upon  us  in  so  far  as  there 
is  any  substantial  evidence  tending  fairly  to 
support  such  decision,  even  though  we  may  think 
that  a  different  conclusion  should  have  been 
arrived  at  *  *  *  The  trial  court  was  the  ex- 
clusive judge  of  all  questions  of  credibility  of 
witnesses  and  weight  of  evidence,  and  must  be 
assumed  to  have  considered  all  the  evidence  giv- 
en in  the  light  of  such  rules  as  are  laid  down 
by  the  law  for  the  guidance  of  the  court  and 
jury  in  the  determination  of  questions  of  fact. 
It  should  further  be  borne  in  mind  that  the 
question  whether  acts  and  conduct  constitute 
such  cruelty  as,  under  all  the  circumstances 
shown,  warrants  the  granting  of  a  divorce,  is 
of  such  a  nature  that  the  conclusion  of  the  trial 
court  is  necessarily  entitled  to  great  weight  and 
it  is  only  where  it  is  clear  that  it  is  without  any 
substantial  support  in  the  evidence  that  it  will 
be  disturbed  on  appeal." 

And  to  a  much  greater  extent  is  it  true 
that  "the  acts  and  conduct"  constituting 
adultery  are  "of  such  a  nature"  that  an 
intelligent  observing,  and  experienced  trial 
judge  making  full  use  of  his  opportunities 
to  observe  the  conduct  temperament  manner, 
and  appearance  of  the  witnesses  before  him 
is  in  the  nature  of  things  more  capable  of 
reaching  a  just  conclusion  from  the  evidence 
than  a  court  of  review  even  with  the  assist- 
ance of  able  and  zealous  counsel.  9  R.  C.  L. 
|  106;Ellett  v.  Ellett  [157  N.  C.  161.  72  S. 
E.  861],  39  L.  R.  A.  (N.  S.)  1135  [Ann.  Cas. 
1913B,  1215];  Thayer  v.  Thayer,  101  Mass. 
Ill  [100  Am.  Dec.  110] ;  Cooke  v.  Cooke,  151* 
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111.  286  [38  N.  E.  1027].  And  therefore,  as 
stated  by  Presiding  Justice  Angellotti  in  the 
Robinson  Case,  above  cited: 

"We  feel  that  no  useful  purpose  would  be 
subserved  by  discussion  of  the  evidence  given 
upon  matter*  embraced  in  the  findings  that  are 
attacked  by  learned  counsel  in  his  brief  as  being 
without  support." 

[2]  The  only  contention  counsel  in  his 
brief  makes  In  regard  to  the  finding  of 
cruelty  is  that — 

"The  charges  of  cruelty  are  not  supported  by 
any  testimony  whatever  other  than  that  of  the 
husband  and  wife,  which  is  insufficient.  Civ. 
Code,  |  130.  Appellant  makes  proper  explana- 
tions as  to  every  charge  of  cruelty." 

The  acts  constituting  cruelty  as  charged  in 
respondent's  cross-complaint  and  found  by 
the  court  are  that  on  or  about  July  2,  1913, 
the  appeUant  filed  her  complaint  in  the 
county  of  (Jlenn,  falsely  charging  that  re- 
spondent committed  adultery  with  a  woman 
in  Los  Angeles  on  April  23, 1913,  and  praying 
for  a  divorce  and  a  division  of  the  prop- 
erty ;  that  she  reiterated  these  false  charges 
in  letters  to  members  of  her  family  which 
were  communicated  to  respondent;  that 
in  the  •spring  of  1913  she  permitted  another 
man,  over  the  objection  of  her  husband,  to 
occupy  one  of  her  rooms  as  a  night  lodger; 
that  in  July,  1914,  she  forbade  respondent 
to  call  her  "wife."  And  as  additional  acts 
of  cruelty,  causing  him  great  mental  anguish, 
respondent  charges  appellant  with  some  of 
the  same  improper  conduct  with  co-respond- 
ent, Gatlin,  that  he  had  alleged  in  his  cause 
of  action  charging  adultery. 

As  regards  the  suit  commenced  by  appel- 
lant in  Glenn  county  falsely  charging  re- 
spondent with  adultery,  respondent's  testi- 
mony to  the  commencement  and  dismissal  of 
this  action  and  the  charges  therein  is  cor- 
roborated by  the  records  of  the  county  of 
Glenn  showing  the  complaint  with  signature 
of  respondent's  attorney  with  the  seal  and 
Jurat  of  the  notary  public  to  appellant's  ver- 
ification of  the  complaint;  also  a  telegram 
of  appellant's  attorney  authorizing  the  dis- 
missal of  her  action.  No  objection  to  this  ev- 
idence was  offered  except  that  it  "was  bar- 
red by  sections  124,  125,  126  of  the  Civil 
Code."  There  is  also  corroborating  evidence 
that  at  the  time  of  this  action  respondent  was 
a  resident  of  Kings  county  and  went  to  Los 
Angeles,  not  of  his  own  motion  or  purpose, 
but  at  the  solicitation  of  his  wife  to  come  in 
pursuance  of  a  telegram  received  by  him 
from  a  stranger  in  Los  Angeles  by  the  name 
of  Davis.  This  telegram  was  received  in 
evidence  without  objection  and  corroborates 
the  purpose  and  good  faith  of  respondent's 
visit  to  Los  Angeles.  In  the  case  at  bar  the 
record  conclusively  absolves  the  parties  of 
any  desire  or  purpose  to  obtain  a  divorce  by 
collusion.    The  record  conclusively  shows 


that  each  party  Is  attempting  to  obtain  for 
himself  or  herself  and  prevent  the  other  from 
obtaining  a  decree  upon  the  grounds  of 
cruelty  or  adultery.  A  bitter  conflict  as  to 
property  interests  and  the  custody  of  the 
children,  as  well-  as  the  evident  feelings  of 
the  parties  leaves  the  case  absolutely  devoid 
of  any  suspicion  of  collusion.  Consequent- 
ly, in  this  case  at  least,  the  reason  of  the 
rule  requiring  corroboration  is  much  modi- 
fied, and  a  lesser  degree  and  quantity  of 
corroboration  will  be  exacted.  Blanchard  v. 
Blanchard,  10  Cal.  App.  203,  101  Pac.  536; 
MacDonald  v.  MacDonald,  155  CaL  665,  102 
Pac.  927,  25  L.  R.  A.  (N.  S.)  45. 

[3]  Counsel  contends  that  the  complaint  is 
stale  as  regards  the  alleged  false  charges  of 
adultery  in  the  Glenn  county  suit  A  similar 
contention  was  made  in  the  recent'  case  of 
Neeley  v.  Neeley  (Sup.)  176  Pac.  163,  but  in 
that  case  our  Supreme  Court  held  as  follows, 
in  language  which  is  quite  applicable  to  the 
case  at  bar: 

"We  should  hesitate  to  say  that  an  unexplain- 
ed delay  of  3%  years  must,  as  a  matter  of  law, 
be  deemed  unreasonable.  But  that  is  not  the 
question  here.  The  plaintiffs  failure  to  proceed 
earlier  is  fully  accounted  for  by  the  dismissal  of 
the  prior  action,  and  the  conduct  of  the  parties 
thereafter.  Civ.  Code,  1 125.  The  plaintiff  con- 
doned the  offenses  of  1911,  but  under  the  agree- 
ment, as  well  as  by  the  terms  of  the  law  itself 
(Civ.  Code,  S  117) ,  the  condonation  carried  with 
it  the  condition  subsequent  that  the  plaintiff 
should  be  treated  with  conjugal  kindness.  This 
condition  was  broken  by  the  defendant  in  1915, 
and  the  original  cause  of  action  thereby  revived. 
Civ.  Code,  1 121." 

In  the  case  at  bar  it  is  true  that  respond- 
ent lived  with  appellant  as  his  wife  up  to 
August  5, 1915.  But  under  the  law  this  con- 
ditional condonation  was  revoked  by  the  sub- 
sequent misconduct  of  the  appellant  with 
Gatlin,  which  caused,  and  was  calculated  to 
cause,  respondent  great  mental  suffering  and 
of  which  he  did  not  have  knowledge  until 
September  21, 1915. 

[4]  The  appellant  assigns  as  prejudicial  er- 
ror the  overruling  of  her  objection  to  the 
testimony  pertaining  to  her  relations  with 
one  John  Hanford.  This  testimony  was  prop- 
erly admitted  because  It  was  in  direct  re- 
sponse to  and  explanatory  of  issues  raised 
by  appellant  herself  in  her  complaint  and 
in  her  own  testimony.  In  her  complaint  filed 
in  this  action  plaintiff  charges  that  defendant 
"willfully  Inflicted  upon  her  great  and  griev- 
ous mental  suffering  and  anguish,  •  •  * " 
and  that  some  of  said  acts  of  cruelty  are 
« •  •  •  that  on  numerous  occasions  with- 
in the  past  ten  years,  the  exact  dates  of 
which  plaintiff  is  now  unable  to  specify,  the 
said  defendant,  without  any  cause  or  reason 
or  provocation  and  wrongfully  and  falsely 
accused  the  plaintiff  of  infidelity  and  im- 
morality." Presumably  to  substantiate  this 
charge  in  her  direct  testimony  she  states  that 
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"about  the  27th  of  May,  about  ten  years  ago, 
he  [respondent]  accused  me  of  adultery  with 
John  Hanford,  *  *  *  All  of  these  charg- 
es that  my  husband  made  against  me  were 
not  true.  On  June  20,  1915,  at  our  home  my 
husband  admitted  to  me  that  they  were  not 
true.  He  said  to  me,  'I  know  you  to  be  the 
purest  woman  that  ever  lived.' "  In  view  of 
the  foregoing  It  is  evident  that  it  was  not 
error  for  the  court  to  admit  in  evidence  ap- 
pellant's letter  of  August  81,  1904,  to  John 
Hanford,  which  contained  language  that  in- 
dicated that  her  relations  with  Hanford  were 
of  such  a  character  as  to  leave  her  no  cause 
for  rightful  complaint  as  to  respondent's 
charges  against  her  of  infidelity.  Likewise 
the  testimony  of  her  uncle,  Hiram  Barton, 
and  J.  E.  Gruwell  that  on  different  occasions 
in  1904  they  had  seen  her  lying  on  the  same 
bed  with  John  Hanford  was  relevant  and 
pertinent  testimony  tending  to  contradict  the 
allegations  of  her  complaint  and  the  prima 
facie  inferences  to  be  drawn  from  her  tes- 
timony that  she  had  rightly  suffered  great 
mental  and  grievous  anguish  when  respond- 
ent charged  her,  as  she  claims  he  did  charge 
her,  with  adultery  with  John  Hanford. 

[8]  Learned  counsel  for  appellant  vigor- 
ously contends  that  the  trial  court  erred  in 
overruling  appellant's  objection  to  the  in- 
troduction in  evidence  as  a  part  of  appel- 
lant's cross-examination  of  a  letter  written 
by  her  to  the  respondent  in  March,  1915, 
which  contained,  among  other  things,  a  re- 
quest from  appellant  that  he  send  her  some 
money  for  hospital  treatment  in  connection 
with  a  proposed  abortion  as  well  as  money 
for  other  purposes. 

The  trial  court  evidently  allowed  this  let- 
ter in  evidence  on  cross-examination  Just  as 
it  allowed  the  above  matters  in  regard  to 
John  Hanford,  not  for  the  purpose  solely  of 
proving  respondent's  case,  but  as  evidence 
tending  to  explain  and  qualify  general  tes- 
timony given  by  appellant  herself  in  direct 
examination  in  support  of  charges  made  by 
her  in  her  own  complaint  against  respond- 
ent. And  in  doing  this  we  do  not  believe  that 
the  trial  court  erred  or  in  any  way  abused 
the  broad  discretion  with  which  the  trial 
court  is  intrusted  upon  the  cross-examina- 
tion of  a  witness  who  is  a  party  to  the  ac- 
tion. In  her  complaint,  in  narrating  one  of 
the  particulars  in  which  defendant  "had 
wrongfully  and  willfully  inflicted  upon  her 
great  and  grievous  mental  suffering  and  an- 
guish," she  charges: 

"Defendant  has  willfully  failed,  neglected,  and 
refused  to  provide  plaintiff  with  sufficient  food, 
shelter,  or  medical  attention  or  sufficient  means 
with  which  to  furnish  the  same,  though  able  bo 
to  do,  and  had  during  the  greater  portion  of  said 
time  compelled  the  plaintiff  to  live  upon  the 
charity  of  her  friends  and  relatives,  and  there- 
by causing,  and  still  causes,  plaintiff  grievous 
humility  and  grievous  mental  suffering." 
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For  the  purpose  of  substantiating  these 
material  charges  appellant  in  her  direct  tes- 
timony testified  as  follows: 

"Since  1912  the  defendant  had  not  furnished 
anything  for  the  children  and  I  to  live  on.  I 
have  during  that  time  supported  myself  and  the 
children  by  my  profession  as  an  osteopathic 
physician.  I  have  been  practicing  that  since 
August  1912.  He  has  not  paid  our  grocery 
bills,  rent  bills,  and  has  not  hardly  paid  any 
of  the  bills  in  general.  I  asked  him  repeatedly 
for  money,  and  he  has  refused  it.  *  *  * 
These  acts  of  my  husband  which  I  have  spoken 
of  have  humiliated  me." 

Upon  cross-examination  she  testified  as  fol- 
lows: 

"In  1915,  while  in  Lea  Angeles,  I  wrote 
heme  several  times  and  asked  for  money.  Q. 
Now  you  aay  that  you  wrote  to  your  husband 
and  requested  that  he  send  you  money  when 
yon  were  in  Los  Angeles  in  1915;  is  that  a 
fact?  A.  Yes,  sir;  I  wrote  him  several  times 
and  asked  for  money.  Q.  In  one  of  these  let-, 
tens  didn't  you  write  to  him  for  money  for  the 
specific  purpose  of  procuring  an  abortion?  Mr. 
Biaggi:  I  object  to  that  as  not  proper  cross- 
examination.  A.  No,  sir ;  I  did  not  •  *  *  I 
wrote  the  letter  which  you  are  showing  me,  in- 
closed it  in  an  envelope,  placed  a  postage  stamp 
thereon,  addressed  it  to  my  husband,  and  de- 
posited it  in  a  mail  box  in  the  city  of  Los  An- 
geles." 

The  letter  was  then  received  in  evidence, 
subject  to  the  same  objection,  ruling,  and  ex- 
ception, and,  among  other  matters,  stated: 

"Dear  Ardy:  Well,  I  am  getting  over  the  ef- 
fects of  my  fall,  but  I  can  never  get  over  the 
effects  of  my  visit  to  the  ranch.  I  am  surely 
pregnant,  *  *  *  so  I  am  going  to  be  operat- 
ed on  next  week,  and  you  will  have  to  send 
me  some  money.  *  *  *  I  am  expecting  a 
check  from  you  to-morrow  for  those  things  at 
Bakersfield.  •  •  *  Now  you  must  send  me 
the  money  at  once ;  I  am  sick  about  it.  *  •  • 
I  will  have  to  have  money  enough  to  buy  some 
gowns.  I  only  have  two  and  they  are  both  rags, 
and  to  pay  for  operation  and  hospital  fees. 


Whatever  else  may  have  been  the  effect 
of  this  letter,  in  substance  and  tenor  it  sure- 
ly tended  to  show  the  actual  relations  be- 
tween the  parties  as  regards  money  matters 
in  1915.  It  tended  to  show  that  at  that'  time, 
at  least,  appellant  was  asking  for  money, 
not  as  one  who  was  not  accustomed  to  re- 
ceive it,  but  was  asking  for  it  with  the  calm 
and  firm  assurance  of  the  ordinary  house- 
wife, and  to  that  extent  the  letter  serves  to 
explain,  modify,  and  qualify  the  damaging 
and  general  testimony  in  direct  examination 
that— 

"Since  1912  the  defendant  has  not  furnished 
anything  for  the  children  and  I  to  live  on. 
He  has  not  hardly  paid  any  of  the  bills  in  gen- 
eral. I  asked  him  repeatedly  for  money,  and 
he  has  refused." 
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Also,  In  connection  with  this  letter,  re- 
spondent introduced  in  evidence  a"  large  num- 
ber of  checks  which  he  had  sent  to  appellant 
in  1915  and  at  other  times. 

Learned  counsel  for  appellant  have  cited 
and  quoted  liberally  from  numerous  well-es- 
tablished authorities.  .  But  the  strongest  of 
these  go  only  to  the  extent  of  holding  that 
testimony  on  cross-examination,  however  dis- 
crediting, is  inadmissible  only  when  it  is  en- 
tirely foreign  to  the  case  and  in  no  way  ger- 
mane to  the  matters  brought  out  on  direct 
examination  and  is  offered  for  the  sole  pur- 
pose and  with  the  sole  effect  of  discrediting 
the  witness  or  the  party  to  the  action.  See 
Sharon  v.  Sharon,  79  Cal.  633,  at  page  674, 
22  Pac.  26,  131;  Estate  of  James,  124  Cal. 
653,  57  Pac.  578, 1008,  and  cases  cited;  Short 
v.  Prink,  151  Cal.  83,  90  Pac.  200;  People  v. 
Schmitz,  7  CaL  App.  330,  357,  360,  364,  94 
Pac.  407,  419,  15  L.  R.  A.  (N.  S.)  717.  But 
rules  of  evidence  are  primarily  rules  of  ex- 
clusion. And  in  this  state  from  the  begin- 
ning (Jackson  v.  Feather  River  Water  Co., 
14  Cal.  19)  the  rule  has  never  been  so  ap- 
plied even  in  criminal  cases  as  to  relieve  a 
party  when  under  cross-examination  from 
his  sworn  obligation  to  tell  the  whole  truth 
when  it  might  in  any  degree  tend  to  explain, 
qualify,  or  shed  light  on  any  relevant  tes- 
timony given  by  him  on  his  own  direct  ex- 
amination. As  stated  by  our  Supreme  Court 
In  the  case  of  People  v.  Gallagher,  100  Cal. 
466,  at  page  475,  35  Pac.  80,  83: 

"Any  question  which  would  have  the  tendency 
to  elicit  from  him  the  whole  truth  about  any 
matter  upon  which  he  had  been  examined  in 
chief,  or  which  would  explain,  or  qualify,  or 
destroy  the  force  of  his  direct  testimony,  wheth- 
er it  be  to  give  the  whole  of  a  conversation  or 
transaction  of  which  he  had  given  only  a  part, 
or  to  show  by  his  own  admissions  that  he  had 
made  contrary  statements,  or  that  his  conduct 
had  been  inconsistent  with  the  statements  given 
in  his  direct  testimony,  and  thus  throw  discredit 
upon  them,  would  be  legitimate  cross-examina- 
tion." 

The  rule  applied  in  the  case  at  bar  is  il- 
lustrated in  the  case  of  Davis  v.  Coblens, 
174  U.  S.  719,  at  page  726  (19  Sop.  Ct  832, 
43  L.  Ed.  1147): 

"Walter  was  called  as  a  witness  by  plaintiffs ; 
testified  that  such  reconveyance  was  the  only 
one  he  had  made  of  lot  10— the  lot  in  contro- 
versy. Thereupon  defendant's  counsel  cross-ex- 
amined him  at  great  length  against  the  objection 
of  plaintiffs  regarding  his  business  of  buying 
and  selling  real  estate  and  the  extent  of  it 
und  character.  The  ruling  of  the  court  permit- 
ting the  cross-examination  is  assigned  as  error. 
We  see  no  error  in  it.  The  question  of  plain- 
tiffs' counsel  was  a  general  one,  and  opened 
many  things  to  particular  inquiry.  The  extent 
and  manner  of  that  inquiry  was  necessarily  with- 
in the  discretion  of  the  court,  even  though  it 
extended  to  matters  not  connected  with  the  ex- 
amination in  chief.  In  Rea  v.  Missouri,  17 
Wall.  532  [21  L.  Ed.  707],  it  was  said:  'Where 


the  cross-examination  is  directed  to  matters  not 
inquired  about  in  the  principal  examination,  its 
course  and  extent  are  very  largely  subject  to 
the  control  of  the  court  in  the  exercise  of  a 
sound  discretion;  and  the  exercise  of  that  dis- 
cretion is  not  reviewable  on  a  writ  of  error.' " 

And  the  following  cases  from  the  federal 
jurisdiction  further  illustrate  the  extent  to 
which  the  federal  courts,  in  response  to  the 
demands  of  a  progressive  Jurisprudence,  are 
applying  a  rule  conducive  to  the  practical 
and  effective  administration  of  justice:  Com- 
mercial State  Bank  v.  Moore,  227  Fed.  19, 
141  C.  C.  A.  573 ;  Le  More  v.  United  States, 
253  Fed.  887,  at  page  896;  Diggs  v.  United 
States,  242  U.  S.  470,  37  Sup.  Ct.  192,  61  L. 
Ed.  442,  L.  R.  A.  1917F,  502.  See,  also,  State 
v.  Carter,  21  N.  M.  166, 153  Pac.  271,  at  page 
272 ;  People  v.  Soeder,  150  Cal.  12,  87  Pac. 
1016;  Graham  v.  Larimer,  83  CaL  173,  at 
page  180,  23  Pac.  286;  People  v.  Burke,  18 
CaL  App.  72,  at  page  78, 122  Pac.  435;  People 
v.  Davenport,  13  CaL  App.  632, 110  Pac  318 ; 
People  v.  Rozelle,  78  CaL  84,  at  page  91,  20 
Pac.  86. 

II]  Counsel  also  contends: 

"That  the  court  erred  in  permitting  Mrs.  Gru- 
well  and  Mrs.  Rice  to  testify  as  to  the  general 
reputation  of  appellant  in  Kings  county." 

It  is  true,  as  stated  by  counsel,  that  ap- 
pellant "at  the  time  of  the  trial  and  for  more 
than  three  months  prior  to  the  commence- 
ment of  the  divorce  action  had  been  a  resi- 
dent of  Santa  Clara  county."  But  the  evi- 
dence also  shows  that  prior  to  that  and  for 
many  years  she  and  her  family  had,  for  the 
greater  part  of  her  life,  lived  in  the  county 
of  Kings.  And,  as  stated  in  People  v.  Cord, 
157  CaL  562,  108  Pac.  511: 

"It  is  a  question  for  the  court  to  determine 
whether  or  not  general  reputation  in  a  place  of 
former  residence  is  too  remote  in  point  of  time 
to  be  allowed  in  evidence." 

However,  when  it  seemed  to  appear  upon 
cross-examination  that  the  witnesses  had 
never  discussed  her  reputation  "except  in  the 
family,"  it  might  have  been  proper  for  the 
court,  upon  motion  being  made,  to  have 
stricken  out  the  testimony  of  the  witness. 
But  no  such  motion  was  made. 

The  order  denying  the  motion  for  a  new 
trial  and  the  judgments  In  each  action  are 
affirmed. 

We  concur:    BURNETT,  J.;  HART,  J. 

On  Rehearing  in  Supreme  Court. 
PER  CURIAM.   We  do  not  regard  as  ma- 
terial to  the  decision  the  portion  of  the 
opinion  reading  as  follows: 

"Consequently,  in  this  case  at  least,  the  rea- 
son of  the  rule  requiring  corroboration  is  much 
modified  and  a  lesser  degree  and  quantity  of 
corroboration  will  be  exacted.  Blanchard  v. 
Blanchard,  10  Cal.  App.  203;  McDonald  v.  Mc- 
Donald, 156  Cal.  665." 
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And  we  express  no  opinion  thereon. 

The  application  for  a  hearing  in  this  court 
after  decision  In  the  District  Court  of  Ap- 
peal of  the  Third  Appellate  District  is  denied. 


(40  Cal.  App.  SSI) 

DUERR  t.  SLOAN  et  aL    (Civ.  2748.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.   April  15,  1919.) 

1.  Account  Stated  *=»3,  7— Essentials. 

An  account  stated  must  be  based  on  prior 
dealings  and  a  pre-existing  indebtedness,  and  it 
constitutes  a  new  contract,  either  express  or 
implied,  into  which  all  prior  negotiations  merge. 

2.  Account  Stated  <8=>5  —  Assent  or  Par- 
ties. 

The  only  difference  between  an  account 
stated  whieh  ia  expressly  created  by  approval 
of  the  debtor  indorsed  on  the  bill  and  one 
where  the  contract  is  implied  by  reason  of  the 
silence  of  the  party  receiving  the  account  is 
that  in  one  case  the  person  charged  says  the 
account  la  correct,  and  in  the  other  fails  to 
say  that  it  is  incorrect 

3.  Account  Stated  <g=>6(2>— Implied  Assent 
— Failube  to  Object. 

Where  there  had  been  prior  dealings  be- 
tween certain  architects  and  the  owner  through 
her  agentB,  resulting  in  the  completion  and  ac- 
ceptance of  the  building,  when  a  bill  was  sent 
by  the  architects  to  such  owner  in  care  of  8., 
her  agent,  an  account  stated  was  impliedly  cre- 
ated in  law  by  the  failure  of  such  owner  or 
her  agent  to  object. 

4.  Appeal  and  Ebbob  <s=>1011(1)— Findings 
—Conclusiveness. 

Finding  of  the  lower  court  upon  conflict- 
ing evidence  is  conclusive  on  appeal. 

5.  Account  Stated  $=>6<1)— -Implied  Assent. 

The  account  must  have  been  brought  home 
to  the  party  to  be  charged  in  order  for  such 
party  to  be  bound  by  silence. 

6.  Principal  and  Agent  «3=»171(8)— Ratifi- 
cation—Acceptance of  Benefits. 

Where  the  owner  of  a  lot  accepted  the 
fruits  of  the  dealings  between  certain  archi- 
tects and  her  brother  and  sons  which  resulted 
in  the  completion  of  a  building  thereon,  she 
could  be  held  liable  to  the  architects,  upon 
the  principle  of  ratification. 

7.  Principal  and  Agent  «=»145(4)— Undis- 
closed Pbincipal. 

Where  one  deals  with  another  believing 
him  to  be  the  principal,  on  subsequently  learn- 
ing that  he  was  dealing  with  an  agent  of  an  un- 
disclosed principal,  he  may  recover  either 
from  the  person  with  whom  he  dealt  or  from 
the  undisclosed  principal. 

8.  Pbincipal  and  Agent  <8=»177(3)— Rendi- 
tion or  Account— Notice  to  Agent. 

The  fact  that  the  agent  testified  he  never 
communicated  with  his  principal  regarding  ar- 


chitects' bill  rendered  to  him  addressed  to  the 
owner  cannot  change  the  rule  of  law  imputing 
his  knowledge  to  the  principal  nor  the  rule  that 
an  account  stated  is  implied  from  failure  to 
make  timely  objection  to  an  account  based  on 
antecedent  dealings. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  A.  0.  Duerr  against  William  R. 
Sloan  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Sterling  Carr,  of  San  Francisco,  for  appel- 
lants. 

Keogh  &  Olds,  of  San  Francisco,  for  re- 
spondent 

BRITTAIN,  J.  The  defendants  substituted 
as  executors  of  her  will  on  the  death  of 
Sarah  A.  Bryan,  appeal  from  a  judgment  on 
an  account  stated,  for  architects*  services, 
assigned  by  O'Brien  &  Werner  to  the  plain- 
tiff. 

In  1911  Mrs.  Bryan  owned  an  unimproved 
lot  In  San  Francisco  upon  which  was  erected 
an  apartment  house  of  six  stories,  known  as 
St  Anthony  Building.  It'  cost  590,000  and 
was  accepted  September  23,  1913.  On  Sep- 
tember 29,  1913,  a  statement  was  sent  to  the 
office  of  W.  A.  Sloan  reading  as  follows: 

September  29,  1913. 

Mrs.  Sarah  A.  Bryan,  O/O   W.   A.  Sloan.  Mills 
Building,  City. 

First  sat  of  plans  and  specifications  tor 
seven-story  steel  frame  fireproof  building 
to  be  erected  on  Geary  and  Hyde  streets.  .$2,500  00 

Architectural  serrlcea  rendered  for  second 
set  of  plans  including  details,  specifica- 
tions, and  superintending  based  on  cost  of 
f90.000.00   O   5%   *.M0  00 

$7.000  00 

By   cash   3,000  00 

Balance    due  $4,000  00 

The  first  set  of  plans,  for  which,  on  the 
statement  there  was  a  charge  of  $2,500,  was 
prepared  by  the  architects,  together  with 
specifications  for  a  class  A  building  upon 
the  order  of  Jesse  Bryan  and  Sloan.  Bids  for 
the  construction  of  the  building  were  being 
received  when  Jesse  Bryan  died.  J.  S. 
Bryan,  a  brother  of  Jesse  Bryan,  then  in- 
structed the  architects  to  call  the  matter  off 
and  that  they  would  take  it  up  later  on.  Sub- 
sequently Sloan  and  J.  S.  Bryan  did  take  the 
matter  up  with  the  architects  and  ordered 
the  preparation  of  plans  for  the  cheaper 
class  C  building  which  was  erected.  The 
first  set  of  plans  was  used  as  a  basis  of  the 
second  set  at  least  as  to  the  floor  plans. 
The  two  Bryans  were  the  sons  of  the  owner, 
and  Sloan  was  her  brother. 

Before  the  contract  for  the  building  was 
executed  Sloan  took  to  Mrs.  Bryan  a  note 
and  mortgage,  which  she  executed  without 
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reading,  upon  which  Sloan  advanced  the 
money  for  the  payment  of  the  building 
bills.  Mrs.  Bryan  left  everything  about  the 
building  to  Sloan.  John  Bryan  mentioned 
tbe  matter  of  the  mortgage  to  her,  and  she 
told  him  to  go  ahead  and  do  everything  that 
was  necessary.  After  the  mortgage  was 
signed,  Sloan  took  to  Mrs.  Bryan  the  build- 
ing contract,  which  she  also  signed  without 
reading.'  Sloan  watched  the  progress  of  the 
building  and  paid  all  the  bills.  Neither 
O'Brien  nor  Werner  ever  met  Mrs.  Bryan, 
but  on  one  occasion  she  telephoned  to  one 
of  them,  stating  that  she  learned  the  name 
"St.  Anthony"  was  on  a  foot  mat  at  tbe 
door,  and,  as  Jesse  and  she  had  a  sentiment 
about  this,  she  wanted  the  name  taken  up 
from  there  and  put  over  the  door.  Later  Mr. 
O'Brien  telephoned  to  Mrs.  Bryan  with  ref- 
erence to  something  about  tbe  building,  and 
she  told  him  she  knew  notbing  about  it  and 
had  notbing  to  do  with  it  She  testified  she 
left  the  matter  to  Mr.  Sloan. 

[1-6]  On  behalf  of  the  appellant  many 
cases  are  cited  to  the  proposition  that  in  a 
suit  upon  an  account  stated  the  plaintiff 
must  recover  upon  the  account  stated  or  not 
at  all,  and  that  in  this  suit  recovery  cannot 
be  had  upon  the  original  items  of  account. 
There  can  be  no  question  of  this  rule.  If  an 
account  was  stated  it  constituted  a  new  con- 
tract, either  express  or  implied,  into  which 
all  prior  negotiations  merged.  Gardner  v. 
Watson,  170  GaL  570,  150  Pac.  094.  Numer- 
ous citations  are  made  to  support  other 
equally  well-established  rules.  An  account 
stated  must  be  based  on  prior  dealings.  In 
this  case,  when  the  account  was  sent  to  Mrs. 
Bryan  In  care  of  Sloan,  the  prior  dealings 
between  the  parties  had  resulted  in  the  com- 
pletion and  acceptance  of  the  building. 
There  must  have  been  a  pre-existing  indebt- 
edness. Upon  this  proposition  counsel  for 
the  appellants  quotes  from  1  Corpus  Juris, 
681.  Neither  the  text  nor  the  cases  cited 
would  support  a  contention  that  where  a 
bill  for  services  is  rendered  and  the  benefit 
of  the  services  has  been  received,  the  party 
charged  may  not  expressly  agree  to  the 
value  of  the  services  and  create  an  account 
stated  by  an  approval  Indorsed  on  the  bill. 
The  only  difference  between  an  account 
stated  thus  expressly  created  and  one  where 
the  contract  is  implied  by  reason  of  the 
silence  of  the  party  receiving  the  account  is 
that  in  one  case  the  person  charged  says  the 
account  is  correct,  and  in  the  other  fails  to 
say  it  Is  incorrect  In  this  case  the  work 
was  done,  and  the  bill  was  rendered  to  Mrs. 
Bryan  In  the  care  of  Mr.  Sloan  as  her  agent 
If  neither  Mrs.  Bryan  nor  Mr.  Sloan,  as  her 
agent,  objected  to  the  account,  the  implica- 
tion of  an  account  stated  thereupon  arose  as 
a  matter  of  law.  Upon  the  question  of 
whether  there  was  an  objection  or  not,  the 
evidence  was  conflicting.   The  lower  court 


determined  this  question  In  favor  of  the 
respondent.  This  court  is  bound  by  that 
determination.  The  account  must  have  been 
brought  home  to  the  party  to  be  charged  in 
order  to  bind  her  by  her  silence.  At  the 
time  the  account  was  rendered  and  during 
the  construction  of  the  building  Mr.  Sloan 
was  in  charge  of  the  entire  matter,  with  the 
consent  of  Mrs.  Bryan.  It  Is  contended  that 
his  agency  was  not  shown.  This  matter  was 
also' determined 'by  the  lower  court  adversely 
to  the  appellant  If  there  were  conflict  of 
evidence  on  the  subject,  the  finding  of  the 
court  would  be  conclusive  here,  but  in  view 
of  the  statements  of  Mrs.  Bryan  on  her  dep- 
osition, statements  made  by  Mr.  Sloan  and 
John  S.  Bryan  to  the  effect  that  she  had 
never  conferred  authority  upon  them  amount- 
ed merely  to  their  conclusions,  and  there  was 
no  real  conflict  of  evidence.  The  finding  is 
conclusive. 

[6,  H  Apart  fromi  the  determination  of 
agency  existent  at  the  time  the  account  was 
rendered,  it  Is  contended  that  at  the  time  of 
the  employment  of  the  architects  by  Jesse 
Bryan  and  Sloan  to  prepare  the  first  set  of 
plans  the  plaintiff  failed  to  show  either  an 
actual  agency  or  an  omission  or  action  on  the 
part  of  Mrs.  Bryan  which  could  have  gen- 
erated a  belief  in  the  minds  of  the  architects 
at  that  time  on  the  subject  of  agency;  hence 
that  no  ostensible  agency  was  shown.  Many 
cases  are  cited  upon  these  elementary  prin- 
ciples of  agency.  In  regard  to  these  authori- 
ties, as  in  fact  all  other  authorities  and 
statements  of  law  made  on  behalf  of  the  ap- 
pellant on  the  oral  argument  the  attorneys 
for  the  respondent  conceded  that  the  law.  was 
as  stated  and  the  authorities  supported  the 
statements  of  law.  The  learned  counsel  for 
the  appellants  has  overlooked  the  rules  of 
law  under  which  a  principal  may  be  bound, 
even  though  at  the  time  a  third  party  deals 
with  another  there  was  no  agency.  The  per- 
son sought  to  be  charged  by  accepting  the 
fruits  of  the  dealings  may  be  held  as  prin- 
cipal upon  the  theory  of  ratification.  Fur- 
ther, the  rule  is  too  well  established  to 
require  citation  of  authority  that  where  one 
deals  with  another  believing  him  to  be  the 
principal,  on  subsequently  learning,  that  he 
was  dealing  with  an  agent  of  an  undisclosed 
principal,  he  may  recover  either  from  the 
person  with  whom  he  dealt  or  from  tbe  un- 
disclosed principal.  In  this  case  Jesse  Bryan 
discussed  the  matter  of  the  building  project 
with  his  mother.  He  attended  to  her  affairs. 
He  and  Sloan  ordered  the  first  set  of  plans, 
which  was  used  as  the  basis  of  the  second 
set  of  plans  ordered  by  Sloan  and  John  S. 
Bryan,  on  which  the  building  was  erected. 
Sloan  had  entire  charge  of  it  Mrs.  Bryan 
had  the  benefit  of  the  work.  As  is  so  strong- 
ly urged  on  behalf  of  the  appellant,  the  suit 
here  Is  upon  the  implied  contract  of  the 
account  stated.    The  sole  question  was 
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whether,  In  view  of  the  dealings  prior  to 
sending  the  account,  Mrs.  Bryan  should  be 
held  by  the  implied  contract  of  the  account 
stated.  There  was  evidence  to  support  the 
finding  of  the  lower  court  upon  which  the 
question  was  resolved  against  the  appel- 
lants. 

[I]  On  behalf  of  the  appellants  it  Is  argued 
that  reliance  upon  the  account  stated 
amounts  to  a  fraud  upon  Mrs.  Bryan.  This 
claim  of  fraud  is  not  pleaded.  It  Is  based 
upon  the  definition  of  actual  fraud  as  a 
suggestion  of  a  fact  which  is  not  true  by 
one  who  does  not  believe  it  to  be  true.  It  is 
argued  that,  since  the  architects  rendered 
a  bill,  which  counsel  for  the  appellants  says 
was  not  warranted,  it  was  a  suggestion  of 
an  untrue  fact  To  follow  the  further  argu- 
ment of  counsel  for  the  appellants  upon  this 
proposition,  it  would  be  necessary  to  assume 
tuat,  when  the  architects  rendered  their  bill 
addressed  to  Mrs.  Bryan  In  the  care  of  Mr. 
Sloan,  who  had  paid  all  other  bills,  they  an- 
ticipated that  he  would  fail  to  Inform  his 
principal  of  the  receipt  of  the  bill.  The 
knowledge  of  the  agent  Is  Imputed  to  the 
principal.  The  fact  that  Mr.  Sloan  testified 
he  had  never  communicated  with  Mrs.  Bryan 
In  regard  to  the  account  cannot  change  the 
rule  of  law  imputing  his  knowledge  to  Mrs. 
Bryan.  Neither  can  it  affect  the  rule  that 
an  account  stated  is  implied  from  failure  to 
make  timely  objection  to  an  "account  based 
upon  antecedent  dealings. 

It  is  claimed  the  legal  principle  of  ratifica- 
tion cannot  be  Invoked  In  aid  of  the  respond- 
ent, and  uppellants  rely  upon  section  2334  of 
the  Clv}l  Code,  to  the  effect  that  the  princi- 
pal is  bound  by  the  acts  of  his  agent  under 
a  merely  ostensible  authority  to  those  per- 
sons only  who  have  in  good  faith  and  with- 
out want  of  ordinary  care  incurred  a  liabil- 
ity or  parted  with  value  upon  the  faith 
thereof.  In  this  suit  the  plaintiff  sought  to 
recover  only  by  reason  of  the  rendition  of 
the  account  and  its  retention  without  ob- 
jections. At  the  time  of  the  rendition  of  the 
account  there  was  no  question  of  ostensible 
agency.  Sloan  was  the  agent  of  Mrs  Bryan. 
There  were  antecedent  dealings  of  which  she 
accepted  the  benefits.  Sloan,  her  agent,  knew 
all  about  them.  The  evidence  fully  sustains 
the  findings.  It  is  contended  that  the  mo- 
tion for  nonsuit  should  have  been  granted. 
The  grounds  of  the  motion  were  substantially 
those  which  have  already  been  discussed  on 
which  the  appellants  rely  to  show  the  evi- 
dence did  not  sustain  the  findings.  The 
lower  court  held  there  was  sufficient  evidence 
at  the  time  of  the  motion  to  require  the  de- 
fendants to  proceed.  The  motion  for  nonsuit 
was  properly  denied.  It  was  coupled  with 
an  order  denying  motion  to  strike  out  sub- 
stantiallly  all  the  evidence  introduced  on  be- 
half of  the  plaintiff.  The  contentions  in  re- 


gard to  striking  out  the  evidence  and  on  ob- 
jections to  its  admission  were  the  same 
grounds  as  those  in  support  of  the  argument 
that  the  findings  were  not  sustained.  The 
motion  was  general  in  terms,  as  were  the  ob- 
jections to  the  evidence.  There  was  no  error 
in  denying  the  motion  to  strike  out  and  none 
in  the  admission  of  evidence. 
The  judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  HAVEN,  J. 


(40  CaL  App.  681) 

SHEBMASTER  v.  CALIFORNIA  HOME 
BLDO.  LOAN  CO.    (Civ.  2671.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  15,  1919.  On  Re- 
hearing, May  15,  1919;  Rehearing  Denied  by 
Supreme  Court  June  12,  1919.) 

1.  Dedication  <cs>31  —  Filing  or  Private 
Maps— Acceptance  bt  City. 

The  filing  of  private  maps,  showing  existence 
of  street,  in  office  of  recorder  did  not  constitute 
dedication  of  the  land  shown  as  street,  in  ab- 
sence of  acceptance  thereof  by  city,  or  acts  by 
any  one  amounting  to  dedication  or  user. 

2.  Vendor  and  Pubchaskb  qJ=»84  —  Repre- 
sentations—Constbuotion. 

Vendor's  representation  that  land  "fronted 
on  a  public  street"  had  reference  to  means  of 
physical  access  to  the  property,  and  not  merely 
to  an  intangible  quality  in  roadway,  giving  it 
the  status  of  a  public  street 

8.  Vendor  and  Pubchaskb  «e=»34  —  False 
Representations— Frontage  of  Property. 
Vendor's  false  statement  that  the  property 
was  bounded  by  a  public  street  on  the  front 
was  a  most  material  representation. 

4.  Vendor  and  Pubchaskb  «=337(1)  —  Mis- 
representations—In  vestiqation  bt  Pub- 
chaseb  —  Ascertainment  or  Falsity  or 
Representations. 

Generally,  where  purchaser  avails  himself 
of  an  opportunity  to  test  the  truth  of  vendor's 
representations,  and  discovers,  prior  to  the  con- 
summation of  the  contract,  that  such  represen- 
tations were  false,  or  by  the  exercise  of  reason- 
able diligence  could  have  so  ascertained,  he 
cannot  complain  that  he  was  deceived  by  the 
representations. 

5.  Vendor  and  Purchaser  <g=37(2)— Misrep- 
resentations —  Inspection  or  Property  — 
Estoppel. 

Where  vendor  knowingly  misrepresented  to 
purchaser,  who  was  a  laborer,  without  experi- 
ence in  the  purchase  of  property,  that  the  prop- 
erty fronted  upon  public  street,  purchaser  by 
visiting  property,  and  finding  streets  obliterated 
by  use  of  the  land  for  vegetable  gardens,  and 
by  living  on  the  land  for  several  months  before 
purchasing  another  piece  thereof,  was  not  estop- 
ped from  asserting  that  he  had  been  deceived 
by  vendor's  misrepresentations,  as  to  property 
abutting  upon  street. 
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6.  Contracts  <8=»94(5)  —  Representations  — 
Investigations  of  Tbuth  of  Statements. 

One  party  to  a  contract  is  under  no  obliga- 
tion to  investigate  and  verify  the  statements, 
to  the  truth  of  which  the  other  party  to  the 
contract,  with  full  means  of  knowledge,  has 
deliberately  pledged  his  faith. 

7.  Vbndob  and  Purchaser  <8=>127— Rescis- 
sion—Amount of  Purchaser's  Recovery. 

Purchaser,  upon  rescission  of  contract,  is 
entitled  to  return  of  the  purchase  price  paid, 
with  interest,  and  value  of  improvements  placed 
upon  land  by  purchaser,  less  any  sum  doe  ven- 
dor for  use  and  occupation  of  land  by.  purchaser. 

8.  Evidence  <g=>118  (10)— Value  of  Improve- 
ments. 

Testimony,  as  to  cost  of  improvements  plac- 
ed upon  land,  is  some  evidence  of  their  value. 

9.  Vendor  and  Purchaser  dfc=>121 — Rescis- 
sion—Sufficiency of  Tender— Waiver. 

Under  Code  Civ.  Proa  |  2076,  requiring  ob- 
jections to  tender  to  be  specified,  and  Civ.  Code, 
|  1601,  providing  that  objections  to  mode  of 
offer  of  performance  are  waived,  if  not  stated 
at  time  of  offer,  where  purchaser's  attorney 
wrote  vendor  offering  to  rescind  contract  and 
tendering  quitclaim  deed  upon  payment  to  pur- 
chaser of  purchase  price,  with  interest,  cost  of 
improvements,  and  damages,  and  vendor  refused 
to  accept  offer  to  rescind  and  merely  took  ex- 
ception to  tender  of  quitclaim  deed,  without 
making  specific  objection,  there  was  a  sufficient 
offer  and  a  direct  refusal  of  rescission,  though 
purchaser  demanded  more  than  he  was  entitled 
to  recover. 

10.  Vendor  and  Purchaser  <8=>114— Rescis- 
sion— Waiver— Possession. 

Purchaser's  remaining  in  possession  of  prem- 
ises after  offer  to  rescind  was  not  a  waiver  of 
his  right  to  rescind,  where  such  possession  was 
necessary  to  protect  the  improvements  upon 
property  from  being  carried  away  by  vandals. 

On  Rehearing. 

11.  Appeal  and  Error  «=>1011(1)— Review- 
Findings. 

A  finding  on  an  issue  presented  by  a  conflict 
of  evidence  is  conclusive  on  appeal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  C.  Shermaster  against  the  Cali- 
fornia Home  Building  Loan  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  8.  Hutchinson  and  Walter  Slack,  both  of 
San  Francisco,  for  appellant. 

Henry  L.  Corson,  of  San  Francisco,  for 
respondent 

WASTE,  P.  J.  Plaintiff  had  Judgment  re- 
scinding and  canceling  two  contracts  of  sale 
and  purchase  of  real  property,  and  defend- 
ant appeals. 


From  the  findings  of  fact,  which  are  amply 
supported  by  the  evidence,  It  appears  that 
the  parties  entered  into  two  contracts  in 
writing,  whereby  they  mutually  agreed  that 
defendant  should  sell,  and  plaintiff  should 
buy  from  defendant,  two  lots  of  land  situate 
in  the  city  and  county  of  San  Francisco. 
The  particular  description  of  'the  lot  of  land, 
in  each  contract,  began  as  follows: 

.  "Commencing  at  a  point  on  the  westerly  line 
of  Wieland  street,  distant  thereon,  etc.,  from 
the  southerly  line  of  Sunny  dale  avenue;  run- 
ning thence  southerly  along  said  westerly  line 
of  Wieland  street,"  etc. 

[1]  Wieland  street  was  not,  at  the  time  of 
making  of  the  contracts,  and  never  had  been, 
a  public  street  south  of  Sunnydale  avenue. 
Some  years  previously  the  then  owners  of 
the  property  filed  in  the  office  of  the  county 
recorder  of  the  city  and  county  of  8 an  Fran- 
cisco private  maps  showing  the  existence  of 
such  street,  and  indicating  thereby  a  proba- 
ble intention  to  dedicate  the  land  to  street 
purposes.  No  evidence  was  offered  to  show 
acceptance  by  the  city  of  this  land,  so  indi- 
cated on  the  maps,  or  acts  by  any  one 
amounting  to  such  dedication  or  user.  An 
unexecuted  intention  of  this  character  would 
not  be  sufficient  to  constitute  dedication. 
Shultz  v.  Redondo  Improvement  Co.,  156  Cal. 
442,  105  Pac.  ,118;  People  v.  Reed,  81  Cal. 
70,  22  Pac.  474,  15  Am.  St.  Rep.  22. 

Some  reliance  Is  placed  by  appellant  upon 
a  deed  between  private  parties  conveying 
from  one  to  the  other  a  strip  of  land,  which 
appears  to  be  coincident  with  the  parcel, 
which  the  appellant  claims  Is  Wieland  street 
south  of  Sunnydale  avenue,  but  we  see  noth- 
ing in  this  private  document  creating  a  pub- 
lic easement  for  street  purposes.  There  was 
testimony  that  negotiations  appeared  to  have 
been  commenced  between  the  present  owner 
of  the  property  and  the  city  and  county  look- 
ing to  a  possible  dedication  and  opening  of 
Wieland  street  past  plaintiff's  land,  deeds 
having  been  tendered  for  that  purpose.  But 
there  was  no.  showing  that  such  result  was 
presently  probable,  and  no  evidence  which 
would  in  any  way  indicate  that  plaintiff, 
or  any  one,  had  the  right  to  use  the  strip  of 
land  represented  by  defendant  to  be  Wieland 
street,  adjacent  to  the  property  In  question, 
for  street  purposes. 

Plaintiff  believed,  and  relied!  on,  the  rep- 
resentations of  defendant,  concerning  the  ex- 
istence of  an  open,  public  street,  and  would 
not  have  bought  the  lots,  supposed  to  front 
thereon,  had  he  known  there  was  no  way  of 
reaching  his  property,  other  than  over  pri- 
vately owned  lands.  He  began  living  on  the 
first  lot  purchased  in  April,  1914,  and  In 
June  of  the  same  year  he  executed  the  con- 
tract for  the  purchase  of  the  second  parcel. 
He  first  became  aware  of  the  true  state  of 
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affairs  when,  In  December,  1914,  he  found  his 
property  entirely  cut  off  from  any  Ingress  or 
egress,  by  fences  erected,  all  around  his  prop* 
erty  by  the  owner  of  the  surrounding  land. 
He  demanded  of  defendant  a  rescission  of 
the  contracts,  which,  being  refused,  he  exe- 
cuted and  tendered  quitclaim  deeds  of  the 
property  and  brought  this  action. 

It  appeared  from  the  testimony  that  dur- 
ing the  preliminary  negotiations  leading  to 
the  signing  of  the  first  contract,  defendants 
represented  to  plaintiff  that  the  lot  be  was 
purchasing  was  bounded  on  the  front  by 
Wleland  street,  that  Wieland  street  was  an 
open  street,  south  of  Sunnydale  avenue,  and 
that  the  property  could  be  driven  to  in  wag- 
ons from  any  direction.  Plaintiff  was  shown 
a  map  or  plat  of  the  property  on  which  Wle- 
land street  was  designated  as  fully  laid  out 
Plaintiff  visited  the  property  before  signing 
the  contract,  approaching  it  from  Walbridge 
street,  which  was  on  the  south  of  the  tract 
of  land,  going  over  the  adjacent  lots  to  reach 
It  He  located  the  exact  property  by  "step- 
ping it  off  from  Sunnydale  avenue."  He  saw 
a  fence  to  the  north,  and  between  the  land  he 
was  intending  to  buy  and  Sunnydale  avenue. 
On  this  fence  was  a  sign  bearing  the  name 
"Wieland  Street**  in  large  letters.  There 
were  no  indications  on  the  ground  of  a  street 
leading  to  or  adjacent  to  the  property.  Plain- 
tiff communicated  the  fact  of  his  discovery 
of  the  fence  to  the  defendant's  agent,  who 
assured  him  that  it  was  not  rightfully  there 
and  he.  "would  go  out  with  an  automobile 
and  tear  the  fence  down." 

12]  We  cannot  adopt  the  suggestion  of  ap- 
pellant on  this  appeal  that  the  representa- 
tion of  defendant,  alleged  and  found  to  the 
effect  that  the  binds  and  premises  described 
In  the  contracts  "fronted  on  a  public  street, 
to  wit,  Wieland  street"  had  no  relation  to 
the  means  of  physical  access  to  the  property, 
"but  refers  to  an  intangible  quality  in  the 
roadway,  giving  it  the  status  of  a  public 
street" 

[3]  The  false  statement  made  by  the  de- 
fendant, that  the  real  property,  agreed  to  be 
sold  to  plaintiff  was  bounded  by  a  public 
street,  on  the  front  was  a  most  material 
representation.  Upon  discovering  that  the 
representation  was  false,  plaintiff  was  en- 
titled to  demand  and  recover,  the  considera- 
tion paid  by  him.  Shultz  et  al.  v.  Redondo 
Improvement  Co.,  supra.  He  was  also  enti- 
tled to  recover  the  value  of  the  Improvements 
made  on  the  premises,  after  deducting  there- 
from the  fair  rental  value  of  the  property. 
Garvey  v.  Lashells,  151  Cal.  526,  91  Pac.  498; 
Gates  v.  McLean,  70  Cal.  50,  11  Pac.  489. 

[4, 6]  The  appellant  contends  that  the 
plaintiff  is  estopped  to  claim  a  reliance  on 
its  representations,  because  he  went  on  the 
land  and  examined  It  before  signing  the  first 
contract,  and  lived  on  that  portion  several 
months  before  buying  the  second  piece.  Gen- 


erally speaking,  if  one  under  such  circum- 
stances avails  himself  of  an  opportunity  to 
test  the  truth  of  the  representation  made, 
and  thereby  discovers,  prior  to  the  consumma- 
tion of  the  contract  that  such  representa- 
tions were  false,  or  by  the  exercise  of  rea- 
sonable diligence  could  have  so  ascertained, 
he  will  not  be  heard  to  say  that  he  was  de- 
ceived by  them.  'Gratz  v.  Schuler,  25  Cal. 
App.  117,  142  Pac.  899.  But  we  do  not  be- 
lieve it  requires  citation  of  authority  to  es- 
tablish that  the  situation  of  the  parties,  in 
the  present  case,  gave  plaintiff  the  right  to 
believe  and*  rely  on  the  representations  made 
by  defendant.  The  trial  court  found  that 
he  was  a  laborer,  and  not  accustomed  to  buy- 
ing land.  The  evidence  before  us  as  to  the 
lots,  their  location,  condition  of  adjacent 
streets,  fencing  thereabouts,  and  ways  of 
Ingress  and  egress,  warrants  the  conclusion 
that  they  formed  part  of  a  larger  unimprov- 
ed tract  of  land.  All  the  streets  in  the  vicin- 
ity appear  to  have  been  obliterated  by  the 
use  of  the  tract  as  vegetable  gardens.  The 
result  of  the  physical  examination  of  the 
property  made  by  plaintiff,  before  entering 
Into  the  first  contract  under  these  circum- 
stances, was  not  such  as  to  destroy  his  be- 
lief in,  and  reliance  on,  defendant's  repre- 
sentations. He  had  been  given  a  map  show- 
ing the  existence  of  the  street  The  assur- 
ance of  defendant's  agent  concerning  the 
fence  would  only  serve  to  confirm  his  belief, 
and  strengthen  his  reliance  upon  the  truth 
of  defendant's  word. 

The  lots  had  been  owned  by  the  defendant 
for  many  years  before  the  making  of  the 
contracts  with  plaintiff.  The  defendant 
knew  that  Wieland  street,  adjacent  to  the 
property,  was  not  a  public  street,  and  that 
there  was  trouble  in  relation  thereto.  The 
president  of  the  defendant  company  testified 
that  he  informed  plaintiff  of  these  facts  be- 
fore the  contracts  were  made,  but  the  trial 
court  found  otherwise.  Defendant  should 
not  now  be  allowed  to  shift  the  burden  of 
its  misrepresentations  onto  plaintiff. 

"One  who  makes  statements  false  in  fact,  and 
Induces  another  to  buy  property,  cannot  defeat 
liability  for  the  false  statements  by  showing  that 
if  the  other  party  had  suspected  him  of  false- 
hood or  doubted  the  accuracy  of  the  statements, 
such  party,  by  ordinary  diligence  and  by  inquiry 
of  persons  whom  he  knew  to  be  cognizant  with 
the  truth,  could  have  learned  of  the  accuracy 
or  falsity  of  the  statements."  Spreckels  v. 
Gorrill,  152  Cal.  at  395,  92  Pac  1017. 

[6]  One  party  to  a  contract  "Is  under  no 
obligation  to  Investigate  and  verify-  the 
statements  to  the  truth  of  which  the  other 
party  to  the  contract  with  full  means  of 
knowledge,  has  deliberately  pledged  his 
faith."  Dow  v.  Swain,  125  Cal.  674,  58  Pac. 
271. 

[7]  Plaintiff  fenced  a  portion  of  his  land, 
dug  a  well,  put  in  a  pump,  and  built  a  small 
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bouse,  all  at  a  "cost"  of  more  than  $600. 
The  evidence  relating  to  the  value  of  the  Im- 
provements placed  on  the  property  by  the 
plaintiff  seems  to  have  been  largely  confined 
to  the  question  of  the  cost.  Only  one  wit- 
ness (for  defendant)  fixed  the  value  of  the 
house  at  $160.  The  court  in  its  findings  ar- 
rived at  the  amount  of  the  judgment  for  the 
plaintiff  by  adding  the  amount  paid  by  plain- 
tiff on  account  of  the  purchase  of  the  lots, 
plus  Interest,  with  $250  added  for  "value  of 
improvements  placed  on  the  land  and  premi- 
ses, exclusive  of  any  sum  due  defendant 
from  plaintiff  for  use  and  occupation  of  said 
land  and  premises  since  said  contract  of  sale 
was  entered  Into."  Provided  there  was  evi- 
dence to  support  the  finding  In  this  regard, 
the  method  of  determining  the  amount  of  the 
judgment  was  correct  Garvey  v.  Lash  ells, 
supra;  Gates  v.  McLean,  supra. 

[I]  The  testimony  as  to  cost  of  the  im- 
provements was  some  evidence  of  value. 

Furthermore,  no  objection  was  made  at 
the  trial  as  to  this  method  of  fixing  the  val- 
ue, which  seems  to  have  been  acquiesced  in 
by  all  parties  and  .by  the  court 

The  rental  value  of  the  property  was  es- 
tablished by  a  witness  for  defendant.  While 
the  court's  finding  Is  not  as  full  and  explicit 
as  it  might  be,  we  are  of  the  view  that  it 
was  justified  by  the  evidence,  and  is  suffi- 
ciently clear  to  support  the  verdict 

Appellant  contends  that  the  plaintiff  did 
not  give  proper  notice  of  rescission  prior  to 
the  commencement  of  the  action.  When 
plaintiff  found  there  was  trouble  about  the 
street  he  moved  very  promptly.  He  noti- 
fied defendant  and  was  told  by  Its  oflicers: 
"The  best  thing  to  do  Is  to  see  your  lawyer, 
and  we  will  see  our  attorney.  We  sold  the 
property  as  we  bought  it."  He  did  see  his 
lawyer,  who  wrote  to  defendant  on  behalf 
of  plaintiff,  "I  am  now  making  you  an  offer 
to  rescind  his  •  contracts,"  describing  them, 
"and  Mr.  Shermaster  herewith  makes  you  a 
tender  of  a  quitclaim  deed  to  all  his  inter- 
est in  and  to  said  land  upon  the  payment 
to  him  of  the  sum  already  paid,"  etc.,  speci- 
fying the  amounts  of  purchase  price  (with 
interest),  the  cost  of  improvements  and  dam- 
ages. Plaintiff  had  previously  executed  such 
a  quitclaim  deed,  and  it  was  in  the  hands 
of  his  attorney  for  delivery. 

Defendant  by  its  attorney,  in  reply  to  the 
notification  by  plaintiff,  just  referred  to, 
wrote  that  it  expected  "to  carry  out  to  the 
fullest  extent  all  their  agreements  with  Mr. 
Shermaster  (plaintiff).  They,  however,  do 
not  accept  any  offer  made  by  you  to  rescind 
his  contracts.  They  also  take  exception  to 
any  alleged  tender  which  you  suggest  in 
regard  to  a  quitclaim  deed."  The  communi- 
cation further  stated  that  when  all  payments 
had  been  made  by  plaintiff,  defendant  would 
"give  him  deeds  in  accordance  with  the  terms 
of  his  respective  agreements." 


[I]  Here  was  a  sufficient  offer,  and  a  di- 
rect refusal  of  rescission.  Plaintiff  demand- 
ed more  from  defendant  than  he  was  enti- 
tled to  recover,  but,  in  the  absence  of  any 
specific  objection  made  to  the  tender,  the 
exception  thereto  noted  availed  defendant 
nothing,  and  must  be  now  disregarded.  Civ. 
Code,  f  1501;  Code  Civ.  Proc.  1 2076 ;  Kofoed 
v.  Gordon,  122  CaL  814,  54  Pac  1115;  Lati- 
mer v.  Capay  Valley  Land  Co.,  137  Cal.  286, 
70  Pac.  82. 

The  contracts  of  sale  were  executory,  and 
the  acceptance  of  the  quitclaim  deed  by  de- 
fendant would  have  restored  everything  ef 
value  which  plaintiff  had  received  from  it 

[II]  It  developed  during  the  trial  that  aft- 
er the  offer  of  rescission,  plaintiff  remained, 
and  was  still  living,  on  the  premises.  He  tes- 
tified that  unless  he  did  so  the  house  would 
be  carried  away,  owing,  no  doubt  to  its  lo- 
cation in  a  sparsely  inhabited  neighborhood. 
Appellant  contends  that  plaintiff,  having  re- 
mained in  possession,  cannot  maintain  this 
equitable  action  in  rescission,  but  must  be 
relegated  to  a  legal  action  for  damages  for 
breach  of  contract  In  our  view,  under  the 
evidence,  plaintiff's  so-called  possession  was 
only  an  effort  made  in  good  faith  to  protect 
the  property  for  all  parties  to  the  litigation. 
He  had  made  a  good  tender  or  restoration 
of  the  premises,  which  was  refused.  If  he 
abandoned  the  premises  the  improvements 
would  be  carried  away  by  vandals,  fie  came 
into  court  and  offered  to  do  equity,  when  In 
his  complaint  he  offered  to  make  a  quitclaim 
deed  to  the  land  to  defendant  upon  cancella- 
tion of  the  contracts  being  adjudged.  The 
court  in  its  decree,  directed  that  such  quit- 
claim be  executed. 

We  do  not  believe  that  plaintiff's  remain- 
ing on  the  premises  under  the  circumstances 
amounted  to  a  waiver  of  his  right  to  rescind. 

Defendant  has  not  suffered  any  injury  by 
reason  of  plaintiff's  act  in  remaining  in  such 
tentative  possession,  for  the  court  found  that 
the  value  of  the  improvements  placed  on  the 
land,  exclusive  of  any  rental  that  might  be 
due  defendant  for  the  use  and  occupation  of 
the  land,  was  the  sum  of  $250.  We  may  as- 
sume that  the  court  allowed  defendant  the 
sum  of  $8  per  month  for  the  use  of  the  laud, 
that  being  the  sum  fixed  by  its  own  witnesses, 
for  the  full  period  of  the  24  months  from  the 
date  of  occupation  by  plaintiff  to  the  trial. 
We  may  further  assume  that  the  court  fixed 
In  its  own  mind  the  value  of  the  improve- 
ments at  somewhere  near  the  amount  they 
cost  that  being  the  course  pursued  in  the 
examination  of  the  witnesses  by  the  court 
The  judgment  as  rendered  appears  to  give 
defendant  full  credit  for  the  reasonable  use 
and  occupation  during  the  term  specified,  and 
under  the  circumstances  it  should  not  be 
heard  to  complain. 

What  we  have  last  said  also  disposes  of 
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defendant's  contention  that  the  judgment 
was  excessive. 
The  judgment  is  affirmed. 
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We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

On  Rehearing. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing is  denied,  but  the  opinion  in  this  case, 
heretofore  filed,  is  modified  in  the  following 
particular: 

[11]  The  ninth  paragraph  of  said  opinion 
should  read  as  follows:  The  lots  had  been 
owned  by  the  defendant  for  many  years  be- 
fore the  making  of  the  contracts  with  plain- 
tiff. The  defendant  knew  that  Wleland 
street,  adjacent  to  the  property,  was  not  a 
public  street,  and  that  there  was  trouble  in 
relation  thereto.  The  president  of  the  de- 
fendant company  testified  that  he  was  famil- 
iar with  the  condition  of  the  streets  and 
roadways  in  the  tract,  "having  been  out 
there  probably  two  or  three  or  more  times  a 
year  since  1906."  He  further  testified  that 
"at  none  of  the  times  he  had  been  on  the 
property  was  the  portion  of  Wleland  street 
as  shown  on  the  map,  south  of  Sunnydale 
avenue  extending  through  the  property  of 
Crira,  open."  The  agent,  Webb,  to  whom  de- 
fendant Intrusted  the  sale  of  the  lots  in  the 
tract,  testified  that  at  the  time  of  the  sale 
he  told  plaintiff  the  condition  of  Wleland 
street,  and  the  fact  that  It  was  not  a  public 
street  at  that  time,  but  that  he  thought  it 
could  be  opened.  On  the  issue  presented  by 
the  conflict  of  evidence,  arising  from  all  the 
testimony  bearing  on  this  subject,  the  trial 
court  found  in  support  of  plaintiff,  and  we 
are  bound  by  the  finding  in  that  regard. 


(40  Cal.  App.  692) 

AUDITORIUM  CO.  v.  BARSOTTI  r.  al. 
(Civ.  2668.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    April  7,  1919.) 

1.  Evidence  «8=»424  —  Wbittbn  Agreements 
—Contradiction— Parol  Evidence. 

While  as  between  the  parties  to  it,  or  as 
between  tbem  and  other  persons  extending 
credit  upon  its  face  as  forming  a  partnership 
relation,  the  parties  to  a  written  agreement 
would  not  be  permitted  to  contradict  its  terms 
by  parol  evidence,  such  principle  does  not  apply 
to  cases  where  the  question  as  to  the  real  un- 
derstanding between  the  parties  signing  the 
agreement  arises  between  them,  or  any  of  them, 
and  outside  parties  who  have  in  their  dealings 
not  known  of  or  depended  upon  the  existence  of 
a  partnership  relation. 

2.  Partnership  <8=>o— Nature  of  Relation 
— Interest  in  Profits. 

The  mere  agreement  between  two  or  more 
persons  to  divide  the  profits  of  an  undertaking 


is  not  sufficient  to  constitute  tbem  partners, 
but  it  is  the  association  of  two  or  more  per- 
sons for  the  purpose  of.  carrying  on  business 
together  which  is  the  distinguishing  feature  of 
a  partnership. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship.] 

3.  Partnership  «=>6— Sharing  Profits. 

Where  one  person  advanced  money  to  an- 
other on  condition  that  he  share  in  the  profits, 
the  money  advanced  to  be  repaid,  whether  the 
enterprise  was  successful  or  not,  the  transac- 
tion did  not  create  a  partnership  relation,  but 
rather  that* of  debtor  and  .  creditor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Action  by  the  Auditorium  Company  against 
C.  Barsotti  and  others,  as  partners.  From  a 
judgment  in  favor  of  the  named  defendant, 
plaintiff  appeals.  Affirmed. 

Olin  Wellborn,  Jr.,  A.  I.  McCormlck,  and 
Stephen  Monteleone,  all  of  Los  Angeles,  for 
appellant 

Charles  Baer,  of  San  Francisco,  for  re- 
spondent 

RICHARDS,  J.  This  action  was  com- 
menced by  the  plaintiff  against  the  defend- 
ants, who  were  alleged  to  be  partners  doing 
business  under  the  firm  name  and  style  of 
the  "Western  Metropolitan  Grand  Opera  Com- 
pany,", to  recover  the  aggregate  sum  of 
$9,739.86  upon  three  separate  counts;  the 
first  and  second  being  upon  accounts  stated, 
for  the  sums  of  $2,490.34  and  $4^949.52,  re- 
spectively, and  the  third  count  being  for  mon- 
ey had  and  received,  In  the  sum  of  $2,300. 
The  defendant  D'Avlgneau  defaulted,  and  the 
action  as  to  him  was  later  dismissed.  The 
defendants  Barsotti  and  Patrizl  answered 
separately,  each  denying  that  Barsotti  was  at 
any  time  a  member  of  the  alleged  copartner- 
ship, but  each  alleging  that  the  defendants 
Patrizl  and  D'Avigneau  constituted  its  only 
members.  The  only  Issue  presented  upon 
this  appeal  Is  as  to  whether  the  defendant 
Barsotti  was  in  fact  a  partner  of  his  code- 
feudants.  The  trial  court  found  that  he  was 
not  and  rendered  judgment  accordingly  in 
his  favor.  The  plaintiff  and  appellant  here- 
in urges  that  the  evidence  Is  insufficient  to 
support  the  findings  and  judgment  of  the 
court  in  this  regard. 

A  review  of  the  record  In  the  case  con- 
vinces us  that  the  evidence  Is  sufficient  to 
fairly  estnblish  the  following  facts: 

During  the  year  1913  the  defendants  Patri- 
zi  and  D'Avlgneau  were  interested  in  the  pro- 
duction of  grand  opera.  In  the  spring  of 
that  year  the  former  of  these  discussed  with 


<3==>For  other  cuw  sea  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


414  181  PACIFIC 

the  officers  of  the  plaintiff  the  matter  of  the 
organization  of  a  company  for  the  purpose 
of  playing  grand  opera  engagements  in  San 
Francisco  and  Los  Angeles  during  that  year. 
To  that  end  Patrizi  became  associated  with 
D'Avigneau,  and  on  August  13,  1918,  an 
agreement  in  writing  was  entered  into  be- 
tween the  officers  of  the  plaintiff  and  Patrizi 
and  D'Avigneau  as  parties  of  the  second  part 
by  which  the  former  were  to  advance  to  the 
latter  the  sum  of  $7,500  on  or  before  August 
31,  1913,  upon  the  express  condition  that  the 
latter  should  secure  on  or  before  said  date 
the  additional  sum  of  $12,000,  which  com- 
bined sums  were  to  be  used  for  the  purpose 
of  organizing  and  operating  an  opera  com- 
pany to  fill  said  engagements.  Patrizi  and 
D'Avigneau  endeavored  to  raise  this  sum, 
said  sum  to  be  supplied  by  them  by  subscrip- 
tion, but  failed  in  this  endeavor,  whereupon 
D'Avigneau  suggested  to  Patrizi  that  he  at- 
tempt to  obtain  the  money  from  his  friend 
Barsotti.  They  discussed  between  themselves 
the  Inducement  apparently  in  the  way  of  a 
bonus  which  should  be  offered  to  Barsottl  to 
furnish  this  money,  and  agreed  to  offer  him 
one-third  of  the  profits  of  the  San  Francisco 
and  Los  Angeles  engagements.  Patrizi  went 
to  Barsottl  with  the  proposition  and  induced 
him  to  advance  the  sum  of  $10,000.  Barsottl 
and  Patrizi  both  testify  that  this  was  to  be 
an  advance  to  be  repaid  out  of  the  first  prof- 
its earned  In  these  engagements.  Thereupon 
Patrizi  drew  up  the  document  which  is  main- 
ly relied  upon  by  the  appellant  herein  as  be- 
ing the  articles  of  the  alleged  partnership, 
which  document  was  signed  by  Patrizi, 
D'Avigneau,  and  Barsottl.  It  recited  that  it 
was  tbe  intention  of  the  parties  to  it  to  es- 
tablish an  operatic  organization,  to  be  known 
as  the  "Western  Metropolitan  Opera  Com- 
pany," to  give  an  opera  season  in  San  Fran- 
cisco and  in  Los  Angeles,  and  that  it  was 
agreed  by  them  that  "each  will  hold  one-third 
interest  in  said  enterprise,  and  that,  if  any 
profits  will  be  derived  from  same  at  the  end 
of  the  contemplated  season,  said  profits  are 
to  be  divided  equally  among  said  three  par- 
ties." As  to  the  part  which  Barsottl  was  to 
perform  in  this  undertaking  it  was  agreed: 

"Dr.  C.  Barsotti  will  help  Messrs.  Patrizi 
and  D'Avigneau  in  securing  a  certain  sum  of 
money  of  about  $10,000  by  a  note  to  be  sign- 
ed also  by  E.  Patrizi  and  B.  D'Avigneau,  and 
to  furnish  certain  bonds  and  guaranties  which 
may  be  needed  to  help  the  work  and  develop- 
ment of  the  enterprise." 

The  evidence  further  shows  that,  after  the 
execution  of  this  agreement,  Barsotti  did 
pledge  his  credit  at  a  certain  San  Francisco 
bank,  by  which  the  sum  of  $10,000  was  real- 
ized, and  that  thereafter  the  two  defendants 
Patrizi  and  D'Avigneau  went  ahead  with  the 
execution  of  the  contract  which  they  had  en- 
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tered  into  with  the  plaintiffs  officers.  The 
evidence  sufficiently  shows  that  as  to  the 
transactions  between  these  two  defendants 
and  the  plaintiff,  through  its  officers,  Barsotti 
was  never  consulted,  nor  his  consent  or  signa- 
ture asked  or  given,  in  the  making  or  signing 
of  agreements,  or  in  any  of  the  negotiations 
between  these  parties,  and  we  think  the 
evidence  also  sufficiently  shows  that  neither 
the  plaintiff  nor  any  of  its  officers  were  aware 
of  any  such  relation  as  that  of  partnership 
between  Barsotti  and  his  two  codefendants 
until  after  the  liabilities  upon  which  this  ac- 
tion is  predicated  had  arisen,  and  that  at  no 
time  did  the  plaintiff  deal  with,  or  extend 
credit  to,  his  said  codefendants  upon  the  be- 
lief that  Barsotti  was  their  copartner.  While 
upon  the  witness  stand,  both  Barsotti  and 
Patrizi  denied  the  existence  of  such  copart- 
nership, and  both  testified  that  the  under- 
standing and  agreement  was  that  the  money 
secured  through  Barsotti's  credit  and  accom- 
modation was  to  be  repaid  to  him,  whether 
the  opera  enterprise  was  successful  or  not 

[1-31  Upon  the  face  of  the  foregoing  state 
of  facts  we  think  there  was  sufficient  evidence 
to  support  the  finding  of  the  trial  court  that 
a  copartnership  was  not  shown  to  have  exist- 
ed between  Patrizi,  D'Avigneau,  and  Barsotti 
so  as  to  render  the  bitter  liable  upon  the  obli- 
gations created  as  between  the  former  two 
persons  and  the  plaintiff  herein.  It  is  true 
that  the  written  agreement  upon  which  the 
plaintiff  relies  as  conclusively  establishing 
such  relation,  standing  alone,  would  strongly 
support  such  a  conclusion;  and 'while,  as  be- 
tween the  parties  to  it,  or  as  between  them 
and  third  persons  extending  credit  upon  Its 
face  as  forming  such  partnership  relation, 
the  parties  to  it  would  not  be  permitted  to 
contradict  its  terms,  this  principle  does  not 
apply  to  cases  where  the  question  as  to  what 
the  real  understanding  between  the  parties 
signing  the  agreement  was,  arises  as  between 
them  or  any  of  them  and  outside  parties  who 
have  in  their  dealings  not  known  of  or  de- 
pended upon  the  existence  of  a  partnership 
relation.  Under  such  conditions  the  parties 
may  be  permitted  orally  or  by  circumstances 
to  show  that  no  partnership  in  fact  was  con- 
templated between  them,  notwithstanding  the 
terms  of  their  written  agreement  It  is  to  be 
noted  in  this  connection  that  the  words 
"partners"  or  "partnership"  are  nowhere  to 
be  found  in  the  writing  upon  which  the  plain- 
tiff mainly  relies,  but  that  the  partnership. 
If  any,  is  to  be  Inferred  from  the  fact  that 
the  parties  to  It  were  to  share  equally  in  the 
profits,  if  any,  of  the  enterprise  which  the 
two  parties  other  than  Barsottl  were  to  ac- 
tively engage  In.  It  has  been  quite  uniformly 
held  that  the  mere  agreement  between  two  or 
more  persons  to  divide  the  profits  of  an  un- 
dertaking is  not  sufficient  to  constitute  them 


Digitized  by 


Cal.) 


JAMES  EVA  ESTATE  v.  MECCA  CO. 
(1«1  P.) 


415 


partners,  bat  that  it  is  "the  association  of 
two  or  more  persons  for  the  purpose  of  car- 
rying on  business  together,"  which  is  the  dis- 
tinguishing feature  of  a  partnership.  Ham- 
mond v.  Borgwardt,  126  Cal.  611,  59  Pac. 
121 ;  Coward  v.  Clanton,  122  Cal.  451, 55  Pac. 
147;  Vanderhurst  v.  De  Witt,  95  Cal.  57,  30 
Pac.  94,  20  L.  R.  A.  595;  -Cadenasso  v.  An- 
tonelle,  127  Cal.  382,  59  Pac.  765;  Title,  etc., 
Co.  v.  Grider,  152  Cal.  746,  94  Pac.  601.  An 
Instructive  case,  strongly  resembling,  in  some 
of  Its  aspects,  the  case  at  bar,  is  that  of  Gille 
H.  &  I.  Co.  v.  McCleverty,  89  Mo.  App.  158,  in 
which  the  court  says: 

"We  think  that  the  contract  shows  it  to  have 
been  the  intention  that  McCleverty  ahoold  ad- 
rance  a  certain  amount  of  money  which  Harri- 
son was  to  use  in  his  mercantile  business,  and 
if  successful  he  was  to  return  it  with  one-third 
of  the  profits;  and  if  unsuccessful,  and  the  ad- 
vancement was  lost,  then  that'  was  to  be  the 
end  of  the  matter  as  far  as  the  former  was  con- 
cerned. It  is  true  that  the  contract  does  not 
expressly  provide  that  Harrison  was  to  return 
the  advancement,  bat  we  think  that  fact  may 
be  fairly  inferred  from  all  the  facts  and  circum- 
stances disclosed  by  the  evidence.  Our  conclu- 
sion is  that  the  transaction  between  the'  defend- 
ants did  not  create  the  partnership  relation, 
but  rather  that  of  debtor  and  creditor." 

It  will  thus  sufficiently  appear  that  It  is 
our  conclusion  that  the  findings  and  Judgment 
of  the  trial  court  are  amply  supported  by  the 
evidence  In  the  case. 

Judgment  affirmed. 


We  concur: 
GAN,  J. 


WASTE,   P.   J.;  KERRI- 


(40  Cal.  App.  616) 

JAMES  EVA  ESTATE  t.  MECCA  CO. 
(Civ.  2741.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 2,  California.  April  1,  1919.  On  Re- 
hearing in  Supreme  Court  May  29,  1919.) 

1.  Insurance  <8=>2— Statutory  Provisions— 
Contracts  or  Insurance. 

Pol.  Code,  f  594,  subd.  5,  invalidating  "all 
policies  and  other  contracts  of  insurance"  is- 
sued without  compliance  with  Sections  594  to 
596,  relating  to  office  of  insurance  commission- 
ers and  transaction  of  insurance  business,  does 
not  require  brewing  company  to  comply  there- 
with by  placing  itself  under  jurisdiction  of  in- 
surance commissioner  before  making  contract 
guaranteeing  performance  of  a  lease  by  one  of 
its  customers;'  such  statutes  applying  exclu- 
sively to  the  conduct  of  business  of  insurance. 

2.  Corporations  «=>370(1)  —  Powirs—" Ul- 
tra Vires." 

The  term  "ultra  vires"  may  refer  to  an 
act  entirely  beyond  the  scope  of  the  powers  of 
the  corporation  to  perform  under  any  circum- 


stances or  for  any  purpose^  or  may  be  applied 
to  an  act  within  general  powers  of  corpora- 
tion for  some  purposes  but  beyond  such  pow- 
ers for  other  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ultra 
Vires.] 

3.  Corporations  q5=s385— Ultra  Vires  Acts 
— Availability  as  a  Defense. 

When  the  act  is  within  the  corporate  pow- 
ers for  some  purpose  or  under  some  conditions, 
the  defense  of  ultra  vires  is  not  available  un- 
less it  be  shown  that  the  party  dealing  with  the 
corporation  had  notice  of  the  intention  to  per- 
form the  act  for  an  unauthorized  purpose,  or 
under  circumstances  not  justifying  its  perform- 
ance. 

4.  Corporations  «=>385— Ultra  Vires  Acts. 

The  attempt  of  a  corporation  to  use  the  de- 
fense of  ultra  vires  as  a  means  of  escaping  its 
liability  to  a  third  party  is  regarded  with  much 
less  favor  than  when  a  direct  attack  is  made 
upon  such  corporate  act  by  a  stockholder  or  by 
the  state. 

5.  Corporations  <b=>389— Ultra  Vires  Acts 
—Burden  or  Proof. 

Where  corporate  act  is  within  the  powers 
of  the  corporation  for  some  purposes,  and  is 
claimed  to  be  without  its  powers  under  given 
circumstances,  the  burden  of  proving  latter 
state  of  affairs  rests  upon  corporation  denying 
its  liability. 

6.  Corporations  $=»461— Powers— Brewing 
Coup  ant— Extending  Aid  to  Customers. 

Corporation  whose  purpose,  as  provided  by 
its  articles  of  incorporation,  is  to  operate  and 
maintain  the  general  business  of  brewing  and 
malting,  may,  in  furtherance  of  its  own  inter- 
est, extend  financial  aid  to  its  customers. 

7.  Corporations  «=> 380— Ultra  Vires  Acts 
— Guaranty  Contract— Burden  or  Proof. 

Brewing  corporation  seeking  to  avoid  lia- 
bility on  its  contract  guaranteeing  performance 
of  a  lease  by  one  of  its  customers  on  ground 
that  contract  was  ultra  vires  has  burden  of 
proving  that  it  received  no  benefit  therefrom, 
since  such  guaranty  might,  under  some  circum- 
stances, be  within  its  corporate  powers. 

8.  Guaranty  «=s87-*-Disoharge  of  Guaran- 
tor—Pleading. 

In  lessor's  action  against  guarantor  of  les- 
see's performance,  defense  that  guarantor  was 
discharged  by  alteration  of  lease  is  not  avail- 
able where  not  pleaded. 

9.  Landlord  and  Tenant  <8=»200(2)— Rebate 
in  Rent— Effect  on  Lease. 

Rebates  for  certain  months  from  amount  of 
rent  specified  in  lease  are  not  sufficient  to 
establish  a  change  in  the  written  contract  so 
as  to  affect  the  amount  of  future  installments 
of  rent. 

10.  Guaranty  €=»53(3)— Discharge  of  Guar- 
antor—Change in  Contract. 

Rebate  granted  by  lessor  in  amount  of  rent 
from  rate  specified  in  lease  did  not  discharge 
'guarantor  of  lessee's  performance  of  lease, 
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where  guarantor  aslced  for  and  consented  to 
each  change. 

On  Rehearing  in  Supreme  Court. 

11.  Corporations  «=>389— Ultra  Vires  Cow- 
tract  —  Be  neftt  to  Corporation  —  Surra  - 
cienct  of  Evidence. 
In  lessor's  action  against  brewing  com* 
pany  on  its  contract  guaranteeing  performance 
of  a  lease  by  one  of  its  customers,  where  ultra 
vires  defense  was  interposed,  evidence  held  to 
show  that  the  contract  was  of  benefit  to  the 
brewing  company. 

Appeal  from  Superior  Court,  Alameda 
County;  W.  M.  Conley,  Judge. 

Action  by  the  James  Eva  Estate  against 
the  Mecca  Company  and  the  Oakland  Brew- 
ing Sc.  Malting  Company.  Judgment  for 
plaintiff,  and  the  last-named  defendant  ap- 
peals. Affirmed.  Rehearing  denied  in  Su- 
preme Court 

Snook  &  Church,  of  Oakland,  for  appellant 
W.  B.  Rlnehart  of  Oakland,  for  respond- 
ent 

HAVEN,  J.  Action  by  a  lessor  for  the  col- 
lection of  delinquent  rent  against  its  lessee 
and  two  sureties,  upon  a  bond  guaranteeing 
the  faithful  performance  on  the  part  of  said 
lessee  of  the  covenants  of  a  written  lease. 
The  lessee  suffered  default  and  the  action 
was  tried  as  against  the  sureties  alone. 
Judgment  was  rendered  against  'both  sure- 
ties, from  which  one  of  them  appeals.  The 
appellant  urges  three  grounds  for  reversal, 
which  will  be  considered  In  the  order  In 
which  they  are  made. 

[1]  It  is  claimed  that  the  bond  executed  by 
appellant  is  void  because  "it  was  entered  In- 
to contrary  to  express  statutory  law,  to  wit 
sections  594-596,  inclusive,  of  the  Political 
Code  of  the  state  of  California."  The  sec- 
tions referred  to  are  found  in  article  16  of 
the  Political  Code,  which  article  by  its  title 
and  provisions  refers  to  the  office  of  insur- 
ance commissioner,  the  performance  of  his 
duties,  and  the  transaction  of  the  business  of 
Insurance  under  his  supervision.  The  partic- 
ular sections  relied  upon  are  section  594, 
subd.  5,  which  provides  that  fidelity  and  sure- 
ty insurance  Includes  "  •  *  *  guarantee- 
ing and  executing  all  bonds,  undertakings, 
and  contracts  of  suretyship,  and  guarantee- 
ing the  performance  of  contracts  other  than 
insurance  policies,"  and  the  closing  para- 
graph of  subdivision  6  of  section  596,  which 
reads  as  follows:  "All  policies  and  other 
contracts  of  insurance,  issued  without  full 
compliance  by  all  parties  concerned  with  the 
laws  of  this  state,  shall  be  null  and  void." 
Appellant  urges  that  the  bond  here  sued  upon 
comes  within  the  term  "other  contracts  of  in- 
surance" found  in  section  596,  as  defined  in 
section  594.  If  such  contention  Is  correct  it 


follows  that  it  Is  Illegal  for  any  corporation 
to  execute  In  this  state  any  bond  guarantee- 
ing the  performance  of  any  contract  or  even 
to  guarantee  the  payment  of  a  promissory 
note,  without  having  first  complied  with  the 
provisions  of  the  Political  Code  above  re- 
ferred to,  and  placed  itself  under  the  Juris- 
diction of  the  insurance  commissioner.  In 
our  opinion  the  Code  sections  relied  upon  are 
intended  to  apply  exclusively  to  the  conduct 
of  the  business  of  Insurance  as  such,  and 
their  provisions  cannot  be  stretched  to  cover 
the  case  of  a  single  contract  of  guaranty  such 
as  ,the  one  Involved  in  this  action.  We  hold 
therefore,  that  said  sections  have  no  applica- 
tion to  the  facts  of  this  case. 

[2,  3]  It  is  next  contended  that  the  con- 
tract sued  upon  is  a  mere  naked  guaranty, 
and  Is  therefore  ultra  vires  of  the  purposes 
and  powers  of  the  appellant  corporation,  and 
for  that  reason  void.  The  term  ultra  vires, 
when  applied  to  the  act  of  a  corporation,  is 
used  in  different  senses.  It  may  indicate 
that  the  act  referred  to  is  entirely  beyond 
the  scope  of  the  powers  of  the  corporation  to 
perform  under  any  circumstances  or  for  any 
purpose,  or,  again,  the  term  may  be  applied 
to  an  act  of  a  corporation  which  may  be  fully 
within  the  scope  of  the  general  powers  of 
the  corporation  for  some  purposes,  but  be- 
yond such  powers  for  other  purposes.  The 
rights  of  persons  dealing  with  the"  corpora- 
tion vary  according  as  the  act  is  ultra  vires 
in  one  or  the  other  of  these  senses.  When 
the  act  is  within  the  corporate  powers  for 
some  purposes  or  under  some  conditions,  the 
rights-  of  parties  who  have  dealt  with  the 
corporation,  under  the  express  or  implied 
representation  that  it  is  acting  within  such 
powers  In  the  making  of  a  particular  com* 
tract  are  entitled  to  favorable  consideration. 
In  such  a  case  the  defense  of  ultra  vires  is 
not  available,  unless  It  be  shown  that  the 
party  dealing  with  the  corporation  had  no- 
tice of  the  Intention  to  perform  the  act  for 
an  unauthorised  purpose,  or  under  circum- 
stances not  justifying  Its  performance.  Mi- 
ners' Ditch  Co.  v.  Zelferbach,  37  CaL  543,  at 
pages  578  to  588,  99  Am.  Dec  300;  10  Cyc 
1148-9. 

[4]  The  attempt  of  a  corporation  to  use  the 
defense  of  ultra  vires  as  a  means  of  escaping 
its  liability  to  third  parties  is  regarded  with 
much  less  favor  than  when  a  direct  attack 
upon  such  corporate  act  is  made  by  a  stock- 
holder or  by  the  state.  McQualde  v.  Enter- 
prise Brewing  Co.,  14  CaL  App.  815,  111  Pac 
927. 

[6]  It  is  the  further  established  rule  in 
this  state  that,  in  cases  where  the  corporate 
act  is  within  the  powers  of  the  corporation 
for  some  purposes  and  is  claimed  to  be  with- 
out its  powers  under  given  circumstances,  the 
burden  of  proving  the  latter  state  of  affairs 
rests  upon  the  corporation  denying  its  lia- 
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blllty.  Miners'  Ditch  Co.  v.  Zellerbach,  87 
CaL  at'page  685,  99  Am.  Dec  300;  Morgan  v. 
Board  of  Education,  136  CaL  245,  247,  68 
Pac  703;  Brown  v.  Board  of  Education, 
103  Cal.  581,  534,  37  Pac.  503. 

[I]  With  the  above  principles  in  mind,  we 
take  up  the  record  before  us.  The  plaintiff 
introduced  hi  evidence  Its  lease,  to  which  the 
bond  sued  upon  Is  attached.  Accompanying 
this  bond  .is  a  certified  copy  of  a  resolution 
duly  adopted  by  the  directors  of  the  appellant 
corporation,  wherein  It  is  recited  that  it  Is 
for  the  best  Interests  of  that  corporation 
that  the  lessee  "shall  secure  the  rights  and 
privileges  of  the  said  lease  under  the  terms 
thereof."  In  Its  attempt  to  prove  that  the 
execution  of  this  bond  was  beyond  its  corpo- 
rate powers,  appellant  introduced  in  evidence 
its  articles  of  Incorporation.  These  provide 
that  the  purpose  of  the  corporation  is  to  op- 
erate and  maintain  the  general  business  of 
brewing  and  malting.  Under  such  general 
powers  a  corporation  may,  in  furtherance  of 
its  own  Interests,  extend  financial  aid  to  Its 
customers.  Armour  &  Co.  v.  Rosenberg  & 
Sons  Co.,  173  Pac.  404. 

[7]  It  Is  conceded  by  appellant  that  If  a 
corporation  derives  a  direct  and  substantial 
benefit  from  the  making  of  a  contract  of  the 
character  of  the  one  here  involved,  "then  the 
contract  will  be  considered  to  be  intra  vires, 
or  possibly,  If  ultra  vires,  that  the  corpora- 
tion will  be  estopped  to  set  up  that  defense." 
In  other  words,  It  is  admitted  that  the  execu- 
tion of  a  guaranty  of  this  character  might, 
under  some  circumstances,  be  within  the  cor- 
porate powers  of  appellant.  The  case  falls, 
therefore,  directly  within  the  principles  of 
law  above  referred  to.  The  execution  of  the 
bond  was  not  beyond  the  powers  of  the  cor- 
poration under  all  circumstances  or  for  all 
purposes.  In  order  to  sustain  the  defense 
that  its  execution  under  the  circumstances  of 
this  case  was  beyond  such  powers,  it  was  in- 
cumbent ftp  on  appellant  to  show  that  it  re- 
ceived no  direct  benefit  therefrom.  An  exam- 
ination of  the  record  discloses  no  evidence  of 
that  character.  On  the  contrary,  it  appears 
that  the  appellant  was  a  creditor  of  the  lessee, 
at  the  time  the  delinquent  rent  sued  for  ac- 
crued, upon  a  merchandise  and  cash  loan  ac- 
count There  is  no  direct  evidence,  however, 
that  this  relation  existed  at  the  time  the  bond 
was  executed,  nor  that  the  purchase  of  mer- 
chandise from  appellant  was  a  condition  for 
the  execution  of  such  bond.  It  is  unnecessary 
to  determine  whether  or  not  this  Is  sufficient 
proof  of  the  receipt  of  a  direct  benefit  by  the 
appellant  corporation.  The  appellant  did 
not  prove  that  no  such  benefit  was  received 
181  P.-27 


by  it  The  burden  of  proof  as  to  that  matter 
being  upon  appellant  it  cannot  be  held  that 
the  contract  was  ultra  vires  of  the  powers  of 
the  corporation. 

[1-1  •]  The  final  contention  of  appellant  is 
that  the  guarantor  was  discharged  from  lia- 
bility for  the  reason  that  the  principal  obli- 
gation of  the  lessee  was  changed  and  altered 
in  a  material  respect  without  the  consent  of 
the  guarantor.  The  change  In  the  principal 
obligation  relied  upon  is  the  fact  that  the 
lessor  made  a  rebate,  for  certain  months, 
from  the  amount  of  rent  specified  in  the 
lease,  to  the  lessee  and  to  a  committee  of  its 
creditors.  To  this  contention  there  are  three 
answers:  (1)  No  such  defense  was  plead- 
ed by  the  defendant.  (2)  Concessions  of 
this  kind  are  not  sufficient  to  establish  a 
change  in  the  written  contract  so  as  to  affect 
the  amount  of  future  installments  of  rent. 
Sinnlge  v.  Oswald,  170  Cal.  55,  57,  148  Pac. 
203.  (3)  Part  of  these  concessions  of  rent 
were  made  to  the  committee  of  creditors,  of 
whom  Mr.  Wleking,  the  vice  president  of  the 
appellant  corporation,  was  one.  He  was 
called  as  a  witness  and  asked  by  the  court 
whether  or  not  the  arrangement  of  a  rebate 
of  $150  on  the  $450  monthly  rent  was  satis- 
factory to  him.  He  stated  that  It  was,  and  the 
only  objection  he  had  to  the  rebate  was  that 
it  was  not  as  large  as  he  had  sought  to  ob- 
tain. The  appellant  corporation,  through  its 
vice  president,  having  asked  for  and  consent- 
ed to  this  change  in  the  amount  of  rent  can- 
not be  heard  to  object  thereto. 

In  our  opinion  none  of  the  contentions  of 
appellant  is  well  founded.  The  Judgment  is 
therefore  affirmed. 


We  concur: 
TAIN,  J. 


LANGDON,  P.  J.;  BRIT- 


On  Rehearing  In  Supreme  Court 

PER  CURIAM.  [11]  In  view  of  the  cir- 
cumstances disclosed  by  the  evidence  In  thir 
case.  Including  the  recital  In  the  resolution 
adopted  by  the  directors  of  the  appellant  cor- 
poration to  the  effect  that  it  Is  for  the  beet 
interests  of  the  corporation  that  the  lessee 
shall  secure  the  rights  and  privileges  of  the 
lease,  we  are  satisfied  that  there  was  a  suffi- 
cient showing  of  benefit  to  appellant  corpora- 
tion to  make  its  undertaking  valid.  We  ex- 
press no  opinion  on  the  question  of  burden  of 
proof  discussed  In  the  opinion. 

The  application  for  a  hearing  in  this 
matter  after  decision  by  the  District  Court  o* 
Appeal  of  the  First  Appellate  District  Divl 
slon  2,  is  denied. 
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CULBBRTSON  v.  AINSWORTH  et  al. 
(No.  952.) 

(Supreme  Co  art  of  Wyoming.   June  16,  1919.) 

1.  Appeal  and  Ebbob  $c»509— Record— Serv- 
ice of  Notice  or  Appeal. 

Under  Lewa  1917,  c.  32,  f  2,  requiring  filing 
and  service  of  notice  of  appeal  within  ten  days 
from  entry  of  judgment  appealed  from,  fact  of 
service  of  notice  in  time  must  appear  from  the 
record  to  give  court  judisdiction. 

2.  Appeal  and  Ebbob  <g=>425  —  Notice  of 
Appeal — Time  of  Service. 

Under  Laws  1917,  c.  32,  $  2,  providing  that 
appeal  is  taken  by  serving  notice  of  appeal  with- 
in ten  days  from  entry  of  judgment  and  notice 
shall  be  filed  within  said  ten  days,  both  service 
and  filing  are  necessary  to  confer  jurisdiction, 
and  service  of  notice  prior  to  entry  of  judgment 
is  insufficient 

3.  Appeal  and  Ebbob  «=>715(2)— Service  of 
Notice  of  Appeal— Time  fob  Service. 

Where  in  a  notice  of  appeal  by  plaintiff 
dated  prior  to,  but  filed  after,  entry  and  filing  of 
judgment,  the  indorsement  of  service  thereupon 
was  undated,  affidavits  by  defendants  showing 
oervice  prior  to  entry  of  judgment  cannot  be 
considered. 

4.  Appeal  and  Ebbob  «=>937(3)— Notice  of 
Appeal  ~  Service  —  Service  After  Judg- 
ment—Presumption. 

Where  a  notice  of  appeal  was  dated  prior 
to  entry  and  filing  of  judgment,  and  the  in- 
dorsement acknowledging  service  appearing  up- 
on such  notice  was  undated,  no  presumption 
arises  from  the  record  that  the  notice  was  serv- 
ed within  ten  days  after  entry  of  judgment  un- 
der Laws  1917,  c  32,  8  2,  though  the  notice  of 
appeal  was  filed  after  such  entry  of  judgment 

5.  Appeal  and  Ebbob  «=>429— Notice  of  Ap- 
peal—Service— Waives. 

Waiver  by  stipulation  of  the  parties  of  the 
service  of  notice  of  appeal  is  not  competent, 
since  jurisdiction  of  the  cause,  on  appeal  cannot 
be  conferred  upon  the  court  by  consent;  the 
direct  appeal  statute  (Laws  1917,  c.  32,  |  2) 
containing  no  provision  authorizing  a  waiver  of 
service  of  appeal,  as  does  Comp.  St  1910,  f§ 
5111  and  5112,  relating  to  proceedings  in  error. 

Appeal  from  District  Court,  Washakie 
County ;  James  H.  Burgess,  Judge. 

Action  by  Roger  Culbertson,  administrator 
of  the  estate  of  William  D.  Albee,  deceased, 
against  Frank  S.  Alnsworth  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Motion  to  dismiss  appeal  granted. 

R.  B.  West,  of  Basin,  for  appellant 
E.  E.  Enterllne,  of  Billings,  Mont,  for  re- 
spondents. 

PER  CURIAM.  This  case  is  here  on  direct 
appeal  and  a  motion  has  been  submitted  to 
dismiss  the  appeal  The  only  ground  stated 
in  the  motion  which  we  think  necessary  to 


consider  is  that  the  notice  of  appeal  was 
given  prior  to  the  filing  and  entry  of  the 
judgment  appealed  from. 

11-3]  The  record  was  filed  in  this  court  on 
July  27,  1918,  and  the  motion  to  dismiss  was 
filed  on  September  30,  1918,  and  submitted 
on  October  17,  1918.  It  appears  from  the 
record  that  the  cause  was  tried  in  the  dis- 
trict court  on  March  22,  1918,  and  that  at  tile 
close  of  the  evidence  on  that  day  the  court 
announced  that  the  judgment  would  be  for 
the  defendants;  that  a  judgment  order  in 
favor  of  the  defendants  containing  also  the 
findings  was  signed  by  the  district  judge  who 
tried  the  cause  under  the  date  of  March  23, 
1918,  and  as  done  in  open  court  on  that  day. 
and  was  filed  and  entered  on  March  29,  1918 ; 
that  the  notice  of  appeal,  dated  March  25, 
1918,  and  stating,  in  substance,  that  the 
plaintiff  appealed  from  the  judgment  render- 
ed on  March  23,  1918,  and  certain  specified 
portions  of  the  findings,  was  filed  with  the 
clerk  of  the  district  court  on  March  30, 
1918;  and  that  there  was  indorsed  upon 
said  notice  as  filed  the  following  undated 
acknowledgment  of  service  signed  by  the  at- 
torney for  the  defendants:  "Copy  of  notice 
received  and  further  service  thereof  waived." 
The  record  contains  no  other  proof  of  service 
of  the  notice. 

The  statute  under  which  the  appeal  is  tak- 
en provides: 

"An  appeal  must  be  taken  by  serving  a  notice 
in  writing  to  such  effect  signed  by  the  appel- 
lant or  his  attorney,  upon  the  opposing  party, 
or  his  attorney,  within  ten  days  from  the  entry 
of  the  order  or  judgment  appealed  from,  and 
said  notice  of  appeal  shall  be  filed  with  the 
clerk  of  the  district  court  where  the  order  or 
judgment  appealed  from  is  entered,  within  said 
ten  days."   Chapter  32,  |  2,  Laws  1917. 

It  was  held  in  Hahn  v.  Citizens'  State 
Bank,  25  Wyo.  407,  171  Pac  889,  172  Pac 
705,  that  a  notice  of  appeal  served  and  filed 
before  the  judgment  appealed  frdtn  was  en- 
tered was  premature  and  ineffective  to  bring 
the  case  here  for  review  under  the  statute 
aforesaid. 

The  filing  of  the  notice  in  this  case  was  not 
premature,  for  it  was  filed  after  the  Judg- 
mnt  was  entered — the  day  following  such 
entry.  But  the  service  of  the  notice  within 
the  time  prescribed  therefor  after  the  entry 
of  the  Judgment  or  order  appealed  from  la 
also  essential  to  give  this  court  jurisdiction, 
if,  Indeed,  service  of  the  notice  is  not  the 
principal  act  required  to  be  done  within  the 
prescribed  time  in  taking  the  appeal.  The 
language  of  the  statute  is  that  an  appeal 
must  be  taken  by  serving  a  notice  in  writing 
to  such  effect,  etc.,  and  that  "said  notice" 
shall  be  filed  within  said  ten  days.  Clearly, 
therefore,  the  notice  ^nust  be  served  within 
ten  days  from  the  entry  of  the  judgment 
and  the  fact  of  such  service  within  that 
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time  must  be  shown  by  the  record  to  give 
this  court  jurisdiction.  4  C.  J.  p.  39,  {  1612, 
and  page  41,  {  1616;  2  Standard  Ency.  Proc. 
pp.  318,  346  ;  2  Ency.  Pi.  &  Pr.  230.  This 
necessarily  requires  the  filing  of  proof  of 
service  with  the  clerk  of  the  district  ■  court 
and  the  incorporation  thereof  in  the  record, 
although  an  acceptance  or  acknowledgment 
of  service  properly  signed  written  or  Indors- 
ed upon  the  notice  as  filed  and  showing  the 
date  of  service  will  be  sufficient  as  proof 
of  such  service. 

But  unfortunately  the  written  acknowledg- 
ment of  the  service  of  the  notice  in  this 
case  is  not  dated,  and  there  is  nothing  in 
the  record  to  show  when  the  service  thus 
acknowledged  was  accepted  or  made.  The 
respondents,  by  affidavits  attached  to  the 
motion  to  dismiss,  show  that  the  original  no- 
tice was  received  by  their  attorney  on  March 
26, 1918,  and  that  service  thereof  was  accept- 
ed by  the  indorsement  aforesaid  thereon  on 
March  27,  1918.  But  we  doubt  our  right  to 
consider  such  affidavits  filed  in  this  court. 
In  Hahn  v.  Bank,  supra,  we  said  with  ref- 
erence to  affidavits  filed  here  to  show  the 
fact  of  the  entry  of  the  judgment  or  order 
appealed  from  and  the  date  of  such  entry 
that  this  court,  in  its  consideration  of  the 
case,  Is  confined  to  the  record  on  appeal, 
and  that  we  did  not  think  it  competent  to 
show  merely  by  affidavits  filed  in  this  court 
the  fact  that  the  judgment  or  order  appeal- 
ed from  was  or  was  not  entered  or  when  the 
entry  thereof  was  made,  thereby  contradict- 
ing or  supplying  a  deficiency  in  the  record 
in  that  respect,  but  that  affidavits  might,  no 
doubt,  be  proper  in  support  of  a  motion  to 
return  the  record  for  correction,  or  to  afford 
an  opportunity  for  its  correction  or  amend- 
ment in  the  district  court  And  see  Wright 
v.  Ross,  26  CaL  262;  Bonds  v.  Hickman,  29 
Cal.  460. 

[4,  8]  Upon  the  record,  therefore,  it  does 
appear  that  the  notice  was  served  after,  and 
not  before,  the  entry  of  the  judgment,  unless 
It  may  be  presumed  from  the  facts  appear- 
ing by  the  record  that  it  was  so  served,  or 
unless  It  is  competent  to  waive  service  of 
the  ootice  by  stipulation.  And  we  do  not 
think  the  presumption  legally  or  properly 
follows  from  the  facts  in  the  record  that 
the  notice  was  served  within  the  time  pre- 
scribed by  the  statute,  though,  no  doubt,  it 
might  be  presumed  that  it  was  served  prior 
to  the  time  the  notice  was  filed  and  either 
before  or  on  the  date  of  such  filing,  from  the 
fact  that  as  filed  the  notice  bears  the  indorse- 
ment acknowledging  service  as  aforesaid. 
But  that  filing  occurred  on  the  next  day  aft- 
er the  entry  of  the  judgment,  and  the  no- 
tice is  dated  on  March  25,  1918,  four  days 
before  the  judgment  was  entered,  making  it 
possible  for  the  notice  to  have  been  served 
prior  to  such  entry.  Nor  do  we  think  it 
competent  to  waive  the  service  of  notice  of 


appeal,  for  jurisdiction  of  the  cause  on  ap- 
peal cannot  be  conferred  on  this  court  by 
consent  In  re  Gold  Street  v.  Newton,  2  Dak. 
39,  3  N.  W.  311,  8  N.  W.  139;  Oliver  v.  Har- 
vey, 5  Or.  360;  Wolf  v.  Smith,  6  Or.  73; 
Wright  v.  Ross,  26  Cal.  262 ;  Bonds  v.  Hick- 
man, 29  Cal.  460.  The  statute  of  California 
provided  that  an  appeal  shall  be  taken  by 
filing  with  the  clerk  a  notice  of  appeal,  and 
serving  a  copy  thereof  upon  the  adverse  par- 
ty or  his  attorney.  The  court  said  that  the 
filing  of  the  notice  of  the  appeal  is  indispen- 
sable to  enable  the  appellate  court  to  obtain 
jurisdiction  of  the  cause,  and  that  a  waiver 
of  the  filing  by  the  stipulation  of  the  .parties 
is  not  the  equivalent  of  filing  the  notice, 
"for  consent  though  it  may  waive  error,  can- 
not confer  jurisdiction."  Bonds  v.  Hick- 
man, supra.  The  Oregon  statute  provided 
that  the  appellant  shall  cause  a  notice  to  be 
served  on  the  adverse  party,  and  file  the 
original  with  proof  of  service  indorsed  there- 
on with  the  clerk,  and  that  an  appeal  shall 
be  taken  and  perfected  in  the  manner  pre- 
scribed, and  not  otherwise.  In  Oliver  v.  Har- 
vey, supra,  it  was  held  that  the  service  and 
filing  of  the  notice  of  appeal  was  indispen- 
sable in  order  to  enable  the  appellate  court  to 
obtain  jurisdiction  of  the  cause,  and  that 
the  parties  could  not  waive  the  filing  of  the 
notice,  since  consent  cannot  confer  jurisdic- 
tion. We  refer  specifically  to  these  cases, 
for  the  reason  that  the  statutes  considered 
were  quite  similar  to  our  own.  If  it  would 
be  competent  to  waive  service  of  the  notice,, 
or  if  such  a  waiver  should  be  permitted  by 
statute,  we  think  the  waiver  of  further  serv- 
ice Included  in  the  Indorsed  acknowledg- 
ment of  service  upon  the  notice  would  amount 
to  such  a  waiver.  But  unlike  the  statutory 
provisions  providing  for  bringing  causes  to 
this  court  by  a  proceeding  in  error  which, 
while  requiring  the  issuance  and  service  of  a 
summons  in  error,  provide  that  the  defendant 
in  error,  or  his  attorney,  may  waive,  in  writ- 
ing the  issue  or  service  of  the  summons 
(Comp.  Stat  1910,  ff  5111,  5112),  the  direct 
appeal  statute  contains  no  provision  authoriz- 
ing a  waiver  of  the  service  of  the  notice  of 
appeal. 

We  are  forced  to  conclude,  therefore,  that 
the  record  in  this  case  fails  to  show  a  serv- 
ice of  the  notice  within  the  time  prescribed 
by  the  statute.  If  we  were  to  consider  the 
affidavits  attached  to  the  motion  showing  the 
date  of  service,  it  would  appear  that  the  no- 
tice was  in  fact  served  prior  to  the  entry  of 
the  judgment  and  no  counter  affidavits  have 
been  filed.  But,  doubting  our  right  to  con- 
sider affidavits  filed  only  in  this  court  show- 
ing the  fact  as  to  the  date  of  service,  we 
think  it  better  to  dispose  of  the  matter  upon 
the  showing  made  by  the  record. 

It  follows  that  the  motion  must  be  sustain* 
ed,  and  the  appeal  dismissed,  and  it  will  be 
so  ordered. 
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MILLER  ▼.  AMORETTI.    (No.  900.) 

(Supreme  Court  o£  Wyoming.   June  8,  1919.) 

1.  Banks  and  Banking  «=>44  —  Liability 
of  Stockholders  —  Statutes  —  Construc- 
tion. 

Rev.  Codes  Mont  |  4012,  providing  that 
the  stockholders  of  every  banking  corporation 
"formed  under  this  chapter  or  which  may  avail 
itself  of  its  provisions/'  shall  be  liable  to  the 
extent  of  the  par  value  of  the  stock  owned  by 
them  for  the  corporation  debts,  is  not  confined 
in  its  operation  to  banking  corporations  organ- 
ised under  the  act  in  which  such  section  ap- 
pears, but  applies  to  banking  companies  existing 
at  the  time  the  act  was  passed. 

2.  Banks  and  Banking  «=»77(3)— Liability 
of  Stockholdebs  —  Enfobcement  in  Fob- 
bio  n  State. 

The  receiver  of  an  insolvent  Montana  bank, 
who  has  no  greater  rights  than  a  chancery  re- 
ceiver, and  is  merely  an  assignee  of  the  in- 
solvent, cannot  maintain  in  a  foreign  state  an 
action  to  enforce  the  liability  of  a  stockholder 
under  Rev.  Codes  Mont  §  4012,  created  ex- 
clusively for  the  benefit  of  creditors,  where  he 
cannot  bring  such  suit  in  Montana  either  under 
the  statute  named  or  Laws  1915,  c.  89,  fg  50, 
00,  providing  for  the  appointment  of  a  receiver 
under  stated  conditions. 

3.  Coubts  «=>92,  95(1)  —  Pbeoedent8  —  Dic- 
tum. 

The  Supreme  Court  of  Wyoming,  in  decid- 
ing whether  a  receiver  appointed  in  Montana 
can  maintain  an  action  in  Wyoming  to  enforce 
the  liability  of  stockholders  of  a  bank  under  the 
Montana  statute,  will  follow  a  decision  of  the 
Montana  Supreme  Court,  holding  that  the  stat- 
ute created  a  right  of  action  in  creditors  alone, 
though  the  action  in  which  the  decision  was 
rendered  was  one  brought  by  creditors,  and  the 
question  arose  only  incidentally  on  the  issue  of 
a  right  of  set-off  by  defendant  of  a  claim 
against  the  bank. 

4.  Judgment  <fc=>818(l)— Foreign  Judgment 
—Full  Faith  and  Cbedit. 

Where  a  receiver  of  an  insolvent  bank,  in 
pursuance  of  an  order  of  the  appointing  court, 
brought  an  action  in  a  court  of  another  state 
to  enforce  the  statutory  liability  of  stockholder, 
denial  by  such  court  of  his  right  to  recover  does 
not  violate  Const  U.  S.  art  4,  f  1,  requiring 
full  faith  and  credit  to  be  given  in  each  state 
to  the  judicial  proceedings  of  another  state, 
since  inquiry  into  the  foreign  court's  jurisdiction 
is  not  a  denial  of  full  faith  and  credit 

Error  to  District  Court,  Fremont  County; 
Chas.  E.  Winter,  Judge. 

Action  by  H.  B.  Miller,  as  receiver  of  the 
Farmers'  State  Bank  of  Brldger,  Mont,  a 
corporation,  against  Eugene  Amorettl,  Jr. 
From  the  court's  ruling  in  sustaining  a  de- 
murrer to  plaintiff's  petition  as  amended,  and 
a  judgment  entered  for  defendant  plaintiff 
brings  error.  Affirmed. 


E.  H.  Four*,  of  Lander,  for  plaintiff  In 
error. 

Ralph  Kimball,  of  Lander,  for  defendant  In 
error. 

POTTER,  J.  This  Is  an  action  brought  by 
the  receiver  of  the  Farmers'  State  Bank  of 
Brldger,  Mont,  to  recover  of  the  defendant 
as  a  stockholder  of  the  bank  an  amount 
equal  to  the  amount  of  his  stock,  alleged  to 
be  due  under  a  statute  Imposing  a  liability 
to  that  extent,  In  addition  to  the  amount  in- 
vested in  the  stock,  upon  the  stockholders  of 
a  banking  corporation,  severally  and  individ- 
ually, for  all  contracts,  debts,  and  engage- 
ments of  the  corporation.  Demurrers  to  the 
original  and  an  amended  petition  having  been 
sustained,  a  second  amended  petition  was 
filed,  to  which  also  a  demurrer  was  filed 
and  sustained,  and  thereupon,  the  plaintiff 
excepting  to  the  ruling,  and  refusing  to  fur- 
ther plead,  judgment  was  rendered  and  en- 
tered in  favor  of  the  defendant  The  plain- 
tiff brings  the  case  here  on  error,  assigning  as 
error  the  order  sustaining  the  demurrer  to 
the  second  amended  petition,  and  the  ren- 
dering of  judgment  against  the  plaintiff. 

The  second  amended  petition  alleges:  That 
the  Farmers'  State  Bank  of  Brldger  is,  and 
at  all  the  times  mentioned  In  said  petition 
was,  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Montana.  That  its  prin- 
cipal place  of  business  is  at  Brldger,  in 
Carbon  county,  Mont.  That  on  the  8th  day 
of  May,  1915,  the  said  bank  was  insolvent 
and  unable  to  pay  its  indebtedness,  and  Its 
business  had  been  suspended  by  order  of  the 
superintendent  of  banks  of  said  state.  That 
by  an  order  of  that  date  of  the  district  court 
of  the  Thirteenth  judicial  district  of  said 
state,  in  and  for  the  county  of  Carbon,  the 
plaintiff  was  appointed  receiver  of  said 
bank,  "to  take  charge  of  its  property  and  as- 
sets, collect  all  indebtedness  due  it  and  gen- 
erally to  manage  its  business  and  affairs 
subject  to  the  direction  and  approval  of  said 
court,"  and  that  at  all  times  since  said  date 
the  said  plaintiff  has  been,  and  Is,  the  duly 
appointed,  qualified,  and  acting  receiver  of 
said  bank.  That  it  is  necessary  to  collect 
from  each  stockholder  of  the  bank  to  apply 
on  Its  indebtedness  the  full  amount  of  money 
for  which  he  is  liable  as  such  stockholder, 
to  wit,  a  sum  equal  to  the  par  value  of  the 
capital  stock  owned  and  held  by  him  in  addi- 
tion to  the  purchase  price  thereof.  That  a 
8 urn  equal  to  the  total  amount  of  the  capital 
stock  of  the  bank,  to  wit,  the  sum  of  $30,000, 
if  paid  in  full  by  the  stockholders,  together 
with  all  the  property  and  assets  of  the  bank, 
will  be  wholly  insufficient  to  pay  Its  indebted- 
ness. That  on  the  10th  day  of  June,  1915, 
the  said  court  by  an  order  duly  made  and 
entered,  authorized  and  directed  the  plain- 
tiff, for  the  purpose  aforesaid,  to  assess  each 
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stockholder  in  an  amount  equal  to  the  par 
value  of  his  stock,  to  demand  payment  there- 
of, and  to  take  any  action  necessary  to  en- 
force collection  of  the  same,  said  order  In 
that  respect  reading. as  follows: 

"H.  B.  Miller,  receiver  of  the  above-named 
Farmers'  State  Bank  of  Bridger,  is  hereby  ex- 
pressly authorized  and  directed  to  forthwith 
assess  and  demand  from  each  of  the  above-named 
stockholders  of  said  bank  the  payment  of  an 
amount  equal  to  the  par  value  of  the  capital 
stock  owned  and  held  by  him,  and  to  be  ap- 
plied upon  the  indebtedness  of  said  bank,  and 
said  receiver  is  hereby  further  authorized  and 
empowered  to  bring  such  actions  or  take  such 
other  steps  as  he  may  find  necessary  to  enforce 
the  collection  and  payment  of  such  assessments." 

That  the  defendant  at  all  the  times  men- 
tioned in  the  petition  has  been,  and  is,  the 
owner  of  25  shares  of  the  capital  stock  of 
said  bank  of  the  par  value  of  $100  each,  and 


perintendent  of  banks  shall  make  a  full  and 
complete  statement  of  account  and  report  to  the 
Governor  with  respect  to  the  conditions  of  its 
business  and  affairs;  and  thereafter,  should  it 
appear  to  the  Governor  that  application  should 
be  made  for  the  appointment  of  a  receiver  he 
shall  thereupon  direct  the  Attorney  General 
to  file  a  petition  in  the  district  court  of  the 
county  in  which  the  bank  is  situated  asking  for 
the  appointment  of  a  receiver,  in  the  name  of 
the  state  of  Montana,  and  such  a  petition  shall 
be  controlling  and  by  the  court  so  considered  and 
acted  upon,  even  though  stockholders,  creditors, 
or  others  may  have  theretofore  filed  application 
for  the  appointment  of  a  receiver." 

That  between  the  said  10th  of  June,  1915, 
and  the  commencement  of  this  action  plain- 
tiff demanded  of  defendant  the  payment  of 
an  amount  equal  to  the  par  value  of  his  stock, 
but  that  the  latter  has  failed,  neglected,  or 
refused  to  pay  the  same  or  any  part  thereof, 


is  liable  as  such  stockholder  for  the  sum  of  and  »at  there  Is  now  justly  due  and  owing 

from  the  defendant  to  the  plaintiff,  by  rea- 
son of  the  facts  aforesaid,  the  full  sum  of 
$2,500,  no  part  of  which  has  been  paid.  That 
on  the  18th  day  of  November,  1916,  in  the 
said  district  court,  in  said  state,  the  said  re- 
ceivership being  under  consideration,  and  up- 
on proceedings  duly  had  in  said  court,  the 
said  court  found  that  at  the  time  of  the  ap- 
pointment of  said  receiver,  and  that  at  all 
times  since  said  date,  the  assets  of  the  said 
bank  have  been  and  are  of  less  amount  than 
its  liabilities.  That  said  bank  was  and  Is 
wholly  insolvent,  and  that  its  liabilities  ex- 
ceed the  assets  by  more  that  $54,000.  That 
the  holders  of  said  stock  at  the  date  of  the 
appointment  of  the  receiver  are  each  liable, 
severally  and  Individually,  equally  and  rat- 
ably, for  the  debts  of  said  bank,  to  the  ex- 
tent and  amount  invested  by  them,  and  that 
It  was  ordered,  adjudged,  and  decreed  by 
said  court  that  said  bank  was  then  wholly 
insolvent;  that  the  proven  liabilities  exceed 
the  value  of  the  assets  by  the  sum  of  $54,000 ; 
that  the  receiver  proceed  by  legal  action  to 
enforce  the  liability  of  the  holders  of  the 
capital  stock  of  said  bank  as  provided  by 
section  4012  of  the  Civil  Code  of  the  state  of 
Montana;  and  that  the  said  receiver  is  au- 
thorized to  take  whatever  steps  are  neces- 
sary to  secure  the  payment  of  said  liability. 

The  demurrer  states  three  grounds:  (1> 
That  the  court  has  no  Jurisdiction  of  the  sub- 
ject of  the  action ;  (2)  that  the  plaintiff  has 
no  legal  capacity  to  sue;  (3)  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Two  points  are  urged 
In  support  of  the  order  sustaining  the  de- 
murrer and  the  judgment  thereon:  (1)  That 
the  petition  falls  to  show  a  double  liability 
on  the  part  of  stockholders  under  the  statute 
pleaded  declaring  such  a  liability,  for  the 
reason  that  it  does  not  allege  that  the  bank 
was  organized  under  the  law  containing  the 
provision  Imposing  the  liability.  (2)  That  the 
petition  fails  to  show  any  authority  in  the 


$2,500  of  the  indebtedness  of  said  bank; 
such  liability  arising  under  and  by  virtue  of 
the  provisions  of  section  4012  of  the  Revised 
Codes  of  the  state  of  Montana,  being  a  por- 
tion of  the  chapter  of  the  Civil  Code  of  that 
state,  entitled  "Regulations  of  Banking  Cor- 
porations," which  said  section  reads  as  fol- 
lows: 

"The  stockholders  of  every  corporation  formed 
under  this  chapter,  or  which  may  avail  itself  of 
its  provisions,  shall  be  severally  and  individual- 
ly liable,  equally  and  ratably,  and  not  one  for 
the  other,  for  all  contracts,  debts  and  engage- 
ments of  such  corporation  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in 
such  shares." 

That  the  district  courts  of  the  state  of 
Montana  are  courts  of  original  jurisdiction 
In  all  cases  at  law  and  In  equity.  That  the 
statutes  of  Montana  provide  for  the  appoint- 
ment of  a  receiver  in  cases  where  a  bank 
falls  or  becomes  insolvent.  That  it  is  pro- 
vided by  section  50  of  chapter  89  of  the  Laws 
of  that  state  of  1915  as  follows: 

"Whenever  the  reserve  of  any  bank  shall  fall 
below  the  amount  required  herein  to  be  kept 
[fifteen  per  cent,  of  deposit  liabilities],  such  bank 
shall  not  increase  its  loans  or  discounts  other- 
wise than  by  discounting  or  purchasing  bills  of 
exchange  payable  at  sight  or  on  demand,  and 
the  superintendent  of  banks  shall  notify  any 
bank  whose  reserve  may  be  below  the  amount 
herein  required,  to  make  good  such  reserve, 
and  in  case  the  bank  fails,  for  thirty  days  there- 
after, to  make  good  such  reserve,  the  superin- 
tendent of  banks  may  notify  the  Attorney  Gen- 
eral, and  he  shall  institute  proceedings  for  the 
appointment  of  a  receiver  and  to  wind  up  the 
business  of  the  bank." 

That  section  60  of  the  Laws  of  1915  pro- 
vides: 

"It  appearing  necessary  to  have  a  receiver 
appointed  for  any  such  bank  or  banks,  the  su- 
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receiver  to  sue  for  and  recover  from  the 
stockholders  the  amount  of  such  liability. 

[1]  The  first  point  is  based  upon  the  words 
of  the  section  of  the  Montana  statute  (sec- 
tion 4012,  Rev.  Codes),  imposing  the  liability 
upon  stockholders  of  every  corporation 
"formed  under  this  chapter,  or  which  may 
avail  Itself  of  its  provisions,"  by  reason  of 
which  it  is  contended  for  the  defendant  that 
no  such  liability  is  created  except  on  the  part 
of  stockholders  of  a  banking  corporation 
organized  under  the  law  containing  said  pro- 
vision subsequent  to  the  enactment  of  the 
statute.  If  the  statute  had  not  been  con- 
strued by  the  Supreme  Court  of  Montana 
with  reference  to  the  words  upon  which  said 
contention  is  made,  we  would  not  be  inclined 
to  consider  this  point,  since  we  regard  the 
question  as  to  the  right  of  the  receiver  to  sue, 
suggested  by  the  second  point,  as  the  princi- 
pal and  decisive  question  in  the  case.  But 
that  court  has  construed  the  section  against 
the  defendant's  contention,  holding  that  the 
words  "formed  under  this  chapter  or  which 
may  avail  itself  of  Its  provisions"  have  no 
place  in  the  section  and  cannot  be  assigned 
any  meaning,  and  that  the  provisions  of  the 
act  applied  to  existing  concerns,  as  well  as 
those  thereafter  to  be  organized;  and  as  so 
construed  the  section  imposing  the  liability 
was  held  to  be  valid.  Barth  v.  Pock,  51  Mont 
418,  155  Pac.  282. 

{2]  The  question  suggested  by  the  second 
point,  whether,  upon  the  facts  alleged,  the 
stockholder's  liability  under  the  statute 
pleaded  may  be  enforced  in  an  action  brought 
by  the  receiver  to  recover  the  amount,  is 
broader  than  the  Jurisdiction  of  this  court  to 
decide,  for  it  involves  the  right  of  the  re- 
ceiver to  sue  in  the  state  in  which  he  was' 
appointed,  and  this  court  can  only  conclusive- 
ly determine  his  right  to  sue  In  this  state, 
and  the  question  as  presented  by  the  facts  is 
of  course  limited  to  the  right  to  sue  In  this 
state.  But  for  the  purpose  of  deciding  that 
question  it  is  proper  first  to  inquire  as  to  the 
receiver's  authority  In  the  state  of  his  ap- 
pointment. If  he  is  not  authorized  to 
maintain  a  suit  of  this  character  in  that 
state,  where  the  liability  is  Imposed,  he  would 
certainly  not  be  entitled  to  maintain  such  a 
suit  in  a  foreign  state,  either  as  of  right  or 
by  comity.  Evans  v.  Nellls,  187  U.  S.  271,  23 
Sup.  Ct.  74,  47  L.  Ed.  173 ;  Hale  v.  Alllnson, 
188  U.  S.  56,  23  Sup.  Ct  244,  47  L.  Ed.'  380. 

It  Is  well  settled  that  under  a  statute  like 
that  In  Montana  the  liability  of  the  stock- 
holder is  contractual,  that  It  Is  not  an  asset 
of  the  corporation,  nor  enforceable  by  an  as- 
sessment upon  stockholders  by  or  for  the 
corporation,  but  that  it  is  created  exclusively 
for  the  benefit  of,  and  runs  directly  to,  the 
creditors.  And  the  general  and  prevailing 
rule,  sustained  by  the  great  weight  of  au- 
thority, Is  that  the  liability  cannot  be  en- 
forced by  a  general  receiver  of  the  Insolvent 
corporation,  unless  authorized  to  do  so  by 


statute,  either  expressly  or  as  Judicially  con- 
strued, or  the  liability  is  declared  by  stat- 
ute to  be  an  asset  of  the  corporation.  1 
Cook  on  Corp.  (6th  Ed.)  8  218;  3  Clark  & 
Marshall,  Prlv.  Corp.  ff  820,  821 ;  3R.C.L 
414;  23  R  C.  L.  119;  7  C.  J.  518 ;  2  Morse  on 
Banks  and  Banking  (5th  Ed.)  696 ;  Jones  on 
Insolv.  Corp.  |  543 ;  Williams  v.  Carver,  171 
Cal.  658,  154  Pac.  472;  Zang  v.  Wyant  25 
Colo.  551,  56  Pac.  565,  71  Am.  St.  Rep.  145; 
Bank  v.  Scott,  144  Ky.  575,  139  S.  W.  801; 
Runnor  v.  Dwiggins,  147  Ind.  238,  46  N.  E. 
580,  36  L.  R.  A.  645;  Golden  v.  Cervenka, 
278  111.  409,  116  N.  E.  273 ;  Van  Tuyl  v.  Car- 
penter, 135  Tenn.  629,  188  S.  W.  234;  Mc- 
Laughlin v.  Kimball,  20  Utah,  254,  58  Pac. 
685,  77  Am.  St  Rep.  908;  Steinke  v.  Loof- 
bourow,  17  Utah,  252,  54  Pac,  120;  Hale  v. 
Alllnson,  188  U.  S.  56,  23  Sup.  Ct  244,  47  L. 
Ed.  380;  Finney  v.  Guy,  189  U.  S.  335,  23 
Sup.  Ct  558,  47  L.  Ed.  839. 

In  Morse  on  Banks  and  Banking,  after 
stating  who  may  sue  for  unpaid  installments 
upon  subscription  for  shares,  it  Is  said: 

"But  If  the  demand  is  for  further  contribu- 
tion beyond  the  amount  of  the  par  value  of  the 
shares  already  paid  or  due  under  the  original 
subscriptions,  then  it  would  seem  that  unless 
the  statute  expressly  makes  the  sums  thus 
contributed  assets  of  the  corporation,  and  di- 
rectly gives  the  right  of  collection  to  the  receiver 
or  trustee,  the  suit  should  properly  be  brought 
by  the  creditors  whose  claims  are  to  be  paid  out 
of  the  proceeds.  It  Is  their  sole  and  peculiar 
right  which  they  are  at  liberty  to  enforce  when 
they  please  or  altogether  to  forego.  There  seems 
to  be  no  ground  upon  which  any  other  person 
could  sustain  suits  of  this  description,  and 
hence  it  has  been  regarded  as  proper  for  the 
creditors  themselves  to  bring  them." 

The  principle  Is  stated  In  Clark  &  Mar- 
shall on  Private  Corporations  at  the  section 
cited  as  follows: 

"In  the  absence  of  provision  to  the  contrary, 
the  individual  liability  for  corporate  debts  im- 
posed upon  the  stockholders  of  a  corporation  by 
a  charter,  statutory,  or  constitutional  provision 
is  solely  for  the  benefit  of,  and  directly  to,  cred- 
itors, and  they  only  can  enforce  the  same.  The 
liability  Is  not  imposed  for  the  benefit  of  the 
corporation,  and  is  not  in  any  sense  a  part  of 
the  assets,  like  unpaid  subscriptions  of  stock, 
and,  unless  so  provided  by  statute,  it  cannot 
be  enforced  by  the  corporation  itself,  by  as- 
sessment or  otherwise,  even  for  the  purpose  of 
raising  a  fund  for  the  payments  of  debts.  It 
follows  that  the  liability  does  not  pass  under 
an  assignment  by  the  corporation  for  the  ben- 
efit of  creditors,  so  as  to  entitle  the  assignee 
to  enforce  it;  nor,  in  the  absence  of  provision 
to  such  effect,  can  the  liability  be  enforced  by 
an  assignee  or  receiver  in  bankruptcy  or  insol- 
vency of  the  corporation,  or  by  an  agent  ap- 
pointed by  the  stockholders  to  wind  up  the  af- 
fairs of  the  corporation,  or  by  a  receiver  ap- 
pointed by  a  court  of  equity,  whether  appointed 
,  at  the  suit  of  a  stockholder  or  at  the  suit  of  a 
j  creditor,  and  whether  he  is  a  general  receiver 
I  invested  with  all  the  'estate,  property,  and  eq> 
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nitHble  interests  of  the  corporation/  or  a  special 
receiver  appointed  for  the  purpose." 

In  7  Corpus  Juris,  618,  it  is  said  on  this 
subject: 

"Under  some  statutes  the  action  to  enforce 
the  liability  of  stockholders  is  properly  brought 
by  the  receiver  Of  the  bank,  or  it  may  be 
brought  either  by  the  receiver  or  by  the  cred- 
itors; but  where  the  statute  does  not  designate 
by  whom  such  an  action  shall  be  brought,  the 
right  of  a  receiver  to  sue  depends  on  the  view 
taken  of  the  character  of  the  stockholders'  lia- 
bility, so  that,  if  it  is  regarded  as  a  corporate 
asset,  the  receiver  can  sue  therefor,  while,  if 
it  is  not  so  regarded,  a  suit  cannot  be  brought 
by  the  receiver,  but  only  by  the  creditors." 

It  seems  clear  that  where,  in  addition  to 
imposing  the  liability  upon  stockholders,  the 
statute  declares  such  liability  an  asset  of  the 
corporation,  the  receiver  is  vested  with  title 
thereto  and  the  right  to  enforce  it  Some 
statutes  so  providing  go  beyond  that,  and  also 
provide  for  the  enforcement  of  the  liability 
by  the  receiver,  assignee,  or  other  officer  hav- 
ing the  right  to  collect  and  distribute  the 
corporate  assets.  Where,  without  declaring 
the  liability  to  be  an  asset  of  the  corporation, 
the  receiver  is  required  or  authorized  to  en- 
force the  liability,  it  is  held  that  he  Is  not 
then  merely  the  ordinary  chancery  receiver, 
but  that  the  legal  effect  of  such  provision  is  to 
make  him  a  quasi  assignee  and  representative 
of  the  creditors,  vested  as  such  with  their 
rights  of  action  against  stockholders;  and 
upon  that  ground  his  right  to  sue  In  a 
foreign  Jurisdiction  is  sustained.  Bernhelmer 
v.  Converse,  206  U.  S.  516,  27  Sup.  Ct  755, 
51  L.  Ed.  1163;  Converse  v.  Hamilton,  224 
U.  S.  243,  32  Sup.  Ct.  415,  56  L.  Ed.  749,  Ann. 
Cas.  1913D,  1292 ;  1  Cook  on  Corp.  (6th  Ed.) 
218. 

And  the  right  of  the  receiver  to  maintain 
such  an  action  in  a  foreign  state  is  sustained 
also  where  the  statute,  though  silent  as  to 
the  procedure  for  enforcing  the  liability,  has 
been  construed  by  the  highest  court  of  the 
state  in  which  it  was  enacted  as  requiring 
or  authorizing  the  liability  to  be  enforced  by 
the  receiver,  and  upon  substantially  the  same 
ground  as  where  the  power  Is  expressly  con- 
ferred by  the  statute.  Howarth  v.  Lombard, 
175  Mass.  570,  56  N.  E.  888,  49  L.  R.  A.  301 ; 
Howarth  v.  Angle,  162  N.  Y.  179,  56  N.  E.  489, 
47  L.  R.  A.  725;  Howarth  v.  Ellwanger  (C.  C.) 
86  Fed.  54.  These  cases  were  brought  by  a 
receiver  appointed  In  the  state  of  Washing- 
ton, to  recover  upon  the  liability  of  stock- 
holders Imposed  by  the  Constitution  and  a 
statute  of  that  state,  under  which,  as  con- 
strued by  the  Supreme  Court  of  the  state,  in 
connection  with  other  statutes,  the  liability 
becomes  part  of  the  corporate  assets,  and  is 
enforceable  only  by  a  receiver  of  the  insolv- 
ent bank.  See  Wilson  v.  Book,  13  Wash. 
676,  43  Pac.  »39. 

And  In  Howarth  v.  Lombard,  supra,  said 


construction  was  held  to  be  binding  upon  the 
Massachusetts  court.  In  Howarth  v.  Angle, 
the  court  said  that  the  "implied  promise"  of 
the  stockholder  as  to  such  statutory  lia- 
bility "runs  to  the  creditors,  and  may,  ac- 
cording to  the  common  law  of  the  state 
where  it  was  made,  be  enforced  for  the  bene- 
fit of  creditors  by  a  receiver  of  the  corpo- 
ration appointed  to  wind  up  its  afflairs"; 
and,  further,  referring  to  the  decision  of  the 
Supreme  Court  of  Washington  respecting  the 
nature  of  the  liability,  "the  statutory  liability 
of  stockholders  is  an  asset  of  the  insolvent 
bank,  'the  title  to  which  was  in  said  receiver 
as  a  trust  fund  for  the  purpose  of  satisfying 
the  claims  of  creditors."  In  Howarth  v. 
Ellwanger,  the  court  said: 

"The  courts  of  Washington  have  decided  that 
this  liability  can  only  be  enforced  by  a  receiver 
under  the  direction  of  the  court  [citing  cases]. 
The  practical  effect  of  a  ruling  that  a  receiver 
cannot  maintain  the  suit  would  be  to  render 
the  law  nugatory  as  to  all  but  resident  stock- 
holders. The  Washington  courts  having  ruled 
that  a  receiver  only  can  bring  the  suit,  it  is 
manifest,  should  the  federal  courts  and  other 
state  courts  hold  that  he  cannot  maintain  the 
action,  that  the  defendant  not  only,  but  all 
stockholders  beyond  the  jurisdiction  of  the 
Washington  courts,  will  escape  a  liability  in- 
tended to  be  uniform  and  for  the  benefit  of  all 
creditors." 

The  distinction  in  this  respect,  under  the 
decisions  above  referred  to,  between  an  ordi- 
nary chancery  receiver  and  one  who  is  au- 
thorized by  statute  to  enforce  the  liability, 
when  the  action  is  brought  in  a  foreign  Juris- 
diction, is  well  illustrated  by  two  cases  above 
cited,  decided  by  the  Supreme  Court  of  the 
United  States:  Hale  v.  Allinson,  188  U.  S.  56, 
23  Sup.  Ct.  244,  47  L.  Ed.  380,  and  Converse 
v.  Hamilton,  224  U.  S.  243,  32  Sup.  Ct  415, 
56  L.  Ed.  749,  Ann.  Cas.  1913D,  1292.  Each 
was  an  action  brought  by  a  receiver  of  an 
Insolvent  Minnesota  corporation  to  enforce 
an  alleged  double  liability  under  the  Consti- 
tution and  statutes  of  that  state.  In  Hale  v. 
Allinson  it  appeared  that  the  statute  provid- 
ed a  remedy  for  enforcing  the  liability,  which 
did  not  include  or  authorize  an  action  by  the 
receiver.  And  the  Supreme  Court  of  Minne- 
sota had  decided  that  the  statute  provided 
the  only  remedy,  a  single  action,  in  which  all 
persons  having  or  claiming  an  Interest  in  the 
subject  should  be  joined  or  particularly  rep- 
resented, and  their  respective  rights,  equities, 
and  liabilities  finally  settled  and  determined: 
that  the  receiver  of  an  Insolvent  corporation 
was  not  a  proper  person  to  bring  such  action : 
and  that  a  receiver  could  not  maintain  an 
action  to  enforce  the  superadded  liability. 
The  action  was  brought  In  a  circuit  court  of 
the  United  States  in  Pennsylvania,  where  a 
demurrer  to  the  bill  was  sustained;  the  de- 
murrer stating,  among  others,  two  grounds, 
upon  each  of  which  It  was  held  that  the  judg- 
ment sustaining  the  demurrer  should  be 
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■affirmed,  via.:  (1)  That  the  receiver  had  no 
right  to  sue  In  the  courts  of  a  state  foreign 
to  that  in  which  he  was  appointed ;  (2)  that 
If  he  had  a  right  to  sue  there,  no  ground  of 
equitable  jurisdiction  was  set  forth  in  the 
bill,  but  the  remedy.  If  any,  was  at  law.  We 
are  concerned  here  principally  with  the  dis- 
cussion of  the  first  ground. 

Having  referred  to  the  decisions  of  the 
Minnesota  Supreme  Court  denying  the  right 
of  the  receiver  to  maintain  an  action -to  en- 
force the  liability,  tbe  court  said: 

"If  a  receiver  cannot  maintain  this  kind  of 
an  action  in  the  courts  of  his  own  state,  because 
its  statute  provides  another  in  the  name  of  a 
creditor,  or  permits  it  only  after  the  perform- 
ance of  conditions  precedent  which  he  has  not 
performed,  he  cannot,  although  appointed  in  the 
state,  maintain  such  action  in  a  foreign  juris- 
diction. •  *  *  This  would  seemingly  be 
enough  to.  compel  the  affirmance  of  the  judg- 
ment herein,  when  we  see  that  the  Minnesota 
Supreme  Court  has  held  that  a  receiver  cannot 
maintain  such  an  action  as  this  in  the  courts 
of  that  state.  *  *  *  We  are  of  opinion,  fol- 
lowing the  decisions  of  the  highest  court  of 
Minnesota,  that  the  statutes  of  that  state  do 
aot  provide  for  the  appointment  of  a  receiver 
to  recover  as  such  the  amount  of  the  added  lia- 
bility of  the  nonresident  shareholders  to  cred- 
itors of  an  insolvent  corporation.  They  do  not 
provide  that  such  liability  shall  be  assets  of  the 
corporation,  to  be  recovered  by  the  receiver  and 
payable  to  its  creditors  when  such  liability  is 
enforced  and  the  money  recovered.  There  is  no 
transfer  M  any  right  or  title  to  a  receiver  to 
enforce  tne  liability  (certainly  not  as  to  nonresi- 
dent stockholders),  nor  is  it  a  case  where  any 
assignment  of  such  right  by  the  creditor*  has 
been  made,  so  that  the  receiver  is,  in  fact,  an 
assignee  of  the  persons  interested  in  the  re- 
covery from  the  stockholders." 

And  the  court  said  further  that  It  was  a 
simple  case  of  the  appointment,  authorized 
by  statute,  of  a  receiver  by  a  court  of  equity 
In  the  exercise  of  Its  general  jurisdiction, 
with  no  title  to  tbe  fund  in  him,  and  where 
he  "acts  simply  as  the  arm  of  the  court,  with- 
out any  other  right  or  title,"  and  that  "the 
question  of  comity  cannot  avail  In  a  case 
where  the  courts  of  the  state  in  which  the  re- 
ceiver was  appointed  hold  that  an  action  sim- 
ilar to  the  one  brought  in  the  foreign  juris- 
diction cannot  be  maintained  by  him  in  the 
courts  of  the  state  of  his  appointment." 

In  that  case  It  appeared  also  that  the  re- 
ceiver, by  order  of  the  court  appointing  him, 
had  been  "authorized,  empowered  and  direct- 
ed to  Institute  and  prosecute  all  such  ac- 
tions or  proceedings  in  foreign  jurisdictions 
as  may  be  necessary"  for  the  purpose  of  en- 
forcing the  liability  of  nonresident  stock- 
holders. As  to  that  matter  the  court  said 
that  the  nonresident  stockholders  were  only 
nominal  parties  in  the  Minnesota  suit;  that 
no  service  of  process  was  made  upon  one  of 
them ;  that  no  judgment  was  rendered 
against  them ;  and  that  the  action  was  not 
therefore  ancillary  or  auxiliary  to  the  Min- 


nesota decree,  and  did  not  aid  in  the  enforce- 
ment of  that  decree  because  there  was  no 
decree  against  such  stockholders  to  be  en- 
forced. 

It  appeared  in  the  case  of  Converse  v. 
Hamilton,  which  had  been  brought  in  a  state 
court  in  Wisconsin,  that  another  statute  had 
been  enacted  in  Minnesota  not  involved  in 
the  case  of  Hale  v.  Allinson,  which  prescribed 
the  mode  of  enforcing  the  liability  pursued  in 
the  case  then  before  the  court,  that  by  such 
later  statute  provision  was  made  for  bring- 
ing in  all  creditors  Into  a  sequestration  suit, 
for  the  presentation  and  adjudication  of  their 
claims,  ascertaining  the  relation  of  the  cor- 
porate debts  and  expenses  of  receivership  to 
the  available  assets,  and  whether  and  to 
what  extent  a  resort  to  the  double  liability  of 
stockholders  was  necessary,  for  levying  as- 
sessments upon  stockholders  necessary  to  pay 
the  debts,  and  for  investing  the  receiver  with 
authority  to  collect  such  assessments  on  be- 
half of  the  creditors,  and  to  maintain  actions 
therefor  against  each  stockholder,  severally, 
in  Minnesota,  "or  in  any  other  state  or  coun- 
try where  such  stockholder,  or  any  property 
subject  to  attachment,  garnishment  or  other 
process  in  an  action  against  such  stockholder, 
may  be  found." 

Referring  to  that  statute,  after  stating 
that  under  the  earlier  statute  a  receiver  could 
not  sue  on  behalf  of  the  creditors  in  a  home 
court  or  elsewhere,  citing  Hale  v.  Allinson, 
supra,  and  Finney  v.  Guy,  189  U.  S.  835,  23 
Sup.  Ct  558,  47  L.  Ed.  839,  the  court  said: 

"Under  this  statute,  as  interpreted  by  the 
Supreme  Court  of  the  state,  as  also  by  this 
court,  the  receiver  is  not  an  ordinary  chancery 
receiver  or  arm  of  the  court  appointing  him, 
but  a  quasi  assignee  and  representative  of  tbe 
creditors,  and  when  the  order  levying  the  as- 
sessment is  made  he  becomes  invested  with  the 
creditors'  rights  of  action  against  the  stockhold- 
ers, and  with  full  authority  to  enforce  the  same 
in  any  court  of  competent  jurisdiction  in  the 
state  or  elsewhere.  Straw  &  Ellsworth  Co.  v. 
Kilbourne  Co.,  supra  [80  Minn.  125,  83  N.  W. 
36] ;  Bernheimer  v.  Converse,  supra  [206  U. 
a  516,  27  Sup.  Ct  755,  51  L.  Ed.  1163]. 
*  *  *  It  is  true  that  an  ordinary  chancery 
receiver  is  a  mere  arm  of  the  court  appointing 
him,  is  invested  with  no  estate  in  the  property 
committed  to  his  charge,  and  is  clothed  with  no 
power  to  exercise  his  official  duties  in  other 
jurisdictions.  Booth  v.  Clark,  17  How.  322  [15 
L.  Ed.  164];  Hale  v.  Allinson,  188  U.  S.  56 
[23  Sup.  Ct.  244,  47  L.  Ed.  380] ;  '  Great  West- 
ern Mining  &  Mfg.  Co.  v.  Harris,  198  U.  S. 
561  [25  Sup.  Ct.  770,  49  L.  Ed.  1163].  But 
here  the  receiver  was  not  merely  an  ordinary 
chancery  receiver,  but  much  more.  By  tbe 
proceedings  in  the  sequestration  suit,  had  con- 
formably to  the  laws  of  Minnesota,  he  became 
a  quasi  assignee  and  representative  of  the 
creditors,  was  invested  with  their  rights  of  ac- 
tion against  the  stockholders,  and  was  charged 
with  the  enforcement  of  those  rights  in  the 
courts  of  that  state  and  elsewhere.  So  when  he 
invoked  the  aid  of  the  Wisconsin  court  the  case 
presented  was,  in  sabatance,  that  of  a  trustee. 


Digitized  by 


Wyo.) 


MILLER  v.  AMORETTI 
(1S1  P.) 


425 


clothed  with  adequate  title  for  the  occasion, 
aeeking  to  enforce,  for  the  benefit  of  his  cestuis 
que  truatent,  a  right  of  action,  transitory  in 
character,  against  one  who  was  liable  contract- 
ually and  severally,  if  at  all." 

The  court,  in  the  same  opinion,  had  said 
that— 

"The  liability  is  not  to  the  corporation,  bnt 
to  the  creditors  collectively,  is  not  penal,  but 
contractual,  is  not  joint,  but  several,  and  the 
mode  and  means  of  its  enforcement  are  subject 
to  legislative  regulation." 

Now,  In  the  case  here,  while  the  petition 
alleges  that  the  stockholder  is  liable  to  the 
extent  of  the  par  value  of  bis  stock  for  the 
bank's  indebtedness,  and  sets  out  the  statute 
declaring  the  liability,  and  also  two  sections 
providing  for  the  appointment  of  a  receiver 
under  stated  conditions,  the  matter  of  the 
recovery  of  the  liability  is  not  mentioned  in 
either  of  the  sections  pleaded,  and  it  is  not 
alleged  or  claimed  that  there  is  any  statute 
in  Montana  prescribing  the  procedure  or 
method  for  enforcing  such  liability,  or  de- 
claring that  the  receiver  shall  have  power 
or  authority  to  enforce  or  collect  the  same,  or 
directing  that  he  do  so,  or  that  the  statutes 
set  out  in  the  petition  have  been  construed 
by  the  Supreme  Court  of  Montana  as  con- 
ferring such  authority  upon  the  receiver. 
Some  contention  is  made  upon  the  provision 
that  the  Attorney  General's  petition  for  the 
appointment  of,  a  receiver  "shall  be  control- 
ling and  by  the  court  so  considered  and  acted 
upon,  even  though  stockholders,  creditors  or. 
o there  may  have  filed  application  for  the  ap- 
pointment of  a  receiver."  But  that  provision 
does  not  seem  to  mean  anything  more  than 
that  the  receiver  shall  be  appointed  in  the 
proceeding  Instituted  by  the  Attorney  Gener- 
al, by  direction  of  the  Governor,  rather  than 
in  another  pending  proceeding  brought  by 
stockholders  or  creditors,  in  case  of  conflict 
between  any  such  proceedings. 

Upon  the  allegations  of  the  petition,  there- 
fore, the  case  seems  to,  be  controlled  by  the 
general  rule  that  the  liability  is  not  an  as- 
set of  the  corporation,  but  runs  directly  to 
the  creditors,  and  is  not  enforceable  by  a 
receiver  having  no  greater  rights  than  the 
ordinary  chancery  receiver.  And  there  Is 
nothing  In  the  statutory  provisions  for  the 
appointment  of  a  receiver,  set.  out  in  the 
petition,  making  him  anything  more  than  an 
officer  or  the  arm  of  the  court  appointing 
him  for  the  collection  and  distribution  of  the 
corporate  assets,  and  to  wind  up  the  busi- 
ness of  the  bank.  The  conclusion  would  nec- 
essarily follow.  In  our  opinion,  that  the  re- 
ceiver does  not  show  a  right  to  maintain  this 
action. 

[3]  But  we  are  materially  aided  in  thus  in- 
terpreting the  statutes  by  the  officially  pub- 
lished decisions  of  the  highest  court  In  Mon- 
tana on  the  subject,  for  we  find  that  the 
statutes  have  been  considered  and  construed 


by  the  Supreme  Court  of  that  state.  In  a 
decision  by  that  court  in  November,  1914,  it 
was  held  that  the  receiver  of  an  Insolvent 
bank,  like  the  receiver  in  charge  of  the  es- 
tate of  any  other  insolvent,  is  the  arm  of  the 
court  to  accomplish  the  distribution  of  the 
assets  of  the  insolvent,  and  occupies  a  posi- 
tion in  no  respect  different  from  that  of  the 
insolvent  prior  to  the  appointment,  and 
that  he  becomes  merely  the  assignee  of  the 
insolvent,  and  has  exactly  the  same  rights. 
Williams  v.  Johnson,  60  Mont.  7,  144  Pac. 
768,  Ann.  Cas.  1916D,  595.  In  a  more  re- 
cent case,  in  which  the  receiver  In  this  case 
appears  to  have  been  a  party  representing 
the  same  Insolvent  bank,  the  same  court 
again  had  occasion  to  consider  the  character 
of  such  a  receivership,  and  said: 

"A  receivership  and  an  assignment  for  the 
benefit  of  creditors  are  two  different  things 
(Babcock  v.  Maxwell,  21  Mont.  507,  513,  54  Pac. 
943),  but  this  court  has  said  that  the  position 
of  a  receiver  is  no  better  and  no  higher  than  that 
of  an  assignee;  he  occupies  a  situation  not  ma- 
terially different  from  that  of  the  insolvent  prior 
to  the  appointment ;  he  is  the  arm  of  the  court 
to  accomplish,  when  necessary,  the  distribution 
of  the  assets  of  the  insolvent  according  to  the 
rights  of  those  entitled  thereto"  (citing  Williams 
v.  Johnson,  supra).  Mtn&  Acc.  &  Liability  Co. 
v.  Miller,  Receiver  of  Farmers'  Bank  of  Bridger, 
54  Mont  377,  170  Pac.  760,  L.  R.  A.  1918C, 
954. 


And  In  Barth  v.  Pock,  51  Mont  418,  155 
Pac  282,  that  court  held  that  the  receiver  of 
an  Insolvent  bank  cannot  maintain  an  action 
to  enforce  the  liability  of  its  stockholders 
under  the  statute  aforesaid,  and  that  it  can 
only  be  enforced  by  creditors. 

That  case  was  decided  in  December,  1915, 
prior  to  the  filing  of  the  first  amended  peti- 
tion in  this  case,  and  nearly  a  year  before 
the  second  amended  petition  was  filed.  In 
that  action,  which  was  brought,  apparently 
by  creditors,  against  certain  stockholders  of 
an  Insolvent  bank,  the  State  Savings  Bank 
of  Butte,  to  enforce  their  liability  under  the 
Montana  statute,  the  court  had  before  it  two 
questions  affecting  that  liability:  First,  the 
stockholder's  right  to  set  off  against  his  lia- 
bility the  amount  of  the  bank's  indebtedness 
to  him ;  and,  second,  the  liability  of  a  stock- 
holder upon  stock  which  had  been  donated 
by  him  to  the  bank  some  time  prior  to  its 
suspension  for  the  purpose  of  increasing  its 
surplus  and  providing  a  fund  to  pay  losses 
incurred  by  the  bank,  and  which  remained, 
unsold  at  the  time  of  its  failure.  Explain- 
ing the  reasons  for  denying  the  asserted  right 
of  set-off,  and  holding  the  stockholder  liable 
on  the  unsold  donated  stock,  the  court  de- 
fined the  nature  of  the  liability  under  the 
statute,  and  declared  that  it  could  not  be 
enforced  by  the  bank  or  its  receiver,  but 
only  in  a  suit  by  creditors.  When  discuss- 
ing the  alleged  right  of  set-off  the  court  said:: 
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"The  doable  liability  of  a  stockholder  in  a 
banking  corporation  is  in  its  nature  contractual 
and  not  penal.  *  *  •  The  liability  is  several 
and  individual,  created  by  statute  in  favor  of 
ail  who  are  creditors  at  the  date  of  the  bank's 
failure.  Under  this  statute,  the  fund  collected 
from  an  assessment  upon  the  stock  is  held  in 
trust  for  a  ratable  distribution  among  all  the 
creditors,  and  its  character  is  such  as  to  preclude 
the  idea  that  a  stockholder  may  have  his  cred- 
itor's claim  set -off  against  bis  stockholder's  lia- 
bility. The  two  claims  do  not  arise  in  the  same 
right.  His  claim  is  against  the  bank,  while  his 
liability  is  to  the  creditors— not  to  the  bank." 

And,  considering  the  question  of  the  lia- 
bility apon  the  donated  stock,  upon  the  con- 
tention that  under  the  decisions  of  the  court 
to  the  effect  that  a  domestic  corporation  may 
purchase  its  own  stock  it  must  also  have  the 
right  to  accept  a  gift  thereof,  resulting  in  re- 
lieving the  stockholder  from  liability  upon 
the  stock  so  donated,  the  court  said,  after 
stating  that  a  distinction  is  clearly  drawn 
in  that  state  between  a  trading  and  a  bank- 
ing corporation: 

"The  statutory  doable  liability  of  a  stockhold- 
er is  peculiar  to  the  law  governing  banking  cor- 
porations—including therein  trust  companies. 
The  creditor  of  a  trading  corporation  must  look 
to  the  corporation's  assets  for  the  discharge  of 
his  claim,  but,  in  a  sense,  the  creditor  of  a  bank- 
ing corporation  has  double  security.  He  may 
look  to  all  the  assets  of  the  bank  in  the  first 
instance,  and,  if  they  are  not  sufficient,  he  may 
then  call  upon  the  stockholders  to  contribute  a 
fund  which  may  equal  the  par  value  of  the  en- 
tire authorised  capital.  Over  such  fund  the 
corporation  has  no  control.  It  cannot  release  a 
stockholder  from  all  or  any  portion  of  his  lia- 
bility, and  neither  it  nor  the  receiver  in  charge 
of  its  affairs  can  even  maintain  an  action  for 
its  enforcement,  for  it  is  not  a  corporate  asset. 
Zang  v.  Wyan*  25  Colo.  651,  71  Am.  St  Rep. 
145,  56  Pac.  565;  Farmers'  Bank  v.  Scott, 
144  Ky.  575,  139  S.  W.  801.  It  is  a  reserve 
trust  fund  created  for  the  benefit  of  creditors, 
and  under  our  statute  must  be  distributed  rata- 
bly to  all  of  them.  Its  character  is  so  far  dis- 
tinct that  collection  can  be  enforced  only  at 
the  suit  of  all  the  creditors  or  by  one  or  more 
creditors  for  the  use  and  benefit  of  all.  Bank 
v.  Scott,  above ;  3  Clark  &  Marshall  on  Private 
Corporations,  p.  2584  ;  3  R.  C.  L.  412." 

That  construction  of  the  statute  by  the 
Montana  Supreme  Court  is  certainly  per- 
suasive as  to  its  Interpretation  in  this  case, 
and  should  be  followed  by  this  court,  even 
If  we  might  be  of  the  opinion  that  it  should 
be  construed  otherwise,  unless  it  was  not 
necessary  to  a  decision  of  any  question  then 
before  the  court  And  we  do  not  feel  at  lib- 
erty to  regard  it  as  mere  dictum.  The  state- 
ment that  an  action  to  enforce  the  liability 
cannot  be  maintained  by  the  receiver  of  the 
bank  may  not  have  been  necessary,  since  it 
does  not  appear  that  the  receiver  was  a  party 
to  the  case.  But  creditors  were  parties,  as 
we  understand  the  case,  seeking  as  plain- 
tiffs to  recover  upon  the  liability,  and  the 


court's  statement  that  collection  can  be  en- 
forced only  by  the  creditors  or  by  one  or 
more  creditors  for  the  use  and  benefit  of  all 
seems  to  have  been  pertinent,  though  per- 
haps outside  the  issues  presented  by  the  de- 
fenses considered  in  the  opinion;  and  the 
result  was  an  affirmance  of  a  judgment  In 
favor  of  the  creditors. 

If  the  statement  as  to  the  right  of  a  re- 
ceiver to  enforce  the  liability  might  be  held 
so  far  from  necessary  to  a  decision  of  the 
case  as  to  amount  to  mere  dictum,  what  was 
said  as  to  the  nature  of  the  liability — that  it 
is  not  a  corporate  asset  that  the  corporation 
has  no  control  over  it,  that  neither  it  nor  its 
receiver  can  release  a  stockholder  from  his 
liability,  and  that  the  liability  Is  to  creditors 
and  not  to  the  bank — cannot  we  think,  be 
considered  as  unnecessary  to  a  decision  In 
the  case  upon  the  questions  presented.  That 
the  liability  is  to  the  creditors  and  not  to 
the  bank  was  stated  as  a  reason  precluding 
the  Idea  that  a  stockholder  might  have  his 
claim  as  a  creditor  set  off  against  his  liabil- 
ity. That  It  Is  not  a  corporate  asset  or, 
when  collected,  a  fund  over  which  the  corpo- 
ration has  any  control,  and  that  the  bank 
cannot  release  the  liability,  were  stated  as 
grounds  for  the  conclusion  that  a  donation 
by  a  stockholder  of  part  of  his  stock  to  the 
bank  did  not  relieve  him  from  liability  there- 
on, where  It  remained  unsold  at  the  time 
of  the  bank's  failure.  And  upon  these  sever- 
al points  so  decided,  and  the  other  decisions 
of  the  Montana  court  above  cited,  holding 
that  the  receiver  of  an  Insolvent  bank  is  the 
arm  of  the  court  for  distributing  the  corpo- 
rate assets,  that  he  is  merely  tne  assignee  of 
the  Insolvent,  that  he  occupies  a  position  in 
no  respect  different  from  that  of  the  insol- 
vent prior  to  bis  appointment,  and  has  ex- 
actly the  same  rights,  it  would  follow,  and 
we  might  reasonably  expect  said  court  to 
hold,  that  an  action  could  not  be  maintained 
by  the  receiver  to  enforce  the  statutory  lia- 
bility of  stockholders.  What  was  said  as  to 
that  matter  does  not  appear  to  have  been 
questioned  in  any  subsequent  case,  and  we 
think  it  may  be  accepted  as  controlling  the 
procedure  In  Montana  respecting  the  author- 
ity of  the  receiver  to  enforce  such  liability. 
It  Is  In  harmony  with  the  prevailing  rule, 
which,  in  the  absence  of  a  ruling  in  Montana 
to  the  contrary,  we  would  feel  compelled  to 
hold  applicable  upon  the  facts  in  the  case. 

[4]  It  is  chiefly  argued  by  counsel  for  the 
receiver  that  a  decision  denying  his  right  to 
recover  upon  the  liability  will  violate  section 
1  of  article  4  of  the  federal  Constitution,  re- 
quiring that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords, and  Judicial  proceedings  of  every  other 
state.  But  it  Is  well  settled  that  said  pro- 
vision does  not  prevent  an  Inquiry  Into  the 
jurisdiction  of  the  court  which  rendered  the 
judgment  over  the  subject-matter,  or  the  par- 
ties affected  by  it,  or  Into  the  facts  necessary 
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to  give  the  original  court  jurisdiction.  2 
Watson  on  Const.  1196 ;  Tucker  on  Const.  § 
306;  Simmons  v.  Saul,  138  U.  S.  439, 11  Sup. 
Ct.  369,  34  L  Ed.  1054;  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  Ed.  897;  Reynolds 
v.  Stockton,  140  U.  S.  254,  11  Sup.  Ct.  773, 
35  L.  Ed.  464.  And  the  contention  here  is 
completely  answered  in  Hale  v.  Allinson,  su- 
pra, where  a  similar,  but  much  clearer  and 
more  comprehensive,  order  had  been  made 
by  the  court  appointing  the  receiver ;  and  al- 
so, under  like  conditions,  in  Finney  v.  Guy, 
supra. 

The  contention  was  directly  made  in  Fin- 
ney v.  Guy  that  the  Wisconsin  court  had  fail- 
ed to  give  full  faith  and  credit  to  the  laws 
and  judgments  of  the  state  of  Minnesota,  but 
it  was  held  by  the  Supreme  Court  of  the 
Unjted  States  that  in  refusing  to  allow  the 
receiver  appointed  in  Minnesota  to  maintain 
the  action,  although  he  had  been  expressly 
authorized  to  proceed  against  stockholders 
in  other  jurisdictions  by  an  order  of  the 
court  appointing  him,  the  courts  of  Wisconsin 
did  not  fail  to  give  full  faith  and  credit  to 
the  laws  and  judgments  of  Minnesota,  since 
the  Supreme  Court  of  Minnesota  had  decided 
that  the  liability  was  not  enforceable  by  the 
receiver. 

We  conclude  that  it  was  not  error  to  sus- 
tain the  demurrer,  and  the  judgment  will  be 
affirmed. 

Affirmed. 

t  BEARD,  C.  J.,  concurs. 

*  BLYDENBURGH,  J.,  being  ill,  did  not 

participate  in  the  decision. 
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(Supreme  Court  of  Wyoming.   Jnne  8,  1919.) 

Error  to  District  Court,  Fremont  County; 
Chas.  E.  Winter,  Judge. 

Action  by  H.  B.  Miller,  as  Receiver  of  the 
Farmers*  State  Bank  of  Bridger,  Mont.,  a  cor- 
poration, against  Mrs.  J.  L  Palmer,  nee  Mrs. 
Marie  Amoretti.  From  the  court's  ruling  in 
sustaining  a  demurrer  to  plaintiff's  petition  as 
amended,  and  a  judgment  entered  for  defend- 
ant, plaintiff  brings  error.  Affirmed. 

E.  H.  Fourt,  of  Lander,  for  plaintiff  in  error. 
John  Dillon,  of  Lander,  for  defendant  in  er- 
ror. 

POTTER,  J.  This  case  involves  the  same 
questions  and  upon  the  same  facts  that  are 
considered  in  Miller,  as  Receiver,  v.  Amoretti, 
181  Pac  420,  this  day  decided.  The  two  cases 
were  submitted  together.  It  is  alleged  that  Mrs. 
Palmer,  the  defendant,  is  the  owner  of  12% 
shares  of  the  stock  of  the  Farmers'  State  Bank 
of  Bridger,  Mont.,  and  it  is  sought  to  recover,  in 
this  suit  by  the  receiver  of  said  bank,  her  super- 


added liability,  under  the  Montana  statute.  A 
demurrer  to  the  petition,  as  amended,  was  sus- 
tained, and  upon  the  plaintiff  refusing  to  fur- 
ther plead,  judgment  was  rendered  for  the  de- 
fendant. The  case  being  here  on  error,  the  judg- 
ment is  affirmed  on  the  grounds  and  for  the  rea- 
sons stated  in  the  opinion  in  the  case  aforesaid 
of  Miller  v.  Amoretti. 
Affirmed. 

BEARD,  C.  J.,  concurs. 
BLYDENBURGH,  J.,  being  ffl,  did  not  par- 
ticipate in  the  decision. 


(26  N.  M.  SBC) 

DE  FAYETTE  et  al  v»  VAUGHN.  (No.  2125.) 

(Supreme  Court  of  New  Mexico.   May  19, 
1919.) 

(Byttabua  by  tU  Court.) 

Appeal  and  Ebbob  «=>351(1)— Time  fob  Ap- 
peal—Statute. 
Under  an  order  allowing  an  appeal  dated 
May  26,  1917,  and  filed  June  8,  1917,  which 
order  appellant  admits  was  not  signed  until 
June  8, 1917,  the  appellant  is  not  within  the  six 
months  which  the  statute  allows  for  appeals 
from  the  district  to  the  Supreme  Court,  where 
the  order  appealed  from  is  dated  November  28, 
1916,  vacating  a  default  judgment,  even  if  it  is 
admitted  that  such  order  vacating  a  judgment  is 
a  final  judgment,  from  which  an  appeal  may  be 
taken  under  section  1,  c.  77,  Laws  1915. 


Appeal  from  District 
County;  Abbott,  Judge. 


Court,   Santa  Fe 


Action  by  Carlota  G.  De  Fayette  and  oth- 
ers against  Martha  P.  Vaughn;  H.  S.  Bow- 
man, administrator,  substituted.  Judgment 
against  defendant  by  default,  motion  to  va- 
cate default  and  stay  execution  and  to  per- 
mit filing  of  answer  to  amended  complaint 
granted,  and  plaintiffs  appeal.  Appeal  dis- 
missed. 

E.  P.  Davies,  of  Santa  Fe,  for  appellants. 
H.  S.  Bowman,  of  Santa  Fe,  for  appellee. 

RAYNOLDS,  J.  The  original  complaint 
in  this  case  was  filed  on  February  18,  1916. 
The  defendant  interposed  a  demurrer  there- 
to, which  was  filed  on  March  8, 1916.  Plain- 
tiff below,  appellant  here,  elected  to  plead 
over  without  a  ruling  on  the  demurrer,  and 
on  June  2,  1916,  filed  her  first  amended  com- 
plaint. On  July  14,  1916,  42  days  thereafter, 
appellee  filed  a  motion  for  an  order  to  re- 
quire the  appellant  to  give  security  for 
costs.  On  July  19,  1916,  a  certificate  of  non- 
appearance was  filed  by  the  clerk  of  the  dis- 
trict court,  and  on  July  24,  1916,  appellee 
was  declared  to  be  In  default,  and  judgment 


<6=3 For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numh«ed  Digests  and  Indexes 
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rendered  against  her,  as  prayed  in  said 
amended  complaint  Execution  was  issued 
on  October  24,  1916.  On  November  25,  1916, 
more  than  60  days  after  the  entry  of  Judg- 
ment, appellee  filed  a  motion  to  vacate  said 
judgment,  to  stay  execution  and  to  permit 
the  filing  of  an  answer  to  the  amended  com- 
plaint. On  November  28,  1916,  an  order  was 
entered  granting  the  relief  asked  in  said 
motion.  A  subsequent  motion  on  December 
29,  1916,  was  then  filed  by  the  appellant, 
moving  the  court  to  reconsider  the  motion 
to  vacate  previously  entered,  and  reconsid- 
er the  judgment.  On  January  3,  1917,  ap- 
pellee filed  an  amended  motion  to  vacate  the 
judgment.  Upon  hearing  these  last  two 
mentioned  motions,  the  court  on  March  26, 
1917,  adhered  to  its  former  order  of  Novem- 
ber 28, 1916,  vacating  the  judgment,  recalling 
the  execution,  and  allowing  the  appellee  to 
answer.    From  the  order  of  November  28, 

1916,  vacating  the  default  judgment  and  the 
second  order  of  March  26,  1917,  adhering  to 
the  first  order,  this  appeal  is  taken,  and  the 
appellant  assigns  as  error  the  action  of  the 
trial  court  in  setting  aside  the  default  judg- 
ment 

The  motion  for  the  order  allowing  an  ap- 
peal and  the  order  thereon  allowing  the  ap- 
peal, which  were  both  on  the  same  sheet  of 
paper,  were  filed  June  8,  1917.  The  order 
allowing  the  appeal  was  dated  May  26, 

1917.  The  appellee,  in  a  motion  filed  March 
26,  1918,  moved  the  court  to  dismiss  the  ap- 
peal on  the  ground:  First,  that  the  orders 
of  November  28,  1916,  and  March  26,  1917, 
are  not  final  judgments,  and  this  court  has 
no  jurisdiction  to  consider  them;  and,  sec- 
ond, that  the  application  praying  for  an  or- 
der allowing  the  appeal  and  the  order  grant- 
ing the  appeal  were  not  made  within  the 
time  prescribed  for  the  allowance  of  appeals 
from  the  district  to  the  Supreme  Court 

The  appellant  admits  in  his  brief  that  the 
order  for  the  appeal  was  granted  on  the  day 
the  motion  for  appeal  was  made,  and  was 
filed  on  the  same  day,  i.  e.,  June  8,  1917. 
Even  if  it  is  conceded  that  the  order  of  No- 
vember 28,  1916,  vacating  the  judgment  is 
final  judgment  from  which  an  appeal  can 
be  taken  under  chapter  77,  f  1,  of  the  Laws 
of  1915,  the  appellant  is  not  within  the 
six-month  period  which  the  statute  gives 
for  appeals,  and  the  second  ground  of  appel- 
lee's motion  disposes  of  the  case.  The  appeal 
must  be  taken  within  the  time  allowed  by 
law,  which  in  this  case  is  six  months.  3 
C.  J.  "Appeal  and  Error,"  p.  1040,  pars.  1032, 
1077,  1122.  The  order  allowing  the  appeal 
cannot  be  dated  back  so  as  to  give  the  court 
Jurisdiction  when  the  time  has  passed  for 
taking  the  appeal.  The  court  cannot  do  In- 
directly what  it  cannot  do  directly.  3  C.  J. 
"Appeal  and  Error,"  §8  1077,  1122;  2  Cent 
Dig.  "Appeal  and  Error,"  §  1922,  and  cases 
cited;  Walt  v.  Van  Allen,  22  N.  Y.  319. " 


For  the  reasons  above  stated,  the  motion 
to  dismiss  the  appeal  la  granted ;  and  it  la 

so  ordered. 

PARKER  and  ROBERTS,  JJ,  concur. 


(25  N.  M.  160) 

POINTER  v.  LEWIS.   (No.  2250.) 
(Supreme  Court  of  New  Mexico.   May  8,  1919.) 

(Syllabut  by  the  Court.) 

1.  Justices  of  the  Peace  <©=>174(2>4)— Ap- 
peal to  District  Coubt— Itemized  State- 
ment—Proof. 

Where,  on  appeal  from  a  justice  of  the  peace 
court  to  the  district  court  an  itemized  state- 
ment is  demanded  by  the  defendant  in  conform- 
ity with  section  4149,  Code  1915,  and  none  is 
furnished,  the  defendant  cannot  over  defend- 
ant's objection,  prove  the  items  of  his  account  in 
district  court  The  famishing  of  such  statement 
on  proper  demand  is  a  prerequisite  to  proof  of 
items  therein  at  the  trial. 

2.  Justices  or  the  Peace  <8=172— Appeal 
to  District  Court— Itemized  Statement- 
Proof. 

The  procedure  in  the  district  court  on  ap- 
peal does  not  follow  that  of  the  justice  court, 
and,  where  a  demand  is  msde  after  appeal  to 
the  district  court  in  that  court  for  an  itemised 
statement,  on  which  the  claim  or  defense  is 
based,  such  statement  must  be  furnished  before 
proof  can  be  made  upon  the  claim  or  defense  in 
the  district  court  . 

8.  Justices  of  the  Peace  <$=>141(2),  173(3)— 
Appeal  to  District  Court  —  Procedure  — 
Trial  De  Novo. 
The  district  court  on  appeals  from  the  jus- 
tice of  the  peace  courts  is  a  court  of  limited 
jurisdiction,  in  this,  that  it  looks  to  the  record 
and  papers  of  the  justice  court  for  its  jurisdic- 
tion to  try  de  novo  on  appeal ;  but  the  district 
court  is  not  bound  by  the  procedure  of  the  jus- 
tice court  when  trying  the  case  de  novo  on  ap- 
peal 

Appeal  from  District  Court  Chaves  Coun- 
ty; McClure,  Judge. 

Suit  in  justice  court  by  J.  T.  Pointer 
against  W.  R.  Lewis,  with  cross-complaint 
by  defendant  Judgment  in  justice  court 
for  plaintiff,  and  from  the  judgment  of  the 
district  court,  on.  appeal  in  favor  of  plaintiff, 
less  the  defendant's  claim,  he  appeals.  Re- 
versed and  remanded,  with  instructions  to 
enter  judgment  for  defendant  for  the  amount 
of  his  counterclaim. 

The  appellee  herein  brought  suit  in  the 
justice  court  of  precinct  13,  Chaves  county, 
N.  M.,  claiming  an  indebtedness  of  $68.90. 
To  this  complaint  the  appellant  filed  a 
cross-complaint  setting  up  that  appellee  was 
Indebted  to  appellant  in  the  sum  Of  $9.50 
after  allowing  all  just  debts,  credits,  and 
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offsets.  Judgment  was  rendered  by  the  jus- 
tice in  favor  of  the  appellee  and  against  the 
appellant  for  the  sum  of  $62.75.  Appeal  was 
taken  by  the  appellant  to  the  district  court, 
where,  before  trial,  appellant  made  a  writ- 
ten demand  on  the  appellee  for  an  itemized 
statement  of  his  claim,  the  service  of  which 
demand  was  admitted  by  the  appellee  at  the 
trial.  The  district  court,  over  the  appel- 
lant's objection  that  he  had  not  been  fur- 
nished with  an  itemized  statement  within 
the  time  required  by  law,  admitted  testimony 
and  allowed  the  appellee  to  testify  from  a 
book  of  accounts  in  proof  of  the  amount  of 
his  claim.  The  district  court  rendered  judg- 
ment against  the  appellant  and  in  favor  of 
the  appellee  for  $62.40,  being  the  amount 
found  due  appellee  ($71.90),  less  $9.50,  ap- 
pellant's counterclaim.  Appellant  introduced 
no  evidence  in  the  district  court  except  a 
verified  cross-complaint  which  he  had  filed 
In  the  justice  court.  From  the  Judgment  of 
the  district  court  the  appellant  appeals  to 
this  court,  and  assigns  as  error  the  action  of 
the  district  court  In  admitting  evidence  over 
his  objection  after  failure  of  appellee  to 
furnish  an  Itemized  statement  of  the  ac- 
count within  the  time  required  by  law. 

J.  C.  Gilbert,  of  Roswell;  for  appellant 
J.  T.  Evans,  of  Roswell,  for  appellee. 

RAYNOLDS,  J.  (after  stating  the  facts  as 
above).  [1,2]  Section  4149  of  the  Codifica- 
tion of  1915,  upon  which  appellant  relies  for 
a  reversal  of  the  judgment  of  the  district 
court,  is  as  follows: 

"It  is  not  necessary  for  a  party  to  set  forth  in 
a  pleading  the  items  of  an  account  therein  al- 
leged, but  he  must  deliver  to  the  adverse  party, 
within  ten  days  after  the  demand  thereof  in 
writing,  a  copy  of  the  account,  or  be  preclud- 
ed from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when 
the  one  delivered  is  too  general,  or  is  defective 
in  any  particular." 

This  statute,  as  applied  to  suits  begun  In 
the  district  courts,  was  construed  in  Orange 
■County  Sawmill  Co.  v.  Carmicbael,  17  N.  M. 
69,  121  Pac.  608,  where  it  was  heid  that, 
when  a  demand  is  properly  and  seasonably 
made  under  this  statute  for  an  itemized 
statement,  and  none  is  furnished  within  the 
time  required  by  law,  evidence  offered  at  the 
trial  by  the  party  failing  to  furnish  such 
statement  is  properly  excluded.  The  appel- 
lee, however,  contends  that  this  statute  ap- 
plies only  to  suits  originating  in  the  district 
courts,  and  that,  when  a  case  Is  appealed 
from  the  justice  court,  the  procedure  of  the 
justice  courts  should  be  followed,  and  cites 
section  3224,  Codification  of  1915,  in  support 
of  his  contention.  The  statute  referred  to 
Is  as  follows: 

"The  case  up  on  such  appeal  shall  be  tried  de 
novo  and  the  same  rules  shall  govern  the  district 
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court  in  said  trial  that  are  prescribed  for  the 
government  of  justices  courts." 

This  statute  just  quoted  has  been  con- 
strued many  times  by  this  court,  but  the  ex- 
act point  raised  in  this  case  has  not  been 
decided;  that  is,  whether  or  not  a  district 
court  is  bound  to  follow  the  procedure  of  the 
Justice  courts  in  cases  appealed  therefrom. 
It  has  been  held  under  this  section  that  the 
district  court  in  a  trial  dc  novo  may  render 
Its  Independent  judgment  even  In  cases  In- 
volving the  discretion  of  the  justice  court 
State  v.  Coats,  18  N.  M.  314,  137  Pac.  597. 
It  has  also  been  held  that  when  a  case  is 
tried  anew, on  appeal  in  the  district  court, 
judgment  may  be  rendered  in  it  as  if  such 
case  bad  originated  in  the  district  court 
Crolot  v.  Maloy,  2  N.  M.  198.  The  district 
court  may  allow  all  necessary  amendments 
to  pleading  in  a  case  appealed  from  the  jus- 
tice court  to  the  district  court  Sanchez  v. 
Luna,  1  N.  M.  242.  The  Constitution  (article 
6,  f  27)  provides  that  all  appeals  from  the 
justice  courts  to  the  district  courts  shall  be 
tried  de  novo  unless  otherwise  provided  by 
law.  The  appellee  cites  Barruel  v.  Irwin,  2 
N.  M.  223,  in  support  of  his  contention,  but 
in  that  case  the  question  only  of  the  juris- 
diction was  involved ;  the  court  holding  that 
on  such  an  appeal  from  the  justice  court  to 
the  district  court  the  district  court  looked  to 
the  papers  sent  up  by  the  Justice  for  the 
purpose  of  determining  whether  or  not  the 
justice  had  jurisdiction  in  the  first  Instance. 
If  the  Justice  court  bad  Jurisdiction  in  the 
first  Instance,  then  the  case  seems  to  infer 
that  the  district  court  would  proceed  to  try 
it  de  novo  according  to  district  court  pro- 
cedure. We  believe  this  to  be  the  proper 
construction  of  this  statute. 

[3]  The  district  court  on  appeals  from  the 
justice  courts  had  no  jurisdiction  to  try 
such  cases  unless  the  Justice  court  had  Ju- 
risdiction. The  case  of  Barruel  v.  Irwin  is 
limited  to  that  point,  and  not  to  be  extended 
so  as  to  bind  the  district  courts  to  the  rules 
and  procedure  of  the  justice  courts.  In  this 
case  the  appeal  had  been  taken  and  the  case 
set  for  trial  in  the  district  court  The  ap- 
pellee was  seasonably  notified  under  section 
4149,  Codification  1915,  to  furnish  a  copy  of 
the  account  which  was  the  basis  of  his  claim. 
This  appellee  failed  to  do,  and  we  are  of  the 
opinion  that  the  court  erred  In  admitting 
evidence  of  this  account  when  a  copy  of  the 
same  bad  been  demanded  and  the  same  not 
furnished  within  the  time  required  by  law. 
There  are  other  errors  assigned  by  the  ap- 
pellant but,  in  the  view  we  take  of  the 
case,  it  is  riot  necessary  to  consider  them. 

The  case  is  therefore  reversed  and  re- 
manded, with  instructions  to  enter  judgment 
for  appellant  for  $9.50;  aud  it  Is  so  ordered 

PARKER,.  C.  J.,  and  ROBERT*.  J.,  con- 
cur. 
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PACE  t.  WIGHT.   (No.  2200.) 

(Supreme  Court  of  New  Mexico.  May  28, 1918. 
On  Rehearing,  May  8,  1919.  Second  Motion 
for  Rehearing  Denied  June  7,  1919.) 

(Syllabus  by  the  Court.) 

1.  Taxation  «=>688— Tax  Sales— Curative 

Statute. 

The  curative  provision  of  section  26,  c.  22, 
Laws  1S99,  relative  to  tax  sales,  docs  not  apply 
to  jurisdictional  defects. 

2.  Taxation  <8=>734(1)— Tax  Sale— Jubisdio- 
tion— Delinquency. 

The  fact  that  property  was  in  fact  sold  for 
delinquent  taxes  is  jurisdictional;  for,  if  no  sale 
in  fact  occurred,  the  bases  for  the  subsequent 
proceedings  would  not  exist 

3.  Evidence  <8=>158(16)— Best  and  Second- 
aby— Tax  Sale  —  Proceedings  —  Delin- 
quency. 

The  proceedings  on  which  tax  sales  depend 
«re  to  be  proved  by  the  records  or  by  the  orig- 
inals from  which  the  records  should  be  made 
up.  The  fact  that  real  estate  was  sold  for  de- 
linquent taxes  must  necessarily  be  established 
by  the  record,  and  cannot  be  proved  by  the  parol 
evidence  of  the  county  treasurer  who  made  the 
sale. 

4.  Taxation  «=»684(2)— Tax  Sales— Records 
—Statute. 

Section  23,  c.  22,  Laws  1899,  requires  the 
collector  to  keep  a  book  of  sales  containing  the 
date  of  sale,  description  of  the  property  sold, 
name  of  the  purchaser,  and  amount  for  which 
sold.  Section  22  of  the  same  act  provides  that, 
where  property  is  struck  off  to  the  county,  the 
collector  shall  make  an  entry,  "Sold  to  the  coun- 
ty," on  the  tax  roll  opposite  the  tax.  It  is  the 
duty  of  the  county  treasurer  making  the  sale  to 
record  the  facts  in  the  official  record,  and  such 
'entry  cannot  be  made  by  the  successor  in  office 
*of  the  county  treasurer  who  made  the  sale,  such 
successor  having  no  personal  knowledge  of  the 
fact  recorded,  and  there  being  no  memorandum 
from  which  to  make  the  same. 

6.  Records  <g=>3— Official  Registers— En- 
tries. 

It  is  essential  to  the  official  character  of  offi- 
cial registers  that  the  entries  in  them  be  made 
promptly,  or  at  least  without  such  long  delay 
as  to  impair  their  credibility,  and  that  they  be 
made  by  the  person  whose  duty  it  was  to  make 
them  and  in  the  mode  required  by  law,  if  any 
has  been  prescribed. 

Parker,  J.,  dissenting. 

On  Rehearing. 

0.  Constitutional  Law  «=>1S8  —  Proper 
tt  or  8tate — Retroactive  Statute. 
The  Legislature  may  pass  a  retroactive  law 
operating  on  property  belonging  to  the  state, 
and  such  law  will  not  be  unconstitutional  so 
long  as  private  rights  are  not  infringed. 


7.  Constitutional  Law  «=»  139— Taxation 
<8=>696— Impairment  or  Obligation  or 
Contract— Extension  or  Time  roa  Re- 
demption from  Tax  Sale  Certificate  — 
Purchase  bt  State. 

Where  a  tax  sale  certificate  is  held  by  a  pri- 
vate individual,  the  purchaser  has  a  vested  right 
to  a  deed  at  the  time  specified  in  the  law  under 
which  the  purchase  was  made,  and  the  Legisla- 
ture cannot  subsequently  extend  the  period  of 
redemption,  as  such  extension  would  be  an  im- 
pairment of  the  obligation  of  the  contract.  But 
this  rule  is  held  not  to  apply  where  the  state 
itself  is  the  purchaser  at  the  tax  sale,  as  the 
extension  of  the  time  in  that  case  is  not  a  viola- 
tion of  contract  rights,  but  an  act  of  grace. 

8.  Taxation  <8=>696, 699  —  Tax  Sale  —  Re- 
demption—Repeal or  Statute — Construc- 
tion. 

Chapter  22,  Laws  1899,  which  provide  that 
the  owner  of  land  might  redeem  from  a  tax  sale 
at  any  time  within  three  years  from  the  date  of 
sale,  Was  specifically  repealed  by  chapter  84, 
Laws  1913.  Under  the  later  act  it  was  pro- 
vided that  the  owner  might  redeem  at  any  time 
within  three  years  from  the  date  of  recording 
the  certificate  of  sale.  Held,  that  the  later  act 
applied  to  certificates  of  sale  held  by  the  county 
acquired  under  the  former  law,  and  that  the 
owner  was  entitled  to  redeem  at  any  time  with- 
in three  years  from  the  recording  of  such  certifi- 
cate of  sale. 

Appeal  from  District  Court,  Union  County; 
Leib,  Judge. 

Suit  to  quiet  title  by  Susie  S.  Pace  against 
Mark  D.  Wight  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

O.  P.  Easterwood,  of  Clayton,  for  appel- 
lant 

L.  H.  LarwlU,  of  Denver,  Colo.,  for  ap- 
pellee. 

ROBERTS,  J.  This  suit  was  Instituted  In 
the  court  below  by  appellant  to  quiet  her  title 
in  and  to  certain  real  estate  situated  in  Union 
county.  .  Appellee  answered,  setting  up  the 
fact  that  he  was  the  owner  of  the  land  By 
deed  from  one  Lenora  Sullivan ;  that  appel- 
lant claimed  title  under  a  tax  deed  which 
was  alleged  to  be  Invalid  on  various  grounds, 
the  principal  one  being  that  the  tax  certifi- 
cate upon  which  the  deed  was  based  was  not 
made  by  the  collector  in  office  at  the  time 
said  sale  was  held,  or  by  any  of  his  deputies. 
In  other  words,  the  validity  of  the  deed  was 
attacked  on  the  ground  that  it  was  based  up- 
on a  void  certificate  of  sale.  Another  de- 
fense set  up  was,  that  under  chapter  84, 
Laws  1913,  the  owner  had  the  right  to  redeem 
the  land  at  any  time  within  three  years  from 
the  date  the  certificate  of  sale  was  recorded, 
and  that  proper  tender  had  been  made  within 
such  time. 

To  the  answer  appellant  demurred,  and, 
her  demurrer  being  overruled,  she  filed  a  re- 
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ply.  The  facts  may  be  briefly  stated  as  fol- 
lows: v 

The  land  in  question  was  listed  for  assess- 
ment in  the  year  1909.  Taxes  were  levied 
thereon,  and  remained  unpaid,  and  the  land 
was  advertised  for  sale.  This  much  is  shown 
by  the  record  evidence  introduced  by  the 
plaintiff  at  the  trial. 

Appellant  then  introduced  R.  Q.  Palmer 
as  her  witness,  who  testified  that  he  was 
county  treasurer  of  Union  county  from  1909 
to  January,  1912.  He  also  testified  that  the 
land  was  advertised  for  sale  for  delinquent 
taxes  together  with  other  real  estate;  that 
it  was  all  offered  for  sale  on  the  15th  day  of 
January,  1911 ;  that  there  were  no  bidders  for 
the  land  in  question;  and  that  he  thought 
he  thereafter  struck  it  off  to  Union  county. 
He  made  no  record  whatever  of  the  trans- 
action. In  January,  1912,  Nestor  C.  De  Baca 
became  county  treasurer,  and  on  March  4, 
1914,  De  Baca  or  one  of  his  deputies  marked 
on  the  roll  opposite  this  land  the  words, 
"Sold'  to  the  County,"  and  at  the  same  time 
a  record  was  made  in  the  treasurer's  record 
of  delinquent  tax  sales  showing  a  Bale  of  the 
land  to  the  county  on  January  15,  1911.  At 
the  same  time  he  made  a  certificate  of  sale 
In  which  he  recited  that  he,  Nestor  C.  De 
Baca,  did,  on  January  15,  1911,  sell  the  land 
in  question  to  the  county  of  Union.  The  cer- 
tificate was  signed  by  him,  and  was  indorsed 
"March  14,  1913,  as  for  January  15,  1911." 
This  certificate  was  not  recorded  until  Sep- 
tember 17,  1915.  The  court  refused  to  find 
that  a  sale  of  the  land  for  taxes  to  the  county 
was  made,  and  entered  judgment  for  the  ap- 
pellee. 

[1,  2]  But  two  questions  will  be  considered 
here,  one  being  decisive  of  the  case,  and  the 
other  being  determined  because  fairly  pre- 
•sented  and  of  great  public  interest.  The  first 
question  is  as  to  whether  or  not  the  evidence 
established  the  fact  that  a  sale  of  the  land 
m  question  for  delinquent  taxes  actually  oc- 
curred. If  no  sale  was  In  fact  made,  title 
did  not  pass  to  the  county,  and  the  attempted 
issuance  of  the  certificate  of  sale  and  its 
subsequent  assignment  to  Gow,  through 
whom  appellant  obtained  title,  would  be  a 
nullity.  The  taxes  were  levied  and  the  sale 
was  made,  if  there  was  a  sale  under  the  pro- 
visions of  chapter  22,  Laws  1899.  Under  sec- 
tion 25  of  that  chapter  it  is  provided: 

"And  no  bill  of  review  or  other  actios  attack- 
ing the  title  to  any  property  sold  at  tax  sale  in 
accordance  with  this  act  shall  be  entertained 
by  any  court,  nor  shall  such- sale  or  title  be  in- 
validated by  any  proceedings  except  upon  the 
ground  that  the  taxes,  penalties,  interest,  and 
costs  had  been  paid  before  the  sale,  or  that  the 
property  was  not  subject  to  taxation." 

The  effect  of  this  curative  provision  has 
been  before  this  court  in  several  cases.  It 
was  first  considered  "in  the  case  of  Straus  v. 
Foxwortfc,  16  N.  M.  442, 117  Pac.  831.  It  was 
there  held  that  the  sale  vests  a  title  In  the 
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purchaser  which  can  be  Invalidated  only  on 
the  ground  that  the  taxes,  penalties,  interest, 
and  costs  have  been  paid  before  the  sale,  or 
that  the  property  was  not  subject  to  taxation, 
and  that  it  could  not  be  invalidated  for  ir- 
regularities in  the  proceedings  leading  up  to 
the  sale  unless  they  were  fraudulent  or 
amounted  to  jurisdictional  defects.  The  rule 
in  this  case  was  followed  in  the  later  cases 
of  Maxwell  v.  Page,  23  N.  M.  356,  168  Pac. 
492;  Hiltscher  v.  Jones,  23  N.  M.  674,  170 
Pac.  884 ;  Knight  v.  Fairless,  23  N.  M.  479, 
169  Pac.  312.  In  all  of  these  cases  It  is  con- 
ceded that  jurisdictional  defects  are  not  cur- 
ed by  the  curative  provisions  of  the  statute. 
In  other  words,  it  is  essential  that  the  prop- 
erty should  have  been  listed  for  taxation,  and 
that  the  tax  should  have  been  bald. 

The  fact  that  the  property  was  in  fact  sold 
for  delinquent  taxes  is  likewise  jurisdiction- 
al ;  for,  If  no  sale  In  fact  occurred,  the  basis 
for  subsequent  proceedings  would  not  exist 
In  Blaok  on  Tax  Titles,  §  452,  the  author  sets 
out  the  Indispensable  requirements  essential 
to  constitute  a  valid  exercise  of  the  taxing 
power,  without  which  no  tax  sale  could  be 
validly  made,  which  is  as  follows: 

"First,  that  a  tax  has  been  levied;  second, 
that  the  property  sold  is  subject  to  taxation;, 
third,  that  the  property  has  been  assessed ; 
fourth,  that  the  taxes  had  not  been  paid ;  fifth, 
a  statutory  warrant  for  the  sale;  sixth,  a  sale 
made  under  such  warrant." 

"The  proceedings  on  which  tax  sales  depend 
are  to  be  proved  by  the  records  or  by  the  origi- 
nals from  which  the  records  should  be  made 
up."   Black  on  Tax  Titles,  g  446. 

[3-5]  The  fact  that  real  estate  was  sold  for 
delinquent  taxes  must  necessarily  be  estab- 
lished by  the  record,  and  cannot  be  proved 
by  the  parol  evidence  of  the  county  treasurer 
who  made  the  sale.  Section  23,  c  22,  Laws 
1899,  provides: 

"The  collector  shall  keep  a  book  of  sale  con- 
taining the  date  of  sale,  description  of  the  prop- 
erty sold,  name  of  purchaser  and  amount  for 
which  sold."' 

Section  22  of  the  same  chapter  provides 
that,  when  there 'are  no  bidders  for  real  es- 
tate offered  for  sale,  it  shall  be  struck  off  to 
the  county,  and  that  the  collector  shall  make 
an  entry,  "Sold  to  the  county,"  on  the  tax  roll 
opposite  the  tax.  The  book  of  sales  required 
by  section  23  is  intended  to  provide  an  offi- 
cial record  of  the  sale  and  to  give  informa- 
tion to  the  public  and  to  the  party  whose 
property  has  been  sold  of  such  fact.  It  is  the 
register  wherein  the  collector  records  the 
fact  known  to  him  and  done  by  him,  or  under 
his  direction,  that  he  has  sold  the  real  estate 
therein  described  to  the  county  or  to  the  in- 
dividual purchaser  who  may  have  bought  at 
the  sale ;  it  is  designed  to  afford  evidence  of 
the  official  act,  and  in  order  to  be  competent 
evidence  and  establish  the  fact  recorded 
therein,  it  is  essential  that  the  entry  should 
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have  been  made  by  the  person  whose  duty  It 
was  to  do  so.  In  other  words;  the  entry 
should  be  made  by  the  party  who  performed 
the  act  recorded.  In  Greenleaf  on  Evidence 
(16th  Ed.)  voL  1,  |  486,  the  autnor  says: 

"It  is  deemed  essential  to  the  official  character 
of  these  books  that  the  entries  in  them  be  made 
promptly,  or  at  least  without  such  long  delay 
as  to  impair  their  credibility,  and  that  they  may 
be  made  by  the  person  whose  duty  it  was  to 
make  them  and  in  the  mode  required  by  law,  if 
any  has  been  prescribed." 

In  Jones  on  Evidence,  vol.  8,  f  009,  the 
same  rule  Is  announced. 

In  the  case  of  Warren  v.  Bray,  8  B.  &  C. 
813,  108  Eng.  Reprint,  1245,  the  question 
arose  as  to  the  admissibility  of  a  register  in 
evidence  for  the  purpose  of  establishing  the 
date  of  birth;  the  entry  not  having  been 
made  by  the  minister  of  the  parish  at  the 
time  the  act  occurred,  but  by  his  successor  in 
office.  The  court  said:  • 

"The  register  ought  not  to  have  been  received 
in  evidence.  Registers  should  be  made  up 
promptly,  and  by  the  person  whose  duty  it  is 
to  make  them  up.  The  register  of  baptism  in 
this  case  purports  to  bear  date  the  6th  of  Febru- 
ary, 1776,  but  it  was  not  made  up  till  June, 
1777,  and  then  it  was  made  up  not  by  the  per- 
son who  was  minister  of  the  parish  at  the  time 
of  the  baptism,  or  by  a  person  who  appeared  at 
that  time  to  have  any  connection  with  the 
parish,  but  by  one  who  afterwards  became  the 
minister  of  the  parish.  It  must  be  taken,  there- 
fore, that  he  made  this  entry  after  the  death 
of  the  minister  of  the  parish  who  was  present 
at  this  baptism.  He  was  recording  a  fact,  there- 
fore, not  within  his  own  knowledge,  but  one  of 
which  he  received  information  from  the  clerk." 

The  same  facts  substantially  exist  in  the 
present  case.  Palmer  was  the  treasurer  who 
is  supposed  to  have  made  the  sale,  and,  if 
made  by  him,  It  was  his  duty  to  have  record- 
ed the  fact  He  failed  to  do  so,  and  left  no 
written  memorandum  of  evidence  of  any  kind 
of  the  fact  that  he  had  made  the  sale.  His 
successor  in  office,  without  any  personal 
knowledge  of  the  matter  whatever,  made  the 
record  show  that  a  sale  had  in  fact  taken 
place  some  two  years  and  three  months  prior 
to  the  entry  of  the  record,  a  fact  wholly  with- 
out his  knowledge,  and  which,  if  It  had  occur- 
red, it  was  the  duty  of  his  predecessor  to  have 
recorded.  De  Baca  had  no  authority  to  make 
the  entry,  and  the  record  thus  afforded  no 
evidence  of  the  fact  that  a  sale  took  place, 
thereby  Justifying  the  Issuance  of  the  certifi- 
cate of  sale,  and  the  subsequent  proceedings 
wholly  failed  to  show  that  a  sale  of  the  land 
in  question  to  the  county  actually  was  made. 

It  would  lead  to  manifest  injustice  and 
afford  ample  opportunities  for  fraud  to  an- 
nounce a  rule  that  would  justify  such  a  pro- 
ceeding. The  owner  of  real  estate  might  ex- 
amine the  records  in  the  treasurer's  office 
trom  time  to  time  and  fall  to  find  any  record 


showing  that  his  property  had  been  sold  for 
taxes.  After  the  time  had  expired  for  re- 
demption, in  case  a  sale  had  actually  been 
made,  the  county  treasurer  or  his  successor 
in  office  might  make  up  a  record,  issue  a 
certificate  of  sale  to  the  county,  assign  the 
certificate  to  a  private  individual,  issue  a 
deed,  and  take  from  the  landowner  his  real 
estate,  and  he  would  be  without  remedy.  In 
Minnesota  (Smith  v.  Lambert,  68  Minn.  813, 
71  N.  W.  381)  it  is  held  that  a  certificate  of 
sale  required  to  be  issued  by  the  county  au- 
ditor to  a  purchaser  at  a  sale  of  forfeited 
lands  to  the  state  Is  not  valid  unless  execut- 
ed at  the  time  of  sale  or  within  a  reasonable 
time  thereafter.  Many  Minnesota  cases  will 
be  found  collected  and  discussed  in  this  opin- 
ion, all  to  the  same  effect 

It  is  not  necessary  for  us  to  follow  or  ap- 
prove the  rule  adhered  to  by  the  Minnesota 
courts.  If  the  record  of  the  sale  had.  been 
made  by  the  county  treasurer  who  made  the 
sale,  it  is  probable  that  his  successor  could 
have  legally  issued  the  certificate  of  sale; 
but  here  the  succeeding  treasurer  not  only 
Issued  the  certificate  of  sale  some  two  and  a 
quarter  years  after  the  sale  is  supposed  to 
have  occurred,  jtvhich  would  have  been  in- 
valid under  the  rule  announced  by  the  Minne- 
sota courts,  but  he  made  up  the  record  upon 
which  the  certificate  was  issued.  We  think 
the  court  below  properly  refused  to  find  that 
a  sale  in  fact  had  taken  place,  and  for  this 
reason  the  judgment  will  be  affirmed. 

There  is  another  question  which  should  be- 
considered  because  of  the  public  interest  and 
that  is  as  to  whether  the  owner  of  land  sold 
under  the  law  of  1899  has  a  right  to  redeem 
within  three  years  from  the  date  of  the  sale 
as  provided  by  that  law  or  whether  the  right 
of  redemption  is  governed  by  chapter  84, 
Laws  1913.  The  former  act  authorises  re- 
demption within  three  years  from  the  date  of 
sale.  The  latter  act  authorizes  redemption 
within  three  years  from  the  date  the  certifi- 
cate of  sale  is  recorded.  As  the  certificate  in 
question  was  owned  by  Union  county.  It  is 
undoubtedly  true,  as  contended  by  appellee, 
that  the  state  could  pass  a  retroactive  law 
dealing  with  such  property  and  the  right  of 
redemption.  8  Cyc.  902 ;  6  Am.  &  Eng.  Ency. 
of  Law,  940;  Commissioners  v.  Lucas,  93  TJ. 
S.  108,  23  L.  Ed.  822. 

The  question  remains,  however,  as  to- 
whether-  the  Legislature  intended  that  the 
latter  act  should  apply  to  certificates  of  sale 
theretofore  issued  to  and  held  by  the  various 
counties.  Section  38  of  the  latter  act  pro- 
vides that  the  county  shall  give  to  the  pur- 
chaser a  certificate  of  sale,  and  that  such 
certificate  must  be  recorded,  and  that  re- 
demption may  be  made  at  any  time  within 
three  years  from  the  date  of  recording  such 
certificate,  or  duplicate  certificate,  provided 
for  in  section  86  of  said  act.  The  provisions 
of  said  section  as  to  what  the  certificate  shall 
contain,  where  it  shall  be  recorded,  and  how 
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It  can  be  redeemed  apply  solely  to  certificates 
thereafter  Issued. 

It  is  our  opinion  that  certificates  issued  un- 
der the  1890  law  are  controlled  by  that  law. 
It  is  only  certificates  issued  by  the  collector 
"under  section  88"  of  said  act  that  must  be 
recorded  and  from  which  the  former  owner 
may  redeem  within  three  years  from  the  date 
of  the  recording  of  sucti  certificate.  Sections 
4100  and  4101  of  the  Compiled  Laws  of  New 
Mexico  1807  were  in  force  at  the  time  of  the 
said  tax  sale  and  at  the  time,  the  right  of 
redemption  therefrom  expired,  and  these  sec- 
tions were  not  repealed  by  the  1013  law.  Sec- 
tion 4100  provided  for  the  issuance  of  a  tax 
deed  three  years  after  the  date  of  sale.  Sec- 
tion 38,  c.  84,  Laws  1018,  provides: 

"Such  former  owner  may  at  any  time,  within 
three  years  from  the  date '  of  recording  such 
certificate,  or  duplicate  certificate,  provided  for 
in  section  36  thereof,  redeem  the  property." 

To  construe  said  section  38  as  applying  to 
certificates  issued  under  the  1800  law  would 
be  to  make  it  conflict  with  and  nullify  said 
section  4100.  It  is  the  duty  of  the  court  to 
give  force  and  effect  to  both  sections. 

In  the  case  of  Crane  v.  Cox,  18  N.  M.  377, 
137  Pac.  580,  it  was  held  that  the  act  of  1913 
should  be  limited  to  prospective  operation. 
It  is  a  general  rule  of  law  that  statutes  are 
to  be  construed  as  prospective,  and  not  retro- 
spective, unless  constrained  to  the  contrary 
course  by  the  rigor  of  the  phraseology.  1 
Cooley  on  Taxation,  495.  In  the  case  of 
Smith  v.  Auditor  General,  20  Mich.  398,  in  an 
opinion  written  by  Justice  Cooley,  it  was 
said: 

"We  do  not  understand  it  to  be  questioned 
that  it  was  competent  for  the  Legislature  to 
make  the  general  provisions  of  the  act  of  1869 
apply  to  the  taxes  previously  assessed  and  re- 
turned, so  far  as  the  subsequent  proceedings  to 
be  taken  by  the  state  were  concerned,  if  they 
had  seen  fit  to  do  so.  The  question  is  whether 
they  have  expressed  an  intention  to  that  effect. 
Unless  tie  intention  distinctly  appears,  the 
familiar  rule  of  construction  which  presumes 
that  legislation  is  designed  to  have  prospective 
operation  only  will  require  the  court  to  hold 
that  the  legislative  purpose  was  that  this  act 
should  apply  only  to  the  taxes  subsequently 
assessed." 

In  the  case  of  Blakemore  v.  Cooper,  15  N. 
D.  5,  106  N.  W.  566,  4  L.  R.  A.  (N.  S.)  1074, 
125  Am.  St.  Rep.  574,  the  court  cites  a  great 
many  cases  in  support  of  the  rule  that  the 
repeal  or  revision  of  a  statute  Is  to  have  pro- 
spective operation  only,  unless  the  Intent  of 
the  Legislature  to  the  contrary  clearly  ap- 
pears. There  is  nothing  In  the  act  under  con- 
sideration which  makes  it  clearly  apparent 
that  it  was  the  intention  of  the  Legislature 
that  the  redemption  feature  should  apply  to 
sales  made  under  the  former  statute. 

We  conclude  that  said  section  38  of  the 
Act  of  1913  does  not  act  retrospectively  and 
does  not  in  any  way  affect  or  refer  to  tax  cer- 

181  P.-28 


WIGHT  433 
P.) 

tlflcates  Issued  under  the  1899  law,  and  does 
not  extend  or  revive  the  right  of  redemption 
on  certificates  issued  under  said  law. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  affirmed;  and  it  is  so 
ordered. 

HANNA,  C.  J.,  concurs. 

PARKER,  J.  I  dissent  The  act  of  1913 
was  intended  to  have  a  retroactive  effect  and 
to'  govern  all  cases  in  regard  to  the  right  of 
redemption. 

On  Rehearing. 

ROBERTS,  J.  In  the  original  opinion  the 
judgment  of  the  lower  court  was  affirmed  on 
the  ground  that  the  evidence  failed  to  estab- 
lish the  fact  that  a  sale  of  the  land  in  ques- 
tion for  delinquent  taxes  actually  occurred. 
Appellant  has  filed  a  motion  for  rehearing, 
in  which  she  points  out  that  this  was  not  an 
issuable  fact  in  the  case,  because  appellee  in 
his^  answer  expressly  alleged  that  the  prop- 
erty had  been  sold  for  taxes,  under  which 
sale  and  the  deed  issued  thereon  appellant 
was  claiming  title  to  the  land.  The  court 
overlooked  this  admission  in  the  answer,  and 
the  oversight  was  occasioned  by  the  fact  that 
in  this  court  the  case  was  argued  orally  on  be- 
half of  appellee  and  was  submitted  by  appel- 
lant on  briefs.  In  the  oral  argument  appellee 
stressed  the  fact  that  the  evidence  failed  to 
show  a  sale,  and  upon  examining  the  tran- 
script of  ,  evidence  we  found  this  contention 
was  correct  It  Is  only  fair  to  appellee,  how- 
ever, to  say  that  there  was  no  Intention  upon 
the  part  of  his  counsel  to  mislead  the  court. 
His  statement  was  a  prelude  to  a  discussion 
of  the  effect  of  the  tax  sale  certificate  is- 
sued more  than  two  years  after  the  sale,  and 
the  failure  of  the  county  treasurer  to  make 
the  required  entries  on  the  tax  roll  and  in 
the  tax  sale  record.  The  court,  in  the  former 
opinion,  without  making  an  investigation  of 
the  pleadings,  took  it  for  granted  that  the 
answer  denied  that  the  property  had  been 
sold  for  taxes,  and,  as  the  evidence  failed  to 
show  a  sale,  concluded  that  the  Judgment  of 
the  court  although  based  on  other  grounds, 
could  be  sustained  because  of  the  failure  on 
the  part  of  appellant  to  show  a  tax  sale.  In 
this  we  were  in  error,  because,  as  the  answer 
admitted  a  sale  of  the  land  in  question  at 
the  time  stated  In  the  tax  sale  certificate 
and  deed,  appellant  was  not  required  to  prove 
this  fact. 

"A  party  who  formally  and  explicitly  admits, 
by  his  pleading,  that  which  establishes  plain- 
tiffs right,  will  not  be  suffered  to  deny  its  exist- 
ence or  to  prove  any  state  of  facts  inconsistent 
with  that  admission."    31  Cyc-  211. 

A  tax  sale  upon  which  the  deed  in  question 
was  based  having  been  admitted  in  the  an- 
swer, the  failure  of  the  collector  to  note  on 
the  tax  roll  the  fact  of  the  sale  or  to  enter 
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the  same  in  the  tax  sale  record  or  to  Issue 
tiie  tax  sale  certificate  Is  of  no  moment 
These  records  and  the  issuance  of  the  tax 
sale  certificate  were  only  record  evidence  by 
which  the  sale  could  be  proved.  In  the  case 
of  Hiltscher  v.  Jones,  23  N.  M.  674,  170 
Rac.  884,  this  court  said: 

"The  tax  sale  certificate,  which,  of  course,  is 
thereafter  issued,  is  only  written  evidence  or  an 
acknowledgment  that  the  sale  has  taken  place. 
When  the  property  has  been  struck  off,  the 
rights  of  the  purchaser  become  fixed." 

In  that  case  the  court  quoted  with  approv- 
al from  the  case  of  Bruno  v.  Madison,  33 
Utah,  485,  113  Pac  1030,  Ann.  Cas.  1913B, 
584,  and  if  the  reasoning  in  that  case  is  ap-' 
plied  to  the  present  case,  it  will  be  clearly 
seen  that  the  failure  on  the  part  of  the 
treasurer  to  make  the  entry  and  do  the  acts 
referred  to  does  not  affect  the  rights  of  the 
appellant,  under  his  tax  deed ;  appellee  hav- 
ing admitted  the  fact  that  the  sale  took  place. 

On  rehearing  the  court  has  reconsidered 
the  question  as  to  whether  the  owner  of 
lands  sold  under  the  law  of  1899  (chapter  22, 
Laws  1899)  to  the  county,  the  certificate  of 
sale  being  held  by  the  county  at  the  time  of 
the  enactment  of  chapter  84,  Laws  1913,  has 
the  right  to  redeem  from  such  sale  under 
the  later  statute,  or  whether  the  right  of  re- 
demption Is  governed  by  the  statute  in  force 
at  the  time  of  the  sale.  Under  the  law  of 
1899  the  owner  was  authorized  to  redeem  at 
any  time  within  three  years  from  the  date  of 
sale.  Under  the  act  of  1913,  the  owner  was 
permitted  to  redeem  at  any  time  within  three 
years  from  the  date  of  recording  the  certifi- 
cate of  sale.  The  certificate  in  question  in 
this  case  was  not  recorded  until  1915,  and 
appellee  offered  to  redeem  within  three  years 
from  the  date  of  the  recording  of  such  certifi- 
cate. The  act  of  1913  specifically  repealed 
chapter  22,  Laws  1899,  and  contained  no  sav- 
ing clause. 

[I,  7]  Appellant  argues  that  the  latter  stat- 
ute could  have  no  application  to  past  sales 
under  which  the  rights  of  the  parties  had  be- 
come fixed;  that  tax  statutes  are  given  a 
prospective  operation,  and  in  the  former 
opinion  the  majority  of  the  court  agreed  with 
the  appellant  and  held  that  the  later  enact- 
ment had  no  application  to  the  certificate  in 
question.  Upon  a  reconsideration  of  the 
question,  however,  we  have  concluded  that 
we  were  in  error  in  such  construction.  The 
general  rule  is  that,  when  an  act  of  the 
Legislature  is  repealed  without  a  saving 
clause,  it  Is  considered,  except  as  to  trans- 
actions past  and  closed,  as  though  it  had 
never  existed.  Sutherland,  on  Stat.  Const,  f 
282.  As  between  private  individuals,  when  a 
right  has  arisen  on  a  contract,  or  a  transac- 
tion in  the  nature  of  a  contract  authorized 
by  statute,  and  has  been  so  far  perfected  that 
nothing  remains  to  be  done  by  the  party  as- 
serting such  right,  the  repeal  of  the  statute 


will  not  affect  it,  or  an  action  for  its  enforce- 
ment. Sutherland  on  Stat  Const  8  284.  Un- 
doubtedly the  repeal  of  a  statute  under  which 
a  tax  sale  certificate  is  acquired  by  a  private 
individual  would  not  affect  the  rights  of  the 
holder  of  such  certificate.  His  rights  would 
be  governed  by  the  law  in  force  at  the  time 
of  the  purchase,  and  it  would  not  be  com- 
petent for  the  Legislature  to  enact  a  statute 
which  would  impair  such  rights;  but  the  Leg- 
islature may  pass  a  retroactive  law  operating 
on  property  belonging  to  the  state,  and  such 
law  will  not  be  unconstitutional  so  long  as 
private  rights  are  not  infringed.  8  Cyc.  902. 
In  6  A.  &  E.  Ency.  of  Law,  p.  940,  it  is  said: 

"The  state  may  constitutionally  pass  retro- 
spective laws  impairing  her  own  rights." 

See,  also,  People  v.  Frlsbie,  26  Cat  135; 
State  v.  Dexter,  10  B.  I.  341. 

Municipal  corporations  are  mere  instru- 
mentalities of  the  state,  for  the  convenient 
administration  of  government,  and  their  pow- 
ers may  be  qualified,  enlarged,  or  withdrawn 
at  the  pleasure  of  the  Legislature.  Property 
rights  which  they  hold  are  subject  to  legisla- 
tive control,  as  they  are  merely  agents  of  the 
state  in  the  administration  of  government 
Commissioners  v.  Lucas,  93  U.  S.  108,  23  L. 
Ed.  822. 

[8]  Where  a  tax  sale  certificate  is  held  by 
a  private  individual,  the  purchaser  has  a 
vested  right  to  a  deed  at  the  time  specified  in 
the  law  under  which  the  purchase  was  made, 
and  the  Legislature  cannot  subsequently  ex- 
tend the  period  of  redemption,  as  such  exten- 
sion would  be  an  impairment  of  the  obliga- 
tion of  the  contract.  37  Cyc.  1390.  But  this 
rule  is  held  not  to  apply  where  the  state  it- 
self Is  the  purchaser  at  the  tax  sale,  as  the 
extension  of  the  time  In  that  case  is  not  a 
violation  of  the  contract  rights,  but  an  act  of 
grace.  Adkin  v.  Pillen,  136  Mich.  682,  100 
N.  W.  176;  State  v.  Smith,  36  Minn.  456,  32 
N.  W.  174.  This  right  has  been  at  times  ex- 
ercised by  the  Legislature  of  this  state.  By 
the  repeal  of  the  act  of  1899  by  the  act  of 
1913  we  thus  have  this  condition  as  to  tax 
sale  certificates  purchased  under  the  law  of 
1899 :  Those  purchased  by  private  individuals 
by  reason  of  constitutional  provisions  against 
the  impairment  of  the  obligations  of  a  con- 
tract under  the  1899  statute  would  not  be 
affected  by  its  repeal.  That  the  later  statute 
undoubtedly  attempted  to  do  so  may  be  ad- 
mitted, because,  as  stated,  the  later  act  con- 
tained no  saving  clause  and  completely  wiped 
out  all  the  provisions  of  the  former  act. 
But,  by  reason  of  the  constitutional  provi- 
sion, such  later  act  could  have  no  effect  upon 
the  rights  of  such  private  purchaser.  Such 
repeal,  however,  was  not  rendered  ineffectual 
by  any  constitutional  inhibition  as  to  tax 
sale  certificates  held  by  the  county  by  pur- 
chase under  the  former  act.  Consequently  it 
would  and  did  apply  to  such  certificates* 
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This  being  true,  we  must  look  to  the  later  act 
to  ascertain  the  rights  of  the  landowner 
to  redeem  from  such  sale,  and  we  find  that  he 
is  given  three  years  from  the  date  of  record- 
ing the  certificate  of  sale.  If  such  certificate 
had  been  recorded  by  the  county  treasurer 
at  the  time  It  was,  or  should  have  been,  is- 
sued, as  required  by  the  act  of  1899,  of  course 
the  owner  would  have  had  the  right  of  re- 
demption within  three  years  from  such  re- 
cordation. While  the  act  of  1913  requires 
the  recordation  of  the  assignment  of  such 
certificate,  the  redemption  right  does  not 
date  from  the  recording  of  the  assignment, 
but  from  the  recording  of  the  original  tax 
certificate.  State  ex  rel.  Ols  v.  Romero, 
Treasurer,  181  Pac.  435,  not.  yet  officially  re- 
ported. That  the  purchaser  from  the  state 
takes  the  certificate  as  It  exists  at  the  time 
of  Its  assignment  cannot  be  questioned. 

"Where  land  is  forfeited  to  the  state  for  non- 
payment of  taxes,  or  bid  in  by  the  state  at  a 
tax  sale,  its  subsequent  conveyance  to  a  pur- 
chaser from  the  state  will  ordinarily  invest  him 
with  any  and  all  titles  which  the  state  holds 
to  the  particular  property,  although  be  may 
take  subject  to  conditions  subsequent,  such  as  a 
requirement  of  notice  to  the  former  owner,  the 
nonobserrance  of  which  may  divest  his  title,  or 
subject  to  the  right  of  the  original  owner,  his 
grantees,  or  mortgagees  to  obtain  a  reconvey- 
ance." 37  Cyc.  1473. 

•  "The  appellant  took  his  deed  for  the  land  [a 
tax  deed]  in  the  tame  condition  in  which  the 
state  held  it,  and  subject  to  the  same  equities 
and  defenses."  Martin' v.  Barbour,  140  U.  S. 
634,  11  Sup.  Ct  944,  35  L.  Ed.  546. 

To  the  same  effect  are  Wilcox  v.  Leach, 
123  N.  C.  74,  81  S.  E.  374;  Felch  v.  Travis  (O. 
C.)  92  Fed.  210;  Shelley  v.  Towle,  16  Neb. 
194,  20  N.  W.  25. 

Appellant  has  cited  many  cases  In  her 
brief,  but  all  these  are  to  the  effect  that  the 
state  is  powerless  to  affect  the  rights  of  pri- 
vate purchasers  under  tax  sale  certificates, 
and  have  no  application  to  the  question  here 
presented.  We  hold  that  the  act  of  1913  ap- 
plies to  tax  sale  certificates  held  by  the  coun- 
ties at  the  time  the  act  became  effective,  and 
that  such  act  had  the  effect  to  extend  the 
time  of  redemption  to  three  years  from  the 
date  of  recording  the  certificate  of  purchase 
as  to  all  tax  sale  certificates  held  by  the 
various  counties  at  the  time  such  law  be- 
came effective.  In  this  case  the  trial  court 
found  that  the  landowner  had  offered  to  re- 
deem within  three  years  from  the  date  of  re- 
cording the  certificate  of  sale,  and  further 
held  that  the  act  of  1913  applied. 

We  agree  with  the  trial  court,  and  for  this 
reason  the  former  opinion  will  be  adhered 
to;  and  It  is  so  ordered. 

PARKER,  C.  J.,  and  RAYNOLDS,  J.,  con- 
cur. 

«s»I-or  other 


(K  N.  II.  280) 

STATE  ex  rel.  OLS  et  al.  v.  ROMERO,  Coun- 
ty Treasurer  and  Collector.   (No.  2231.) 

(Supreme  Court  of  New  Mexico.    May  8,  1919. 
Rehearing  Denied  June  7,  1919.) 

(Syllabus  by  the  Court.) 

L  Taxation  6=9699— Tax  Baud— Redemption 
— Statute. 
Where  the  county  purchased  a  tax  sale 
certificate  at  a  tax  sale  on  August  17,  1912,  for 
delinquent  taxes  for  the  year  1910,  and  said 
certificate  was  not  recorded  until  June  18,  1913. 
the  statute  of  1913  (Laws  of  1913,  c.  84,  H  38 
and  38)  applies  to  such  sale  and  recording,  and 
the  owner  of  the  property  has  three  years  from 
the  recording  of  the  certificate  to  redeem.  A 
tender  of  taxes  by  the  owner  on  November  16, 
1916,  is  not  within  the  period  allowed  by  the 
statute  for  redemption,  following  Pace  v.  Wight, 
181  Pac.  430,  not  yet  officially  reported 

2.  Taxation  «=>742— Tax  Sale— Certificate 
—Sale  at  Auction  ob  Private  Sale— Stat- 
ute. 

.  Where  the  statute  provides  (Laws  of  1913, 
c  84,  |  36)  that  the  duplicate  certificate  of  the 
tax  sale  which  has  been  purchased  by  the  county 
shall  be  sold  by  the  collector,  and  if  it  cannot 
be  sold  at  private  sale  before  the  regular  sale 
of  property  for  delinquent  taxes  in  the  next 
succeeding  year,  then  it  is  to  be  sold  at  public 
auction  at  such  delinquent  tax  sale,  the  statute 
does  not  thereby  limit  the  method  of  sale  to  a 
sale  at  public  auction  after  the  period  specified, 
but  the  collector  and  treasurer  may  sell  it  at 
any  time  at  private  sale. 

Appeal  from  District  Court,  Torrance 
County;  E.  L.  Medler,  Judge. 

Mandamus  by  the  State  of  New  Mexico,  on 
the  relation  of  Mrs.  Kathleen  Ols  and  an- 
other, against  Raymundo  Romero,  as  Treas- 
urer and  Collector  of  Torrance  County,  N.  M. 
Demurrer  to  complaint  overruled,  demurrer 
to  answer  sustained,  judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

On  the  27th  day  of  July,  1917,  a  complaint 
was  filed  in  the  district  court  of  the  state  of 
New  Mexico  within  and  for  the  county  of 
Torrance  alleging,  among  other  things,  that 
plaintiffs  are  the  owners  in  fee  simple  of  lots 
11  and  12  in  Nock  37  of  the  Duran,  N.  M., 
town  site;  that  on  the  17th  day  of  August, 
1912,  there  was  due  and  owing  on  said  prop- 
erty taxes  In  the  sum  of  $2.90,  for  which  sum 
the  treasurer  and  collector  of  Torrance  coun- 
ty did  on  the  17th  day  of  August,  1912,  exe- 
cute a  certificate  of  sale  for  said  lands  to  the 
county  of  Torrance ;  that  on  the  16th  day  of 
November,  1915,  the  certificate  of  sale  for 
said  lands  was  sold  to  John  Ulury  for  the 
sum  of  $2.90;  that  on  the  16th  day  of  No- 
vember, 1916,  plaintiff  tendered  the  amount 
of  taxes  due  on  said  real  estate,  together 
with  penalty  and  Interest  on  said  sum,  and 
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demanded  a  certificate  of  redemption;  that 
the  treasurer  and  collector  of  Torrance  coun- 
ty refused  to  accept  the  said  sum,  and  refus- 
ed to  Issue  plaintiff  the  certificate  of  redemp- 
tion, and  still  refuses  so  to  do,  and  praying 
that  a  peremptory  writ  of  mandamus  issue 
commanding  the  said  treasurer  and  collector 
to  accept  the  taxes,  together  with  all  costs 
and  Interest  due  thereon  on  said  lota  11  and 
12,  block  37,  of  the  Duran  town  site,  and 
that  the  said  treasurer  and  collector  is- 
sue a  certificate  of  redemption  for  said  lands 
and  real  estate. 

Defendant  demurred  to  the  complaint  on 
the  ground  that  more  than  three  years  have 
elapsed  between  the  date  of  sale  of  tax 
certificate  and  date  plaintiff  tendered  the 
amount  of  taxes. 

The  demurrer  was  overruled  on  the  3d  day 
of  December,  1917.  The  defendant  then  an- 
swered that  the  property  was  assessed  for 
taxes  In  1910  to  unknown  owners;  that  on 
the  17th  day  of  August,  1912,  the  property 
was  sold  to  the  county  of  Torrance  as  ap- 
pears from  tax  sale  certificate  484;  that  the 
said  tax  sale  certificate  waa  recorded  on  the 
18th  day  of  June,  1913,  in  Book  6,  page  74, 
of  the  records  of  tax  sale  certificates  of  Tor- 
rance county;  that  on  the  16th  day  of  No- 
vember, 1915,  he  sold  and  assigned  the  said 
tax  sale  certificate  to  John  Dlury,  and  that 
on  the  17th  day  of  November,  1915,  said  as- 
signment of  tax  sale  certificate  484  to  John 
Dlury  was  recorded  by  the  treasurer  of  Tor- 
rance county,  N.  M. ;  that  on  the  13th  day  of 
July,  1916,  the  treasurer  and  collector  exe- 
cuted and  delivered  a  tax  deed  to  John  Ulury 
for  the  said  lots. 

Plaintiff  demurred  to  the  answer  on  the 
ground  that  it  does  not  state  a  defense  to  the 
matters  and  things  set  up  in  the  complaint 
for  the  reason:  (1)  That  on  the  18th  day  of 
June,  1913,  when  tax  sale  certificate  No.  484 
was  recorded,  the  recording  of  said  certifi- 
cate was  null  and  void  and  of  no  effect  for 
the  reason  that  chapter  22  of  the  Laws  of 
1899  and  chapter  134  of  the  Lews  of  1905 
were  repealed  by  chapter  84  of  the  Laws  of 
1913 ;  (2)  that  the  answer  shows  that  certifi- 
cate was  sold  and  assigned  on  the  16th  day 
of  November,  1915,  and  that  the  assignment 
of  certificate  was  recorded  on  November  17, 
1915,  which  was  not  sufficient,  as  chapter  84 
of  the  Laws  of  1913  requires  that  the  assign- 
ment and  certificate  be  recorded,  and  that 
the  owner  have  three  years  from  the  date  of 
such  recording  of  the  tax  sale  certificate  in 
which  to  redeem  said  property  by  paying  to 
the  county  treasurer  for  the  use  of  the  pur- 
chaser or  his  assigns,  the  amount  of  pur- 
chase money  with  interest,  together  with 
the  taxes  which  may  have  been  paid  upon  the 
property  by  the  purchaser  or  his  assigns; 
(3)  because  the  treasurer  of  Torrance  coun- 
ty executed  a  deed  to  the  purchaser  on  the 


13th  day  of  July,  1916,  for  lots  11  and  12, 
block  37,  of  the  Duran  town  site,  eight 
months  from  the  date  the  certificate  was  as- 
signed, when  such  tax  deed  could  not  have 
been  executed  and  delivered  until  three  years 
from  the  17th  day  of  November,  1915,  and 
that  said  tax  deed  is  null  and  void  and  of  no 
effect. 

The  demurrer  to  the  answer  was  sustain- 
ed; the  appellant  treasurer  refusing  to  plead 
further.  He  was  then  ordered  by  the  court 
to  accept  the  amount  tendered  by  the  appel- 
lee and  to  issue  a  certificate  of  redemption 
to  the  appellee.  From  this  Judgment  the 
treasurer  appealed  to  this  court,  and  assigns 
as  error  the  action  of  the  trial  court  In  over- 
ruling the  appellant's  demurrer  to  plaintiff's 
complaint  and  the  sustaining  of  plaintiffs 
demurrer  to  the  defendant's  answer. 

H.  L.  Patton,  Atty.  Gen.,  for  appellant 
•  F.  Faircloth,  of  Santa  Rosa,  for  appellees. 

RAYNOLDS,  J.  (after  stating  the  facts  as 
above).  [1]  The  sale  of  the  property  in  ques- 
tion in  this  case  was  made  to  the  county  on 
August  17,  1912,  for  taxes  for  the  year  1910. 
The  certificate  of  this  sale  to  the  county  was 
not  recorded  until  June  18,  1913.  In  the 
meantime  chapter  22;  Laws  of  1899,  and 
chapter  134,  Laws  of  1905,  had  been  repeal- 
ed, and  the  new  law,  chapter  84,  Laws  of 
1913,  had  been  enacted,  providing  a  method 
of  recording  and  selling  certificates  of  tax 
sales.  Under  the  law  of  1899  the  owner  of 
the  property  had  three  years  from  the  date 
of  sale  to  redeem,  and  the  date  of  sale  was 
held  in  Hiltscher  v.  Jones,  23  N.  M.  674,  170 
Pac  884,  to  be  the  date  on  which  the  proper- 
ty was  struck  off  to  the  county.  And  it  was 
further  held  that  the  failure  to  record  the 
certificate  had  no  effect  in  extending  the  peri- 
od of  redemption.  Since  that  case  was  de- 
cided the  Legislature  has  enacted  a  new  law 
in  regard  to  tax  sales  (Laws  of  1913,  c.  84), 
which  this  court  has  held  in  Pace  v.  Wight 
(No.  2200)  181  Pac.  430,  decided  at  this  term 
of  court,  applies  to  tax  sales  where  the  tax 
certificate  has  been  bought  in  by  the  county, 
as  it  has  been  in  the  present  case.  The  stat- 
ute, so  far  as  material  in  this  case,  is  as  fol- 
lows: 

"Sec  36.  When  any  property  shall  be  struck 
off  to  the  county  as  aforesaid,  it  shall  be  the 
duty  of  the  collector  to  sell  and  assign  the  dup- 
licate certificate  of  such  sale  to  any  person  who 
will  at  any  time  pay  the  full  face  value  thereof 
with  accrued  interest,  and  if  the  same  cannot 
be  sold  at  private  sale  before  the  regular  sale 
of  property  for  delinquent  taxes  in  the  next 
succeeding  year,  such  certificate  shall  be  sold  at 
public  auction  at  the  time  of  such  delinquent 
tax  sale  to  the  highest  bidder  for  cash  by  the 
county  collector  then  in  office,  but  in  no  case 
shall  such  certificate  of  sale  be  sold  for  less 
than  the  full  amount  of  the  taxes  and  interest 
due  after  notice  stating  the  time  and  place  of 
sale,  a  brief  description  of  the  property,  the 
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amount  doe  and  the  name  of  the  person  against 
whom  the  tax  was  assessed,  or  that  it  was 
assessed  against  unknown  owners,  if  such  be  the 
case,  shall  have  been  published  for  four  consecu- 
tive weeks,  as  provided  in  section  34  hereof." 

"Sec  38.  Upon  payment  of  the  amount  for 
which  any  real  estate  is  sold,  the  collector  shall 
give  to  the  purchaser  a  certificate  of  sale  con- 
taining a  description  of  the  property  sold,  stat- 
ing the  name  of  the  person  or  persons  to  whom 
the  same  was  assessed  or  that  it  was  assessed 
to  unknown  owners,  as  the  case  may  be,  the 
amount  paid  therefor,  and  that  it  was  sold  for 
taxes,  with  the  date  of  sale,  and  that  the  sale 
is  subject  to  the  right  of  the  owner  to  redeem 
the  property  within  three  years  by  paying  the 
amount  paid  at  such  sale  with  interest  thereon 
at  the  rate  of  one  per  cent,  per  month,  which 
certificate  must  be  recorded  in  the  office  of  the 
county  clerk  in  a  book  kept  for  the  purpose  of 
recording  such  certificates.  Such  former  owner 
may  at  any  time;  within  three  years  from  the 
date  of  recording  such  certificate,  or  duplicate 
certificate,  provided  for  in  section  36  hereof,  re- 
deem the  property  by  paying  to  the  county  col- 
lector for  the  use  of  the  purchaser,  or  his  as- 
signs, the  amount  of  purchase  money  with  in- 
terest, as  aforesaid,  together  with  any  taxes 
which  may  have  been  paid  upon  the  property 
by  the  purchaser  or  his  assigns,  with  interest 
at  the  same  rate,  and  such  former  owner  may 
retain  possession  of  the  property  until  the  time 
of  redemption  has  expired." 

The  certificate  of  sale  in  this  case  was  re- 
corded twice.  The  certificate  of  sale  to  the 
county  was  recorded  June  18,  1913,  and  the 
assignment  and  certificate  of  sale  from  the 
county  to  Ulury  was  recorded  November  17, 
1915.  Appellee  maintains  that  the  owner 
may  redeem  at  any  time  within  three  years 
from  the  recording  of  the  certificate  of  sale 
from  the  county  to  Ulury,  i.  e.,  three  years 
from  November  17,  1915,  or  until  November 
17,  1918,  and  that  his  tender  of  taxes  on  No- 
vember 16,  1916,  was  within  the  period  al- 
lowed for  redemption.  We  do  not  so-  con- 
strue the  law.  The  statute  allowed  three 
years  from  the  recording  of  the  certificate, 
and  the  certificate  of  sale  to  the  county  was 
recorded  on  June  13,  1913,  giving  the  owner 
three  years,  or  until  June  14,  1916,  in  which 
to  redeem,  and  a  tender  made.^as  in  this 
case,  on  November  16,  1916,  was  made  too 
late.  The  fact  that  the  assignment  and  cer- 
tificate of  sale  from  the  county  to  Ulury  was 
recorded  later  does  not  extend  the  time  of 
redemption  to  three  years  from  that  date.  As 
we  construe  the  statute,  the  owner  was  en- 
titled to  three  years  from  the  recording  of 
the  certificate,  and  such  recording  meant  the 
first  recording,  and  not  a  subsequent  one. 
The  object  of  the  recording  was  to  give  con- 
structive notice,  and  the  law  was  complied 
with  when  this  notice  was  given. 

[2]  It  is  also  urged  that  in  attempting  to 
sell  the  certificate  to  Ulury  on  November  16, 
1915,  the  treasurer  did  not  comply  with  the 
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law  in  regard  to  such  sales,  In  that  he  did 
not  sell  the  certificate  at  public  auction.  We 
hold  that  the  statute  does  not  provide  an  ex- 
clusive method  of  sale,  but  by  its  plain  and 
unambiguous  language  the  treasurer  had  the 
right  to  sell  either  at  private  sale  or  public 
auction,  provided  that,  when  he  attempted  to 
sell  at  public  auction,  he  complied  with  the 
statutory  requirements  as  to  notice  of  such 
public  auction. 

For  the  reasons  above  stated,  we  believe 
the  trial  court  erred  in  allowing  appellee  to 
redeem  and  in  ordering  appellant  to  accept 
the  amount  tendered  and  to  issue  a  certifi- 
cate of  redemption,  and  the  case  is  there- 
fore reversed  and  remanded,  with  directions 
to  proceed  in  accordance  with  this  opinion; 
and  it  is  so  ordered. 

PARKER,  a  J,  and  ROBERTS,  J.t  con- 
cur. 


(48  Nev.  497) 
MILLER  v.  WALSER  et  al    (No.  2360.) 

(Supreme  Court  of  Nevada.    June  6,  1919.) 

1.  Appeal  and  Ebbob  «=»719(1)  —  Matters 
Reviewable — Assignments  or  Ebbob. 

Where  an  appeal  is  upon  the  judgment  roll 
alone  no  assignment  of  errors  is  necessary. 

2.  Appeal  and  Ebbob  <J=>544(3)  —  Matters 
Reviewable— Bill  of  Exceptions. 

On  an  appeal  upon  the  judgment  roll  alone, 
where  the  judgment  roll  shows  that  a  demur- 
rer to  the  complaint  was  presented  to  the  court 
and  discloses  a  ruling  thereon,  an  order  sus- 
taining a  demurrer  is  deemed  to  have  been  ex- 
cepted to,  under  St  1915,  c.  208,  and  alleged 
error  in  so  ruling  is  not  required  to  be  present- 
ed by  bill  of  exceptions. 

3.  Appeal  and  Ebbob  «J=>939— Mattebs  Re- 
viewable —  Sufficiency  of  Transcript— 
presumption8. 

Where  a  judgment  roll  contains  a  demur- 
rer to  the  complaint,  and  an  amended  complaint 
is  in  the  record,  it  will  be  inferred  that  the 
demurrer  was  sustained,  and  that  the  original 
complaint  was  superseded  by  the  amended  com- 
plaint, and  the  absence  of  the  original  complaint 
from  the  transcript  of  the  record  is  a  mere 
technical  omission,  which  could  have  been  cured 
on  suggestion  of  diminution  of  the  record  un- 
der Supreme  Court  rule  No.  8  (154  Pac.  ix), 
and  could  not  have  prejudiced  the  rights  of  re- 
spondent. 

4.  Appeal  and  Ebbob  «=»628(3)— Waiver  of 
Right  to  Dismissal  of  Appeal. 

An  objection  that  transcript  of  record  was 
not  filed  within  30  days  after  appeal  had  been 
perfected,  in  compliance  with  Supreme  Court 
rule  No.  2  (154  Pac.  viii)  was  waived,  where, 
after  the  transcript  was  filed,  counsel  for  the 
parties  entered  into  stipulations  in  which  ad- 
ditional time  to  serve  and  file  points  and. au- 
thorities was  given  to  counsel  for  respondent, 
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especially  where  respondent  failed  to  timely 
move  for  dismissal. 

5.  Joint  Adventures  <8=>1  —  Construction 
OF  Agreement. 

Where  parties  agreed  to  nse  their  joint  ef- 
forts to  acquire  mining  property  in  equal  inter- 
est and  to  convey  the  title  thereto  to  a  corpo- 
ration to  be  formed  by  them  for  the  purpose  of 
taking  over  the  property,  the  acquirement  of 
the  claims  being  the  primary  purpose  of  the 
agreement,  there  was  a  contract  of  joint  adven- 
ture, consummated  when  the  minds  of  the  par- 
ties met  and  they  made  mutual  promises  to  con- 
tribute certain  money  and  services. 

6.  Joint  Adventures  c£=»l— Consideration 
—Mutual  Promises. 

A  contract  of  joint  adventure  is  sufficiently 
supported  by  a  consideration  growing  out  of 
the  mutual  promises  of  the  parties. 

7.  Joint  Adventures  <©=»4(1) — Mutual  Du- 
ty of  Members — Character  of  Relation. 

Where  several  parties  entered  into  an 
agreement  to  acquire  mining  property  in  equal 
interest  and  to  convey  the  title  thereto  to  a 
corporation  to  be  formed  by  them  for  the  pur- 
pose of  taking  over  the  claims,  one  party  to 
furnish  certain  amount  of  money  and  another 
to  examine  the  claims  and  ascertain  as  to 
whether  or  not  they  had  any  value,  the  relation 
created  laid  upon  die  one  examining  the  claims 
a  strict  duty  to  deal  fairly  with  the  other  mem- 
bers, and  to  give  the  other  members  a  chance 
to  perform  upon  having  discovered  that  the 
claims  were  of  great  value,  and  he  could  not 
foreclose  their  rights  to  share  in  the  property 
and  profits  by  advancing  the  necessary  money 
himself. 

8.  Joint  Adventures  *j=>4(1)— Advances. 

Where  an  agreement  was  entered  into  to 
acquire  mining  claims  in  equal  interest,  one 
party  to  furnish  money  and  another  party  to 
contribute  his '  services  and  experience  in  in- 
specting the  claims,  money  advanced  by  the  one 
inspecting  tbe  claims  to  purchase  the  same,  not 
giving  the  person  who  was  to  contribute  the 
money  a  chance  to  participate,  will  be  consid- 
ered in  the  nature  of  a  loan  to  the  joint  adven- 
ture, and  for  the  benefit  of  all  the  joint  adven- 
turers. 

9.  Joint  Adventures  «=»5(1)— Contracts- 
Enforcement  in  Equity. 

One  member  to  a  contract  of  joint  adven- 
ture may  sue  the  other  at  law  for  a  breach  of 
the  contract,  or  he  may  bring  suit  in  equity 
for  an  accounting. 

10.  Trusts  <8=»103(1)  —  Implied  Trust  — 
Breach  of  Duty  by  Joint  Adventurer. 

Where  several  persons  entered  into  an  agree- 
ment to  acquire  mining  property  in  equal  in- 
terests, one  party  to  contribute  experience  and 
service  in  inspecting  the  mining  property,  a 
corporation  to  be  formed  if  he  approved  the 
mining  property,  and  the  person  inspecting  the 
property,  in  violation  of  his  agreement,  with- 
held from  the  one  agreeing  to  furnish  the  mon- 
ey the  fact  that  the  property  was  of  great  val- 
ue,- appropriating  the  interest  of  such  person 
by  advancing  the  purchase  price  himself,  an 


implied  trust  resulted  as  effectually  as  if  the 
absent  member  had  actually  furnished  the  con- 
sideration to  purchase  the  property. 

11.  Limitation  of  Actions  <8=>39(2)— Stat- 
ute Applicable— Breach  of  Contract. 

Action,  by  one  claiming  to  be  member  of 
joint  adventure,  to  establish  his  interest  in  the 
property  acquired  by  the  adventure  and  for  an 
accounting,  was  founded  upon  the  agreement 
creating  the  trust  relation  between  the  parties, 
and  therefore  governed  by  the  four-year  statute 
of  limitation  (Rev.  Laws,  8  4970),  and  not  by 
the  three-year  statute  applicable  to  actions 
based  on  fraud ;  an  allegation  in  tbe  complaint, 
that  plaintiff  was  prevented  from  complying 
with  his  agreement  to  contribute  to  the  adven- 
ture by  the  concealment  by  defendants  of  in- 
formation, not  changing  the  character  of  the  ac- 
tion to  one  of  fraud,  but  being  a  mere  excuse 
for  nonperformance  by  plaintiff. 

12.  Limitation  of  Actions  $=»46(6)  —  Con- 
tracts of  Joint  Adventure— Violation- 
Accrual  of  Cause  of  Action. 

An  action  by  a  party  to  a  contract  of  joint 
adventure  for  a  division  of  property  and  an 
accounting  of  profits  accrued  upon  breach  of 
the  contract  by  the  other  members. 

13.  Trusts  «=>92%  —  Implied  Trust  — 
Frauds,  Statute  of. 

Where  an  implied  trust  is  effectuated  by 
breach  of  contract,  contract  on  which  it  was 
based,  notwithstanding  it  was  made  for  the  pur- 
pose of  acquiring  an  estate  or  interest  in  land, 
need  not  be  in  writing. 

14.  Equity  «=>72(1)— "Laches"— Prejudice 
from  Delay. 

Strictly  speaking,  laches  implies  more  than 
mere  lapse  of  time  in  asserting  a  right,  requir- 
ing some  actual  or  presumable  change  of  cir- 
cumstances rendering  it  inequitable  to  grant  re- 
lief. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Laches.] 

15.  Equity  •  «=»72(1)  —  Laches— Prejudice- 
Nature. 

Some  of  the  circumstances,  in  addition  to 
the  lapse  of  time,  which  will  in  equity  consti- 
tute laches,  are  destruction  of  the  muniments 
of  title,  the  death  or  removal  of  the  parties, 
the  number  of  innocent  purchasers  who  may  be 
affected,  radical  changes  in  the  condition  or  val- 
ue of  the  property,  and  its  speculative  char- 
acter. 

16.  Equity  <S=>73  —  Laches— Loss  of  Evi- 
dence. 

Any  circumstances  tending  to  obscure  the 
truth  of  a  matter,  as  a  loss  of  witnesses  through 
the  efflux  of  time,  may  prompt  a  court  of  equity 
to  apply  the  doctrine  of  laches. 

17.  Equity  «=»72(1)— Laches— Prejudice. 
If  it  appears  that  an  adverse  party  has  lost 

any  advantage  which  he  might  have  retained  if 
plaintiff's  claim  had  been  asserted  with  reason- 
able promptness,  or  is  exposed  to  any  injury 
through  inexcusable  delay,  a  court  of  equity  will 
not  interfere  to  grant  relief  to  the  dilatory 
claimant. 
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18.  Pleading  <8=>214{1)—Deuubrib— Admis- 
sions. 

On  demurrer  to  the  complaint,  allegations 
In  the  complaint  are  to  be  taken  as  true. 

19.  Joint  Advxntubes  <£»5(1)— Action  Bb- 
twken  mkubks8  —  laches  —  advances  in 
Value. 

Mere  fact  that  mining  property  has  advanc- 
ed considerably  in  value  should  not  bar  recov- 
ery, under  the  doctrine  of  laches,  by  a  member 
of  a  contract  of  joint  adventure,  where  the 
plaintiff  was  prevented  from  contributing  his 
■hare  through  the  fraud  and  concealment  of 
the  other  members,  and  is  seeking  an  accounting. 

20.  Equity  $=>87(2)— Laches— Delat  Shobt 
or  Period  or  Limitations. 

Where  the  statute  of  limitations  has  not 
run,  strong  circumstances  must  exist  to  require 
the  spplication  of  the  doctrine  of  laches. 

2L  Pleading  <8=»193(4)  —  Laches  —  Demur- 
rers to  Complaint. 
On  demurrer  to  complaint,  on  ground  that 

it  shows  that  plaintiff  was  guilty  of  laches,  it 

must  appear  from  averments  in  complaint  that 

plaintiff  was  guilty  of  laches. 
Sanders,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; R.  C.  Stoddard,  Judge. 

Action  by  C.  N.  Miller  against  Mark  Wal- 
ser  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Wm.  Woodburn,  of  Reno,  for  appellant 
Cheney,  Downer,  Price  &  Hawkins,  of  Reno, 
for  respondents. 

DUCKER,  J.  In  this  action  the  district 
court  sustained  respondents'  demurrer  to  the 
amended  complaint.  Appellant  refused  to 
amend  and  elected  to  stand  upon  the  amend- 
ed complaint.  The  court  entered  judgment 
dismissing  the  amended  complaint  and  deny- 
ing the  relief  sought  by  appellant  In  this 
action.  From  the  judgment  and  order  sus- 
taining the  demurrer,  this  appeal  la  taken. 

The  respondents  ask  that  the  appeal  be 
dismissed  upon  the  grounds:  First,  that  the 
transcript  of  the  record  was  not  filed  within 
30  days  after  the  appeal  had  been  perfected, 
In  pursuance  of  rule  II  of  the  Rules  of  the 
Supreme  Court  (164  Pac.  viii);  second,  that 
a  complete  transcript  of  the  record  on  appeal 
or  a  complete  transcript  of  the  Judgment  roll 
has  not  been  filed  In  this  court ;  third,  that 
no  bill  of  exceptions  has  been  filed  In  the  ac- 
tion; fourth,  that  appellant  has  not  assigned, 
served,  or  filed  any  assignment  of  errors,  as 
prescribed  by  law. 

[1, 2]  As  the  appeal  Is  upon  the  judgment 
roll  alone,  no  assignment  of  errors  Is  neces- 
sary. Talbot  v.  Mack,  41  Nev.  245,  160  Pac 
25.  The  same  Is  true  as  to  a  bill  of  excep- 
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tlons.  The  Judgment  roll  shows  that  the  de- 
murrer to  the  amended  complaint  was  pre- 
sented to  the  court,  and  discloses  the  ruling 
thereon.  The  order  sustaining  the  demurrer 
Is  deemed  to  have  been  excepted  to.  St.  1015, 
f  321.  The  alleged  error,  thus  appearing  upon 
the  face  of  the  judgment  roll,  is  not  required 
to  be  incorporated  In  a  bill  of  exceptions. 

[3]  The  objection  presented  by  the  motion 
to  dismiss  on  the  second  ground,  namely,  an 
Incomplete  transcript  of  the  record,  must  be 
disregarded.  This  objection  Is  taken  to  the 
omission  of  the  original  complaint  from  the 
judgment  roll,  which  constitutes  the  record 
on  appeal.  The  Judgment  roll  contains  the 
demurrer  to  the  complaint  That  It  was  sus- 
tained by  the  court  may  be  inferred  from  the 
amended  complaint  in  the  record.  The  orig- 
inal complaint  was  therefore  superseded  by 
the  amended  pleading,  and  the  absence  of 
the  former  from  the  transcript  of  the  record 
Is  a  mere  technical  omission,  which  cannot 
affect  the  rights  of  respondents,  and  could 
have  been  cured  on  suggestion  of  diminution 
of  the  record,  as  prescribed  by  rule  VIII  of 
this  court  (154  Pac  ix).  Rule  VIII  reads: 

"Exceptions  or  objections  to  the  transcript 
statement,  the  undertaking  on  appeal,  notice  of 
appeal,  or  to  its  service  or  proof  of  service,  or 
any  technical  exception  or  objection  to  the  rec- 
ord affecting  the  right  of  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might  be 
cured  on  suggestion  of  diminution  of  the  rec- 
ord, must  be  taken  at  the  first  term  after  the 
transcript  is  filed,  and  must  be  noted  in  the 
written  or  printed  points  of  the  respondent  and 
filed  at  least  one  day  before  the  argument  or 
they  will  not  be  regarded." 

No  exception  or  objection  to  the  transcript 
on  this  ground  has  been  noted  In  respondents' 
brief  as  required  by  said  rule  VIII.  For  the 
reasons  given,  the  objection  will  be  disregard- 
ed. Klrman  v.  Johnson,  30  Nev.  150,  93  Pac. 
500,  96  Pac.  1057. 

[4]  Ry  the  first  ground  of  the  motion  to 
dismiss  the  appeal,  It  is  objected  that  the 
transcript  of  the  record  was  not  filed  within 
30  days  after  the  appeal  had  been  perfected, 
In  compliance  with  rule  II  of  the  Supreme 
Court  which  reads: 

"The  transcript  of  the  record  on  appeal  shall 
be  filed  within  thirty  (30)  days  after  the  appeal 
has  been  perfected,  and  the  statement  settled, 
if  there  be  one." 

It  appears  from  the  record  that  the  appeal 
from  the  judgment  on  demurrer  was  per- 
fected on  August  24,  1918,  and  that  the  tran- 
script on  appeal  was  filed  on  October  7,  1918. 
Nptice  of  motion  to  dismiss  the  appeal  was 
filed  on  November  30,  1918,  and  served  on 
counsel  for  appellant  on  the  preceding  day. 
After  the  transcript  on  appeal  was  filed, 
counsel  for  the  parties  herein  entered  Into 
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two  stipulations,  one  of  date  of  October  21, 
1918,  and  the  other  of  date  of  November  12, 
1918,  in  which  additional  time  to  serve  and 
file  points  and  authorities  was  given  to  coun- 
sel for  respondents. 

It  is  contended  by  appellant  that  the  effect 
of  these  stipulations,  and  respondents'  failure 
to  promptly  move  for  a  dismissal  under  said 
rule  VIII,  operate  as  a  waiver  of  the  motion 
to  dismiss  the  appeal.  We  think  the  /inten- 
tion must  be  admitted.  As  the  extension  of 
time  given  in  the  stipulations  was  for  the 
benefit  of  counsel  for  respondents,  it  may  be 
presumed  that  they  were  entered  into  at 
their  request.  By  entering  into  these  stipu- 
lations, which  were  made  for  their  accom- 
modation, and  by  reserving  no  objection 
therein  as  to  the  time  when  the  transcript  on 
appeal  was  filed,  they  recognized  the  appeal, 
and  their  failure  to  timely  move  for  a  dis- 
missal under  the  rule  is  an  additional  reason 
why  a  waiver  of  the  objection  should  be  en- 
forced against  respondents.  The  right  to 
move  to  dismiss  an  appeal  may  be  waived 
upon  any  grounds  that  are  not  jurisdictional. 
Botsford  v.  Van  Riper,  32  Nev.  225,  106  Pac. 
440 ;  Henningsen  v.  T.  A  G.  R.  R.  Co.,  32  Nev. 
51,  104  Pac  223.  The  motion  to  dismiss  the 
appeal  is  denied. 

We  will  consider  the  appeal  on  its  merits. 
In  substance,  it  - is  alleged  in  the  amended 
complaint  (which  will  hereinafter  be  alluded 
to  as  the  complaint)  that  on  or  about  the 
16th  day  of  April,  1913,  one  R.  L.  Ray  had  an 
option  to  purchase  certain  mining  claims 
known  as  Packard  No.  1,  Packard  No.  2,  and 
Packard  Fraction,  situated  in  the  Rochester 
mining  district,  county  of  Humboldt,  Nev., 
and  represented  to  appellant  and  respondents 
that  the  said  claims  were  of  value;  that  on 
the  same  day  all  of  these  parties  entered  into 
an  oral  agreement  and  joint  adventure,  prom- 
ising to  use  their  joint  efforts  to  acquire  said 
claims,  and  share  an  equal  interest  therein, 
and  to  thereafter  organize  a  corporation  to 
take  over  the  mining  claims  and  to  share 
equally  In  the  stock  issued  by  said  corporation 
in  payment  for  said  claims;  that  it  was  agreed 
that  Ray  was  to  contribute  to  the  Joint  ad- 
venture his  right  to  purchase  the  claims, 
Margrave  his  services,  knowledge,  and  ex- 
perience as  a  mining  engineer,  Walser  his  le- 
gal services  required  to  be  rendered  to  the 
adventure,  and  appellant  the  sum  of  $2,500; 
that,  before  appellant  was  to  contribute  the 
said  sum,  Margrave  was  to  examine  the 
claims,  and  if,  in  his  opinion,  the  same  were 
of  value  and  as  represented  by  Ray,  Margrave 
and  Walser  were  to  immediately  notify  ap- 
pellant at  Reno,  Nev.,  to  that  effect;  and 
that  appellant,  upon  being  so  notified,  was  to 
contribute  said  sum  of  $2,500. 

It  is  further  alleged  that  on  or  about  the 
J 7th  day  of  April,  1913,  Margrave  made  an 
examination  of  the  said  mining,  claims,  and, 


finding  them  to  be  of  great  value  and  as  rep- 
resented by  Ray,  informed  Walser  of  the 
facts;  that  Walser  and  Margrave  failed,  re- 
fused, and  neglected  to  notify  appellant  of 
these  facts,  or  that  Margrave  had  approved 
the  claims,  but,  on  the  contrary,  suppressed, 
concealed,  and  withheld  from  appellant  this 
Information,  thus  preventing  him  from  com- 
plying with  the  terms  of  the  agreement  as  to 
his  contribution  to  said  joint  adventure'  of 
said  sum  of  $2,500;  that  appellant,  at  all 
times  mentioned  in  the  complaint,  has  been 
and  still  is  ready  and  willing  to  do  or  per- 
form all  things  by  him  to  be  done  or  perform- 
ed under  the  terms  of  the  agreement 

It  is  alleged  that  on  or  about  the  18th  day 
of  April,  1913,  Margrave  made  the  first  pay- 
ment on  the'  mining  claims  for  and  on  be- 
half of  the  Joint  adventure  composed  of  him- 
self, Walser,  Ray,  and  appellant,  and  that 
thereafter,  on  or  about  July  11,  1913,  re- 
spondents and  Ray  obtained  title  to  said 
mining  claims  for  and  on  behalf  of  the  mem- 
bers of  said  Joint  adventure  and  enterprise, 
and  for  the  use,  benefit,  and  in  trust,  share 
and  share  alike,  for  all  of  the  members  there- 
of ;  that  on  or  about  the  date  last  aforesaid, 
Ray  and  respondents,  for  and  on  behalf  of 
themselves  and  appellant,  organized  the  Ne- 
vada Packard  Mines  Company,  for  the  pur- 
pose of  taking  over  the  claims  in  pursuance 
of  the  agreement  and  Joint  adventure,  and 
conveyed  them  to  the  company,  and  subse- 
quent to  the  organization  of  said  company 
caused  to  be  issued  to  Ray,  Walser,  and  Mar- 
grave, in  consideration  of  the  transfer,  750,000 
shares  of  the  capital  stock  of  said  company, 
one-fourth  thereof  to  Ray  and  three-fourths 
thereof  to  respondents;  that,  under  the  terms 
of  said  agreement  and  joint  adventure,  Ray, 
appellant,  and  respondents  were  each  entitled 
to  one-four"th  of  said  stock,  to  wit,  187,500 
shares;  that  respondents  failed  to  issue,  or 
cause  to  be  issued  and  delivered,  to  appellant 
said  187,500  shares  of  stock,  but  had  the 
same  Issued  and  delivered  to  themselves  in 
equal  parts,  and  have  ever  since  refused  and 
do  now  refuse  to  deliver  the  same  to  appel- 
lant ;  that  the  same  is  of  the  reasonable  val- 
ue of  $93,750. 

It  is  further  alleged  that  respondents 
have  received  large  sums  of  money,  the  exact 
amount  of  which  is  unknown  to  appellant,  as 
dividends,  profits,  and  emoluments  upon  said 
187,500  shares  of  stock,  and  that  an  account- 
ing will  be  necessary  to  determine  the  amount 
thereof.  In  the  prayer  of  the  complaint,  ap- 
pellant asks  to  be  declared  the  owner  of  the 
187,500  shares  of  stock,  and  that  respondents 
hold  the  same  in  trust  for  him;  that  they  be 
required  to  deliver  the  same  to  him,  and  in 
case  such  delivery  cannot  be  made,  that  he 
have  Judgment  against  them  for  $93,750,  the 
value  thereof;  that  an  accounting  be  had  of 
the  profits  or  dividends,  etc.,  received  by  them 
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on  account  of  said  187,000  shares  of  stock, 
and  that  appellant  hare  judgment  for  the 
same ;  that  restraining  order  be  made  and  a 
receiver  appointed. 

The  lower  court  sustained  respondents'  de- 
murrer to  the  amended  complaint,  holding 
that  it  appeared  therefrom  that  appellant 
had  been  guilty  of  laches  in  instituting  his 
action.  This  appeal  is  taken  by  the  appel- 
lant, Miller,  but  by  the  discussion  of  counsel 
for  respondents,  in  their  brief  and  in  the  oral 
argument  in  this  court,  we  are  confronted 
with  a  proposition  resembling  a  cross-appeal 
from  the  order  and  judgment  sustaining 
respondents'  demurrer.  They  insist  that  the 
court  erred  in  that  part  of  the  decision  hold- 
ing that  the  complaint  stated  a  cause  of  ac- 
tion, If  It  had  not  been  defeated  by  the  laches 
of  appellant  appearing  on  the  face  of  the  com- 
plaint. We  will  consider  this  phase  of  the 
case  first. 

[6,  S]  Counsel  contend  (1)  that  no  enforce- 
able agreement,  from  which  a  resulting  trust 
arises,  Is  stated  in  the  complaint;  secondly, 
that,  conceding  such  an  agreement  to  be 
stated,  the  cause  of  action  is  barred  by  the 
statute  of  limitation  and  is  within  the  statute 
of  frauds.  We  are  of  the  opinion  that  the 
district  court  did  not  err  in  ruling  on  these 
questions.  A  joint  adventure  is  established 
by  the  allegations  of  the  complaint.  It  ap- 
pears therefrom  that  the  parties  agreed  to 
use  their  joint  efforts  to  acquire  the  mining 
property  in  equal  interest  and  to  convey  the 
title  thereto  to  a  corporation  to  be  formed 
by  them  for  the  purpose  of  taking  over  the 
claims:  The  acquirement  of  the  claims  was 
the  primary  purpose  of  the  agreement,  and 
it  is  founded  upon  a  consideration  consisting 
of  the  mutual  promises  of  the  parties.  A  con- 
tract of  Joint  adventure  is  sufficiently  sup- 
ported by  a  consideration  growing  out  of  the 
mutual  promises  of  the  parties.  23  Cyc.  454; 
Kins  v.  Barnes,  109  N.  Y.  285,  16  N.  B.  832; 
Botsford  v.  Van  Riper,  33  Nev.  190,  110  Pac. 
705. 

The  mutual  promises,  which  formed  the 
consideration  of  the  agreement,  and  upon 
which  the  parties  acted  In  pursuance  of  the 
enterprise  to  obtain  title  to  the  property, 
were,  as  stated  in  the  complaint,  appellant's 
promise  to  contribute  $2,500,  Margrave  his 
services,  knowledge,  and  experience  as  a  min- 
ing engineer,  Walser  his  legal  services,  and 
Ray  his  right  to  purchase  the  group  of  claims. 
The  complaint,  therefore,  states  the  agree- 
ment of  the  parties;  the  consideration  upon 
which  it  was  based;  the  thing  that  was  to  be 
done  in  pursuance  thereof,  namely  the  ac- 
quisition of  the  claims  and  the  interest  of 
each  in  the  subject-matter  of  the  contract 
No  further  averment  Is  required  to.  invest 
the  arrangement  alleged  with  all  the  elements 
of  a  joint  adventure. 

But  it  is  asserted  by  counsel  for  respond- 
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ents  that  the  averments  of  the  complaint  at 
most  show  only  a  contemplated  joint  adven- 
ture which  was  never  launched,  so  far  as  ap- 
pellant was  concerned,  for  the  reascon  that 
he  did  nothing  to  help  the  enterprise  along 
and  contributed  no  money  for  that  purpose. 
We  take  another  view.  The  joint  adventure 
was  consummated  when  the  minds  of  the  par- 
ties met  and  their  mutual  promises  were  ex- 
changed. Appellant's  agreement  to  contrib- 
ute $2,600  and  his  readiness  to  fulfill  this 
covenant  were  the  financial  factors  of  the 
compact,  that  had  as  much  to  do  with  the  ac- 
quirement of  the  claims  as  Ray's  option  or 
Margrave's  action  in  going  upon  the  claims 
to  ascertain  their  value.  The  option  and 
the  knowledge  which  Margrave  acquired  ot 
the  value  of  the  claims  wonld  have  been  un- 
availing without  the  means  to  secure  them. 

[7]  "Appellant's  promise  to  supply  the 
means  was  an  assurance  of  financial  support 
arising  out  of  the  agreement,  and  which  Mar- 
grave carried  with  him  when  he'  went  upon 
the  ground,  and  it  cannot  be  assumed  that  he 
would  have  gone  without  such  assurance. 
The  purported  value  of  the  claims,  as  repre- 
sented by  Ray,  and  the  desire  to  acquire 
them,  brought  the  parties  together  in  an 
agreement  that  charged  Margrave  with  the 
duty  of  investigating  the  mining  claims. 
When  he  found  them  to  be  of  value  sufficient 
in  his  Judgment  to  warrant  the  venture,  he 
was  In  duty  bound  to  report  to  appellant  to 
ratable  him  to  comply  with  his  part  of  the 
agreement  The  relationship  created  by  the  / 
agreement  of  joint  adventure,  being  fiduciary 
In  its  character,  laid  upon  him  a  strict  duty 
to  deal  fairly  with  his  correlates  with  refer- 
ence to  any  part  of  the  subject-matter  of  the 
agreement  Intrusted  to  his  supervision.  If 
he  had  complied  with  his  covenant  in  this 
respect  and  had  Informed  appellant  of  the 
value  of  the  claims,  as  he  did  Walser,  and  ap- 
pellant had  then  failed  to  contribute  money 
In  pursuance  of  his  promise,  then  there  would 
have  been  a  failure  of  consideration  on  his 
part,  which  would  have  excluded  him  from 
participating  in  the  enterprise.  But  under 
the  terms  of  the  agreement,  as  alleged  in  the 
complaint  he  could  not  be  foreclosed  of  his . 
right  to  share  in  the  property  and  profits  of 
the  enterprise  without  having  an  opportunity 
to  furnish  money,  simply  because  Walser  and 
Margrave  failed  to  keep  their  covenants  with 
him. 

It  appears  from  the  averments  of  the  com- 
plaint that  appellant  was  at  all  times  ready 
to  keep  his  part  of  the  agreement  and  con- 
tribute $2,500,  but  that  he  was  prevented 
from  so  doing  by  the  action  of  Walser  and 
Margrave.  A  good  and  sufficient  reason  is 
therefore  shown  why  appellant  has  not  car- 
ried out  bis  part  of  the  joint  adventure, 
which  relieves  him  from  any  breach  of  the 
contract  by  failure  of  consideration  on  his 
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part  Thla  court  In  Botsford  Van  Riper, 
cited  Bupra,  has  had  occasion  to  emphasize 
the  nature  of  a  trust  relationship  created  by 
similar  facts  In  the  following  language: 

"We  further  find  that  the  law  is  well  estab- 
lished that  the  relation  between  joint  adven- 
turers is  fiduciary  in  its  character,  and  the  ut- 
most good  faith  is  required  of  the  trustee,  to 
whom  the  deal  or  property  may  be  intrusted, 
and  that  such  trustee  will  be  held  strictly  to 
account  to  his  coadventurera,  and  that  he  will 
not  be  permitted  by  reason  of  the  possession  of 
the  property  or  profits,  whichever  the  case  may 
be,  to  enjoy  an  unfair  advantage,  or  have  any 
greater  rights  in  the  property  by  reason  of  the 
fact  that  he  is  in  possession  of  the  property  or 
profits  as  trustee  than  his  coadventurera  are 
entitled  to.  The  mere  fact  that  he  la  intrusted 
with  the  rights  of  his  coadventurera  imposes 
upon  him  the  sacred  duty  of  guarding  their 
rights  equally  with  his  own,  and  he  Is  required 
to  account  strictly  to  his  coadventurera,  and, 
if  he  is  recreant  to  his  trust, -any  rights  they 
may  be  denied  are  recoverable." 

[I]  We  know  of  no  equitable  principle 
arising  from  the  facts  stated  that  could  jus- 
tify Margrave,  or  Walser  and  Margrave,  as 
the  case  may  be,  in  canceling  the  agreement 
with  appellant  after  It  was  discovered  that 
the  property  concerning  which  they  had  en- 
tered Into  the  agreement,  was  valuable.  That 
they,  or  either  of  them,  furnished  the  money 
to  secure  title  to  the  property,  could,  not  work 
a  forfeiture  of  his  right  Appellant  had  not 
declined  to  furnish  the  money,  for  he  had  not 
been  informed  that  any  money  was  required 
of  him  to  purchase  or  secure  title  to  the  prop- 
erty. Money  advanced  by  them  for  such  pur- 
pose would  be  in  the  nature  of  a  loan  to  the 
Joint  adventure  and  for  the  benefit  of  all  the 
joint  adventurers. 

"Money  advanced  by  one  party  to  a  joint  ad- 
venture is  held  to  be  a  loan  to  the  venture,  for 
which  the  party  is  entitled  to  be  reimbursed 
out  of  the  proceeds  of  the  venture;  but  by 
reason  of  the  advancing  of  such  money,  it  does 
not  entitle  the  party  so  advancing  to  any  supe- 
rior right  as  against  his  coadventurera."  Bots- 
ford v.  Van  Riper,  and  cases  cited,  reaffirmed 
in  Land  v.  Webber,  36  Nev.  623,  134  Pac.  461, 
135  Pac  139,  141  Pac.  468,  50  L.  R.  A.  (N.  S.) 
1046,  Aiin.  Can,  191GA,  1202. 

Counsel  for  respondents  cited  Powell  v.  Mc- 
gulre,  43  Cal.  11,  and  Hyer  v.  Richmond 
Traction  Co.,  168  U.  S.  471,  18  Sup.  Ct  114, 
42  L.  Ed.  547,  to  support  their  contention 
that  an  enforceable  agreement  Is  not  stated 
In  the  complaint.  It  was  held  in  these  cases 
that  an  agreement  to  enter  into  a  partnership 
cannot  be  enforced  In  a  suit  In  equity,  and 
that  a  party  will  be  confined  to  an  action  at 
law  for  a  breach  of  the  contract.  In  Mann 
v.  Bowen,  85  Ga.  616,  11  S.  E.  862,  cited  in 
support  of  the  same  contention,  the  court  ad- 
hered to  the  rule  that  an  action  at  law  lies 
for  the  breach  of  a  contract  to  form  a  part- 
nership. 


[I]  We  do  not  question  the  rule. stated  In 
the  cases  cited,  but  it  Is  a  rule  that  is  Inappli- 
cable to  the  case  at  bar,  in  which  the  com- 
plaint discloses  a  joint  adventure.  The  prin- 
cipal distinction  between  a  partnership  and 
joint  adventure  is  that  in  most  jurisdictions, 
where  any  is  regarded  as  existing,  one  party 
may  sue  the  other  at  law  for  a  breach  of  the 
contract;  but  this  right  will  not  preclude  a 
suit  in  equity  for  an  accounting.  23  Cyc 
453-461.  The  distinction  is  recognized  by 
thla  court  in  Botsford  v.  Van  Riper,  supra, 
and  reaffirmed  in  Lind  v.  Webber,  36  Nev. 
623,  134  Pac.  461,  50  L.  R.  A.  (N.  S.)  1046, 
Ann.  Cas.  1916A,  1202,  wherein  the  court  said: 

"It  is  also  well  settled  in  law  that  one  party 
to  a  joint  adventure  may  sue  the  other  at  law 
for  the  breach  of  the  contract  or  share  of  the 
profits  or  losses,  or  a  contribution  for  advanc- 
es made  in  excess  of  his  share;  but  the  remedy 
at  law  does  not  preclude  a  suit  in  equity  for 
an  accounting.  In  this  state,  under  our  Code 
of  Procedure,  the  district  court  in  proper  cases 
may  administer  both  legal  and  equitable  relief." 

In  Prince  v.  Lamb,  128  CaL  120,  60  Pac. 
689,  also  cited  by  counsel  for  respondents, 
specific  performance  of  an  alleged  "grub 
stake"  agreement  was  refused  upon  the  stat- 
utory grounds  of  inadequacy  of  consideration 
and  the  unreasonableness  of  the  contract 
In  the  case  before  us  there  was  no  failure  of 
consideration  on  the  part  of  appellant  or 
question  of  its  adequacy. 

[1 S]  A  joint  adventure  is  clearly  alleged  in 
the  complaint  in  which  appellant  had  obli- 
gated himself  to  furnish  the  purchase  price 
of  the  claims  upon  receiving  information 
Margrave  had  agreed  to  give  if  he  found  the 
claims  to  be  of  sufficient  value,  and  respond- 
ents' violation  of  their  agreement  in  with- 
holding this  information,  and  appropriating 
appellant's  stock,  worked  an  implied  trust  as 
effectually  as  if  appellant  had  actually  fur- 
nished the  consideration  to  purchase  the 
property. 

[II]  Respondents  insist  that  this  action  la 
founded  upon  the  fraud  alleged  in  the  com- 
plaint and  is  therefore  barred  by  the  three- 
year  limitation  of  the  statute  in  actions  for 
relief  on  the  ground  of  fraud.  We  think  they 
are  mistaken  in  this  contention.  That  clause 
of  the  statute  applies  to  actions  which  have 
their  inception  in  fraud,  and  under  no  cir- 
cumstances could  be  applied  to  a  case  like 
the  one  under  consideration,  which  would  not 
be  maintainable  at  all,  were  It  not  for  the  fi- 
duciary relationship  created  by  the  contract 
Fraud  Is  not  the  basis  of  the  action.  It  la 
founded  upon  the  agreement  which  created 
the  trust  relation. 

True,  it  is  alleged  in  the  complaint  that 
Walser  and  Margrave  failed,  refused,  and 
neglected  to  notify  appellant  that  the  prop- 
erty was  of  great  value  and  as  represented 
by  Ray,  and  had  been  approved  by  Mar- 
grave, and  that  he  and  Walser  suppressed. 
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concealed,  and  withheld  from  appellant  this 
information,  and  thus  prevented  him  from 
complying  with  the  terms  of  the  agreement 
and  to  his  contribution  to  the  Joint  adven- 
ture ;  but  it  is  plain,  from  a  consideration  of 
the  entire  complaint,  that  this  allegation  was 
made  to  show  why  appellant  had  not  con- 
tributed the  sum  of  $2,500,  as  stipulated  in 
the  oral  agreement,  and  not  as  the  ground 
of  action.  It  is  a  mere  incident,  and  not  the 
gravamen  of  the  action.  19  Ami.  &  Eng.  En- 
cyc.  of  Law  (2d  Ed.)  p.  247. 

The  cause  of  action  would  be  complete 
without  the  allegation  of  fraud,  if  it  had 
been  alleged  that  appellant  had  contributed 
the  money.  His  excuse  for  nonperformance, 
while  involving  fraud  on  the  part  of  Walser 
and  Margrave,  is,  in  effect,  equivalent  to  an 
allegation  of  actual  performance  of  his  cov- 
enant 9  Cyc  724.  ' 

The  case  of  Lang  Syne  M.  Co.  v.  Ross,  20 
Nev.  127,  18  Pac  368,  19  Am.  St  Rep.  337, 
cited  by  respondents  to  sustain  their  conten- 
tion that  the  statute  of  three-year  limitation 
applies  in  this  case,  is  not  in  point  An  ex- 
amination of  the  facts  of  the  case  reveals 
that  the  cause  of  action  alleged  had  Its  in- 
ception in  fraud.  In  Kelley  v.  Boettcher,  86 
Fed.  65,  29  C.  0.  A.  14,  also  referred  to,  false 
representations  were  made  to  complainants 
to  induce  them  to  make  the  conveyance.  The 
cause  of  action  was  based  on  fraud  and 
grew  out  of  no  contractual  relations. 

[12]  In  the  case  at  bar  the  cause  of  action 
accrued  upon  respondents'  breach  of  duty  in 
preventing  appellant  from  performing  his 
contract  and  excluding  him  from  his  share 
of  the  stock  of  the  corporation,  and  was  com- 
menced within  less  than  4  years  from  its 
accrual.  We  think  it  is  maintainable  by  rea- 
son of  section  4970  of  the  Revised  Laws  of 
Nevada,  which  provides: 

"An  action  for  relief,  not  hereinbefore  pro- 
vided for,  must  be  commenced  within  four  years 
after  the  cause  of  action  shall  have  accrued." 

White  v.  Sheldon,  4  Nev.  280,  seems  to  be 
closely  in  point  In  that  case  (without  going 
into  a  detail  of  the  facts)  a  trust  relation 
was  created  by  reason  of  a  parol  agreement 
The  court  held  that  the  cause  of  action  ac- 
crued when  the  defendant  who  had  succeed- 
ed one  Johnson  as  trustee  at  request  of  plain- 
tiff, the  cestui  que  trust  conveyed  the  trust 
property  to  another  party.  In  applying  the 
statute  of  limitations,  the  court  said: 

"Thus  a  period  of  less  than  four  years  elapsed 
between  the  conveyance  of  Sheldon  and  the 
bringing  of  this  action,  and  the  plaintiff's  right 
would  not  be  barred  by  a  lapse  of  time  short  of 
four  years,  for  this  form  of  action  is  governed 
by  the  eighteenth  section  of  our  act  of  limita- 
tions. None  of  the  other  sections  •  *  * 
seem  to  cover  cases  of  this  kind." 

The  section  referred  to  is  section  4970  of 
the  Revised  Laws.    It  Is  true,  in  White  v. 
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Sheldon,  the  element  of  fraud  did  not  enter 
into  the  transaction,  but  neither  did  it  enter 
into  the  transaction  under  consideration,  ex- 
cept to  excuse  the  nonperformance  on  the 
part  of  appellant  by  reason  of  respondents' 
alleged  breach  of  duty  in  withholding  infor- 
mation as  to  the  value  of  the  claims,  and  in 
appropriating  appellant's  Interest  in  the  stock 
of  the  corporation.  While  the  facts  in  the 
case  at  bar  are  somewhat  different  from 
White  v.  Sheldon,  the  principle  Involved  is 
the  same,  and  the  same  statute  of  limitations 
applies.  In  each  case  it  was  the  understand- 
ing between  the  parties  which  gave  the  right 
of  action,  and  a  breach  of  duty  imposed  by 
agreement,  which  caused  it  to  accrue. 

[1 1]  Under  our  view  of  the  action  stated  in 
the  complaint,  the  contention  that  the  oral 
agreement  alleged  Is  within  the  statute  of 
frauds,  for  the  reason  that  it  was  to  acquire 
an  estate  or  interest  in  lands,  cannot  be  up- 
held. It  is  well  established  that,  where  an 
implied  trust  Is  effectuated,  the  contract  on 
which  it  was  based,  notwithstanding  it  was 
made  for  the  purpose  of  acquiring  an  estate 
or  interest  in  lands,  need  not  be  In  writing. 
Levy  v.  Ryland,  82  Nev.  460,  109  Pac.  905; 
Hornsilver  Cases,  35  Nev.  447,  464,  180  Pac. 
760,  764,  134  Pac  448,  449. 

The  trial  court  sustained  the  demurrer  to 
the  complaint  and  It  appears  from  the  writ- 
ten opinion  of  the  court  that  the  laches  of 
the  appellant  In  instituting  the  action,  ap- 
parent from  the  allegations  of  the  complaint, 
was  the  ground  of  the  ruling.  As  we  read 
the  opinion,  the  court  held  that  because  a 
period  of  nearly  4  years  had  elapsed  from 
the  time  appellant  If  he  had  acted  with  or- 
dinary prudence,  should  have  discovered  that 
respondents  Intended  to  disregard  his  rights, 
he  was  guilty  of  laches,  and  therefore*  de- 
barred from  maintaining  this  action.  This 
was  error,  and  as  there  Is  no  averment  in  the 
complaint  sufficient  to  make  the  ruling  right 
though  the  reasons  given  for  it  are  wrong, 
the  decision  of  the*  trial  court  sustaining  the 
demurrer  and  entering  Judgment  thereon, 
must  be  reversed. 

[14]  Strictly  speaking,  laches  implies  more 
than  mere  lapse  of  time  in  asserting  a  right; 
it  requires  some  actual  or  presumable  change 
of  circumstances  rendering  it  inequitable  to 
grant  relief.  16  Cyc.  152.  Notwithstanding 
some  courts  have  applied  this  doctrine  with- 
out any  intervening  element  of  estoppel, 
where  an  unreasonable  length  of  time  has 
elapsed,  the  rule  that  lapse  of  time  alone  will 
not  constitute  laches  may  be  said  to  be  well 
settled.  Something  must  occur  in  the  mean- 
time in  relation  to  the  property  or  parties,  to 
make  it  inequitable  to  enforce  the  late  de- 
mand. 

Chief  Justice  Fuller,  In  delivering  the  opin- 
ion of  the  court  in  O'Brien  v.  Wheelock,  184 
U.  S.  493,  22  Sup.  Ct  870,  46  L.  Ed.  636, 
said: 
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"The  doctrine  of  courts  of  equity  to  with- 
hold relief  from  those  who  have  delayed  the 
assertion  of  their  claims  for  an  unreasonable 
length  of  time  is  thoroughly  settled.  Its  appli- 
cation depends  on  the  circumstances  of  the  par- 
ticular case.  It  is  not  a  mere  matter  of  the 
lapse  of  time,  but  of  change  of  situation  during 
neglectful  repose,  rendering  it  inequitable  to  af- 
ford relief." 

And  again  In  10  Ruling  Case  Law,  896: 

"While  statements  are  to  be  found  in  some  of 
the  cases  intimating  that  unreasonable  delay, 
and  mere  lapse  of  time,  independently  of  any 
statute  of  limitations,  constitute  a  defense  in 
a  court  of  equity,  the  generally  accepted  doc- 
trine appears  to  be  that  laches  is  not,  like 
limitation,  a  mere  matter  of  time,  but  is  prin- 
cipally a  question  of  the  inequity  of  permit- 
ting a  claim  to  be  enforced ;  this  inequity  being 
founded  on  some  change  in  the  condition  or 
relation  of  the  property  or  parties." 

"Mere  lapse  of  time,  not  extending  beyond 
the  period  fixed  in  the  statute  of  limitations  for 
the  commencement  of  the  suit,  constitutes  no 
bar  to  the  action."  Lang  Syne  M.  Co.  v.  Ross, 
20  Nev.  140,  18  Pac.  358,  19  Am.  St.  Rep.  337. 

It  is  unprofitable  to  collect  and  cite  au- 
thorities to  sustain  a  doctrine  so  generally 
recognized  by  the  courts. 

[1 6]  Some  of  the  circumstances,  in  addition 
to  the  lapse  of  time,  which  will  in  equity  con- 
stitute laches,  are: 

"The  destruction  of  the  muniments  of  title, 
the  death  or  removal  of  parties,  the  number  of 
innocent  purchasers  who  may  be  affected,  radi- 
cal changes  in  the  condition  and  value  of  the 
property,  and  its  speculative  character."  Kel- 
ley  v.  Boettcher,  85  Fed.  55,  29  C.  a  A.  14. 

[11,17]  Any  circumstances  tending  to  ob- 
scure the  truth  of  the  matter,  as  the  loss  of 
witnesses  through  the  efflux  of  time,  may 
prompt  a  court  of  equity  to  apply  the  doc- 
trine of  laches.  In  fact,  If  It  appears  that 
the  adverse  party  has  lost  any  advantage  he 
might  have  retained  If  the  claim  had  been 
asserted  with  reasonable  promptness,  or  ex- 
posed to  any  injury  through  inexcusable  de- 
lay, a  court  of  equity  will  not  interfere  to 
give  relief  to  the  dilatory  claimant.  Every 
case  must  depend  upon  its  own  peculiar  cir- 
cumstances. 

[1 1]  To  Invoke  a  doctrine  of  laches  in  this 
action  sufficient  averments  must  appear  in 
the  complaint  to  warrant  it  A  case  must  be 
made  out  from  the  complaint,  and  for  the 
purposes  of  this  decision  its  allegations  are 
to  be  taken  as  true.  We  concur  with  the 
learned  trial  judge  in  his  conclusion  that,  if 
appellant — 

"bad  acted  as  an  ordinarily  prudent  person,  be 
could  have  learned  in  July,  1913,  of  the  incor- 
poration of  the  Nevada  Packard  Mines  Compa- 
ny, and  other  facts  which  would  have  at  least 
put  him  upon  his  inquiry." 

Under  the  facts  stated  in  the  complaint, 
knowledge  of  the  fact  that  respondents  had 
denied  his  rights  in  the  property,  is  imputed 
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to  him  In  July,  1913,  when  respondents  or-' 
ganized  the  corporation  and  caused  the  cap- 
ital stock  of  the  company  to  be  issued  to 
themselves  in  consideration  of  the  transfer 
of  the  claims  to  the  company.  There  then 
appears  from  the  complaint  a  lapse  of  time 
of  about  3  years  and  9  months  from  the 
time  appellant  is  chargeable  with  knowledge 
that  Walser  and  Margrave  had  violated  their 
agreement,  until  he  commenced  this  action  on 
April  13,  1917,  during  which  he  asserted  no 
claim. 

[It]  Aside  from  this  lapse  of  time,  what 
other  element  partaking  of  the  nature  of  es- 
toppel affirmatively  appears  from  the  com- 
plaint? Respondents  contend  that  there  was 
an  enormous  increase  in  the  value  of  the 
property  from  mining  claims  that  could  have 
been  purchased  in  April,  1913,  for  the  sum 
of  less  than  $2,500,  to  capital  stock  of  the 
company,  one-fourth  of  which  was  worth 
$93,750.  This  is' hardly  a  conservative  state- 
ment of  what  the  complaint  shows  as  to  in- 
crease in  value  of  the  property.  It  fairly  ap- 
pears from  the  allegations  of  the  complaint 
that  the  parties  expected  to  purchase  the 
claims  for  $2,500.  It  is  also  alleged  that 
Margrave  found  the  claims  to  be  of  great 
value.  But,  conceding  that  the  property  had 
advanced  considerably  in  value,  even  under 
the  rule  that  the  doctrine  of  laches  is  pe- 
culiarly applicable  in  cases  involving  mining 
transactions,  this  fact  alone  will  not  bar  a 
recovery. 

"If  property  has  been  acquired  by  fraud,  or 
in  utter  disregard  of  the  rights  of  -others,  and 
such  property  subsequently  becomes  of  great 
value,  the  person  defrauded  would  not  for  that 
reason  alone  be  debarred  from  recovering  pos- 
session, even  though  he  reaped  an  increment  en- 
tirely disproportionate  to  any  efforts  put  forth 
by  himself."  Gamble  v.  Hanchett,  34  Nev.  351, 
126  Pac.  111. 

But  they  say  that  appellant  awaited  the 
event  for  nearly  4  years,  and,  when  he  found 
that  the  property  had  increased  enormously 
in  value,  now  seeks  to  come  in  and  share  an 
unearned  increment  and  deprive  respondents 
of  the  fruits  of  their  energy  and  enterprise. 
Whatever  may  be  the  actual  facts  of  the 
case,  it  does  not  affirmatively  appear,  from 
the  averments  of  the  complaint,  that  appel- 
lant was  lying  In  wait  for  favorable  devel- 
opments of  the  property  to  begin  this  action, 
and  we  cannot  import  such  an  allegation  in- 
to the  complaint  by  way  of  Inference  from 
other  facts  stated  therein.  As  stated  by 
the  court  In  Lang  Syne  M.  Co.  v.  Ross,  supra: 

"It  does  not  affirmatively  appear  upon  the 
face  of  the  complaint  in  this  action  that,  at  the 
time  of  the  discovery  of  the  fraud,  the  plain- 
tiff considered  that  the  property  was  worthless ; 
that  it  kept  silent,  waiting  for  the  defendant, 
Ross  to  develop  the  mine ;  and  that  then,  after 
the  value  of  the  mine  had  been  established  by 
bis  labor,  expense,  and  hazard,  the  plaintiff  com- 
menced this  action  'to  rob  him  of  the  fruits  of 
his  industry  and  enterprise.'    It  may  be  that. 
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upon  issue*  of  fact  and  proofs  made  upon  the 
trial,  such  a  state  of  facts  may  be  presented. 
But  our  decision  upon  the  questions  *  *  * 
raised  by  the  demurrer  must  be  governed  solely 
by  the  sufficiency  of  the  allegations  of  the  com- 
plaint. We  have  no  right  to  anticipate  what 
the  evidence  will  be." 

Aside  from  the  increase  in  value  of  the 
mining  property,  the  amount  of  which,  wheth- 
er great  or  small,  Is  uncertain,  no  other  ele- 
ment partaking  of  the  nature  of  estoppel  is 
presented  by  the  pleading.  Whether  the  In- 
crease in  value  is  due  to  unusual  efforts  and 
expenditures  on  the  part  of  plaintiff,  or  in 
a  large  measure  as  the  natural  result  of  a 
rich  mine,  is  entirely  speculative,  so  far  as 
the  complaint  is  concerned. 

No  loss  of  evidence,  rights  of  innocent  pur- 
chasers, change  In  relation  to  the  parties  or 
property,  or  great  expenditures  in  the  im- 
provements thereof,  or  the  like  circumstanc- 
es, which  in  conjunction  with  the  lapse  of 
time,  often  constitute  laches,  appear  In  the 
complaint,  and,  as  observed  in  the  foregoing 
case,  we  have  no  right  now  to  anticipate  the 
appearance  of  any  in  the  pleadings  or  proof. 

[20,  21]  Besides,  the  statute  of  limitations 
has  not  run,  and  by  reason  thereof  strong  cir- 
cumstances must  exist  to  require  the  applica- 
tion of  the  doctrine  of  laches.  The  burden  is 
on  the  respondents  to  show  from  suitable 
averments  in  the  complaint  that  such  circum- 
stances exist.  Kelley  v.  Boettcher,  85  Fed. 
55,  29  C.  C.  A.  14. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded.  A  reason- 
able time  will  be  designated  by  the  district 
court  for  the  respondents  to  answer  the  com- 
plaint. 

COLEMAN,  C.  J.,  concurs. 

SANDERS,  J.  (dissenting).  The  agreement 
in  question  is  made  the  subject  of  the  action, 
and  its  violation  the  cause.  The  respondents 
are  trustees  ex  maleflcio.  Pomeroy,  Con- 
tracts, p.  207;  Bispham,  Prs.  of  Eq.  §  92; 
2  Pom.  Eq.  Jur.  §5  1053-1055 ;  1  Story's  Eq. 
Jur.  187;  Perry,  Trusts,  |  106.  Therefore 
subdivision  4  of  section  4967  of  the  Revised 
Laws  covers  the  case  made  by  the  com- 
plaint. 

The  judgment  upon  this  ground  should  be 
affirmed. 
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(Supreme  Court  of  Utah.    April  2,  1919. 
hearing  Denied  May  14,  1919.) 


Re- 


1.  Divorce  «=»130— Extreme  Cruelty  Jus- 
tifying Decree— Evidence. 
Finding  of  trial  court  that  acts  of  cruelty 
of  defendant  wife  complained  of  were  the  ir- 


responsible acts  of  an  insane  mind  held  not  so 
clearly  against  the  weight  of  the'  evidence  as 
to  justify  the  Supreme  Court  in  substituting 
another  finding  therefor,  in  view  of  Comp.  Laws 
1917,  §  2995,  subd.  8,  according  plaintiff  a  com- 
plete remedy. 

2.  Divorce  «=>43— Insane  Persons  <g=>87— 
Defenses— Insanity. 
Divorce  may  be  bad  from  an  insane  defend- 
ant for  a  cause  of  action  which  accrued  during 
defendant's  sanity. 

8.  Appeal  and  Error  <8=>1010(1)— Findings 
—Review. 

Id  a  law  case  the  Supreme  Court  is  bound 
by  the  trial  court's  finding  where  there  is  any 
substantial  evidence  in  support  thereof. 

4.  Appeal  and  Error  «S=»1009(4>— Findings 
—Review  in  Equity  Cases. 
In  equity  cases  plaintiff  is  entitled  to  the 
judgment  of  the  Supreme  Court  on  the  evidence, 
and,  if  trial  court's  finding  is  clearly  against 
the  evidence,  it  is  the  duty  of  the  Supreme  Court 
to  make  or  direct  findings  in  accordance  with 
the  evidence. 

6.  Divorce  «=>154  —  Discretion  op  Chan- 
cellor. 

While  ordinarily,  if  the  complaining  party 
makes  out  a  case  under  the  statute,  the  court 
should  grant  a  divorce,  yet  there  may  be  con- 
ditions and  circumstances  under  which  the  chan- 
cellor should  exercise  a  sound  discretion  in 
granting  or  withholding  relief  and  in  deter- 
mining the  extent  thereof. 

Appeal  from  District  Court,  Davis  County ; 
A.  E.  Pratt,  Judge. 

Action  by  Ezra  V.  Steed  against  Hilda  L. 
Steed.  Judgment  dismissing  the  complaint, 
and  plaintiff  appeals.  Affirmed. 

King,  Braffet  &  Shulder,  of  Salt  Lake  City, 
for  appellant 

Hancock  &  Barnes,  of  Salt  Lake  City,  for 
respondent 

FRICK,  J.  In  April,  1918,  plaintiff  com- 
menced this  action  in  the  district  court  of 
Davis  county  against  the  defendant  to  ob- 
tain a  divorce  from  her.  Two  causes  of  ac- 
tion are  stated  in  the  complaint.  The  second 
cause  of  action  was,  however,  abandoned  at 
the  trial,  and  will  receive  no  further  notice. 
In  the  first  cause  of  action  the  plaintiff  al- 
leged that  he  and  defendant  were  married  in 
1906,  that  a  child  was  born  as  the  fruit  of 
such  marriage  which  then  had  attained  the 
age  of  six  years,  and  further  alleged  numerous 
and  various  acts  of  extreme  cruelty  covering 
a  period  commencing  in  February,  1907,  and 
continuing  up  to  the  year  1911.  It  Is  not  nec- 
essary to  here  set  forth  the  various  and  nu- 
merous acts  of  cruelty  alleged  in  the  com- 
plaint Plaintiff  further  alleged  that  on 
December  17,  1914,  the  defendant  was  duly 
adjudged  Insane,  and  that  since  that  time  she 
has  been,  and  continues  to  be,  confined  in 
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the  state  mental  hospital  for  the  Insane,  and 
that  she  Is  permanently  and  Incurably  insane. 
In  connection  with  the  filing  of  the  complaint 
an  application  was  also  made  to  the  district 
court  for  the  appointment  of  a  guardian  ad 
litem  for  the  defendant  as  an  incompetent 
person.  The  court  duly  appointed  a  guardi- 
an ad  litem  who  employed  counsel  to  repre- 
sent the  defendant  In  the  action.  Counsel, 
In  due  time,  prepared  and  filed  an  answer  for 
the  guardian  ad  litem  in  which  the  marriage 
of  the  respective  parties  and  the  birth  of  one 
child  then  living  is  admitted,  while  all  the 
other  allegations  contained  in  the  complaint 
are  denied. 

Upon  these  issues  a  trial  followed,  and, 
after  finding  the  necessary  Jurisdictional 
facts  and  the  birth  of  the  child,  the  court 
found  that  the  defendant  had  been  guilty  of 
various  and  numerous  acts  of  extreme  cruel- 
ty toward  the  plaintiff  during  the  time  alleg- 
ed In  the  complaint.  It  is  sufficient  to  say 
in  that  regard  that  the  acts  of  cruelty  found 
by  the  court  are  numerous,  extreme,  and  un- 
justifiable The  court  also  found  as  follows: 

"(6)  That  on  the  17th  day  of  December,  1914, 
the  defendant  was  doly  and  regularly  adjudicat- 
ed by  the  constituted  authorities  of  Weber  coun- 
ty, state  of  Utah,  to  be  insane,  and  on  said  date 
was  committed  to  the  State  Mental  Hospital 
at  Provo,  in  Utah  county,  state  of  Utah,  where 
she  still  is  confined;  that  her  insanity  is  in- 
curable. 

"(7)  That  at  the  time  of  the  assaults  upon 
the  plaintiff  and  misconduct  of  the  defendant 
hereinbefore  mentioned  the  defendant  was  in- 
sane, and  for  some  time  prior  thereto  and  ever 
since  has  been  insane,  and  the  alleged  acts  of 
cruelty  so  committed  by  the  defendant  were 
due  to  the  mental  condition  of  the  defendant 
aforesaid  and  were  the  irresponsible  acts  of  an 
insane  mind;  nevertheless  they  caused  the 
plaintiff  great  mental  distress  and  some  bodily 
pain  and  injury." 

As  a  conclusion  of  law  the  court  found 
"that  the  plaintiff  is  not  entitled  to  a  divorce 
from  the  defendant"  and  entered  Judgment 
dismissing  the  complaint. 

We  remark  that  the  conclusion  of  law  and 
judgment  are  based  entirely  upon  finding  7 
aforesaid,  and  not  upon  any  laches  or  fault 
on  the  part  of  plaintiff. 

The  plaintiff  appeals  from  the  judgment, 
and  Insists  that  finding  7  is  not  supported  by 
the  evidence,  and  that  the  court  erred  in 
making  the  conclusion  of  law,  in  not  granting 
plaintiff  a  decree  of  divorce,  and  in  dismiss- 
ing the  complaint 

[1,  2]  Counsel  vigorously  assail  finding  7, 
which  we  have  hereinbefore  copied  in  full. 
They  insist  that  the  evidence  is  conclusive 
that  at  least  to  and  including  the  year  1910 
the  plaintiff  was  sane  and  morally  and 
mentally  responsible  for  all  of  her  acts  of 
cruelty  toward  the  plaintiff.  They  further 
contend  that  there  is  no  evidence  to  the  con- 
trary.   The  guardian  ad  litem  produced  no 


evidence  at  the  trial.  In  addition  to  the  tes- 
timony by  the  plaintiff  in  support  of  his 
charges  of  cruelty  from  lay  witnesses,  he  al- 
so produced  medical  experts  who  testified  to 
the  physical  and  mental  condition  of  the  de- 
fendant A  physician  called  by  plaintiff,  who 
was  personally  acquainted  with  the  defend- 
ant, in  substance  testified  that  she  for  years 
had  been  afflicted  with  epilepsy ;  that  as  the 
doctor  put  It,  "the  nature  of  her  disease  is 
the  physic  type  of  mania" ;  that  the  disease 
was  progressive;  and  that  prior  to  the  time 
that  she  was  adjudged  Insane  (December, 
1914)  she  had  many  lucid  intervals.  Indeed, 
the  doctor  testified  that  In  his  judgment  she 
was  sane  prior  to  that  time ;  that  the  nature 
of  the  disease  she  was  afflicted  with  was  in- 
curable; that  her  mental  condition  as  well 
as  her  physical  and  nervous  ailments  were 
constantly  progressing ;  and  that  at  the  time 
of  trial  she  was  hopelessly  and  incurably 
Insane.  To  that  effect  also  Is  the  testimony 
of  the  other  medical  expert  who  testified  on 
behalf  of  the  plaintiff.  There  was  also  tes- 
timony that  there  was  insanity  in  defend- 
ant's family  on  her  father's  side,  and  that 
she  was  a  confirmed  epileptic.  Plaintiff's 
counsel,  however,  insists  that  under  the  evi- 
dence no  other  finding  than  that  the  defend- 
ant was  sane  at  the  time  she  committed  the 
acts  of  cruelty  Is  justified.  They  further  In- 
sist that  in  view  of  that  fact  the  conclusion 
of  law  to  which  we  have  referred  and  the 
judgment  dismissing  the  complaint  cannot  be 
upheld.  It  is  insisted  that  under  the  facto 
and  the  law  applicable  thereto  the  plaintiff 
Is  entitled  to  a  decree  of  divorce.  Counsel 
cite  and  rely  on  the  following  cases:  Huston 
v.  Huston,  150  Ky.  353, 150  S.  W.  386 ;  Thom- 
ason  v.  Thomason,  142  Ky.  176, 134  S.  W.  161 ; 
Andrews  v.  Andrews,  120  Ky.  718,  87  S.  W. 
1080,  90  S.  W.  581;  Lewis  v.  Lewis  (Okl.) 
158  Pac.  868;  Harrigan  v.  Harrigan,  135 
Cal.  397,  67  Pac.  506,  87  Am.  St.  Rep.  118; 
Fisher  v.  Fisher,  54  W.  Va.  146,  46  S.  B.  118, 
1  Ann.  Cas.  251;  Douglass  v.  Douglass,  31 
Iowa,  421;  Rathbun  v.  Rathbun,  40  How. 
Prac.  (N.  Y.)  328.  They  also  cite  2  Bishop, 
Marriage,  Divorce,  and  Separation,  $  518. 

In  Huston  v.  Huston,  supra,  the  Supreme 
Court  of  Kentucky  said : 

"While  it  is  true  that  neither  a  wife  nor  a 
husband  may  obtain  a  divorce  from  the  other 
on  the  ground  of  insanity,  or  for  acts  commit- 
ted during  such  insanity  (Pile  v.  Pile,  94  Ky. 
806  [22  S.  W.  215]),  it  is,  as  claimed  by  counsel 
for  appellant  the  well-settled  law  of  this  state 
that  a  divorce  may  be  obtained  tor  acts  occur- 
ring prior  to  the  insanity  and  constituting 
cause  for  divorce,  and  that  the  mere  subsequent 
insanity  of  the  defendant  will  not  defeat  plain- 
tiff's right  to  a  divorce,  if  it  existed  when  the 
defendant  became  insane." 

In  Harrigan  v.  Harrigan,  supra,  the  Su- 
preme Court  of  California  held  "that  di- 
vorce may  be  had  from  an  insane  defendant 
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for  a  cause  of  action  which  accrued  during 
the  sanity  of  the  defendant"  All  of  the  oth- 
er cases  cited  fully  support  the  law  as  It  Is 
stated  In  the  excerpts  quoted  from  the  cases 
from  Kentucky  and  California. 

In  2  Bishop,  Marriage,  Divorce,  and  Sepa- 
ration, the  author,  In  section  518,  says  : 

"Divorce  being  a  civil  proceeding,  and  it  being 
established  practice  in  the  civil  department  of 
our  law  to  maintain  suits  against  insane  par- 
ties the  same  as  against  sane  ones,  there  can 
be  no  just  ground  for  excepting  divorce  cases. 
Both  in  reason  and  authority  insanity  may  ex- 
cuse an  act  otherwise  unlawful,  but  where  it 
does  not  it  is  no  defense  against  the  injured 
person's  claim  for  redress.  To  deny  the  law's 
justice  to  the  sane  one  because  of  the  other's 
insanity  would  be  to  cast  in  part  on  the  former 
the  burden  which  God  had  laid  wholly  on  the 
latter.  Divorce,  where  there  is  cause  for  it, 
ia  the  plaintiff's  right  If  the  defendant  were 
sane,  he  could  not  prevent  it;  he  has  no  elec- 
tion. Therefore  it  is  not  otherwise  when  he  is 
insane." 

It  is  not  necessary  to  multiply  cases  or  au- 
thorities, since  counsel  for  the  guardian  ad 
litem  concede  that  the  excerpts  we  have  quot- 
ed above  correctly  reflect  the  law,  and  that 
If  plaintiff's  counsel  are  right  In  the  conten- 
tion that  finding  7  is  not  supported  by  the 
evidence,  plaintiff  should  have  been  granted 
the  relief  prayed  for  in  his  complaint  They 
contend,  however — and  the  district  court  It 
seems,  agreed  with  the  contention — that  If 
the  evidence  is  considered  as  a  whole,  then 
finding  No.  7  Is  not  only  Justified,  but  Is  the 
only  legitimate  conclusion  to  be  deduced  from 
all  the  facts  and  circumstances  before  the 
court  In  that  connection  they  assert  that 
very  many  of  the  acts  of  cruelty  testified  to 
by  the  several  witnesses  are  of  such  a  char- 
acter, that  is,  were  so  cruel,  so  wicked,  and 
so  unjustifiable,  that  no  other  conclusion  is 
permissible  than  that  they  were  the  mani- 
festations of  an  insane  and  disordered  mind ; 
in  other  words,  that  in  view  of  the  conditions 
and  acts  described  by  the  witnesses,  it  Is 
manifest  that  defendant's  conduct  and  acts 
could  only  be  the  result  of  a  greatly  diseased 
and  disordered  mind.  While  counsel  for  the 
guardian  ad  litem  have  referred  us  to  no 
court  decisions,  they  have  copiously  quoted 
from  Peterson  &  Haines'  text-book  on  Legal 
Medicine  and  Toxicology,  from  Spratling, 
Epilepsy  and  Its  Treatment  and  from  Sav- 
age's Dictionary  of  Psychological  Medicine, 
all  of  which  authorities  may  be  said  to,  at 
least  In  a  large  measure,  support  counsel's 
contention. 

[3-5]  If  this  were  a  law  case,  and  there 
were  any  substantial  evidence  in  support  of 
the  court's  finding,  we  under  the  uniform 
holdings  of  this  court,  would  be  bound  there- 
by. This  Is  an  equity  case,  however,  and 
plaintiff  is  entitled  to  our  judgment  on  the 
evidence.  If,  therefore,  the  court's  finding 
Is  clearly  against  the  evidence,  it  is  our  duty 
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to  make  or  to  direct  findings  in  accordance 
with  the  evidence.  This,  it  must  be  remem- 
bered, however,  is  a  divorce  proceeding  in 
which  the  state  or  society  is  interested.  In 
such  cases  the  welfare  of  one  or  the  other  of 
the  parties  to  the  proceeding,  as  well  as  that 
of  Innocent  children,  may  be,  and  usually  Is, 
Involved.  While  ordinarily,  if  the  complain- 
ing party  makes  out  a  case  under  the  stat- 
ute, the  court  should  grant  a  divorce,  yet 
there  may  be  conditions  and  circumstances 
under  which  the  chancellor  should  exercise 
at  least  a  sound  discretion  In  granting  or 
withholding  relief  and  in  determining  the  ex- 
tent thereof.  Under  such  conditions  the  facts 
and  circumstances  of  the  particular  case 
should  be  permitted  to  control  the  chancel- 
lor's conclusions.  The  case  at  bar  in  some 
of  its  features  may  be  said  to  be  unique,  If 
not  In  a  class  by  Itself.  In  view  of  that  fact 
we  have  had  some  difficulty  in  determining 
the  nature,  character,  and  extent  of  the  re- 
lief that  should  be  granted  in  this  case,  if 
any.  While,  if  we  were  controlled  by  what 
appears  from  the  face  of  the  record,  we 
should  feel  inclined  to  reverse  the  judgment 
and  to  grant  plaintiff  the  relief  he  seeks,  yet 
in  this,  as  in  most  cases,  there  are  many 
things  that  transpire  at  the  trial  which  can- 
not be  correctly  reflected  In  cold  print. 
Moreover,  in  this  case  our  statute  (Comp. 
Laws  1917,  f  2995,  subd.  8)  affords  the 
plaintiff  a  full  and  complete  remedy  by  com- 
mencing an  action  under  the  provisions  of 
that  section.  In  such  an  action  the  state  will 
be  represented  by  the  county  attorney  and 
the  defendant  by  a  guardian  ad  litem,  and 
the  best  interests  of  the  Insane  spouse,  as 
well  as  that  of  all  Interested  In  the  contro- 
versy, can  be  safeguarded  and  preserved. 
We  have  therefore,  with  some  reluctance  and 
with  much  hesitation,  arrived  at  the  conclu- 
sion that  In  view  of  all  the  facts  and  circum- 
stances appearing  In  this  case,  the  finding  of 
fact  which  Is  complained  of  Is  not  so  clearly 
against  the  evidence  as  to  necessarily  require 
us  to  substitute  another  finding  therefor. 
Nor,  In  view  of  all  the  facts  and  circumstanc- 
es, are  the  conclusions  of  law  and  judgment 
so  clearly  wrong  as  to  authorize  us  to  set 
them  aside  in  a  case  of  this  kind.  We  feel 
constrained  to  hold  that  the  district  court 
bad  a  right  to  exercise  some  discretion  In  the 
matter,  and  that  it  exercised  that  discretion 
wisely.  Were  it  not  for  the  humane  provi- 
sions of  section  2995  aforesaid,  under  which 
complete  justice  may  be  done  without  invad- 
ing or  disregarding  the  rights  and  best  inter- 
ests of  all  concerned  in  this  most  unfortunate 
family  drama,  we  should  long  hesitate  before 
affirming  the  Judgment  In  view,  however,  of 
what  has  been  said,  we  do  not  feel  Justified 
in  reversing  the  Judgment  and  hence  It 
should  be,  and  accordingly  is,  affirmed. 

CORFMAN,  O.  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 
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CHADWICK  r.  BENEFICIAL  LIFE  INS. 
CO.   (No.  3333.) 

(Supreme  Court  of  Utah.   May  8,  1919.) 

1.  Evidence  <@=c.222(2)— Admissions— Action 
on  Lux  Policy. 

In  benefidary'a  action  on  life  policy,  where 
insured  sought  to  avoid  policy  upon  ground  of 
false  statements  by  insured  in  application  as 
to  his  health  and  consultation  with  physicians, 
evidence  of  admissions  by  beneficiary  as  to  hus- 
band's health  and  consultation  with  physicians 
waa  admissible. 

2.  Witnesses  «=211(i)— Confidential  Re- 
lations—Physician and  Patient. 

Comp.  Laws  1917,  $  7124,  subd.  4,  prohibit- 
ing physicians  from  testifying  to  information  ac- 
quired attending  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  patient, 
without  patient's  consent,  does  not  preclude 
physician  from  testifying  merely  as  to  fact  of 
having  been  consulted. 

8.  Witnesses  «J=>211(2)— Confidential  Re- 
lations—Physicians— Autopsy. 
Physician's  testimony  as  to  result  of  an 
autopsy  is  not  incompetent,  under  Comp.  Laws 
1917,  f  7124,  subd.  4,  prohibiting  physicians 
from  testifying  without  consent  of  patient,  as 
to  information  acquired  in  attending  patient 
necessary  to  enable  him  to  prescribe  or  act  for 
patient. 

4.  Witnesses  <S==>208(1}— Privileged  Com- 
munications—Physician and  Patient. 

Claim  of  privilege  under  Comp.  Laws  1917, 
§  7124,  subd.  4,  prohibiting  physician  from  tes- 
tifying to  information  acquired  in  attending 
patient,  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  patient  without  patient's 
consent,  must  be  brought  within  clear  meaning 
and  spirit  of  the  statute,  being  a  statutory  priv- 
ilege not  existing  at  common  law. 

5.  Tbial  o$=>139(1)— Directed  Verdict. 

If  there  is  any  testimony  which  the  jury, 
as  a  matter  of  law,  should  consider  in  order  to 
determine  the  question  of  liability,  the  court 
has  no  right  to  direct  a  verdict 

6.  Insurance  €=>646(3) — Life  Insurance— 
Misrepresentations— Burden  of  Proof. 

In  action  on  life  policy,  defended  on  ground 
that  insured  in  his  application  misrepresented 
condition  of  his  health,  insurer  has  burden  of 
proving  that  answers  were  not  only  untrue, 
but  that  insured  knew  or  should  have  known 
them  to  be  untrue. 

7.  Evidence  <&=»155(1)— Whole  of  Conver- 
sation. 

In  action  on  life  policy,  defended  on  ground 
of  false  statements  by  insured  in  his  application 
as  to  his  condition  of  health  and  consultation 
of  physicians,  statements  by  beneficiary  to  in- 
surer's agents,  following  death  of  insured,  that 
questions  shown  by  application  had  not  been 
asked  insured,  and  that  insured  had  not  made 
the  answers  appearing  therein,  were  admissible, 
being  part  of  a  conversation  between  plaintiff 
and  defendant's  witnesses,  which  conversation 
was  solicited  by  them. 


8.  Insurance  <8=»656(2>— Life  Policy— De- 
fenses. 

In  action  on  life  policy,  defended  on  ground 
that  insured  had  made  false  statements  in  an- 
swer to  questions  in  application  as  to  condition 
of  health  and  consultation  of  physician,  plain- 
tiff could  prove  that  no  such  questions  were 
asked  or  answers  made. 

9.  Insurance  «=»256(2)— Life  Insurance- 
Falsity  of  Representations. 

In  view  of  Comp.  Laws  1917,  1 1154,  subd. 
8,  false  statements  and  answers  of  insured  will 
avoid  policy  only  if  insured  knew,  or  should 
have  known,  that  statements  were  false. 

10.  Trial  «=>139(1)— Jury  Question. 

The  probative  force  of  evidence  is  for  the 
jury. 

11.  Insurance  *=>668(7>— Life  Insurance- 
Falsity  of  Representations— Jury  Ques- 
tion. 

In  action  on  life  policy  involving  issue  of 
whether  insured  knew,  or  had  reason  to  believe, 
that  he  was  afflicted  with  a  disease  which  tend- 
ed to  prejudicially  injure  his  health  and  im- 
pair his  longevity,  at  the  time  of  making  his 
application,  wherein  he  represented  himself  to 
be  in  good  health,  evidence  held  sufficient  to 
take  case  to  jury. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  J.  D.  Call,  Judge. 

Action  by  Maud  Chadwick  against  the 
Beneficial  Life  Insurance  Company. .  Judg- 
ment for  defendant  on  a  directed,  verdict, 
and  plaintiff  appeals.  Reversed  with  di- 
rections. 

A.  O.  Horn,  of  Ogden,  for  appellant. 
Young  &  Young,  of  Salt  Lake  City,  for  re- 
spondent. 

THURMAN,  J.  Plaintiff  is  the  widow  of 
J.  Charles  .Chadwick,  deceased,  and  bene- 
ficiary of  a  policy  of  insurance  on  his  life- 
She  brought  this  action  to  recover  from 
defendant  the  amount  of  the  Insurance  la 
the  sum  of  $2,000.  The  complaint  Is  In  the 
usual  form.  The  answer  of  the  defendant 
admits  the  allegations  of  the  complaint, 
but  in  substance  alleges  that  the  deceased  in 
his  application  for  insurance  made  certain 
false  and  fraudulent  statements  and  answers 
to  questions  propounded  to  him  by  the  medi- 
cal examiner  at  the  time  deceased  made  bis 
application,  and  for  this  reason  defendant 
prays  that  the  action  be  dismissed. 

The  case  was  tried  to  a  Jury.  The  court 
directed  a  verdict  for  the  defendant  and 
judgment  was  entered  thereon.  Plaintiff  ap- 
peals. The  errors  assigned  are  the  admis- 
sion of  certain  evidence  over  plaintiff's  ob- 
jection, and  the  order  of  the  court  directing: 
a  verdict. 

The  application  for  Insurance  purports  to 
contain  the  following  questions  by  the  ex- 
aminer, and  answers  of  deceased: 
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"Q.  Give  name  and  address  of  physician  last 
consulted.  A.  None.  Q.  Are  you  in  good  health 
as  far  as  you  know  or  believe?   A.  Yes." 

During  the  course  of  the  trial  defendant 
offered  in  evidence  the  testimony  of  two 
witnesses,  agents  employed  in  its  service,  as 
to  certain  statements  alleged  to  have  been 
made  by  plaintiff  to  them  shortly  after  the 
death  of  deceased.  The  statements  related 
to  the  health  of  the  deceased  previous  to 
the  issuance  of  the  policy,  and  also  as  to 
whether  defendant  was  liable  in  view  of  the 
questions  and  answers  above  quoted.  Plain- 
tiff objected  to  the  testimony  on  the  grounds 
that  it  was  irrelevant,  incompetent,  and 
Improper  and  in  particular  that  It  was  not 
competent  testimony  on  the  question  of 
fraud.  The  objection  was  overruled.  Excep- 
tion was  taken  to  the  testimony  of  each  wit- 
ness, but  as  their  testimony  is  substantially 
the  same  the  exceptions  will  be  treated  as 
one,  and  simultaneously  disposed  of.  The 
substance  of  the  testimony,  as  far  as  the 
same  is  material  here,  shows  that  these 
witnesses,  Romney  and  Booth e,  visited  plain- 
tiff at  Afton,  Wyo.,  the  town  in  which  she 
resided,  shortly  after  her  husband's  death, 
and  solicited  and  procured  an  interview  with 
her  in  the  presence  of  her  mother  and  a 
brother  of  deceased.  The  conversation  re- 
lated to  the  condition  of  her  husband's 
health  for  two  or  three  months  next  pre- 
vious to  his  application  for  the  policy,  and 
also  as  to  whether  he  had  consulted  a  physi- 
cian during  the  same  period  of  time.  It  ap- 
pears from  the  testimony  that  deceased  had 
consulted  one  or  more  physicians  during 
the  time  referred  to,  and  had  been  treated  by 
them  for  a  pain  in  his  back  supposed  to  be 
rheumatism.  The  testimony  further  shows 
that  plaintiff  stated  in  the  conversation  that 
her  husband  had  been  a  big,  strong,  and 
vigorous  man  until  March  of  that  year  (1916), 
arid  that  he  had  then  begun  to  complain  of 
pains  in  his  back  that  interfered  with  the 
performance  of  his  manual  labor.  He  con- 
sulted a  physician,  Dr.  Reese,  who  diagnosed 
the  case  and  thought  it  was  rheumatism. 
Other  statements  purporting  to  have  been 
made  by  her  appear  in  the  testimony,  but 
for  the  purpose  of  disposing  of  this  exception 
the  above  is  sufficient 

[1]  As  the  plaintiff  is  the  beneficiary  of 
the  policy  and  entitled  to  the  exclusive  enjoy- 
ment of  the  benefits  that  may  be  derived 
tnerefrom,  any  admissions  made  by  her  as  to 
the  health  of  her  husband  and  his  consultation 
with  physicians,  under  the  issues  presented, 
were  clearly  admissible.  The  objection  to  the 
testimony  was  properly  overruled. 

[2]  Dr.  Byron  Reese,  the  defendant's 
physician  at  Afton,  was  sworn  as  a  witness 
for  defendant,  and  asked  as  to  whether  he 
had  been  consulted  by  deceased  prior  to  his 
application  for  insurance  and  answered, 
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"Yes."  He  was  then  asked  if  he  had  been 
consulted  on  more  than  one  occasion  and 
over  the  objection  of  plaintiff  was  permitted 
to  answer  that  he  had.  The  ground  of  the 
objection  was  that  the  witness  was  prohibit- 
ed by  statute  from  answering  Comp.  Laws 
Utah,  1917,  {  7124,  subd.  4,  prohibits  physi- 
cians, without  the  consent  of  their  patients, 
from  testifying  in  a  civil  action  as  to  any 
information  acquired  in  attending  a  patient 
which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient  The  question 
asked  did  not  call  for  the  disclosure  of  such 
information,  but  was  limited  entirely  to 
the  fact  as  to  whether  he  had  been  consulted 
by  deceased.  It  was  not  within  the  statute, 
and  under  the  issues  the  testimony  was  prop- 
erly admitted. 

Respondent  cites  the  following  cases: 
Deutschmann  v.  Third  Ave.  Ry.  Co.,  87  App. 
Div.  603, 84  N.  Y.  Supp.  887 ;  Becker  v.  Metro- 
politan Life  Ins.  Co.,  99  App.  Div.  5,  90  N.  Y. 
Supp.  1007;  Patten  v.  United  Life  &  Acc  Ins. 
Ass'n,  133  N.  Y.  450,  31  N.  E.  342;  Nelson  v. 
Nederland  Life  Ins.  Co.,  110  Iowa,  600,  81 
N.  W.  807;  Rhode  v.  Metropolitan  Life  Ins. 
Co.,  129  Mich.  112,  88  N.  W.  400;  Briesen- 
meister  v.  Knights  of  Pythias,  81  Mich.  625, 
45  N.  W.  977 ;  Cooley  v.  Foltz,  85  Mich.  47, 
48  N.  W.  176;  Brown  v.  Metropolitan  Life 
Ins.  Co.,  65  Mich.  306,  82  N.  W.  610,  8  Am. 
St  Rep.  894;  Sovereign  Camp,  Woodmen  of 
World,  v.  Grandon,  64  Neb.  39,  89  N.  W.  448 ; 
Price  v.  Standard  Life  Ins.  Co.,  90  Minn.  264, 
95  N.  W.  1118;  3  Cooley'e  Briefs  on  Insur- 
ance, 2168;  40  Cyc.  2386;  23  Am.  &  Eng. 
Ency.  Law,  87;  Chamberlayne,  Ev.  6306, 
6307 ;  Wigmore,  Bv.  f  2884. 

[1,4]  The  same  witness  later  in  his  ex- 
amination, against  the  objection  of  plaintiff 
was  permitted  to  testify  that  he  performed 
an  autopsy  on  the  body  of  the  deceased  a  day 
or  two  after  his  death,  and  found  that  he  had 
died  of  tuberculosis  of  the  spine.  He  testi- 
fied also  as  an  expert,  in  substance,  that  the 
disease  and  conditions  were  such  that  the 
deceased  would  know  he  was  not  in  good 
health  for  2%  months  before  his  death.  As 
the  policy  was  applied  for  about  the  last  of 
May  and  the  deceased  died  on  the  13th  of 
August  next  following,  this  testimony  was 
elicited  manifestly  for  the  purpose  of  show- 
ing that  the  deceased  must  have  known  he 
was  afflicted  with  disease  when  he  applied 
for  insurance.  The  statute  above  referred  to 
was  invoked  and  relied  on  in  support  of  this 
objection.  The  grounds  of  the  objection,  in 
our  opinion,  are  untenable  from  every  point 
of  view.  The  privilege  claimed  does  not  exist 
at  common  law.  It  was  conferred  by  statute. 
In  order  to  be  available  the  claim  of  privilege 
must  be  brought  within  the  clear  meaning 
and  spirit  of  the  statute.  Just  how  informa 
tion  acquired  by  means  of  an  autopsy  c«r 
be  said  to  have  been  acquired  to  enable 
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physician  to  prescribe  or  act  for  the  patient 
presents  to  our  minds  an  Insoluble  question. 
When  the  patient  is  dead  he  is  no  longer  a 
patient.  The  only  functionaries  that  can 
thereafter  be  said  to  act  for  him  are  the 
undertaker  and  the  gravedigger,  and  as  to 
them  the  statute  is  silent  If  it  had  been 
necessary  for  the  witness  to  supplement  the 
information  acquired  at  the  autopsy  by  in- 
formation he  acquired  during  his  attendance 
upon  the  patient,  in  order  to  determine  the 
cause  of  his  death,  a  different  question  would 
be  presented.  But  this  hypothesis  was  ex- 
cluded by  other  questions  propounded  to  the 
witness.  This  exception  should  not  prevail. 
Harrison  v.  Sutter  St  Ry.  Co.,  116  Cal.  156, 
47  Pac.  1019 ;  40  Cyc.  2388 ;  Carmody  v.  Capi- 
tol Traction  Co.,  43  App.  D.  C.  245,  Ann.  Cas. 
1916D,  706. 

[6]  At  the  close  of  the  testimony,  on  mo- 
tion of  defendant,  the  court  directed  the  Jury 
to  find  for  the  defendant  no  cause  of  action. 
This  order  of  the  court  is  assigned  as  error, 
and  is  the  most  serious  question  presented 
for  our  determination.  If  there  was  any  tes- 
timony which  the  jury  as  matter  of  law 
should  hare  considered  in  order  to  deter- 
mine the  question  of  liability,  the  court  had 
no  right  to  direct  a  verdict. 

[•,7]  The  issuance  of  the  policy  by  the 
defendant  was  admitted.  The  burden  was 
on  the  defendant  to  void  the  policy  by  prov- 
ing that  it  was  procured  by  fraud.  It  was 
not  sufficient  merely  to  prove  that  the  deceas- 
ed made  false  answers  to  questions  pro- 
pounded by  the  medical  examiner.  It  was 
incumbent  upon  defendant  to  prove  that  the 
answers  were  not  only  untrue,  but  that  the 
deceased  knew  or  should  have  known  them 
to  be  untrue.  The  first  question  presented 
in  this  connection  is,  Were  the  purported  an- 
swers of  the  deceased  to  the  questions  pro- 
pounded in  fact  made?  This  is  one  of  the 
issues  in  the  case.  The  witnesses  Romney 
and  Boothe  both  testified  that  in  their  con- 
versations with  plaintiff,  heretofore  referred 
to,  she  stated  to  them  that  deceased,  before  his 
death,  denied  that  these  questions  had  been 
asked  him,  or  that  he  had  made  the  answers 
which  appear  in  the  application.  This  came 
out  as  a  part  of  the  conversation  between 
plaintiff  and  defendant's  witnesses,  which 
conversation  was  solicited  by  them.  It  stands 
in  the  record  as  the  statement  of  one  of  the 
parties  to  the  policy  agreement.  However 
slight  may  be  its  value  as  testimony  for 
plaintiff,  it  Is,  nevertheless,  competent  be- 
cause of  the  manner  in  which  it  was  brought 
into  the  case. 

[I]  The  evidence  is  competent  for  another 
reason.  In  this  case  a  question  of  good  faith 
is  involved.  Admitting  the  fact  to  be  true 
that  deceased  subscribed  his  name  to  the 
document  in  which  the  questions  and  an- 
swers appear,  and  admitting  that  it  is  pre- 
sumed be  did  so  intelligently  and  with  full 


knowledge  of  its  contents,  yet  it  must  be 
borne  in  mind  that  after  all  it  is  only  a  pre- 
sumption. There  is  nothing  on  the  face  of 
the  document  affirmatively  indicating  that 
the  deceased  actually  read  it  or  heard  it 
read,  either  in  whole  or  in  part  and  the 
medical  examiner,  for  some  reason  not  ap- 
pearing in  the  record,  was  not  called  as  a 
witness.  There  Is  therefore,  aside  from  the 
presumption  referred  to,  a  complete  hiatus 
in  the  evidence  as  to  whether  or  not  the  docu- 
ment was  in  fact  read  by  the  deceased  or 
read  to  him  by  some  one  else  before  he  sub- 
scribed his  name.  If  he  signed  it  without 
reading  it,  or  hearing  it  read,  or  if  it  was 
read  to  him,  omitting  the  questions  and  an- 
swers in  dispute,  certainly  the  beneficiary  of 
the  policy,  in  a  suit  to  recover  the  benefits, 
should,  in  answer  to  a  charge  of  fraud  in 
making  the  answers,  be  permitted  to  prove 
if  she  can,  that  in  fact  no  such  questions 
were  asked  or  answers  made.  The  question 
of  good  faith  on  the  part  of  the  insured  by 
the  defendant's  answer  Is  made  the  very 
gist  of  the  controversy.  As  a  matter  of 
pleading  it  is  made  an  essential  element  of 
the  defense.  The  Insured  is  charged  with 
willful  and  deliberate  fraud,  in  that  at  the 
time  he  made  his  application  for  the  policy 
he  was  not  only  afflicted  with  the  fatal 
malady  of  which  he  afterwards  died,  but 
that  at  that  time  he  knew  he  was  so  afflicted, 
and  had  known  It  for  a  long  time  prior  there- 
to. The  first  second,  and  third  paragraphs 
of  the  answer  set  forth  the  theory  of  de- 
fendant's defense,  and  contain  the  substance 
of  the  provisions  of  the  policy  upon  which 
defendant  relies.  A  literal  quotation  of  these 
allegations  at  this  point  will  therefore  serve 
a  double  purpose: 

"(1)  That  the  said  policy  of  insurance  was  la- 
sued  by  this  defendant  and  accepted  by  said 
Chadwick  on  the  following  express  condition 
and  agreement  contained  in  said  policy  and 
made  part  of  said  contract  of  insurance,  to  wit 
that  the  statements  and  answers  contained  in 
the  application  for  insurance  and  in  answer  to 
the  medical  examiner  of  the  defendant  company, 
and  on  the  faith  of  which  said  policy  was  issu- 
ed, were  in  all  respects  true,  and  that  no  in- 
formation had  been  withheld  touching  the  past 
or  present  state  of  health  of  the  applicant  with 
which  the  defendant  company  should  have  been 
acquainted;  and  upon  the  further  condition,  to 
wit,  that  the  answers  and  statements  so  made  in 
said  application  and  to  the  medical  examiner, 
together  with  the  declaration  contained  in  the 
said  application  form,  should  constitute  the  ap- 
plication, and  be  the  basis  of  the  contract  be- 
tween said  Chadwick  and  the  defendant  com- . 
pany. 

"(2)  That  the  said  Chadwick  violated  the 
conditions  contained  in  said  application  form, 
and  on  faith  of  which  the  said  policy  of  insur- 
ance was  issued,  in  that  he  stated  therein  that 
he  was  in  good  health  at  the  time  of  making  ap- 
plication for  insurance  to  the  defendant  com- 
pany; and  that,  further,  the  said  Chadwick, 
in  answer  to  question  No.  11,  submitted  to  him 
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by  the  medical  examiner  of  the  defendant  com- 
pany, 'Are  yon  in  good  health  so  far  as  yon 
know  or  believe?  said  insured  answered  Tea,' 
whereas  the  said  Chadwick  was  at  the  time, 
and  had  been  for  some  time  prior  to  applying 
for  insurance  with  the  defendant  company,  suf- 
fering with  tuberculosis  of  the  spine,  a  disease 
which  tends  to  shorten  life,  and  from  which  the 
said  Chadwick,  in  fact,  died  on  or  about  the  13th 
day  of  August,  1916;  and  that  at  the  time 
of  applying  for  said  insurance  with  the  defend- 
ant company  the  said  Chadwick  well  knew  that 
he  was  so  suffering  from  said  disease,  and  that 
he  had  been  suffering  therewith  for  some  time 
prior  to  applying  for  insurance  with  the  de- 
fendant company. 

M(3)  That  the  said  Chadwick  further  violated 
the  conditions  contained  in  said  contract  of  in* 
surance,  in  that  in  the  statement  made  to  the 
medical  examiner  of  the  defendant  company, 
and  on  faith  of  which  said  policy  of  insurance 
was  issued,  in  answer  to  Question  No.  6  con- 
tained therein,  'Give  name  and  address  of  phy- 
sician last  consulted,'  he  answered  'None,' 
whereas,  in  fact,  within  the  space  of  a  few 
weeks  prior  thereto  he  had  consulted  doctors  at 
Afton,  Wyo.,  and  at  Ogden,  Utah,  in  regard 
to  the  said  disease  of  tuberculosis  of  the  spine 
with  which  he  was  at  such  time  afflicted  and 
from  which  he  died;  further,  that  while  in  the 
care  of  said  physicians  he  was  for  some  time 
in  a  plaster  of  pans  cast  for  the  treatment  of 
said  disease." 

In  addition  to  this,  in  its  brief  in  summing 
up  its  conclusions,  the  defendant  announces 
what  it  declares  to  be  the  final  test,  and  em- 
phasizes the  declaration: 

"The  final  test  in  a  question  of  this  kind  is 
as  to  whether  or  not  there  has  been  any  evasion, 
fraud  or  suppression  of  material  facts,  and 
there  must  be  absolutely  good  faith  in  the  con- 
duct of  the  insured." 

In  support  of  this  contention  appellant 
cites  Farragher  v.  Knights  and  Ladies  of 
Security,  98  Kan.  601,  159  Pac.  3. 

We  would  not  be  justified  in  occupying  so 
much  time  and  space  in  defining  the  real  is- 
sue presented  by  appellant,  about  which 
there  is  no  dispute  between  the  parties,  were 
it  not  for  the  fact  that  this  precise  question 
has  never  before  been  presented  to  this  court, 
and  concerning  which  there  is  a  sharp  con- 
flict among  the  authorities.  Respectable  au- 
thority can  be  found  maintaining  the  view 
that  false  statements  made  and  false  answers 
given  by  the  insured  in  his  application  for 
insurance  concerning  matters  material  to  the 
risk  will  void  the  policy  irrespective  of  the 
question  of  good  faith  or  honest  belief  on  the 
part  of  the  insured.  The  following  cases  in 
support  of  that  doctrine  have  been  called  to 
our  attention:  Mtna  Life. Ins.  Co.  v.  France 
et  al.,  91  U.  S.  510,  23  L.  Ed.  401 ;  Jeffries  v. 
Life  Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833; 
Kasprzyk  v.  Metropolitan  Life  Ins.  Co.,  79 
Misc.  Rep.  263,  140  N.  Y.  Sopp.  211.  The 
first  two  of  these  cases  seem  to  be  controlled 
by  the  common-law  rule,  in  which  the  state- 


ments and  answers  of  the  Insured  in  apply- 
ing for  insurance  are  treated  as  warranties, 
and  the  policy  voided  unless  the  statements 
and  answers  are  true.  The  New  York  case, 
however,  was  decided  under  a  statute  sub- 
stantially the  same  as  ours.  Cbmp.  Laws 
Utah  1917, 1 1154.  This  section  provides  that 
all  policies  shall  contain: 

**•  •  •  Subd.  3.  A  provision  that  the 
policy  shall  constitute  the  entire  contract  be- 
tween the  parties,  and  that  all  statements  made 
by  the  insured  shall,  in  the  absence  of  fraud, 
be  deemed  representations  and  not  warranties." 

The  opinion  in  the  New  York  case,  it  must 
be  admitted,  is  exceptionally  strong  and 
substantially  in  point,  especially  in  view  of 
the  similarity  between  the  statutes  of  New 
York  and  Utah  as  above  quoted.  Later  cases 
in  the  same  court  reaffirm  the  doctrine,  but 
the  opinions  are  by  a  divided  court,  and  con- 
sequently tend  to  show  a  weakening  as  to 
the  doctrine  first  announced.  Many  other  au- 
thorities no  doubt  could  be  cited  in  support  of 
the  doctrine  announced  in  these  cases,  but 
those  already  cited  and  the  authorities  and 
cases  cited  in  the  opinions  will  sufficiently  il- 
lustrate the  position  taken  by  those  who 
maintain  that  view  of  the  question.  But  as 
we  have  already  shown  when  stating  defend- 
ant's theory  of  the  case,  the  issue  here  pre- 
sented by  defendant  is  that  the  insured  not 
only  made  false  statements  respecting  his 
health  at  the  time  of  applying  for  Insurance 
and  false  answers  relating  thereto,  bnt  it  is 
alleged  that  at  that  very  time  he  knew  that 
they  were  false.  In  fact  the  implication  is 
strong  to  the  point  that  the  insured,  with  in- 
tent to  deceive  and  mislead  the  insurer,  made 
false  and  untrue  statements  for  the  purpose 
of  procuring  insurance  to  which  he  was  not 
entitled,  thereby  perpetrating  a  fraud  upon 
the  defendant  While  in  adopting  this 
theory  of  the  case  the  defendant  assumed  a 
greater  burden  than  would  have  been  neces- 
sary if  it  had  adopted  a  theory  within  the 
principle  of  the  cases  above  cited,  we  are 
nevertheless  of  the  opinion  that  appellant's 
conception  of  the  law  under  which  the  case 
should  be  treated  is  correct 

[I]  In  view  of  our  statute  and  the  cases 
we  shall  hereafter  cite  we  are  inclined  to  the 
view  that  in  a  case  of  this  kind,  where  an  in- 
surance company  relies  upon  false  statements 
and  answers  of  the  insured  as  a  defense 
against  an  action  on  the  policy,  it  must  not 
only  allege,  as  the  defendant  has  done  in  this 
case,  that  the  statements  and  answers  are 
untrue,  bnt  also  that  the  insured  knew  or 
should  have  known  them  to  be  untrue  at  the 
time  he  made  them.  Not  only  this,  but  as  a 
necessary  corollary  in  judicial  proceedings 
the  truth  of  such  allegations  should  be  sub- 
stantially established  at  the  trial.  The  fol- 
lowing well-considered  cases  support  this 
view:   Wheelock  v.  Home  Life  Ins.  Co.,  115 
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Minn.  177,  131  N.  W.  1081;  Lynch  v.  Insur- 
ance Co.,  150  Mo.  App.  461,  131  S.  W.  145; 
Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S. 
335,  4  Sup.  Ct  466,  28  L.  Ed.  447;  Mutual 
Life  Ins.  Co.  of  New  York  v.  Hilton-Green, 
241  U.  S.  613,  36  Sup.  Ct  676,  60  L.  Ed.  1202. 
In  the  Minnesota  case  just  cited  the  statute 
was  the  same  as  ours.  Fraud  was  alleged  by 
defendant,  In  that  the  assured  made  false 
answers  to  certain  questions  asked  him  upon 
his  application  for  insurance.  He  procured 
the  insurance  In  February,  1910,  and  died 
in  April  of  the  same  year.  Defendant  proved 
that  the  insured  had  made  false  answers, 
but  beyond  that  made  no  offer  or  attempt  to 
show  fraudulent  representations  or  fraudu- 
lent concealment.  The  proof  of  fraud  be- 
ing Insufficient,  the  trial  court  directed  a  ver- 
dict for  plaintiff.  On  appeal  the  Judgment 
was  affirmed.  In  the  Missouri  case  the  stat- 
ute was  somewhat  dissimilar  to  ours,  and 
for  that  reason  It  la  not  claimed  that  the 
case  Is  exactly  In  point.  Nevertheless  it  is 
illuminating  and  instructive  on  one  or  more 
questions  involved  In  the  case  before  us. 
The  opinion  In  the  Moulor  Case  Is  exceeding- 
ly strong.  It  was  written  by  Mr.  Justice 
Harlan,  of  the  United  States  Supreme  Court, 
and  It  not  only  determines  the  question  that 
statements  or  answers  made  by  the  Insured 
on  application  for  insurance  must  be  proven 
to  be  false  and  known  or  should  have  been 
known  to  him  to  be  false,  but  it  also  decides 
questions  pertaining  to  the  proper  interpreta- 
tion of  provisions  contained  In  policies  of 
insurance  and  applications  therefor.  In  view 
of  the  high  standing  of  that  court  and  the 
Importance  of  the  questions  here  presented 
it  will  be  of  Interest  to  the  reader  If  we 
quote  in  full  two  paragraphs  of  the  opinion, 
one  in  which  the  real  issues  are  stated,  and 
the  other  in  which  the  court  declares  the 
law.  Speaking  of  instructions  to  the  jury 
given  by  the  trial  court  the  opinion  reads: 

"Referring  to  the  seventh  question  in  the  ap- 
plication, the  court— after  observing  that  the 
answer  thereto  was  untrue,  and  the  policy  avoid- 
ed, if  the  insured  had  been,  at  any  time,  af- 
flicted with  either  of  the  diseases  last  referred 
to— instructed  the  jury:  Tt  is  of  no  conse- 
quence, in  such  case,  whether  he  knew  it  to  be 
untrue  or  not ;  he  bound  himself  for  its  correct- 
ness, and  agreed  that  the  validity  of  his  policy 
should  depend  upon  its  being  so.'  Again :  That 
he,  the  insured,  did  not  know  he  was  then  af- 
flicted is  of  no  importance  whatever,  except  as 
it  may  bear  upon  the  question,  Was  he  afflict- 
ed? If  he  was,  his  answer  (for  the  truth  of 
which  he  bound  himself)  was  untrue,  and  his 
knowledge,  or  absence  of  knowledge,  on  the  sub- 
ject, is  of  no  consequence.'  Further:  'You 
(the  jury)  must  determine  whether  the  insured 
was  at  any  time  afflicted  with  either  of  the  dis- 
eases named.  If  he  was,  his  answer  in  this  re- 
spect, was  untrue,  and  notwithstanding  he  may 
have  ignorantly  and  honestly  made  it,  the  poli- 
cy is  void,  and  no  recovery  can  be  had  upon  it' 


To  so  much  of  the  charge  as  we  have  quoted  the 
plaintiff  excepted." 

Then,  as  to  the  law  pertinent  to  the  Is- 
sues, In  summing  up  the  court  says: 

"If  it  be  said  that  an  individual  could  not  be 
afflicted  with  the  diseases  specified  in  the  appli- 
cation, without  being  cognizant  of  the  fact,  the 
answer  is  that  the  jury  would,  in  that  case, 
have  no  serious  difficulty  in  finding  that  he  had 
failed  to  communicate  to  the  company  what 
he  knew,  or  should  have  known,  was  material 
to  the  risk,  and  that,  consequently,  for  the 
want  of  'fair  and  true  answers,'  the  policy  was, 
by  its  terma,  null  and  void.  But,  whether  a 
disease  is  of  such  a  character  that  its  existence 
must  have  been  known  to  the  individual  af- 
flicted with  it,  and,  therefore,  whether  an  an- 
swer denying  its  existence  was  or  not  a  fair 
and  true  answer,  is  a'  matter  which  should 
have  been  submitted  to  the  jury.  It  was  an 
erroneous  construction  of  the  contract  to  hold, 
as  the  court  below  did,  that  the  company  was 
relieved  from  liability  if  it  appeared  that  the 
insured  was,  in  fact,  afflicted  with  the  diseases, 
or  any  of  them,  mentioned  in  the  charge  of  the 
court  The  jury  should  have  been  instructed, 
so  far  as  the  matters  here  under  examination 
are  concerned,  that  the  plaintiff  was  not  pre- 
cluded from  recovering  on  the  policy,  unless  it 
appeared  from  all  the  circumstances,  including 
the  nature  of  the  diseases  with  which  the  in- 
sured was  alleged  to  have  been  afflicted,  that  he 
knew,  or  had  reason  to  believe,  at  the  time  of 
his  application,  that  he  was  or  had  been  so  af- 
flicted." 

We  regard  the  case  as  practically  decisive 
of  the  particular  questions  we  are  now  con- 
cerned with. 

In  the  Mutual  Life  Case,  which  was  decid- 
ed in  favor  of  the  defendant  company,  the 
opinion  is  by  Mr,  Justice  McReynolds,  of  the 
United  States  Supreme  Court,  and  as  far  as 
the  questions  under  review  are  concerned  it 
reaffirms  the  doctrine  announced  In  the 
Moulor  Case  which  we  have  just  considered. 
The  first  paragraph  of  the  syllabi  reflects  the 
opinion  of  the  court  on  the  point  in  question: 

"Material  representations,  in  an  application 
for  fife  insurance,  which  are  incorrect,  if  kno%cn 
to  be  untrue  by  the  assured  when  made,  and 
nothing  else  appearing,  invalidate  the  policy  is- 
sued by  the  insurer  relying  on  such  representa- 
tions, without  further  proof  of  actual  conscious 
design  to  defraud."    (Italics  ours.) 

These  cases  illustrate  the  conflicting  views 
of  many  of  the  courts  respecting  this  ques- 
tion, which  we  consider  one  of  the  most  im- 
portant relating  to  the  law  of  Insurance. 
Our  statute  above  quoted  says  that  "all  state- 
ments made  by  the  Insured  shall  in  the  ab- 
sence of  fraud  be  deemed  representations  and 
not  warranties,"  and  we  see  no  reason  t© 
hold  that  the  statute  does  not  mean  exactly 
what  It  says. 

In  that  view  of  the  case  we  are  of  the 
opinion  that  in  order  to  void  a  policy  on 
the  grounds  of  false  statements  of  the  In- 
sured it  is  incumbent  upon  the  insurer  to 


Digitized  by 


Utah) 


CHADWICK  t. 


BENEFICIAL  LIFE  INS.  CO. 
(181  P.) 


453 


both  allege  and  prove  actual  fraud  on  the 
part  of  the  insured  as  contemplated  in  de- 
fendant's theory  of  defense  in  the  instant 
case.  Besides  this,  in  our  opinion,  the  cases 
supporting  this  view,  examples  of.  which  we 
have  furnished,  are  more  in  accord  with  rea- 
son and  justice  than  those  holding  the  op- 
posite view. 

As  before  suggested  this  precise  question 
has  not  hitherto  been  passed  upon  by  this 
court.  The  cases  of  Bedmarek  v.  Brother- 
hood of  American  Yeomen,  48  Utah,  67,  157 
Pac.  884,  and  Wltherow  v.  Mystic  Toilers, 
49  Utah,  177,  161  Pac  1126,  cited  by  appel- 
lant, have  very  little,  if  any,  bearing  upon 
the  question  before  us.  They  are  enlighten- 
ing, however,  upon  the  questions  there  pre- 
sented to  the  court. 

This  brings  us  to  a  consideration  of  the 
evidence  for  the  purpose  of  determining 
whether  or  not  the  trial  court  was  justified 
in  directing  a  verdict  for  defendant 

Under  the  Issues  made  and  the  authorities 
referred  to,  assuming  the  deceased  made 
the  statements  and  answers  relied  on  by  re- 
spondent, the  controlling  question  is,  did 
the  deceased  in  good  faith  believe  he  was 
afflicted  with  only  a  temporary  ailment,  or 
did  he,  on  the  other  hand,  know,  or  have 
reason  to  believe,  that  he  was  afflicted  with 
a  disease  which  tended  to  prejudicially  in- 
fluence his  health  and  impair  his  longevity? 
If  the  former,  the  statement,  even  if  untrue, 
would  not  as  matter  of  law  void  the  policy; 
if  the  latter  it  would.  The  testimony  in- 
troduced by  respondent  tended  strongly  to 
show  that  the  deceased  was  afflicted  with 
some  physical  ailment  as  early  as  March, 
1916,  over  two  months  before  he  applied  for 
insurance;  that  he  was  in  frequent  consul- 
tation with  a  physician,  and  was  receiving 
medical  attention;  that  he  complained  of 
pain  in  his  back,  and  electric  treatment  was 
applied ;  that  he  was  advised  by  the  physician 
to  come  to  Utah  for  medical  advice ;  that  he 
came  to  Ogden  and  consulted  one  or  more 
physicians;  that  while  there  he  applied  for 
the  insurance  in  question,  and  made  the 
statements  and  answers  which  -respondent 
relies  on  as  a  defense.  It  was  shown  by  the 
autopsy  that  deceased  died  of  tuberculosis 
of  the  spine,  and  in  the  opinion  of  the  physi- 
cian the  conditions  were  such  that  deceased 
must  have  known  that  be  was  not  In  good 
health  at  the  time  the  policy  was  applied  for. 
It  must  be  admitted  that  the  evidence  tend- 
ed strongly  to  support  respondent's  conten- 
tion, but  it  did  not  pass  entirely  unchalleng- 
ed. The  testimony  on  behalf  of  plaintiff 
tended  to  show  that  the  deceased,  who  had. 
previously  been  in  good  health  and  was 
strong  and  vigorous,  about  March,  1916,  be- 
came afflicted  with  a  pain  in  his  back;  that 
it  was  supposed  to  be  rheumatism,  in  fact 
was  so  considered  by  the  company  physician 


who  treated  him;  that  up  to  the  time  he 
went  to  Ogden  he  had  been  attending  to  his 
farm  work  and  logging  in  the  canyon.  Plain- 
tiff testified  that  she  went  with  deceased  on 
one  occasion  to  the  doctor ;  that  she  did  not 
realize  her  husband  was  seriously  ill  until 
in  June,  1916;  that  when  he  went  to  Ogden 
it  was  not  for  the  purpose  of  consulting 
physicians,  but  merely  on  a  visit ;  that  when 
he  returned  in  July  he  was  in  a  plaster  of 
paris  cast 

[10]  The  depositions  of  eight  witnesses, 
all  residents  of  Af  ton,  Wyo.,  and  neighbors  of 
deceased  in  his  lifetime,  were  read  in  behalf 
of  plaintiff.  Each  of  them  testified  he  had 
known  deceased  intimately  during  his  life- 
time. Several  of  them  had  .seen  him  almost 
daily  for  several  years  previous  to  his  death. 
None  of  them  ever  knew  of  his  being  sick 
or  attended  by  a  physician  until  June,  1916, 
or  ever  knew  of  his  being  unable  to  do  his 
work,  which  Was  farming.  The  testimony 
of  these  witnesses  was  of  a  negative  char- 
acter. Its  probative  force  is  for  that  reason 
limited,  but  that  goes  to  the  weight  of  the 
evidence  only,  and  was  therefore  a  question 
for  the  Jury. 

[11]  It  thus  appears  there  was  some  sub- 
stantial evidence  before  the  court  and  Jury 
to  the  effect  that  prior  to  March,  1916,  the 
deceased  was  a  strong,  able-bodied  man, 
capable  of  logging  in  the  canyon  and  working 
on  his  farm ;  that  in  March  he  complained  of 
pain  in  his  back  and  consulted  Dr.  Reese, 
who  treated  him  for  rheumatism;  that  he 
still  continued  to  carry  on  his  work;  that 
he  went  to  Ogden  on  a  visit  and  when  he 
returned  in  July  he  was  incased  in  a  plaster 
of  paris  cast  There  is  not  a  suggestion  in 
any  of  the  evidence  that  the  deceased  had 
reason  to  believe  he  was  afflicted  with  any- 
thing more  than  rheumatism  until  after  the 
policy  of  insurance  was  issued,  and  this 
affliction  was  of  recent  origin.  These  con- 
siderations, together  with  the  testimony  of 
eight  of  deceased's  neighbors,  who  were  in- 
timately acquainted  with  him  for  several 
years  before  his  death  and  never  knew  him 
to  be  sick  or  unable  to  do  his  work  or  to  con- 
sult a  physician  in  regard  to  his  health  prior 
to  June,  1916,  are  sufficient  in  themselves  to 
present  a  serious  question  as  to  whether  or 
not  the  deceased,  at  the  time  he  applied  for 
insurance,  believed  or  had  reason  to  believe 
that  he  was  afflicted  with  anything  more 
than  a  temporary  ailment  The  same  rule 
must  be  applied  in  considering  the  negative 
answer  of  deceased  as  to  the  name  and  ad- 
dress of  the  physician  last  consulted.  The 
uncontradicted  evidence  shows  that  Dr. 
Reese,  whom  the  deceased  consulted,  treat- 
ed him  for  rheumatism  before  he  went 
to  Ogden.  There  is  no  evidence  that 
he  was  treated  for  anything  else  by  any 
other   physician    either    in    Wyoming  or 
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Utah  prior  to  his  application  for  insurance. 
In  fact  there  is  no  evidence  that  prior  to 
making  his  application  he  consulted  any 
physician  at  all  except  Dr.  Reese  at  Afton, 
Wyo.  Hence  it  cannot  be  contended  as  matter 
of  law  that  deceased  knew  or  had  reason  to 
believe  he  was  afflicted  with  anything,  more 
than  a  temporary  ailment  at  the  time  he  ap- 
plied for  insurance.  Everything  considered, 
the  court  is  of  the  opinion  the  case  was  one 
for  the  jury,  and  that  the  trial  court  erred 
in  directing  a  verdict  for  the  defendant. 

Inasmuch  as  an  order  will  be  made  grant- 
ing a  new  trial,  and  in  view  of  the  fact  that 
plaintiff's  counsel  vigorously  contended  In 
the  brief  and  argument  of  the  case  that 
plaintiff  was  entitled  to  a  directed  verdict 
in  her  bebalf,  It  is  pertinent  to  remark  that 
such  contention  Is  wholly  without  merit. 
The  evidence  in  the  record  is  amply  suffi- 
cient to  sustain  a  verdict  for  defendant  if 
the  case  had  been  submitted  to  the  Jury,  and 
the  jury  had  so  found. 

The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  grant  appellant  a  new 
trial.  Coats  of  appeal  to  be  taxed  against 
respondent. 

CORFMAN,  O.  J.,  and  PRICE,  WEBER, 
and  GIDEON,  JJ.,  concur. 


(20  Xrix.  4«0) 

McCarthy  v.  pamsetgaap,  inc. 

(No.  1682.) 

(Supreme  Court  of  Arizona.    June  14,  1919.) 

1.  Appeal  and  Ebbob  <8=»907(3)— Presump- 
tions. 

On  record  consisting  of  judgment  roll  only, 
the  directed  verdict  must  be  by  the  Supreme 
Court  presumed  correct,  in  the  absence  of  the 
oral  testimony  in  the  case. 

2.  New  Trial  <8=>105  —  Newly  Discovered 
Evidence— Impeaching. 

Verdict  having  been  directed  for  defendant 
for  plaintiff's  failure  to  establish  a  prima  facie 
case,  newly  discovered  evidence,  to  be  sufficient- 
ly material  to  warrant  granting  new  trial  under 
Civ.  Code  1913,  par.  684,  must  be  of  a  nature 
to  supply  the  necessary  absent  elements  of 
plaintiff's  case,  and  not  merely  such  as  to  estab- 
lish, however  conclusively,  that  defendant  made 
contradictory  or  even  purposely  false  statements. 

Appeal  from  Superior  Court,  Yavapai 
County ;  George  H.  Crosby,  Judge. 

Action  by  Frank  M.  McCarthy  against 
Pamsetgaaf,  Incorporated.  From  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Frank  M.  McCarthy  and  J.  E.  Russell, 
both  of  Prescott,  for  appellant 

Anderson  &  Ellis  and  Robert  E.  Morrison, 
all  of  Prescott,  for  appellee. 


CUNNINGHAM,  C.  J.  The  oral  testimony 
as  taken  by  the  court  reporter  at  the  trial 
was  not  made  a  part  of  the  record,  and  was 
stricken  on  motion  for  the  reasons  that  the 
appellant  failed  to  notify  the  appellee  of  the 
filing  of  the  reporter's  transcript  with  the 
clerk  of  tbe  said  court,  and  also  because  the 
said  transcript  did  not  remain  on  file  for  20 
days  after  filing,  and  also  because  tbe  trial 
judge  did  not  certify  to  the  correctness  of 
the  transcript  filed.  Therefore  such  tran- 
script became  no  part  of  the  record  in  this 
court. 

It  follows  that  the  record  on  this  appeal 
consists  of  the  Judgment  roll  only.  The  ap- 
pellant suggests  that,  upon  consideration  of 
the  said  record,  the  matter  of  the  admissions 
contained  in  the  amended  answer  were  suf- 
ficient to  make  out  a  case  requiring  submis- 
sion to  the  Jury,  and  the  order  refusing  a 
new  trial  on  the  showing  made  by  appellant 
on  the  grounds  of  newly  discovered  evidence, 
is  open  for  review.  Otherwise  stated,  the 
appellant  contends  that  the  admissions  of 
fact  contained  in  the  amended  answer  are 
sufficient  to  constitute  a  prima  facie  case  for 
plaintiff,  and  that  the  court  abused  its  dis- 
cretion In  refusing  a  new  trial  on  the  show- 
ing made  of  newly  discovered  evidence. 

If  the  defendant's  amended  answers  con- 
tained admissions  of  facts  on  all  issues  which 
are  essential  to  the  plaintiff's  recovery,  and 
left  no  vital  Issue  for  trial,  then  one  proper 
course  of  procedure  was  for  the  court  to 
grant  a  motion  for  judgment  for  plaintiff  on 
the  pleadings,  or,  if  a  Jury  had  been  sworn 
before  the  matter  was  called  to  the  court's 
attention,  then  the  same  results  would  fol- 
low from  an  order  directing  a  verdict  flor  the 
plaintiff.  In  either  case,  the  admission  In 
the  answer  must  be  admission  of  all  the 
facts  essential  to  a  recovery  by  the  plaintiff, 
and  In  legal  effect  no  dispute  of  an  essential 
fact  must  remain. 

The  plaintiff  alleges,  among  other  things, 
in  paragraph  IV  as  follows: 

"On  the  9th  day  of  February,  1915,  plaintiff 
being  afflicted  with  incipient  pulmonary  tuber- 
culosis, upen  the  representations  made  by  de- 
fendant that  it  would  carefully,  properly,  skill- 
fully, and  competently  treat  and  care  for  him 
and  furnish  to  him  all  things  necessary,  includ- 
ing careful,  skillful,  and  competent  physicians 
and  surgeons  and  nurses  to  effect  a  cure,  en- 
tered the  sanitarium  of  defendant  at  Prescott, 
and  in  consideration  of  the  sum  of  $30  per 
week  to  defendant  by  plaintiff  paid,  the  defend- 
ant undertook  and  agreed  to  and  with  plaintiff 
that  it  would  furnish  to  him  all  things  neces- 
sary and  required  to  cure  him  of  all  diseases 
with  which  he  might  be  afflicted  during  all  of 
the  time  he  remained  in  said  sanitarium,  and 
particularly  agreed  to  furnish  careful,  skillful, 
and  competent  physicians  and  surgeons  and 
medical  attention  in  the  treatment  and  cure  of 
all  acute  diseases  plaintiff  had  or  might  develop 
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during  all  the  time  he  remained  in  said  sani- 
tarium." 

Under  this  contract,  the  plaintiff  alleges 
that  his  physical  health  improved  until  Sep- 
tember 10,  1915,  when  plaintiff  began  to  suf- 
fer intense  pain,  and  the  defendant  negli- 
gently and  carelessly  refused  to  make  a  care- 
ful or  proper  or  any  diagnosis  of  plaintiff's 
case,  although  then  and  there  requested  and 
demanded  by  plaintiff  so  to  do,  but,  without 
proper  examination  of  plaintiff,  stated  "there 
was  no  malady  affecting  him,  and  that  such 
pains  would  readily  pass  and  cause  no  fur- 
ther annoyance  to  plaintiff." 

On  October  10,  1915,  the  defendant  called 
Dr.  H.  T.  South  worth,  a  careful,  competent, 
and  skilled  physician  and  surgeon,  for  his 
examination  of  plaintiff,  but  no  examination 
then  took  place.  On  October  20,  1915,  it 
seemed' necessary  to  have  a  serious  surgical 
operation  performed  on  plaintiff  to  remove 
the  vermiform  appendix.  Plaintiff  advanced 
the  necessary  fees  for  that  purpose.  On  said 
20th  day  of  October,  1915,  plaintiff  was  re- 
moved to  a  proper  hospital,  and  on  said  date 
at  said  hospital  the  said  surgical  operation 
was  performed  by  skillful  and  capable  sur- 
geons and  their  competent  assistants;  that 
such  operation  was  a  successful  one  in  fact, 
and  plaintiff's  physical  condition  improved 
until  November  5,  1915,  when  the  defendant 
began  to  administer  to  the  plaintiff  the  "sun 
cure"  as  a  proper  remedy  to  cause  the  ex- 
peditious healing  of  the  wound  remaining 
from  the  said  surgical  operation. 

The  plaintiff  continued  to  take  the  said 
sun  cure  treatment  as  administered  by  de- 
fendant from  the  said  5th  day  of  November, 
1915,  to  the  29th  day  of  February,  1916,  when 
the  plaintiff  left  the  defendant's  sanitarium 
and  severed  his  relation  with  defendant  and 
entered  the  Mercy  Hospital ;  that  under  the 
said  sun  cure  treatment  imposed  by  the  de- 
fendant the  plaintiff's  physical  condition 
grew  steadily  worse,  and  plaintiff,  from  such 
treatment,  suffered  severe  physical  pain  and 
Injury  to  his  health,  and  that  said  course  of 
treatment  was  wholly  improper,  unscientific, 
and  not  reasonably  adapted  to  plaintiff's 
needs,  which  defendant  ought  to  have  known. 
The  plaintiff  claims  damages  for  his  suffer- 
ings from  September  10  to  October  20,  1915, 
because  the  defendant  failed  to  render  the 
proper  treatment  for  his  ailments,  in  viola- 
tion of  the  contract;  also,  plaintiff  claims 
other  damages  for  injuries  resulting  to  the 
plaintiff  from  the  "sun  cure"  treatment  ad- 
ministered to  plaintiff  Improperly,  and  plain- 
tiff claims  a  recovery  of  fees  and  expenses 
paid  by  him  during  the  time  of  his  relation 
with  the  defendant  and  proximately  result- 
ing from  such  relation. 

The  defendant,  answering: 

"Admits  that  on  said  date  [9th  day  of  Febru- 
ary, 1915]  defendant  undertook  to  treat  plaintiff 
in  its  usual  manner  for  the  said  disease.  Denies 
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that  defendant  ever  undertook  or  agreed  to  and 
with  plaintiff  that  it  would  furnish  to  him  all 
things  necessary  and  required  to  cure  him  of 
all  diseases  with  which  he  might  be  afflicted 
during  all  of  the  time  he  remained  in  said  sani- 
tarium, and  denies  that  it  ever  particularly 
agreed,  or  in  any  way  agreed,  to  furnish  any 
physicians  and  surgeons,  and  medical  attention, 
in  the  treatment  of  all  or  any  acute  diseases 
that  plaintiff  had  or  might  develop.  Denies  that 
it  was  the  duty  of  defendant  to  furnish  physi- 
cians and  surgeons  for  the  treatment  of  plaintiff 
for  any  affliction  other  than  that  of  tuberculosis. 
Denies  that  defendant  was  negligent  or  careless 
in  any  respect  toward  plaintiff.  Denies  that 
defendant  refused  in  any  respect  to  give  plain- 
tiff the  treatment  and  care  requisite  to  him  and 
to  his  case."  ( 

The  defendant  further  denies  that  it  had 
any  connection  with  the  operation  perform- 
ed on  plaintiff,  and  alleges  that  plaintiff  em- 
ployed Dr.  Southworth  and  Dr.  Looney  to 
and  they  did  perform  such  operation  under 
their  employment.  The  defendant  denies 
that  plaintiff  suffered  pain  and  mental  an- 
guish between  September  10,  1915,  and  Octo- 
ber 20,  1915,  caused  from  any  negligence  or 
carelessness  of  defendant  The  "defendant 
alleges  that  the  plaintiff  was  not  suffering 
from  acute  appendicitis."   The  defendant— 

"denies  that  it  acted  wrongfully  or  carelessly, 
and  alleges  that  it  gave  every  proper  care  and 
attention  to  plaintiff.  •  •  •  Defendant  al- 
leges that  it  gave  plaintiff  proper  and  careful 
medical  treatment  for  his  malady,  to  wit,  tuber- 
culosis, and  defendant  alleges  that  said  Dr. 
Flinn  carefully  observed  all  symptoms  of  plain- 
tiff, and  called  in  to  examine  plaintiff,  and  to 
consult  with  Dr.  Flinn,  a  competent  surgeon, 
as  soon  as  same  became  necessary.  Defendant 
alleges  that  it  gave  plaintiff  proper,  careful, 
and  skillful  treatment  in  every  respect  whatso- 
ever, and  denies  that  plaintiff  continued  to  grow 
worse,  and  denies  that  he  suffered  and  continu- 
ed to  suffer  great  physical  pains  and  torments 
and  mental  anguish  up  to  the  time  of  said  opera- 
tion." 

The  complaint  and  the  answer  are  both 
open  to  be  criticized  because  neither  is  a  con- 
cise statement  of  the  facts  constituting  the 
plaintiff's  cause  of  action  or  the  defendant's 
grounds  of  defense.  The  complaint  is  a  pro- 
lix narrative  of  evidence,  informing  the 
court  of  the  history  of  plaintiff's  afflictions 
and  his  relation  with  the  defendant  with  re- 
gard thereto,  and  it  does  contain  direct  al-' 
legations  of  fact,  interspersed  in  the  narra- 
tion of  evidence,  which,  when  segregated, 
amounts  to  setting  forth  the  relation  of  pa- 
tient and  physician,  and  the  duties  and  lia- 
bilities resulting  therefrom,  and  a  violation 
of  such  duties  by  the  defendant  as  the  plain- 
tiff's physician.  The  answer,  in  a  number  of 
ways,  admits  the  relation  of  patient  and 
physician,  and  denies  the  violation  by  it  of 
the  duties  such  relation  imposes  on  the  phy- 
sician. The  essence  of  plaintiff's  cause  of 
action  is  the  wrong  done  him  by  the  defend- 
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ant's  failure  to  discharge  its  duty  owing 
plaintiff.  Strange  to  say  that,  with  the  an- 
swer pregnant  with  a  Utter  of  negatives,  as 
the  plaintiff  charges  on  this  appeal,  yet  the 
defendant  persisted  to  the  end  that  it  per- 
formed its  legal  duty  to  the  plaintiff. 

[1]  With  such  Issues  joined,  the  plaintiff 
could  not  recover  until  he  produced  evidence 
sustaining  the  material  allegations  of  his 
complaint  prima  facie  establishing  defend- 
ant's duty  owing  to  plaintiff,  and  defend- 
ant's failure  to  perform  that  duty.  This  bur- 
den the  plaintiff  has  failed  to  sustain,  as  ap- 
pears from  the  judgment,  and  the  admis- 
sions contained  in  the  defendant's  answer 
did  not  dispense  with  the  necessity  of  evi- 
dence of  defendant's  failure  to  perform  its 
duty  to  plaintiff.  The  directed  verdict  must 
be,  by  this  court,  presumed  to  be  correct,  in 
the  absence  of  the  oral  testimony  in  the  case, 

[2]  The  other  question,  viz.  whether  the 
lower  court  erred  in  denying  motion  for  a 
new  trial  on  the  showing  made  by  appellant 
on  the  grounds  of  newly  discovered  evidence, 
remains  to  be  noticed.  Paragraph  584,  C.  C. 
Aria.  1913,  is  as  follows: 

"A  verdict,  decision  or  judgment  may  be  va- 
cated and  a  new  trial  granted,  on  motion  of  the 
aggrieved  party,  for  any  of  the  following  causes 
materially  affecting  his  rights:  •  •  •  (4) 
Material  evidence,  newly  discovered,  which  with 
reasonable  diligence  could  not  have  been  found 
and  produced  at  the  trial." 

The  Judgment  entered  recites  that  in  dis- 
posing of  defendant's  motion  for  a  directed 
verdict: 

"The  court  held  that  plaintiff  had  failed  to 
establish  a  prima  fade  case,  and  that  the  jury 
should  be  directed  to  return  a  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff. 
Whereupon,  and  under  the  direction  of  the  court, 
the  said  jury  duly  returned  into  court  its  ver- 
dict finding  the  issues  in  said  cause  in  favor 
of  said  defendant  and  against  said  plaintiff, 
which  said  verdict  was  duly  recorded  by  the 
clerk,"  etc. 

The  appellant,  in  his  motion  for  a  new 
trial,  alleged  that  material  evidence  had  been 
discovered  since  the  trial.  The  evidence  re- 
lied upon  as  material  consists  of  a  telegram 
dated  October  20,  1915,  from  the  president  of 
defendant  corporation  to  a  Dr.  Frederick  Ep- 
plen,  and  two  letters  written  by  the  said 
president  to  the  said  doctor.  The  telegram 
is  a  report  to  the  doctor  on  the  operation, 


necessity  for  the  operation,  and  condition  of 
the  patient,  the  plaintiff,  at  the  time  the  tel- 
egram was  sent.  The  letter  first  in  order 
confirms  the  telegram  and  reports  the  pa- 
tient's condition  more  in  detail.  Such  letter 
closes  with  the  statement: 

"I  thought  it  better  to  advise  you  by  wire,  as 
I  did  not  have  the  address  of  his  relatives,  and 
I  wished  you  and  them  to  know  of  his  quite 
serious  condition.  I  will  write  you  soon  again 
regarding  the  progress  of  the  case." 

The  second  letter  is  dated  October  28,  1915, 
and  is  another  report  of  plaintiff's  condition 
at  the  time.  The  letter  refers  to  certain 
charts  also,  sent  to  Dr.  Epplen  as  giving  fur- 
ther information  of  plaintiff's  condition  at 
that  date.  The  said  telegram  and  letters, 
appellant  claims,  contain  statements  contra- 
dicting other  statements  made  by'  Dr.  Flinn 
to  plaintiff,  and  for  such  reason  the  evidence 
is  material. 

It  is  too  clear  for  argument  that,  whenever 
the  court  directed  a  verdict  for  the  defend- 
ant because  the  plaintiff  failed  to  produce 
evidence  sufficient  to  establish  a  prima  fade 
case,  evidence  newly  discovered,  to  become 
material,  must  be  of  a  nature  to  supply  the 
necessary  facts  absent  from  the  record, 
which  facts  were  necessary  to  make  a  prima 
fade  case,  and  evidence  newly  discovered 
which  establishes  In  the  most  conclusive 
manner  possible  that  the  defendant  has  made 
contradictory,  inconsistent,  and  purposely 
false  statements,  is  not  material,  but,  on  its 
face,  becomes  evidence  of  immaterial  mat- 
ters. The  kind  of  evidence  plaintiff  must 
have  discovered,  to  be  of  benefit,  should  have 
been  evidence  of  facts  supporting  his  com- 
plaint as  tending  to  establish  his  alleged 
cause  of  action.  He  could  not  overcome  the 
absence  of  facts  necessary  to  his  recovery  by 
proving  conclusively  that  defendant  and  Its 
president  were  unworthy  of  belief. 

The  trial  court  committed  no  error  in  re- 
fusing a  new  trial  upon  the  grounds  of  new- 
ly discovered  evidence.  The  evidence  discov- 
ered would  be  immaterial  if  offered  on  the 
trial,  where,  as  here,  the  plaintiff's  evidence 
failed. 

We  have  carefully  examined  the  judgment 
roll  for  fundamental  error,  and  finding  no  re- 
versible error,  the  judgment  must  be  af- 
firmed. 

ROSS  and  BAKER,  JJ.,  concur. 
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GILA  LAND  &  WATER  CO.  ▼.  PAGE 
et  aL    (No.  1658.) 

(Supreme  Court  of  Ariaona.    May. 21,  1919.) 

1.  Landlord  and  Tenant  «=>290(2)  —  Un- 
lawful Detainee  —  Right  of  Action— 
Statute. 

Civ.  Code  1913,  par.  1652,  gives  no  right 
of  action  for  the  possession  of  leased  premises 
in  an  unlawful  detainer  action  until  the  date 
on  which  the  rent  becomes  due  is  determined, 
either  from  the  face  of  the  lease,  or  from  evi- 
dence otherwise,  and  such  rent  remains  unpaid 
for  five  days. 

2.  Corporations  <8=>428<11)  —  Notice 
Through  President— Interest  ot  Officer. 

A  land  and  water  company,  which  leased 
to  a  partnership,  is  chargeable  with  notice  of 
the  agreement  between  the  two  partners,  one  of 
whom  represented  it  in  the  forming  of  the  agree- 
ment ;  he  being  both  a  party  to  the  agreement 
and  the  president  of  the  company. 

8.  Corporations  «=»428(11)— Notice  to  Pres- 
ident as  Affecting  Company— Lease  and 
Partnership  Agreement— Provisions. 
A  company,  which  leased  to  a  partnership 
composed  of  its  president  and  another  person, 
is  charged  with  knowledge  of  stipulations  of 
the  lease  contract  and  the  partnership  agree- 
ment. 

4.  Landlord  and  Tenant  «=»43— Lease  to 
Partnership— Construction. 

Lease  by  a  land  and  water  company  to  a 
partnership,  composed  of  its  president  and  an- 
other, held  to  have  constituted  the  president 
the  principal  debtor  to  the  company,  with  its 
assent;  the  other  partner  being  given  no  room 
to  act,  other  than  to  operate  the  leased  land 
successfully,  the  president  of  the  company  being 
business  agent  of  the  firm  and  principally  looked 
to  for  payment  of  rent 

5.  Landlord  and  Tenant  <g=»46—  Lease  — 
Time  of  Payment  of  Rent  —  Essence  of 
Agreement. 

Time  of  payment  of  rent,  at  dates  mention- 
ed in  lease  by  land  and  water  company  to  a 
partnership  composed  of  its  president  and  an- 
other, held  not  of  the  essence  of  the  agreement, 
in  view  of  proper  construction  of  lease  as  pri- 
marily selecting  the  president  to  pay  rent,  giv- 
ing the  other  partner  no  room  to  act,  other  than 
to  operate  leased  land. 

6.  Landlord  and  Tenant  «=>291(13>— Pay- 
ment of  Rent— Continuance  —  Avoidance 
of  Forfeiture— Sufficiency  of  Evidence. 

In  action  of  unlawful  detainer  by  land  and 
water  company,  against  a  partnership  com- 
posed of  its  president  and  another,  evidence  held 
to  justify  finding  that  payment  of  rent  on  Jan- 
uary 1,  1918,  was  unnecessary  to  a  continua- 
tion of  the  lease,  and  that  operation  of  con- 
tinuance of  rent  secured  by  president  partner 
avoided  a  forfeiture. 

7.  Partnership  «=»158—  Extension  of  Time 
—Right  of  Firm. 

Where  a  land  and  water  company  leased 
to  a  partnership  composed  of  its  president  and 


GILA  LAND  &  WATER  CO.  v.  PAGE  467 
(181  P.) 

another,  the  president  being  financial  manager 
of  the  firm,  and  primarily  liable  for  rent,  while 
the  partnership  was  secondarily  liable,  an  ex- 
tension of  time  for  payment  of  rent,  granted 
to  the  president,  inured  to  the  benefit  of  the 
firm,  and  the  president's  attempt  to  surrender 
the  lease  to  the  disadvantage  of  his  partner's 
rights,  and  to  direct  the  lessor  company  to  re- 
enter and  dispossess  him,  was  a  fraud  on  such 
other  partner,  in  which  the  lessor  company  can- 
not be  permitted  to  succeed  in  its  action  for 
unlawful  detainer. 


8.  Landlord  and  Tenant  «8=» 291  (12)— Un- 
lawful Entry  and  Detainer— Evidence. 

In  action  of  unlawful  detainer,  evidence  as 
to  shortage  of  water  furnished  by  the  lessor 
company  to  the  leased  land,  and  as  to  damages 
to  crops,  etc.,  held  admissible,  because  of  the 
inquiry  as  to  the  amount  of  rent  the  lessor  could 
recover,  if  it  recovered  the  premises,  having  no 
bearing  on  the  issue  of  re-entry  and  possession. 

9.  Appeal  and  Error  #=>1052 (7)— Harmless 
Error— Admission  of  Evidence. 

In  forcible  entry  and  detainer,  plaintiff 
landlord  cannot  be  injured  by  admission  of  ev- 
idence as  to  amount  of  rents,  if  it  recovered 
possession,  where  judgment  went  against  it  on 
issue  of  possession. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  the  Gila  Land  &  Water  Compa- 
ny, a  corporation,  against  C.  E.  Page  and  L. 
A.  Brown,  copartners  doing  business  under 
the  firm  name  and  style  of  Brown  &  Page. 
From  a  judgment  for  defendants,  and  from 
an  order  refusing  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

The  appellant  commenced  this  action,  al- 
leging that  it,  as  a  corporation,  on  the  1st 
day  of  February,  1917,  by  written  instru- 
ment, "let,  leased,  and  rented  unto  the  said 
defendants  the  following  described  real  es- 
tate, situate  in  Maricopa  county,  Arizona, 
to  wit,"  describing  the  lands,  amounting  to 
440  acres,  more  or  less,  "together  with  all 
water  from  the  Buckeye  canal  necessary  to 
properly  Irrigate  all  the  crops  to  be  grown  on 
said  premises."  The  term  of  lease  is  alleged 
to  have  been  for  "two  years  from  the  1st  day 
of  February,  1917,"  and  the  rental  therein , 
agreed  to  be  paid  by  the  defendants  was 
the  sum  of  $11  per  acre  per  annum,  payable 
annually,  commencing  on  the  1st  day  of 
January,  1916 ;  and  it  was  also  provided  in 
said  lease  that  the  said  defendants  should 
pay  to  the  plaintiff  the  further  sum  of  $2,718, 
to  be  paid  in  Installments  as  follows : 

"$1,000  to  be  paid  on  July  1,  1917,  and  $L- 
718  to  be  paid  December  1,  1917,  and  that  in 
the  event  that  any  or  all  of  the  above  amounts 
should  be  and  become  due  and  unpaid  that  said 
lease  should  terminate,  and  that  the  plaintiff 
thereupon  should  have  the  right  to  immediately 
re-enter  the  said  premises  and  resume  posses- 
sion thereof  and  to  remove  all  persona  there- 
from." 
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The  plaintiff  alleges,  in  substance: 

"V.  That  on  the  12th  day  of  January,  1916, 
long  after  the  said  amount  specified  became  due 
and  unpaid,  and  after  the  termination  of  the 
time  when  said  premises  were  so  let  to  them,  by 
reason  of  their  permitting  said  rental  and  other 
installment  to  be  and  become  due  and  unpaid, 
and  after  demand  for  such  payment,  the  plain- 
tiff made  demand  in  writing  upon  the  defend- 
ants for  the  possession  of  the  said  premises,  said 
plaintiff  being  entitled  to  the  possession  thereof 
under  said  agreement  of  lease,  and  notwith- 
standing which  said  written  demand,  so  made 
as  aforesaid,  and  the  facts  herein  stated,  the 
said  defendants  willfully  and  without  force  do 
still  hold  the  said  lands  and  real  property,  and 
refuse  to  deliver  the  same  and  the  possession 
thereof  to  the  plaintiff,  or  to  permit  plaintiff  to 
re-enter  and  take  possession  of  the  said  prem- 
ises." 

C.  E.'  Page,  In  behalf  of  the  partnership, 
demurs  to  the  complaint  for  failure  to  state 
sufficient  facta,  denies  the  execution  of  the 
lease  mentioned  in  the  complaint,  admits 
that  they  are  in  the  actual  possession  of  the 
premises  and  alleges  that  such  possession  is 
lawful,  denies  that  they  are  in  arrears  for 
rent,  or  that  they  are  indebted  in  any 
amount  to  the  plaintiff;  sets  forth  breach  of 
conditions  of  the  lease  by  the  plaintiff,  and 
resultant  damages  to  the  defendants,  and 
hence  a  counterclaim;  also  a  counterclaim  for 
betterments  expended  on  the  premises  as  a 
set-off,  and  payment  of  $1,200  on  account  of 
rents. 

The  cause  was  tried  to  the  court  with  a 
Jury.  The  Jury  returned  its  verdict  of  not 
guilty.  The  plaintiff  moved  for  a  judgment 
notwithstanding  the  verdict,  which  motion 
was  denied.  The  plaintiff  moved  for  a  new 
trial,  which  was  also  denied.  The  court  ren- 
dered Its  Judgment  for  the  defendants,  from 
which  judgment,  and  from  the  order  refus- 
ing a  new  trial,  plaintiff  appeals. 

J.  E.  Morrison,  of  Phoenix,  for  appellant 
Hawkins  &  Anderson  and  J.  P.  Lavin,  all 
of  Phoenix,  fqr  appellees. 

CUNNINGHAM,  C.  J.  (after  stating  the 
facts  as  above).  The  appellant  bases  Its 
right  to  recover  the  possession  of  the  prem- 
ises described  in  the  complaint  upon  the  fail- 
ure of  the  defendants  to  pay  rent  for  five 
days  after  the  same  became  due  and  paya- 
ble, as  provided  in  a  written  lease  thereto- 
fore existing  between  the  plaintiff  and  the 
defendants.  The  plaintiff  evidently  relied 
upon  paragraph  1552,  R.  S.  A.  1913,  giving 
its  right  of  action,  and  upon  a  violation  of 
the  terms  of  the  lease  as  its  right  to  re-enter 
the  leased  premises  for  the  nonpayment  of 
said  rent  or  violation  of  said  lease. 

Under  the  evidence  and  the  conceded 
facts,  the  lease  involved  in  this  case  is  evi- 
denced by  two  separate  papers,  one  in  form 
of  a  lease  from  Gila  Land  &  Water  Company 
to  Brown  &  Page,  signed  only  by  L.  A. 


Brown  as  president,  and  by  W.  G.  Hubbard, 
as  secretary  of  said  corporation.  The  other 
paper  is  in  form  a  partnership  agreement  be- 
tween L.  A.  Brown  and  C.  E.  Page,  by  the 
terms  of  which  Brown  contributed  the  lease 
and  Page  agreed  to  contribute  his  time  and 
skill  as  a  farmer,  etc.  The  terms  of  the 
lease  which  Brown  agreed  to  contribute  to  the 
partnership  stock  are  the  same,  with  slight 
exceptions,  as  the  terms  set  out  in  the  lease 
unsigned  by  the  lessees.  The  evidence  is 
without  conflict  tending  to  show  that  the 
Gila  Land  &  Water  Company  required  Page 
to  take  L.  A.  Brown  into  a  special  partner- 
ship as  a  condition  precedent  to  leasing  this 
land.  Brown  was  accepted  as  Page's  partner, 
so  that  the  plaintiff  would  be  assured  of  its 
rent.  It  looked  to  Brown  for  its  rent,  and 
he  was  looked  upon  as  the  responsible  party. 

[1]  Of  course,  this  is  an  unlawful  detainer 
action,  arising  from  defendants'  alleged  fail- 
ure to  pay  rent  as  stipulated.  The  right  to 
re-enter  is  denied,  and  hence  the  right  of  ac- 
tion occurs.  Before  the  plaintiff  can  re- 
cover, in  this  kind  of  summary  proceeding, 
he  must  allege  and  prove  that  the  defendant 
is  unlawfully  holding  the  premises  after  all 
his  rights  under  the  lease  have  terminated. 
The  exact  amount  of  rent  and  the  exact  date 
the  rent  is  payable  must  be  determinable 
from  the  evidence.  Until  the  date  upon  which 
the  rent  becomes  due  is  determined,  either 
from  the  face  of  the  lease  or  from  evidence 
otherwise,  and  remains  unpaid  for  five  days, 
the  statute  (paragraph  1552,  supra)  gives  no 
right  of  action  for  the  possession. 

The  appellant  assigns  error  in  eleven  sep- 
arate paragraphs,  and  states  as  follows: 

"The  entire  matter  hinges  upon  the  construc- 
tion of  the  lease,  and  whether  the  appellant 
could  be  charged  with  the  result  of  a  shortage 
of  water  occasioned  by  acts,  occurrences,  and 
conditions  beyond  its  control,  and  which  it 
could  not  possibly  have  avoided." 

The  "lease"— the  paper  signed  by  the  Gila 
Land  &  Water  Company— purports  to  lease 
440  acres  of  land  in  Maricopa  county,  "to- 
gether with  all  water  from  the  Buckeye  ca- 
nal necessary  to  properly  irrigate  all  crops 
to  be  grown  on  the  said  premises,"  to  Brown 
&  Page,  copartners, 

"for  the  term  of  two  years  from  the  1st  day 
of  February,  1917,  for  the  annual  rental  of 
eleven  dollars  per  acre,  to  be  paid  on  or  before 
the  1st  day  of  January,  1918,  and  the  further 
payment  of  the  sum  of  two  thousand,  seven 
hundred  and  eighteen  dollars,  to  be  paid  as  fol- 
lows: One  thousand  dollars  to  be  paid  on  or 
before  the  1st  day  of  July,  1917,  and  die  bal- 
ance, to  wit,  seventeen  hundred  and  eighteen 
dollars,  to  be  paid  on  or  before  the  1st  day 
of  December,  1917. 

"And  it  is  further  agreed  that  if  any  rent 
shall  be  due  and  unpaid,  or  if  default  shall  be 
made  in  any  of  the  covenants  herein  contained, 
that  it  shall  be  lawful  for  the  said  party  of  the 
first  part  to  re-enter  said  premises  and  remove 
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all  persons  therefrom.  And  the  said  party  oi 
the  second  part  does  hereby  covenant,  promise, 
and  agree  to  pay  the  said  party  of  the  first  part 
the  said  rent  in  the  manner  hereinbefore  spec- 
ified. •  •  •» 

The  articles  of  partnership  between  L.  A. 
Brown  and  C.  E.  Page,  of  the  terms  of  which 
the  Gila  Land  &  Water  Company  are 
chargeable  with  full  knowledge,  because,  un- 
der the  evidence,  no  lease  would  have  been 
granted  in  the  absence  of  a  partnership  satis- 
factory to  the  Gila  Land  &  Water  Company, 
are  dated  the  26th  day  of  January,  1917,  and 
recite  that: 

"Whereas,  the  said  C  E.  Page  has  heretofore 
entered  into  negotiations  with  L.  A.  Brown  and 
W.  C.  Hubbard  and  James  Ovens,  joint  own- 
ers of  the  real  property  hereinafter  described, 
for  the  lease  of  said  property ;  and  whereas,  by 
reason  of  the  inability  of  the  said  C.  E.  Page 
to  comply  with  the  requirements  of  the  said 
Brown,  Hubbard  and  Ovens,  said  negotiations 
failed  of  success;  and  whereas,  the  said  C.  E. 
Page  is  desirous  of  securing  a  lease  on  said 
premises  for  the  purpose  of  growing,  among 
other  things,  a  crop  of  cotton  thereon;  and 
whereas,  the  said  L.  A.  Brown,  by  reason  of 
his  relations  with  the  said  Hubbard  and  Ovens, 
is  able  to  secure  advantageous  terms  of  lease 
of  said  premises,  and  whereas,  the  said  L.  A. 
Brown,  by  reason  of  his  business  connections,  is 
in  a  position  to  finance,  and  will  finance  when 
necessary,  the  partnership  hereinafter  formed: 

"Now,  therefore,  the  said  parties  above  named 
have  agreed,  and  do  by  these  presents  agree,  to 
become  partners  together  under  the  firm  name 
of  Brown  &  Page  in  the  business  of  general 
farming,  and  their  copartnership  to  commence 
on  the  date  of  the  execution  of  this  agreement 
and  to  continue  until  the  1st  day  of  February, 
1919.  And  in  consideration  thereof  the  said  L. 
A.  Brown  covenants  and  agrees  with  the  said 
C.  E.  Page  to  procure  in  behalf  of  Brown  & 
Page  a  lease  from  the  owner  or  owners  thereof, 
for  a  period  of  two  years  ending  the  1st  day  of 
February,  1919,  of  the  following  described  prem- 
ises situated  in  Maricopa  county,  to 
wit.  •  • 

.There  follows  a  description  in  exact  words 
and  figures  as  contained  in  the  said  lease,  su- 
pra. Following  the  description  of  the  prop- 
erty is  the  following: 

"At  and  for  the  annual  rental  of  eleven  dol- 
lars an  acre  on  the  following  terms  and  condi- 
tions: The  said  rental  to  be  paid  on  or  before 
the  1st  day  of  January  of  each  year  of  said 
lease,  beginning  with  the  1st  day  of  January, 
1918,  and  the  further  payment  of  the  sum  of 
two  thousand  seven  hundred  and  eighteen  dol- 
lars, to  be  paid  as  follows:  one  thousand  dollars 
to  be  paid  on  or  before  the  1st  day  of  July, 
1917,  and  the  balance,  to  wit,  seventeen  hundred 
and  eighteen  dollars,  to  be  paid  on  or  before  the 
1st  day  of  December,  1917." 

Thereafter  follow  stipulations  pertaining 
to  the  partnership  matters  among  them- 
selves, but  which  are  immaterial  to  the  pres- 
ent inquiry.  The  parties  to  be  charged,  L. 
A.  Brown  and  a  E.  Page,  did  not  sign  the 
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formal  lease,  but  they  did  sign  the  partner- 
ship agreement  The  Gila  Land  and  Water 
Company  signed  the  lease,  and,  while  it  did 
not  sign  the  partnership  agreement,  it  re- 
quired the  Identical  partnership  to  be  form- 
ed. Hence  the  Gila  Land  4  Water  Company 
is  estopped  in  justice  from  requiring  terms 
of  lease,  other  than  such  terms  as  are  set 
forth  in  the  partnership  agreement.  The 
plaintiff  corporation  had  a  right  to  re-enter 
and  take  possession  of  the  leased  premises 
for  nonpayment  of  the  rent  for  five  days,  un- 
der authority  of  paragraph  1652,  supra, 
whether  a  clause  to  that  effect  was  absent 
from  the  lease  or  not.  The  plaintiff,  In  its 
complaint,  bases  its  right  to  re-enter  upon 
defendants'  failure  to  pay  rent,  and  their 
refusal  to  deliver  possession.  The  inquiry 
Is  vital,  therefore:  Had  defendants  failed 
for  five  days  to  pay  rent  as  stipulated  in  the 
lease,  on  the  12th  day  of  January,  1918, 
when  plaintiff  demanded  possession  In  writ- 
ing? 

Brown  testified  that  he  is  president  of  the 
plaintiff  corporation,  and  as  such  signed  the 
said  lease  in  behalf  of  the  corporation.  He 
testified  that  he  did  not  know  the  exact 
amount  of  rent  due  under  that  lease.  He 
said: 

"I  think  it  (rent  due)  is  about  $6\000;  the 
company  looked  to  me  for  the  payment  of  that 
rent;  they  notified  me  several  times,  but  on  ac- 
count of  my  illness,  I  presume,  they  did  not 
push  me  as  hard  as  they  would  have,  and  I 
asked  them  for  a  continuance  on  account  of  ex- 
pecting our  crops  to  come  out  and  pay  it  all 
right  by  the  first  of  the  year;  at  that  time  I 
discovered  that  they  would  not  be  able  to  pay 
anything,  and  so  I  notified  the  company." 

Hubbard,  as  a  witness  for  plaintiff,  and 
plaintiff's  secretary,  testified,  among  other 
things,  that  the  company  looked  to  Brown 
for  the  rent.  After  saying  that  the  company 
"in  a  way"  looked  to  Brown  for  the  rent,  the 
witness  said: 

"I  looked  to  Brown,  and  when  Brown  was 
sick  I  looked  to  Page.  *  *  •  I  wasn't  ac- 
quainted with  Page  personally.  I  never  met 
Mr.  Page,  except  that  pne  day;  •  *  *  prior 
to  the  agreement  *  *  *  I  offered  to  let  Page 
have  it  [the  land  on  a  lease],  but  not  until  he 
took  a  man  in  I  knew  was  responsible.  Brown 
was  my  partner  at  that  time,  and  one  of  the 
owners  of  the  land.  I  am  secretary  of  the  cor- 
poration, and  Mr.  Brown  is  president.   •   •  *  " 

Page  testified  with  respect  to  the  payment 
of  the  rent  as  follows: 

"I  never  heard  that  this  water  company  had 
anything  to  do  with  the  land.  In  paying  the 
rent  I  sent  the  hay  by  Mr.  Brown's  orders,  and 
billed  the  hay  to  the  parties  he  ordered  me  to 
bill  it  to.  *  •  •  Mr.  Brown  and  Hubbard 
and  Ovens  are  the  only  ones  I  knew.  •  •  •  " 

[2-4]  The  corporation  required  Page  to 
take  a  partner  into  the  lease  with  him  who 
was,  to  the  satisfaction  of  the  corporation, 
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responsible;  that  Is,  financially  able  to  meet 
the  obligations  Imposed  by  the  lease.  Brown 
met  the  requirements,  and  the  lease  was 
granted  to  Brown  and  Page  on  the  financial 
responsibility  of  Brown.  The  company  is 
chargeable  with  notice  of  the  partnership 
agreement  between  Brown  and  Page,  for  the 
reason  that  Brown  represented  the  corpora- 
tion in  the  forming  of  snch  agreement,  and 
he  was  both  a  party  to  the  agreement  and 
the  president  of  the  corporation.  As  a  con- 
sequence of  plaintiff's  full  knowledge  of  the 
terms  of  the  partnership  agreement,  plaintiff 
is  charged  with  knowing  that  such  lease  con- 
tained the  following  clause : 

"And  in  consideration  hereof,  the  said  L.  A. 
Brown  covenants  and  agrees  with  the  said  C. 
E.  Page  to  procure  in  behalf  of  Brown  and 
Page  a  lease  •  *  *  for  a  period  of  two  years 
ending  on  the  1st  day  of  February,  1910,  of  the 
following  described  premises,"  etc 

And  that  the  following  clause  also  appears 
in  said  lease : 

"Whereas,  the  said  L.  A.  Brown,  by  reason 
of  his  business  connections,  is  in  a  position  to 
finance  and  will  finance,  when  necessary,  the 
partnership  hereinafter  formed." 

The  partnership  term  commenced  and  end- 
ed with  the  lease  term.  All  parties  are 
charged  with  knowing  that  a  termination  of 
the  lease  by  any  means  would  relieve  Page 
from  his  obligation  to  retain  Brown  as  a  part- 
ner, and  a  termination  of  the  partnership 
would  relieve  the  corporation  from  its  obli- 
gation to  lease  to  Page.  Brown  assumed  the 
position  of  principal  debtor  to  the  corpora- 
tion with  the  assent  of  the  corporation,  and 
the  condition  precedent  imposed  no  other  al- 
ternative on  Page.  Page  was  given  no  room 
to  act,  other  than  to  operate  the  farm  suc- 
cessfully. Brown  was  business  agent  for 
the  partnership,  and  was  principally  looked 
to  for  payment  of  the  rent. 

[8]  With  this  manifest  construction  placed 
upon  the  lease,  the  time  of  payment  of  rent 
at  the  dates  mentioned  in  the  lease  is  not  of 
the  essence  of  the  agreement  Brown's  fail- 
ure to  pay  the  $1,000  on  July  1,  1917,  and 
his  failure  to  pay  the  $1,718  on  the  1st  day 
of  December,  1917,  is  not  a  failure  to  pay 
rent  This  is  manifest  from  the  plain  words 
of  the  lease,  which  words  are  as  follows: 

"  •  •  *  For  the  term  of  two  years  from  the 
1st  day  of  February,  1917,  for  the  annual 
rental  of  eleven  dollars  per  acre,  to  be  paid  on 
or  before  the  1st  day  of  January,  1918." 

A  further  payment  Is  required  to  be  made, 
$1,000  on  July  1,  1917,  and  $1,718  on  Decem- 
ber 1,  1917.  The  evidence  explains  this  fur- 
ther payment  clause.  Page  said  that  the 
rental  price  was  $11  per  acre.  "We  were  to 
take  up  the  $2,800."  On  cross-examination 
he  said: 

"I  don't  think  I  testified  that  the  $11  rental 
and  the  other  two  installments  of  money  to  be 


paid  were  mentioned  in  the  partnership  agree- 
ment. I  don't  remember  that  I  testified  that 
the  $11  rent  and  the  $1,000  rent  and  the  $1,800 
rent  were  in  the  partnership  agreement  I  had 
reference  to  $11  an  acre  that  we  were  to  pay 
rent  We  were  to  pay  $2,800  that  Mr.  Millage 
was  behind  with  them.'* 

No  testimony  denies  that  statement  of 
Page.  The  "further  payments"  required  of 
Brown  and  Page  were  not  understood  as  pay- 
ments of  rent  but  the  amount  to  be  paid  was 
an  amount  owing  the  company  by  Millage,  a 
former  tenant  and  required  to  be  paid  as  a 
consideration  for  the  grant  of  the  lease. 

The  record  contains  some  evidence  tending 
to  prove  that  Hubbard  refused  to  permit 
Brown  to  pay  rent  and  so  informed  Page; 
that  Brown  refused  to  pay  rent  and  Hub- 
bard refused  to  accept  payment  of  further 
rent  in  order  to  terminate  the  lease  and  re- 
move Page  from  the  land,  so  that  the  compa- 
ny could  make  another  and  a  more  profitable 
disposition  of  the  land.  Defendants'  Exhibit 
3,  a  telegram  signed  by.  Brown  and  delivered 
to  Page  on  January  2,  1918,  says: 

"Have  wire  from  Hubbard  saying  you  have 
refused  to  pay  rent  and  would  not  leave  the 
place  without  seeing  me.  We  are  going  to  sell 
and  I  want  to  give  them  possession  at  once. 
Wire  me  when  you  will  get  off.  Don't  force 
me  to  come  back." 

After  Brown  sent  this  wire,  Brown  testi- 
fies as  follows: 

um  m  m  The  company  looked  to  me  for  the 
payment  of  that  rent.  They  notified  me  several 
times,/  but  on  account  of  my  illness,  I  pre- 
sume, they  did  not  push  me  as  hard  as  they 
would  have,  and  I  asked  them  for  a  continuance 
on  account  of  expecting  our  crop  to  come  out 
and  pay  it  all  right  by  the  first  year.  At  that 
time  I  discovered  that  they  would  not  be  able  to 
pay  anything,  and  I  so  notified  the  company. 
I  was  then  in  California.  I  came  from  Cali- 
fornia to  see  Mr.  Page  about  the  payment  of 
rent  I  put  the  matter  squarely  up  to  him, 
that  we  had  to  pay  the  rent  or  else  we  were  go- 
ing to  lose  the  property." 

[6]  From  this  state  of  the  evidence,  the 
jury  are  justified  in  finding,  as  a  fact,  that 
the  payment  of  rent  on  January  1,  1918,  was 
unnecessary  to  a  continuation  of  the  lease, 
but  the  operation  of  Brown's  continuance  of 
rent  avoided  a  forfeiture ;  that  it  was  not  the 
failure  to  pay  rent  that  caused  the  desire  to 
remove  Page  and  dispose  of  his  lease,  but  that 
It  was  because,  as  Brown  stated  in  his  wire 
of  January  2,  1918,  they  had  a  chance  to  sell 
and  Brown  wished  to  surrender  the  lease  to 
the  company.  Brown  waived  the  extension 
of  time  for  payment  of  the  rent  on  January 
1,  1918,  and  offered  to  surrender  the  posses- 
sion, not  because  the  rent  was  not  paid,  but 
because  the  corporation  could  sell  the  land 
to  advantage. 

[7]  The  only  issue  triable  was  whether  the 
lease  had  terminated  because  of  the  failure 
of  the  lessees  for  five  days  after  the  1st  day  of 
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January,  1918,  to  pay  the  rent,  and  the  uncon- 
tradicted testimony  Is  that  the  company  had 
extended  Brown's  time  for  payment  of  rent 
and  ceased  to  look  to  Brown  for  rent,  and  up- 
on Brown's  suggestion  commenced  to  look,  to 
Page  only  for  rent.  The  extension  of  the  time 
for  the  payment  of  rent,  granted  to  Brown,  In- 
ured to  the  benefit  of  the  partnership.  Brown 
was  the  person  primarily  liable  to  the  com- 
pany under  all  of  the  evidence,  and  the  part- 
nership was  secondarily  liable;  that  Is,  the 
partnership  was  liable  after  Brown  failed  to 
pay.  When  his  time  for  payment  was  ex- 
tended, the  partnership  was  not  bound  to 
pay  the  rent  during  the  time  the  payments 
were  so  suspended,  and  Brown's  attempt  to 
surrender  the  lease,  to  the  disadvantage  of 
Page's  rights,  and  direct  the  corporation  to 
re-enter  and  dispossess  Page,  is  a  fraud  on 
his  partner,  Page,  and  the  corporation,  being 
a  party  to  such  unjust  attempt  to  dispossess 
Page,  cannot  be  permitted  to  succeed  by  a 
■court  of  justice. 

The  jury's  verdict  of  "not  guilty"  Is  right, 
and  based  upon  evidence  almost,  If  not  en- 
tirely, free  from  conflict.  The  plaintiff  has 
wholly  failed  to  show  a  termination  of  the 
lease  by  failure  of  the  tenants  to  pay  the 
rent  as  required  by  the  changed  terms  of 
the  lease.  The  judgment  follows  the  verdict, 
and  adjudges  the  defendants  not  guilty  of 
an  unlawful  detainer  of  the  premises  de- 
scribed in  the  complaint  and  In  the  judg- 
ment. The  defendants  are  adjudged  their 
costs,  amounting  to  $130. 

[I]  The  appellant's  assignments  of  error, 
not  disposed  of  above,  have  reference  to  mat- 
ters connected  with  the  duty  of  one  partner 
to  the  other,  and  of  the  duty  of  the  lessor 
plaintiff  to  keep  covenants  of  Its  own,  such 
as  the  payment  by  It  of  the  water  rates,  the 
•damage  to  the  crops  because  of  shortage  of 
water,  and  such  like  matters.  The  tenth  as- 
signment about  covers  all  of  the  questions 
raised.   It  Is*  as  follows: 

"The  court  erred  in  denying  appellant's  mo- 
tion for  judgment  notwithstanding  the  verdict, 
for  the  rcaspn  that  the  uncontradicted  testi- 
mony in  the  case  showed  that  appellees  had  not 
paid  all  of  the  rent  and  sums  required  by  the 
lease,  and  that  all  evidence  showing  or  tending 
to  show  any  failure  of  consideration,  and  the 
amount  of  loss  sustained  by  the  appellees  there- 
by, was  not  properly  and  lawfully  admitted  in 
-evidence,  and  that  being  the  only  defense,  and 


the  other  facts  sustaining  the  judgment  in  fa- 
vor of  appellees  having  been  clearly  shown  by 
uncontradicted  and  overwhelming  proof,  and  not 
denied,  and  the  only  testimony  properly  intro- 
duced in  the  case  sustaining  the  allegations  of 
appellant's  complaint,  the  motion  should  have 
been  granted." 

[1]  Without  taking  Into  consideration  the 
apparently  confusing  statements  in  the  said 
assignment,  we  are  able  to  concede  that  all 
matters  concerning  the  shortage  of  water 
and  the  damages  to  crops  resulting  from 
such  shortage,  and  the  expenditures  of  all 
kinds  could  become  material  in  this  kind  of 
case  only  when  the  matter  of  the  right  of 
the  plaintiff  to  re-enter  is  established,  and 
the  question  of  plaintiff's  rent  and  the 
amount  recoverable  is  before  the  court.  In 
this  case  one  of  the  issues  presented  was 
the  amount  of  money  the  plaintiff  was  en- 
titled to  recover  from  the  defendants  In  the 
event  plaintiff  was  entitled  to  recover  the 
possession.  Such  evidence  was  admissible 
at  the  trial,  because  of  the  inquiry  of  the 
amount  of  rent  plaintiff  could  recover,  in  the 
event  he  recovered  possession  of  the  prem- 
ises. The  evidence  had  no  bearing  upon  the 
issue  of  plaintiff's  re-entry  and  possession. 
Under  the  judgment  appealed  from,  a  judg- 
ment denying  the  plaintiff's  right  to  posses- 
sion plaintiff  Is  not  injured  in  the  remotest 
degree  by  evidence  tending  to  establish  the 
amount  of  rent  recoverable  by  the  plaintiff, 
had  plaintiff  been  adjudged  entitled  to  recov- 
er possession  of  the  premises. 

On  the  whole  record,  the  evidence  fairly 
sustains  the  verdict,  the  verdict  is  responsive 
to  the  Issue  tried;  the  judgment  follows  the 
verdict,  and  is  therefore  responsive  to  the 
pleadings.  ' 

According  to  the  terms  of  the  lease,  the 
time  has  arrived—*,  ebruary  1, 1919 — for  final 
adjustment  of  the  accounts,  both  of  the  cor- 
poration and  of  the  partnership,  and  of  the 
partners  inter  alia.  This  judgment  is  deter- 
minative of  the  fact  that  the  lease  did  not 
cease  on  the  failure  to  pay  rent  prior  to  Jan- 
uary 12,  1918.  What  may  have  transpired 
since  that  date  is  not  involved  in  this  case 
as  a  matter  of  course. 

I  find  no  reversible  error  in  the  record. 
The  judgment  is  affirmed. 

ROSS  and  BAKER,  J.T.,  concur. 
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DEY  v.  HILL.    (No.  1707.) 

(Supreme  Court  of  Arizona.    June  14,  1919.) 

1.  Work  and  Labor  «=>29(2)— Quantum 
Meruit— Contract  Price. 

In  action  on  quantum  meruit  for  reasonable 
value  of  services  rendered  under  a  contract,  re- 
covery cannot  be  bad  for  a  greater  amount  than 
the  contract  price. 

2.  Appeal  and  Error  *=»171(3)— Theory  op 
Case— Pleadings. 

Generally  a  party  is  bound  in  the  appellate 
court  as  to  the  nature  and  form  of  the  action  or 
proceeding  by  the  theory  on  which  the  pleadings 
were  construed  and  the  action  or  proceeding 
was  tried  in  the  court  below. 

3.  Attorney  and  Client  «=>166(1)— Action 
for  Compensation— Evidence— Abandon- 
ment op  Written  Contract. 

In  action  by  attorney  having  written  con- 
tract with  client  specifying  compensation  for 
reasonable  value  of  services,  evidence  held  to 
show  abandonment  of  written  contract. 

4.  Attorney  and  Client  «=>167(3)— Action 
for  Compensation  —  Written  Contract  — 
Reasonable  Value  op  Services. 

In  attorney's  action  for  reasonable  value  of 
services  performed,  tried  on  theory  that  client 
was  indebted  therefor,  instead  of  on  a  written 
contract  entered  into  between  the  parties  speci- 
fying compensation,  where  there  was  evidence 
tending  to  show  that  such  contract  had  been 
abandoned  and  a  new  contract  entered  into, 
court  did  not  err  in  submitting  case  upon  theory 
that  client  was  liable  for  reasonable  value  of 
services. 

5.  Trial  «=>213— Submission  op  Issue— Re- 
quest. 

Where  attorney  having  had  written  con- 
tract with  client  sued  for  reasonable  value  of 
services,  and  case  was  tried  on  such  theory,  and 
evidence  introduced  tending  to  show  that  con- 
tract had  been  abandoned,  client  cannot  com- 
plain of  court's  failure  to  submit  question  of 
whether  contract  had  been  abandoned,  upon  his 
failure  to  make  request  therefor. 

Appeal  from  Superior  Court,  Pima  County ; 
S.  L.  Pattee,  Judge. 

Action  by  Ben  C.  Hill  against  Richard  V. 
Dey.  Judgment  for  plaintiff  and  defendant 
appeals.  Affirmed. 

Prank  E.  Curley,  of  Tucson,  for  appellant 
Ben  C.  Hill,  of  Tucson,  for  appellee. 

ROSS,  J.  Appellee,  who  is  a  practicing 
attorney  in  the  courts  of  the  state,  sued  for 
professional  services  rendered  appellant  be- 
tween January  19, 1917,  and  March  23,  1918, 
alleging  their  reasonable  value  to  be  $7,000,  of 
which  he  had  been  paid  $4,000,  leaving  a  bal- 
ance due  him  of  $3,000.  The  appellant's  an- 
swer admits  the  services  were  rendered  him 
as  alleged,  but  denies  they  were  of  the  reason- 


able value  of  $7,000  or  of  any  value  In  excess 
of  $4,000,  and  denies  any  indebtedness  what- 
ever. The  case  was  tried  before  the  court 
and  a  jury,  and  a  verdict  and  judgment  for 
the  full  amount  demanded  was  the  result. 

The  appeal  raises  but  one  question,  the 
correctness  of  an  instruction  on  the  measure 
of  damages.  The  only  issue  ma'de  by  the 
pleadings  was  the  reasonable  value  of  the 
services  rendered  by  appellant  The  case 
throughout  was  tried  and  submitted  on  that 
theory.  Appellee  testified  to  the  character, 
amount,  and  value  of  his  services,  and  intro- 
duced other  testimony  of  their  value.  The 
value  so  established  ranged  from  $7,500  to 
$10,000,  $3,500  of  which  was  credited  to  what 
is  hereinafter  designated  as  the  Laurel  Can- 
on case.  The  appellant  chose  to  rest  upon  the 
case  made  by  appellee,  and  introduced  no 
evidence.  In  the  course  of  appellee's  tes- 
timony, who  was  the  only  witness  to  the  fact 
of  his  employment  and  the  amount  and  kind 
of  services  he  had  rendered,  it  developed  that 
the  relation  of  attorney  and^  client  was 
originally  established  by  a  written  contract 
in  the  form  of  a  letter  from  appellee  to  the 
agent  of  the  appellant,  the  letter  being  dated 
January  19,  1917.   The  letter  reads: 

"In  re  Richard  V.  Dey  v.  Laurel  Canon  Min- 
ing Co.  I  hereby  confirm  my  oral  proposition 
regarding  employment  in  the  above-entitled  mat- 
ter. I  will  undertake  the  work  necessary  in 
this  matter  in  the  trial  court  and  take  charge 
of  the  preparation  of  the  case  for  trial,  for  a 
fee  of  $300.00  and  necessary  traveling  expenses. 
It  is  expressly  understood  that  this  fee  shall  not 
cover  any  work  in  the  Supreme  Court  in  the 
event  an  appeal  is  taken  by  either  party  to  the 
suit" 

The  effect  of  this  contract  upon  the  amount 
appellee  was  entitled  to  recover  was  not  rais- 
ed by  the  answer,  nor  did  the  appellant  re- 
quest any  instruction  as  to  its  effect  and 
accordingly  the  court  Instructed  the  jury  to 
find  the  reasonable  value  of  all  the  services 
rendered  by  appellee  to  appellant 

It  was  after  an  adverse  verdict  and  upon 
his  motion  for  a  new  trial  that  appellant 
first  raised  the  point  that  the  contract  price 
was  the  highest  measure  of  damages  recover- 
able, and  that  the  jury  should  have  been  so 
instructed.  In  support  of  his  position,  he 
invokes  the  well-settled  law  that  permits  a 
party  to  a  fully  executed  contract  to  sue  on 
quantum  meruit,  and  to  recover  for  his 
services  their  reasonable  value,  but  in  no 
event  more  than  the  contract  price.  40  Cyc. 
2853;  Cunningham  v.  Elvins  (Mo.  App.)  194 
S.  W.  515;  Daniels  v.  McDaniels,  184  Mo. 
App.  354,  171  S.  W.  14;  Owen  v.  Hadley, 
186  Mo.  App.  1, 171  S.  W.  973. 

[1]  If  the  express  contract  set  forth  above 
was  not  subsequently  modified  or  abrogated 
and  another  contract  substituted  for  it  the 
point  made  by  appellant  Is  well  taken.  But 
if  after  appellee  entered  upon  the  perform- 
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ance  of  the  written  contract  the  parties, 
either  expressly  or  by  implication  arising 
from  their  actions  and  conduct,  abandoned 
it  for  other  and  different  arrangements,  his 
exceptions  are  without  merit 

[2]  As  tending  to  show  that  the  written 
contract  was  not  Intended  to  be  adhered  to, 
either  as  to  the  compensation  therein  stated 
or  as  to  the  amount  and  kind  of  services  to 
be  rendered  by  appellee,  we  would  suggest: 
(1)  That  the  pleadings  are  silent  as  to  any 
written  contract  fixing  appellee's  compen- 
sation. The  complaint  alleges  a  cause  of 
action  for  the  reasonable  value  of  appellee's 
services  between  the  dates  of  his  employment, 
fixing  It  at  $7,000.  The  answer  fixes  the 
reasonable  value  of  appellee's  services  at 
$4,000  and  no  more.  The  case  was  tried 
upon  the  theory  that  the  reasonable  value 
of  appellee's  services  was  the  only  Issue,  and 
the  court  charged  the  jury  upon  that  theory 
without  any  protest  or  request  from  appel- 
lant indicating  dissatisfaction  with  the  in- 
struction. 

"As  a  general  rule,  a  party  is  bound  in  the 
appellate  court,  as  to  the  nature  and  form  of 
the  action  or  proceeding,  by  the  theory  on  which 
the  pleadings  were  construed  and  the  action  or 
proceeding  was  tried  in  the  court  below."  3  C 
J.  723,  |  620;  Copper  State  Mining  Co.  v. 
Kidder,  20  Aris.  — ,'179  Pac.  641. 

[S]  While  action  under  this  rule  might  not 
go  to  the  extent  of  abrogating  the  agreed 
price  for  appellee's  services  and  permit  a 
recovery  for  a  larger  sum,  It  does,  however, 
tend  to  show  that  appellant  did  not  intend 
to  hold  appellee  to  that  compensation,  and 
we  think  we  are  authorized  to  treat  it  as 
some  evidence  of  the  abandonment  of  the 
written  contract.  (2)  But  besides,  "the  theory 
on  which  •  *  *  the  action  or  proceeding 
was  tried  in  the  lower  court,"  the  testimony 
on  behalf  of  appellee  tended  to  show  that  the 
written  contract  was  by  the  parties  abandon- 
ed and  another  contract  substituted  for  it. 

Appellee  testified :  That  he  "had  been  em- 
ployed to  represent  the  defendant,  Dey, 
generally  in  the  state  of  Arizona  and  In  con- 
nection with  certain  litigation  In  which  said 
Dey  was  and  thereafter  became  involved. 
(By  this  language  appellee  conveys  the  idea 
that  his  whole  service  was  to  be  compensated 
for  as  one  contract.)  That  under  such  em- 
ployment substantially  all  of  his  time  was 
devoted  to  the  business  and  litigation  of  said 
Dey,  from  January  19,  1917,  to  March  23, 
1918,"  and  that  part  of  the  services  for 
which  he  was  suing  were  services  rendered  in 
the  preparation  and  trial  of  the  Laurel  Can- 
on case;  that  on  about  March  5,  1917,  appel- 
lant authorized  him  to  appoint  Richard  W. 
Sprague,  an  attorney  of  Tucson,  to  assist  In 
preparing  a  motion  for  a  new  trial  in  the 
Laurel  Canon  case,  and  in  the  preparation 
of  other  suits  about  to  be  brought ;  that  on 
March  16th  he  wired  appellant  that  he  had 
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been  unable  to  make  satisfactory  arrange- 
ments regarding  his  fees  or  the  employment 
of  Sprague  with  appellant's  agent,  "and  that, 
on  account  of  the  mlx-up  and  condition  of 
affairs  at  that  time,  he  would  expect  an  im- 
mediate payment  of  $1,000,  to  apply  on  gen- 
eral fees  in  all  matters" ;  that  on  March  16, 
1917,  appellant  wired  him  the  $1,000,  and 
placed  him  in  "sole  charge  of  all  matters" ; 
that  In  conversation  with  Dey  in  September, 
1917,  in  New  York,  "it  was  agreed  between 
himself  and  Mr.  Dey  that  no  definite  fee 
should  be  agreed  upon  for  the  amount  of 
work  required  of  him,  but  that  the  charge 
should  be  reasonable  In  view  of  all  work 
eventually  required  of  him,"  he  to  pay 
Sprague's  fee. 

This  testimony  stands  un controverted,  and 
tends  to  support  the  theory  on  which  the  case 
was  tried  and  submitted,  to  wit,  that  the 
first  or  written  contract  concerning  appellee's 
fee  for  services  in  the  Laurel  Canon  case  was 
abandoned,  and  that  there  was  substituted 
for  it  a  contract  that  appellee  should  be  paid 
the  reasonable  value  of  his  services  in  that 
case  and  in  all  other  matters.  In  other 
words,  in  view  of  the  accruing  of  other 
litigation  and  legal  business,  after  the  con- 
tract of  January  19th,  so  that  practically  all 
of  appellee's  time  was  occupied  and  would 
be  occupied  in  caring  for  It,  the  whole  of 
appellee's  services,  including  the  Laurel  Can- 
on case,  would  be  paid  for  on  the  basis  of 
their  reasonable  value.  Other  contingencies 
having  arisen  after  the  first  contract,  it  is 
conceivable  that  the  parties  concluded  the 
terms  of  their  agreement  as  originally  made 
were  not  fair  and  just,  and  that  a  more 
equitable  arrangement  would  be  not  to  pay 
for  the  services  in  piecemeal  at  a  fixed  price 
agreed  upon  in  advance,  but  to  consider  them 
all  together  as  a  running  account  to  be  set- 
tled at  their  reasonable  value  when  the 
services  were  ended  or  the  relation  of  at- 
torney and  client  severed.  Payments  were 
made  appellee  as  upon  a  general  running 
account,  $1,000  at  a  time,  amounting  to 
$4,000,  and  no  request  that  same  or  any  part 
thereof  be  applied  on  the  contract  of  Jan- 
uary, 1917,  although  that  was  due,  if  the  con- 
tract was  not  abandoned,  before  any  other 
item  of  service  was  due. 

[4, 6]  In  view  of  the  evidence  and  the 
theory  upon  which  the  case  was  tried,  we 
conclude  the  court  committed  no  error  in  sub- 
mitting to  the  jury  the  determination  of  the 
reasonable  value  of  appellee's  services.  While 
it  may  not  be  clear  that  there  was  a  sub- 
stitution of  contracts  so  that  the  court 
could  so  decide  as  a  question  of  law,  the 
conduct  of  the  trial,  the  action  of  the  par- 
ties under  the  contract,  and  the  testimony  all 
point  in  that  direction.  The  appellant  was 
perhaps  entitled  to  an  Instruction,  if  he  had 
so  requested,  submitting  the  question  as  to 
whether  the  first  contract  was  abandoned 
and  another  substituted  for  it,  but  having 
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wittingly  or  unwittingly  stood  by  without 
requesting  such  Instruction,  he  ought  not 
now  to.  be  permitted  to  complain.  In  the 
face  of  the  evidence,  it  cannot  be  said  that 
the  court  erred  In  not  peremptorily  directing 
the  jury,  without  any  request,  that  the  meas- 
ure of  damages  for  services  In  the  Laurel 
Canon  case  was  the  sum  fixed  in  the  con- 
tract of  January  19th,  because  there  was 
substantial  evidence  tending  to  show  that 
that  contract  had  been  abandoned  and  other 
arrangements  made. 

The  substitution  of  contracts  Is  not  a 
novelty  to  the  law.  It  may  happen  in  several 
ways ;  as  by  express  agreement,  by  im- 
plication, or  where  the  terms  of  the  second 
contract  cover  the  terms  of  the  first  and  In- 
clude new  terms.  Arizona-Parral  Mining  Co. 
v.  Forbes,  16  Ariz.  895,  146  Pac.  604. 

Finding  that  no  prejudlcal  error  was  com- 
mitted, the  judgment  Is  affirmed. 

CUNNINGHAM,  C.  J.,  and  BAKER,  J., 
concur. 


(20  Arts.  471) 

EMPIRE— ARIZONA  COPPER  CO.  ct  al.  v. 
SHAW.    (No.  1706.) 

(Supreme  Court  of  Arizona.-  June  14,  1919.) 

1.  Bills  and  Notes  «&=>404(2)  —  Presenta- 
tion of  Check— Statute. 

By  Negotiable  Instrument  Law,  a  check 
must  be  presented  for  payment  within  a  rea- 
sonable time  after  its  issue,  although  not  at  the 
earliest  opportunity,  or  the  drawer  will  be 
discharged  from  liability  thereon  to  the  extent 
of  the  loss  caused  by  the  delay. 

2.  Bills  and  Notes  <g=526  —  Presentation 
or  Check  fob  Payment  —  Sufficiency  of 
Evidence. 

In  an  action  against  the  drawers  of  a  check, 
evidence  held  to  sustain  the  trial  court's  find- 
ing that  plaintiff  payee  presented  the  check  to 
the  bank  on  which  it  was  drawn  for  payment 
within  a  reasonable  time  after  its  issue. 

3.  Appeal  and  Erbob  <8=  1011(1)— Review- 
Finding  ON  CONFLICTING  EVIDENCE. 

A  conclusion  of  fact  reached  by  the  trial 
court  on  conflicting  evidence  will  not  be  dis- 
turbed by  the  Supreme  Court 

4.  Bills  and  Notes  «=»587(7)  —  Presenta- 
tion of  Check  fob  Payment— Question  of 
Fact. 

Whether  plaintiff,  payee  of  a  check,  pre- 
wented  it  for  payment  to  the  bank  on  which  it 
was  drawn  within  a  reasonable  time  under  the 
circumstances  held  a  question  of  fact. 

6.  Bills  and  Notes  <g=>400  —  Liability  on 
Check. 

The  drawers  of  a  check  were  liable  to  the 
i»ayee  where  he  within  reasonable  time  present- 
ed it  for  payment  to  the  bank  on  which  it  was 
drawn,  and  the  bank  requested  him  to  return 
later  for  payment,  as  it  was  short  of  cash;  the 


payee  then  going  elsewhere  and  depositing  the 
check  for  collection  when  the  drawee  bank  had 
become  insolvent. 

6.  Payment  «=»22— Check  —  Acceptance  as 
Payment. 

A  debt  was  not  paid,  by  the  issuance  by  the 
debtors  of  a  check  to  the  creditor  unless  as  a 
fact  the  creditor  accepted  the  check  as  final 
payment. 

7.  Bills  and  Notes  <J=»400— Delay  in  Pre- 
senting Check. 

From  the  facts  that  when  debtors  drew  a 
check  for  the  debt  and  delivered  it  to  the  cred- 
itor they  had  funds  in  bank  sufficient  in  amount 
to  pay  the  check,  but  the  debtor  did  not  seek 
to  collect  it  through  another  bank  until  the 
drawee  bank  had  become  insolvent,  no  infer- 
ence can  be  drawn  that  the  debtors  suffered  a 
loss  because  of  the  creditor's  unreasonable  de- 
lay in  presenting  the  check  for  payment  so  as  to 
release  them  from  liability  on  the  check  to  him. 

Appeal  from  Superior  Court,  Yavapai 
County;  John  J.  Sweeney,  Judge. 

Action  by  R.  W.  Shaw  against  the  Empire- 
Arizona  Copper  Company  and  the  Empire- 
Arizona  Consolidated  Copper  Company. 
From  judgment  for  plaintiff  and  an  order  re- 
fusing new  trial,  defendants  appeal.  Af- 
firmed. 

Clark  4b  Clark,  of  Prescott,  for  appellants. 
A.  H.  Favour,  of  Prescott,  for  appellee. 

CUNNINGHAM,  C.  J.  The  appellee  per- 
formed services  as  a  miner  for  the  appellants 
In  and  about  the  sinking  of  a  certain  mining 
shaft  on  the  mining  properties  of  appellants. 
On  the  31st  day  of  May,  1917,  the  appellee 
and  appellants  determined  and  agreed  that 
appellants  owed  to  appellee  the  sum  of  $218.- 
39,  and  therefore  delivered  to  appellee  a 
check  drawn'  on  the  Commercial  Bank  of 
Parker,  at  Parker,  Ariz.  On  the  1st  day  of 
June,  1917,  appellee.  R.  W.  Shaw,  presented 
the  check  to  said  bank  for  payment  At  the 
time  the  check  was  so  presented  for  payment, 
the  appellants  had  an  account  with  said 
bank  and  a  fund  sufficient  in  amount  to  pay 
said  check. 

.  The  check  was  not  paid  by  the  bank,  and 
the  parties  do  not  agree  as  to  the  reason  why 
the  check  was  not  paid  at  the  time  it  was 
presented.  The  payor  of  the  check,  Com- 
mercial Bank  of  Parker,  became  Insolvent 
and  suspended  business  on  June  10,  1917, 
and  plaintiff's  check  was  never  paid. 

This  action  was  commenced  by  the  holder 
of  the  check,  R.  W.  Shaw,  the  appellee,  on  or 
about  the  27th  day  of  July,  1917,  against  the 
drawers  of  the  check,  to  recover  the  amount 
of  the  check,  $218.39,  with  Interest  thereon 

at  the  legal  rate,  and  costs. 

The  defendants  first  pleaded  payment,  sat- 
isfaction, and  discbarge  of  the  debt;  then, 
in  other  later  pleadings,  they  set  forth  that: 
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"Plaintiff  was  negligent  in  cashing  and  col- 
lecting the  said  check,  and  wholly  lacking  in 
ordinary  diligence,  and  that  if  any  loss  or  dam- 
age has  resulted  to  plaintiff,  it  is  wholly  due 
to  his  own  negligence  and  lack  of  diligence  in 
presenting  and  cashing  said  check." 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  the  court  rendered  judgment 
for  the  plaintiff  for  the  amount  claimed. 
From  an  order  refusing  a  new  trial,  and  from 
the  judgment,  the  defendants  appeal. 

The  appellants  assign  as  error  the  render- 
ing of  said  judgment  for  the  plaintiff  for  the 
reasons  as  follows: 

"(1)  Because  appellee  was  bound  to  present 
the  check  given  to  him  at  the  earliest  oppor- 
tnnity;  that  he  had  presented  it  at  the  bank 
when  the  money  was  tendered  him  in  full,  and 
that  he  refused  it  because  the  bills  were  of 
smaller  denomination  than  he  wished  to  carry 
to  Los  Angeles. 

"(2)  The  court  erred  in  rendering  said  judg- 
ment, because  there  is  no  evidence  of  any 
valid  promise  on  the  part  of  appellants  to  make 
good  said  check  to  appellee. 

"(3)  The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial,  for  the  reasons  above 
stated." 

One  of  the  controversies  at  the  trial  was 
the  inquiry  into  the  circumstances  under 
which  plaintiff  failed  to  get  the  money  from 
the  bank  on  the  1st  day  of  June,  1917.  All 
parties  concede  that  plaintiff  was  in  the 
bank  with  the  check  on  that  date,  and  that 
some  officer  or  employe  of  the  bank  examined 
the  check,  and  did  not  object  to  payment 
because  the  drawer,  the  appellants,  were 
short  of  funds  with  which  to  pay.  The  appel- 
lants contended  at  the  trial  that  the  bank 
offered  to  pay  the  check,  and  produced  cur- 
rency in  bills  of  small  denomination,  which 
the  plaintiff  did  not  wish  to  accept,  and,  be- 
ing informed  by  the  bank  that  it  then  had  no 
larger  bills,  plaintiff  asked  to  have  the  check 
returned  to  him,  which  was  done,  and  he 
thereupon  Indicated  thai  he  would  take  the 
check  with  him  to  Los  Angeles,  and  there 
collect  It  through  a  bank  at  that  city;  that 
plaintiff  did  not  deposit  the  check  in  a  Los 
Angeles  bank  for  collection  until  after  the 
10th  day  of  June,  1917,  on  which  date  the 
Commercial  Bank  of  Parker  became  insol- 
vent. The  appellants  produced  substantial 
evidence  tending  to  support  their  said  con- 
tention. 

On  the  other  hand,  the  plaintiff  contended 
that  when  he,  In  person,  presented  the  check 
to  the  said  payor  bank  on  the  1st  day  of 
June,  1917,  at  Parker,  the  person  represent- 
ing the  bank  at  the  time  of  such  presentation 
of  the  check  stated  to  plaintiff  that  heavy 
demands  had  been  made  of  the  bank's  supply 
of  cash,  and  that  they  had  paid  out  so  much 
money  during  the  day  that  they  did  not  have 
on  hand  a  sufficient  amount  of  money  with 
which  to  cash  this  particular  check  at  that 
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time,  and  suggested  to  plaintiff  that  the  bank 
would  receive,  during  the  night  following, 
plenty  of  money,  and  if  he,  the  plaintiff, 
would  return  with  the  check  on  the  next 
morning,  June  2,  1917,  that  the  bank  would 
then  pay  the  check.  The  appellee  did  not 
wait  until  the  next  day,  but  proceeded  to  Los 
Angeles,  and  then  on  the  9th,  10th,  or  11th 
day  of  June,  1917,  he  deposited  the  check 
with  a  bank  for  collection.  Plaintiff  did  not 
know  that  the  Commercial  Bank  of  Parker 
became  insolvent  until  after  he  had  deposited 
the  check  with  the  Los  Angeles  bank. 

The  plaintiff  produced  substantial  testi- 
mony tending  to  establish  all  of  such  dis- 
puted facts. 

[1]  "A  check  must  be  presented  for  pay- 
ment within  a  reasonable  time  after  its  is- 
sue, or  the  drawer  will  be  discharged  from 
liability  thereon  to  the  extent  of  the  loss 
caused  by  the  delay."  Paragraph  4381,  R.  S. 
Ariz.  1913,  Negotiable  Instruments  Law. 

[2, 3]  Under  the  conflicting  evidence,  the 
trial  court  has  necessarily  determined  that 
the  plaintiff  presented  the  check  to  the  bank 
within  a  reasonable  time  after  its  issue.  The 
determination  of  that  fact  is  wholly  within 
the  province  of  the  court  trying  the  facts; 
and  the  evidence,  while  conflicting  on  that 
question,  amply  sustains  the  conclusion 
reached,  and,  as  a  consequence,  the  conclu- 
sion reached  on  conflicting  evidence  will  not 
be  disturbed  by  this  court  because  of  such 
conflict. 

[4]  The  holder  of  the- check  was  not  bound 
to  present  it  for  payment  "at  the  earliest 
opportunity,"  as  contended  by  appellants, 
but  he  was  bound  to  present  the  check  for 
payment  "within  a  reasonable  time  after  its 
issue"  to  prevent  the  discharge  of  the  drawer 
to  the  extent  of  loss  arising  from  unreason- 
able delay.  Paragraph  4331,  supra.  Wheth- 
er the  plaintiff  did  present  the  check  for 
payment  within  a  reasonable  time  In  the  cir- 
cumstances here  shown  was  a  question  of 
fact,  and.  that  question  has  been  determined 
adversely  to  the  appellants. 

[5]  The  appellants  insist  that  the  judg- 
ment is  erroneous  because  the  bank  offered 
to  pay  the  check  and  the  holder  of  the  check 
refused  to  accept  the  kind  of  money  he  was 
offered  by  the  bank.  This  contention,  like 
the  former,  was  necessarily  decided  against 
the  appellants.  On  this  dispute,  the  evidence 
was  also  conflicting,  as  indicated  above.  The 
court  necessarily  found  that  the  bank  re- 
quested the  holder  of  the  check  to  return 
later  for  payment,  as  plaintiff's  evidence 
tends  to  prove. 

[6, 7]  The  second  statement  of  error,  to 
wit,  "The  court  erred  in  rendering  said  judg- 
ment because  there  is  no  evidence  of  any  val- 
id promise  on  the  part  of  appellants  to  make 
good  said  check  to  appellee,"  Is  set  forth 
upon  the  theory  that  the  appellee's  debt,  ow- 
ing by  appellants,  was  paid,  satisfied,  and 
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discharged  by  them  by  the  issuance  of  a 
check  to  their  creditor.  Such  is  not  the  law, 
unless,  as  a  fact,  the  creditor  accepts  the 
check  as  final  payment.  The  appellants  do 
not  claim  that  the  appellee  did  accept  the 
check  as  a  final  payment,  but  they  insist 
that  appellee  sustained  a  loss  because  he 
failed  to  use  ordinary  diligence  in  presenting 
his  check  to  the  bank  for  payment.  The 
appellants  nowhere  directly  contend  that 
they,  the  drawers  of  the  check,  lost  anything 
because  of  the  plaintiff's  failure  to  present 
the  check  for  payment  within  a  reasonable 
time  after  they  issued  the  check  and  de- 
livered it  to  him.  The  bank  suspended  busi- 
ness a  short  time  after  the  check  was  issued, 
and  the  appellants  had  a  fund  with  the  bank 
subject  to  the  said  check,  and  sufficient  in 
amount  to  pay  the  check  at  the  time  the 
bank  became  insolvent,  and  from  such  facts 
the  inference  may  be  drawn  that  the  ap- 
pellants lost  a  portion  of  their  said  funds  by 
such  insolvency,  but  no  inference  can  be 
drawn  from  such  facts  that  the  appellants 
suffered  a  loss  because  of  the  appellee's  un- 
reasonable delay  in  presenting  the  check  for 
payment.  The  appellants  nowhere  directly 
claim  a  loss  from  such  cause. 

Upon  the  whole  case,  we  find  no  reversible 
error  on  the  record.  As  a  consequence,  the 
judgment  must  be  affirmed. 

ROSS,  J.,  concurs. 

Note. — Judge  BAKER  having  been  of 
counsel  in  the  case,  he,  therefore,  took  no 
part  in  this  decision. 


(92  Or.  462)  • 

OLCOTT,  Governor,  v.  HOFP, 
State  Treasurer. 

(Supreme  Court  of  Oregon.   June  10,  1919.) 

1.  Mandamus  <8=>176  —  Jurisdiction  — 
Original  Proceedings  in  Supreme  Court 
— Scope  of  Relief. 

On  an  original  proceeding  in  mandamus  in 
the  Supreme  Court,  the  court  will  decide  all 
matters  of  general  public  interest  and  impor- 
tance which  the  petition  asks  and  which  are 
argued  in  the  briefs,  not  personal  to  the  peti- 
tioner, and  which,  until  decided,  will  seriously 
affect  and  unsettle  the  administration  of  the 
affairs  of  the  state,  though  a  decision  as  to  such 
matter  might  be  dicta  as  far  as  the  parties  in- 
volved are  concerned. 

2.  States  €=60  —  Death  of  Governor  — 
Succession. 

Where  the  Governor  of  Oregon  is  removed, 
dies,  resigns,  or  is  unable  to  discharge  the  du- 
ties of  his  office,  the  secretary  of  state  becomes 
governor  in  fact  and  is  entitled  to  receive  com- 
pensation as  such,  under  Const  art  5,  §  8. 
notwithstanding  Const  art  3,  |  1,  art  2,  f  10, 


providing,  among  other  things,  mat  no  person 
shall  hold  more  than  one  lucrative  office  at  the 
same  time. 

3.  Courts  «=>90(3)— Stare  Decisis. 

When  one  of  the  clauses  of  the  Constitution 
has  been  construed  by  the  Supreme  Court  that 
construction  should  not  be  set  aside  except  for 
the  most  cogent  reasons. 

In  Banc 

Original  proceeding  in  mandamus  by  Ben 
W.  Olcott,  Governor,  against  O.  P.  Hoff, 
State  Treasurer.  Writ  ordered  to  issue. 

This  is  an  original  proceeding  on  a  petition 
for  an  alternative  writ  of  mandamus,  In 
which  it  is  alleged  that  at  the  general  elec- 
tion on  November  6, 1918,  James  Withycombe 
was  elected  governor  of  the  state  of  Oregon, 
and  that  he  duly  qualified  for  that  office  on 
January  14,  1919;  that  at  the  general  elec- 
tion held  on  November  7, 1916,  the  petitioner, 
Ben  W.  Olcott,  was  elected  secretary  of  state 
of  the  state  of  Oregon,  and  that  he  duly 
qualified  for  that  office  on  December  26, 
1916;  that  ever  since  he  "has  been  and  now 
is  the  duly  qualified  and  acting  secretary  of 
state,"  and  that  on  March  3,  1919,  James 
Withycombe,  the  duly  elected  and  qualified 
governor  of  the  state,  died.  Further  allega- 
tions of  the  petition  follow: 

"That  under  and  by  virtue  of  section  8,  art 
5,  of  the  constitution  of  Oregon,  Jhe  office  of 
governor  and  the  duties  thereof  devolved  upon 
the  secretary  of  state,  and  that  on  the  7th  day 
of  March  your  petitioner,  Ben  W.  Olcott  itook 
the  oath  of  office  and  assumed  the  office  and  du- 
ties of  governor.  That  he  has  been  since  that 
time  and  now  is  the  governor  of  the  state  of 
Oregon.  That  on  April  1,  1919,  a  warrant  waa 
duly  issued  by  the  secretary  of  state  in  favor  of 
Ben  W.  Olcott  governor,  for  the  sum  of  $336, 
in  payment  of  the  salary  due  said  Ben  W.  Ol- 
cott, as  governor,  from  March  7  to  March  31 
(inclusive),  1919,  in  accordance  with  law.  That 
your  petitioner  has  presented  said  warrant  to 
O.  P.  Hoff,  state  treasurer,  and  that  said  O.  P. 
Hoff,  state  treasurer,  has  failed  and  refused 
and  still  fails  and  refuses  to  pay  the  same,  al- 
leging as  his  reason  that  the  warrant  should 
be  drawn  to  Ben  W.  Olcott  secretary  of  state, 
acting  governor.  That  there  is  money  in  the 
state  treasurer's  hands  to  the  credit  of  the  fund 
for  the  payment  of  the  salary  of  governor,  which 
money  was  appropriated  by  H.  B.  No.  470, 
passed  at  the  thirtieth  session  of  the  legisla- 
ture, sufficient  to  pay  petitioner's  claim." 

Wherefore  the  petitioner  prays: 

"That  an  alternative  writ  of  mandamus  is- 
sue out  of  this  court  returnable  on  the  8th  day 
of  April,  1919,  commanding  the  said  O.  P. 
Hoff,  state  treasurer,  to  pay  said  warrant  oi 
on  the  failure  thereof  to  show  this  court  on  the 
return  day  why  the  same  has  not  been  done, 
and  for  such  other  relief  as  may  be  proper,  and 
your  petitioner  particularly  prays  that  this 
court  will  define  his  duties  and  powers  in  re- 
lation to  the  office  of  Governor." 
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To  this  petition  the  defendant,  O.  P.  Hoff, 
state  treasurer,  demurred  upon  the  ground 
that  "it  appears  from  the  face  thereof  that 
the  writ  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  de- 
fendant." The  case  was  argued  and  submit- 
ted on  April  10,  1919,  at  which  time  the 
court  extended  a  general  invitation  to  the 
bar  of  the  state  to  Ale  informal  briefs  on 
either  side,  as  a  result  of  which  numerous 
and  exhaustive  briefs  pro  and  con  were 
submitted  by  able  and  distinguished  attor- 
neys, covering  a  wide  range  of  research  and 
investigation. 

On  behalf  of  the  petitioner  it  Is  vigorously 
contended  that  in  the  interests  of  the  general 
public,  to  settle  and  determine  chaotic  politi- 
cal and  governmental  conditions,  this  court 
should  define  his  official  title  and  tenure  of 
office  and  prescribe  his  duties.  The  right 
or  province  of  this  court  to  decide  such  ques- 
tions under  the  record  is  strenuously  denied 
by  opposing  briefs.  The  vital  question  we 
are  asked  to  decide  is  whether  the  petitioner, 
Mr.  Olcott,  holds  the  office  of  governor  in 
fact,  and,  if  so,  for  how  long,  or  whether  he 
has  the  right  only  to  discharge  the  duties 
of  that  office  during  the  remainder  of  his 
term  as  secretary  of  state.  For  the  purposes 
of  this  opinion,  all  of  the  allegations  of  the 
petition  must  be  deemed  taken  as  true. 

George  M.  Brown,  Atty.  Gen.,  and  J.  M. 
Devers,  Asst  Atty.  Gen.,  for  petitioner. 

Stephen  A.  Lowell,  of  Pendleton,  and 
Carey  &  Kerr,  Fred  W.  Mulkey,  Wood,  Mon- 
tague &  Hunt,  M.  L.  Pipes,  C.  J.  SchnabeL 
and  J.  G.  Arnold,  all  of  Portland,  amid 
curia;. 

J.  G.  Richardson,  of  Salem,  for  defend- 
ant. 

Frank  S.  Grant,  Ralph  B.  Moody,  and  W. 
H.  Holmes,  all  of  Portland,  amici  curiae. 

JOHNS,  J.  Under  our  form  of  government 
all  power,  both  state  and  federal,  is  vested  in 
the  legislative,  executive,  and  judicial  de- 
partments. Each  is  separate  and  distinct 
from  the  other.  In  the  affairs  of  state  the 
governor  is  the  chief  executive  and  all  other 
officers  in  that  branch  are  more  or  less  sub- 
ordinate to  his  position.  The  office  of  secre- 
tary of  state  is  next  in  importance.  Section 
1  of  article  3  of  the  constitution  provides: 

"The  powers  of  the  government  shall  be  di- 
vided into  three  separate  departments— the  leg- 
islative, the  executive,  including  the  administra- 
tive, and  the  judicial;  and  no  person  charged 
with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  this  constitution  expressly 
provided." 

Sections  1  and  8  of  article  6  follow: 

"The  chief  executive  power  of  the  state  shall 
be  vested  in  a  governor,  who  shall  hold  his 
office  for  the  term  of  four  years;  and  no  per- 
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son  shall  be  eligible  to  such  office  more  than 
eight  in  any  period  of  twelve  years." 

"In  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  duties  of  the  office,  the  same 
shall  devolve  on  the  secretary  of  state;  and 
in  case  of  the  removal  from  office,  death,  res- 
ignation, or  inability,  both  of  the  governor  and 
secretary  of  state,  the  president  of  the  senate 
shall  act  as  governor,  until  the  disability  be 
removed,  or  a  governor  be  elected." 

The  latter  article  also  defines  the  qualifi- 
cations of  governor  and  the  manner  of  his 
election,  specifies  who  are  ineligible  for  the 
office,  and  names  his  special  powers  and 
duties. 

[1]  In  addition  to  such  obligations  and 
responsibilities,  it  is  a  matter  of  common 
knowledge  that  the  governor  is  a  member  of 
numerous  boards  before  which  important 
business  of  all  state  institutions  is  dally 
transacted  and  by  which  large  amounts  of 
bonds  are  issued  and  certified  for  state  pur- 
poses. This  court  knows  as  a  matter  of  law 
that  Mr.  Olcott' s  term  of  office  as  secretary 
of  state  expires  on  January  3, 1921,  and  that 
if  his  right  to  the  office  of  governor  or  to  dis- 
charge the  duties  of  that  office  ends  with  his 
term  of  secretary  of  state,  another  governor 
must  be  elected  at  the  next  general  election. 
These  are  all  matters  of  general  public  in- 
terest and  importance,  not  personal  to  Mr. 
Olcott,  and  until  such  time  as  they  are  de- 
cided will  seriously  affect  and  unsettle  the 
administration  of  the  affairs  of  state.  For 
such  reasons,  we  think  it  is  not  only  our 
province  but  our  duty,  in  this  kind  of  a 
case,  in  a  measure  to  disregard  and  overlook 
any  of  the  apparent  forms  or  technicalities 
which  have  been  suggested,  and  decide  such 
public  questions  as  are  not  Inconsistent  with 
our  judicial  duties. 

[2]  Whether  Mr.  Olcott  is  governor  in  fact 
and  holds  the  office  as  such  for  the  unexpired 
term  of  the  late  Governor  Withycombe,  or 
whether  be  shall  discharge  the  duties  of  that 
office  for  the  remainder  of  his  term  as  secre- 
tary of  state,  depends  upon  the  legal  con- 
struction which  should  be  placed  upon  sec- 
tion 8  of  article  5  of  the  constitution,  above 
quoted. 

As  stated  by  Mr.  Justice  McBride  in  State 
v.  Finch,  64  Or.  482,  103  Pac.  606,  our  con- 
stitution is  largely  copied  from  that  of  Indi- 
ana, which  was  adopted  by  that  state  in 
1861,  and  which  provides: 

"In  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  resignation  or  inability 
to  discharge  the  duties  of  the  office,  the  same 
shall  devolve  on  the  lieutenant  governor." 

By  substituting  the  words  "secretary  of 
state"  for  "lieutenant  governor"  that  sec- 
tion of  the  Indiana  organic  law  is  made 
identical  with  the  corresponding  section  of 
our  own  constitution.    Counsel  have  not 
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cited,  and  we  hare  not  been  able  to  find,  any 
decision  of  the  state  of  Indiana  construing 
that  section  of  its  constitution. 

The  federal  constitution,  section  1  of  ar- 
ticle 2,  provides: 

"In  case  of  the  removal  of  the  president  from 
office,  or  of  bis  death,  resignation,  or  inability 
to  discharge  the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  vice  presi- 
dent'' 

It  will  be  noted  that  by  inserting  the  words 
"powers  and"  between  the  words  "the"  and 
"duties"  and  substituting  the  title  "vice 
president"  for  "secretary  of  state"  our  own 
constitution  is  made  identical  with  the  fed- 
eral. In  so  far  as  we  are  advised,  this  par- 
ticular section  of  the  federal  constitution 
has  never  been  construed  by  any  court,  yet 
upon  the  death  of  the  president  no  one  has 
ever  claimed  that  the  vice  president  became 
acting  president  only,  or  that  he  would  not 
succeed  to  the  office  of  president  itself  for 
the  remainder  of  the  unexpired  term  for 
which  the  president  was  elected. 

We  have  examined  the  constitutions  of 
every  state  In  the  Union,  and  none  of  them 
are  identical  with  our  own;  the  closest  re- 
semblance being  found  in  the  Indiana  and 
federal  constitutions,  as  above  noted. 

Under  their  respective  constitutions,  in  the 
event  of  the  death  of  the  governor,  the  pow- 
ers and  duties  of  that  office  devolve  upon  the 
lieutenant  governor  in  the  following  states: 
Alabama,  California,  Colorado,  Connecticut, 
Delaware,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Massachusetts,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  Mon- 
tana, Nebraska,  Nevada,  New  Mexico,  New 
York,  North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island, 
South  Dakota,  Texas,  Vermont,  Virginia, 
Washington,  Wisconsin.  And  under  like  con- 
dition such  duties  devolve  upon  the  presi- 
dent or  speaker  of  the  senate  in  the  follow- 
ing named  states:  Arkansas,  Florida,  Geor- 
gia, Kansas,  Maine,  Maryland,  New  Hamp- 
shire, New  Jersey,  Tennessee,  West  Virginia. 
It  is  only  in  Oregon,  Arizona,  Utah,  and 
Wyoming  that  in  the  event  of  the  governor's 
death  the  secretary  of  state  succeeds  to  his 
office  or  performs  his  duties.  Excluding 
Oregon,  the  constitutions  of  Alabama,  Dela- 
ware, New  Mexico,  Oklahoma,  South  Caro- 
lina, and  Virginia,  only,  expressly  provide 
that  upon  the  death  of  the  governor  the  of- 
fice of  governor  itself  shall  devolve  upon  his 
designated  successor;  and  we  have  not  been 
cited  to  or  able  to  find  any  decision  by  the 
courts  of  either  of  those  states  construing 
that  particular  section  of  their  respective 
constitutions. 

The  only  decision  of  this  court  on  the  sub- 
ject was  rendered  in  the  case  of  Chadwick 
v.  Earhart,  11  Or.  389,  4  Pac.  1180,  which  is 
vigorously  assailed  by  counsel  here,  who 
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claim  that  it  was  largely  dictum,  is  not  the 
law,  and  should  be  overruled.  That  case  was 
decided  at  the  October  term,  1884,  and  It 
appears  from  the  brief  of  the  respondent  R. 
P.  Earhart,  who  was  then  the  secretary  of 
state,  that — 

"The  statement  of  facts  contained  in  the  stip- 
ulation which  is  the  basis  of  this  action  may 
be  briefly  stated  by  submitting  the  questions. 
In  the  event  of  the  resignation  of  the  governor 
of  Oregon  does  the  secretary  of  state  become 
the  governor  by  operation  of  law,  and  is  he 
entitled  to  the  salary  provided  by  law  for  that 
office?  *  •  •  A  nice  question  is  raised  by 
the  stipulation,  but  it  is  of  no  importance  in 
ascertaining  whether  appellant  is  entitled  to 
the  salary  in  question,  that  is,  was  the  appel- 
lant the  governor  during  the  two  days  after  the 
qualification  of  the  respondent  and  before  the 
qualification  of  Governor  Thayer?  And  fur- 
ther, as  the  secretary  of  state  is  governor  or 
acting  governor,  as  the  case  may  be,  the  office 
or  duties  thereof  devolved  on  the  respondent 
during  that  time.  And  we  maintain  that  the 
title  to  each  office  terminated  with  the  expira- 
tion of  the  four  years  after  his  qualification." 

Among  other  things,  It  was  stipulated 
that— 

"Mr.  Earhart  objects  to  the  salary  being  paid 
from  the  9th  day  of  September,  1878,  to  the 
11th  day  of  September,  1878— two  days— on 
the  ground  that  Mr.  Chadwick  was  not  secre- 
tary of  state  after  Mr.  Earhart  was  sworn  in 
on  the  9th  day  of  September,  1878,  though  Mr. 
Chadwick  acted  as  governor  until  and  includ- 
ing the  11th  day  of  September,  1878." 

The  attorney  for  Mr.  Chadwick,  the  appel- 
lant, made  the  following  contention  in  his 
brief: 

"In  the  event  of  the  happening  of  any  one  of 
the  above  contingencies  the  office  of  governor 
devolves  upon  the  secretary  of  state.  .The  lan- 
guage in  reference  to  the  duties  of  secretary  of 
state  in  this  event  is  the  same  as  that  defining 
the  office  of  president  when  the  vice  president 
succeeds  to  the  same,  except  the  word  'powers* 
is  omitted. 

"The  office  of  governor  is  distinctive.  It  can- 
not merge  into  another.  It  cannot  be  vacant 
any  more  than  can  be  the  president's  office. 
The  appointments  under  a  constitution  cannot 
be  broken,  whether  they  are  made  by  an  elec- 
tion or  otherwise.  The  office  is  always  filled. 
The  incumbent  is  an  incident  to  the  office. 
Whether  the  incumbent  is  at  the  time  secre- 
tary of  state,  he  is  the  governor,  and  as  much 
as  if  his  appointment  had  been  made  by  an 
election.  The  office  devolves  on  him.  The 
means  used  to  fill  the  office  of  governor  are  ab- 
solute, and  while  they  may  be  different  ac- 
cording to  contingencies,  the  one  act  of  filling 
the  qffice  makes  the  incumbent  governor.  It  is 
the  office,  not  the  man.  Under  a  constitution 
there  can  be  no  such  thing  as  an  'acting  officer.' 
That  is  one  that  appears  to  be  what  he  is  not. 
No  more  than  a  clerk  of  a  department  could 
discharge  the  duties  of  president. 

"There  can  be  but  one  construction  of  the 
constitution  in  reference  to  this  matter,  and 
that  is  the  office  shall  devolve  on  the  sec- 
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retary  of  state.  Duties  are  subordinate  to  the 
office  and  a  part  of  it,  and  when  the  office  de- 
Tolres  on  the  secretary  of  state,  duties  follow— 
prescribed,  or  to  be  prescribed,  by  legislative 
enactment    1  Kent  Com.  279." 

It  was  on  such  stipulation  of  facta  and 
the  briefs  of  respective  counsel  that  the  de- 
cision was  rendered  wherein  this  court, 
through  Mr.  Chief  Justice  Waldo,  said: 

"Two  questions  are  submitted  in  this  case. 
The  first  and  principal  one  is,  whether,  when, 
under  section  8  of  article  5  of  the  constitution 
of  Oregon,  the  duties  of  the  office  of  governor 
devolve  upon  the  secretary  of  state,  he  bas  a 
right  to  the  salary- of  the  office.  Second.  If  this 
question  be  answered  in  the  affirmative,  whether 
he  shall  continue  to  perform  the  duties  of  the 
office  for  the  remainder  of  the  term  of  the  out- 
going governor,  or  shall  he  perform  those  duties 
only  so  long  as  he  shall  continue  to  be  secretary 
of  state.  •  *  • 

"Counsel  for  the  respondent  claims  that  in 
the  contingency  provided  for  in  said  section  8 
the  duties  of  the  office  of  governor  become  an- 
nexed to  the  office  of  secretary  of  state  and  are 
discharged  as  duties  incident  to  the  latter  office. 
In  other  words,  that  the  duties  of  the  office,  but 
not  the  office  itself,  devolve  upon  the  secretary 
of  state. 

"This  position  seems  to  require:  First,  either 
that  the  office  of  governor  should  continue  va- 
cant during  the  time  the  secretary  discharges 
its  duties,  and  that  such  duties  be  in  some  way 
performed  by  the  secretary  of  state,  as  such, 
consistently  with  a  condition  of  vacancy;  or, 
second,  that  the  office  be  filled  and  yet  he  who 
fills  it  be  in  no  wise  governor,  but  continue  to 
be  merely  secretary  of  state. 

"In  the  first  place,  It  is  not  shown  how  an 
office  can  be  vacant  and  yet  there  be  a  person, 
not  the  deputy,  or  locum  tenens,  of  another,  em- 
powered by  law  to  discharge  the  duties  of  the 
office  and  who  does  in  fact  discharge  them.  It 
is  not  explained  how,  in  such  a  case,  the  duties 
can  be  separated  from  the  office,  so  that  he  who 
discharges  them  does  not  become  an  incumbent 
of  the  office.  And,  in  the  second  place,  how  a 
person  can  fill  the  office  of  governor  without 
being  governor. 

"It  is  the  function  of  a  public  officer  to  dis- 
charge public  duties.  Such  duties  constitute 
his  office.  Hence,  given  a  public  office  and  one 
who,  duly  empowered,,  discharges  its  duties,  and 
we  have  an  incumbent  in  that  office.  Such  is 
the  case  here.  The  secretary  of  state,  by  force 
of  the  function  cast  upon  him,  becomes  gov- 
ernor, and  consequently  entitled  to  the  salary 
appertaining  to  the  office. 

"Nor  does  the  language  of  the  section,  gram- 
matically considered,  bear  the  interpretation 
counsel  has  put  upon  it.  Leaving  out  the  co-ordi- 
nate clauses  following  the  first  clause,  and  the 
sentence  reads:  'In  case  of  the  removal  of  the 
governor  from  office,  the  same  shall  devolve  on 
the  secretary  of  state;'  that  is,  the  office  shall 
devolve.  So,  taken  with  each  of  the  succeeding 
clauses,  the  word  'same*  stands  for  'office.' " 

As  to  the  second  question,  the  opinion 
holds  that  the  Individual — 

"  *  •  *  answering  the  description  at  the  time 
the  contingency  arises  designates  him  as  the 


person  who  is  to  enter  and  fill  the  office,  and 
when,  as  thus  designated, .  he  enters  into  the 
office,  he  holds  it  in  his  natural,  and  not  in  his 

official,  capacity.  This  seems  to  be  the  princi- 
ple which  applies  when  the  office  of  governor 
devolves  on  the  secretary  of  state  on  the  hap- 
pening of  any  of  the  events  specified  in  the  con- 
stitution. •  •  *  Now,  as  two  offices  may  re- 
main distinct  which  are  not  incompatible, 
though  the  officer  is  the  same  person,  it  would 
seem  that  the  same  principle  should  govern  the 
holding  of  the  office  of  governor  by  the  secretary 
of  state. 

"This  question  therefore  must  also  be  answer- 
ed in  favor  of  the  appellant,  and  judgment  be 
entered  accordingly." 

We  do  not  agree  with  the  statement  of 
counsel  that  other  courts  have  refused  "to 
accept  the  Chadwlck  Case  as  sound  law." 
Upon  that  particular  point,  no  United  States 
court  has  ever  construed  the  federal  consti- 
tution and  no  state  court  has  ever  rendered 
any  decision  construing  the  same,  or  a  simi- 
lar provision  of  a  state  constitution. 

To  support  the  argument  that  Mr.  Olcott 
does  not  hold  the  office  and  is  acting  gov- 
ernor only,  amicus  curias,  counsel  for  defend- 
ant, cites  and  relies  upon  the  following  au- 
thorities: State  v.  Grant  12  Wyo.  1,  73 
Pac.  470,  2  Ann.  Cas.  382 ;  State  v.  Sadler,  23 
Nev.  357,  47  Pac.  450;  Clifford  v.  Heller,  63 
N.  J.  Law,  105,  42  Atl.  155,  57  L.  R.  A.  312 ; 
People  v.  Budd,  114  CaL  168,  45  Pac.  1060, 
34  L.  R.  A.  46 ;  People  v.  Cornforth,  84  Colo. 
107,  81  Pac.  871 ;  Opinion  of  the  Justices,  70 
Me.  570;  State  v.  Stearns,  72  Minn.  200,  75 
N.  W.  210;  State  v.  McBride,  29  Wash.  835, 
70  Pac.  26;  Futrell  v.  Oldham,  107  Ark.  386, 
155  S.  W.  502,  Ann.  Cas.  1915A,  571.  Those 
decisions  were  rendered  under  the  respective 
constitutions  of  the  different  states,  which 
provide  as  follows: 

"If  the  governor  be  impeached,  displaced,  re- 
sign or  die,  or  from  mental  or  physical  disease 
or  otherwise  become  incapable  of  performing 
the  duties  of  his  office  or  be  absent  from  the 
state,  the  secretary  of  state  shall  act  as  gov- 
ernor until  the  vacancy  is  filled  or  the  disability 
removed."    Wyoming,  art  4,  f  6. 

"In  case  of  the  impeachment  of  the  governor, 
or  his  removal  from  office,  death,  inability  to 
discharge  the  duties  of  the  said  office,  resig- 
nation or  absence  from  the  state,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the 
lieutenant  governor  for  the  residue  of  the  term, 
or  until  the  disability  shall  cease."  Nevada, 
art  5,  ft  18. 

"In  case  of  the  death,  resignation,  or  removal 
from  office  of  the  governor,  the  powers,  duties, 
and  emoluments  of  the  office  shall  devolve  upon 
the  president  of  the  senate."  New  Jersey,  art 
5,  ft  12. 

"In  case  of  the  impeachment  of  the  governor, 
or  his  removal  from  office,  death,  inability  to 
discharge  the  powers  and  duties  of  his  office, 
resignation,  or  absence  from  the  state,  the  pow- 
ers and  duties  of  the  office  shall  devolve  upon 
the  lieutenant  governor  for  the  residue  of  the 
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term,  or  until  the  disability  shall  cease."  Cal- 
ifornia, art  5,  |  16. 

"In  case  of  the  death,  impeachment,  or  con- 
viction of  felony  or  infamous  misdemeanor,  fail- 
ure to  qualify,  resignation,  absence  from  the 
state,  or  other  disability  of  the  governor,  the 
powers,  duties  and  emoluments  of  the  office, 
for  the  residue  of  the  term,  or  until  the  disa- 
bility be  removed,  shall  devolve  upon  the  lieuten- 
ant governor."   Colorado,  art.  4,  §  13. 

"Whenever  the  office  of  the  governor  shall 
become  vacant  by  death,  resignation,  removal 
from  office  or  otherwise,  the  president  of  the 
senate  shall  exercise  the  office  of  governor  until 
another  governor  shall  be  duly  qualified." 
Maine,  art  5,  §  14. 

"The  lieutenant  governor  shall  be  ex  officio 
president  of  the  senate;  and  in  case  a  vacancy 
should  occur,  from  any  cause  whatever,  in  the 
office  of  governor,  he  shall  be  governor  during 
such  vacancy."  Minnesota,  art.  5,  8  6. 

"In  case  of  the  removal,  resignation,  death  or 
disability  of  the  governor,  the  duties  of  the  of- 
fice shall  devolve  upon  the  lieutenant  governor." 
Washington,  art  3,  §  10. 

"In  case  of  the  death,  conviction  on  impeach- 
ment failure  to  qualify,  resignation,  absence 
from  the  state  or  other  disability  of  the  gov- 
ernor, the  powers,  duties  and  emoluments  of  the 
office  for  the  remainder  of  the  term  or  until  the 
disability  be  removed,  or  a  governor  elected  and 
qualified,  shall  devolve  upon  and  accrue  to  the 
president  of  the  senate."   Arkansas,  art.  6,  |  12. 

It  will  be  noted  that  in  all  of  the  sections 
quoted  it  is  not  the  office,  but  the  powers  and 
duties  of  the  office,  which  devolve  upon  his 
successor  in  the  event  of  the  death  of  the 
governor.  The  importance  of  that  distinc- 
tion is  clearly  pointed  out  by  the  recent  de- 
cision of  the  supreme  court  of  Arkansas  in 
construing  the  constitution  of  that  state  in 
the  case  of  Futrell  v.  Oldham,  supra,  where 
the  opinion  says: 

"If  the  framers  of  the  constitution  had  in- 
tended to  provide  for  the  devolution  of  the  of- 
fice of  governor,  in  case  of  vacancy  by  resigna- 
tion or  otherwise,  upon  the  president  of  the 
senate,  that  intention  could  easily  have  been  di- 
rectly expressed  in  appropriate  words.  But  they 
chose  other  terms  which  clearly  observe  the  dis- 
tinction between  the  course  of  succession  of  the 
office  itself  and  a  mere  devolution  of  the  duties 
and  the  emoluments  of  the  office  for  the  time 
being,  and  deliberately  adopted  the  latter  as  the 
best  means  of  having  the  government  adminis- 
tered until  the  people  themselves  can  elect  a 
governor." 

That  distinction  was  also  made  and  em- 
phasized by  this  court  in  the  case  of  Chad- 
wick  v.  Earhart,  supra. 

W.  H.  Holmes,  who  submitted  an  amicus 
curiae  brief  in  the  instant  case,  was.  also  one 
of  counsel  for  the  respondent  Earhart  in  the 
Chadwick  Case,  and  then  contended  that 
"the  right  of  the  appellant  to  the  salary 
would  depend  on  Whether  the  title  of  the 
office  of  governor  was  vested  in  him  or  not ;" 
that  the  title  to  that  office  was  not  vested  in 
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Chadwick  and  that  his  term  as  governor 
was  special,  "and  the  time  cannot  be  ex- 
tended by  implication."  In  his  brief  In  the 
pending  case  he  frankly  says: 

"If  the  Chadwick  case  was  correct  law,  it 
would  seem  the  question  has  already  been  deter- 
mined judicially  and  there  would  be  nothing  for 
the  attorney  general  to  do  except  to  state  that 
the  question  has  been  decided  hy  the  court  of 
last  resort  in  the  state  of  Oregon  and  that  the 
secretary  of  state  would  be  justified  in  following 
the  decision.  Owing  to  the  refusal  of  other 
courts  in  the  land  to  accept  the  Chadwick  case 
as  sound  law,  and  inasmuch  as  the  secretary 
of  state  wants  his  rights  and  duties  defined  in 
regard  to  resigning  his  office  as  secretary  of 
state,  with  the  view  of  assuming  the  office  of 
governor  and  appointing  a  person  to  the  office 
which  he  proposes  to  resign,  it  is  important  that 
the  question  now  before  the  court  be  correctly 
decided." 

Then,  as  now,  he  vigorously  asserted  that  it 
was  not  the  law  and  should  be  overruled. 

Much  stress  is  laid  upon  the  fact  tfca,t  R. 
P.  Boise  was  a  member  of  the  constitutional 
convention,  and  that  as  circuit  judge  he  sus- 
tained the  demurrer  to  the  complaint  in  the 
Chadwick  Case.  We  have  a  very  high,  re- 
gard and  a  profound  respect  for  his  judicial 
learning  and  ability,  but  his  decision  was 
rendered  under  the  old  practice  and  upon  an 
agreed  statement  of  facts,  with  a  view  of 
prosecuting  an  appeal  and  obtaining  an  early 
decision  in  the  appellate  court  Outside  of 
the  fact  that  Judge  Boise  sustained  the  de- 
murrer, there  is  no  written  evidence  In  this- 
or  the  circuit  court  as  to  what  may  have  ' 
been  his  personal  opinion  or  reason  for  sus- 
taining the  demurrer.  The  fact  remains 
that  the  Chadwick  Case  was  decided  by 
this  court  in  October,  1884;  that  the  opin- 
ion of  the  then  judges  of  this  court,  William 
P.  Lord,  E  B.  Watson,  and  J.  P.  Waldo, 
Chief  Justice,  was  unanimous,  and  that  for 
more  than  34  years  it  has  never  been  ques- 
tioned In  this  court. 

Counsel  now  attack  the  grammatical  con- 
struction given  to  that  section  of  the  consti- 
tution in  the  opinion,  contending  that  the 
word  "same"  as  used  therein  refers  to  the 
word  "duties"  and  not  to  "office,"  and  that 
It  should  be  construed  to  mean  that  in  case 
of  the  removal  of  the  governor  or  of  his 
death,  resignation,  or  Inability  to  discharge 
the  duties  of  his  office,  the  duties  of  the 
office,  and  not  the  ouice  Itself,  should  de- 
volve upon  the  secretary  of  state.  That 
question  was  squarely  decided  in  the  Chad- 
wick Case  and  its  decision  was  necessary 
to  the  opinion.  It  was  there  contended  that 
Chadwick  knew  of  the  terms  and  provisions 
of  that  section  of  the  constitution  when  he 
was  elected  and  qualified  as  secretary  of 
state;  that  because  he  was  secretary  of 
state  he  might  be  called  upon  to  perform 
the  duties  of  the  office  of  governor,  and  for 
such  reason  he  was  not  entitled  to  receive 


Digitized  by 


Or.)  OLCOTT 

(18 

any  compensation  for  his  services  in  that 
capacity;  and  that  even  though  he  performed 
the  duties  of  governor  he  should  receive  only 
his  salary  as  secretary  of  state.  In  deciding 
that  point  the  court  held  that  the  word 
"same"  relates  to  and  qualifies  the  word 
"office,"  and  In  legal  effect  that  the  section 
should  read: 

"In  case  of  the  removal  of  the  governor  from 
office  or  of  his  death,  resignation,  or  inability 
to  discharge  the  duties  of  the  office,  the  office 
itself  shall  devolve  upon  the  secretary  of  state." 

Section  7  of  article  2  of  the  organic  law 
of  Oregon  adopted  In  1845  provides  that — 

"The  governor  shall  continue  in  office  two 
years,  and  until  his  successor  is  duty  elected 
and  qualified ;  and  in  case  of  the  office  becom- 
ing vacant,  by  death,  resignation  or  otherwise, 
the  secretary  shall  exercise  the  duties  of  the  of- 
fice until  the  vacancy  be  filled  by  election." 

Volume  0  of  United  States  Statutes  at 
-  large,  p.  324,  Act  Aug.  14,  1848,  c.  177,  §  3, 
establishing  the  territory  of  Oregon,  pro- 
vides: 

"And  in  case  of  the  death,  removal,  resigna- 
tion, or  absence  of  the  governor  from  the  terri- 
tory, the  secretary  shall  be,  and  he  is  hereby,  au- 
thorized *  *  *  to  perform  all  the  powers  and 
duties  of  the  governor,  during  such  vacancy  or 
absence,  or  until  another  governor  shall  duly 
be  appointed  and  qualified  to  fill  such  vacancy." 

Our  present  constitution  was  adopted  on 
November  9,  1857,  and  its  framers  must 
have  known  of  such  terms  and  provisions 
of  the  organic  law  and  territorial  statutes, 
both  of  which  specify  that  In  the  event  of 
the  death  of  the  governor  the  secretary  of 
state  shall  exercise  and  perform  the  duties  of 
that  office;  that  under  the  organic  law  he 
should  perform  those  duties  "until  the 
vacancy  be  filled  by  election,"  and  that  un- 
der the  territorial  statute  he  should  per- 
form those  duties  "during  such  vacancy  or 
absence,  or  until  another  governor  shall  duly 
be  appointed  and  qualified  to  fill  such  vacan- 
cy." Yet  with  such  Knowledge  It  Is  signifi- 
cant that  the  constitution  which  they  adopted 
provides  that — 

"In  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  duties  of  the  office,  the  same 
shall  devolve  on  the  secretary  of  state." 

They  did  not  select  either,  but  drafted  and 
adopted  another  section,  using  language  of 
their  own,  with  a  different  meaning.  That 
section  further  says: 

"In  case  of  the  removal  from  office,  death,  res- 
ignation, or  inability,  both  of  the  governor  and 
secretary  of  state,  the  president  of  the  senate 
shall  act  as  governor,  until  the  disability  be  re- 
moved, or  a  governor  be  elected." 

And  it  Is  contended  that  because  In  such 
a  case  "the  president  of  the  senate  shall  act 
as  eovernor."  It  must  follow  that  the  sec- 
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Hon  should  be  construed  to  mean  that  upon 
the  death  of  the  governor  the  secretary  of 
state  should  "act  as  governor."  We  do 
not  think  that  it  will  bear  that  construction. 
It  specifically  says  that: 

"In  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  duties  of  the  office,  the  same 
shall  devolve  on  the  secretary  of  state" 

— and  that  in  the  event  of  the  death  or  dis- 
ability of  both  the  governor  and  the  secre- 
tary of  state  the  president  of  the  senate  shall 
act  as  governor.  It  does  not  say  that  the 
secretary  of  state  shall  act  as  governor, 
although  it  says  that  the  president  of  the 
senate  shall  "act  as  governor."  If  it  had 
been  the  intent  of  the  framers  of  the  con- 
stitution that  the  secretary  of  state  should 
"act  as  governor,"  It  would  have,  been  an 
easy  matter  to  say  so  and  to  apply  the  same 
language  to  the  secretary  of  state  that  it  did 
to  the  president  of  the  senate. 

[3]  Upon  the  question  of  stare  decisis  the 
supreme  court  of  Washington  in  Be  City 
of  Seattle,  62  Wash.  218,  113  Pac.  762,  says: 

"The  rule  of  stare  decisis  is  peculiarly  applica- 
ble to  the  construction  of  the  constitution.  The 
interpretation  of  that  document  should  not  be 
made  dependent  upon  every  change  in  the  per- 
sonnel of  the  court.  When  one  of  its  clauses 
has  been  once  construed,  that  construction 
should  not  be  set  aside  except  for  the  most 
cogent  reasons.  Certainty  in  the  law  is  of  the 
first  importance." 

In  Cooley's  Constitutional  Limitations  (7th 
Ed.)  p.  88,  it  Is  said: 

"Precedents,  therefore,  become  important,  and 
counsel  are  allowed  and  expected  to  call  the  at- 
tention of  the  court  to  them,  not  as  concluding 
controversies,  but  as  guides  to  the  judicial  mind. 
Chancellor  Kent  says:  'A  solemn  decision  upon 
a  point  of  law  arising  in  any  given  case  be- 
comes an  authority  in  a  like  case,  because  it  is 
the  highest  evidence  which  we  can  have  of  the 
law  applicable  to  the  subject,  and  the  judges 
are  bound  to  follow  that  decision  so  long  as  it 
stands  unreversed,  unless  it  can  be  show*  that 
the  law  was  misunderstood  or  misapplied  in  that 
particular  case.  If  a  decision  has  been  made 
upon  solemn  argument  and  mature  deliberation, 
the  presumption  is  in  favor  of  its  correctness 
and  the  community  has  a  right  to  regard  it  as  a 
just  declaration  or  exposition  of  the  law,  and 
to  regulate  their  actions  and  contracts  by  it. 
It  would  therefore  be  extremely  inconvenient 
to  the  public  if  precedents  were  not  duly  re- 
garded and  implicitly  followed.  It  is  by  the 
notoriety  and  stability  of  such  rules  that  pro- 
fessional men  can  give  safe  advice  to  those  who 
consult  them,  and  people  in  general  can  venture 
to  buy  and  trust,  and  to  deal  with  each  other. 
If  judicial  decisions  were  to  be  lightly  disre- 
garded, we  should  disturb  and  unsettle  the  great 
landmarks  of  property.  When  a  rule  has  once 
been  deliberately  adopted  and  declared,  it  ought 
not  to  be  disturbed  unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same  court,  except 
for  very  urgent  reasons,  and  upon  a  clear  mani- 
festation of  error;   and  if  the  practice  were 
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otherwise,  it  would  be  leaving  as  in  a  perplex- 
ing uncertainty  aa  to  the  law.' " 

This  rale  of  construction  has  been  adopted 
and  followed  by  a  long  line  of  decisions  of 
this  court,  commencing  with  the  case  of  State 
v.  Clark,  9  Or.  470,  and  ending  with  the 
case  of  Multnomah  County  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  180  Pac  104,  decided  April 
22,  1919.  The  rule  is  well  stated  by  Mr. 
Justice  Burnett  in  his  dissenting  opinion  in 
fialich  v.  Knapp,  73  Or.  587, 145  Pac.  27,  Ann. 
Cas.  1916E,  1051,  thus: 

"Another  doctrine  equally  well  settled  is  that 
of  stare  decisis,  to  the  effect  that  when  a  deci- 
sion has  once  been  rendered  it  amounts  to  an 
authoritative  construction  of  the  law,  and  should 
not  be  disregarded  or  overturned  except  for  very 
cogvnt  reasons  showing  beyond  question  that  on 
principle  it  was  wrongly  decided.  The  principle 
is  that  laws  are  largely  conventional  rules  of 
action,  and  it  is  more  important  that  the  rule 
be  settled  as  a  guiding  precept  to  the  public 
than  that  by  the  action  of  the  courts  the  law 
should  be  made  to  fluctuate  like  the  tides,"  cit- 
ing authorities. 

Section  10  of  article  2  of  the  constitution 
provides  that — 

"  *  •  *  Nor  shall  any  person  hold  more 
than  one  lucrative  office  at  the  same  time,  ex- 
cept as  in  this  constitution  expressly  permitted." 

It  is  contended  that  under  section  1  of 
article  3,  supra,  add  the  section  Just  quoted, 
no  one  individual  can  receive  the  emolu- 
ments and  hold  the  offices  of  governor  and 
secretary  of  state  at  the  same  time,  but  It 
will  be  noted  that  each  of  such  sections  con- 
tains the  clause,  "except  as  in  this  constitu- 
tion expressly  permitted,"  and  that  the  offices 
of  governor  and  secretary  of  state  are  both 
executive  or  administrative,  and  not  legis- 
lative or  judicial.  All  of  the  constitution 
was  adopted  at  the  same  time,  and  its  various 
provisions  must  be  construed  as  a  whole,  and 
when  section  10  of  article  2  and  section  1 
of  article  8  are  considered  with  section  8  of 
article  5  they  are  not  in  conflict  The  de- 
volving of  the  office  of  governor,  at  the  death 
of  that  official,  upon  the  secretary  of  state 
is  one  of  the  exceptions  contemplated  by  the 
framers  of  the  constitution,  provided  for  by 
section  10  of  article  2  and  section  1  of  article 
3.  The  word  "devolve"  has  a  legal  meaning 
and  is  well  defined  by  Bouvier  thus:  'To 
pass  from  a  person  dying  to  «  person  living." 

Regardless  of  the  question  as  to  whether 
the  Chadwick  Case  is  sustained  by  the  weight 
of  authority,  the  fact  remains  that  since  its 
decision  in  October,  i884,  many  legislatures 
have  come  and  gone;  that  the  people  have 
directly  or  Indirectly  had  the  power  to 
imend  the  constitution;  that  for  more  than 
34  years  it  has  been  the  law  of  the  state; 
and  that  It  was  decided  by  eminent  justices 
of  this  court  and  is  sustained  by  such  reason- 
ing and  authority  as  clearly  to  bring  it  with- 
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in  the  rule  of  stare  decisis  and  make  it 
binding  on  this  court 

Mr.  Olcott  is  governor  in  fact  and  has  the 
right  and  title  to  the  office  itself,  with  the 
accompanying  right  and  authority  to  per- 
form the  duties  and  receive  the  emoluments 
of  the  office.  As  to  whether  he  could  re- 
sign as  secretary  of  state,  and  as  governor 
appoint  another  to  that  position  and  still 
continue  to  hold  the  office  of  governor,  we 
do  not  feel  legally  justified  in  going  beyond 
anything  said  In  this  opinion.  That  is  less  ' 
a  public  and  more  a  personal  question  for 
Mr.  Olcott. 

But  we  do  hold  that,  upon  the  death  of  the 
late  Governor  Withycombe,  by  reason  of  the 
fact  that  Mr.  Olcott  was  then  secretary  of 
state  he  automatically  became  governor,  and 
when  he  took  the  oath  as  such  the  office  of 
governor  and  the  title  to  that  office  were 
thiust  upon  him  by  the  t;-nns  and  provisions 
of  section  8  of  article  5  of  the  constitution, 
and  that  under  the  authority  of  Chadwick  r. 
Earhart,  supra,  he  became  and  is  now  gov- 
ernor in  fact  and  is  entitled  to  hold  that 
office,  perform  all  of  Its  duties,  and  receive 
its  emoluments  for  the  full  period  of  the 
unexpired  term  to  which  the  bite  Governor 
Withycombe  was  elected.  This  decision  is 
based  upon  the  express  terms  and  provisions 
of  our  state  constitution,  which  was  adopted 
by  a  direct  vote  of  the  people,  and  which 
within  itself,  in  case  of  the  removal  of  the 
governor  from  office,  or  of  his  death,  etc., 
provides  how  and  by  whom  the  office  of 
governor  shall  be  filled ;  and  for  such  reason 
it  is  not  In  conflict  with  the  recent  opinion 
of  the  majority  of  this  court  in  State  ex 
rel.  v.  Kellaher,  177  Pac.  944.  In  that  kind 
of  a  case  there  is  a  vacancy,  and  the  law 
provides  for  an  appointment  to  fill  the  same 
and  states  by  whom  the  appointment  shall 
be  made.  In  the  instant  case,  however,  when 
the  people  elected  Mr.  Olcott  secretary  of 
state,  by  the  very  terms  of  the  constitution 
they  elected  him  to  become  governor  upon 
the  death  of  Governor  Withycombe.  There 
was  no  vacancy  in  that  office,  as  the  people, 
speaking  through  the  constitution,  have  made 
their  own  selection. 

The  court  sincerely  thanks  distinguished 
counsel  for  their  abje  and  instructive  briefs 
as  amici  curia*  on.  the  respective  sides,  and 
assures  them  that  the  same  are  duly  appre- 
ciated. 

Let  the  writ  issue  as  prayed  for  in  the 
petition. 

BEAN,  J.,  concurs. 

McBRIDE,  C.  J.  (specially  concurring).  I 
fully  concur  with  the  reasoning  of  Justice 
JOHNS,  and  in  the  conclusion  arrived  at 
by  him,  but  think  we  should  go  further  and 
decide  every  question  that  is  presented  in 
the  briefs. 
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In  the  specially  concurring  opinions  of  Jus- 
tices BURNETT  and  BENNETT,  it  is  urged 
that  the  question  as  to  whether  the  petitioner 
will  hold  for  the  remainder  of  the  unexpired 
term  of  the  late  Governor  Withy  combe,  or 
only  until  his  own  term  as  secretary  of  state 
expires,  and  the  further  question  as  to  wheth- 
er Mr.  Olcott  can  now  resign  the  office  of 
secretary  of  state  and  continue  to  hold  the 
office  of  governor,  are  not  necessarily  Involv- 
ed here,  and  that  any  discussion  of  these 
questions  is  academic,  and  any  opinion  ren- 
dered in  respect  to  them,  would  be  merely 
dictum. 

If  these  questions  involved  merely  the  pri- 
vate rights  of  individuals  this  contention 
would  undoubtedly  be  correct;  but  where  the 
general  public  has  an  interest  in  the  contro- 
versy the  courts  have,  with  substantial  una- 
nimity, disregarded  the  technical  limitations 
embraced  in  the  term  "dictum"  and  decided 
the  whole  controversy,  where  such  a  course 
appeared  promotive  of  the  public  good,  or 
calculated  to  settle  disputed  construction  of 
provisions  of  tbe  constitution  and  prevent 
future  litigation  concerning  them.  I  do  not 
now  refer  to  or  cite  the  decisions  from  those 
states  where  the  law  provides  for  the  sub- 
mission of  such  questions  to  the  supreme 
court  without  suit,  but  to  those  having  con- 
stitutions no  broader  in  these  respects  than 
our  own  and  to  the  supreme  court  of  the 
United  States.  Giles  v.  Harris,  189  U.  S. 
475,  23  Sup.  Ct  639,  47  L.  Ed.  909;  Memphis 
St.  By.  Co.  v.  Bapld  Transit  Co.,  138  Tenn. 
99,  179  S.  W.  635,  L.  B.  A.  1916B,  1147,  Ann. 
Cas.  19170,  1045;  Boise  City  Irr.  &  Land 
Co.  v.  Clark,  131  Fed.  415,  65  C.  C.  A.  399; 
Borguis  v.  Falk  Co.,  147  Wis.  327,  133  N.  W. 
209,  87  L.  B,  A.  (N.  S.)  489;  State  v.  Stuts- 
man, 24  N.  D.  68,  139  N.  W.  83,  Ann.  Cas. 
1914D,  776;  State  v.  Southern  Tel.  &  Cons. 
Co.,  65  Fla.  67,  61  South.  119;  Common- 
wealth of  Mass.  v.  Klaus,  145  App.  Dlv.  798, 
130  N.  Y.  Supp.  718;  In  re  Falrchild,  151 
N.  T.  361,  45  N.  E.  943 ;  People  v.  Gen.  Com. 
of  Republican  Party,  25  App.  Div.  339,  49  N. 
Y.  Supp.  728;  In  re  Morgan,  114  App.  Dlv. 
45,  99  N.  Y.  Supp.  775. 

In  Giles  v.  Harris,  supra,  the  United  States 
supreme  court  says: 

"Perhaps  it  should  be  added  to  the  foregoing 
statement  that  the  bfll  was  filed  in  September, 
1902,  and  alleged  the  plaintiff's  desire  to  vote 
at  an  election  coming  off  in  November.  This 
election  has  gone  by,  so  that  it  is  impossible 
to  give  specific  relief  with  regard  to  that.  But 
we  are  not  prepared  to  dismiss  the  bill  or  the 
appeal  on  that  ground,  because  to  be  enabled  to 
cast  a  vote  in  that  election  is  not,  as  in  Mills 
v.  Green,  159  U.  S.  651,  657  [16  Sup.  Ct.  132, 
40  L.  Ed.  293],  the  whole  object  of  the  bill. 
It  is  not  even  the  principal  object  of  the  relief 
sought  by  the  plaintiff.  The  principal  object  of 
that  is  to  obtain  the  permanent  advantages  of 
registration  as  of  a  date  before  1903.   •   •  • 

"The  traditional  limits  of  proceedings  in  equi- 
ty have  not  embraced  a  remedy  for  political 


wrongs.  •  *  *  But  we  cannot  forget  that 
we  are  dealing  with  a  new  and  extraordinary 
situation,  and  we  are  unwilling  to  stop  short  of 
the  final  considerations  which  seem  to  us  to  dis- 
pose of  the  case."  Giles  v.  Harris,  189  U.  S. 
475,  484,  486,  23  Sup.  Ct  639,  641,  642  (47 
It.  Ed.  909). 

In  Memphis  St  By.  Co.  v.  Bapld  Transit 
Co.,  supra,  the  supreme  court  of  Tennessee, 
says: 

"We  have  formerly  said  that  when  any  ques- 
tion involving  the  constitutionality  of  an  act  of 
the  legislature  is  bona  fide  made  and  relied  upon 
in  a  case,  this  court  should  take  appellate  ju- 
risdiction of  such  a  case.  •  •  •  Although  we 
appreciate  the  delicacy  of  passing  on  the  validity 
of  an  act  of  the  legislature,  such  a  duty  is  often 
imposed  upon  us,  and  we  must  not  dodge  our 
jurisdiction.  Where  an  act  of  the  legislature 
undertakes  to  regulate  a  particular  subject,  and 
the  application  of  such  an  act  is  invoked  by  one 
party  in  a  suit  involving  that  subject  and  the 
validity  of  the  act  is  questioned  by  the  other 
party,  we  think  it  proper  that  the  statute  should 
be  tested." 

In  State  v.  Southern  Tel.  &  Const  Co.,  su- 
pra, the  supreme  court  of  Florida  says : 

"The  railroad  commissioners,  acting  for  the 
state,  are  the  relators  and  plaintiffs  in  error, 
and  the  fact  that  the  person  in  whose  favor  the 
order  is  sought  to  be  enforced  has  moved  away 
does  not  .  show  that  under  no  circumstances  can 
the  writ  be  made  effective  for  the  purpose  de- 
signed in  this  case.  And  even  if  under  no  cir- 
cumstances the  writ  could  be  made  effective  be- 
cause of  Mr.  Chaires'  removal,  the  appellate 
court  does  not  thereby  lose  jurisdiction  of  the 
cause,  and  it  may  be  retained  for  the  determina- 
tion of  questions  properly  presented  involving 
the  duties  and  authority  of  state  officials  that 
are  of  general  interest  to  the  public  *  *  * 

'The  respondent's  motion  to  quash  the  alter- 
native writ  presents  questions  of  law  that  affect 
the  authority  and  duties  of  the  railroad  com- 
missioners in  regulating  the  service  rendered  by 
telephone  companies,  and  the  public  as  well  as 
the  relators  is  interested  in  having  the  legal 
questions  raised  determined  for  the  future  guid- 
ance of  the  state  officials.  •  •  • " 

In  Commonwealth  of  Mass.  v.  Klaus,  su- 
pra, the  court  says: 

"This  is  an  appeal  from  an  order  of  a  justice 

*  *  *  denying  a  motion  to  issue  a  subpoena 
requiring  Rembrandt  Peale,  a  person  within  the 
state,  to  appear  and  testify  in  a  criminal  ac- 
tion pending  in  tbe  state  of  Massachusetts. 

*  *  *  By  the  subpoena  applied  for,  it  was 
sought  to  procure  the  attendance  of  Peale  in 
Massachusetts  in  September,  1910,  and  it  may 
be  that  the  criminal  prosecution  has  already 
ended,  so  that  his  attendance  would  now  be 
useless. 

"On  this  point  the  papers  on  appeal  do  not 
advise  us,  but  even  if  such  were  the  case  we 
should  deem  it  our  duty  to  examine  the  ques- 
tion of  tbe  validity  of  the  act,  because  the  spe- 
cial term  decision  already  referred  to  will,  un- 
less overruled,  probably  serve  to  render  the  act 
nugatory.  Appellate  courts  not  infrequently 
pass  upon  questions  affecting  important  public 
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interests,  even  where  in  the  particular  case  the 
question  has  become  academic." 

In  Re  Fairchild,  supra,  the  court  of  appeals 
of  New  York  says: 

"The  respondent  contends  that,  inasmuch  as 
the  election  has  been  held,  the  decision  of  the 
questions  presented  on  this  appeal  is  of  no  im- 
portance, as  it  can,  at  most,  only  affect  the  ques- 
tions of  costs.  We  think  the  questions  involved 
are  of  sufficient  importance  to  require  their 'de- 
termination by  this  court,  as  it  may  prevent  fu- 
ture embarrassment  in  the  congressional  district 
to  which  the  controversy  relates,  and  also  settle 
other  questions  upon  which  there  is  a  conflict  in 
the  decisions  of  the  supreme  court.   *   *   *  " 

In  People  v.  Gen.  Com.,  eta,  supra,  the 
same  court  says: 

"This  court  held  in  Re  Cuddeback,  8  App.  Div. 
103,  39  N.  Y.  Supp.  388,  vis.:  'An  appeal  will 
not  always  be  dismissed  because  the  question  is 
no  longer  a  practical  one.  Notwithstanding  the 
fact  that  an  election  has  been  held,  and  a  deci- 
sion of  the  question  involved  cannot  affect  the 
result  of  that  election,  yet,  where  the  point  at 
issue  is  one  of  public  interest,  affecting  the 
rights  of  all  the  electors  of  the  state,  the  courts 
will  determine  it.' 

"Following  the  doctrine  there  laid  down,  it 
seems  that  we  ought  not,  in  this  case,  to  dis- 
miss the  appeal,  because  the  question  here  in- 
volved is  as  much  a  matter  of  public  interest 
as  the  question  involved  in  the  case  from  which 
the  quotation  has  been  made.   •   *   *  " 

And  in  Re  Morgan,  supra,  the  same  court 
says: 

•«*  •  •  The  sole  question  involved  in  this 
appeal  is  the  constitutionality  of  said  amend* 
ment,  and,  although  the  said  election  has  long 
since  passed,  and  therefore  our  decision  can  have 
no  effect  upon  the  rights  of  the  appellant  at 
said  election,  both  sides  urge  a  consideration 
by  thia  court  of  a  public  question  vitally  affect- 
ing the  conduct  of  elections  in  the  future.  Al- 
though in  one  sense  academic,  such  considera- 
tions have  moved  both  this  court  *  *  *  and 
the  court  of  appeals  *  *  *  to  consider  and 
determine  cases  involving  the  election  laws,  al- 
though the  immediate  necessity  therefor  has 
passed  away.   *   *   * " 

This  phase  of  the  matter  here  under  dis- 
cussion did  not  escape  the  astute  mind  of 
Bouvler,  who  observes: 

"So  also  it  has  been  held,  with  respect  to  a 
court  of  last  resort,  that  all  that  is  needed 
to  render  its  decision  authoritative  is  that  there 
was  an  application  of  the  judicial  mind  to  the 
precise  question  adjudged;  and  that  the  point 
was  investigated  with  care  and  considered  in 
its  fullest  extent  ([Alexander  v.  Worthington  et 
aL],  5  Md.  488),  and  that  when  a  question  of 
general  interest  is  involved,  and  is  fully  discuss- 
ed and  submitted  by  counsel,  and  the  court  de- 
cides the  question  with  a  view  to  settle  the  law, 
the  decision  cannot  be  considered  a  dictum 
(Id.)." 

In  the  present  case  it  cannot  be  successful- 
ly argued  that  the  public  has  not  a  profound 
Interest  in  the  speedy  solution  of  the  ques- 


tions submitted.  There  can  be  little  question 
that  Mr.  Olcott  is  entitled  to  bold  both  the 
office  of  governor  and  secretary  of  state,  and 
to  draw  the  salaries  of  both.  It  is  creditable 
to  him  that  he  does  not  wish  to  do  the  first 
and  will  not  do  the  second.  In  the  infancy 
of  the  state,  when  its  business  was  insignifi- 
cant and  Its  revenues  small,  one  person  could 
well  perform  the  duties  of  both  governor  and 
secretary  of  state,  but  with  the  enormous  ex- 
pansion of  state  business  each  of  the  three 
constitutional  officers  finds  In  his  own  de- 
partment all  the  business  which  he  can  at- 
tend to,  and  more. 

Questions  involving  the  care  and  expendi- 
ture of  vast  sums  of  money  and  affecting 
large  social  and  economic  Interests  continu- 
ally present  themselves  before  the  various 
boards,  of  which  these  officers  are  members. 
The  object  of  having  a  board  composed  of 
these  officers  was  to  have  the  advantage  of 
the  opinions  of  three  minds  and  the  Inde- 
pendent research  of  three  persons  before  con- 
clusions, vital  in  the  administration  of  the 
state's  fiscal  affairs,  were  arrived  it  Where 
the  offices  of  governor  and  secretary  of  state 
are  merged  in  one  individual,  the  public  loses 
the  safeguard  that  was  intended  by  the  con- 
stitution when  it  provided  that  certain 
boards  should  consist  of  three  officers,  name- 
ly, the  governor,  secretary,  and  treasurer. 
If  it  is  possible  for  Mr.  Olcott  to  give  up  the 
office  of  secretary  of  state  and  retain  the 
office  of  governor,  he  should  be  permitted  to 
do  so,  in  the  public  interest,  and  we  ought 
not  to  quibble  about  "dicta"  in  so  declaring. 

The  public  also  has  an  Interest  in  having 
the  duration  of  his  term  of  office  settled.  If 
a  new  governor  is  to  be  chosen  at  the  next 
general  election,  the  voters  of  the  state 
should  be  apprised  of  that  fact,  so  .they  may 
look  about  and  weigh  the  qualifications  of 
the  various  candidates,  or  prospective  candi- 
dates, with  a  view  to  enabling  themselves  to 
choose  Intelligently.  With  the  question  un- 
decided, and  perhaps  a  large  majority  of  the 
voters  under  the  impression  that  Mr.  Olcott's 
term  will  not  expire  at  the  next  general  elec- 
tion, the  primary  election  for  that  office  will 
be  clouded  with  uncertainties  not  conducive 
to  intelligent  selection. 

It  is  true  that  each  of  these  questions  could 
be  presented  later  by  two  or  more  additional 
lawsuits;  that  to  use  a  homely  simile,  we 
could  "cut  the  dog's  tail  off  by  inches"  in- 
stead of  by  making  one  slash  and  finishing 
the  business  once  for  all.  It  is  true  the  prog- 
ress by  inches  would  furnish  business  for 
attorneys  and  capital  for  petty  politicians, 
but  it  would  not  promote  the  interest  of  the 
public,  which,  as  before  shown,  is  to  have 
these  questions  settled  now. 

I  consider  every  question  discussed  In  the 
various  briefs  absolutely  settled  by  the  case 
of  Chadwick  v.  Earhart,  11  Or.  388,  4  Pac 
1180,  cited  in  the  principal  opinion.  Chief 
Justice  Waldo,  who  delivered  the  opinion  In 
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that  case,  was  not  only  a  lawyer  of  great 
learning  but  notably  accurate  in  his  choice  of 
language,  and  the  language  used  by  him 
seems  to  me  to  bear  no  other  construction 
than  that  when  the  secretary  of  state  be- 
comes governor  he  becomes  such  in  his  nat- 
ural, not  official,  capacity;  just  as  the  vice 
president,  on  the  death  of  the  president,  suc- 
ceeds to  the  office  for  the  remainder  of  the 
term.  Such  was  the  interpretation  put  upon 
that  opinion  by  Justice  Lord,  who  was  one 
of  his  associates  and  who  concurred  in  the 
opinion.  After  Justice  Lord's  retirement 
from  the  bench,  he  was  selected  as  a  commis- 
sioner to  revise  the  Oregon  laws,  and  produc- 
ed the  compilation  which  now  bears  his 
name. 

His  annotation  to  section  8  of  article  5 
of  the  constitution  is  as  follows,  citing  Chad- 
wick  v.  Barhart,  supra: 

"Under  this  provision  when  the  governor  re- 
signs, the  duties  of  the  governor's  office  devolve 
upon  the  secretary  of  state,  who  continues  to 
perform  them  for  the  remainder  of  the  term." 

If  the  language  of  the  opinion  were  even 
obscure,  which  it  is  not,  this  interpretation 
by  one  of  the  learned  justices  who  partici- 
pated in  its  rendition  ought  to  settle  the  ques- 
tion aa  to  what  the  court  meant  to  decide. 

I  do  not  consider  the  cases  of  State  v. 
Johns,  S  Or.  633,  State  v.  Ware,  13  Or.  380, 
10  Pac  886,  and  State  v.  Kellaher,  in  point 
in  the  present  controversy.  They  were  de- 
cided upon  the  theory  that  where  a  vacancy 
In  an  elective  office  is  filled  by  appointment 
the  people  should  have  the  right  to  elect  a 
successor  at  the  earliest  opportunity.  Such 
is  not  the  case  here.  Mr.  Olcott  was  not  ap- 
pointed to  the  office  of  governor.  He  succeed- 
ed to  it  by  virtue  of  his  election  to  the  office 
of  secretary  of  state,  just  as  the  vice  presi- 
dent of  the  United  States,  upon  the  death 
of  the  president,  succeeds  to  that  office.  The 
people,  when  they  elected  him  secretary  of 
state,  had  notice,  by  the  very  terms  of  the 
constitution,  that  in  case  the  governor  should 
die  he  would  succeed  to  the  office  of  govern- 
or; they  chose  him  with  that  contingency 
in  view.  In  effect,  in  choosing  a  secretary 
of  state,  they  chose  a  vice  governor,  the  rules 
of  whose  succession  to  the  office  are  in  no 
wise  different  from  those  investing  the  vice 
president,  except  that  while  the  governor 
lives  the  secretary  performs  the  duties  re- 
lating to  the  secretaryship,  while  the  vice 
president,  during  the  life  of  the  president, 
performs  the  duties  of  president  of  the  sen- 
ate. In  both  instances  the  original  source  of 
their  authority  is  an  election  by  the  people 
and  not,  as  in  the  case  of  State  v.  Johns,  an 
appointment  by  the  executive. 

For  the  reasons  given  by  Justice  JOHNS, 
as  well  as  those  urged  herein,  I  am  of  the 
opinion  that  this  court  should  declare  the 
petitioner  is  governor  in  fact  and  not  acting 


of  governor;  that  he  holds  the  office  for  the 
remainder  of  the  term  of  'the  late  Governor 
Withy  combe,  and  that  he  may  resign  the  of- 
fice of  secretary  of  state  and  still  hold  the 
office  of  governor. 

HARRIS,  J.  (concurring  in  part).  On 
April  1,  1919,  a  warrant  was  Issued  by  the 
secretary  of  state  in  favor  of  "Ben  W.  Ol- 
cott, governor,  for  the  sum  of  $336  in  pay- 
ment of  the  salary  due  said  Ben  W.  Olcott, 
as  governor,  from  March  7,  to  March  31, 
1919."  The  state  treasurer  contends  that  the 
warrant  "should  be  drawn  to  Ben  W.  Olcott, 
secretary  of  state,  acting  governor";  "and 
since  the  warrant  is  not  so  drawn  the  state 
treasurer  refuses  to  pay  it.  From  this  brief 
statement  it  can  be  seen  at  a  glance  that  the 
sole  question  for  decision  is  whether  the 
state  treasurer  is  obliged  to  pay  the  warrant; 
and  yet,  while  it  is  true  that  the  only  ques- 
tion for  decision  is  whether  the  state  treasur- 
er must  pay  the  warrant,  it  is  also  true  that 
it  may  be  necessary  to  decide  certain  pre- 
liminary questions  before  the  ultimate  ques- 
tion can  be  reached  or  decided,  and  therefore 
any  opinion  expressed  about  the  preliminary 
questions  or  the  ultimate  question  is  not 
obiter  dictum.  As  the  writer  views  it,  one  of 
the  preliminary  questions  is  whether  Ben  W. 
Olcott  was,  from  March  7th  to  March  31st, 
merely  ex  officio  governor  or  governor  in  his 
natural  capacity.  The  petitioner  is  probably 
entitled  to  the  salary  attaching  to  the  office 
of  governor  for  the  period  mentioned  in  the 
warrant,  whether  he  was  merely  acting  as 
governor  by  virtue  of  his  office  as  secretary  of 
state  or  whether  he  was  governor  in  truth 
and  in  his  natural  capacity.  I  prefer,  how- 
ever, to  decide  the  ultimate  question  for  deci- 
sion by  deciding  whether  Ben  W.  Olcott  was 
only  secretary  of  state  and  merely  perform- 
ing the  duties  of  the  office  of  governor  as  ex 
officio  governor  or  whether  he  was  in  truth 
governor,  and  thus  place  my  conclusions  upon 
stated,  certain,  and  defined  ground.  Further- 
more, since  the  state  treasurer  will  be  obliged 
to  pay  warrants  each  month  so  long  as  the 
petitioner  is  entitled  to  occupy  the  office  of 
governor,  I  think  that  we  can  with  propriety 
discuss  and  determine  the  question  as  to  how 
long  Ben  W.  Olcott  is  entitled  to  hold  the 
office  of  governor,  and  thus  decide  the  rights 
of  the  petitioner  upon  the  one  hand  and  the 
duties  of  the  defendant  upon  the  other. 

The  conclusion  reached  by  this  court  In 
1884  in  Ghadwick  v.  Ear  hart,  11  Or.  389,  4 
Pac.  1180,  when  applied  to  the  same  facts 
confronting  us  now  and  here,  indubitably  de- 
cides that  Ben  W.  Olcott  Is  In  truth  governor. 
If  article  5,  |  8,  of  the  state  constitution, 
were  now  for  the  first  time  presented  for 
judicial  construction  I  would,  for  reasons 
which  to  me  are  not  only  persuasive  but  con- 
vincing, take  the  view  that  upon  the  removal, 
•death,  resignation,  or  inability  of  the  govern- 


governor;  that  he  is  entitled  to  the  salary  or  to  discharge  the  duties  of  the  office,  the 
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secretary  of  state  becomes  merely  ex  officio 
governor.  In  other  words,  it  Is  my  opinion 
that  a  correct  construction  of  the  constitu- 
tion only  empowered  Chadwick  to  act  as  gov- 
ernor until  he  ceased  to  be  secretary  of  state 
and  then  the  duties  of  the  office  of  governor 
devolved  upon  Earhart,  the  succeeding  secre- 
tary of  state,  until  Thayer  qualified  as  gov- 
ernor ;  or,  applying  what  I  conceive  to  be  the 
meaning  of  the  constitution  to  the  instant 
case,  because  and  only  because  he  is  secretary 
of  state,  Ben  W.  Olcott  would  perform  the 
duties  of  governor  until  his  term  as  secretary 
of  state  expires  on  the  first  Monday  in  Jan- 
uary", 1021,  when  his  successor's  term  as 
secretary  of  state  shall  begin,  and  such  suc- 
cessor would  then  discharge  the  duties  of 
governor  until  the  speaker  of  the  house  of 
representatives  at  the  session  to  be  held  in 
1021  publishes  the  vote  for  governor.  Al- 
though I  would  entertain  an  opinion  different 
from  that  expressed  in  Chadwick  v.  Earhart 
if  the  question  of  the  construction  of  article 
5,  |  8,  of  the  organic  act  were  res  Integra, 
nevertheless  whatever  the  views  of  any  of  us 
may  be,  candor  compels  each  of  us  to  admit 
that  the  question  of  the  construction  of  this 
section  of  the  constitution  is  not  so  plain  and 
clear  as  to  be  entirely  free  from  serious  de- 
bate. The  members  of  the  legislative  assem- 
bly of  1878  differed  In  their  opinions  as  to 
whether  Chadwick  or  Earhart  was  entitled 
to  perform  the  duties  of  governor  during  the 
two  days  which  intervened  between  the  ex- 
piration of  Chadwick's  term  as  secretary  of 
state  and  the  commencement  of  Thayer's  term 
as  governor ;  and  in  the  subsequent  litigation 
growing  out  of  that  situation  lawyers  and 
judges  differed  in  their  views  as  to  whether 
the  secretary  of  state  became  governor  in 
his  natural  capacity  upon  the  death  or  resig- 
nation of  the  governor.  Stephen  F.  Chadwick 
was  a  member  of  the  constitutional  conven- 
tion, and  he  asserted  that  he  was  entitled  to 
hold  the  office  of  governor  until  the  inaugura- 
tion of  Thayer,  who  had  been  elected  at  the 
June,  1878,  election ;  but  so  far  as  the  writer 
has  been  able  to  discover,  every  other  mem- 
ber of  the  constitutional  convention  who  has 
left  any  record  of  his  view  was  of  the  opin- 
ion that  Chadwick  was  only  governor  ex  offi- 
cio and  that  when  Earhart  became  secretary 
of  state  he,  and  not  Chadwick,  was  entitled 
to  act  as  governor  until  the  inauguration  of 
Thayer.  The  house  and  senate  journals  of 
the  session  of  1878  contain  some  interesting 
Information.  Before  noticing  the  legislative 
journals,  however,  we  should  first  acquaint 
ourselves  with  all  the  facts  entering  into  the 
controversy  in  Chadwick  v.  Earhart,  because 
by  so  doing  we  can  better  understand  the 
story  told  by  the  house  and  senate  journals 
and  better  comprehend  the  full  meaning  of 
the  decision  rendered  in  that  lawsuit 

Stephen  F.  Chadwick  was  elected  secretary 
of  state  and  L.  F.  Grover  was  chosen  govern- 
or at  the  June,  1874,  election.    Each  was 


elected  for  a  term  of  four  years.  At  that 
time  the  biennial  sessions  of  the  legislative 
assembly  commenced  on  the  second  Monday 
of  September  In  the  even-numbered  years, 
and  this  accounts  for  the  fact  that  there  was 
a  regular  session  in  1874  and  also  in  1878, 
but  commencing  with  1886  the  biennial  ses- 
sions have  begun  on  the  second  Monday  In 
January  of  the  odd-numbered  years.  Article 
4,  i  10,  State  Constitution;  section  2504,  I* 

0.  L.  The  constitution  provides  that  the 
returns  of  every  election  for  governor  shall 
be  sealed  up  and  directed  to  the  speaker  of 
the  house  of  representatives,  who  shall  open 
and  publish  them  in  the  presence  of  both 
houses  of  the  legislative  assembly.  Article  6, 
f  4.  In  1878,  as  now,  the  law  provided  that 
the  term  of  office  of  the  governor  ceases  when 
his  successor,  having  been  declared  elected  by 
the  legislative  assembly,  as  provided  in  the 
constitution,  shall  be  inaugurated  by  taking 
the  qath  of  office.  Deady's  Code,  p.  711 ;  sec- 
tion 3440,  L.  O.  L.  See,  also,  chapter  84, 
Laws  1913.  In  1878,  the  statute  provided 
that— 

"The  term  of  office  of  the  secretary  of  state, 
state  treasurer  and  state  printer  shall  cease  on 
the  first  day  of  the  regular  session  of  the  legis- 
lative assembly  next  following  the  general  elec- 
tion on  which  the  terms  of  their  successors  shall 
begin."    Deady's  Code,  p.  711;  section  3441, 

1.  o.  l. 

In  1008  the  constitution  was  amended  so  as 
to  read  thus: 

"All  officers  except  the  governor,  elected  at 
any  regular  general  biennial  election  after  the 
adoption  of  this  amendment,  shall  assume  the 
duties  of  their  respective'  offices  on  the  first 
Monday  in  January  following  such  election." 
Article  2,  section  14.    See  Laws  1000,  p.  8. 

The  legislative  session  which  was  held  in 
1878  commenced  on  Monday,  the  0th  day  of 
September ;  R.  P.  Earhart  was  elected  secre- 
tary of  state  at  the  June,  1878,  election; 
Chadwick  qualified  as  secretary  of  state  in 
September,  1874,  and  by  force  of  the  statute 
then  in  existence  his  term  as  secretary  of 
state  ceased  on  September  0,  1878,  and  Ear- 
hart's  term  as  secretary  of  state  began  simul- 
taneously with  the  termination  of  Chad- 
wick's term  as  secretary  of  state  The  legis- 
lative assembly  of  1876  elected  L.  F.  Grover 
United  States  senator;  and  on  February  L 

1877,  Grover  resigned  as  governor  so  that  he 
could  assume  the  duties  of  United  States 
senator.  W.  W.  Thayer  was  elected  governor 
at  the  June,  1878,  election.  The  vote  for 
governor  was  published  by  the  speaker  of  the 
house  on  September  10th,  and  Thayer  "took 
the  oath  of  office"  on  September  11,  1878. 
Chadwick  assumed  and  discharged  the  duties 
of  governor  from  February  1,  1877,  the  date 
when  Grover  resigned,  until  September  11, 

1878,  the  date  when  Thayer  was  Installed  in 
the  office.  Chadwick  ceased  to  be  secretary 
of  state  on  September  0,  1878,  the  date  when 
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he  was  succeeded  by  Earhart  as  secretary  of 
state,  and  notwithstanding  the  fact  that  Ear- 
hart  and  not  Chadwick  was  from  that  time 
on  secretary  of  state  the  latter  and  not  the 
former  acted  as  governor. 

The  house  and  the  senate  each  effected  a 
permanent  organization  on  September  9, 
1878.  On  the  following  day  D.  P.  Thompson 
of  Multnomah  county  Introduced  House  Joint 
Resolution -No.  2,  which  reads  as  follows: 

"Resolved,  that  a  committee  of  three  on  the 
part  of  the  house  and  two  on  the  part  of  the 
senate  be  appointed  to  wait  on  his  excellency, 
Governor  R.  P.  Earhart,  and  inform  him  of  the 
organization  of  the  two  houses,  and  that  they 
are  ready  to  receive  any  message  he  may  be 
pleased  to  make." 

H.  Green  of  Benton  county  immediately 
moved  to  amend  the  resolution  "by  striking 
out  the  word  'Earhart'  and  substituting 
therefor  the  word  'Chad wick.' "  The  motion 
to  amend  prevailed,  and  then  the  resolution, 
as  amended,  was  adopted  by  a  vote  of  84 
for  with  23  against  it.  Among  those  voting 
against  the  resolution  as  amended  was  W.  A. 
Starkweather,  who  was  a  member  of  the 
constitutional  convention.  When  H.  J.  R. 
Mo.  2  was  received  by  the  senate  that  body 
adopted  it.  There  was  but  one  absentee,  and 
all  the  members  present  voted  for  the  resolu- 
tion. It  may  be  of  interest  to  note  in  pass- 
ing that  the  membership  of  the  senate  includ- 
ed at  least  seven  lawyers.  According  to  the 
journal  of  the  house  on  September  11th: 

"The  convention  was  called  to  order  by  the 
president  of  the  senate,  who  stated  the  object  of 
the  convention  to  be  to  hear  the  biennial  mes- 
sage of  the  outgoing  executive.  Governor  Chad- 
wick,  and  also,  the  inaugural  address  of  his 
excellency,  W.  W.  Thayer,  governor  elect." 

Cbadwick  delivered  a  message  to  the  Joint 
convention  and  then  Thayer  "took  the  oath  of 
office"  and  delivered  his  Inaugural  address. 

We  find  from  an  examination  of  the  rec- 
ords that  Cbadwick,  who  helped  to  frame  the 
constitution  asserted  that  he  was  governor; 
that  Starkweather,  by  his  vote  as  a  member 
of  the  house  of  representatives,  denied  that 
Chadwick  had  authority  to  act  as  governor 
after  his  term  of  secretary  of  state  had  ex- 
pired ;  and  that  R.  P.  Boise,  who  was  also  a 
member  of  the  constitutional  convention,  as  a 
circuit  judge  decided  that  Chadwick  was  not 
entitled  to  the  salary  of  governor  for  any 
part  of  the  period  from  February  1,  1877,  to 
September  11,  1878.  It  is  a  very  significant 
circumstance  that  Matthew  P.  Deady,  who 
was  the  president  of  the  constitutional  con- 
vention and  afterwards  became  a  very  emi- 
nent Jurist,  in  his  code  of  1866  employs  the 
following  marginal  heading  for  section  8  of 
article  5:  "Acting  governor  in  case  of  va- 
cancy or  disability."  We  find  members  of  the 
house  of  representatives,  among  whom  were 
lawyers  of  recognized  ability,  expressing  dif- 
ferent views:  but  we  also  find  a  majority  of 
the  members  of  the  house  affirmatively  and 


squarely  deciding  that  Chadwick  was  govern- 
or, and  we  likewise  find  all  the  members  of 
the  senate,  except  a  single  absentee,  unequiv- 
ocally treating  Chadwick  as  governor,  pre- 
sumably with  full  knowledge  of  the  contro- 
versy that  had  arisen  in  the  house  and  of  the 
decision  reached  by  a  majority  of  the  mem- 
bers of  the  house  concerning  the  official  sta- 
tus of  Chadwick.  Although  the  decision  of 
the  legislature  does  not  bind  the  court  when 
called  upon  to  construe  the  constitution, 
nevertheless  the  views  of  the  members  of  the 
legislature,  solemnly  expressed  at  a  time 
when  the  constitution  was  only  19  years  old, 
are  not  entirely  without  significance  and  may 
afford  some  aid.  We  find,  however,  that 
when  the  controversy  was  finally  submitted 
to  an  appellate  court  the  question  was  judi- 
cially settled  by  the  unanimous  voice  of  that 
court, 

A  judicial  decision  which  is  clearly  and 
manifestly  erroneous,  and  because  erroneous 
produces  injustice  and  hardship,  should,  like 
the  errors  of  any  other  tribunal,  officer,  or 
person,  be  corrected  and  righted  at  the 
earliest  opportunity,  for  the  doctrine  of 
stare  decisis  was  never  intended  to  apply  to 
such  a  situation;  but  when  a  court  is  con- 
fronted, as  we  are  now,  with  a  controversy 
involving  the  construction  of  a  section  of  the 
constitution,  and  the  official  records  of  the 
state  disclose  the  fact  that  different  persons, 
bearing  the  responsibilities  of  public  office, 
have  in  the  discharge  of  their  duties  express- 
ed variant  opinions,  and  it  appears  that  a 
legislative  assembly,  removed  only  19  years 
from  the  date  of  the  adoption  of  the  con- 
stitution, has  by  unmistakable  action  decided 
that  the  resignation  of  the  elected  governor 
devolves  the  office  of  governor  upon  and 
transfers  it  to  the  secretary  of  state,  and  It  is 
shown  that  an  appellate  court  has  by  a  unani- 
mous voice  adjudged  that  the  death  of  the 
elected  governor  devolves  the  office  of  govern- 
or upon  and  transfers  it  to  the  person  who  is 
secretary  of  state,  the  rule  of  stare  decisis 
becomes  peculiarly  and  pre-eminently  appli- 
cable, because  it  accomplishes  what  it  was 
designed  to  accomplish,  by  giving  to  the  law, 
aa  construed  by  the  courts,  the  qualities  of 
certainty,  definiteness,  and  stability.  The 
decision  rendered  by  the  court  in  Chadwick 
v.  Earhart  ought  to  be  binding  upon  us  to  the 
extent  that  it  was  necessary  for  the  court  to 
construe  article  5,  §  8,  in  order  to  decide  the 
issues  presented  in  that  litigation.  Turning 
now  to  the  pleadings  in  Chadwick  v.  Earhart 
we  find  that  Chadwick  demanded  of  Earhart 
as  secretary  of  state  a  warrant  for  $2,420.75 
to  cover  the  salary  of  governor  for  the  period, 
commencing  February  1,  1877,  and  ending 
September  11, 1878.  Earhart  refused  to  issue 
the  warrant  Chadwick  brought  a  proceed- 
ing for  the  purpose  of  compelling  the  issu- 
ance of  the  warrant  The  stipulation  upon 
which  the  case  was  tried  contained  the  fol- 
lowing recital: 
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"Mr.  Ear  hart  objects  to  the  salary  being  paid 
from  the  9th  day  of  September,  1878,  to  the 
llth  day  of  September,  1878— two  days— on  the 
ground  that  Mr.  Chadwick  was  not  secretary 
of  state  after  Mr.  Earhart  was  sworn  in  on  the 
9th  day  of  September,  1878,  though  Mr.  Chad- 
wick acted  as  governor  or  until  and  including 
the  llth  of  September,  1878." 

Thus  it  will  be  seen  that  the  question  of 
salary  covered  two  periods:  (1)  From  Feb- 
ruary 1,  1877,  to  September  9,  1878,  or  the 
period  during  which  Chadwick  was  secretary 
of  state,  and  (2)  from  September  9,  1878,  to 
September  11,  1878,  or  the  period  during 
which  Chadwick  was  not  secretary  of  state. 
The  court  decided  that  Chadwick  was  enti- 
tled to  the  salary  of  governor  for  both  peri- 
ods, and  hence  In  order  to  reach  that  decision 
it  became  necessary  to  construe  article  5,  |  8, 
and  to  determine  whether  Chadwick  was  sim- 
ply ex  officio  governor  while  secretary  of 
state  or  whether  the  office  devolved  upon  him 
in  his  natural  capacity  thus  making  him  gov- 
ernor in  truth ; .  and  since  the  court  determin- 
ed that  the  office  of  governor  devolved  upon 
Chadwick  In  his  natural  capacity,  making 
him  governor  in  truth,  that  decision  ought  to 
be  accepted  as  final,  and  ought  to  govern  now 
just  as  it  governed  then. 

However,  as  I  read  it,  the  written  opinion 
rendered  in  Chadwick  v.  Earhart  does  not  de- 
cide that  the  people  cannot  elect  a  governor 
at  the  general  election  to  be  held  in  1920,  or 
that  the  person  so  elected  cannot  qualify  and 
assume  the  office  of  governor  when  the  speak- 
er of  the  house  publishes  the  vote  in  January, 
1921,  after  the  legislature  convenes.  Ben  W. 
Olcott  was  elected  secretary  of  state  at  the 
November,  1916,  election  and  his  term  as 
such  will  expire  on  the  first  Monday  in  Janu- 
ary, 1921.  His  successor  will  be  elected  at 
the  November,  1920,  election  and  such  suc- 
cessor will  assume  the  duties  of  secretary  of 
state  on  the  first  Monday  in  January,  1921. 
James  Withy  combe  was  elected  governor  at 
the  November,  1918,  election  and  he  qualified 
on  January  14, 1919,  after  the  speaker  of  the 
house  of  representatives  published  the  vote 
cast  for  governor.  James  WIthycombe  was 
elected  for  a  term  of  four  years  ending  in 
January,  1928,  but  he  died  on  March  3,  1919, 
and  hence  two  regular  elections  will  be  held 
between  the  date  of  his  death  and  the  end  of 
the  four-year  period  for  which  he  was  elect- 
ed. In  this  respect  the  facts  in  Olcott  v. 
Hoff  are  essentially  different  from  the  facts 
in  Chadwick  v.  Earhart;  for  In  the  latter 
case  Grover  resigned  on  February  1,  1877, 
and  a  governor  was  elected  at  the  very  first 
opportunity  which  was  In  June,  1878,  and  the 
elected  governor  assumed  the  duties  of  the 
office  at  the  very  first  opportunity,  which  did 
not  occur  until  the  speaker  of  the  house 
published  the  vote  cast  for  governor.  When 
in  Chadwick  v.  Earhart  the  court  speaks  of 
"the  remainder  of  the  term  of  the  outgoing 
governor,"  reference  is  made  to  the  "remain- 


der" left  after  February  1,  1877,  for  the 
court  was  dealing  with  that  and  no  other  "re- 
mainder." The  court  was  not  called  upon  to 
decide,  nor  did  it  attempt  to  decide,  whether 
Chadwick  could  have  occupied  the  office  of 
governor  from  February  1,  1875,  If  Grover 
had  resigned  on  that  date,  and  held  it 
through  two  elections,  one  in  1876  and  the 
other  in  1878.  As  I  read  the  opinion  in  Chad- 
wick v.  Earhart,  no  expressions  appearing 
there  or  rule  applied  there  can  be  found  sus- 
taining the  view  that  the  people  cannot  elect 
a  governor  at  the  next  election  to  be  held  In 
November,  1920.  When  James  WIthycombe 
died,  the  constitution  appointed  Ben  W.  Ol- 
cott, because  he  was  secretary  of  state,  gov- 
ernor "until  *  •  •  a  governor  be  elect- 
ed," so  that  the  office  will  not  be  with- 
out an  occupant  "until  •  •  •  a  governor 
be  elected.'*  If  we  apply  to  the  facts  pre- 
sented to  us  the  same  rules  that  were  applied 
In  State  ex  reL  v.  Johns,  3  Or.  533,  the  con- 
clusion is  unavoidable  that  the  legal  voters 
can,  at  the  election  to  be  held  in  November, 
1920,  elect  a  governor  who  can  assume  the 
office  in  1921  when  the  speaker  of  the  house 
publishes  the  vote  cast  for  governor.  Be  it 
remembered,  too,  that  it  was  R.  P.  Boise,  a 
member  of  the  constitutional  convention,  who 
as  circuit  judge  decided  State  ex  rel.  v. 
Johns  in  the  circuit  court,  and  that  his  rea- 
soning was  repeated  with  approval  and  that 
his  conclusion  was  affirmed  when  the  supreme 
court  decided  the  same  case  on  appeal ;  and, 
moreover,  one  of  the  judges  participating  in 
the  decision  announced  by  the  supreme  court 
was  P.  P.  Prim,  also  a  member  of  the  con- 
stitutional convention.  The  doctrines  which 
were  announced  and  applied  in  State  ex  reL 
v.  Johns  were  again  recognized  in  State  ex 
reL  v.  Ware,  13.  Or.  380, 10  Pac  885,  and  at  a 
more  recent  date  followed  by  a  majority  of 
the  court,  as  now  constituted,  in  State  v. 
Eellaher,  177  Pac.  944.  The  same  rule  was 
followed  and  put  into  practice  when  Ben  W. 
Olcott  was  elected  secretary  of  state  at  the 
1912  election  to  succeed  Frank  W.  Benson, 
who  had  died  in  April,  1911,  after  having 
been  elected  In  1910  for  the  full  term  of 
four  years.  Suppose  that  Frank  W.  Benson 
had  not  died  In  April,  1911,  but  that  he  had 
lived  and  filled  out  hlsxterm,  and  that  Ben 
W.  Olcott  had  been  elected  secretary  of  state 
In  1914  and  re-elected  In  1918  contemporane- 
ously with  the  re-election  of  James  Withy- 
combe  as  governor,  and  suppose  that  Ben  W. 
Olcott  should  to-day  resign  both  the  office  of 
secretary  of  state  and  governor;  would  any 
one  be  so  bold  as  to  contend  that  the  presi- 
dent of  the  senate  would  be  entitled  to  act  aa 
secretary  of  state  and  also  as  governor,  or 
that  he  could  act  as  either  until  1923?  The 
framers  of  the  constitution  deliberately  pro- 
vided for  the  two  offices  of  governor  and 
secretary  of  state,  and  they  Intended  that 
those  offices  should  be  occupied  by  different 
persons  so  long  as  possible ;  but,  anticipating 


Digitized  by 


Or.)  OLCOTT 

(181 

the  possibility  of  death,  resignation,  or  re- 
moval, they  provided  for  those  contingencies 
by  declaring  that  the  secretary  of  state  shall 
be  automatically  appointed  governor  "until 
*  •  *  a  governor  be  elected."  This  auto- 
matic appointment  is  temporary  and  ends 
Just  as  soon  as  the  people  can  elect  a  govern- 
or at  the  next  biennial  election.  When  the 
writers  of  the  constitution  made  the  govern- 
or, secretary  of  state,  and  state  treasurer  a 
board  of  commissioners  for  the  sale  of  school 
and  university  lands  and  for  the  investment 
of  funds  arising  therefrom,  they  did  so  for 
tbe  manifest  purpose  of  bringing  to  the  busi- 
ness the  judgment,  wisdom,  and  experience 
of  three  men;  and  every  one  of  the  various 
subsequent  acts  of  the  legislature  making 
these  officers  the  constituent  members  of 
boards  was  framed  for  the  same  purpose. 
The  makers  of  the  constitution  did  not  Intend 
tbat  one  person  could  occupy  more  than  one 
of  these  offices  any  longer  than  was  neces- 
sary. 

In  article  2,  §  10,  we  read  that  no  person 
shall  "hold  more  than  one  lucrative  office  at 
the  same  time,  except  as  in  this  constitution 
expressly  permitted."  There  is  no  provision 
in  the  constitution  expressly  or  by  manifest 
implication  declaring  that  the  secretary  of 
state  shall  hold  the  office  of  governor  through 
two  biennial  elections;  but,  upon  the  con- 
trary, the  whole  plan  and  purpose  of  the 
constitution  negatives  the  Idea  that  the  sec- 
retary of  State  can  hold  any  longer  than  is 
necessary.  The  constitution  provides  for 
tbe  two  offices  of  governor  and  secretary  of 
state  because  the  framers  of  the  organic  act 
deemed  two  offices  necessary;  one  person  is 
prohibited  from  holding  two  lucrative  offices 
except  as  in  the  constitution  expressly 'pro- 
vided, because  the  framers  of  the  organic  act 
deemed  It  desirable  that  one  person  hold  only 
one  lucrative  office.  The  rule  established  by 
tbe  constitution  is  that  one  person  can  hold 
but  one  office;  for  one  person  to  hold  two  of- 
fices Is  the  exception.  The  framers  of  the 
constitution  anticipated  the  contingencies  of 
death,  resignation,  or  removal  by  providing 
for  the  exception.  The  important  business  of 
the  management  of  school  and  university 
lands  and  funds  was  placed  in  the  bands  of 
three  and  not  two  persons.  A  board  of  three 
persons  is  the  rule;  a  board  of  two  persons  is 
the  exception.  The  office  of  governor  as  well 
as  that  of  secretary  of  state  Is  elective.  An 
election  Is  the  rule;  an  appointment  is  the 
exception.  Finding  as  we  do  tbat  two  offices 
with  two  persons  as  the  officers  is  tbe  rule, 
while  two  offices  with  one  person  acting  as 
the  two  officers  is  the  exception,  that  an 
election  is  the  rule  and  an  appointment  is 
tbe  exception,  that  a  board  of  three  commis- 
sioners for  the  management  of  tbe  school 
and  university  lands  and  funds  is  the  rule, 
while  a  board  with  two  commissioners  is  the 
exception,  we  would  also  expect  to  find  pro- 
visions terminating  the  exceptions  whenever 
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they  occur,  and  re-establishing  the  rule  at 
the  very  earliest  opportunity.  The  rule  was 
provided  for  because  It  was  deemed  to  be 
the  best;  the  exception  was  provided  for  be- 
cause it  was  deemed  to  be  the  next  best;  and 
naturally  the  theory  of  the  constitution  is 
tbat  the  best  shall  be  had  as  long  as  possible, 
while  the  next  best  shall  be  had  only  so  long 
as  necessary.  As  shown  by  the  stipulation 
filed  In  Chadwick  v.  Earhart  the  "remainder" 
discussed  and  referred  to  in  that  case  only 
covered  the  short  period  which  intervened 
between  the  end  of  Chadwlck's  term  as  sec- 
retary of  state  and  the  commencement  of 
Thayer's  term  as  governor.  That  case,  as 
well  as  every  case,  must  be  read  in  the  light 
of  the  facts  presented  to  the  court  The  con- 
clusion that  the  office  of  governor  can  be 
filled  by  the  people  at  the  next  election  har- 
monizes every  part  of  the  constitution  with 
every  other  part,  gives  full  meaning  to  every 
word  and  every  section,  and  as  said  in  State 
ex  rel.  v.  Johns  'is  in  perfect  accord  with 
the  spirit  of  our  constitution  and  laws." 

There  is  no  analogy  whatever  between  the 
offices  of  president  and  vice  president  of  the 
United  States  on  the  one  hand  and  those  of 
governor  and  secretary  of  state  In  the  oth- 
er. By  the  express  language  of  the  consti- 
tution of  the  United  States  the  president 
"shall  hold  his  office  during  the  term  of  four 
years,  and,  together  with  the  vice  president, 
chosen  for  the  same  term,  be  elected  as  fol- 
lows." Our  constitution  does  not  tie  the  of- 
fice of  governor  to  that  of  the  secretary  of 
state;  nor  does  it  tie  the  latter  to  the  for- 
mer. The  governor  is  elected  "at  the  times 
and  places  of  choosing  members  of  the  legis- 
lative assembly."  Article  S,  §  4.  Members 
of  the  legislature  are  elected  at  the  general 
elections  which  are  held  biennially.  In 
brief,  I  take  the  view  that  Ben  W.  Olcott  Is 
governor  in  truth  as  distinguished  from  gov- 
ernor ex  officio;  that  he  is  entitled  to  hold 
the  office  of  governor  and  is  entitled  to  the 
salary  of  that  office  until  his  successor  is 
elected  and  qualified;  and  that  the  legal  vo- 
ters are  entitled  to  elect  a  governor  at  the 
next  election  to  be  held  in  November,  1920, 
and  that  the  person  so  elected  Is  entitled  to 
assume  the  duties  of  the  office  when  the 
vote  Is  published  by  the  speaker  of  the  house 
of  representatives  In  January,  1921.  I  think, 
too,  that  the  logic  of  the  holding  in  Chad- 
wick v.  Earhart  inevitably  leads  to  the  con- 
clusion that  the  petitioner  can  resign  as 
secretary  of  state  and  continue  to  occupy  the 
office  of  governor. 

BENSON,  J.,  concurs. 

BENNETT,  J.  (specially  concurring).  In 
this  case  it  appears  from  the  pleading  that 
the  petitioner,  who  was  secretary  of  state  at 
the  time  of  the  death  of  Governor  Withy- 
combe,  and  who  has  assumed  the  office  of 
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governor,  drew  his  warrant  on  the  state 
treasurer  for  $336,  being  the  salary  as  gov- 
ernor from  the  death  of  Governor  Withy- 
combe  to  the  1st  of  April.  This  warrant  was 
drawn  "In  payment  of  the  salary  due  said 
Ben  W.  Olcott,  as  governor."  The  defend- 
ant, the  state  treasurer,  refused  to  honor  this 
warrant  upon  the  ground  that  It  should  have 
been  drawn  to  "Ben  W.  Olcott,  secretary  of 
state,  acting  governor." 

It  seems  the  legal  controversy  between  the 
parties  is  over  a  mere  matter  of  words;  the 
one  claiming  the  warrant  should  be  drawn 
for  his  salary  "as  governor,"  and  the  other 
that  the  warrant  should  have  been  drawn  in 
his  favor  as  "acting  governor." 

I  do  not  think  there  is  any  question  but 
what  the  warrant  was  sufficient,  and  there- 
fore, in  any  view,  should  have  been  honored, 
and  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for.  I  therefore  concur  in  the  re- 
sult of  the  opinion  of  Mr.  Justice  JOHNS. 

The  real  purpose  of  the  proceeding  was,  no 
doubt,  to  test  questions  which,  as  I  view 
them,  go  far  beyond  the  real  question  in- 
volved in  the  case.  However  important  the 
public  questions  involved  may  be,  I  do  not 
think  we  have  any  authority  to  go  beyond 
the  case  presented  to  us.  If  we  did  and 
should  decide  questions  not  presented,  our 
decision  would  be  mere  dictum,  and  not  bind- 
ing upon  our  successors,  or  even  upon  us 
individually,  if  we  should  change  our  indi- 
vidual opinion  at  some  future  date. 

No  doubt  the  power  should  be  vested  in  the 
courts  to  pass  upon  moot  questions  of  great 
public  interest  like  this  in  an  authoritative 
way,  but  so  far  the  legislature  does  not  seem 
to  have  conferred  that  power.  I  therefore 
reserve  my  opinion  as  to  the  question  of 
whether  or  not  the  petitioner  will  continue 
to  hold  the  office  of  governor  personally  aft- 
er he  ceases  to  be  secretary  of  state,  and  as 
to  the  kindred  questions  urged. 

In  view  of  the  opinions  written  by  the 
Chief  Justice  and  some  of  the  other  justices, 
I  deem  it  necessary  to  add  something  to  the 
above  brief  expression  of  my  views. 

I  do  not  view  the  authorities  cited  by  Mr. 
Chief  Justice  McBride,  in  relation  to  our  au- 
thority or  lack  of  authority  to  pass  upon 
questions  in  no  way  involved  in  the  case  be- 
fore us  as  at  all  in  point,  or  as  giving  us  the 
slightest  authority  to  go  beyond  the  Issues 
presented  In  this  case. 

In  all  of  these  cases  the  questions  decided 
by  the  court  were  squarely  within  the  is- 
sues made  by  the  pleadings,  and  the  decision 
was  entirely  pertinent  and  responsive  to  the 
actual  case  in  litigation.  In  some  of  them 
the  decision  of  the  court  could  still  be  made 
partly  or  wholly  effective.  In  others,  by  rea- 
son of  the  lapse  of  time  or  the  happening  of 
some  event  between  the  decision  of  the  lower 
court  and  that  of  the  appellate  tribunal,  the 
decree  in  the  particular  case  could  no  longer 
be  enforced,  but  the  issues  between  the  par- 


ties, which  were  living  issues  at  the  time  of 
the  commencement  of  the  action,  still  re- 
mained. In  such  a  case  it  is  well  settled  that 
the  appellate  court  may  retain  and  decide  the 
case,  or  It  may,  at  Its  option,  refuse  to  pro- 
ceed further  and  dismiss  the  appeal. 

The  leading  case  cited — Giles  v.  Harris, 
189  U.  S<  475,  23  Sup.  Ct  639,  47  L.  Ed.  909 
— belongs  to  the  former  class  of  cases,  and 
the  questions  decided  were  not  only  clearly 
within  the  issues  made  by  the  pleadings,  but 
were  still  practical  living  issues  in  the  case 
at  the  time  of  the  ultimate  decision. 

That  case  was  a  suit  brought  by  a  colored 
man  in  the  state  of  Alabama  on  behalf  of 
himself  and  5,000  other  colored  voters 
against  the  board  of  registrars  of  Montgom- 
ery county,  to  secure  the  right  of  permanent 
registration  and  also  the  registration  for  the 
coming  election  in  November.  Before  the 
hearing  was  reached  in  the  United  States 
supreme  court  that  election  had  passed,  but 
there  still  remained  in  the  case  the  question 
of  permanent  registration.  It  was  in  such  a 
case  that  the  language,  quoted  with  so  much 
apparent  assurance  that  it  is  an  authority 
in  this  case,  was  used.  The  court  said: 

"To  be  enabled  to  cast  a  vote  in  that  election 
is  not  •  *  *  the  whole  object  of  the  bill.  It 
is  not  even  the  principal  object  of  the  relief 
sought  by  the  plaintiff.  The  principal  object 
*  *  *  is 'to  obtain  the  permanent  advantage* 
of  registration." 

The  court  denied  the  relief'  upon  two 
grounds.  Having  considered  the  case  and 
found  against  the  plaintiff  upon  one  ground, 
it  also  proceeded  to  consider  the  second 
ground  and  decide  against  him  as  to  that  also, 
and  it  was  in  this  connection  that  the  court 
used  the  language,  which  is  referred  to  in 
the  second  quotation: 

"We  are  unwilling  to  stop  short  of  the  final 
considerations  which  seem  to  us,  to  dispose  of 
the  case." 

Here  then,  was  simply  the  common  occur- 
rence of  there  being  two  grounds  upon  which 
a  case  could  be  decided;  both  of  them  square- 
ly within  the  issues  of  the  case  and  the  court 
deciding  them  both.  In  such  a  case,  I  think 
It  is  well  settled  that  the  court  may  dispose 
of  the  case  upon  one  ground  alone,  or  may 
properly  pass  upon  both  questions  Involved. 

I  cannot  see  how  such  a  case  furnishes  an 
lota  of  authority  for  us  to  go  entirely  out- 
side of  every  issue  in  this  case  and  decide 
questions  that  are  not  in  the  case  at  all! 

It  is  a  significant  fact  in  the  Giles  Case  su- 
pra, that  one  of  the  questions  urged  was  that 
the  new  constitution  of  Alabama  was  in  con- 
flict with  the  federal  constitution,  and  there- 
fore void.  No  question,  it  would  seem,  could 
exceed  such  a  question  in  public  importance, 
yet  the  court  refused  to  pass  upon  it,  say- 
ing: 

"We  express  no  opinion  as  to  the  alleged  fact 
of  their  unconstitutionality." 
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Another  significant  thing  is  that  the  court 
cites  with  approval  the  previous  case  of  Mills 
v.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L. 
Ed.  293,  in  which  the  same  court  had  used 
the  following  language: 

"The  duty  of  this  court,  as  of  every  other  ju- 
dicial tribunal,  is  to  decide  actual  controversies 
by  a  judgment  which  can  be  carried  into  effect, 
and  not  to  give  opinions  upon  moot  questions 
or  abstract  propositions,  or  to  declare  principles 
or  rules  of  law  which  cannot  affect  the  matter 
in  issue  in  the  case  before  it" 

The  case  of  Memphis  v.  Rapid  Transit  Co., 
cited  from  133  Tenn.  99,  179  S.  W.  635,  L.  R. 
A.  1916B,  1143,  Ann.  Cas.  1917C,  1045,  was  a 
suit  by  a  street  car  company  against  a  jit- 
ney company  for  operating  Jitneys  in  compe- 
tition ;  the  plaintiff  relying  upon  an  act  of 
the  legislature.  The  defendant  demurred  to 
the  complaint,  relying  upon  two  grounds, 
one  of  which  was  that  the  act  was  unconsti- 
tutional. At  the  hearing  it  was  claimed  the 
case  could  be  decided  upon  other  grounds 
than  the  constitutional  question,  and  that 
therefore  (under  the  practice  in  that  state)  the 
cause  should  have  been  appealed  to  a  differ- 
ent court.  The  court  held  the  constitutional 
question  squarely  in  the  case,  and  therefore 
proceeded  to  decide  the  same.  It  was  under 
these  conditions  and  in  regard  to  such  a  case, 
that  the  court  used  the  language  quoted. 

The  case  of  Boise  City  Land  Co.  v.  Clark, 
cited  from  131  Fed.  415,  65  0.  C.  A.  399,  was 
a  case  brought  by  a  water  company  in  Idaho 
against  the  county  commissioners  to  annul 
an  order  fixing  the  rate  it  could  charge  in 
the  year  1901  for  water  from  its  canals.  The 
case  was  tried  in  the  United  States  circuit 
court  and  appealed  to  the  court  of  appeals. 
Before  it  could  be  reached  for  hearing  in  the 
latter  court,  the  period  for  which  the  rates 
were  fixed  for  that  season  had  expired. 
Nevertheless  the  court  proceeded  to  decide 
the  case,  which  Involved  no  question  of  gen- 
eral public  Importance,  but  the  questions  de- 
cided were  all  squarely  within  the  issues  and 
necessary  to  a  decision. 

It  is  one  thing  to  decide  the  issues  actual- 
ly presented  in  a  case,  even  although  some- 
thing has  happened  pending  the  appeal,  mak- 
ing the  judgment  ineffective,  and  an  entire- 
ly different  matter  to  go  clear  outside  of  the 
issues,  as  we  are  asked  to  do. 

In  many  cases,  as  in  the  fixing  of  rates  for 
a  particular  year,  or  the  right  to  vote  at  a 
particular  election,  it  is  impossible  to  reach 
a  decision  in  the  appellate  courts  before  the 
party's  right  in  the  particular  Instance  has 
expired,  and  he  could  never  have  the  ques- 
tion or  his  rights  decided  if  his  cause  should 
be  dismissed  upon  that  ground.  In  such 
cases  the  courts  have  always,  and  I  think 
properly,  exercised  their  discretion  to  dis- 
miss the  cause,  or  to  hear  and  decide  it,  as 
seemed  just  under  the  particular  circum- 
stances. . 
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The  other  cases  of  State  v.  Stutsman,  24 
N.  D.  68,  139  N.  W.  83,  Ann.  Cas.  1914D/776; 
State  v.  Tel.  Co.,  65  Pla.  67,  61  South.  119; 
Comm.  v.  Klaus,  145  App.  Div.  798,  130  N. 
Y.  Supp.  713;  In  re  Fairchild,  151  N.  Y.  861, 
45  N.  E.  943;  People  v.  General  Committee, 
25  App.  Div.  339,  49  N.  Y.  Supp.  723,  and  In 
re  Morgan,  114  App.  Div.  45,  .99  N.  Y.  Supp. 
775,  cited  in  Chief  Justice  McBride's  opinion, 
are  all  exactly  similar,  in  principle  and  in 
questions  involved,  to  the  case  of  Boise  City 
v.  Clark,  supra,  and  are  no  more  in  point. 
It  will  be  noticed  that  in  every  one  of  them 
there  was  a  real  lawsuit  between  real  adver- 
sary parties.  In  no  one  of  them  did  the 
court  go  outside  of  the  issues  made  by  the 
pleadings. 

There  is  no  case  cited,  and  I  do  not  think 
any  one  can  be  found,  in  which  the  court 
has  deliberately  and  intentionally  gone  clear . 
outside  of  the  Issues  (as  we  are  asked  to  do) 
and  decided  questions  which  were  not  and 
never  had  been  in  the  case. 

If  we  do  this  we  are  not  following  any 
beaten  path;  we  have  no  precedents;  we  are 
cutting  the  fences  that  have  marked  the 
boundaries  of  proper  judicial  authority  ever 
since  we  have  had  English-speaking  courts. 
The  common  law  never  gave  us  any  such  au- 
thority. Neither  did  the  state  constitution, 
nor  has  the  legislature.  Our  only  pretence  of 
authority  will  be  the  invitation  of  public  of- 
ficers, who  have  no  more  statutory  right  to 
invite  us  to  make  the  decision  than  we  have 
to  accept  the  invitation. 

I  do  not  wish  to  quibble  or  to  shirk  my 
share  of  responsibility  in  deciding  any  ques- 
tion that  is  properly  before  the  court  Nei- 
ther am  I  willing  to  be  stampeded  into  a  de- 
cision I  have  no  right  to  make,  nor  to  rush 
headlong  to  the  exercise  of  powers  I  do  not' 
possess,  in  order  that  I  may  have  the  satis- 
faction or  the  notoriety  of  helping  to  decide 
some  important  question.  * 

This  is  not  a  case  where  the  questions  pre- 
sented have  become  merely  academic,  after 
the  case  was  commenced,  by  reason  of  the 
lapse  of  time.  Here  the  question  as  to  who 
will  be  governor  if  the  secretary  of  state  re- 
signs, or  if  another  governor  should  be  elect- 
ed at  the  election  In  1920,  never  was  In  the 
case,  and  could  not  be,  for  no  such  state  of 
facts  yet  exists.  The  question  may  never 
arise.  Mr.  Olcott  may  never  resign  as  secre- 
tary of  state.  He  may  run  for  governor  him- 
self at  the  next  election. 

To  accept  and  amplify  Mr.  Chief  Justice 
McBRLDE'S  homely  Illustration,  this  is  not 
a  case  where  any  one  has  suggested  to  "cut 
the  dog's  tall  off  by  inches."  It  Is  a  case 
where,  because  one  dog  has  a  broken  tall 
which  needs  amputation,  we  are  asked  to 
drag  in  the  other  dogs  in  the  community  and 
mutilate  them,  because  their  tails  might  pos- 
sibly be  broken  at  some  time  in  the  future. 

If  another  secretary  of  state,  elected  at 
the  next  election,  shall  claim  the  office  of 
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governor,  he  will  have  a  right  to  be  heard. 
There  will  then  be  an  actual  controversy, 
and  I  think  he  ought  not  to  be  foreclosed,  by 
any  premature  decision  we  may  now  make, 
in  a  "mock  trial"  on  a  "moot"  question  in 
an  arranged  and  fictitious  lawsuit. 

As  a  citizen,  I  have  a  more  or  less  well- 
defined  opinion  as  to  all  the  questions  sug- 
gested here,  formed  partly  from  my  own  im- 
pressions and  partly  from  the  briefs  of  the 
attorney  general,  and  those  of  public  spirited 
citizens,  who,  at  the  invitation  of  the  court, 
have  taken  enough  time  from  their  private 
business  to  file  more  or  less  careful  briefs 
in  the  case.  If  I  should  don  my  official  robe 
and  attempt  to  give  my  half-baked  street 
opinions  judicial  utterance,  I  would  agree 
with  Mr.  Chief  Justice  McBRIDE  as  to  the 
result,  but  not  as  to  the  reasoning  or  analo- 
gies by  which,  he  has  reached  that  result. 
On  the  other  hand,  I  should  agree  with  Mr. 
Justice  HARRIS  as  to  his  reasoning,  up  to  a 
certain  point,  but  not  as  to  the  result  reached 
by  him.  But  if  I  should  attempt  to  do  so, 
some  other  judge  succeeding  me.  might  prop- 
erly refuse  to  give  my  opinion  any  binding 
force.  He  might  well  conclude  that  it  takes 
more  than  a  judge  and  a  gown  to  make  a  Ju- 
dicial decision. 

I  shall  content  myself,  therefore,  with  the 
expression  of  an  opinion  on  the  questions 
really  in  issue,  and  upon  which,  as  I  under- 
stand, we  are  all  agreed. 

BURNETT,  J.  (concurring  In  part).  In 
this  case  an  alternative  writ  of  mandamus 
was  issued  out  of  this  court,  directed  to  the 
defendant,  from  which,  barring  a  clerical 
omission,  we  learn  In  substance  that  James 
Withycombe,  the  duly  elected  and  inaugu- 
rated governor  of  the  state,  died  March  3, 
1919,  at  which  time  the  petitioner,  Ben  W. 
Olcott  was  the  duly  elected,  qualified,  and 
acting  secretary  of  state  and  has  since  then 
continued  to  hold  the  latter  office.  It  is  fur- 
ther recited  that  on  April  1,  1919,  the  secre- 
tary of  state  Issued  a  warrant  In  favor  of 
Ben  W.  Olcott  for  $336,  in  payment  of  the 
salary  due  him  for  service  as  governor  of 
the  state  from  March  7  to  March  31,  Inclu- 
sive, 1919,  which  warrant  the  petitioner 
herein  has  presented  to  the  defendant  as 
state  treasurer  and  the  latter  fails  and  refuses 
to  pay  the  same,  although  there  is  money  In 
his  hands  applicable  to  the  payment  of  the 
salary  of  the  governor.  By  the  writ,  the  de- 
fendant was  required  to  show  cause  why  he 
had  not  paid  the  warrant  On  the  return  day 
the  defendant  demurred,  not  to  the  petition 
for  the  writ,  but  as  the  statute  requires  (L.  O. 
L.  {  618),  to  the  writ  itself,  on  the  ground 
that  It  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant. 

The  sole  question  presented  Is  whether 
the  defendant  is  right  in  refusing  to  pay  the 


warrant  In  question.  We  have  nothing  to 
do  with  the  petition.  It  hat  performed  Its 
office  in  securing  the  Issuance  of  the  writ, 
for,  as  shown  in  sections  618,  619,  and  620, 
I*.  O.  the  pleadings  in  a  proceeding  by 
mandamus  are  the  alternative  writ,  the  de- 
murrer or  answer  to  the  same,  and  the  demur- 
rer or  reply  to  the  answer,  and  none  others 
are  allowed.  They  are  to  "have  the  same 
effect  and  to  be  construed  and  may  be  amend- 
ed in  the  same  manner  as  pleadings  in  an 
action." 

Admitted,  as  it  is,  that  the  regularly  elect- 
ed governor  died  during  his  incumbency  in 
office  and  that  the  petitioner  here  was  at  the 
time  the  duly  elected,  qualified,  and  acting 
secretary  of  state,  we  are  not  at  present  con- 
cerned about  whether  he  Is  performing  the 
duties  of  the  office  of  governor  as  de  facto 
r  de  jure  governor,  or  merely  by  virtue  of  the 
uthority  vested  in  him  as  secretary  of  state, 
or,  in  other  words,  as  an  alternate  upon 
whom  the  constitution  imposes  the  functions 
of  governor  In  case  of  the  death  of  the  latter 
officer.  So  far  as  public  interests  are  con- 
cerned or  the  rights  of  the  people  are  in- 
volved, it  matters  not  in  which  of  the  two 
suggested  capacities  the  duties  and  the  au- 
thorities of  the  executive  office  are  exercised, 
so  they  are  performed.  It  Is  said  In  the 
writ: 

"That  under  and  by  virtue  of  section  8,  art 
5,  of  the  constitution  of  Oregon,  the  office  of 
governor  and  the  duties  thereof  devolved  upon 
the  secretary  of  state,  and  that  on  -the  7th  day 
of  March,  1919,  petitioner,  Ben  W.  Olcott  took 
the  oath  of  office,  and  that  since  that  time  he 
has  been  and  now  is  the  governor  of  the  state 
of  Oregon." 

This  states  but  a  mere  conclusion  of  law 
and  presents  no  issuable  fact.  Neither  is  it 
directly  averred  that  the  petitioner  has  per- 
formed any  of  the  duties  or  exercised  any  of 
the  powers  of  governor.  It  is  presumed, 
however,  that  official  duty  has  been  regularly 
performed,  whether  It  be  that  of  the  secre- 
tary of  state  or  that  of  a  successor  to  a  de- 
ceased governor.  Indeed,  it  may  well  be 
doubted  whether  an  auditing  officer  can  as- 
sume to  pass  upon  the  amount  or  quality  of 
service  of  any  Individual  upon  whom  official 
duties  have  been  cast  by  operation  of  law. 

Coming  to  the  precise  question  of  whether 
the  petitioner  Is  entitled  to  the  salary  which 
otherwise  would  have  been  paid  to  the 
elected  governor  had  he  survived,  the  rule 
is  well  stated  In  Preston  v.  United  States 
(D.  C.)  87  Fed.  417,  418,  thus: 

"If  there  be  no  incompatibility  between  the 
respective  duties  of  the  two  offices  or  employ- 
ments, and  the  functions,  of  each  are  separate 
and  distinct  he  is  entitled  to  recover  two  com- 
pensations." 

Section  8,  art  5,  of  the  constitution,  reads 
thus: 
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"In  case  of  the  removal  of  the  governor  from 
office,  or  of  hie  death,  resignation,  or  inability  to 
discharge  the  duties  of  the  office,  the  same  shall 
devolve  on  the  secretary  of  state ;  and  in  case 
of  the  removal  from  office,  death,  resignation,  or 
inability,  both  of  the  governor  and  secretary  of 
etate,  the  president  of  the  senate  shall  act  as 
governor,  nntil  'the  disability  be  removed,  or  a 
governor  be  elected."  - 
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Whatever  view  may  be  taken  of  this  clause 
of  the  fundamental  law,  as  to  the  capacity 
in  which  the  petitioner  shall  administer  the 
duties  of  the  chief  executive,  It  is  plain  that 
by  force  of  the  constitution  Itself  the  duties 
of  the  two  offices  are  not  Incompatible  with 
each  other,  however  separate  and  distinct 
they  may  be.  In  other  words,  the  constitu- 
tion Itself  casts  the  performance  of  the  du- 
ties of  both  offices  upon  the  same  individual 
under  certain  circumstances,  with  the  result 
that  they  are  constitutionally  compatible 
with  each  other.  Under  such  circumstanc- 
es, the  extra  duty  having  been  performed, 
as  we  must  presume  it  has  been,  the  pe- 
titioner is  entitled  to  the  compensation  which 
the  law  provides  for  such  service.  As  stat- 
ed by  Mr.  Chief  Justice  BIgelow  in  State  ex 
rel.  v.  La  Grave,  23  Nev.  216,  45  Pac.  243, 
35  L.  R.  A.  233: 

"Another  reason  that  may  be  offered  for  this 
conclusion  is  that  it  is  a  general  principle  of 
justice  and  right  that,  when  one  legally  per- 
forms the  duties  of  an  office,  he  should  be  enti- 
tled to  the  emoluments  thereof." 

In  United  States  v.  Saunders,  120  U.  S. 
126,  7  Sup.  Ct  467,  30  L.  Ed.  594,  the  claim- 
ant drew  a  salary  as  clerk  of  a  committee  of 
congress  and  likewise  as  clerk  in  the  presi- 
dent's office.  The  duties  of  the  two  were  held 
not  to  be  Incompatible,  and  hence  his  claim 
was  allowed  for  both  salaries.  In  State  v. 
Roddle,  12  9.  D.  488,  81  N.  W.  980,  the  de- 
fendant was  a  secretary  of  state  and  likewise 
was  made  by  a  statute  a  member  of  the  state 
committee  on  brands  and  marks,  carrying 
with  it  an  additional  compensation,  and  It 
was  held  that  he  was  entitled  to  both  emolu- 
ments. Similarly,  in  State  ex  rel.  v.  Walker, 
97  Mo.  962,  the  individual  who  held  the  office 
of  secretary  of  state  and  was  also  a  member 
of  the  board  of  equalization  was  allowed  pay 
for  both  positions.  In  Scranton  School  Dis- 
trict v.  Simpson,  138  Pa.  202,  19  Atl.  359,  and 
In  McCauley  v.  School  District,  133  Pa.  493, 
19  Atl.  410,  the  occupant  of  the  office  of  city 
treasurer,  who  was  ex  officio  treasurer  of  the 
school  district,  was  allowed  the  statutory 
compensation  for  both  positions.  The  same 
doctrine  is  taught  in  United  States  v.  Mac- 
daniel,  7  Pet  1,  8  L.  Ed.  587 ;  United  States  v. 
Ripley,  7  Pet  18,  8.L.  Ed.  593;  United  States 
v.  FUlebrown,  7  Pet  28,  8  L.  Ed.  596 ;  and  in 
Mllnor  r.  Metz,  16  Pet  221, 10  L.  Ed.  943.  In 
Love  v.  Baehr,  47  Cal.  364,  the  attorney  gen- 
eral, to  whom  was  allowed  by  law  a  statu- 


tory salary,  was  also  made  a  member  of  the 
board  of  examiners,  carrying  with  it)  a 
special  additional  compensation,  and  he  was 
sustained  in  his  claim  for  both  emoluments. 
In  re  Conrad  (C.  C.)  15  Fed.  641,  is  a  case 
where  the  same  individual  was  claiming  fees 
as  chief  supervisor  and  as  a  United  States 
commissioner,  and  his  claim  was  sustained; 
and  in  Smith  v.  Waterbury,  54  Conn.  174, 
7  Atl.  17,  the  city  attorney  had  a  salary  al- 
lowed to  him  by  law  and  a  statute  allowing 
him  certain  fees  for  special  services  was 
sustained.  In  other  words,  the  common 
sense  prlncijjje  is  that  he  who  performs 
services  enjoined  upon  him  by  law  is  entitled 
to  the  compensation  provided  by  the  same 
law  of  those  particular  services,  in  the  ab- 
sence of  anything  restricting  the  emolument 
to  a  single  office. 

It  Is  true  that  section  10  of  article  2  of  the 
organic  law  declares  that: 

"No  person  holding  a  lucrative  office  or  ap- 
pointment under  the  United  States  or  under 
this  state  shall  be  eligible  to  a  seat  in  the  legis- 
lative assembly ;  nor  shall  any  person  hold  more 
than  one  lucrative  office  at  the  same  time,  except 
as  in  this  constitution  expressly  permitted." 

This  must  be  read  in  connection  with  sec- 
tion 8  of  article  5,  already  quoted.  If  the 
latter  section  be  construed  to  invest  the  pe- 
titioner with  the  office  of  governor  both  de 
facto  and  de  jure,  it  would  constitute  an  ex- 
ception within  the  meaning  of  section  10  of 
article  2.  On  the  other  hand,  if  it  be  held 
that  he  is  merely  exercising  functions  of  the 
office  of  secretary  of  state  visited  upon  him 
on  account  of  the  death  of  the  elected  govern- 
or, he  would  not  be  holding  more  than  one 
lucrative  office  within  the  meaning  of  the  lat- 
ter section. 

This  disposes  of  the  question  presented  by 
the  pleadings  for  our  consideration.  All  else 
respecting  the  length  of  time  the  petitioner 
shall  perform  the  duties  «of  governor,  or 
whether  he  has  authority  to  resign  the  office 
of  governor  or  resign  the  office  of  secretary 
of  state  and  continue  to  hold  as  governor,  or 
whether  he  can  obstruct  the  order  of  succes- 
sion provided  by  section  8  of  article  5  by  ap- 
pointing a  secretary  of  state  to  succeed  him- 
self, Is  not  presented  by  the  instant  record, 
and  any  attempt  to  dispose  of  these  matters 
in  this  proceeding  would  be  gratuitous  dic- 
tum. The  only  excuse  for  discussing  those 
questions  is  found  not  in  any  allegation  even 
of  the  petition  itself,  and  much  less  in  the 
writ  which  is  the  primary  pleading,  but  only 
in  the  last  clause  of  the  prayer  of  the  peti- 
tion, as  follows: 

"And  this  petitioner  particularly  prays  that 
this  court  will  define  his  duties  and  powers  in 
relation  to  the  office  of  governor." 

Nowhere  In  the  record  does  the  petitioner 
intimate  any  desire  for  advice  or  decision 
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about  his  right  to  resign  any  office,  or  con- 
cerning the  length  of  time  he  will  be  required 
or  permitted  to  exercise  Its  functions.  As 
already  pointed  out,  the  petition  Is  no  part 
of  the  pleadings.  McLeod  v.  Scott,  21  Or. 
Ill,  26  Pac.  1061,  29  Pac  1 :  Elliott  v.  Oliver, 
22  Or.  44,  29  Pac  1;  Shlvely  v.  Pennoyer, 
27  Or.  33,  89  Pac.  396.  The  clause  of  Its 
prayer,  If  Indeed  we  may  consider  It  at  all, 
amounts  simply  to  a  request  for  the  court  to 
give  counsel  to  the  petitioner  on  a  question 
not  presented  by  the  record.  It  does  not 
call  for  any  decision.  It  Is  said  in  section 
957,  L.  O.  L.:  , 

"Any  judicial  officer  may  act  as  an  attorney 
in  any  action,  suit,  or  proceeding  to  which  he  Is 
a  party  or  in  which  he  Is  directly  interested.  A 
judge  of  the  county  court  or  justice  of  the 
peace,  otherwise  authorized  by  law,  may  act  as 
an  attorney  In  any  court  other  than  the  one 
of  which  he  is  judge,  except  in  an  action,  suit, 
or  proceeding  removed  therefrom  to  another 
court  for  review;  but  no  judicial  officer  shall 
act  as  attorney  in  any  court,  or  otherwise  other 
than  as  in  this  section  allowed.  •  •  • M 

In  effect,  at  least.  If  we  undertook  to  ad- 
vise the  petitioner  concerning  "his  duties 
and  powers  in  relation  to  the  office  of  govern- 
or" we  would  violate  this  provision  of  the 
statute.  Moreover,  as  declared  In  chapter 
196,  Laws  1915,  it  Is  the  function  of  the  at- 
torney general,  when  requested  to  do  so  by 
any  state  official,  to  give  his  opinion  in  writ- 
ing upon  any  question  submitted  to  him  in 
which  the  state  of  Oregon  may  have  an  in- 
terest, and  he  shall,  when  requested,  give 
legal  advice  to  any  of  said  officials,  boards, 
or  commissions.  For  this  court  or  Its  mem- 
bers to  give  such  counsel  as  the  petitioner  In 
his  prayer  requests  would  be  to  usurp  the 
functions  of  the  attorney  general  in  contra- 
vention of  section  1  of  article  3  of  the  con- 
stitution, dividing  the  powers  of  government 
into  three  separate  departments,  the  legis- 
lative, the  executive,  including  the  adminis- 
trative, and  the  judicial,  and  forbidding  any 
person  charged  with  official  duties  under  one 
of  these  departments  to  exercise  any  of  the 
functions  of  another.  All  we  are  called  upon 
by  the  record  before  us  to  decide  Is  the  issue 
of  law  presented  by  the  demurrer  to  the 
writ.  All  beyond  that  would  be  unwarranted 
and  would  not  bind  any  one.  We  could  not 
compel  the  petitioner  to  resign  either  the 
office  of  secretary  of  state  or  of  governor,  nor 
could  we  restrain  him  on  the  record  from 
doing  either  of  those  acts,  any  more  than  we 
could  direct  him  in  the  care  of  his  children 
or  the  investment  of  his  money.  It  would 
present  a  situation  thus  described  in  3 
Words  &  Phrases,  2052: 

"The  mere  dictum  of  a  judge  is  not  the  de- 
cision of  a  court.  There  is  nothing  authorita- 
tive in  a  case  except  what  is  required  to  be  de- 


cided to  reach  the  final  judgment,  and  what,  by 
the  judgment,  becomes  res  ad  judicata  between 
the  parties  as  to  the  subject-matter  of  the  suit. 
Love  v.  Miller,  53  Ind.  294,  21  Am.  Rep.  192. 
'An  obiter  dictum  is  a  gratuitous  opinion,  an  in- 
dividual impertinence,  which,  whether  it  be  wise 
or  foolish,  right  or  wrong,  bindeth  none,  not 
even  the  lips  that  utter  it  Old  Judge'— taken 
from  the  title-page  of  a  work  dn  'Obiter  Dicta,' 
published  by  John  D.  Allen,  New  York,  1885. 
Hart  v.  Stribling,  6  South.  455,  456,  25  Fla. 
433." 

For  these  reasons  I  concur  in  the  direc- 
tion that  a  peremptory  writ  issue  command- 
ing the  state  treasurer  to  pay  to  the  peti- 
tioner the  amount  of  the  warrant  In  question ; 
but  I  object  to  the  gratuitous  statement  in 
the  opinion  of  Mr.  Justice  JOHNS  about  the 
length  of  time  the  petitioner  may  discharge 
the  duties  of  the  chief  executive  of  the 
state,  as  not  within  the  issue  presented  by 
the  record  and  not  even  requested  by  either 
party. 


(75  OkL  16) 

STATE  ex  rel.  DALE  et  al..  State  Bar  Com'ra, 
v.  CURD.   (No.  9978.) 

(Supreme  Court  of  Oklahoma.  May  27,  1919.) 

(ByUabut  lo  the  Court.) 

1.  Revocation  of  Attohnet's  License  — 

Statute. 

Under  the  third  subdivision  of  section  252, 
Rev.  Laws  1910,  the  license  of  an  attorney  at 
law  may  be  revoked  for  the  willful  violation 
of  any  of  the  duties  of  an  attorney  or  coun- 
sellor. 

2.  Attobnet  and  Client  «=>5S(2)  —  Disbab- 
ment— Evidence. 

The  evidence  in  the  record  examined,  and 
found  to  fully  support  the  referee's  findings 
of  fact  and  conclusions  of  law  that  the  respond- 
ent has  willfully  violated  his  duties  as  an  attor- 
ney and  counselor  at  law,  and  is  guilty  of  un- 
ethical and  unprofessional  conduct  in  the  prac- 
tice of  his  profession,  for  which  his  license  to 
practice  law  should  be  revoked,  and  the  ref- 
eree's report  is  therefore  approved,  and  the 
license  of  the  respondent  to  practice  law  is  re- 
voked. 

Original  proceedings  by  the  State  of 
Oklahoma,  on  relation  of  Frank  Dale  and 
others,  as  the  State  Bar  Commissioners  of 
the  State  of  Oklahoma,  for  the  disbarment 
of  Edward  Curd.   Respondent  disbarred. 

E.  L.  Fulton,  of  Oklahoma  City,  for  re- 
lators. 

N.  A.  Gibson  and  W.  J.  Crump,  both  of 
Muskogee,  for  respondent 

RAINEY,  J.  This  disbarment  proceeding 
was  commenced  in  this  court  by  the  State 
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Bar  Commission  against  Edward  Curd,  a 
legally  licensed  attorney  under  the  laws 
of  this  state,  and  on  the  26th  day  of  June, 
1918,  the  Honorable  P.  D.  Brewer  was  ap- 
pointed by  this  court  as  referee  to  hear  the 
evidence  and  to  report  his  findings  of  fact 
and  conclusions  of  law  based  thereon.  On 
March  5,  1919,  the  honorable  referee  filed 
his  report,  containing  the  following  findings 
of  fact,  conclusions  of  law,  and  recommenda- 
tion: 

"Findings  of  Fact 

"1.  Yonr  referee  finds  that  at  all  the  times 
mentioned  in  the  petition  for  disbarment  and 
in  this  report  Edward  Curd,  the  respondent, 
was  and  now  is  a  highly  intelligent  and  edu- 
cated man  and  a  duly  and  legally  licensed  at- 
torney at  law,  with  authority  to  practice  law  in 
this  and  the  other  courts  of  the  state  of  Okla- 
homa. 

**2.  Your  referee  finds  that  at  all  the  times 
mentioned  in  said  petition  for  disbarment  and 
in  this  report  the  said  respondent  was  employ- 
ed and  acting  as  the  attorney  for  the  guardian 
of  Sarah  Rector,  a  minor  Creek  freedwoman, 
and  for  her  estate,  which  was  a  very  large 
one,  and  as  such  attorney  conducted  and  han- 
dled all  of  the  legal  business  in  which  said  es- 
tate, or  the  guardian  as  such,  was  interested. 

"3.  Your  referee  finds  that,  while  said  re- 
spondent was  acting  as  such  attorney  for  the 
guardian  and  the  estate  of  the  said  Sarah  Rec- 
tor, the  said  estate,  under  orders  of  the  coun- 
ty court  of  Muskogee  .county,  Oklahoma,  made 
numerous  investments  of  the  surplus  funds  be- 
longing to  said  estate  by  purchasing  farm  lands 
and  city  property;  that  the  proceedings  to  ac- 
complish these  investments  and  through  which 
such  purchases  were  made,  under  petitions  to 
and  orders  of  the  said  county  court,  were  all 
prepared  and  conducted  by  the  said  respondent 
in  the  name  of  the  guardian  of  said  estate; 
said  guardian  acting  in  all  of  them  under  the 
advice  and  with  the  legal  assistance  of  the  said 
respondent. 

"4.  Your  referee  finds  that  the  said  respond- 
ent from  time  to  time  petitioned  for  and  was 
allowed  by  the  county  court  of  Muskogee  coun- 
ty, Oklahoma,  out  of  the  funds  of  said  estate, 
attorney's  fees  and  compensation  for  all  the 
work  done  by  him  for  such  guardian  and  such 
estate,  including  the  work  performed  in  con- 
ducting the  proceedings  for  the  purchase  of  real 
estate,  with  the  funds  of  such  minor  and  here- 
inafter more  specifically  referred  to. 

"5.  Your  referee  finds  that  during  the  year 
1916  (the  exact  date  being  a  little  uncertain) 
E.  A.  Hill,  who  was  a  real  estate  broker  and 
at  the  time  was  representing  Sleeper  &  Scott, 
negotiated  with  this  respondent,  as  the  attor- 
ney for  said  guardian  and  said  estate,  regarding 
the  sale  to  the  estate,  of  certain  real  property; 
that  during  such  negotiations  this  respondent 
informed  Hill  that  there  would  be  a  great  deal 
of  work  necessary  in  getting  the  matter 
through,  and  that  he  would  require  a  fee  or 
compensation  from  Mr.  Hill  therefor;  that  the 
■aid  Hill  finally  agreed  with  the  respondent 
that,  if  the  sale  went  through,  he  would  pay 
said  respondent  two-thirds  of  the  amount  of 
commissions  or  brokerage  that  he  (Hill)  would 
obtain  through  the  transaction;  that  the  re- 


spondent prepared  and  filed  for  the  guardian 
the  petition  for  such  purchase  and  investment, 
and  conducted  the  proceedings  looking  thereto, 
and  obtained  all  the  necessary  orders  and  the 
purchase  was  made.  Thereafter  Hill,  in  .keep- 
ing with  his  agreement  so  to  do,  paid  the  re- 
spondent $1,462.67,  which  was  two-thirds  of 
the  amount  of  the  commissions  growing  out  of 
the  transaction  coming  to  the  said  Hill.  This 
sum  was  taken  to  respondent's  office  in  cash, 
placed  in  an  envelope,  and  left  on  respondent's 
desk,  who  at  the  time  was  not  in  his  offlee. 
After  the  investigation  which  finally  led  to 
these  charges  was  instituted*  the  respondent 
paid  back  to  Hill  this  sum  of  money,  suggest- 
ing at  the  time  that  he  say  nothing  about  it. 

"6.  Your  referee  finds  that  in  1917  (the  ex- 
act date  being  uncertain)  one  W.  O.  McGoffin, 
a  real  estate  broker,  took  up  with  the  respond- 
ent, as  the  attorney  for  said  guardian  and  said 
estate,  negotiations  for  the  sale  to  the  said 
guardian  for  said  estate  of  certain  lands  be- 
longing to  one  Robert  Fike,  and  that  at  the 
suggestions  of  the  respondent  the  said  broker 
agreed  to  pay  respondent  one-half  of  his  brok- 
erage to  become  due  in  the  transaction  if  the 
sale  went  through.  The  respondent,  acting  as 
attorney  for  the  guardian  and  for  said  estate, 
conducted  the  proceedings  and  obtained  the  or- 
der for  the  investment  of  the  minor's  funds  by 
purchasing  the  said  real  estate  for  $57,000. 
Said  McGoffin's  brokerage  out  of  the  transac- 
tion was  $7,000,  out  of  which  he  paid  this  re- 
spondent $3,500,  as  he  had  agreed  to  do.  This 
sum  was  paid  respondent  by .  the  broker  in 
cash,  and  according  to  his  best  memory  in  $100 
bills. 

"7.  Your  referee  finds  that  the  said  W.'G. 
McGoffin,  referred  to  in  the  last  paragraph 
above,  also  sold  to  the  said  estate,  through  ne- 
gotiating the  same  with  the  respondent,' certain 
other  real  estate  belonging  to  a  Mr.  Culbertson, 
in  which  he,  said  McGoffin,  agreed  to  pay  re- 
spondent one-half  of  his  brokerage  if  the  sale 
went  through.  This  transaction  was  conducted 
by  the  respondent  for  the  guardian  and  said 
estate,  and  also  went  through.  In  this  trans- 
action the  broker  paid  the  respondent  $800  for 
his  fees  and  compensation.  This  likewise  was 
paid  in  currency. 

"8.  Your  referee  finds  that  one  W.  M.  Gulag- 
er,  acting  for  himself  and  other  parties  jointly 
interested  with  him,  during  the  year  1915  en- 
tered into  negotiations  with  the  respondent,  as 
attorney  for  said  guardian  and  said  estate,  for 
the  purpose  of  selling  to  said  estate,  through 
said  attorney  and  said  guardian,  certain  farm- 
ing lands  located  near  Ft  Gibson,  Oklahoma, 
the  owners'  price  of  the  land  for  sale  to  said 
estate  being  at  $125  per  acre,  and  in  the  nego- 
tiations with  the  said  respondent  it  was  agreed 
that,  if  the  sale  went  through  at  that  price,  re- 
spondent was  to  be  paid  $10  per  acre  as  his 
fees  or  compensation.  The  respondent,  acting 
for  the  guardian  and  for  said  estate,  prepared 
the  legal  papers,  did  the  legal  work  and  obtain- 
ed the  necessary  orders  to  invest  the  funds  of 
said  estate  in  these  farming  lands,  but  at  a 
less  price  than  the  $125  per  acre.  That  after 
the  sale  went  through  and  was  cleaned  up,  said 
Gulager  settled  with  the  respondent  by  pay- 
ing him  $1,500  for  his  fees  and  compensation 
in  the  matter.  There  may  be  just  a  little  un- 
certainty as  to  how  this  sum  of  money  was 
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paid,  but  it  is  reasonably  certain  it  was  also 
paid  in  cash. 

"9.  Tonr  referee  farther  finds  that  neither 
the  guardian,  nor  Sarah  Rector,  nor  the  county 
judge,  in  whose  court  her  affairs  were  being 
administered,  were  ever  informed  by  the  re- 
spondent, or  knew  that  the  respondent,  while 
acting  as  the  attorney  for  said  guardian  and 
said  minor's  estate,  and  conducting  the  pro- 
ceedings in  the  county  court  for  the  investment 
of  its  funds  in  the  real  estate  hereinbefore  men- 
tioned, was  to  have  or  receive,  from  the  sell- 
ers of  euch  property  to  said  estate,  secret  fees 
or  compensation  whatever. 

"10.  Tour  referee  finds:  That  on  July  24, 
1914,  the  respondent  received  from  said  es- 
tate, under  orders  of  court,  $600  as  attorney's 
fees.  That  respondent  petitioned  for  and  was 
allowed  and  paid  out  of  said  estate  December 
18,  1916,  $1,425  for  services  to  said  guardian 
and  said  estate,  which  payment  included  in 
compensation  as  petitioned  for,  for  handling  the' 
purchase  by  the  estate  of  the  lands  near  Ft 
Gibson,  Oklahoma.  That  on  August  26,  1915, 
the  guardian  petitioned  for  an  order  of  court 
to  be  allowed  to  pay  the  respondent  attorney's 
fees,  reciting  numerous  services  performed  by 
respondent  including  the  purchase  by  the  estate 
of  the  *Fike  lands'  and  that  on  said  date  $1,500 
was  allowed  and  paid  by  order  of  court  out  of 
the  funds  of  the  said  estate.  That  on  August 
5,  1916,  the  court  allowed  the  guardian  to  pay 
respondent  $1,500  for  acting  as  attorney  for 
the  said  guardian  and  said  estate.  That  on 
May  21, 1917,  the  court  allowed  the  guardian  to 
pay  said  respondent  $500  for  conducting  for 
the  estate  the  'Fish  purchase*  and  $500  for 
the  'Dawes  purchase,'  and  said  sums  were  paid. 
That  on  August  11,  1917,  the  guardian  peti- 
tioned the  court  for  authority  to  pay  respond- 
ent, as  attorney  for  the  said  estate,  $875  per 
month  for  the  seven  preceding  months*-  On 
the  same  day  the  court  made  an  order  which 
apparently  allows  $875  for  the  seven  months' 
services.  Whether  this  sum  was  the  total 
amount  received  under  this  order,  or  whether 
he  received  that  much  for  seven  months,  I  am 
unable  to  find. 

"11,  Your  referee  finds  that,  during  the  four 
years  respondent  was  acting  as  attorney  for 
the  guardian  of  the  estate  of  Sarah  Rector, 
he  received  from  the  said  estate,  through  or- 
ders of  court  for  his  services,  the  sum  of  $6,- 
875;  that  during  the  same  period,  and  in  trans- 
actions in  which  he  was  attorney  for  the  guard- 
ian and  the  said  estate,  he  received  from  per- 
sons selling  it  lands  the  sum  of  $7,262.67;  that 
during  the  same  period,  and  while  respondent 
was  representing  the  guardian  and  the  said 
estate,  in  loaning  out  its  surplus  funds,  he  re- 
ceived commissions  and  fees,  from  the  per- 
sons borrowing  them,  the  sum  of  approximate- 
ly $1,200. 

"12.  Your  referee  finds  that,  up  to  the  time 
of  the  commencement  of  the  investigation  which 
finally  led  to  these  disbarment  charges,  the  re- 
spondent Edward  Curd's  reputation  and  stand- 
ing as  a  citizen  and  a  lawyer  in  Muskogee, 
Oklahoma,  and  vicinity,  was  good. 

"13.  In  the  answer  and  response  filed  in  this 
case  by  the  respondent,  the  claim  is  set  forth 
that  the  respondent  acted  in  good  faith,  under 
a  custom  that  had  grown  up  in  Muskogee  coun- 
ty, and  possibly  some  adjoining  counties  in 


this  state,  whereby,  in  the  handling  of  minors' 
estates,  it  was  customary  for  the  attorney  for 
the  guardians  and  the  minors  to  receive  com- 
pensation from  outside  parties  having  dealings 
with  the  estates,  and  some  effort  haB  been 
made  to  establish  this  custom  as  a  fact,  and 
while  it  may  be  true  that  in  numerous  instanc- 
es oil  companies,  in  securing  oil  and  gas  leases 
on  minors'  lands,  have  paid  the  fees  to  the 
guardians'  attorney  for  conducting  the  proceed- 
ings, yet,  so  far  as  I  have  been  able  to  learn, 
this  was  always  done  open  and  above  board, 
with  the  knowledge  of  the  court  and  all  parties 
concerned,  and  for  the  purpose  of  saving  the 
proceeds  of  the  lease  intact  to  the  estate;  but 
I  find  there  was  no  custom  in  Muskogee  coun- 
ty, Oklahoma,  whereby  the  attorney  for  a 
guardian  could  represent  him  in  procuring  the 
investment  of  the  ward's  funds  in  the  pur- 
chase of  real  estate,  and  at  the  same  time, 
without  his  knowledge  or  the  knowledge  of  the 
court,  receive  large  fees  and  compensation 
from  the  owner  of  the  real  estate,  or  his  bro- 
ker, who  was  attempting  to  get  through  the 
sale,  and,  if  there  was  such  a  custom,  its  in- 
herent vice  and  immorality  would  prevent  its 
being  operative  or  affording  a  shield  for  the  at- 
torney acting  under  it 

"Conclusions  of  Law. 

"1.  Your  referee  concludes  as  a  matter  of 
law  that  the  conduct  of  the  respondent  in  ac- 
cepting the  fees  and  compensations  in  the  vari- 
ous transactions  set  out  in  the  above  findings, 
without  the  knowledge  of  his  client  the  guard- 
ian, or  of  the  court  through  which  the  sales 
were  being  conducted,  and  while,  at  the  same 
time,  he  was  the  attorney  and  adviser  of  the 
guardian  and  conducting  the  proceedings  to 
accomplish  the  same  and  receiving  or  expect- 
ing to  receive  compensation  from  the  estate, 
was  a  willful  violation  of  his  duties  as  an  at- 
torney and  counselor. 

"2.  Your  referee  is  of  the  opinion  that  such 
conduct  is  immoral  and  dishonest  and  tends  to 
degrade  and  bring  under  reproach  the  profes- 
sion of  attorney  and  counselor  at  law. 

"3.  Your  referee  is  of  the  opinion  that  it  is 
unsafe  to  risk  any  man  serving  two  masters  at 
the  same  time,  whose  interests  are  diametrical- 
ly opposed  one  to  the  other.  The  relation  of 
attorney  and  client  is  one  of  the  highest  trust 
and  confidence.  The  guardian,  in  making  the 
investments  of  his  ward's  funds  in  these  vari- 
ous land  transactions,  had  a  right  to  rely  upon 
the  judgment  and  advice  of  his  counsel,  and 
that  it  would  be  given  with  an  eye  single  to  the 
interests  of  the  estate,  and  without  the  slight- 
est chance  or  hope  of  reward  from  any  other 
source,  which  might  rise  up  to  blind  the  judg- 
ment or  color  the  advice  given. 

"4.  Your  referee  is  of  the  opinion  that  the 
attempt  to  show  that  the  estate  did  not  suffer 
any  in  these  transactions,  and  that  the  lands 
bought  were  appraised  by'  appraisers  appointed 
by  the  court,  and  were  worth  the  price  paid 
for  them,  is  no  answer  or  justification  for  the 
respondent's  conduct;  nor  does  it  answer  or 
justify  to  show  that  he,  said  respondent  had 
been  allowed  too  little  compensation  for  bis 
services  to  the  estate  by  the  court 

"Recommendation. 
'Tour  referee  recommends  to  the  court  that 
the  respondent  Edward  Curd,  for  and  on  ac- 
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count  of  his  violation  of  his  duties  as  an  at- 
torney and  counselor  at  law  and  of  his  unethi- 
cal and  his  unprofessional  conduct  in  the  prac- 
tice of  his  profession,  as  above  set  out,  should 
be  disbarred  and  his  license  to  practice  law  in 
the  state  of  Oklahoma  revoked. 
"Respectfully  submitted. 

"P.  D.  Brewer,  Referee." 

[1,  2]  In  the  brief  filed  by  counsel  on  be- 
half of  the  respondent,  it  is  stated  that  coun- 
sel do  not  desire  to  impress  upon  the  court 
any  particular  objections  to  the  findings  of 
fact  other  than  as  to  the  mere  matter  of 
error  in  some  of  the  detailed  statements 
therein,  and  our  examination  of  the  record 
shows  that  the  referee's  findings  are  sub- 
stantially correct.  The  defense  made  is  as 
stated  by  the  referee  in  paragraph  13  of 
the  above  findings,  and  since  we  are  in  thor- 
ough accord  with  the  referee's  views  we 
deem  it  unnecessary  to  comment  thereon. 
Under  the  third  subdivision  of  section  252, 
Rev.  Laws  of  1910,  the  license  of  an  at- 
torney at  law  may  be  revoked  for  the  will- 
ful violation  of  any  of  the  duties  of  an  at- 
torney or  counselor.  We  therefore  adopt 
the  findings  of  fact  and  conclusions  of  law 
of  the  honorable  referee,  and  approve  his 
recommendation,  based  thereon,  that  the  re- 
spondent, Edward  Curd,  should  be  disbarred 
and  his  license  to  practice  law  in  the  state 
of  Oklahoma  revoked. 

It  is  therefore  ordered  that  the  license 
heretofore  Issued  by  this  court  to  the  said 
Edward  Curd  be  and  the  same  Is  hereby 
revoked,  and  the  said  Edward  Curd  Is  dis- 
barred from  hereafter  practicing  law  in  the 
courts  of  this  state. 

KANE,       HARRISON,       PITCH  FORD, 
JOHNSON,  and  McNEILL,  JJ.,  concur. 
OWEN,  a  J.,  not  participating. 


(76  Okl.  48) 

SOUTHWESTERN  BELL  TELEPHONE  CO. 
v.  STATE  ex  rel.  PREELING,  Atty.  Gen. 
(No.  10480.)  • 

(Supreme,  Court  of  Oklahoma.   March  25,  1919. 
Rehearing  Denied  June  3,  1919.) 

(Syllabus  by  the  Court.) 

L  Telegraphs  and  Telephones  <8=>26%, 
New,  voL  7A  Key-No.  Series— Rates— In- 
junction—Agents  of  Postmaster  Gen- 

KBAL. 

An  injunction  against  the  collection  of  tel- 
■  ephone  rates  prescribed  by  the  Postmaster  Gen- 
eral and  payable  to  him  for  services  rendered 
by  a  telephone  system,  in  his  possession  and  un- 
der his  control,  and  used  for  the  public  benefit 
and  welfare  as  an  instrumentality  of  war  under 
congressional  resolution  (July  16,  1918,  c  154, 
40  Stat.  904  [U.  S.  Comp.  St.  1918,  §  3115  %x, 


appendix),  and  proclamation  of  the  President 
of  the  United  States  (July  22,  1918),  cannot  be 
granted  in  an  action  against  the  agents  of  the 
Postmaster  General,  carrying  out  his  orders  in 
the  operation  of  such  system,  as  they  have  no 
individual  interest  in  the  controversy,  but  the 
relief  is  in  fact  asked  against  the  Postmaster 
General. 

2.  Telegraphs  and  Telephones  <S=>26%, 
New,  vol.  7A  Key-No.  Series— Telephone 
Rates— Injunction— Postmaster  General 
as  Necessary  Party. 

In  an  action  for  injunction,  where  the 'ef- 
fect of  the  decree  would  be  to  control  the  ac- 
tion of  the  Postmaster  General  in  the  operation 
of  a  telephone  system,  in  his  possession  and  op- 
erated as  a  governmental  agency  for  the  public 
benefit  and  welfare  in  time  of  war,  the  Postmas- 
ter General  is  an  indispensable  party,  his  agents 
through  whom  he  directs  the  operation  having 
no  individual  interest  and  being  without  au- 
thority to  grant  the  relief  asked  for. 

Hardy,  C.  J.,  and  Harrison,  J.,  dissenting. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Parties  «=>32— Equitable  Proceedings 
—Complete  Relief— Necessary  Parties. 

In  actions  of  equitable  cognizance,  the  gen- 
eral rule  is  that  all  parties  materially  interested; 
either  legally  or  beneficially,  in  subject-matter 
of  suit  must  be  made  parties  either  as  plaintiffs 
or  defendants,  so  that  a  complete  decree  may  be 
made  binding  upon  all  parties,  as  unless  neces- 
sary and  indispensable  parties  are  before  the 
court  that  cannot  be  done. 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  for  Injunction  by  State  of  Oklahoma, 
on  relation  of  S.  P.  F  reeling,  Attorney  Gen- 
eral, against  the  Southwestern  Bell  Tele- 
phone Company,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed, with  directions  to  dissolve  the  In- 
junction. 

S.  H.  Harris,  J.  R  Splelman,  and  J.  I. 
Howard,  all  of  Oklahoma  City,  for  plaintiff 
in  error. 

John  A.  Fain,  U.  S.  Atty.,  of  Lawton,'  tr* 
the  United  States. 

S.  P.  Preellng,  Atty.  Gen.,  W.  R.  Bleak 
more,  Asst.  Atty.  Gen.,  and  Paul  A.  Walkei 
of  Oklahoma  City,  for  defendant  in  error. 

OWEN,  J.  This  action  was  brought  by  the 
Attorney  General  In  the  district  court  of 
Oklahoma  county,  for  an  injunction  to  re- 
strain the  Southwestern  Bell  Telephone  Com- 
pany, a  corporation,  and  its  managing  offi- ' 
cers,  Pottingill,  Nims,  Reed,  Noble,  and  West- 
ervelt,  from  charging  or  collecting  from  the 
people  of  Oklahoma,  for  service  in  the  use 
of  the  telephone  lines  of  the  corporation 
within  the  state,  any  sum  or  amount  in  ex- 
cess of  that  prescribed  and  established  by  the 
Corporation  Commission  of  the  state  as  set 
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forth  In  the  schedule  of  rates  and  charges  in 
Its  order  of  February  1,  1918.  A  temporary 
Injunction  was  Issued,  and  the  Telephone 
Company  appeals  to  this  court 

The  Attorney  General  alleged  that  the 
telephone  company  and  the  other  defend- 
ants, officers,  and  employes  of  the  corpora- 
tion conformed  In  all  respects  to  the  regula- 
tions of  the  Corporation  Commission  as  to 
rates  established  prior  to  the  21st  day  of 
January,  1919;  that  since  that  date  the  em- 
ployes and  officers  of  the  telephone  company, 
in  subservience  to  an  order  made  by  the 
Postmaster  General  of  the  United  States, 
have  been  charging  rates  for  all  telephone 
service  other  and  In  excess  of  the  rates  fixed 
by  the  Corporation  Commission.  It  is  alleged 
that  the  President  of  the  United  States,  on 
July  22,  1918,  assumed  possession  and  con- 
trol of  the  telephone  system  of  the  defendant 
company,  through  Postmaster  General  Burle- 
son, by  virtue  of  a  joint  resolution  of  Con- 
gress (July  16,  1918,  c.  154,  40  Stat  904  tU. 
S.  Comp.  St.  1918,  §  8115%  x,  appendix]),  and 
ever  since  said  time  the  defendants  claim  to 
have  been  operating  the  business  and  tele- 
phone system  of  the  defendant  company  under 
the  supervision  and  control  of  the  Postmaster 
General.  It  is  alleged  that  the  Postmaster 
General  Is  purporting  to  act  in  pursuance  to 
the  proclamation  of  the  President  made  in 
virtue  of  the  joint  resolution  of  Congress, 
and,  acting  as  such,  has  made  and  promul- 
gated a  certain  order  or  bulletin,  fixing  rates 
and  charges  for  toll  service  in  the  transmis- 
sion of  messages  over  the  telephone  system  of 
defendant  company  between  persons  and 
places  within  the  state  different  from  the 
rates  prescribed  and  established  by  the  Cor- 
poration Commission.  It  is  alleged  that  the 
defendants,  assuming  to  act  as  the  agents  of 
the  Postmaster' General  and  under  his  direc- 
tion, will  continue  to  exact  these  rates  for 
whatever  service  they  render  to  the  citizens 
of  the  state  unless  enjoined  from  so  doing. 
It  is  also  alleged  that  all  revenues  of  the 
telephone  company  are  in  the  possession  and 
are- dally  being  taken  into  the  possession  of 
the  Postmaster  General,  and  such  revenues 
collected  from  the  people  of  the  state  are  not 
liable  to  seizure  upon  execution,  and  to  seize 
or  restrain  any  of  the  property  of  the  de- 
fendant company  would  operate  to  Interfere 
with  the  transmission  of  communications  of 
the  national  government,  and  would  there- 
fore constitute  the  use  of  force  beyond  the 
power  of  the  state,  and  would  be  an  lnter- 
,  ference  with  a  governmental  agency. 

The  prayer  is  that  the  defendants  be  en- 
joined from  charging  or  collecting  any  sum 
greater  or  in  excess  of  the  amount  pre- 
scribed by  the  order  and  regulation  of  the 
Corporation  Commission. 

The  defendants  by  way  of  special  plea  to 
the  Jurisdiction  of  the  court  pleaded  the 
Joint  resolution  of  Congress  by  the  terms  of 
which  the  President  was  authorized  to  take 


REPORTER  (OkL 

possession  and  assume  control  of  the  tele- 
phone system,  and  to  operate  the  same  in 
such  manner  as  may  to  him  appear  to  be 
needful  or  desirable  for  the  duration  of  the 
war ;  the  proclamation  of  the  President  tak- 
ing possession,  assuming  control  and  super- 
vision, and  directing  that  such  supervision, 
possession,  control,  and  operation  should  be 
exercised  by  and  through  the  Postmaster 
General,  and  that  such  duties  imposed  upon 
the  Postmaster  General  should  be  exercised 
through  the  owners,  managers,  board  of  di- 
rectors, officers,  and  employes  of  the  tele- 
phone system  until  otherwise  ordered,  not  be- 
yond the  date  of  the  proclamation  of  the 
President 'of  the  exchange  of  ratifications  of 
the  treaty  of  peace;  that  pursuant  to  the 
authority  vested  in  the  President  and  Post- 
master General,  the  Postmaster  General  se- 
lected and  created  an  operating  board 
charged  with  the  detail  work  of  carrying  out 
orders  of  the  Postmaster  General,  and  since 
the  taking  over  of  the  telephone  system,  the 
Postmaster  General,  or  his  agents  or  board 
of  control,  has  In  every  respect  assumed  and 
exercised  full  control  and  supervision  over 
the  defendant  company  and  its  property,  em- 
ployes, rates,  and  operating  methods,  and  the 
defendant  corporation,  its  employes  and  code- 
fendants,  is  In  no  manner  conducting  said 
telephone  business  or  controlling  the  persons 
engaged  In  connection  therewith,  and  has  no 
power  or  supervision  over  said  business,  for 
the  reason  that  said  •  business  Is  in  every 
sense  and  respect  In  the  possession  and  un- 
der the  control  of  and  being  operated  by  the 
Postmaster  General;  that  the  defendant  com- 
pany and  Its  codefendants  have  no  power  or 
authority  to  obey  in  connection  with  the 
management  orders  or  directions  of  the  Cor- 
poration Commission,  or  any  power  or  au- 
thority other  than  that  of  the  government 
of  the  United  States  through  the  Postmaster 
General ;  that  the  government  of  the  United 
States,  or  the  Postmaster  General,  is  the 
proper  party  against  whom  any  suit  or  pro- 
ceeding may  be  maintained  affecting,  con- 
trolling, or  limiting  the  power  and  authority 
of  the  Postmaster  General  in  the  manage- 
ment, operation,  and  control  of  the  defendant 
telephone  company. 

[3]  The  general  rule  in  actions  of  equitable 
cognizance  is  that  all  persons  materially  in- 
terested, either  legally  or  beneficially,  In 
the  subject-matter  of  the  suit  must  be  made 
parties,  either  as  plaintiffs  or  defendants,  so 
that  a  complete  decree  may  be  made,  binding 
upon  all  parties.  The  court  cannot  properly 
adjudicate  matters  involved  in  a  suit  where 
it  appears  that  necessary  and  indispensable 
parties  to  the  proceedings  are  not  before  the 
court.  16  Cyc  p.  181;  Fla.  L.  R.  A  P.  Co. 
v.  Anderson,  50  Fla.  501,  39  South.  392; 
Stories'  Eq.  PI.  I  271. 

H,  2]  The  Attorney  General  argues  the 
Joint  resolution  of  Congress  does  not  give  the 
President  the  right  to  fix  rates,  and  there- 
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fore  it  la  not  necessary  to  make  the  Post- 
master General  a  party,  because  he  Is  ex- 
ceeding his  authority,-  and  that  the  defend- 
ants should  not  be  treated  as  agents  and  em- 
ployes of  the  United  States  government,  but 
as  individuals  who  are  threatening  to  per- 
petuate an  unlawful  act  outside  of  their  of- 
ficial functions. 

It  appears  the  money  collected  from  the 
people  is  under  the  control  of  and  daily  paid 
to  the  Postmaster  General,  the  telephone 
company  to  receive  a  specified  sum  from  the 
government  for  the  use  of  Its  property.  The 
effect  of  the  injunction  asked  for,  if  binding 
upon  the  Postmaster  General,  would  be  to 
interfere  with  a  governmental  agency  during 
the  prosecution  of  war.  So  far  as  this  case 
is  concerned,  under  the  terms  of  the  joinC 
resolution  pleaded  by  the  Attorney  General, 
the  duration  of  the  war  will  be  until  the 
proclamation  by  the  President  of  the  ex- 
change of  ratifications  of  the  treaty  of  peace. 
If  the  injunction  would  have  no  effect  upon 
the  Postmaster  General,  then  It  would  be  a 
useless  act  to  enjoin  the  persons  named  as 
defendants,  for  the  reason  that  the  Post- 
master General  might  install  other  employes 
in  their  places  and  continue  in  force  the 
rates  sought  to  be  enjoined. 

This  identical  question  was  presented  to 
the  Supreme  Court  of  Louisiana  recently  in 
the  case  of  ltailroad  Commission  and  Attor- 
ney General  of  La.  v.  Cumberland  T.  &  T. 
Co.  and  Albert  L.  Burleson,  Postmaster  Gen- 
eral, and  It  was  there  held  that  the  authority 
of  the  President  to  take  possession  and  as- 
sume control  of  the  telephone  companies  for 
national  security  or  defense,  and  to  operate 
same  in  such  manner  as  may  be  needful  or 
desirable  for  the  duration  of  the  war,  clear- 
ly includes  the  power  to  fix  and  collect  rates. 
But  in  view  of  the  conclusion  we  have  reach- 
ed we  deem  It  unnecessary  to  determine  the 
question  whether  the  President,  acting 
through  the  Postmaster  General,  exceeded 
his  authority  In  promulgating  the  rates  com- 
plained of.  Under  the  congressional  resolu- 
tion he  was  given  the  right  to  take  posses- 
sion when  he  deemed  it  necessary  and  ex- 
pedient to  do  so,  and  to  control  the  tele- 
phone system,  including  all  of  its  property 
and  appurtenances,  In  such  manner  as  he 
might  deem  needful  and  desirable  for  the 
public  defense  and  welfare  for  the  duration 
of  the  war.  It  Is  alleged  the  President  took 
possession  of  the  entire  property,  and  that 
the  revenues  of  the  telephone  company  are 
in  the  possession  and  under  the  control  of 
the  Postmaster  General,  and  unless  the  de- 
fendants are  restrained  they  will  continue, 
under  the  directions  of  the  Postmaster  Gen- 
eral, and  assuming  to  act  as  his  agents,  to 
pay  the  revenues  to  the  Postmaster  General. 
Thus  it  clearly  appears  the  defendants  have 
no  personal  interest  in  the  rates  collected, 
and  are  without  power  or  authority  to  grant 
the  relief  prayed  for. 


The  collection  of  the  money,  the  entire 
subject-matter  of  the  action,  is  directed  and 
controlled  by  the  President  under  the  terms 
of  a  war  measure,  for  the  public  defense,  and 
when  received  is  the  property  of  the  United 
States.  The  defendants  cannot  be  consid- 
ered as  acting  merely  as  the  agents  of  the 
telephone  company,  or  hi  their  capacity  as 
individuals,  but  solely  as  the  agents  of  the 
President  of  the  United  States,  under  the 
Postmaster  General,  In  his  possession  and 
control  of  the  entire  system,  which  includes 
alL,  the  property  and  revenues  of  the  tele- 
phone company.  Whatever  is  done  by  -these 
agents  in  connection  with  their  management 
and  operation  of  the  telephone  lines  is  done 
by  the  President,  through  them  in  their  ca- 
pacity as  agents.  Therefore  the  injunction 
seeking  to  restrain  the  management  and  op- 
eration of  the  telephone  system  is  in  effect 
a  suit  against,  and  the  purpose  of  which  Is  to 
control  the  Postmaster  General,  and  he  is 
a  necessary  and  indispensable  party. 

In  the  case  of  Belknap  v.  S child,  161  U.  S. 
10,  16  Sup.  Ct.  443,  40  L.  Ed.  689,  it  was 
held  that  an  injunction  against  the  Infringe- 
ment of  a  patent  by  the  use  of  a  gate  which 
is  a  part  of  a  dry  dock  in  the  navy  yards, 
put  in  place  by,  and  the  property  of,  the 
United  States,  and  used  for  public  benefit, 
would  not  lie  to  restrain  the  officers  and 
agents  of  the  government  of  the  United 
States,  as  they  had  no  individual  interest  in 
the  controversy,  and  that  the  United  States 
was  a  necessary  party  to  the  action.  It  was 
there  held  that  an  injunction  cannot  be  is- 
sued against  officers  to  restrain  or  control 
their  use  of  property  already  in  the  posses- 
sion of  the  government,  and  although  the 
suit  was  not  brought  against  the  United 
States  by  name,  but  against  their  officers  and 
agents  only,  nevertheless,  so  far  as  the  bill 
prayed  for  an  injunction  and  for  the  de- 
struction of  the  gate  in  question,  the  defend- 
ants had  no  individual  Interest  in.  the  con- 
troversy; the  entire  Interest  adverse  to  the 
plaintiff  was  the  interest  of  the  United  States 
in  the  property  of  which  the  United  States* 
had  both  the  title  and  possession.  There- 
fore the  United  States  were  the  real  party, 
against  whom  in  effect  relief  was  asked,  and 
against  whom  the .  decree  would  effectively 
operate.  It  was  said  the  plaintiffs  sought 
to  control  the  defendants  in  their  official  ca- 
pacity, and  in  the  exercise  of  their  official 
functions,  as  representatives  and  agents  of 
the  United  States,  and  thereby  defeat  the  use 
by  the  United  States  of  the  property  owned 
and  used  by  it,  for  the  common  defense  and 
general  welfare,  and  the  United  States'  were 
an  indispensable  party  to  enable  the  court  to 
grant  the  relief  sought 

In  the  case  of  Cunningham  v.  Macon  &  B. 
•B.  Co.,  109  U.  S.  446,  3  Sup.  Ct  292.  609,  27 
L.  Ed.  992,  the  action  was  brought  by  bill  in 
equity  to  foreclose  a  second  mortgage  on  the 
railroad  and  to  set  aside  a  sale  and  convey- 


Digitized  by 


GoogI 


490 


181  PACIFIC 


REPORTER 


ance  of  the  road  to  the  state  of  Georgia  un- 
der foreclosure  of  the  first  mortgage.  It  was 
held  the  state  of  Georgia  was  an  Indispensa- 
ble party,  for  the  reason  that  it  was  the 
only  party  having  a  personal  interest  in  the 
matter  of  any  authority  to  grant  the  relief 
asked. 

The  Attorney  General  Klies  upon  the  case 
of  American  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  23  Sup.  Ct.  33,  47  L. 
Ed.  90,  and  similar  cases  in  which  the  Su- 
preme Court  of  the  United  States  held  that 
in  cases  where  the  government  is  neither 
formally,  nor  in  effect,  a  party,  its  officers, 
although  acting  by  its  orders  and  for  its 
benefit,  may  be  restrained  by  injunction  from 
doing  positive  acts  for  which  they  are  per- 
sonally and  individually  liable,  taking  or  in- 
juring the  plaintiff's  property,  contrary  to 
plain  official  duty  and  requiring  no  exercise 
of  discretion.  These  cases,  in  our  opinion, 
have  no  application  to  the  facts  pleaded  in 
the  instant  case.  Taking  possession  of  the 
telephone  system,  its  manner  of  operation 
and  control,  under  the  terms  of  the  congres- 
sional resolution,  is  left  to  the  discretion  of 
the  President,  and  in  an  unbroken  line  of 
decisions  the  Supreme  Court  of  the  United 
States  has  held  that  no  injunction  can  be 
issued  against  the  officers  of  the  government 
to  restrain  or  control  the  use  of  property  al- 
ready in  the  possession  of  the  government 
and  being  used  for  the  common  defense  and 
general  welfare,  as  was  said  in  the  case  of 
Belknap  v.  Schlld,  supra,  or  where  the  ef- 
fect of  the  injunction  is  to  control  the  discre- 
tion of  the  officers.  Riverside  Oil  Co.  v. 
Hitchcock,  190  U.  S.  316,  23  Sup.  Ct.  698,  47 
L.  Ed.  1074.  In  that  case  it  was  held  that 
whether  the  official  decided  right  or  wrong 
is  not  the  question  presented  to  the  court; 
but,  having  jurisdiction  to  decide  at  all,  it 
was  his  duty  to  decide  as  he  thought  the  law 
was,  and  the  court  had  no  power  whatever, 
under  those  circumstances,  to  review  or  con- 
trol his  determination  by  injunction.  The 
opinion,  delivered  by  Mr.  Justice  Peckham, 
'reviews  the  McAnnulty  Case,  relied  upon  by 
the  Attorney  General,  and  construes  it  to  be 
authority  only  to  the  extent  of  holding  that 
the  Postmaster  General  might  be  compelled 
by  mandamus  to  deliver  mall  matter  contain- 
ing money  and  checks  to  the  person  to  whom 
It  was  addressed,  property  of  which  the  gov- 
ernment had  the  possession  for  the  sole  pur- 
pose of  delivering  it  to  the  owner,  and  in 
which  the  government  claimed  no  title,  clear- 
ly a  ministerial  duty,  under  the  general  laws 
and  in  time  of  peace,  not  property  of  which 
the  government  had  possession,  and  using  for 
the  public  defense  and  welfare,  as  an  instru- 
mentality of  war,  under  a  war  measure  and 
in  time  of  war,  and  in  the  use  of  which  the 
government  officials  must  exercise  discretion. 

The  congressional  resolution  under  consid- 


eration in  this  case  was  enacted  as  a  war 
measure,  giving  to  the  President  the  power  to 
take  possession  of  the  entire  telephone  sys- 
tem, Including  all  property  and  appurtenanc- 
es, whenever  he  deemed  such  action  neces- 
sary and  expedient,  and  to  operate  such  sys- 
tem in  such  manner  as  he  deemed  necessary 
and  desirable,  for  national  security  and  de- 
fense. The  petition  alleges  that  he  did  take 
possession,  and  is  now,  through  the  Postmas- 
ter General,  operating  the  entire  telephone 
system.  A  decree  restraining  his  agents 
from  carrying  out  orders  in  the  manner  of 
operation  would  be,  in  effect,  to  interfere 
with  his  operation  and  control,  and  for  that 
reason  the  Postmaster '  General,  through 
whom  the  President  \p  in  actual  possession, 
is  a  necessary  and  Indispensable  party  to  the 
action. 

Therefore  the  judgment  of  the  lower  court 
is  reversed,  with  directions  to  dissolve  the 
injunction. 

All  the  Justices  concur,  except  HARDY, 
C.  J„  and  HARRISON,  J.,  dissenting. 


(75  Okl.  17) 

TANCRED  et  ah  v.  BREWER.  (No.  853a) 
(Supreme  Court  of  Oklahoma.   May  27,  1919.) 

(Syllabus  by  the  Court.) 

1.  Pleading  <@=>254  —  Judgment  on  Di- 

MUBBEB. 

Where  the  amended  petition  of  the  plain- 
tiffs states  a  cause  of  action  against  the  de- 
fendant in  a  representative  capacity,  and  the 
defendant  interposes  a  demurrer  "that  the 
facts  set  forth  in  said  petition  do  not  consti- 
tute a  cause  of  action  against  this  defendant,'.' 
which  was  sustained  by  the  court,  and  the  plain- 
tiffs elect  to  stand  upon  their  amended  petition 
and  decline  to  further  plead,  and  the  court  ren- 
dered judgment  that  the  plaintiffs  take  noth- 
ing and  awards  that  the  defendant  recover  his 
costs,  held,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

(Additional  SyUotut  by  Editorial  Staff.) 

2.  Pleading  «=>214(1)  —  Demubbee  —  An- 
swers. 

For  the  purpose  of  a  demurrer  to  an  amend, 
ed  petition,  all  allegations  of  such  petition  most 
be  treated  as  true. 

Error  from  District  Court,  Pittsburg  Coun- 
ty ;  R.  W.  Higglns,  Judge. 

Action  by  M.  T.  Tancred  and  W.  L.  Cox 
copartners  doing  business  under  the  firm 
name  and  style  of  Tancred  &  Cox,  against 
R.  P.  Brewer,  as  administrator  of  the  estate 
of  J.  C.  Wilson,  deceased.  Demurrer  to 
amended  petition  sustained,  and  judgment 
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against  plaintiffs  for  costs,  and  they  bring 
error.   Reversed  and  remanded. 

Frank  G.  Anderson,  of  McAlester,  for 
plaintiffs  In  error. 

Williams  H.  Scott,  of  McAlester,  for  de- 
fendant In  error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Pittsburg  county  from  a 
judgment  of  the  court  sustaining  a  demurrer 
of  the  defendant  to  the  amended  petition  of 
the  plaintiffs.  The  plaintiffs  having  elected 
to  stand  upon  their  demurrer,  the  court 
thereupon  rendered  judgment  that  the  plain- 
tiff take  nothing  by  reason  of  this  action,  and 
that  the  defendant  have  judgment  against 
the  said  plaintiffs  for  costs,  to  which  judg- 
ment the  plaintiffs  excepted,  which  excep- 
tions were  allowed  by  the  court 

On  August  12,  1916,  the  plaintiffs,  who 
were  plaintiffs  below,  filed  their  petition  in 
error  in  this  court  against  the  defendant  in 
error,  who  was  defendant  below,  with  a 
transcript  of  the  record  of  the  court  below  at- 
tached. This  action  was  commenced  by  the 
plaintiffs  on  February  19,  1914.  The  amend- 
ed petition  of  the  plaintiffs  was  filed  in  the 
court  below  on  the  22d  day  of  April,  1916, 
whieh,  omitting  the  caption,  is  as  follows: 

"Come  now  the  plaintiffs,  M.  T.  Tancred  and 
W.  L.  Cox,  and  for  their  cause  of  action  against 
R.  P.  Brewer,  as  administrator  of  the  estate 
of  J.  C.  Wilson,  deceased,  allege  and  state: 

"That  the  said  M.  T.  Tancred  and  W.  L. 
Cox,  plaintiffs,  are  now  and  at  all  times  here- 
inafter mentioned  were,  copartners  and  doing 
business  under  the  firm  name  and  style  of 
Tancred  &  Cox.  That  upon  the  22d  day  of 
July,  1918,  the  defendant,  R.  P.  Brewer,  was  by 
the  county  court  in  and  for  Pittsburg  county, 
state  of  Oklahoma,  duly  appointed  administra- 
tor of  the  estate  of  one  J.  C.  Wilson,  deceased, 
and  that  ever  since  said  date  the  said  R.  P. 
Brewer  has  been  and  is  now  the  duly  appointed, 
qualified,  and  acting  administrator  of  the  es- 
tate of  the  said  J.  C.  Wilson,  deceased.  That 
on  or  about  the  6th  day  of  July,  1913,  the  said 
J.  C.  Wilson  died,  in  Pittsburg  county,  state 
of  Oklahoma.  That  during  the  lifetime  of  the 
said  J.  C.  Wilson,'  to  wit,  on  or  about  the  14th 
day  of  February,  1913,  the  said  firm  of  Tancred 
ft  Cox,  made  and  entered  into  a  verbal  con- 
tract with  the  said  J.  C.  Wilson,  under  and 
by  virtue  of  the  terms  of  which  the  said  J. 
C  Wilson  sold  to  said  firm  of  Tancred  ft  Cox 
four  hundred  and  forty  (440)  head  of  cattle 
and  three  (3)  cow  ponies,  all  of  said  cattle  be- 
ing branded  "bar  W  bar"  (— W— ),  with  the  ex- 
ception of  about  twenty  or  twenty-five  head, 
which  were  unbranded,  and  that  the  said  Tan- 
cred ft  Cox  agreed  to  pay  the  said  J.  C.  Wilson 
therefor  the  sum  of  $30.00  per  head  for  two 
hundred  and  sixty  (260)  head  of  said  cattle 
and  the  sum  of  $20.00  per  head  for  one  hun- 
dred and  eighty  head  of  said  cattle,  and  the 
sum  of  $60.00  each  for  said  three  ponies,  and 
that  said  Tancred  &  Cox  then  and  there  paid 
to  the  said  J.  C.  Wilson,  the  sum  of  $600.00 
upon  the  purchase  price  of  said  cattle  and  cow 


ponies,  and  the  said  J.  C.  Wilson  then  and 
there  agreed  to  deliver  the  cattle  and  cow  ponies 
to  the  said  Tancred  ft  Cox,  during  the  spring 
and  summer  of  1913,  at  Canadian,  Oklahoma, 
and  the  said  Tancred  ft  Cox  agreed  to  pay  to 
the  said  J.  O.  Wilson  the  balance  of  said  pur- 
chase price  as  the  said  J.  O.  Wilson  should  de- 
liver said  cattle  and  ponies. 

"That  said  J.  C.  Wilson,  during  his  lifetime, 
in  pursuance  of  the  terms  and  conditions  of 
said  contract,  did  on  or  about  the  21st  day  of 
February,  1918,  deliver  to  said  Tancred  ft  Cox, 
at  Canadian,  Oklahoma,  three  hundred  and 
twenty-four  (324)  head  of  said  cattle,  which 
delivery  included  the  two  hundred  and  sixty 
(260)  head  of  said  cattle,  for  which  the  said 
Tancred  &  Cox  were  to  pay  the  sum  of  $30.00 
per  head,  and  sixty-i-mr  (64)  head,  for  which 
the  said  Tancred  ft  Cox  were  to  pay  the  sum 
of  $20.00  per  head,  and  that  upon  the  deliv- 
ery of  said  cattle  the  said  Tancred  ft  Cox  paid 
to  the  said  J.  C.  Wilson  the  purchase  price 
due  for  said  cattle  delivered,  after  deducting  the 
sum  of  $500.00  paid  to  the  said  J.  C.  Wilson  on 
the  purchase  price  of  said  cattle  at  the  time  of 
the  making  of  said  contract,  and  that  said  J. 
C.  Wilson  thereafter  during  his  lifetime,  to 
wit,  on  or  about  the  13th  day  of  March,  1913, 
delivered  to  said  Tancred  ft  Cox,  at  Canadian, 
Oklahoma,  thirty-eight  (38)  head  of  the  re- 
mainder of  said  cattle,  for  which  the  said 
Tancred  ft  Cox  were  to  pay  the  sum  of  $20.- 
00  per  head,  and  also  delivered  the  said  three 
cow  ponies,  and  that  upon  said  delivery  the 
said  Tancred  ft  Cox  paid  to  the  said  J.  C. 
Wilson  the  purchase  price  of  said  cow  ponies, 
to  wit,  the  sum  of  $20.00  per  head  for  said 
cattle  and  $50.00  per  head  for  said  cow  ponies. 
That  at  the  time  of  the  death  of  the  said  J.  C. 
Wilson,  to  wit,  on  or  about  the  6th  day  of 
July,  1913,  there  remained  seventy-eight  (78) 
head  of  said  cattle  to  be  delivered  by  the  said 
J.  C.  Wilson,  in  pursuance  of  the  terms  and 
conditions  of  said  contract,  which  the  said 
J.  C.  Wilson  had  not  delivered  to  the  said  Tan- 
cred &  Cox,  for  which  the  said  Tancred  &  Cox 
were  to  pay  the  sum  of  $20.00  per  head,  and 
that  said  seventy-eight  (78)  head  of  cattle  have 
never  been  delivered  to  said  Tancred  ft  Cox, 
although  during  the  summer  of  1913  said  Tan- 
cred ft  Cox  repeatedly  demanded  of  the  said  de- 
fendant, R.  P.  Brewer,  as  the  administrator  of 
the  estate  of  the  said  J.  C.  Wilson,  that  said 
R.  P.  Brewer,  as  such  administrator,  deliver  to 
said  Tancred  ft  Cox  said  seventy-eight  (78) 
head  of  cattle  according  to  the  terms  and  con- 
ditions of  said  contract,  but  that  the  said  R. 
P.  Brewer,  as  such  administrator,  disregard- 
ing said  contract,  has  at  all  times  refused  to 
deliver  said  cattle  to  said  Tancred  ft  Cox,  and 
disregarding  said  demands  made  by  the  said 
Tancred  ft  Cox,  for  the  delivery  of  said  cattle, 
said  R.  P.  Brewer,  as  the  administrator  of  the 
estate  of  said  J.  C.  Wilson,  sold  said  cattle  to 
parties  other  than  said  Tancred  ft  Cox. 

"Plaintiffs  further  state  and  allege  that  said 
seventy-eight  (78)  head  of  cattle  purchased  by 
the  plaintiffs  from  said  J.  C.  Wilson,  which 
have  not  been  delivered  as  hereinbefore  stated, 
were  of  the  reasonable  value  of  $34.60  per 
head,  making  a  total  value  of  $2,691.00,  and  that 
the  price  agreed  to  be  paid  therefor  by  the  said 
Tancred  ft  Cox,  was  the  - sum  of  $20.00  per 
head,  making  a  total  of  $1,660.00;  therefore, 
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by  reason  of  said  defendant's  failure  and  refus- 
al to  carry  out  the  terms  and  conditions  of  said 
contract  and  deliver  said  cattle  in  accordance 
therewith,  said  plaintiffs  have  been  damaged 
in  the  sum  of  $1,131.00. 

"Plaintiffs  further  state  and  allege  that  on 
the  14th  day  of  August,  1913,  said  defendant  as 
the  administrator  of  the  estate  of  the  said  J. 
C.  Wilson,  gave  due  notice  by  advertisement, 
as  required  by  law,  to  the  creditors  of  the  said 
J.  C-  Wilson,  deceased,  to  present  to  said  ad- 
ministrator their  claims  against  said  estate 
within  four  months  from  the.  date  thereof,  or  the 
same  would  be  forever  barred.  That  said  plain- 
tiffs duly  presented  to  said  administrator  their 
said  claim  in  writing,  properly  verified,  for  the 
said  sum  of  $1,131.00  against  said  estate  of  said 
J.  C.  Wilson,  on  the  24th  day  of  November, 
1913,  which  claim  was  by  the  said  administra- 
tor on  said  24th  day  of  November,  1913,  disal- 
lowed. A  copy  of  said  claim  as  presented  to 
said  administrator  is  hereto  attached,  marked 
'Exhibit  A'  and  made  a  part  thereof. 

"Wherefore  plaintiffs  pray  judgment  against 
R.  P.  Brewer,  as  the  administrator  of  the  es- 
tate of  said  J.  C.  Wilson,  deceased,  for  the  sum 
of  $1J.31.00,  together  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  the  24th 
day  of  November,  1913,  and  a  judgment  allow- 
ing and  establishing  said  claim  as  a  valid  claim 
against  said  estate,  and  that  said  administra- 
tor be  ordered  to  pay  said  claim  in  the  due 
course  of  the  administration  of  said  estate,  and 
that  plaintiffs  recover  the  costs  of  this  action, 
and  that  they  have  all  other  general  and  proper 
relief." 

On  the  9th  day  of  May,  1916,  the  defendant 
filed  a  demurrer  to  the  plaintiffs'  amended 
petition,  which  demurrer,  omitting  the  for- 
mal parts,  is  as  follows: 

"Comes  now  the  defendant  and  demurs  to  the 
first  amended  petition  filed  herein,  and  for  rea- 
son shows:  That  the  facts  set  forth  in  said  pe- 
tition did  not  constitute  a  cause  of  action 
against  this  defendant." 

And  on  the  24th  day  of  June,  1916,  the 
court  sustained  the  demurrer  of  the  defend- 
ant, and  the  plaintiffs  elected  to  stand  upon 
their  amended  petition,  and,  declining  to 
further  plead,  the  court  rendered  the  follow- 
ing judgment: 

"It  is  therefore  by  the  court  considered,  or- 
dered, adjudged,  and  decreed  that  said  demur- 
rer of  the  defendant  to  the  first  amended  peti- 
tion of  plaintiff  be  and  the  same  is  hereby 
sustained.  To  which  action  by  the  court,  sus- 
taining said  demurrer,  plaintiffs  at  the  time  ex- 
cepted, which  exception  was  by  the  court  al- 
lowed." 

On  August  12,  1916,  the  plaintiffs  filed 
their  petition  in  error  in  this  court  with  a 
transcript  of  the  proceedings  attached, 
marked  "Exhibit  A,"  which  petition  in  error 
contained  the  following  assignments  of  error: 

(1)  That  said  court  erred  in  sustaining  de- 
fendant's demurrer  to  plaintiffs'  amended  peti- 
tion, to  which  the  plaintiffs  at  the  time  excepted. 

(2)  That  said  court  erred  in  rendering  judg- 
ment against  said  plaintiffs  and  in  favor  of  said 


defendant  upon  said  demurrer,  to  which  plain- 
tiffs excepted. 

[1, 2]  In  disposing  of  this  appeal,  it  will  be 
only  necessary  to  consider  the  plaintiffs'  first 
assignment  of  error,  as  a  determination  of 
the  question  therein  raised  will  necessarily 
determine  the  question  raised  by  the  second 
assignment  of  error. 

The  defendant's  demurrer  challenged  the 
sufficiency  of  the  plaintiffs'  amended  petition. 
For  the  purpose  of  the  demurrer  of  the  de- 
fendant the  allegations  of  the  amended  peti- 
tion must  be  treated  as  true,  then  It  neces- 
sarily follows  that,  if  the  amended  petition  of 
the  plaintiffs  stated  a  cause  of  action  against 
the  defendant,  the  trial  court  committed'  er- 
ror in  sustaining  the  demurrer,  and  such 
judgment  must  be  reversed. 

The  plaintiffs  allege  In  their  amended  peti- 
tion: That  the  defendant  was  the  duly  ap- 
pointed, qualified,  and  acting  administrator 
of  the  estate  of  J.  G.  Wilson.  That  on  Feb- 
ruary 14,  1913,  the  plaintiffs  entered  into  a 
verbal  agreement  with  the  said  intestate  of 
the  defendant,  by  which  they  purchased  from 
the  defendant's  Intestate  440  head  of  cattle 
and  3  horses,  and  at  the  time  paid  to  said 
Intestate  upon  the  purchase  price  of  said 
property  the  sum  of  $500,  such  property  to 
be  delivered  to  the  plaintiffs  by  the  said 
intestate  of  the  defendant  during  the  spring 
and  summer  of  1913.  That  the  said  intestate 
of  the  defendant,  in  pursuance  of  said  agree- 
ment, delivered  to  plaintiffs  said  3  head  of 
horses  and  all  of  the  cattle  except  78  head, 
and  that  the  plaintiffs  paid  for  the  live 
stock  delivered  upon  the  delivery  of  the  same. 
That  the  defendant's  intestate  died  on  the 
6th  day  of  July,  1913,  and  that  on  said  date 
78  head  of  the  cattle,  for  which  plaintiffs  had 
agreed  to  pay  at  the  rate  of  $20  per  head, 
had  not  been  delivered.  That  said  cattle 
were  of  the  reasonable  value  of  $2,691,  and 
that  the  sum  agreed  to  be  paid  therefor  was 
$1,560,  and  the  failure  to  deliver  the  same 
caused  a  damage  to  the  plaintiffs  in  the  sum 
of  $1,131.  That  on  the  22d  day  of  July,  1913, 
the  defendant  was  duly  appointed  by  the 
county  court  of  Pittsburg  county,  OkL,  ad- 
ministrator of  the  estate  of  J.  C.  Wilson,  de- 
ceased, and  has  ever  since  said  date  been  so 
acting.  That  thereafter  the  plaintiffs  had 
requested  said  defendant,  as  administrator, 
to  deliver  to  the  plaintiffs  the  78  head  of  cat- 
tle during  the  summer  of  1913,  according  to 
the  terms  and  conditions  of  said  contract, 
but  that  the  defendant  refused  to  do  so,  and 
in  disregard  of  the  terms  and  conditions  of 
said  contract,  and  the  plaintiffs'  demand,  sold 
said  cattle  to  purchasers  other  than  the 
plaintiffs,  and  that  the  plaintiffs  have  at  all 
times  since  the  making  of  said  contract  been 
ready,  able,  and  willing  to  pay  for  said  cattle 
according  to  the  terms  and  conditions  of  such 
contract,  and  in  all  respects  complied  with 
the  terms  thereof  on  their  part,  and  that 
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said  78  bead  of  cattle  were  reasonably  worth 
$34.50  per  head  at  the  time  the  delivery 
thereof  was  refused  by  the  defendant,  and 
that  on  the  14th  day  of  August,  1913,  the  de- 
fendant, as  administrator  of  the  estate  of  his 
said  Intestate,  gave  notice  to  creditors  to 
present  their  claims,  and  that  on  the  24th 
day  of  November,  1913,  and  within  the  time 
allowed  for  presentation  of  claims  against 
said  estate,  the  plaintiffs  presented  their 
claim  to  the  defendant  as  such  administra- 
tor, and  the  same  was  by  him  disallowed,  and 
that  this  suit  was  commenced  on  the  19th  day 
of  February,  1914,  within  time  allowed  by 
law  for  the  bringing  of  actions  upon  claims 
disallowed  by  the  administrator  of  said  es- 
tate. In  the  district  court  of  Pittsburg  coun- 
ty, Okl. 

As  before  stated,  the  question  here  present- 
ed Is:  Did  the  facts  alleged  In  such  amended 
petition  constitute  a  cause  of  action,  suffi- 
cient when  challenged  by  the  demurrer  of  the 
defendant?  Rev.  Laws  1910,  f  6302,  provides: 

"Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof, 
and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors,  and  ad- 
ministrators in  all  cases  and  In  the  same  courts 
in  which  the  same  might  have  been  maintained 
by  or  against  their  respective  testators  and  in- 
testates." 
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This  court,  In  the  case  of  Kaufman  v. 
Boismelr,  Adm'r,  25  OkL  252,  105  Pac.  826, 
construing  section  1692,  Wilson's  Rev.  & 
Ann.  St.  1903,  which  Is  the  statute  under  con- 
sideration, said: 

"The  administrator,  however,  is  the  real 
party  to  the  action,  •  •  •  and  verifies  the 
pleadings  as  such  party,  and  not  as  agent  of 
the  intestate"— citing  Wilson  v.  Me-ne-chaa,  40 
Kan.  648,  20.  Pac  468. 

Rev.  Laws  1910,  f  6336,  provides: 

"Every  executor  or  administrator  must,  im- 
mediately after  his  appointment,  give  notice  to 
the  creditors  of  the  decedent,  requiring  all  per- 
sons having  claims  against  said  decedent  to 
present  the  same.  *  *  *  Such  notice  shall  be 
substantially  in  the  following  form: 

"All  persons  having  claims  against  A  B.,  de- 
ceased, are  required  to  present  the  same  with 
the  necessary  vouchers,  to  the  undersigned  ad- 
ministrator, at   ,  within  four  months  of 

the  date  hereof,  or  the  same  will  be  forever 
barred.  A  B.,  Administrator. 

"Dated  ,  19-." 

Rev.  Laws  1910,  |  6338,  provides: 

"All  claims  arising  upon  contracts  hereafter 
made,  whether  the  same  be  due,  not  due  or  con- 
tingent, must  be  presented  within  the  time  lim- 
ited in  the  notice;  and  any  claim  not  so  pre- 
sented is  barred  forever." 

Exhibit  A,  to  the  plaintiffs'  amended  peti- 
tion, with  Indorsements  thereon.  Is  as  fol- 
lows: 


"Rec  11—24—13 

"Dia.  All.  do. 
"State  of  Oklahoma,  Pittsburg  County— as.: 

"In  the  County  Court 

"In  the  Matter  of  the  Estate  of  J.  C.  Wilson, 
Deceased,  R.  P.  Brewer,  Administrator,  in 
Account  with  Tancred  &  Cox. 

"M.  T.  Tancred  and  W.  L.  Cox,  partaers  do- 
ing business  as  Tancred  &  Cox,  hereby  submit 
the  following  claim  against  the  estate  of  J.  C. 
Wilson  to  R.  P.  Brewer,  administrator  of  said 
estate,  and  found  said  claim  on  the  following 
facts  and  figures,  to  wit: 

"That  on  or  about  the  14th  day  of  February, 
1913,  the  deceased,  J.  C.  Wilson,  then  living, 
entered  into  a  contract  with  Tancred  &  Cox, 
whereby  the  said  J.  C.  Wilson  sold  to  Tancred 
&  Cox  all  of  his  cattle  of  the  — W—  brand,  on 
left  side,  the  number  of  cattle  to  be  sold  being 
founded  on  the  book  account  of  the  said  J.  C. 
Wilson,  which  account  at  that  time  was  440 
head  of  cattle.  That  all  of  said  cattle  were  to 
be  delivered  to  the  said  Tancred  Sc.  Cox  at 
Canadian,  Oklahoma.  That  Tancred  &  Cox 
were  to  pay  for  the  cattle  as  follows:  $30.00 
per  head  for  260  of  said  cattle  when  delivered 
as  above,  and  $20.00  for  the  balance  when  de- 
livered as  stated  above. 

"That  the  said  J.  C.  Wilson  delivered  the  260 
and  received  therefor  the  agreed  amount,  viz. 
$30.00  per  head.  That  he  delivered  102  of  the 
said  cattle  at  the  price  of  $20.00  per  head. 
That  at  the  time  of  the  death  of  the  said  J.  C. 
Wilson  there  remained  to  be  delivered  under 
the  said  contract  78  of  the  said  cattle  at  the 
price  of  $20.00  per  head.  That  since  the  death 
of  the  said  J.  C.  Wilson  Tancred  &  Cox  have 
demanded  that  the  administrator  deliver  them 
the  cattle  according  to  the  contract  mentioned 
above,  but  that  the  said  administrator  refused 
so  to  do,  but  sold  the  said  cattle  to  another  per- 
son than  the  said  Tancred  &  Cox.  That  by 
reason  of  the  said  action  for  the  administrator 
there  is  due  to  Tancred  ft  Cox,  out  of  the  estate 
of  J.  O.  Wilson,  the  sum  of  $1,131.00  as  fol- 
lows: 

Value  of  78  cattle  at  $34.50  per  head  $2,691  00 

Value  of  78  cattle  at  $20.00  per  bead   1.660  00 

Due  Tancred  &  Cox  $1,131  00 

"That  said  cattle  were  reasonably  worth  the 
price  of  $34.50  per  head  on  or  about  the  1st 
day  of  March,  1913,  at  the  date  of  the  sale  of 
said  cattle.  Tancred  &  Cox,  by  Mc. 

"State  of  Oklahoma,  Pittsburg  County— as.: 

"M.  T.  Tancred,  being  duly  sworn,  on  oath 
says  that  the  within  claim  against  the  estate 
of  J.  C.  Wilson,  deceased,  amounting  to  the  sum 
of  $1,131.00,  is  just,  after  allowing  all  just  cred- 
its and  offsets,  and  is  now  due  and  unpaid. 

"Subscribed  and  sworn  to  before  me  this  22d 
day  of  November,  1913.  Clark  Nichols. 

"My  commission  expires  Feb.  7th,  1917." 

It  will  be  observed  that  the  plaintiffs  al- 
lege in  their  amended  petition  that  the  de- 
fendant's notice  to  creditors  was  dated  Au- 
gust 14,  1913,  and  that  the  plaintiffs  duly 
presented  their  claim  to  the  defendant,  as 
administrator  of  the  estate  of  his  intestate 
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on  November  24,  1913,  which  was  within 
four  months  from  the  date  of  said  notice. 
Rev.  Laws  1910,  I  5279,  provides: 

"In  addition  to  the  causes  of  action  which 
survive  at  common  law,  causes  of  action  for 
mesne  profits,  or  for  an  injury  to  the  person, 
or  to  real  or  personal  estate,  or  for  any  deceit 
or  fraud,  shall  also  survive ;  and  the  action  may 
be  brought,  notwithstanding  the  death  of  the 
person  entitled  or  liable  to  the  same." 

This  section  was  borrowed  from  Kansas 
tGen.  St  Kan.  §  4615),  and  was  construed  by 
this  court  in  Kas.  City,  M.  A  O.  Ry.  Co.  v. 
Shutt,  24  Okl.  96,  104  Pac  51,  138  Am.  St 
Rep.  870,  20  Ann.  Cas.  255.  SyL  1  of  the 
opinion  is  as  follows: 

"A  cause  of  action  in  favor  of  the  owner  of 
personalty,  against  a  party  wrongfully  taking 
and  converting  the  same  to  his  use,  is  assign- 
able." 

And  by  the  Supreme  Court  of  Kansas  in 
Watson,  Stewart  et  al.  v.  Balderson  et  al., 
10  Kan.  131,  SyL  1: 

"A  claim  for  money  tortiously  obtained  from 
the  claimant  may  be  assigned  to  a  third  person, 
so  as  to  give  the  assignee  a  right  to  recover  the 
same  in  his  own  name." 

Section  6302,  supra,  was  borrowed  from 
California,  and  is  Code  Civ.  Proc  CaL  I 1581, 
and  was  construed  by  the  Supreme  Court  of 
California,  in  the  case  of  Janin  v.  Browne, 
59  Cal.  44,  wherein  it  was  said: 

"  'Where  the  contract  of  the  deceased  is  of 
an  executory  nature,  and  the  personal  represen- 
tative can  fairly  and  sufficiently  execute  all  the 
deceased  could  have  done,  he  may  do  so  and 
enforce  the  contract'  Pars.  Cont  131.  E 
converso,  the  personal  representative  is  bound 
to  complete  such  a  contract  and,  if  he  does 
not  may  be  made  to  pay  damages  out  of  the 
assets.  Siboni  v.  Kirkman,  1  Mees.  &  W.  418." 

And  the  court  also  quotes  with  approval 
from  1  Chitty  on  Contracts  (11th  Am.  Ed.) 
at  page  138,  as  follows: 

"It  is  a  presumption  of  law  that  the  parties 
to  a  contract  bind,  not  only  themselves,  but 
their  personal  representatives,  and  executors, 
therefore  are  held  to  be  liable  on  all  contracts 
of  the  testator  which  are  broken  in  his  lifetime, 
and,  with  the  exception  of  contracts  in  which 
personal  skill  or  taste  is  required,  on  all  such 
contracts  broken  after  his  death;  and  such 
parties  may  likewise  sue  on  a  contract  al- 
though they  are  not  named  therein." 

"  *  "Where  the  contract  of  the  deceased  is  of 
an  executory  nature,  and  the  personal  repre- 
sentative can  fairly  and  sufficiently  execute  all 
the  deceased  could  have  done,  he  may  do  so  and 
enforce  the  contract"  Parsons  on  Cont  131. 
E  converso,  the  personal  representative  is  bound 
to  complete  such  a  contract,  and,  if  he  does 
not,  may  be  made  to  pay  damages  out  of  the 
assets.  Siboni  v.  Kirkman,  1  Mees.  &  W.  418.' 
But  where  an  executory  contract  is  of  a  strict- 
ly personal  nature,  the  death  of  a  party  by 


whom  the  work  is  to  be  done  before  its  comple- 
tion determines  the  contract— unless  what  re- 
mains to  be  executed  can  certainly  be  done  to 
the  same  purpose  by  another.  Parsons  on 
Cont  131.  Even  if  it  be  admitted  that  the  con- 
tract we  are  considering  was  personal— and  in- 
volved the  placing  by  the  plaintiff  of  peculiar 
confidence  in  the  skill  and  judgment  of  Browne, 
in  so  far  as  it  authorized  him  to  superintend  the 
building  of  the  house — the  house  was  com- 
pleted before  the  death  of  Browne.  What  re- 
mained to  be  executed— the  sale  of-the  property 
—could  be  done  as  well  by  the  administrator  as 
by  Browne,  had  he  lived." 

In  view  of  the  record  and  the  authorities 
cited,  we  hold  that  the  trial  court  erred  in 
sustaining  the  demurrer  of  the  defendant  to 
the  amended  petition  of  the  plaintiffs,  and 
therefore  this  case  is  reversed  and  remanded, 
that  the  court  proceed  with  the  same  In  ac- 
cordance with  the  views  herein  expressed. 


(73  Okl.  317) 

WESTERN  CASUALTY  &  GUARANTY  INS. 
CO.  v.  McLEAN.    (No.  10100.) 

(Supreme  Court  of  Oklahoma.   May  13,  1919.) 

(ByUdbut  by  the  Court.) 
Corporations  «=>80(12)  —  Sale  or  Stock— 
Fraud— Proof— Question  for  Jury. 
In  an  action  to. rescind  a  written  contract 
on  the  grounds  of  fraud  in  procuring  of  said 
written  instrument  and  to  recover  back  the 
money  paid  on  said  contract  the  proof  of  the 
plaintiff  must  sustain  the  allegations  of  fraud 
by  a  preponderance  of  the  evidence,  so  great  as 
to.  overcome  all  opposing  evidence  and  repel 
all  opposing  presumptions  of  good  faith,  and  if 
the  evidence  of  the  plaintiff  is  contradicted  by 
the  writing  itself,  or  any  other  fact  or  dream- 
stances,  the  same  becomes  a  question  of  fact 
for  the  jury,  and  it  is  error  for  the  court  to 
instruct  a  verdict  for  the' plaintiff  even  though 
defendant  has  offered  no  evidence. 

Appeal  from  Superior  Court  Oklahoma 
County;   John  W.  Hayson,  Judge. 

Suit  by  George  D.  McLean  against  the 
Western  Casualty  &  Guaranty  Insurance 
Company.  Judgment  for  plaintiff  on  a  di- 
rected verdict  -motion  for  new  trial  overrul- 
ed, and  defendant  appeals.  Reversed  and  re- 
manded. 

Led  better,  Stuart  &  Bell,  of  Oklahoma 
City,  for  plaintiff  in  error. 

Stuart  Cruce  &  Cruce,  of  Oklahoma  City, 
for  defendant  in  error. 

McNEILL,  J.  This  is  an  appeal  from  the 
district  court  of  Oklahoma  county  in  an  ac- 
tion wherein  George  D.  McLean  brought  suit 
against  the  Western  Casualty  &  Guaranty 
Insurance  Company  and  the  Southwestern 
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Casualty  Insurance  Company,  a  corporation, 
to  rescind  a  contract  on  the  ground  of  fraud 
and  recover  $1375  paid  on  said  contract. 
The  petition  alleges  that  on  the  7th  day  of 
March,  1910,  the  Southwestern  Casualty  In- 
surance Company  was  duly  Incorporated,  and 
was  perfecting  Its  organization  by  selling 
stock  in  said  company;  that  on  the  7th  day 
of  March,  by  and  through  its  agent,  they  sold 
and  agreed  to  deliver  to  plaintiff  $5,000 
worth  of  stock  of  the  Southwestern  Casualty 
Insurance  Company,  and  received  therefor 
as  advanced  payments  the  sum  of  $1,375; 
that  at  the  time  of  the  sale  It  was  agreed 
between  the  plaintiff  and  the  agents  of  the 
defendant  that  as  an  additional  considera- 
tion for  the  purchase  of  said  stock,  that 
plaintiff  should  be  employed  by  the  South- 
western Casualty  Insurance  Company  as  a 
medical  director,  and  to  receive  therefor  the 
sum  of  $1,500  per  year;  this  was  the  sole 
consideration  prompting  the  plaintiff  to  pur- 
chase said  stock ;  that  thereafter  the  South- 
western Casualty  Insurance  Company  reor- 
ganized without  the  knowledge  and  consent 
of  this  plaintiff  under  the  name  of  the  West- 
ern Casualty  &  Guaranty  Insurance  Company 
of  Oklahoma  City,  Okl.,  and  are  now  doing 
business  under  said  name,  and  because  of 
the  reorganization  of  the  company  and  that 
tbey  have  contracted  with  other  parties  to 
represent  them  as  medical  director,  It  is  im- 
possible for  defendants  to  comply  with  the 
contract  of  plaintiff;  that  the  representa- 
tions in  regard  to  employing  plaintiff  were 
false  and  untrue,  and  made  for  the  purpose 
of  persuading  plaintiff  to  Invest  his  money, 
upon  said  false  and  fraudulent  representa- 
tions, and  plaintiff  asks  for  the  return  of  the 
money. 

The  defendant  filed  an  answer,  which  was 
a  general  denial,  and  further  alleged  that,  if 
any  such  contract  was  made,  said  persons 
acted  without  the  scope  of  authority,  had  no 
right  to  make  such  contract  to  bind  said 
company,  and  that  as  additional  answer  the 
defendant  further  alleged  that  at  the  time 
of  the  alleged  agreement  of  plaintiff,  if  any 
such  agreement  was  made,  the  defendant 
was  not  engaged  in  writing  or  transacting 
any  insurance  business  In  the  state;  that 
while  the  charter  was  granted  the  defendant 
was  engaged  in  selling  stock,  and,  if  said 
agreement  was  made,  it  was  made  without 
the  knowledge  or  consent  of  the  stockholders, 
and  plaintiff  was  attempting  to  obtain  an  un- 
due and  illegal  advantage  over  other  sub- 
scribers to  the  capital  stock  of  this  defend- 
ant If  the  terms  of  the  agreement  had  been 
carried  out  by  the  defendant  the  plaintiff 
would  have  had  a  contract  for  the  purchase 
of  stock,  that  was  less  onerous  than  the  con- 
tract of  other  subscribers  to  said  capital 
stock,  and  the  position  of  plaintiff  would 
have  been  more  profitable  than  other  sub- 
scribers to  said  capital  stock,  and  by  reason 
of  said  fact  the  defendant  pleads  that,  if 


said  contract  was  made,  it  was  illegal,  null, 
and  void  and  contrary  to  public  policy. 

At  the  close  of  the  evidence  the  court  di- 
rected a  verdict  for  the  plaintiff  for  the  full 
amount.  The  defendant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  brings 
the  case  here  for  reversal.  As  grounds  for 
reversing  said  judgment,  plaintiff  in  error 
alleges  that  the  court  committed  error  In  di- 
recting a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  For  the  sake  of 
convenience  hereafter,  we  will  refer  to  the 
corporation  as  the  defendant  and  Dr.  Mc- 
Lean the  plaintiff,  as  they  were  designated  in 
the  court  below. 

The  evidence  on  behalf  of  the  plaintiff 
was,  in  substance,  that  two  agents  of  the 
company  in  the  fall  of  1900  solicited  him  to 
subscribe  for  some  stock  In  the  Southwestern 
Casualty  Insurance  Company.  They  inform- 
ed him  that  if  he  would  take  $5,000  worth 
of  stock,  he  would  be  recommended  as  hav- 
ing a  preference  right  as  a  medical  director 
of  the  corporation.  Thereafter,  in  November, 
1909,  the  agents  returned  and  stated,  if  he 
would  take  $5,000  worth  of  stock,  that  he 
would  retain  the  preference  right  to  the  med- 
ical examiner's  place.  Plaintiff  testified  he 
subscribed  for  the  stock  at  that  time,  'and  in 
payment  therefor  he  gave  a  note  for  $250 
which  was  payable  In  30  days  and  a  note  for 
$250  payable  July  1,  1910.  The  application 
for  subscription  at  that  time  was  for  only 
10  shares  of  stock  of  the  value  of  $500.  He 
further  testified  that  the  agent  talked  to  him 
many  times  thereafter,  and  wanted  him  to 
complete  the  *  subscription  of  the  stock  to 
make  It  $5,000;  so  In  March  or  April  the 
agent  and  Dr.  Edwards  met  with  plaintiff, 
and  the  agent  agreed  that  if  each  of  them 
subscribed  for  $5,000  worth  of  stock,  he 
would  make  each  of  them  a  medical  director 
at  a  salary  of  $1,500  each.  At  that  time  the 
doctor  subscribed  for  90  shares  of  stock  or 
$4,500  worth,  making  his  total  subscription 
total  100  shares  or  $5,000  Worth.  He  testi- 
fied that  he  gave  a  note  for  $1,126  payable 
in  30  days,  and  executed  another  note  for 
$3,375.  On  cross-examination  the  doctor  ad- 
mitted that  he  did  not  give  a  note  for  $1,125, 
but  the  note  was  probably  for  $675,  and  the 
agent  gave  him  credit  for  some  money  the 
agent  had  borrowed  from  him.  The  $675 
note  was  paid  by  the  doctor.  And  his  other 
note  was  for  $3,375.  At  the  time  of  execut- 
ing the  application  when  he  subscribed  for 
stock  in  November,  1909,  the  application  con- 
tained the  following  provision: 

"It  Is  understood  and  agreed  that  no  condi- 
tions or  agreements  other  than  those  printed 
herein  shall  be  binding  on  the  company,  and 
that  the  first  payment  hereon  shall  be  the  liqui- 
dated damages  of  the  company  should  I  fail  or 
refuse  to  complete  this  subscription  as  agreed." 

And  on  the  same  day  he  was  given  a  re- 
ceipt for  $250  which  contained  the  following1 
provision: 
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"This  receipt  will  not  be  binding  on  the  com- 
pany if  any  conditiona  on  the  face  hereof  or  in 
the  face  of  the  subscription  are  changed,  or  if 
new  conditions  are  added." 

At  the  time  of  making  his  application  in 
March,  his  application  contained  the  same 
provision,  and  the  receipt  contained  the  same 
provision.  The  doctor  further  testified  that 
he  talked  to  the  agent,  and  the  agent  later 
on  told  him  if  he  would  settle  the  install- 
ments that  were  due  that  he  thought  every- 
thing would  come  out  all  right.  The  doctor 
said  he  got  uneasy,  and  in  June  the  note  of 
$250  executed  November  28,  1909,  came  from 
Dallas,  and  he  refused  to  pay  the  same. 

It  was  admitted  in  evidence  that  the  com- 
pany was  not  authorized  to  do  business  prior 
to  July  1,  1910.  The  records  further  disclose 
the  corporation  was  reorganized  July  18, 
1910.  The  record  does  not  disclose  when 
the  medical  director  was  appointed.  The 
record  does  not  disclose  why  Dr.  McLean 
did  not  receive  his  appointment.  There  is  no 
evidence  that  he  was  to  receive  the  same 
before  the  company  started  business.  His 
own  testimony  showed  that  In  June,  1910, 
and  prior  to  starting  business  he  repudiated 
the  note  he  gave  in  November,  1909.  It  ap- 
pears from  the.  doctor's  testimony  that  he 
made  two  separate  applications  for  this 
stock ;  that  the  application  made  the  28th  of 
November  was  only  for  $500  worth  of  stock. 
He  testified  that  the  agent  agreed  to  give  him 
tiw  preference  right  for  being  a  medical  di- 
rector If  he  subscribed  for  $5,000  worth  of 
stock.  This  evidence  could  not  be  the  founda- 
tion for  fraud,  for  he  only  subscribed  for 
$500  worth  of  stock  at  that  time.  There  was 
no  evidence  that  any  representations  were 
made  about  receiving  any  position  upon 
subscribing  for  $500  worth  of  stock.  On  this 
subscription  he  paid  $250;  still  the  court  In- 
structed the  Jury  upon  that  evidence  to  re- 
turn, the  verdict  for  the  plaintiff  for  this 
amount,  which  was  Included  In  the  verdict. 
As  to  this,  It  was  certainly  error. 

It  Is  true  the  doctor  testified  that  at  the 
application  made  in  March  he  had  paid  $1,- 
125,-  but  upon  cross-examination  admitted 
that  he  had  only  paid  $675.  He  testified  that 
the,,  agent  owed  him  for  borrowed  money, 
and,  when  he  made  his  application,  the 
agent  gave  him  credit  for  this  amount,  in  his 
receipt  The  company  would  not  be  liable 
for  what  money  he  had  loaned  the  agent, 
even  though  the  receipt  called  for  the  same, 
unless  the  agent  paid  the  same  to  the  com- 
pany. The  most  the  doctor  admitted  that  he 
ever  paid  was  $925.  The  evidence  is  not 
clear  as  to  who,  if.  the  doctor's  contract  for 
employment  was  true  (the  foundation  for  the 
subscription),  breached  the  contract  first 
The  evidence  does  not  disclose  when  employ- 
ment was  to  begin,  but  it  Is  not  presumed 
that  it  would  begin  before  the  company  organ- 
ized and  started  business.    It  is  admitted 


that  they  did  not  start  business  until  the  1st 
of  July,  1910.  The  doctor  testified  that  he 
refused  to  pay  the  $250  note  in  June,  1910. 
There  is  no  evidence  that  any  one  at  that 
time  had  been  appointed  a  medical  director, 
or  that  the  board  of  directors  had  met  to 
transact  business,  but  the  evidence  on  be- 
half of  the  defendant  Is  that  the  first  meet- 
ing was  had  In  July,  when  the  corporation 
was  reorganized  and  the  name  changed. 

The  foundation  of  plaintiff's  claim  Is  bas- 
ed upon  fraud  in  procuring  his  written  appli- 
cation for  said  stock  and  the  money  that  he 
had  paid  thereon.  The  rule  governing  the 
weight  of  evidence  and  testimony  required  to 
be  introduced  in  such  instances  Is  expressed 
in  the  case  of  Owen  v.  United  States  Surety 
Co.,  88  Okl.  123,  131  Pat  1091 : 

"In  this  jurisdiction,  where  fraud  is  alleged 
in  the  procuring  of  a  written  instrument  the 
proof  must  sustain  the  allegations  by  a  pre- 
ponderance of  the  evidence  so  great  as  to  over- 
come all  opposing  evidence  and  repel  all  oppos- 
ing presumptions  of  good  faith." 

The  same  rule  is  set  forth  In  the  case  of 
Moore  v.  Adams,  26  Okl  48,  108  Pac  392: 

"In  cases  where  fraud  is  alleged  in  the  pro- 
curing of  the  execution  of  written  instruments 
or  deeds,  the  proof  must  sustain  the  allegations 
by  a  preponderance  of  the  evidence  so  great  as 
to  overcome  all  opposing  evidence  and  repel  the 
opposing  presumptions." 

The  rule  governing  the  Instruction  of  a 
verdict  is  expressed  in  Continental  Casual- 
ty Co.  v.  Owen,  38  Okl.  107,  131  Pac.  1084: 

"In  trials  by  jury  in  this  jurisdiction,  it  is 
only  where  the  facts,  although  undisputed,  are 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them,  that  the  court  is 
authorized  to  direct  a  verdict" 

In  the  case  of  State  Bank  of  Westfield  v. 
Kiser,  46  Okl.  180,  148  Pac.  685,  the  court 
stated  as  follows: 

"If  there  is  any  evidence  offered  which  raises 
an  issue  of  fact  for  the  consideration  of  the 
jury,  the  court  should,  under  proper  instruc- 
tions, submit  such  issue  to  them  for  their  de- 
termination. It  is  not  the  policy  of  the  law,  in 
jury  trials  that  the  court  shall  invade  the 
provinces  of  the  jury  and  weigh  the  evidence 
and  determine  the  facts,  but  that  all  issues  of 
fact  whether  they  -be  clear  or  obscure,  shall  be 
submitted  to  the  jury  and  determined  by 
them." 

In  the  case  of  Continental  Insurance  Co. 
v.  Chance,  48  Okl.  324,  150  Pac.  114,  this 
court  says: 

"Even  though  the  defendant  offers  no  evi- 
dence in  rebuttal,  where  defendant  had  denied 
plaintiff's  case,  and  the  evidence  introduced  on 
the  part  of  the  plaintiff  to  prove  his  case  was 
of  such  a  nature  that  men  of  ordinary  intelli- 
gence might  draw  different  conclusions  there- 
from, it  would  be  error  for  the  court  to  instruct 
a  verdict* 
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As  to  what  Is  necessary  to  direct  a  verdict, 
It  Is  always  essential  to  look  at  the  kind  and 
character  of  cases  that  were  on  trial.  The 
defendant  In  error  relies  upon  the  following 
cases:  Fltzpatrlck  v.  Nations,  30  OkL  462, 
120  Pac.  1020 ;  Moore  v.  Leigh-Head  Co.,  48 
Okl.  228,  140  Pac.  1129;  Dickerson  v.  In- 
corporated Town  of  Eldorado,  166  Pac.  708. 
In  these  cases  the  foundation  of  the  plain- 
tiff's claim  was  based  upon,  a  written  Instru- 
ment, and  It  was  where  the  affirmative  de- 
fense was  upon  the  defendant,  but  In  the 
case  at  bar  the  written  Instrument  was  made 
by  the  plaintiff  In  the  case,  and  In  order  to 
prove  his  case  it  was  necessary  for  him  to 
overcome  the  presumptions  contained  in  the 
instrument  by  showing  the  same  was  procur- 
ed by  fraud.  The  presumption  in  the  case,  to 
start  with,  was  against  the  plaintiff ;  he  was 
asking  to  have  a  written  instrument  set  aside 
in  order  to  recover.  As  stated  in  the  case 
of  Moore  v.  Adams,  he  must  not  only  make 
out  a  prima  facie  case,  but  he  must  sustain 
the  allegations  of  fraud  by  a  preponderance 
of  the  evidence  so  great  as  to  overcome  all 
the  opposite  evidence,  and  presumption  of 
good  faith.  The  evidence  of  Dr.  McLean  as 
to  the  purpose  that  caused  him  to  subscribe 
for  said  stock  is  contradicted-  by  the  written 
application  he  made.  The  amount  that  he 
had  paid  Is  not  definite.  The  question  of 
what  fraud  existed  in  November,  1908,  at 
the  time  of  subscribing  for  $500  worth  of 
stock  is  not  definite  and  certain.  The  ques- 
tion of  who  first  breached  the  contract  is 
not  definite  and  certain,  and  there  are  many 
issues  in  this  case  that  should  be  passed  up- 
on by  a  Jury,  and  the  court  committed  re- 
versible error  in  instructing  the  Jury  to  re- 
turn a  verdict  In  favor  of  the  plaintiff  and 
against  the  defendant,  and  the  cause  is 
therefore  reversed  and  remanded. 

RAINET,  HARRISON,  PITCHFORD,  and 
JOHNSON,  JJ.,  concur. 
SHARP,  J.,  not  participating. 
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CHAPLIN  v.  FIRST  BANK  OF  HITCH- 
COCK et  al.   (No.  8817.) 

(Supreme  Court  of  Oklahoma.   May  20,  1919.) 

(ByUabua  by  the  Court.) 

1.  P bock  Be  <8=>96(8) — Sebvice  bt  Publica- 
tion— Statute.  t 
Under  section  4722,  K.  L.  1910,  providing 
for  service  by  publication,  it  is  not  necessary 
to  allege  in  terms  that  the  action  is  one  of  those 
enumerated  in  the  section  where  the  affidavit 
to  obtain  service  by  publication  mentions  suffi- 
cient grounds. 


2.  Shakes  or  Stock  or  Incorporated  Bank 
— Transfer— Validity. 

The  shares  of  stock  of  an  incorporated  bank 
are  deemed  personal  property  to  be  transferred 
on  the  books  of  the  bank  in  such  manner  as  the 
by-laws  therefor  may  direct,  and  no  transfer 
of  stock  shall  be  valid  against  the  bank  so  long 
as  the  registered  bolder  thereof  shall  be  liable 
to  the  bank  for  any  indebtedness,  and  the  stock 
represented  by  the  certificates  is  deemed  to  be 
held  by  the  bank  within  the  state  whose  crea- 
ture it  is,  whenever  it  is  sought  by  suit  to  de- 
termine the  rights  of  parties  therein. 

3.  Process  ^165— Publication— Defect— 
Affidavit— Amendment. 

Where  the  jurisdictional  facta  necessary  to 
warrant  service  by  publication  were  in  existence 
at  the  commencement  of  the  action,  and  the 
affidavit  for  publication  is  defective  only  that 
it  states  inferentially,  or  in  any  other  way,  any 
matter  required  by  statute  to  be  alleged  therein, 
it  is  amendable. 

4.  Judgment  <8=>144  —  Attack  After  Ad- 
journment—Defect in  Affidavit  fob  Pub- 
lication. 

A  judgment  regular  upon  its  face  rendered 
by  default,  and  upon  publication  service  in  the 
action,  where  such  service  is  authorized  by  stat- 
ute and  approved  by  the  court,  is  not  subject 
after  the  adjournment  of  the  term  to  attack  by 
motion  supported  by  affidavit  upon  the  ground 
of  the  falsity  of  the  affidavit  for  publication. 

(Additional  ByUabu*  by  Editorial  Staff.) 

6.  Judgment  «=>490(3)— Service  bt  Publi- 
cation—Affidavit— Collateral  Attack. 
If  an  affidavit  seeking  service  on  a  nonres- 
ident defendant  by  publication  fails  in  any  ju- 
risdictional particular,  and  judgment  is  entered 
in  the  case,  it  will  be  void  and  subject  t*  col- 
lateral attack. 

Error  from  District  Court,  Blaine  County  • 
Thos.  A.  Edwards,  Judge. 

Action  by  the  First  Bank*  of  Hitchcock 
against  M.  S.  Chaplin  and  Frank  Cronkhlte. 
Judgment  for  plaintiff  against  defendant 
Cronkhlte  by  default,  and  against  defendant 
Chaplin,  motion  by  defendant  Chaplin  to  set 
aside  judgment  overruled,  and  he  brings  er- 
ror. Affirmed. 

William  O.  Wool  man,  of  W  a  tonga,  for 
plaintiff  in  error. 

Seymour  Foose  and  R.  O.  Brown,  both  of 
Watonga,  for  defendants  in  error. 

PITCHFORD,  J.  On  the  22d  day  of  April, 
1915,  the  First  Bank  of  Hitchcock  commenced 
in  the  district  court  of  Blaine  county  an  ac- 
tion against  Frank  Cronkhlte  and  M.  S.  Chap- 
lin. The  relief  sought  will  more  fully  appear 
from  the  affidavit  herein.  Personal  service 
was  had  upon  Frank  Cronkhlte,  and  plaintiff 
sought  to  have  service  on  M.  S.  Chaplin  by 
publication.  The  material  portion  of  the 
affidavit  for  service  by  publication,  after  nam- 
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lug  the  court,  county,  state  and  parties,  Is  as 

follows: 

"That  the  said  plaintiff,  the  First  Bank  of 
Hitchcock,  has  filed  its  petition  and  commenced 
its  action  in  said  court  against  the  defendants, 
Frank  Cronkhite  and  M.  8.  Chaplin,  and  in  said 
action  and  petition  sues  the  defendants,  Frank 
Cronkhite  and  M.  8.  Chaplin,  to  recover  judg- 
ment on  a  promissory  note  given  by  the  de- 
fendant Frank  Cronkhite  to  the  plaintiff  on  No- 
vember 21,  1914,  for  the  sum  of  $1,935.90  with 
interest  at  10  per  cent,  per  annum  after  ma- 
turity, and  maturing  January  20,  1915,  and  the 
additional  sum  of  $250  as  attorney's  fees  and 
for  the  costs  of  the  action,  and,  to  secure  said 
indebtedness,  claims  a  lien  on  23  %  shares  of 
the  capital  stock  of  said  plaintiff  bank  issued 
to  and  owned  by  the  defendant  Frank  Cronk- 
hite, together  with  the  dividends,  interest,  and 
profits  which  may  accrue  thereon,  and  alleges 
that  the  defendant  M.  S.  Chaplin  claims  some 
lien  upon  or  interest  in  said  shares  of  stock  ad- 
verse to  the  plaintiff,  but  that  whatever  lien 
upon  or  interest  in  said  shares  of  stock  the  said 
M.  S.  Chaplin  may  claim  or  have,  if  any,  the 
same  is  inferior,  junior,  and  subject  to  the  lien 
and  interest  of  the  plaintiff  as  claimed  and 
pleaded  in  its  petition,  and  praying  for  judgment 
on  said  note  against  the  defendant  Frank 
Cronkhite,  and  for  the  foreclosure  of  its  lien  on 
said  shares  of  stock,  and  that  the  same  be  sold 
according  to  the  law  and  the  proceeds  of  the 
sale  applied  to  the  discharge  of  said  indebted- 
ness and  judgment,  and  that  the  defendant  M. 
S.  Chaplin  be  required  to  go  into  court  and 
plead  any  claim  of  lien  upon  or  interest  in  said 
shares  of  stock  that  he  may  have,  and  that  judg- 
ment be  rendered  against  him  barring,  divesting, 
and  excluding  him  of  all  right,  title,  or  inter- 
est in  or  lien  upon  said  shares  of  stock,  <and  for 
judgment  against  both  of  the  defendants  for  all 
the  costs  of  the  action,  and  for  all  relief,  or- 
ders and  judgments  to  which  the  plaintiff  may 
be  entitled  under  the  pleadings  and  the  evi- 
dence." 

On  the  1st  day  of  June,  1915,  the  defendant 
M.  S.  Chaplin, -by  way  of  special  appearance 
and  limiting  his  appearance  to  that  purpose 
only,  objected  to  the  jurisdiction  of  the  court 
for  the  following  reasons,  to  wit: 

First.  That  the  action  is  not  one  In  which 
service  by  publication  can  be  had  as  against 
this  defendant  under  any  provisions  of  the  laws 
of  the  state  of  Oklahoma. 

Second.  That  the  affidavit  filed  herein  for 
service  by  publication  is  defective  and  insuffi- 
cient, in  this,  that  the  same  does  not  show  that 
the  personal  property  claimed  to  be  involved  in 
this  action  was  in  the  state  of  Oklahoma  at  the 
time  of  the  commencement  of  this  action. 

Third.  That  said  personal  property  is  not 
sought  to  be  taken  or  affected  by  any  of  the 
provisional  remedies. 

After  filing  the  foregoing -objections  and 
before  the  judgment  of  the  court  thereon,  the 
plaintiff  was  granted  leave  over  the  objection 
of  the  defendant  to  amend  the  affidavit  by  in- 
serting the  following  matter  immediately  aft- 
er the  end  of  the  first  paragraph,  "located  in 
ther  said  Blaine  county,  state  of  Oklahoma, 


and  organised  under  the  laws  of  the  state  of 
Oklahoma,"  and  the  following  words  and 
matter  immediately  after  the  words  "Frank 
Cronkhite"  in  the  fourth  from  the  last  Una 
on  first  page  of  said  affidavit,  to  wit,  "in  said 
Blaine  county."  The  court  then  overruled  the 
special  appearance,  and  the  defendant  M.  8. 
Chaplin  excepted.  On  the  same  day  the  de- 
fendant M.  S.  Chaplin  filed  his  second  special 
appearance,  and  moved  to  quash  on  the 
grounds  that  the  court  was  without  Jurisdic- 
tion to  grant  the  right  to  amend,  which  was 
by  the  court  overruled  and  exceptions  saved. 
Defendant  Chaplin  refused  to  plead  further. 

On  the  26th  day  of  January,  1916,  the 
plaintiff  obtained  judgment  oy  default 
against  Frank  Cronkhite  in  the  sum  of  $2,- 
132.75  and  $25  attorney's  fee,  also  a  decree 
that  the  bank  have  a  first  lien  upon  said 
stock,  and  that  the  said  M.  S.  Chaplin  had  no 
right  or  interest  or  lien  in  or  against  or  up- 
on said  shares  of  stock,  and  also  barring  the 
defendant  M.  8.  Chaplin  from  any  right,  title, 
and  interest  In  said  stock,  and  ordering  the 
sale  of  said  shares  of  stock  to  satisfy  said 
judgment  We  quote  from  the  journal  entry 
of  the  judgment  the  following: 

"And  now  the  court  finds  that  the  -defendant 
Frank  Cronkhite  has  been  duly  and  personally 
served  with  summons  in  said  action  in  Blaine 
county,  and  due  return  of  such  summons  duly 
made  and  filed,  and  the  time  allowed  said  de- 
fendant by  law  and  by  the  terms  of  said  sum- 
mons in  which  to  answer  has  long  since  expired, 
and  the  defendant  Frank  Cronkhite  has  not  an- 
swered or  otherwise  pleaded  herein,  and  is 
hereby  adjudged  to  be  in  default  for  want  of 
answer  or  other  pleading,  and  for  want  of  ap- 
pearance. The  court  further  finds  that  a  sum- 
mons has  been  djily  served  on  the  defendant  M. 
S.  Chaplin,  by  publication,  and  that  publication 
thereof  has  been  duly  made  in  accordance  with 
the  requirements  of  law  and  on  a  good  and  suffi- 
cient affidavit  therefor,  and  proof  of  such  pub- 
lication of  summons  has  been  duly  made  by  af- 
fidavit and  filed  herein,  and  is  hereby  approv- 
ed, and  that  the  time  allowed  the  defendant  M. 
S.  Chaplin  by  law  and  by  the  terms  of  said 
summons  to  answer  in  said  cause  has  long  since 
expired,  and  the  said  defendant  M.  S.  Chaplin 
has  not  answered  or  otherwise  pleaded,  and  is 
in  default  for  want  of  answer  or  other  plea, 
and  for  want  of  appearance,  and  is  so  adjudged 
to  be  in  default,  and  that  each  of  said  defendants 
by  such  default  on  his  part  is  hereby  held  to 
have  confessed  the  allegations  of  plaintiff's  com- 
plaint." 

On  May  27,  1916,  the  defendant  M.  S. 
Chaplin  filed  a  motion  to  set  aside  the  Judg- 
ment and  the  sale  thereunder  for  the  follow- 
ing reasons:  That  the  court  in  rendering  the 
judgment  was  without  jurisdiction  of  the 
person  of  the  defendant  Chaplin  and  without 
jurisdiction  over  the  property  involved ;  that 
the  affidavit  filed  in  said  cause  for  the  pur- 
pose of  obtaining  service  by  publication  is 
and  was  defective  and  insufficient,  in  this, 
that  the  same  did  not  show  that  at  the  time 
of  the  filing  of  said  affidavit  originally  on 
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April  22,  1915,  the  shares  of  stock  Involved 
In  said  action  were  within  the  Jurisdiction 
of  the  district  court  of  Blaine  county,  or 
within  the  state  of  Oklahoma ;  that  the  orig- 
inal affidavit  for  service  by  publication  was 
never  amended  in  any  particular  except  as 
is  shown  on  the  face  thereof  by  Interlinea- 
tions with  pen  and  ink,  which  affidavit  was 
never  reverifled  as  amended,  and  was  not 
authenticated  by  any  officer  authorized  to 
administer  oaths  as  being  amended  or  re- 
verified  as  of  the  date  of  September  25, 1915 ; 
nor  does  said  amended  affidavit  purport  to 
show  on  its  face  that  on  the  22d  day  of  April, 
1915,  the  said  bank  stock  certificates  were 
within  the  state  of  Oklahoma  and  within  the 
Jurisdiction  of  this  court,  and  further,  that 
there  is  no  authority  in  law  for  the  amend- 
ment of  an  affidavit  for  service  by  publication 
in  this  cause  unless  such  amendment  relates 
to  a  fact  existing  as  a  fact  at  the  time  of  the 
filing  of  the  original  affidavit,  which  fact 
must  appear  affirmatively  by  the  amendment 
as  made;  and,  further,  that  said  certificates 
of  bank  stock  were  at  that  time,  to  wit,  on 
the-22d  day  of  April,  1915,  and  still  are,  with- 
in the  state  of  Iowa,  and  were  not  within  the 
state  of  Oklahoma  at  that  time. 

On  the  19th  day  of  September,  1916,  the 
foregoing  motion  was  overruled,  whereupon 
the  said  M.  S.  Chaplin  appeals.  The  said 
Frank  Cronkhlte,  refusing  to  join  In  the  ap- 
peal, is  made  one  of  the  defendants  in  error. 
Plaintiff  in  error  relies  upon  two  specifica- 
tions of  error: 

First.  The  court  erred  in  permitting  the  plain- 
tiff  to  amend  its  affidavit  for  service  by  publica- 
tion. 

Second.  The  purported  amendment  was  void 
and  conferred  no  jurisdiction  to  obtain  service 
by  publication. 

[1,  S]  It  Is  a  well-settled  rule  In  this  state 
that,  if  an  affidavit  seeking  service  on  a  non- 
resident defendant  by  publication  fails  in  any 
Jurisdictional  particular,  and  judgment  is 
entered  in  the  case,  the  same  would  be  void 
and  subject  to  collateral  attack.  The  fact 
that  the  defendant  M.  S.  Chaplin  entered  a 
special  appearance  in  court  and  sought  to 
have  the  service  quashed  did  not  result  in  a 
general  appearance.  Unless  the  court  had 
jurisdiction  of  the  subject-matter— that  is, 
the  shares  of  stock — it  could  acquire  none  of 
the  defendant  by  the  publication  notice.  Be- 
fore the  service  by  publication  could  be  of 
any  effect,  the  court  had  to  have  jurisdiction 
of  the  subject-matter,  and  the  reason  for  call- 
ing the  court's  attention  to  the  subject-matter 
was  for  the  purpose  of  showing  that  the  court 
was  without  jurisdiction,  unless  the  prop- 
erty sought  to  be  reached  by  the  proceedings 
was  within  the  state,  and  this  fact  must  ap- 
pear from  the  affidavit  either  positively  or 
Inferentlally. 

Under  section  4722,  R.  L.  1910,  service  may 
be  made  by  publication  in  actions  which  re- 
late to,  or  the  subject  of  which  Is,  real  or 


personal  property  In  this  state,  which  any 
defendant  has  or  claims  a  lien  or  Interest, 
actual  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  particularly  In 
excluding  him  from  any  Interest  therein,  and 
such  defendant  Is  a  nonresident  of  the  state. 

The  extent  of  the  amendment  permitted  by 
the  court  was  that  the  First  Bank  of  Hitch- 
cock was  located  in  Blaine  county,  OkL,  and 
organized  under  the  laws  of  said  state,  and 
that  the  shares  of  the  capital  stock  involved 
were  In  Blaine  county.  The  intention  evi- 
dently of  the  affiant  was  to  show  that  the 
condition  existing  at  the  time  of  the  amend- 
ment existed  at  the  time  of  the  original  affi- 
davit; that  is,  the  First  Bank  of  Hitchcock 
was  located  In  Blaine  county,  OkL,  and  or- 
ganized under  the  laws  of  the  state  of  Okla- 
homa; that  on  that  date  Frank  Cronkhlte 
resided  in  Blaine  county ;  that  the  shares  of 
the  capital  stock  were  in  Blaine  county. 
This  amendment  was  made  before  the  court 
passed  upon  the  motion  filed  by  the  defendant 
M.  S.  Chaplin  to  quash  the  service.  After 
allowing  the  amendment,  the  court  overruled 
the  motion  to  quash.  The  defendant  then 
filed  a  second  motion,  appearing  especially 
for  that  purpose,  and  objected  to  the  Juris- 
diction of  the  court  over  his  person  for  the 
reason  that  the  action  was  not  one  in  which 
service  by  publication  could  lawfully  oe  had, 
and  that  the  original  affidavit  for  service  of 
publication  was  fatally  defective  and  Ineffi- 
cient ;  that  the  same  failed  to  show  that  the 
personal  property  claimed  to  be  Involved  was 
In  the  state  of  Oklahoma ;  and  that  the  at- 
tempted amendment  of  the  affidavit  for  serv- 
ice was  and  Is  null  and  void  and  conferred  no 
jurisdiction  over  this  defendant. 

Section  4725,  R.  L.  1910,  provides  that  the 
publication  for  service  shall  state  the  court 
In  which  the  petition  Is  filed,  the  names  of  the 
parties,  and  must  notify  the  defendant  thus 
to  be  served  that  he  has  been  sued,  and  must 
answer  the  petition  filed  by  the  plaintiff  on 
or  before  the  time  stated,  which  shall  not  be 
less  than  41  days  from  the  date  of  the  first 
publication,  or  the  petition  will  be  taken  as 
true  and  judgment,  the  nature  of  which  shall 
be  stated,  will  be  rendered  accordingly. 

[2]  The  objection  in  the  motion  to  quash 
on  the  part  of  the  defendant  is  that  the  affi- 
davit failed  to  state  that  the  shares  were  In 
the  state  of  Oklahoma.  We  are  of  the  opin- 
ion that  the  judgment  rendered  upon  tbis 
affidavit  and  publication  would  have  been 
good  aB  against  a  collateral  attack  In  10 
Cyc.  588,  It  Is  said: 

"A  share  certificate  is  merely  the  paper  rep- 
resentative of  an  incorporeal-  right,  and  stands 
on  a  footing  similar  to  that  of  other  muniments 
of  title.  It  is  not  in  itself  property,  but  is 
merely  a  symbol  or  paper  evidence  of  property ; 
hence  the  proprietary  right  may  exist  without 
a  certificate.  Certificates  of  shares  of  corpo- 
rate stock  are  not  letters  of  credit,  or  in  the 
nature  of  letters  of  credit.  Certificates  of  shares 
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of  capital  stock  are  not  negotiable  instruments 
either  in  form  or  character,  although  they  are 
often  said  to  be  quasi  negotiable.  The  general 
consequence  of  this  doctrine  is  that  whoever 
takes  them  takes  them  subject  to  the  equities 
and  burdens  which  attend  them,  as  in  the  case 
of  the  purchase  of  any  other  nonnegotiable  pa- 
per, and  that  although  ignorant  of  such  equities 
and  burdens,  his  ignorance  does  not  relieve  the 
paper  thereof,  or  enable  him  to  hold  it  discharg- 
ed therefrom.  They  are  nonnegotiable  in  the 
sense  that  a  complete  transfer  of  title  good  not 
only  between  the  parties,  but  also  against  the 
corporation  itself,  can  only  be  made  with  the 
concurrence  of  the  act  of  the  corporation  in 
pursuance  of  its  charter  governing  statutes  or 
operative  by-laws." 

The  same  rules  as  announced  by  Cyc  are 
announced  by  Clark  on  Corporations,  p.  258, 
second  edition  of  said  work.  The  certificates 
of  shares  being  the  symbol  of  property  and 
evidence  of  an  Interest  in  the  property,  It 
follows  that  the  property  is  located  wherever 
the  residence  of  the  corporation  may  be,  and 
litigation  affecting  the  title  of  the  stock 
should  be  In  the  jurisdiction  where  the  cor- 
poration is  created  or  resides,  although  the 
owner  thereof  might  be  a  nonresident  of  the 
state,  and  that  for  the  purposes  of  litigation 
affecting  the  title  of  the  stock  constructive 
service  was  sufficient. 

In  7  Cyc.  496,  we  find  the  following: 

"It  is  frequently  provided  that  no  transfer 
or  assignment  of  stock  shall  be  valid  with  re- 
spect to  the  bank  unless  or  until  there  is  a  for- 
mal transfer  of  the  stock  on  the  books  of  the 
corporation;'  and  where  this  is  the  case,  it  is 
the  right  of  the  bank  to  treat  a  stockholder  as 
the  true  owner  of  stock  and  to  deal  with  him 
accordingly  until  it  receives  notice  that  he  has 
assigned  such  stock  to  another."  People's 
Bank  v.  Macon  Exchange  Bank,  116  Ga.  820, 
43  S.  E.  269,  94  Am.  St.  Rep.  144. 

In  People  v.  La  Salle  St  Trust,  etc.,  Bank, 
269  111.  518,  110  N.  E.  38,  It  was  held  that, 
where  a  stockholder  had  sold  his  stock  and 
Indorsed  and  delivered  the  certificate  therefor 
to  the  purchaser,  the  transfer  not  being  made 
on  the  books  of  the  bank,  and  the  vendor  still 
appearing  on  the  books  and  records  of  the 
bank  as  the  owner  of  40  shares  of  the  stock, 
the  purchaser  of  the  stock  who  concealed  bis 
Identity  by  his  failure  to  have  the  stock 
transferred  on  the  books  of  the  corporation 
was  held  to  know  that  his  vendor  would  be 
recognized  and  could  be  dealt  with  as  the  real 
stockholder,  and  that,  so  far  as  the  corpora- 
tion was  concerned,  the  original  owner  was 
the  real  stockholder,  and  until  his  stock  was 
transferred  according  to  law,  or  at  least  until 
the  bank  was  notified  of  the  transfer,  the 
registered  stockholder  may  be  treated  as  the 
real  owner  of  the  stock. 

Section  290,  R.  L.  1910,  provides: 

"The  president  and  cashier  of  every  incor- 
porated bank  shall  cause  to  be  kept  at  all  times 
a  correct  list  of  the  names  and  residences  of  all 
the  shareholders  in  the  bank  and  the  number  of 


shares  held  by  each,  In  the  office  where  its  busi- 
ness is  transacted.  Such  list  shall  be  subject 
to  the  inspection  of  all  the  shareholders  and 
creditors  of  the  bank,  and  the  officers  authoris- 
ed to  assess  taxes  under  the  state  authori- 
ty.  *   •  •» 

Section  294,  R.  L.  1910,  provides: 

"The  shares  of  stock  of  an  incorporated  bank 
shall  be  deemed  personal  property,  and  shall 
be  transferred  on  the  books  of  the  bank  in  such 
manner  as  the  by-laws  therefor  may  direct,  but 
no  transfer  of  stock  shall  be  valid  against  a 
bank  or  any  creditor  thereof  so  long  as  the  reg- 
istered holder  thereof  shall  be  liable  as  a  prin- 
cipal debtor,  surety  or  otherwise  to  the  bank  for 
any  debt,  nor  in  such  cases  shall  any  dividend, 
interest  or  profits  be  paid  on  such  stock  so  long 
as  such  liabilities  continue,  but  all  such  divi- 
dends, interest  or  profits  shall  be  retained  by 
the  bank  and  applied  to  the  discharge  of  such  li- 
abilities, and  no  stock  shall  be  transferred  on 
the  books  of  any  bank  where  the  registered  hold- 
er thereof  is  in  debt  to  the  bank  for  any  ma- 
tured and  unpaid  obligations." 

Section  6738,  R.  L.  1910,  is  as  follows: 

"If  there  is  no  law  to  the  contrary  in 'the 
place  where  personal  property  is  situated,  it  is 
deemed  to  follow  the  person  of  its  owner,  and 
is  governed  by  the  law  of  his  domicile." 

In  Jellenik  v.  Huron  Copper  Mining  Co., 
177  U.  S.  1,  20  Sup.  Ct  559,  44  L.  Ed.  647,  the 
court  said: 

'The  certificates  are  only  evidence  of  the  own- 
ership of  the  shares,  and  the  interest  represent- 
ed by  the  shares  is  held  by  the  company  for  the 
benefit  of  the  true  owner  as  the  habitation  or 
domicile  of  the  company  is  and  must  be  in  the 
state  that  created  it  The  property  represented 
by  its  certificates  of  stock  may  be  deemed  to  be 
held  by  the  company  within  the  state  whose 
creature  it  is,  whenever  it  is  sought  by  suit  to 
determine  who  is  its  real  owner." 

[S]  In  passing  upon  the  errors  relied  on,  we 
are  confronted  with  this  proposition:  If  the 
affidavit  for  the  warning  order  failed  in  any 
jurisdictional  particular,  was  the  court  au- 
thorized in  allowing  the  same  to  be  amended? 
In  the  case  of  City  National  Bank  v.  Sparks, 
50  OkL  648,'  151  Pac.  225,  the  court  said: 

"Where  the  jurisdictional  facts  necessary  to 
warrant  service  by  publication  were  in  existence 
at  the  commencement  of  the  action,  and  the  af- 
fidavit for  publication  is  defective  only  in  that 
it  states  inferentially,  or  in  any  other  way  any 
matter  required  by  statute  to  be  alleged  there- 
in, it  is  amendable,  even  after  judgment;  but 
where  there  is  a  total  want  of  averment  in  the 
affidavit  of  some  material  fact  required  by  stat- 
ute, •  •  •  the  service  is  void,  and  the  de- 
fect cannot  be  cured  by  amendment" 

The  first  special  appearance  of  the  defend- 
ant seeking  to  have  the  service  quashed,  did 
not  result  in  a  general  appearance.  Before) 
the  defendant  could  be  served  by  publication, 
it  was  necessary  that  the  property  to  be  af- 
fected be  in  the  state ;  at  least,  it  was  neces- 
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sary  that  the  affidavit  allege  that  fact  either  low  the  amendment  Did  he  thereby  enter  a 


positively  or  inferentially.  As  we  have  seen, 
where  there  is  a  total  want  of  averment  in 
the  affidavit  of  some  material  fact  required 
by  statute,  the  service  is  void,  and  the  defect 
cannot  be  cured  by  amendment..  Was  there 
sufficient  in  the  affidavit  as  originally  filed 
to  inform  the  nonresident  defendant  of  the 
purport  and  scope  of  the  judgment  sought  by 
the  plaintiff?  The  affidavit  and  the  warning 
order  disclosed  that  the  action  had  been 
brought  in  the  district  court  of  Blaine  Coun- 
ty, state  of  Oklahoma,  gave  the  names  of  the 
plaintiff  and  defendants,  and*,  further,  that 
the  judgment  sought  was  to  bar,  divest,  and 
exclude  the  defendant  from  any  right,  title, 
or  interest  in  or  lien  upon  23%  shares  of  the 
capital  stock  of  the  said  First  Bank  of  Hitch- 
cock issued  to  and  owned  by  the  defendant 
Frank  Cronkhite,  and,  further,  that  the  bank 
claimed  a  first  lien  on  said  shares  of  capital 
stock  to  secure  the  indebtedness  of  the  de- 
fendant Frank  Cronkhite  to  the  said  plaintiff. 
Any  one  seeing  this  affidavit  and  warning  or- 
der would  naturally  infer  that  the  plaintiff 
bank  was  located  in  Hitchcock,  that  Hitch- 
cock was  in  Blame  county,  and  that  Blaine 
county  was  in  Oklahoma,  and  that  the  pur- 
pose of  the  action  was  to  declare  and  fore- 
close a  Hen  upon  the  23%  shares  of  stock 
owned  By  the  defendant  Frank  Cronkhite. 

In  the  case  of  Osle  Raymond  v.  Nix,  Hal- 
xell  &  Co.,  5  Okl.  656,  49  Pac.  1110,  it  was 
held  that  an  affidavit  for  publication  which 
stated  defectively,  but  inferentially,  the 
things  required  by  the  statute,  was  voidable, 
but  not  void,  and  the  defects  could  be  cured 
by  amendment,  and  that,  when  the  defendant 
enters  a  general  appearance  in  the  case  with- 
out first  attacking  the  service  by  publication 
on  the  ground  of  the  defect  in  the  affidavit 
for  publication,  he  waives  such  defect.  In 
the  case  at  bar  the  amendment  was  made  be- 
fore the  court  passed  upon  the  motion  filed 
by  the  defendant.  After  allowing  the  amend- 
ment, the  court  overruled  the  motion  to 
quash.  The  defendant  then  filed  a  second 
motion,  appearing  especially  for  that  purpose 
and  that  alone,  as  stated  in  the  motion,  and 
objected  to  the  jurisdiction  of  the  court  over 
his  person  for  the  reason  that  the  action  was 
not  one  in  which  service  by  publication  could 
lawfully  be  had,  and  that,  the  original  affida- 
vit for  service  by  publication  being  fatally 
defective  and  inefficient,  the  attempted  amend- 
ment was  and  is  null  and  void  and  conferred 
no  jurisdiction  over  this  defendant.  The  af- 
fidavit as  amended  fulfilled  every  requirement 
of  the  statute.  It  was  thereafter  made  to  ap 
pear  that  the  bank  was  in  Blaine  county,  that 
the  shares  of  stock  sought  to  be  affected  were 
in  the  state,  and  that  the  defendant  Frank 
Cronkhite  resided  in  the  county.  When  the 
defendant  filed  his  second  motion  to  quash, 
he  attacked  the  authority  of  the  court  to  al- 


general  appearance? 

The  case  of  Rogers  v.  McCord-CoUins  Merc. 
Co.,  19  Okl.  116,  91  Pac.  864,  was  very  much 
like  the  case  at  bar.  There  the  defendant 
appeared  especially  and  moved  to  quash  and 
set  aside  the  summons  and  the  service  there- 
of for  the  reason  that  the  defendant  was  not 
at  the  time  of  service  a  resident  of  the  county 
or  territory.  Evidence  was  Introduced  upon 
this  motion  and  overruled  by  the  court,  and 
judgment  was  thereupon  rendered  as  upon  de- 
fault. Thereafter  the  defendant  filed  a  mo- 
tion praying  that  the  judgment  rendered  be 
set  aside  on  the  ground  that  the  defendant 
was  a  nonresident  when  service  was  made 
and  that  the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  Evidence  was  intro- 
duced upon  this  motion,  and  heard  by  the 
court  aud  after  consideration  the  court  over- 
ruled the  same.   There  the  court  held: 

"This  same  question,  having  been  presented 
to  the  court  upon  the  motion  to  quash  service, 
became  res  ad  judicata,  and  the  court  would  have 
been  justified  in  overruling  the  motion  upon 
that  ground,  if  none  other.  An  order  overrul- 
ing a  motion  to  quash  summons  and  %»rvice  is 
as  conclusive  on  appeal  from  a  subsequent  order 
involving  the  same  question,  and  becomes  res 
adjudicata  to  the  same  extent  as  if  the  order 
had  been  made  upon  the  final  judgment  Gen- 
erally, when  an  order  is  made  denying  a  motion 
to  quash  service  of  summons,  and  a  final  judg- 
ment is  rendered,  an  appeal  will  lie  from  such 
judgment  and  the  ruling  arising  upon  the  mo- 
tion to  quash  service  may  be  assigned  as  ground 
for  reversal,  and,  if  no  appeal  is  taken,  the  mat- 
ter arising  on  the  motion  to  quash  service  be- 
comes res  adjudicata  and  a  bar  to  the  right  of 
the  defendant  to  raise  the  same  question  upon 
a  subsequent  motion  involving  the  same  subject- 
matter.  While  there  are  exceptions  to  the  let- 
ter of  this  rule,  yet  whenever  the  exceptions 
have  been  recognised,  they  have  been  based  upon 
what  seems  necessary  for  the  full  protection 
of  the  rights  of  the  parties.  'Orders  made  on 
motions  affecting  the  substantial  rights  of  par- 
ties from  which  an  appeal  lies,  if  the  matter  in 
question  has  been  fully  tried,  are  as  conclusive 
upon  the  issue  necessarily  decided,  as  are  final 
judgments.'  Halverson  v.  Orinoco  [89  Minn. 
470]  95  N.  W.  820." 

In  City  National  Bank  v.  Sparks,  supra, 
the  court  said: 

"Did  the  defendant  by  a  general  appearance 
or  otherwise,  waive  the  defects  in  the  service 
and  submit  himself  to  the  jurisdiction  of  the 
court  before  or  after  judgment?  Generally 
speaking,  any  plea  or  proceeding  raising  ques- 
tions nonjurisdlctional,  and  involving  the  mer- 
its, constitutes  a  general  appearance,  and  waives 
all  questions  as  to  the  regularity  of  the  serv- 
ice, whether  made  before  or  after  judgment 
Any  plea  or  proceeding  which  raises  jurisdic- 
tional questions  only  is  a  special  appearance, 
and  the  mere  fact  of  filing  the  same  does  not 
give  the  court  jurisdiction  over  the  person  of 
the  defendant.  Were  this  not  true,  the  defend- 
ant's mouth  would  be  forever  closed  to  question 
the  jurisdiction  of  the  court  over  his  person, 
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bat  a  party  who  denies  the  jurisdiction  of  the 
court  over  his  person  most  first  present  that 
single  question.  He  may  not  mingle  with  his 
plea  other  pleas  which  concede  jurisdiction,  and 
thereafter  insist  that  there  was  error  in  over- 
ruling his  plea  to  the  jurisdiction.  Where  the 
pleader  urges  jurisdictional  and  nonjurisdiction- 
al  grounds  as  a  basis  of  relief,  he  enters  a  gen- 
eral appearance;  and  this  is  true  when  done  at 
any  stage  of  the  proceedings." 

In  Ziska  v.  Avey  et  al.,  36  Okl.  406,  122 
Pac.  722,  Sharp,  C,  In  delivering  the  opinion 
of  the  court,  said: 

"We  are  aware  that  a  number  of  courts  of 
high  respectability  do  not  follow  the  rule  laid 
down  by  this  court  and  adopted  and  consistent- 
ly followed  by  the  Supreme  Court  of  Kansas 
in  the  cases  cited,  and  we  believe  that  the  rule 
should  be  confined  rather  than  extended.  How- 
ever, the  difficulty  is  one  that  may  easily  be 
avoided  by  the  exercise  of  care  in  avoiding  set- 
ting up  other  than  jurisdictional  grounds  when 
relief  is  invoked.  But  what  has  plaintiff  in  er- 
ror done  in  this  case?  Both  in  the  first  and 
second  motions  he  attacks  the  sufficiency  of  the 
petition  for  various  reasons.  Under  the  au- 
thority cited,  it  will  therefore  be  unnecessary 
for  us  to  consider  either  the  sufficiency  of  the 
affidavit  for  publication  or  the  notice  of  pub- 
lication, as  the  plaintiff  in  error  by  his  mo- 
tions' to  vacate  entered  a  general  appearance 
in  said  action,  and  thereby  waived  irregularities 
that  may  have  prior  thereto  existed,  even  though 
such  proceedings  were  up  to  the  time  of  said 
entry  or  appearance  void.  In  other  words,  by 
bis  motions  plaintiff  invoked  nonjorisdictional 
as  well  as  jurisdictional  relief.  Had  the  plain* 
tiff  in  error  confined  himself  alone  to  attacking 
the  jurisdiction  of  the  court  by  reason  of  the 
alleged  void  service  of  publication,  then  it  would 
be  necessary  to  consider  and  determine  the  suf- 
ficiency thereof,  but,  having  invoked  the  juris- 
diction  of  the  court  to  pass  upon  and  determine 
the  sufficiency  of  the  petition  to  state  a  cause  of 
action,  he  will  be  considered  to  have  waived  any 
rights  which  he  may  otherwise  have  had  by  rea- 
son of  the  service  by  publication." 

In  the  case  of  Barnett  et  al.  v.  Holyoke 
Mutual  Fire  Insurance  Co.,  78  Kan.  630,  07 
Pac.  062,  a  motion  was  filed  to  vacate  and 
set  aside  the  Judgment,  for  the  following  rea- 
sons: 

First.  Failure  to  serve  summons  on  the  de- 
fendants. 

Second.  That  the  court  had  no  jurisdiction  to 
render  and  enter  judgment,  because  the  plain- 
tiff's petition  failed  to  state  a  cause  of  action. 

The  motion  was  overruled  and  an  appeal 
prosecuted.  The  court,  in  passing  upon  the 
question,  said: 

"In  the  view  we  have  taken,  however,  the 
law  insisted  upon  is  unavailing  in  this  case. 
Whatever  rights  the  defendants  may  have  had 
to  vacate  and  set  aside  the  judgment  and  de- 
cree under  the  first  ground  of  the  motion  have 
been  waived  by  the  second  ground  thereof,  as 
it  amounts  to.no  more  than  a  general  demur- 
rer, which  does  not  raise  a  jurisdictional  ques- 
tion.   It  has  long  been  held  by  this  court  that 


an  attack  upon  a  judgment  by  motion  contain- 
ing both  jurisdictional  and  nonjurisdictional 
grounds  constitutes  a  general  appearance,  the 
same  as  if  an  appearance  had  been  made  at  the 
trial.  •  •  •  This  rule  of  law  may  appear 
to  be  harsh  in  some  instances,  but  in  a  case 
like  this  it  seems  to  be  both  just  and  salutary." 

In  Thompson  v.  Pfeiffer,  as  Ex'r,  etc.,  66 
Kan.  368,  71  Pac  828,  the  defendant  made 
what  he  called  a  special  appearance  and 
asked  for  a  dismissal  of  the  action  for  the 
following  reasons: 

First  Because  the  court  had  no  jurisdiction 
to  hear  and  determine  the  same. 

Second.  Because  the  same  was  an  action  in 
personam,  being  an  action  to  enforce  a  stock- 
holder's double  liability,  and  the  same  could  not 
be  determined  in  an  action  in  rem. 

Third.  Because  the  judgment  on  which  said 
action  was  based  had  become  dormant 

There  the  court  held: 

"The  motion  to  dismiss,  although  designated 
as  a  special  appearance,  was,  in  fact  *  chal- 
lenge to  the  sufficiency  of  the  averments  of  the 
petition.  The  first  ground  of  the  motion,  it  is 
true,  was  jurisdictional,  but  the  second  and 
third  grounds  invoked  the  judgment  of  the  court 
on  the  merits  of  the  cause  of  action  set  up  by 
the  plaintiff.  Where  a  defendant  purporting  to 
limit  his  appearance,  actually  invites  an  inquiry 
as  to  the  sufficiency  of  a  pleading,  or  upon  a 
matter  involving  the  merits  of  the  controversy, 
he  submits  himself  to  the  jurisdiction  of  the 
court  and  waives  defects  in  the  process  or  in 
the  means  of  bringing  him  into  court  The  de- 
fendant's motion  converted  the  so-called  special 
appearance  into  a  general  one,  and  the  court 
was  therefore  warranted  in  proceeding  as  though  - 
the  original  service  had  been  complete  and  reg- 
ular. Burdette  v.  Corgan,  26  Kan.  102;  Life 
Ass'n  v.  Lemke,  40  Kan.  142,  10  Pac  337; 
Frasier  v.  Douglass,  57  Kan.  800,  48  Pac  86 ; 
Gorham  v.  Tanquerry,  58  Kan.  233,  48  Pac 
916.  Later  the  plaintiff  contested  the  sufficien- 
cy of  the  affidavit  for  attachment  and  in  that 
way  raised  a  question  which  was  not  jurisdic- 
tional." 

In  Lausten  v.  Union  National  Bank  of 
Bartlesville  (OkL)  decided  May  21,  1918,  173 
Pac  823,  the  court  said: 

"Where  it  is  stated  in  an  affidavit  to  obtain 
service  by  publication  that  a  defendant  is  a 
nonresident  of  the 'state,  and  that  the  plaintiff 
cannot  with  due  diligence  make  service  upon 
him  within  the  state,  it  is  not  void  or  voidable 
because  it  is  not  alleged  in  terms  that  the  action 
is  one  of  those  enumerated  in  section  4722,  Rev. 
Laws  1910,  in  which  service  by  publication  is 
authorized,  provided  the  description  of  the  cause 
of  action  in  the  affidavit  is  sufficient  to  show 
that  it  is  a  case  where  such  service  is  author- 
ized." 

And  further: 

"A  judgment  regular  upon  its  face  rendered 
by  default  and  upon  publication  service  in  an 
action  where  such  service  is  authorized  by  stat- 
ute after  the  adjournment  of  the  term  is  not 
subject  to  attack  by  motion,  supported  by  am- 
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davit,  opon  the  ground  of  the  falsity  of  the  af- 
fidavit for  publication." 

It  was  farther  held  that  the  question  of 
whether  the  facts  stated  in  the  affidavit  are 
true  or  not  Is  immaterial  until  challenged  in 
some  recognized  legal  proceeding  for  the  va- 
cation of  valid  judgments. 

It  is  insisted  in  the  motion  to  set  aside  the 
judgment  that  the  amendment  to  the  affidavit 
in  that  the  property  was  in  Blaine  county 
was  not  true,  and  the  plaintiff  by  this  motion 
is  seeking  to  controvert  this  fact  As  we 
have  before  stated,  the  judgment  was  regular 
upon  its  face.  The  court,  before  entering 
judgment,  found  that  the  defendant  Frank 
Cronkhite  had  been  duly  and  personally 
served  with  a  summons  in  Blaine  county,  and, 
further,  that  summons  had  been  duly  served 
on  the  defendant  M.  S.  Chaplin  by  publica- 
tion ;  that  publication  thereof  had  been  duly 
made  in  accordance  with  the  requirements  of 
law,  and  on  a  good  and  sufficient  affidavit 
therefor,  and  proof  of  such  publication  of 
summons  was  duly  made  by  affidavit  and  was 
duly  approved  by  the  court. 

[4]  Primarily  the  jurisdiction  of  the  court 
did  not  depend  upon  the  situs  of  the  bank's 
certificates  of  stock,  but  upon  the  evidence 
thereof  furnished  by  the  affidavit,  and  as  to 
whether  the  facts  stated  in  the  affidavit  were 
true  or  not  was  immaterial  until  challenged 
in  some  recognized  legal  proceeding  for  the 
vacation  of  valid  judgments.  The  affidavit, 
independent  of  the  amendment,  as  we  have 
seen,  contained  all  the  averments  necessary 
to  give  the  court  jurisdiction.  The  judgment 
appears  to  be  regular  upon  its  face,  if,  as  a 
matter  of  fact,  the  certificates  of  stock  were 
not  in  the  state,  and  the  amendment  to  the 
affidavit  to  the  effect  that  they  were  in  the 
state  was  untrue,  this  did  not  appear  upon 
the  face  of  the  affidavit,  the  warning  order, 
or  judgment,  and  could  only  be  made  to  ap- 
pear by  extrinsic  evidence.  The  judgment, 
being  regular  on  Its  face,  could  not  be  at- 
tacked collaterally,  but  could  only  be  set 
aside  and  vacated  by  the  methods  provided 
by  law.  Holding  that  the  judgment  was  not 
void,  but,  at  most,  voidable,  then  in  order  to 
have  the  same  vacated  and  set  aside,  it  would 
be  necessary  to  proceed  under  section  4128,  R. 
Ix  1910,  which  is  as  follows: 

"A  party  against  whom  a  judgment  or  order 
has  been  rendered,  without  other  service  than 
by  publication  in  a  newspaper,  may,  at  any  time 
within  three  years  after  the  date  of  the  judg- 
ment or  order,  have  the  same  opened,  and  be 
let  in  to  defend.  Before  the  judgment  or  or- 
der shall  be  opened  the  applicant  shall  give  no- 
tice to  the  adverse  party  of  his  intention  to 
make  such  an  application,  and  shall  file  a  full 
answer  to  the  petition,  pay  all  costs,  if  the 
court  require  them  to  be  paid,  and  make  it  ap- 
pear to  the  satisfaction  of  the  court,  by  affidavit 
or  other  evidence,  that  during  the  pendency  of 


the  action  he  had  no  actual  notice  thereof  in 
time  to  appear  in  court  and  make  his  de- 
fense. •  • 

As  a  matter  of  fact,  this  affidavit  could  not 
be  made  In  the  instant  case,  for,  when  the 
defendant  filed  his  second  motion  to  quash, 
he  invoked  the  Jurisdiction  of  the  court  to 
pass  upon  the  right  to  allow  the  amendment 
to  the  affidavit,  and  as  this  amendment  could 
not  be  made  unless  it  referred  to  facts  in  ex- 
istence at  the  time  of  making  the  original  af- 
fidavit, the  court  was  necessarily  called  upon 
to  pass  upon  that  identical  question,  or  at 
least,  we  are  to  presume,  until  the  contrary 
is  shown,  that  in  allowing  the  amendment 
the  court  would  not  have  permitted  the  same 
unless  it  had  first  ascertained  that  the  facts 
alleged  In  the  amendment  were  in  existence 
at  the  time  the  affidavit  was  originally  made. 

We  therefore  conclude  that  the  judgment 
of  the  lower  court  should  be  affirmed ;  and  It 
is  so  ordered. 

OWEN,  C.  J„  and  O'NEILL,  SHARP,  and 
HIGGINS,  JJ.,  concur. 


TESCIER  v.  GOYER, 


(72  OM.  137) 

(No.  8086.) 
March  11, 


(Supreme  Court  of  Oklahoma. 

1919.) 


(Sfttabu*  by  the  Court.) 

Appeal  and  Error  ®=>1009(3) — Judgment  of 
Trial  Court  in  Equity  Action— Conflict- 
inch  Evidence— Affirmance. 
A  judgment  of  the  trial  court  in  an  equity 
action  where  the  evidence  is  conflicting  should 
be  given  weight,  and,  unless  the  court  is  satis- 
fied that  the  conclusion  reached  by  the  trial 
court  is  wrong,  should  be  affirmed. 


Error  from  District  Court,  Oklahoma 
County ;  Geo.  W.  Clark,  Judge. 

Suit  by  Rosalie  Goyer  against  Anthony 
Tesder.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Philip  E.  Winter,  of  Oklahoma  City,  for 
plaintiff  in  error. 

W.  P.  Harper,  of  Oklahoma  City,  for  de- 
fendant In  error. 

McNEILL,  J.  Rosalia  Goyer  brought  this 
suit  In  the  district  court  of  Oklahoma  county 
against  the  defendant,  Anthony  Tesder,  for 
specific  performance  of  a  contract  which  had 
been  fully  executed  on  behalf  of  the  plaintiff 
and  to  require  the  defendant  to  execute  a 
deed  to  lots  2,  8,  and  6  of  section  7,  township 
12  north,  range  1  east,  I.  M.,  in  Oklahoma 
county,  state  of  Oklahoma.  The  case  was 
submitted  to  the  court  and  the  court  found 
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tbe  Issues  In  favor  of  the  plaintiff  and  against 
the  defendant,  and  ordered  the  defendant  to 
execute  a  deed  to  the  above-described  prop- 
erty. 

From  this  Judgment  defendant  appeals, 
and  as  error  alleges  that  the  judgment  of  the 
court  below  is  not  sufficiently  supported  by 
the  evidence  and  is  contrary  to  law. 

The  plaintiff  below  pleaded  and  introduced 
evidence  to  prove  an  oral  contract  and  agree- 
ment whereby  she  agreed  to  procure  for  the 
defendant  a  deed  to  certain  other  lands,  and 
to  pay  the  defendant  the  sum  of  $140,  and  to 
deed  to  the  defendant  a  certain  portion  of 
her  land.  She  alleged  she  had  complied  with 
all  her  contract,  had  obtained  the  deed  from 
the  other  parties  to  said  defendant,  had  de- 
livered a  deed  to  her  own  land,  and  had  ten- 
dered the  sum  of  $140  to  defendant,  and  al- 
so tendered  the  $140  into  court  for  the  use  of 
defendant 

There  were  but  three  witnesses  that  testi- 
fied as  to  this  contract,  plaintiff  and  her  hus- 
band, upon  the  one  side,  and  the  defendant, 
upon  the  other  side.  The  evidence  was  very 
conflicting  as  to  the  terms  and  conditions  of 
the  contract  The  defendant  claimed  that 
the  plaintiff  was  to  pay  the  sum  of  $550,  and 
the  case  was  submitted  upon  that  issue. 
There  was  some  contention  that  the  deed 
from  plaintiff  to  defendant  was  to  be  approv- 
ed by  the  Secretary  of  the  Interior,  but  the 
evidence  does  not  disclose  that  the  Secretary 
of  the  Interior  had  refused  to  approve  said 
deed,  but  the  inference  was  that  the  defend- 
ant had  failed  to  submit  the  same  to  the  De- 
partment for  approval.  From  the  examina- 
tion of  the  case  it  appears  the  only  question 
is:  Was  tbe  evidence  sufficient  to  support 
the  finding  of  the  court?  This  court  has  laid 
down  the  following  rule : 

"While  in  cases  of  purely  equitable  cogni- 
zance the  Supreme  Court  will  review  tbe  evi- 
dence, tbe  judgment  of  tbe  trial  court  ought 
not  ordinarily  bq  set  aside  unless  clearly 
wrong."  Heckman  v.  McQueen,  57  Okl.  803, 
157  Pac.  139. 

This  court  again,  in  the  case  of  Dandrldge 
v.  Dandrldge,  158  Pac.  445,  states  as  follows : 

"The  judgment  of  the  trial  court  in  an  equi- 
table action,  where  the  evidence  is  conflicting 
should  be  given  weight,  and,  unless  the  appellate 
court  is  satisfied  that  the  conclusions  reached 
by  him  are  wrong,  should  be  affirmed." 

The  evidence  is  conflicting  as  to  one  issue, 
and  that  is  the  amount  the  plaintiff  was  to 
pay.  Two  witnesses  swear  It  was  to  be  $140, 
and  one  swore  it  was  to  be  $550.  The  trial 
judge  heard  the  evidence,  saw  the  witnesses 
on  the  stand,  and  was  better  able  to  judge 
the  weight  and  credibility  to  be  given  their 
testimony  than  the  appellate  court,  and,  hav- 
ing found  for  the  plaintiff,  whose  testimony 
was  corroborated  by  her  husband,  we  cannot 


say  the  judgment  of  the  court  Is  contrary  to 
the  weight  of  the  evidence. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

All  of  the  Justices  concurring. 


(75  Okl.  *) 

DICKINSON  v.  PERRY.*  (No.  0118.) 
(Supreme  Court  of  Oklahoma.  May  27,  1019.) 

(Byllab**  by  the  Court) 

1.  Appeal  and  Erbob  ®s»1004(3)  —  Master 
and  Servant  <8=>33  —  Service  Letter  — 
Truth— Question  fob  Jurt  —  Affirmance 
of  Verdict. 
Where  a  railway  company  dismissed  from 
its  service'  an  employe  who  had  served  the  com- 
pany for  nine  years  in  the  capacity  of  switch- 
man in  its  yards,  and,  while  in  the  discharge 
of  his  duties,  was  thrown  from  a  box  car  by 
reason  of  a  defective  brake,  and  received  in- 
juries for  which  the  company  voluntarily  com- 
pensated him,  and  on  being  discharged  from  the 
hospital  where  he  had  been  sent  for  treatment 
by  tbe  agents  of  the  company,  the  physician  in 
charge  gave  him  a  letter  addressed  to  the  yard- 
master  of  the  company  where  the  employe  had 
formerly  worked  for  the  company,  which  letter 
stated:  "In  the  case  of  D.  J.  Perry  injured 
at  Shawnee,  Oklahoma,  on  June  30,  1913,  the 
injured  party  was  able  to  resume  work  on  the 
day  of  his  return.  He  leaves  Chicago  Dec  5, 
1913"— and  in  a  few  days  after  his  return  he 
presented  himself  to  such  yardmaster  and  of- 
fered to  resume  his  former  duties  and  exhibited 
to  him  such  letter,  at  tbe  time  the  yardmaster 
saying,  "Dan,  yon  are  out  of  service,  you  are 
ineligible,  and  you  will  have  to  see  the  super- 
intendent," and  that  he  thereafter  saw  the  su- 
perintendent and  asked  for  re-employment,  and 
was  by  said  superintendent  informed  that,  ac- 
cording to  the  doctor's  report,  he  could  not  do 
anything  for  him,  and  that  thereafter  he  asked 
the  superintendent  for  a  service  letter,  who,  in 
a  few  days  thereafter,  sent  him  a  letter  as  fol- 
lows: "That  Daniel.  Jackson  Perry  has  been 
employed  on  the  Indian  Territory  Division  of 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  as  switchman  from  November  1, 
1904,  to  July  1,  1913.  Dismissed:  Account 
responsibility  In'  case  of  personal  injury  to 
himself  June  80,  1918.  Services  otherwise 
satisfactory.  H.  F.  Rettig,  Supt."— and  there- 
after he.  again  applied  to  the  superintendent  of 
said  company  for  re-employment,  and  was  again 
informed  by  the'  said  superintendent  that  he 
was  incapacitated  according  to  the  doctor's  re- 
port; that  he  thereafter  applied  for  work  ad 
switchman  to  the  officers  who  were  empowered 
to  hire  switchmen  of  four  other  railway  com- 
panies, each  time  exhibiting  bis  service  letter, 
and  each  time  failing  to  receive  employment; 
and  he  thereafter  filed  suit  against  the  receiver 
of  such  company  so  issuing  said  service  letter 
for  damages,  making  the  same  a  part  of  his 
petition,  and  by  proper  averments  cbaiged  that 
the  language  used  in  the  said  service  letter 
stating  why  he  was  dismissed  from  tbe  service 
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of  the  railway  company  was  untrue,  and  that, 
as  a  result  of  the  untruthfulness  thereof,  he 
had  been  blacklisted,  and  on  account  thereof 
refused  employment  by  other  railway  compa- 
nies, and  that  he  could  never  secure  employ- 
ment from  any  railway  company  on  account 
thereof,  and  as  a  direct  and  proximate  result 
of  said  blacklisting  be  had  been  damaged  in  the 
sura  of  $20,000— held: 

(a)  That  the  truthfulness  or  untruthfulness 
of  the  statement  contained  in  such  service  let- 
ter was  an  issue  properly  joined  by  the  plead- 
ings, and  was  a  proper  question  for  decision, 
by  the  jury;  and 

.  (b)  That,  where  special  damages  were  alleged 
by  the  plaintiff  and  competent  testimony  offered 
in  support  thereof,  the  questions  of  the  truth- 
fulness or  untruthfulness  of  the  statement  con- 
tained in  the  service  letter  as  to  why  the  plain- 
tiff was  dismissed  from  the  service  of  the 
railway  company  and  the  measure  of  his  dam- 
ages were  correctly  submitted  to  the  jury  by 
the  court,  and  the  jury  thereafter  returned  a 
verdict  in  favor  of  the  plaintiff,  and  assessed 
his  damage  in  the  sum  of  $3,000,  and  the  trial 
court  approved  the  same,  the  judgment  should 
be  affirmed. 

2.  Constitutional  Law  <8=>238(2),  276(2)  — 
Employees'  Service  Letters— Due  Pro- 
cess or  Law  —  Equal  Protection  or  ttte 
Laws. 

Section  3769,  Rev.  Laws  OU.  1910,  requir- 
ing that  public  service  corporations  give  to 
employes  discharged  or  leaving  the  service,  a 
letter  stating  the  nature  of  the  service  render- 
ed and  the  cause  for  which  the  employe  was 
discharged  or  quit  the  service  does  not  deny 
to  such  public  service  corporations  due  pro- 
cess of  law,  and  is  not  violative  of  section  7, 
art.  2,  of  the  Constitution  of  Oklahoma,  nor  of 
the  Constitution  of  the  United  States,  or  the 
Fourteenth  Amendment. 

3.  Master  and  Servant  <s=>11— Service  Let- 
ter—Police Power. 

Requiring  public  service  corporations,  to 
give  a  letter  as  designated  in  the  foregoing  par- 
agraph of  the  syllabus,  commonly  known  as  a 
"service  letter,"  is  a  requirement  which  affects 
the  public  welfare,  and  is  a  valid  exercise  of 
the  police  power  of  the  state. 

4.  Constitutional  Law  $=»90  —  Free 
Speech— Employers'  Service  Letters. 

The  requirement  that  a  public  service  cor- 
poration shall  give  a  service  letter  as  described 
in  the  second  paragraph  of  the  syllabus  herein 
is  not  a  violation  of  section  22,  art  2,  of  the 
Constitution  of  Oklahoma,  guaranteeing  the 
rigut  of  free  speech. 

5.  Appeal  and  Error  «=>1001(1)— Verdict- 
Review. 

Where  there  is  competent  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
jury  and  the  instructions  of  the  court  to  the 
jury  fairly  state  the  law  arising  upon  the  issue 
raised  by  the  pleadings  and  the  evidence,  the 
judgment  rendered  upon  the  verdict  will  not 
be  disturbed  by  the  Supreme  Court 


(Additional  ByUabu*  by  Editorial  Staff.) 

6.  Constitutional  Law  <a=>48  —  Constitu- 
tionality or  Statute— Presumption. 

The  presumption  is  in  favor  of  the  consti- 
tutionality of  statutes,  and  the  Supreme  Court, 
whenever  possible  to  do  so,  will  uphold  the  con- 
stitutionality of  a  legislative  enactment 

7.  Constitutional  Law  «=»70(3)— Due  Pro- 
cess or  Law  —  Arbitrary  or  Unreasona- 
ble Legislation. 

The  Legislature  is  itself  the  judge  of  the 
conditions  which  warrant  legislative  enact- 
ments, and  they  are  only  to  be  set  aside  when 
they  involve  such  palpable  abuse  of  power  and 
lack  of  reasonableness  to  accomplish  a  lawful 
end  that  they  may  be  said  to  be  merely  ar- 
bitrary, capricious,  and  unreasonable,  and  hence 
irreconcilable  with  the  conception  of  due  pro- 
cess of  law. 

8.  Words  and  Phrases— "Certtficate." 

A  "certificate"  is  the  usual  and  customary 
method  to  indicate  that  which  has  or  has  not 
been  done. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Certifi- 
cate.] 

Error  from  District  Court,  Oklahoma 
County;   Edward  Dewes  Oldfield,  Judge. 

Action,  by  Daniel  J.  Perry  against  J.  M. 
Dickinson,  receiver  for  the  Chicago,  Rock 
Island  &-  Pacific  Railway  Company.  De- 
murrer to  plaintiff's  evidence  overruled, 
judgment  for  plaintiff,  motion  for  new  trial 
denied^  and  defendant  brings  error.  Af- 
firmed. 

O.  O.  Blake,  of  El  Reno,  K.  W.  ShaxteL 
of  Oklahoma  City,  R.  J.  Roberts,  of  El  Reno, 
and  W.  H.  Moore,  of  McAlester,  for  plain- 
tiff in  error.  , 

Vaught  &  Brewer,  of  Oklahoma  City,  for 
defendant  in  error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
district  court  of  Oklahoma  county.  Daniel 
J.  Perry,  defendant  in  error,  plaintiff  below, 
on  the  11th  day  of  March,  1916,  commenced 
this  action  against  J.  M.  Dickinson,  receiv- 
er for  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  a  corporation,  plaintiff 
in  error,  defendant  below,  by  filing  his  pe- 
tition, which  was  afterwards  amended,  to  re- 
cover the  sum  of  $20,000  damages.  For  con- 
venience tiie  parties  will  hereinafter  be  re- 
ferred to  as  plaintiff  and  defendant  as  they 
respectively  appear  in  the  court  below. 

The  amended  petition  of  the  plaintiff  is 
quite  lengthy;  therefore  only  the  substance 
of  the  same  will  be  stated. 

He  alleged  that  the  defendant  was  receiv- 
er of  the  railway  company  named;  that  on 
the  30th  day  of  June,  1913,  the  plaintiff  was 
in  the  employ  of  said  railway  company  in 
the  city  of  Shawnee,  Okl.,  as  switchman; 
that  on  said  date  he  was  in  discharge  of  his 
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regular  duties,  and  In  setting  the  brake  on 
a  box  car  received  injuries  on  account  of  a 
defect  in  the  brake  and  its  appliances,  which 
defect  was  known  to  the  agents  and  em- 
ployes of  the  railway  company,  or  could 
have  been  known  with  the  exercise  of  prop- 
er  diligence;  that  he  was  severely  Injur- 
ed, describing  his  injuries,  and  that  on  ac- 
count of  same  he  was  taken  to  the  railway 
company's  hospital  In  the  city  of  Shawnee, 
where  he  was  kept  for  two  months,  and 
for  another  month  be  spent  his  time  at  the 
hospital  and  at  his  home,  going  back  and 
forth,  and  that  thereafter  he  was  advised  by 
the  physicians  and  representatives  of  the 
railway  company  that  he  would  be  ready  for 
work  within  a  very  short  time;  that  he 
entered  into  a  settlement  with  the  railway 
company  for  the  damages  he- had  sustained 
because  of  said  injuries,  and  executed  a  re- 
lease to  the  company  for  the  same;  that, 
after  he  had  done  so,  he  was  taken  worse, 
and  said  railway  company,  at  Its  own  ex- 
pense, carried  him  to  the  hospital  of  said 
company,  in  the  city  of  Chicago,  where  he 
was  treated  for  approximately  one  month  by 
a  physician  of  said  company ;  that  thereafter 
he  returned  to  Shawnee  on  or  about  the  17th 
day  of  December,  1913;  that  he  was  weak 
and  run  down,  and  remained  at  "his  home 
for  approximately  60  days;  that  when  he 
left  the  hospital  In  Chicago  he  was  given  a 
certificate  directed  to  the  general  yardmas- 
ter  of  said  railway  company  at  Shawnee, 
Okl.,  advising  said  yardmaster  that  he  was 
able  to  resume  his  work  on  his  return  to 
Shawnee,  which  certificate  he  attached  to 
his  amended  petition,  causing  the  same  to  be 
marked  Exhibit  A;  that  on  his  return  to 
Shawnee  he  reported  to  the.  yardmaster  Of 
the  company  and  was  advised  that  he  was 
out  of  service  because  he  was  ineligible  for 
duty;  that  the  report  of  the  doctor  showed 
he  was  Incapacitated, .  and  to  see  the  super- 
intendent; that  he  saw  the  superintendent, 
who  Informed  him  he  was  incapacitated  ac- 
cording to  the  doctor's  report,  whereupon  he 
exhibited  the  certificate  marked  Exhibit  A, 
the  superintendent  remarking,  "I  have  got 
nothing  like  that  In  my  office." 

Following  this  the  plaintiff  makes  specif- 
ic allegations  in  his  amended  petition  which 
are  as  follows: 

"Plaintiff  alleges  that  said  railway  company 
refused  to  re-employ  this  plaintiff,  although  this 
plaintiff  continued  to  apply  for  work  from 
December,  1913,  until  August,  1915.  On  Au- 
gust 18, 1915,  the  said  railway  company,  through 
its  superintendent,  H.  F.  Rettig,  at  Haleyville, 
Okl.,  issued  to  this  plaintiff  a  service  letter,  a 
copy  of  which  service  letter  is  hereto  attached 
marked  Exhibit  B  and  made  a  part  of  this  pe- 
tition; that  after  the  issuance  of  said  service 
letter,  which  service  letter  stated,  after  reciting 
the  length  of  time  which  this  plaintiff  has  been 
employed  by  said  railway  company:  'Dismissed: 
Account  responsibility  in  case  of  personal  in- 
jury to  himself,  June  30,  1913.   Services  other- 


wise satisfactory'— this  plaintiff  tried  again  to 
Becure  employment  from  said  railway  company, 
and  he  was  advised  by  those  having  the  au- 
thority to  employ  him  and  by  various  employe* 
of  said  railway  company  that  he  could  never 
secure  employment  from  any  railroad  company 
under  that  service  letter,  as  it  meant  that  he 
was  blacklisted,  and  meant  also  that  he  was 
personally  responsible  for  his  own  accident, 
and  that  he  could  never  secure  employment 
from  another  railroad  company." 

That  in  the  year  1915  he  applied  for  em- 
ployment at  Ft  Worth,  Tex.,  to  the  general 
yardmaster  of  the  International  &  Great 
Northern  Railway  Company,  and  that  he  ex- 
hibited his  service  letter,  marked  Exhibit  B, 
whereupon  the  yardmaster  replied,  "We  can't 
use  you  on  account  of  this  letter."  That 
thereafter  he  applied  to  the  general  yard- 
master  of  the  Texas  &  Pacific  Railway 
Company  at  Ft.  Worth,  Tex.,  to  whom  he 
exhibited  his  service  letter,  whereupon  the 
yardmaster  replied,  "Can't  use  you  on  that 
letter." 

Plaintiff  alleges  that  be  was  51  years  of 
age,  and  had  been  in  the  railroad  business 
for  more  than  25  years;  that  he  was  in 
good  health  except  for  an  occasional  hurting 
in  his  back,  but  that  he  worked  regularly  at 
some  kind  of  employment;  that  at  the  tune 
of  his  Injury  he  was  receiving  from  the 
railway  company  $105.50  per  month  for  31 
days;  that  he  is  now  compelled  to  take  such 
work  as  he  can  get  at  $1.50  per  day  or  less ; 
that  he  spent  the  best  years  of  his  life  in 
preparing  and  equipping  himself  as  a  rail- 
road man;  that  he  is  an  experienced  and 
trained  brakeman  and  switchman,  but,  be- 
cause of  the  Issuance  of  said  service  letter 
by  the  railway  company,  cannot  procure  em- 
ployment either  from  defendant  company  or 
from  any  other  railroad  company;  that  by 
said  service  letter  he  has  been  blacklisted 
and  been  denied  employment  by  other  rail- 
road companies  because  of  the  wording  of 
said  letter;  that  by  and  under  the  American 
Mortality  Table  his  expectancy  Is  approxi- 
mately 20  years,  and  that  the  compensation 
for  switchmen  or  brakemen  is  not  less  than 
$100  per  month;  that  said  service  letter 
did  not  truly  state  the  facts  or  give  the  true 
reason  for  his  discharge;  that  his  failure 
to  obtain  employment  from  other  railroad 
companies  was  due  directly  and  proximate- 
ly to  the  Issuance  and  contents  of  said  serv- 
ice letter;  that  said  letter  upon  its  face 
charged  the  plaintiff  with  being  responsible 
directly  for  the  Injuries  which  he  sustained 
on  June  30,  1913,  and  that  said  statement 
is  untrue,  and  was  known  to  be  untrue  by 
the  railway  company;  and  that  the  railway 
company  admitted  its  liability  for  said  ac- 
cident by  making  settlement  with  the  plain- 
tiff for  such  injuries  by  caring  for  him  In 
its  hospital  both  In  Shawnee  and  Chicago, 
and  rendering  professional  services  free  to 
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The  following  is  a  true  copy  of  Exhibits 
A  and  B  with  all  indorsements  thereon: 

Exhibit  A. 

Rock  Island  Lines,  Surgical  Department. 

Chicago,  HI.,  Dec  5,  1918. 
Mr.  C.  G.  Rettig,  Gen'l  Yardmaster,  Shawnee, 
Oklahoma— Dear  Sir:  In  the  case  of  D.  J. 
Perry  injured  at  Shawnee,  Oklahoma,  on  Jane 
30,  1913,  the  injured  party  was  able  to  resume 
work  on  the  day  of  his  return.  He  leaves 
Chicago  Dec.  5,  1918. 
Yours  truly, 

Ferd.  Engelbreetson,  M.  D., 
Local  Surgeon,  Chicago,  HI. 

Exhibit  B. 

Haileyville,  Okl.,  August  18,  1918. 
This  is  to  certify  that  Daniel  Jackson  Perry 
has  been  employed  on  the  Indian  Territory 
Division  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  as  switchman  from  Novem- 
ber 1,  1904  until  July  1,  1913. 

Dismissed:  Account  responsibility  in  case  of 
personal  injury ,  to  himself  June  80,  1918. 
Services  otherwise  satisfactory. 

H.  F.  Rettig,  Superintendent 
Rock  Island  Lines,  Office  of  Superintendent. 
Haileyville,  Oklahoma.    Indian  Territory 
Division.   Aug.  19,  1915. 

The  defendant  answered,  admitting  his  re- 
ceivership, then  filed  a  general  denial,  then 
answered  specifically  as  follows: 

"This  defendant  avers  that  said  statute  of 
the  state. of  Oklahoma  upon  which  plaintiff  bas- 
es his  action  and  for  which  plaintiff  seeks  dam- 
ages by  reason  of  the  breach  of  the  same  by 
this  defendant  was,  at  date  of  its  passage  and 
approval  and  at  the  date  of  the  isuance  of  the 
service  letter  set  out  by  the  plaintiff  therein  as 
Exhibit  E,  unconstitutional  and  void,  and  de- 
prived thie  defendant  of  due  process  of  law  and 
the  equal  protection  of  the  law  as  guaranteed 
to  him  under  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  and  section 
7  of  article  2  of  the  Constitution  of  the  state 
of  Oklahoma,  in  denying  to  this  defendant  free- 
dom of  speech  and  the  press,  including  the 
right  to  remain  silent." 

The  case  was  tried  to  a  Jury,  who  return- 
ed a  verdict  In  favor  of  the  plaintiff  for 
$3,000,  upon  which  verdict  the  court  render- 
ed judgment. 

A  timely  motion  for  new  trial  was  made 
by  the  defendant,  which  being  overruled  by 
the  court,  the  defendant  excepted,  appealed 
to  this  court,  and  assigns  error. 

The  plaintiff  testified  that  he  was  51  years 
old;  resided  in  Shawnee,  Okl.;  his  occupa- 
tion was  that  of  railroading  and  had  been 
since  1889;  that  he  had  been  in  the  employ- 
ment of  the  Rock  Island  Railroad  Company 
for  9  years;  that  previously  he  had  worked 
for  the  Kansas  City,  Ft.  Scott  &  Memphis, 
Illinois  Central,  and  Mobile  &  Ohio  Railroad 
Companies;  that  he  began  work  for  the 
Rock  Island  Railway  Company  in  1904  at 
Shawnee,  OkL,  and  continued  until  1913,  In 


the  capacity  of  switchman;  that -he  never 
had  suit  against  the  company  to  recover  for 
personal  injuries;  and  that  he  was  injured 
about  June  30,  1913,  while  in  the  discharge 
of  his  duties  as  employ6  of  the  company  in 
the-  Shawnee  yards  in  substantially  the  fol- 
lowing planner: 

"We  were .  switching  up  there  by  the  house 
track  and  was  kicking  a  car,  the  fireman  and 
the  man  who  was  following  the  engine,  kicking 
a  car  in,  and,  as  I  was  working  the  field,  it 
was  my  duty  to  catch  this  car.  I  got  on  this 
car  and  set  the  brakes,  and  when  I  had  set  the 
brake',  I  started  to  get  off,  and  never  took  one 
of  my  hands  off  the  brake  wheel,  and  the  dog 
slipped  out  of  the  ratchet  and  let  the  wheel  re- 
verse, and  the  way  I  was  sitting  I  fell  from 
there  to  the  ground  on  the  end  of  some  ties." 

It  seems  that  there  was  a  hole  that  had 
worn  too  much,  and  it  gave  the  dog  too  much 
play;  he  never  used  that  particular  car  be- 
fore; that  he  fell  off  the  car  to  the 
ground ;  that  after  the  Injury  he  went  home 
and  stayed  there  four  days  and  nights,  and 
then  he  was  carried  to  the  hospital  in  Shaw- 
nee by  the  railroad  company's  doctor.  He 
stayed  there  and  at  home  four  or  five 
months  back  and  forth.  He  lived  about  a 
mile  from  the  hospital,  and  the  railway 
company  would  send  him  back  and  forth  in 
a  cab  or  hack;  the  orders  being  given  by 
the  company's  physician,  Dr.  Blankendlffer. 

The  court  sustained  the  motion  by  defend- 
ant's counsel  to  strike  out  the  testimony  as 
to  the  condition  of  the  brake  and  instruct- 
ed the  jury  to  disregard  it,  to  which  plain- 
tiff, through  his  counsel,  excepted:  That  the 
company  settled  with  him  for  his  Injuries 
through  its  claim  agent,  Mr.  Charles  Hard- 
castle,  after  he  was  released  from  the  hos- 
pital In  Shawnee;  that  he  took  a  backset, 
and  the  company,  through  Mr.  Hardcastle, 
gave  him  transporation  to  the  hospital  in 
Chicago,  where  he  remained  about  a  month, 
the  company  paying  his  expenses;  he  was 
not  out  a  cent;  that  he  left  the  Chicago 
hospital  in  December,  at  which  time  he  was 
given  by  the  surgeon  in  charge  a  paper  which 
he  identified  as  Plaintiff's  Exhibit  A,  which 
was  offered  in  evidence  over  the  objection 
of  the  defendant;  that  he  returned  to  Shaw- 
nee some  time  In  September  and  showed  Ex- 
hibit A  to  the  defendant's  yardmaster,  Mr. 
Rettig;  that  Mr.  Rettig  handed  It  back  to 
him,  said  he  could  not  employ  him  because 
"I  was  Incapacitated.  I  said,  There  Is  the 
report  of  the  doctor  that  says  I  am  able  for 
duty,  and  this  Is  the  last  doctor  that  had 
his  hands  on  me;'  that  when  I  got  back 
from  Chicago,  and  as  soon  as  I  picked  up  a 
little  and  felt  like  I  was  strong  enough,  I 
went  to  the  yardmaster  and  told  him  that 
I  was  ready'  for  duty,  and  showed  him  that 
letter,  and  he  said,  'Dan,  you  are  out  of  serv- 
ice.' I  said,  'What's  the  cause,  Pete?  and 
he  says,  'Ineligible ;  you  will  have  to  see  the 
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superintendent."*  He  made  application  for 
employment,  when  he  was  informed  by  the 
yardmaster,  "Pete,"  that  he  was  out  of  serv- 
ice. "I  says,  'What  is  the  matter,  Pete?  and 
he  says,  'You  are  ineligible.'  I  says,  'What 
will  we  do  about  ItY  and  he  said,  'You  will 
bare  to  see  Mr.  Rettlg,  the  superintendent' " 
That  he  saw  Mr.  Rettlg,  who  said,  "Dan, 
1  have  been  busy  to-day  and  I  will  see  you 
the  next  time  I  come  in."  "When  he  came  in 
again  I  saw  him  and  talked  a  while,  and  he 
said,  'Dan,  I  cant  do  anything  for  you;  the 
reason  I  put  you  off  was  to  look  up  the  doc- 
tor's reports,  and  according  to  the  doctor's 
reports  I  can't  do  anything  for  you.'  I  then 
asked  for  a  service  letter  two  or  three  times, 
and  he  said  he  would  give  me  one."  He 
identified  Exhibit  B  and  said  it  was  the  let- 
ter given  him;  testified  that  he  had  known 
Mr.  Rettlg  about  12  years,  was  acquainted 
with  his  signature  that  long,  and  had  seen 
him  write  his  name  frequently,  and  that  the 
service  letter  contained  Mr.  Rettig's  signa- 
ture. Exhibit  B  was  then  read  to  the  Jury 
without  objection.  He  testified  that  he  aft- 
erwards applied  to  the  defendant  company's 
yardmaster  at  Shawnee,  a  Mr.  Ray,  for  em- 
ployment, the  man  who  employs  switchmen. 
He  applied  for  the  position  of  switchman, 
and  be  was  not  employed.  Mr.  Ray  refused 
to  employ  him  That  he  exhibited  to  him 
his  service  letter  and  was  refused  employ- 
ment That  he  made  settlement  for  his  in- 
juries with  Mr.  Charles  Hardcastle,  claim 
agent  for  the  defendant  company,  who  told 
him  that  he  had  made  investigation  as  to 
the  condition  of  the  brake  on  the  car,  and, 
as  there  was  a  deficiency  in  the  brake,  they 
were  ready  to  settle  for  it  That  he  bad 
been  to 'doctors  in  Shawnee,  Dr.  Rowland,  the 
trainmen's  doctor,  and  Hughes  and  Herri  ng- 
ton,  the  switchmen's  doctor,  and  that  Dr. 
Blanken differ  waited  on  him  all  the  time. 
That  Dr.  Blankendiffer  was  the  company's 
doctor,  and  that  he  told  him  that  he  would 
be  able  to  go  to  work  in  a  couple  of  months. 
"At  the  time  I  applied  for  work  to  the  yard- 
master  at  Shawnee,  he  said,  The  doctors 
have  got  you,  Dan;  we  can  do  nothing  for 
you' — this  was  before  I  got  the  service  let- 
ter— and  for  me  to  see  the  superintendent" 
The  plaintiff  testified*  that  after  he  was 
refused  employment  by  the  Rock  Island  Rail- 
way Company  he  applied  to  a  Mr.  J.  P.  In- 
gram, yardmaster  of  the  Texas  &  Pacific 
Railway  Company  at  Ft  Worth,  Tex.,  and 
gave  him  his  service  letter,  Exhibit  B,  and 
that  he  failed  to  get  employment,  and  also 
to  the  International  &  Great  N.  Railway 
Company  at  Ft  Worth,  Tex.,  he  showed  his 
service  letter  and  failed  to  get  employment; 
also  to  the  Ringllng  Road  at  Ardmore,  OkL, 
and  showed  his  service  letter  to  the  super- 
intendent who  read  it,  and  he  failed  to  get 
employment ;  also  to  the  Katy  Railway  Com- 
pany at  Oklahoma  City,  to  Mr.  Gardner,  the 
trainmaster,  and  showed  him  the  service  let- 


ter; that  he  read  it  and  that  be  failed  to 
get  employment  and  that  during  aU  this 
time  he  was  able  to  do  the  class  of  work  that 
he  had  done  for  the  Rock  Island  Railway 
Company,  and  that  he  was  familiar  with  the 
way  that  employes  severed  their  connection 
with  the  railway  companies  and  secured  em- 
ployment with  them,  ,  and  that  when  one  left 
the  railway  company  of  his  own  volition  and 
desired  to  secure  employment  from  another 
railway  company  it  was  necessary  to  get  a 
service  letter  showing  the  date  he  commenced 
and  the  date  he  quit  and  that  when  he  se- 
cured employment  with  another  company,  it 
was  necessary  to  show  his  service  letter,  and 
when  he  went  to  work  for  the  Rock  Island 
Company  he  had  a  service  letter  and  showed 
It  before  he  was  employed.  He  also  testified 
that  in  setting  the  brake  upon  the  box  car 
at  the  time  he  was  injured  he  did  it  in  the 
same  way  that  he  had  always  handled 
brakes  on  similar  occasions. 

It  was  admitted  in  the  record  that  the 
American  Mortality  Table  showed  that  the 
expectancy  of  a.  person  51  years  of  age  is 
slightly  In  excess  of  20  years. 

That  was,  in  substance,  all  the  testimony 
of  the  plaintiff  upon  the  trial,  at  the  conclu- 
sion of  which  the  defendant  demurred  to  Che 
evidence  of  the  plaintiff,  which  was  by  the 
court  overruled,  and  excepted  to  by  the  de- 
fendant; whereupon  the  defendant  called  as 
witnesses: 

H.  F.  Rettlg,  who  testified  that  he  was 
the  superintendent  of  the  Rock  Island  Rail- 
way Company,  had  been  in  the  railroad  busi- 
ness 21  years,  and  superintendent  of  the 
Rock  Island  for  5  years,  and  that  before  he 
became  superintendent  for  the  Rock  Island 
Company  he  was  trainmaster  for  said  com- 
pany; that  be  was  familiar  with  the  plan 
of  hiring  employes  for  the  Rock  Island  Com- 
pany, and  that  he  had  never  issued  an  order 
requiring  service  letters  from  the  men  who 
sought  employment  and  that  it  was  not 
the  policy  of  the  Rock  Island  Company ;  that 
it  was  the  policy  of  his  company  not  to  hire 
men  for  the  first  time  to  do  switching  and 
braking  who  were  over  the  age  of  45  years; 
that  he  did  not  dismiss  men  from  their 
service  who  had  attained  the  age  of  45 
years  while  employed.  ' 

Mr.  C.  B.  Wildman,  testified  that  be 
lived  in  Van  Buren,  Ark.,  and  that  he  was 
working  for  the  Iron  Mountain  Railway 
Company  in  the  position  of  superintendent; 
that  the  company  bad  a  policy  restricting 
the  age  at  which  switchmen  would  be  em- 
ployed for  the  first  time,  and  that  he  did 
not  employ  men  over  the  age  of  45  years ; 
that  was  the  general  policy  of  his  road;  and 
that  be  did  not  demand  service  letters  of 
applicants  for  employment 

The  next  witness  called  by  the  defendant 
was  J.  M.  Chandler,  who  testified  that  he 
lived  at  Springfield,  Mo.,  and  that  he  was 
inspector  of  transportation  for  the  Frisco 
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Hallway  Company,  and  that  he  had  held  the 
positions  of  trainmaster  and  superintendent 
and  various  other  minor  positions;  been  In 
the  railroad  business  19  years;  that  the 
Frisco  had  a  policy  with  reference  to  the 
employment  of  switchmen  and  did  not  em- 
ploy them  for  service  beyond  the  age  of  45 
years;  and  that  it  did  not  require  service 
letters  of  persons  making  application  for 
employment. 

•  Mr.  O.  S.  Baxter  was  next  called  by  the 
defendant,  who  testified  that  he  lived  at 
Shawnee,  Okl.,  and  that  he  was  a  physician 
and  a  graduate  from  the  Memphis  Hospital 
Medical  College,  and  was  acquainted  with 
Dan  Perry ;  had  known  him  for  six  or  seven 
years ;  that,  six  or  seven  years  ago  he  treated 
him  for  lobular  pneumonia,  and  that  he 
treated  him  from  about  August  to  September, 
1913,  and  made  an  examination  and  found 
Mm  suffering  with  the  disease  arterio  sclero- 
sis, which  is  a  hardening  of  the  blood  vessels, 
and  that  a  patient  suffering  from  that  dis- 
ease grew  progressively  worse;  that  It  was 
a  disease  of  old  men,  but  young  men  may 
have  that  condition;  that  he  has  not  ex- 
amined Mr.  Perry  since. 

The  defendant  next  called  Dr.  T.  D.  Row- 
land, whose  testimony  In  substance  was  the 
same  (he  had  known  Mr.  Perry  probably  20 
years),  and  Dr.  B.  B.  Rice,  who  lived  at 
Shawnee,  whose  testimony  was  in  substance 
the  same.  The  witness  H.  P.  Rettlg  was  not 
Interrogated  concerning  the  issuance  of  the 
purported  service  letter  by  him  to  the  plain- 
tiff. 

The  defendant  in  his  petition  In  error 
makes  the  assignment: 

"That  the  trial  court  erred  in  overruling  the 
motion  of  said  plaintiff  in  error  for  new  trial." 

[1]  His  first  specification  of  error  in  the 
foregoing  assignment  is: 

"That  the  court  erred  in  failing  to  direct  a 
verdict  for  the  defendant  as  requested,  because 
the  proof  failed  to  show  that  the  service  letter 
given  the  plaintiff  did  not  truly  state  the  cause 
of  his  discharge." 

We  hold  that  there  is  no  merit  in  this 
contention,  as  we  find  that  the  testimony  of 
the  plaintiff  tends  strongly  to  show  affirma- 
tively that  the  service  letter  did  not  truly 
state  the  cause  of  the  discharge,  and  the 
testimony  offered  by  the  defendant  negative- 
ly tended  to  prove  the  same  thing,  in  that 
it  practically  all  tended  to  show  that  the 
real  cause  of  the  plaintiffs  dismissal  from 
the  service  of  the  railway  company  was  be- 
cause he  was  physically  incapacitated  for 
the  duties  of  switchman,  and  that  the  trial 
court's  refusal  to  give  the  peremptory  Instruc- 
tions was  not  error.  M.,  O.  &  G.  Ry.  Co.  v. 
Davis,  54  Okl.  672,  154  Pac  503;  Menten  v. 
Richards,  54  Okl.  418, 158  Pac  1177;  Mount- 
castle  v.  Miller,  166  Pac.  1057. 
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[2, 8, 1,  7]  The  defendant's 
cation  of  error  Is: 

"The  court  erred  in  failing  to  direct  a  verdict 
for  the  plaintiff  as  requested  because  the  service 
letter  statute  in  which  recovery  was  sought 
violated  the  provisions  of  the  Constitution  of 
Oklahoma  as -set  forth  in  sections  7  and  22,  art. 
2,  because  it  denied  to  the  defendant  federal 
rights  guaranteed  under  the  Constitution  of  the 
United  States  and  the  Fourteenth  Amendment 
thereof." 

We  are  therefore  called  upon  to  determine 
the  constitutionality  of  the  Service  Letter 
Law,  to  wit,  section  8769,  Rev.  Laws  1910, 
which  reads: 

"Whenever  any  employe1  of  any  public  serv- 
ice corporation,  or  of  a  contractor,  who  works 
for  such  corporation,  doing  business  in  this 
state,  shall  be  discharged  or  voluntarily  quits 
the  service  of  such  employer,  it  shall  be  the  duty 
of  the  superintendent  or  manager,  or  contractor, 
upon  the  request  of  such  employ?,  to  issue  to 
such  employe*  a  letter  setting  forth  the  nature 
of  the  service  rendered  by  such  employe1  to  such 
corporation  or  contractor  and  the  duration  there- 
of, and  truly  stating  the  cause  for  which  such 
employe  was  discharged  from  or. quit  such  serv- 
ice; and  if  any  such  superintendent,  manager 
or  contractor  shall  fail  or  refuse  to  issue  such 
letter  to  such  employe,  when  so  requested,  or 
shall  willfully  or  negligently  refuse  or  fail  to 
state  the  facts  correctly,  such  superintendent, 
manager  or  contractor  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  the  conviction  there- 
of shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  and  not  more  than  five  hun- 
dred dollars,  and  by  imprisonment  in  the  coun- 
ty jail  for  a  period  of  not  less  than  one  month 
and  not  exceeding  one  year:  Provided,  that  Buch 
letter  shall  be  written,  in  its  entirety,  upon  a 
plain  sheet  of  white  paper  to*  be  selected  by  such 
employe.  No  printed  blank  shall  be  used,  and 
if  such  letter  be  written  upon  a  typewriter,* it 
shall  be  signed  with  pen  and  black  ink  and 
immediately  beneath  such  signature  shall  be 
affixed  the  official  stamp,  or  seal  of  said  super- 
intendent, manager  or  other  officer  of  such  cor- 
poration or  contractor,  in  an  upright  position. 
There  shall  be  no  figures,  words  or  letters  used, 
upon  such  piece  of  paper,  except  as  are  plainly 
essential,  either  in  the  date  line,  address,  the 
body  of  the  letter  or  the  signature  and  seal  or 
stamp  thereafter,  and  no  such  letter  shall  have 
any  picture,  imprint,  character,  design,  device, 
impression  or  mark,  either  in  the  body  thereof 
or  upon  the  .face  or  back  thereof,  and  any  per- 
son of  whom  such  letter  is  required  who  fails  to 
comply  with  the  foregoing  requirements  shall  be 
liable  to  the  penalties  above  prescribed." 

The  presumption  Is  in  favor  of  the  consti- 
tutionality of  the  statutes,  and  this  court, 
wherever  possible  to  do  so,  will  uphold  the 
constitutionality  of  an  enactment  of  the 
Legislature.  In  M.,  EL  ft  T.  Ry.  Co.  v. 
Walker,  County  Treas.,  et  al.,  54  Okl.  859, 
362,  154  Pac.  343,  344,  it  is  said: 

"The  act  being  susceptible  of  a  construction 
which  will  uphold  it,  the  courts  will  so  construe 
it.  C,  R.  I.  &  P.  Ry.  Co.  v.  Beatty,  34  Okl. 
821,  118  Pac.  367,  126  Pac.  736,  42  L.  R.  A. 
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(N.  S.)  984  ;  8L  L  &  S.  F.  Ry.  Co.  v.  Zalondek 
et  aL,  28  OkL  746, 115  Pac.  867." 

Lewis'  Sutherland  on  Statutory  Construc- 
tion, 8  82,  states  the  rule  followed  by  the 
courts  in  construing  statutes  as  follows: 

"Their  presumption  is  in  favor  of  the  validity 
of  the  act  of  the  Legislature,  and  all  doubts 
are  resolved  in  support  of  it  'In  determining 
the  constitutionality  of  an  act  of  the  Legislature, 
courts  always  presume  in  the  first  place  that 
the  act  is  constitutional.  They  also  presume 
that  the  Legislature  acted  with  integrity  and 
with  an  honest  purpose  to  keep  within  the  re- 
strictions and  limitations  laid  down  by  the  Con- 
stitution. The  Legislature  is  a  co-ordinate  de- 
partment of  the  government,  invested  with  high 
and  responsible  duties,  and  it  must  be  presumed 
that  it  has  considered  and  discussed  the  con- 
stitutionality of  all  measures  passed  by  It'  The 
unconstitutionality  must  be  dear  or  the  act  will 
be  sustained." 

It  is  not  therefore  necessary  for  this  court 
to  Inquire  into  the  necessity  of  the  legisla- 
tion or  the  motives  which  prompted  the  en- 
actment of  the  law  contested  in  this  court 
The  Legislature  Is  itself  the  judge  of  the 
conditions  which  warrant  legislative  enact- 
ments, and  these  laws  are  only  to  be  set 
aside  when  they  involve  such  palpable  abuse 
of  power  and  lack  of  reasonableness  to  ac- 
complish a  lawful  end  that  they  may  be  said 
to  be  merely  arbitrary  and  capricious, 
and  hence  out  of  place  in  a  government  of 
laws,  and  not  of  men,  and  irreconcilable  with 
the  conception  of  due 'process  of  law.  Mc- 
Gehee  on  Due  Process  of  Law,  p.  306.  A 
legislative  enactment  will  not  be  declared 
invalid  by  the  courts  unless  such  enactment 
is  arbitrary  and  unreasonable. 

Whether  or  not  the  custom  still  prevails, 
if  appears  that  at  one  time  it  was  the  rule 
among  railway  companies  and  other  cor- 
porations to  keep  a  list  of  employes  who  were 
discharged  or  left  the  service  and  to  furnish 
such  list  to  other  railway  companies  and 
employers.  Any  reason  wtoich  might  be 
agreed  upon  among  employers  was  sufficient 
for  "blacklisting"  employes,  thereby  possibly 
preventing  their  again  securing  employment 
In  their  accustomed  occupation  or  trade. 
It  was  this  abuse,  among  other  things,  which 
caused  the  Legislatures  of  various  states  to 
enact  laws  declaring  blacklisting  unlawful, 
and  requiring  corporations  to  give  a  letter 
to  employes  discharged  or  leaving  the  service, 
setting  forth  the  reasons  for  the  discharge  of 
the  employ^  or  of  his  leaving  the  service  and 
the  nature  of  the  service  rendered  by  the  em* 
ploy§. 

Labatt,  in  his  work  Master  and  Servant 
vol.  5,  S  2031,  in  discussing  legislation  of 
this  character,  says: 

"It  is  apprehended  that  any  harm  which  may 
result  from  a  moderate  limitation  of  the  rights 
of  employers  in  thia  respect  will  be  slight  in 
comparison  with  the  evil  consequences  which  are 
certain  to  follow  if  a  practice  so  essentially 


repugnant  to  the  free  Institutions  of  Anglo- 
Saxon  civilization  as  that  of  systematic  'black- 
listing' is  allowed  to  remain  unregulated.  The 
inevitable  effect  of  such  a  practice  must  be  the 
subjection  of  a  constantly  increasing  number 
of  employes  to  disabilities  and  restrictions 
scarcely  less  oppressive  than  those  to  which 
servants  were  formerly  subjected  in  England  by 
statutory  provisions  long  since  obsolete." 

As  illustrative:  "In  5  Eliz.  c  4,  |  10,  it  was 
enacted  that  a  servant  in  any  of  the  various 
occupations  specified  should  be  liable  to  impris- 
onment if  he  departed  from  the  city  or  parish 
in  which  he  had  been  employed,  without  obtain- 
ing an  official  testimonial  stating  that  he  was 
licensed  to  depart  from  his  master,  and  at 
liberty  to  serve  elsewhere." 

■  It  Is  suggested  by  the  author  that: 

"It  is  manifest  that  if  the  practice  of  'black- 
listing' is  left  unchecked,  the  employers  of  our 
own  times  will  be  able,  by  private  compacts,  to 
place  large  bodies  of  employes  in  a  position 
analogous  to  that  which  would  result  from  the 
operation  of  such  a  statute." 

The  idea  of  requiring  employers  to  give 
employes  leaving  their  service  a  letter  show- 
ing the  character  of  work  performed  while  in 
their  service  Is  not  a  new  one.  The  common 
law  recognized  a  moral  obligation  resting 
upon  the  employers  to  give  a  "character"  to 
servants  leaving  the  employment  of  their 
masters,  but  no  legal  obligation  of  this  nature 
existed  until  laws  touching  these  matters 
were  enacted. 

Labatt  in  his  Master  and  Servant,  vol.  5, 
H  2013,  2014,  says: 

"The  doctrine  of  the  English  and  American 
courts  is  that  a  master  is  morally,  but  not 
legally,  bound  to  give  a  character  to  the  servant 
when  he  is  discharged  from  or  leaves  the  em- 
ployment •  •  •  The  extreme  severity  with 
which  the  rule  may  sometimes  operate  has  re- 
cently been  shown  in  a  very  striking  manner  by 
its  application  in  that  class  of  cases  in  which 
several  employers  in  a  certain  line  of  business 
entered  into  a.  mutual  agreement  that  no  person 
who  has  previously  been  in  the  services  of  one 
of  them  shall  be  hired  by  any  other,  unless  be 
can  produce  what  is  known  as  a  'character  card* 
from  his  last  employer.  •  •  •  In  some  juris- 
dictions the  common-law  rule  has  been  modified 
by  statutes  applicable  either  to  employers  gener- 
ally, or  to  employers  of  a  particular  class,  and 
there  seems  to  be  good  reason  to  anticipate  that 
enactments  of  this  type  will  be  greatly  multi- 
plied in  coming  years.  The  desirability  of  thus 
supplying  the  deficiencies  of  the  common  law 
cannot  be  consistently  disputed  by  any  one  who 
is  of  the  opinion  that  it  is  proper  to  protect  em- 
ployes by  legislation  against  'blacklisting.' 
Manifestly  the  refusal  to  give  a  character  may 
often  be  virtually  the  equivalent  of  'blacklisting' 
so  far  as  regards  the  injury  inflicted  on  the  serv- 
ant" 

The  legislation  Is  attacked  herein  upon  the 
grounds  that  it  is  In  violation  of  section  7  of 
article  2  of  the  Constitution  of  Oklahoma, 
which  provides  that  no  person  shall  be  de- 
I  prived  of  life,  liberty,  or  property  without 
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due  process  of  law,  that  it  Is  In  violation  of 
section  22,  art.  2,  of  the  Constitution  of  Ok- 
lahoma, In  that  it  denies  the  right  of  free 
speech,  and  that  it  is  in  violation  of  the 
Constitution  of  the  United  States  and  the 
Fourteenth  Amendment  thereof,  in  that  it 
denies  to  the  defendant  due  process  of  law 
and  equal  protection  of  the  law. 

The  right  of  contract  may  not  he  arbitrarily 
interfered  with  and  comes  within  the  protec- 
tion of  the  provisions  of  the  Constitution  of 
the  state  of  Oklahoma  and  the  United  States 
protecting  the  life,  liberty,  and  property  of 
the  citizens  of  the  state.  But  the  right  of 
contract  is  not  an  absolute  and  unyielding 
right  It  is  subject  to  limitations  In  the  in- 
terest of  the  public  welfare.  Thus  legisla- 
tion has  been  enacted  to  prevent  the  purchase 
or  sale  of  lottery  tickets.  Minors  are  denied 
the  right  to  make  contracts  except  for  the 
necessities  of  life.  Corporations  are  denied 
the  power  to  make  contracts  releasing  them- 
selves from  negligence.  The  Constitution  of 
the  state  prohibits  the  granting  of  perpetual 
or  exclusive  franchises  within  municipalities 
of  the  state.  Section  5,  art  18,  Constitution 
of  the  State  of  Oklahoma.  Legislation  has 
been  enacted  limiting  the  number  of  hours 
per  day  that  corporations  may  contract  with 
workers  for  employment.  The  list  of  laws 
which  have  been  passed  limiting  the  power 
of  contract  In  the  interest  of  public  health, 
safety,  and  welfare  might  be  continued,  but 
it  Is  not  necessary  to  illustrate  the  point. 

It  is  assumed  by  those  who  challenge  the 
constitutionality  of  the  law  requiring  em- 
ployers to  give  service  letters  to  their  em- 
ployes that  the  utmost  freedom  of  contract 
now  prevails,  and  that  the  employer  deals 
with  men  who  are  at  liberty  to  accept  employ- 
ment or  not  as  they  like.  During  times  of 
prosperity  and  when  there  is  a  scarcity  of 
labor,  this,  in  many  instances,  may  be  true, 
but  ordinarily  the  individual  employe  is  not 
on  an  equality  with  his  employer  so  far  as 
accepting  or  rejecting  terms  of  employment 
is  concerned.  The  average  employe  is  a  man 
of  limited  means,  depending  upon  his  day's 
wages  for  sustenance  for  himself  and  family. 
He  is  compelled  to  accept  conditions  as  he 
finds  them  and  to  make  such  wage  bargains 
as  are  offered  him.  It  is  only  through  the 
efforts  of  employes  as  organizations,  through 
the  policy  of  far-seeing  employers,  or 
through  legislative  enactments  that. a  gen- 
eral amelioration  of  conditions  is  brought 
about  Employers  and  employes  do  not 
therefore,  deal  on  terms  of  absolute  equality, 
and  liberty  of  contract  exists  often  only  in 
theory.  Hence  reasonable  limitations  in  the 
interests  of  public  health,  safety,  and  wel- 
fare may  be  thrown  about  the  contracts 
which  employers  make  with  their  employes. 

There  is  nothing  in  the  law  contested 
which  attempts  to  prevent  a  corporation 
from  hiring  whomsoever  it  pleases,  or  from 
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discharging  its  employes  when  it  sees  fit. 
Neither  is  there  anything  in  the  law  which 
requires  a  corporation  to  give  a  letter  of 
recommendation  to  employes  discharged  or 
leaving  its  service.  All  that  is  required  is 
a  statement  of 'the  employer  showing  the 
character  of  services  rendered  by  the  em- 
ploye and  the  reason  for  his  leaving  the  serv- 
ice of  his  employer.  It  is  a  certificate  which, 
when  the  facts  are  favorable  to  the  employe, 
may  assist  him  in  securing  other  work  along 
the  line  of  his  trade,  and  is  a  certificate  to 
which  he  feels  that  in  justice  he  is  entitled. 

[I]  The  custom  of  giving  a  certificate  is  so 
general  that  In  our  opinion  objection  would 
not  be  raised  by  railway  companies  to  giving 
employes  a  certificate  of  this  character  were 
it  not  for  the  misconception  which  existed 
in  the  earlier  days  of  the  common  law  in 
reference  to  the  treatment  of  servants  by 
masters,  and  the  earlier  decisions  of  the 
courts  based  on  the  laws  which  reflected  con- 
ditions then,  but  which  no  longer  exist. 
There  is  nothing  unusual  or  revolutionary  in 
requiring  the  employer  to  give  a  certificate 
to  the  employe  leaving  his  service  showing 
the  time  he  has  been  employed  and  the  char- 
acter of  service  rendered.  A  certificate  Is 
the  usual  and  customary  method  to  indicate 
what  has  or  has  not  been  done.  11  C.  J.  76. 
Thus  we  have  certificates  of  courts,  public 
officials,  and  persons  transacting  business. 
Schools  and  colleges  give  a  certificate  or  a 
diploma  to  those  who  have  completed  a  re- 
quired course  of  study.  •Persons  who  have 
passed  examinations  are  entitled  to  a  cer- 
tificate showing  their  competency  to  enter 
a  profession.  Even  those  who  fail  in  ex- 
aminations are  furnished  with  a  statement 
of  grades  made.  Soldiers  leaving  the  army, 
after  completing  the  period  of  their  enlist- 
ment are  given  a  certificate  of  discharge. 
The  employe  who  perhaps  has  devoted  years 
of  his  life  to  a  particular  trade,  when  relin- 
quishing employment  is  without  evidence  to 
present  in  another  locality  or  to  another  em- 
ployer unless  he  has  some  certificate  show- 
ing the  term  and  character  of  his  previous 
employment 

It  has  been  said  that  if  a  service  letter 
speaks  the  truth,  employers  will  be  subject 
to  libel  .and  damage  suits,  but  this  assumes 
that  justice  cannot  be  secured  in  the  courts, 
a  presumption  in  which  we  cannot  indulge, 
and  one  which  is  an  unwarranted  reflection 
upon  our  judicial  system. 

This  legislation,  we  think,  Is  a  warranted 
and  lawful  exercise  of  the  police  power  of 
the  state.  The  police  power  of  the  state  was 
not  surrendered  with  the  adoption  of  the  fed- 
eral Constitution  nor  taken  from  the  states 
by  the  ratification  of  the  Fourteenth  Amend- 
ment This  power,  though  not  precisely  de- 
fined, includes  the  right  to  legislate  on  any 
matters  pertaining  to  the  health,  safety,  and 
welfare  of  the  public. 
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It  Is  argued  that  the  law  in  question  in- 
volves a  private,  and  not  a  public,  matter, 
in  that  only  the  individual  employe1  and  the 
individual  employer  are  concerned.  This  is 
pure  assumption  and  fails  to  recognize  con- 
ditions as  they  exist.  The  welfare  of  society 
very  largely  depends  upon  the  condition  of 
employes  and  the  relationship  of  labor  and 
capital,  and  any  lack  of  morale  of  employes 
is  quickly  reflected  in  the  industrial  world. 
The  welfare  of  employes  affects  the  welfare 
of  entire  communities  and  of  the  whole  pub- 
lic. Failure  of  employes  to  work  on  account 
of  strikes  and  other  causes  may  paralyze  the 
commerce  of  the  entire  country*  Legislation 
has  been  enacted  to  shorten  the  hours  of  la- 
bor and  to  provide  time  for  recreation  and 
to  require  the  protection  of  the  health  and 
safety  of  employes.  Such  legislation,  while 
affecting  one  particular  class,  indirectly  af- 
fects the  welfare  of  the  entire  public.  Em- 
ployes of  railway  companies  are  engaged  in 
handling  the  commodities  of  the  whole  coun- 
try, and  any  legislation  which  has  to  do  with 
their  protection,  their  comfort,  and  their  wel- 
fare is  legislation  which  may  be  said  to  be 
enacted  under  the  broad  powers  giving  the 
right  to  legislate  in  the  interests  of  public 
welfare,  and  such  legislation  may  therefore 
be  said  to  be  legislation  within  the  police 
power  of  the  state. 

The  Service  Letter  Law  is  in  line  with  the 
spirit  of  a  progressive  age.  It  aims  to  pro- 
tect the  wage-earner  in  his  right  to  work 
and  labor  for  hlmsjelf  and  for  those  who  are 
dependent  upon  him.  It  aims  to  protect  him 
from  a  condition  that  might  pauperize  him 
and  his  family  and  indirectly  reflect  itself  in 
the  conditions  of  society.  Cheek  v.  Pruden- 
tial Insurance  Co.  of  America  (Mo.)  192  S. 
W.  387,  at  page  392  (L.  R.  A.  1918A,  166). 
In  this  case  the  Supreme  Court  of  Missouri, 
in  construing  a  statute  similar  to  the  statute 
of  Oklahoma,  said: 

"The  Btatute  in  question  is  a  wise  exercise 
of  the  police  power  of  the  state;  it  affects  a 
class  composed  of  many  thousands  of  people  as 
to  whom,  if  not  protected  from  the  evil  mention- 
ed, great  hardships,  injustice,  and  oppression 
could  be  perpetrated  upon  tbem.  The  same 
principle  of  police  regulation  lies  at  the  base  of 
this  class  of  contracts  that  underlies  the  regu- 
lation of  almost  every  other  species  of  contracts 
negotiated  in  this  state,  the  validity  of  which 
is  no  longer  challenged." 

We  think  that  the  legislation  attacked 
does  not  deny  to  the  defendant  due  process 
of  law,  that  it  does  not  constitute  an  illegal 
infringment  upon  the  right  to  contract,  and 
that  it  is  within  the  police  power  of  the 
state. 

[4]  It  is  argued  that  this  legislation  Is  a 
denial  and  abridgment  of  the  right  of  free 
speech.  Labatt,  Master  and  Servant,  vol.  8,  f 
2867,  suggests: 

"The  theory  that  a  constitutional  provision 
which  merely  purports  to  secure  freedom  of 


speech  includes  by  implication  a  guaranty  of  the 
'liberty  of  silence'  seems  to  involve  some  very 
questionable  logic" 

With  this  statement  we  fully  agree. 

The  right  of  free  speech  is  not  an  absolute 
one;  neither  is  the  right  to  remain  silent 
One  does  not  have  the  aosolute  right  to  speak 
that  which  may  injure  the  public  or  an  in- 
dividual, or  to  remain  silent  when  silence 
would  work  a  similar  result  In  Schenck  v. 
United  States,  249  U.  S.  47,  39  Sup.  Ct 
247,  63  L.  Ed.  — ,  it  is  said: 

"The  most  stringent  protection  of  free  speech 
would  not  protect  a  man  in  falsely  shouting  fire 
in  a  theater  and  causing  a  panic  It  does  not 
even  protect  a  man  from  an  injunction  against 
uttering  words  that  may  have  all  the  effect  of 
force.  Gompers  v.  Buck's  Stove  &  Range  Co., 
221  U.  S.  418,  439,  55  L.  Ed.  797,  805,  34  L. 
R.  A.  (N.  S.)  874,  31  Sup.  Ct  492.  The  ques- 
tion in  every  case  is  whether  the  words  used  are 
used  in  such  circumstances  and  are  of  such  a 
nature,  as  to  create  a  clear  and  present  danger 
that  they  will  bring  about  the  substantive  evils 
that  Congress  has  a  right  to  prevent" 

Numerous  instances  may  be  cited  wherein 
persons  are  not  privileged  to  remain  silent 
without  suffering  the  penalty  therefor.  Re- 
fusal of  a  witness  to  testify  may  constitute 
contempt  of  court  (13  C.  J.  p.  25, 1 36,  and  cas- 
es cited,  including  Ex  parte  Gudenoge,  2  OkL 
Cr.  110, 100  Pac  89),  and  the  same  may  be  In- 
dictable (29  Cyc  333).  Failure  of  one  ac- 
cused of  crime  to  speak  may  be  relevant  as 
tending  to  Show  $uilt  (21  Cyc  421) ;  and  an 
unanswered  relevant  statement,  taken  in  con- 
nection with  a  failure  to  reply,  may  be  admis- 
sible evidence  tending  to  show  a  concession 
of  the  truth  of  the  facts  stated  (16  Cyc  956). 
Silence  may  work  an  estoppel.  16  Cyc.  681, 
759.  Failure  to  disaffirm  a  contract  made  by 
an  infant,  after  reaching  his  majority,  consti- 
tutes ratification  of  same.  22  Cyc  607.  In 
contracts  acceptance  of  an  offer  may  be  In- 
ferred from  silence  (9  Cyc  258),  and  failure 
to  repudiate  acts  of  agents  may  bind  the 
principal  (81  Cyc  1276).  Corporations  doing 
business  within  the  state  are  required  by  law 
to  file  reports  showing  lists  of  officers,  direc- 
tors, stockholders,  etc  Transportation  and 
transmission  companies  doing  business  in 
this  state  are  required,  when  directed  to  do 
so  by  the  Corporation  Commission,  to  make 
special  reports  and  statements  under  oath 
concerning  their  business.  Other  similar  state 
and  federal  laws  requiring  the  giving  of  in- 
formation which  more  seriously  affects  >  the 
corporation  than  would  the  giving  of  service 
letters  to  employes  might  be  cited ;  and  the 
validity  of  these  laws  has  been  upheld  by 
the  courts.  A.,  T.  ft  S.  F.  Ry.  Co.  v.  State 
(No.  8162)  180  Pac  849,  not  yet  officially  re- 
ported ;  L  C.  O.  v.  Goodrich  Transit  Co.,  224 
U.  S.  194,  56  L.  Ed.  729,  32  Sup.  Ct  436. 

We  are  unable  to  agree  with  the  Supreme 
Court  of  Georgia  in  the  case  of  Wallace  v. 
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Ga.,  C.  &  N.  Ry.  Co.,  94  Ga.  782,  22  S.  E.  579* 
the  Supreme  Court  of  Kansas  in  the  Case  of 
A.,  T.  &  S.  F.  Ry.  Co.  v.  Brown,  80  Kan.  312, 
102  Pac  469,  23  L.  R.  A.  (N.  S.)  247,  133  Am. 
St.  Rep.  213,  18  Ann.  Caa.  346,  and  the  Su- 
preme Court  of  Texas  In  the  case  of  St  L.  S. 
W.  Ry.  Co.  v.  Griflln,  106  Tex.  477,  171  S.  W. 
703,  705,  L.  R.  A.  1917B,  1108. 

The  right  of  free  speech  guaranteed  by  the 
Constitution  of  the  United  States  and  the 
Constitutions  of  the  various  states  does  not 
include  the  absolute  right  to  remain  silent 
under  all  conditions  and  when  doing  so  may 
injure  the  rights  of  others  or  the  public.  A 
corporation  exists  and  does  business  within 
the  state  under  and  by  virtue  of  the  laws  of 
the  state.  It  is  subject  to  such  reasonable  re- 
strictions as  the  state  may  see  fit  to  impose, 
and  these  restrictions  may  include  the  re- 
quirement to  give  information  necessary  to 
the  public  welfare.  We  hold  that  the  giving 
of  a  service  letter  to  employes  discharged  or 
leaving  the  service  is  the  giving  of  informa- 
tion which  concerns  and  affects  the  public 
welfare,  and  is  a  reasonable  requirement 
which  may  be  Imposed  by  statute,  as  was 
done  by  the  Legislature  of  Oklahoma. 

We  have  not  heretofore  been  called  upon  to 
construe  the  Service  Letter  Law,  but  in  two 
instances  we  expressed  our  belief  In  its  con- 
stitutionality, a,  R.  I.  &  P.  Ry.  Co.  v.  Hall, 
159  Pac.  851,  853;  St.  L.  &  S.  F.  Ry.  Co.  et  aL 
v.  Fltzmartin,  39  Okl.  654,  666,  136  Pac  764. 
We  believe  that  the  better  reasoning  favors 
the  sustaining  of  this  and  similar  legislation. 
We  agree  with  the  Supreme  Court  of  Mis- 
souri in  the  case  of  Cheek  v.  Prudential  Ins. 
Co.,  supra,  and  we  feel  that  the  conclusion 
we  have  reached  is  in  line  with  the  decisions 
recognizing  the  necessity  for  the  protection  of 
the  laborers.  Holden  v.  Hardy,  169  U.  S. 
366,  391,  18  Sup.  Ct  383,  42  L.  Ed.  780,  790; 
C,  B.  A  Q.  R.  Co.  v.  McGuire,  219  U.  S.  (549, 
566,  31  Sup.  Ct  259,  55  L.  Ed.  328,  338;  Erie 
R,  Co.  v.  Williams,  233  U.  S.  685,  34  Sup.  Ct 
761,  58  L.  Ed.  1155,  51  L.  R.  A.  (N.  S.)  1097. 

The  defendant's  third  specification  of  er- 
ror is: 

"The  court  erred  in  admitting  incompetent 
irrelevant  and  immaterial  testimony  over  the 
objections  and  exceptions  of  the  defendant  and 
in  excluding  competent  relevant  and  material 
testimony  over  the  objections  and  exceptions  of 
the  defendant  although  properly,  offered." 

And  his  fourth  specification  of  error  is: 

"The  court  erred  in  instructing  the  jury  upon 
tile  question  of  damages,  and  was  guilty  of  an 
abuse  of  discretion  in  overruling  defendant's 
motion  for  new  trial  and  sustaining  the  judg- 
ment for  the  amount  of  the  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant" 

We  will  consider  the  third  and  fourth  spec- 
ifications of  error  together,  and  in  doing  so 
desire  first  to  look  to  the  issues  joined  in  the 
pleadings  and  to  the  theory  upon  which  the 
was  triad  in  the  court  below,  and  as  to 
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the  character  and  nature  of  the  testimony 
offered  by  the  plaintiff  and  defendant  upon 
the  trial  of  the  cause,  and  as  to  the  instruc- 
tions given  to  the  jury  by  the  court  and  those 
that  were  refused. 

[5]  The  plaintiff  alleged  in  his  petition  by 
proper  averment  the  fact  of  his  employment 
by  the  railroad  company  and  the  duration  of 
the  period  that  he  served  the  company  in  the 
capacity  of  switchman,  the  fact  of  his  injury 
while  in  such  employment  and  the  circum- 
stances surrounding  It  as  well  as  to  the  na- 
ture of  his  injury,  the  settlement  had  with 
the  company  and  what  he  was  compensated 
for  the  same  by  the  company,  and  that  when 
he  had  sufficiently  recovered  from  the  effects 
of  the  injury,  he  reported  to  the  company  for 
duty,  as  well  as  the  fact  of  his  dismissal  from 
the  service  of  the  company,  that  he  was  re- 
fused re-employment  and  that  such  re-em- 
ployment was  denied  him,  and  that  he  asked 
for  and  obtained  the  service  letter  com- 
plained of,  then  charged  the  untruthfulness 
of  the  service  letter,  and  that  by  reason  of 
such  untruthfulness  of  it  he  was  blacklisted, 
and  had  never  since  been  able  to  secure  em- 
ployment from  any  other  railroad  company 
in  the  capacity  for  which  his  experience  had 
fitted  him,  and  on  account  of  same  would  be 
forever  precluded  from  obtaining  employ- 
ment for  which  he  was  fitted  with  any  rail- 
road company,  and  that  at  that  time  he  had 
a  life  expectancy  of  slightly  in  excess  of  20 
years— all  of  which  were,  at  least  In  some 
degree,  supported  by  the  testimony  by  the 
plaintiff,  which,  if  believed  by  the  jury, 
would  entitle  him  to  a  verdict  at  the  hands 
of  the  Jury. 

The  testimony  offered  by  the  defendant  up- 
on the  trial  only  contradicted  the  testimony 
of  the  defendant  in  part  The  testimony  of 
the  defendant  did  not  contradict  the  testi- 
mony of  the  plaintiff  as  to  the  fact  of  the  em- 
ployment of  the  plaintiff  by  the  defendant 
the  fact  of  the  duration  and  character  of  his 
services,  nor  the  fact  of  the  injury  of  the  de- 
fendant or  the  circumstances  surrounding 
such  injury,  nor  that  the  railroad  company 
compensated  the  plaintiff  for  such  injuries, 
and  the  issuance  and  delivery  to  the  defend- 
ant of  the  service  letter,  and  that  the  state- 
ment contained  in  the  service  letter  as  to  why 
the  defendant  was  dismissed  from  the  service 
of  the  railroad  company  was  untrue,  and, 
further,  that  the  testimony  offered  by  the 
defendant  as  to  the  grounds  upon  which  the 
dismissal  of  the  plaintiff  from  the  service  of 
the  railroad  company  and  Its  refusal  to 
again  employ  him  in  the  capacity  shown  all 
tended  strongly  in  a  negative  way  to  establish 
the  untruthfulness  of  the  statement  con- 
tained in  the  service  letter  as  to  why  the 
plaintiff  was  dismissed  from  the  service  of 
the  company,  In  that  such  testimony  tended 
strongly  to  show  that  such  dismissal  from 
the  service  of  the  company  and  its  refusal 
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to  again  employ  him  were  on  account  of  bis 
age  and  other  physical  conditions  that  ren- 
dered him  inefficient,  and  that  this  was  by 
competent  testimony,  and,  in  viewing  the  en- 
tire record,  we  are  not  prepared  to  say  that 
the  trial  court  did  not  err  in  receiving  or  re- 
jecting testimony  upon  the  trial  of  the  case; 
yet  such  error  was  not,  in  our  opinion,  suffi- 
ciently grievous  as  to  authorize  a  reversal  of 
the  case  upon  that  ground. 

We  will  next  notice  the  specifications  of 
error  as  to  the  Instructions  of  the  court  upon 
the  question  of  damages.  The  court's  in- 
structions were  as  follows: 

(3)  "You  are  instructed,  gentlemen  of  the 
jury,  that  even  though  you  should  find  from 
the  evidence  that  the  service  letter  does  not  state 
the  true  cause  for  the  discharge  of  the  plaintiff 
from  the  service  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  nevertheless  your  ver- 
dict shall  be  for  the  defendant,  unless  you  fur- 
ther find  that  the  plaintiff  has  suffered  damage 
by  reason  of  his  failure  to  obtain  employment 
as  a  switchman  on  account  of  the  statements  in 
the  service  letter." 

(4)  "You  are  instructed  that,  before  you  can 
award  any  damages  to  the' plaintiff,  if  any,  the 
proof  must  show  by  a  preponderance  of  the  evi- 
dence: (1)  That  the  contents  of  the  said  serv- 
ice letter  was  false;  (2)  that  he  was  at  the 
time  he  alleges  he  sustained  the  said  damage 
a  man  of  ordinary  pbysicial  ability,  able  to  per- 
form the  work  of  an  average  man  in  the  line  in 
which  he  was  making  application ;  and  (3)  that 
he  was  prevented  from  obtaining  said  employ- 
ment for  which  he  at  that  time  was  making 
application  by  reason  of  the  statements  contain- 
ed in  the  alleged  false  service  letter,  which  has 
been  set  out  and  introduced  in  evidence  before 
you,  and  if  you  find  and  believe  from  the  evi- 
dence that  the  contents  of  the  said  service  letter 
were  true,  or  that  be  was  not  a  man  of  ordinary 
physical  ability,  able  to  perform  the  work  of  an 
ordinary  individual  in  the  line  of  employment  in 
which  he  was  making  application  for  work  or 
that  he  was  not  prevented  from  obtaining  from 
the  parties  to  whom  said  application  was  made 
by  reason  of  the  statements  contained  in  the 
said  service  letter  herein,  set  out,  you  are  in- 
structed that  the  plaintiff  has  failed  to  prove  his 
cause  of  action  as  alleged,  and  your  verdict 
should  be  for  the  defendant." 

(5)  "You  are  instructed  that,  if  the  plaintiff 
was  issued  a  service  letter  as  alleged  in  the  peti- 
tion, and  that  said  letter  contained  a  statement 
relative  to  the  reason  for  the  plaintiffs  dis- 
missal, and  said  statement  was  untrue,  and  that 
because  of  the  issuance  of  said  letter  containing 
said  untrue  statement  said  plaintiff  has  been 
denied  employment  by  other  railroad  companies, 
thee  your  verdict  should  be  for  the  plaintiff  in 
such  sum  as  you  find  from  the  evidence  he  has 
been  damaged  as  the  direct  and  proximate  result 
thereof." 

Paragraphs  3  and  4  of  the  court's  instruc- 
tions were  the  defendant's  requested  instruc- 
tions 5  and  7,  and  certainly  the  defendant  is 
not  In  position  to  complain  of  the  actions  of 
the  trial  court  in  giving  the  same,  and  while 


we  think  they  perhaps  stated  the  law  correct- 
ly, yet  we  think  they  were  less  favorable  to 
the  plaintiff  than  they  were  to  the  defendant; 
further,  that  instruction  5  was  called  for  up- 
on the  sole  issue  of  fact  made  by  the  pleadings 
and  the  evidence  of  both  the  plaintiff  and  de- 
fendant, and  is  a  correct  statement  of  the 
law  upon  such  Issue  made;  that  there  was 
competent  evidence  tending  to  support  the 
verdict  of  the  jury,  and  that  there  was  no 
prejudicial  error  against  the  defendant  com- 
mitted by  the  court  in  admitting  and  re- 
jecting testimony,  and  in  giving  and  reject- 
ing instructions  to  the  jury,  and  that  the 
defendant  was  not  deprived  of  any  constitu- 
tional or  statutory  right,  and  the  court  has 
repeatedly  held  that  under  such  circumstanc- 
es the  verdict  and  judgment  in  the  trial 
court  will  not  be  disturbed  on  appeal.  Talla 
v.  Anderson,  63  Okl.  418,  156  Pac.  670;  Bar- 
tlesville  Zinc  Co.  v.  James,  166  Pac.  1054; 
Oklahoma  City  Land  &  Dev.  Co.  v.  Adams 
Engineering  Co.,  51  Okl.  763,  155  Pac.  406; 
Parker  v.  Hamilton,  40  Okl.  603, 154  Pac.  65; 
Cox  v.  Klrkwood,  158  Pac.  030. 
The  judgment  Is  affirmed. 


(16  Okl.  Cr.  166) 
JANUARY  v.  STATE.    (No.  A-2838.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  17,  1010.) 

(SyUabut  by  the  Court.) 

1.  Homicide  <fi=»127 — Murder— Information. 

The  information  in  this  case  held  to  suf- 
ficiently charge  the  crime  of  murder. 

2.  Just  «=>68,  116— Drawing  and  Select- 
ing Jurors— Quashing  or  Venire. 

The  law  governing  the  selection  of  jurors 
and  in  drawing  juries  is  directory,  and  a  sub- 
stantial compliance  therewith  is  sufficient.  To 
authorize  the  quashing  of  a  venire,  the  defend- 
ant must  show  •  irregularities  in  connection 
therewith  which  are  reasonably  calculated  to 
deprive  him  of  a  substantial  right. 

8.  Homicide  <8=>228<1)  —  Corpus  Delicti  — 
Proof. 

Where  expert  evidence  is  not  introduced  to 
show  the  cause  of  death,  and  the  undisputed 
evidence  shows  that  the  defendant  shot  the 
deceased  three  times  in  his  body  while  the  de- 
ceased was  sitting  in  a  buggy,  from  which  he 
immediately  jumped,  took  a  step  or  two,  fell 
upon  the  ground,  and  expired,  it  is  sufficient  to 
establish  the  corpus  delicti  as  charged  in  the 
information. 

4.  Criminal  Law  «=»822(1)— Instructiors- 
Sufficixnot. 
Instructions  must  be  considered  as  a  whole 
and  when  so  considered,  if  they  correctly  charge 
the  law,  they  are  sufficient 
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5.  Criminal  Law  «=>722(2),  1037(2)— Trial- 
Comment  on  Defendant's  Personal  Ap- 
pearance— Objection. 

It  is  improper  for  a  prosecuting  attorney, 
when  the  defendant  is  not  a  witness  in  the  case, 
to  adversely  comment  upon  the  personal  ap- 
pearance of  such  defendant,  bat  in  order  to 
have  such  comments  reviewed  on  appeal  they 
must  be  timely  objected  to  and  the  court  re- 
quested to  direct  the  jury  not  to  consider  them. 

6.  Homicide  «=»122  —  Defenses  —  "Unwrit- 
ten Law." 

The  so-called  unwritten  law,  "the  right  to 
avenge  wrongs  done  a  female  member  of  a  de- 
fendant's family  by  killing  the  wrongdoer,"  does 
not  exist  in  this  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Unwritten  Law.] 

7.  Criminal  Law  4=>1114(1),  1182— Pardon 
€=>4— Appeal— Mitigating  Circumstano- 
es — Executive  Clemency. 

This  court  is  governed  entirely  by  the  law 
as  applied  to  the  record,  and  where  the  record 
discloses  the  fact  that  a  conviction  resulted  in 
a  trial  which  was  conducted  in  the  lower  court 
free  from  error,  and  there  is  ample  proof  to 
support  the  verdict  of  the  jury  and  judgment 
of  the  court  which  imposed  the  minimum  pun- 
ishment provided  by  law,  mitigating  circum- 
stances, if  any,  entitling  the  wrongdoer  to  re- 
lief from  the  results  of  his  crime,  must  be 
sought  through  executive  clemency. 

(Additional  ByHabut  by  Editorial  Staff.) 

8.  Criminal  Law  «@=>1159(6)  —  Plea  or  In- 
sanity—Appeal. 

A  plea  of  insanity  by  defendant  charged 
with  murder  presented  an  issue  of  fact  entirely 
for  the  determination  of  the  jury,  and  where 
there  was  evidence  of  defendant's  sanity  at  the 
time  of  the  shooting,  the  Criminal  Court  of 
Appeals  is  powerless  to  set  aside  the  jury's  find- 
ing, as  a  verdict  of  conviction  necessarily  in- 
cludes a  finding  that  defendant  was  sane  at 
time  of  the  killing. 

9.  Criminal  Law  <8=404(4)  —  Evidence  — 
Clothing. 

The  clothing  worn  by  deceased  when  he 
was  shot  by  defendant  was  properly  admitted 
in  evidence. 

Appeal   from  District  Court  Cleveland 
County;  F.  B.  Swank,  Judge. 

W.  D.  January  was  convicted  of  murder, 
his  motion  for  new  trial  was  overruled,  and 
he  appeals.  Affirmed. 

B.  F.  Williams  and  J.  E.  Luttrell,  both 
of  Norman,  and  James  A.  Cowan,  of  Moore, 
•  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
W.  D.  January,  hereinafter  called  defendant, 
was  informed  against  for  the  murder  of 
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Milton  Keck,  convicted,  and  sentenced  to 
imprisonment  in  the  penitentiary  at  hard 
labor  for  the  term  of  his  natural  life.  To 
reverse  the  judgment  rendered  he  prosecutes 
this  appeal. 

The  charging  part  of  the  information  is  as 
follows: 

"That  on  the  14th  day  of  January,  1916,  in 
Cleveland  county,  state  of  Oklahoma,  W.  D. 
January,  late  of  said  county  and  within  the 
jurisdiction  of  this  court,  did  unlawfully,  will- 
fully and  intentionally,  maliciously  and  feloni- 
ously, and  without  authority  of  law,  and  with 
a  premeditated  design  to  effect  the  death  of 
one  Milton  Keck,  in  and  upon  the  body  of  said 
Milton  Keck  make  a  violent  assault  and  bat- 
tery, and  with  a  certain  and  deadly  weapon, 
to  wit,  a  pistol,  then  and  there  had  and  held 
in  the  hands  of  him,  the  said  W.  D.  January, 
shoot  him,  the  said  Milton  Keck,  and  thereby 
inflicted  three  mortal  wounds  upon  the  body  of 
him,  the  said  Milton  Keck,  by  him,  the  said  W. 
D.  January,  as  aforesaid.  He,  the  said  Milton 
Keck,  did  then  and  there  immediately  die,  as 
was  intended  by  him,  the  said  W.  D.  January, 
he  should,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Oklahoma." 

The  defendant  demurred  to  the  informa- 
tion upon  the  ground  "that  said  information 
does  not  state  facts  sufficient  to  constitute  a 
public  offense  against  the  laws  of  the  state 
of  Oklahoma." 

The  court  overruled  the  demurrer  to  the 
information,  and  the  defendant  excepted. 
Thereupon  the  defendant  filed  a  motion  to 
quash  the  jury  panel  and  Introduced  a 
volume  of  evidence,  which  we  deem  unneces- 
sary to  recite,  in  support  of  such  motion- 
The  court  overruled  said  motion,  and  the  de- 
fendant excepted. 

The  material  evidence,  which  is  not  dis- 
puted, shows  that  the  deceased,/  Milton  Keck, 
was  about  19  years  of  age,  a  man  in  size  and 
weighing  about  150  pounds;  that  for  some 
time  he  had  kept  company  with  a  daughter 
of  the  defendant,  became  engaged  to  marry 
her,  and  under  promise  of  marriage  seduced 
her  and  she  became  pregnant,  and  upon  being 
notified  by  Keck  that  he  would  not  marry 
her,  on  December  17, 1915,  attempted  suicide 
by  taking  carbolic  acid ;  her  life  was  saved, 
and  on  the  22d  day  of  December,  1915,  she 
miscarried ;  all  of  which  said  facts  were  well 
known  to  her  father,  the  defendant,  prior 
to  the  time  Keck  was  shot;  that  the  14th 
day  of  January,  1916,  was  a  very  cold  day, 
the  ground  being  covered  with  ice,  and  that 
on  the  morning  of  said  day  the  defendant 
walked  to  Moore,  a  town  In  the  vicinity  of 
the  defendant's  home,  and  there  met  Hetzel 
Drake ;  that  Drake  accompanied  the  defend- 
ant home,  and  that  while  so  walking,  and 
prior  to  reaching  the  defendant's  home,  the 
defendant  and  Drake  met  the  deceased  travel- 
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ing  in  a  single  buggy ;  that  he  had  gloves  on 
and  had  a  lap  robe  wrapped  about  his  legs; 
that  the  buggy  stopped  and  the  defendant 
asked  the  deceased  if  he  was  Milton  Keck, 
and  Keck  answered  that  he  was;  that  the 
defendant  approached  to  within  about  six 
feet  from  the  deceased  and  shot  him  three 
times  with  a  pistol ;  that  the  deceased  jump- 
ed out  of  the  buggy  carrying  the  lap  robe 
with  him;  that  just  after  the  first  shot  was 
fired  Keck  said  "Oh,  God  damn  you,"  and 
just  after  that  the  defendant  said,  "You  have 
ruined  my  family;"  that  when  Keck  jumped 
out  of  the  buggy  he  took  one  or  two  steps 
and  fell  on  his  left  side  on  the  frozen  ground 
and  died ;  that  no  shot  was  fired  after  Keck 
was  out  of  the  buggy ;  that  Keck  was  driving 
very  slow  with  his  hands  under  the  lap 
robe;  that  after  the  shooting  was  over  the 
defendant  went  over  and  looked  at  Keck 
and  said,  "I  believe  he  is  dead,"  and  that 
the  defendant  and  Drake  then  walked  on  to 
Mr.  Emory's;  that  nothing  was  seen  in  the 
buggy  except  a  milk  can ;  that  no  weapon  was 
seen  except  the  pistol  that  the  defendant 
used ;  that  on  arrival  at  Mr.  Emory's  the  de- 
fendant called  him  out  and  told  him  there 
was  a  dead  man  in  the  road  up  there  and 
that  he  wanted  him  (Emory)  to  notify  the 
authorities;  that  the  defendant  and  Drake 
then  walked  on  to  the  defendant's  home,  ate 
dinner,  and  the  defendant  had  a  team  hitch- 
ed up  and  he  and  Drake  came  on  to  Norman 
and  he  had  a  conversation  with  a  deputy 
sheriff  and  surrendered. 

The  clothing  worn  by  the  deceased  at  the 
time  of  his  death  was,  against  the  objection 
and  exception  of  the  defendant,  admitted  in 
evidence. 

The  defendant  pleaded  not  guilty  by  reason 
of  self-defense  and  insanity,  and  extensive 
testimony  of  experts  and  others  was  offered 
in  support  of  and  against  the  plea  of  in- 
sanity. 

The  defendant  excepted  to  the  giving  of 
the  fourth  and  twelfth  paragraphs  of  instruc- 
tions given,  which  said  Instructions  are  as 
follows: 

"(4)  Yon  are  further  instructed  that  the  pre- 
sumption of  innocence  remains  with  the  de- 
fendant and  is  thrown  around  him  for  his 
protection  up  to  the  moment  when  the  killing  is 
proved  or  admitted.  When  the  killing  is  proved 
or  admitted  it  then  devolves  upon  the  defend- 
ant to  show  any  circumstances  of  mitigation  to 
excuse  or  justify  it  by  some  proof  strong 
enough  to  create  in  the  minds  of  the  jury  a 
reasonable  doubt  of  the  defendant's  guilt  of 
the  offense  charged,  unless  the  proof  upon  the 
part  of  the  state  shows  the  defendant  was  jus- 
tifiable or  excusable." 

Excepted  to  by  the  defendant  and  excep- 
tion allowed. 

"(12)  The  law  gives  to  every  person  the  right 
to  fight  in  his  self-defense  to  protect  himself 
from  the  unlawful  attacks  of  his  adversary, 


and  if  necessary  to  save  his  life  or  to  prevent 
great  bodily  injury  be  may.  take  the  life  of  his 
assailant,  and  is  not  required  to  desist  or  cease 
from  the  use  of  force  until  his  adversary  has 
entirely  abandoned  the  conflict  or  has  been  dis- 
abled to  such  an  extent  that  further  force  is 
unnecessary  on  the  part  of  the  person  inflicting 
the  injury. 

"The  law  of  self-defense  is  given  a  person 
for  his  protection,  and  it  cannot  be  pleaded  as 
a  defense  by  one  who  himself  is  the  aggressor, 
or  who  enters  voluntarily  into  a  difficulty  armed 
with  a  deadly  weapon,  no  matter  in  how  much 
danger  he  may  be  placed  in  the  course  of  the 
difficulty,  nor  how  imminent  it  may  become. 

"In  this  connection  you  are  further  instruct- 
ed that  if  the  defendant,  W.  D.  January,  armed 
himself  with  a  deadly  weapon  for  the  purpose 
of  having  a  difficulty  witn  the  said  Milton  Keck, 
and  having  reason  to  believe  that  it  would  or 
might  result  in  death  or  serious  bodily  harm 
to  defendant  or  said  Milton  Keck,  or  if  said 
defendant  sought  to  take  the  law  into  his  own 
hands  and  kill  said  Milton  Keck,  then  the  de- 
fendant cannot  plead  self-defense  in  this  case." 

Excepted  to  by  defendant  and  exception 
allowed. 

The  defendant  also  excepted  to  parts  of 
paragraphs  6,  14,  15,  and  16  of  instructions 
given,  which  said  parts  complained  of  art 
as  follows: 

No.  6:  "You  are  instructed  that  a  design  to 
effect  death  is  inferred  from  the  killing,"  etc 

No.  14:  "If  from  all  the  evidence  in  the  case 
there  is  a  reasonable  doubt  in  yonr  minds  as 
to  the  sanity  of  the  defendant  when  he  killed 
Milton  Keck,"  etc. 

No.  15:  "If  there  is  a  reasonable  doubt  in 
your  minds  that  the  brain  of  the  defendant,  W. 
D.  January,  at  the  time  he  killed  said  Milton 
Keck  "  etc. 

No.' 16.  "At  the  time  he  killed  said  Milton 
Keck,"  etc. 

There  were  several  requested  instructions 
which  were  refused  and  their  refusal  ex- 
cepted to,  which  we  do  not  think  essential  to 
set  out  The  defendant  moved  for  a  new 
trial,  which  was  overruled,  and  exceptions 
saved. 

[1]  The  defendant  insists  that  the  court 
committed  prejudicial  error  In  overruling  the 
demurrer  to  the  indictment  With  this 
contention  we  cannot  agree.  The  informa- 
tion contains  every  averment  essential  to 
charge  the  crime  of  murder  in  plain,  con- 
cise, and  intelligent  language,  and  informed 
the  defendant  precisely  what  he  must  be 
prepared  to  meet  was  sufficient,  and  the 
court  did  not  err  in  overruling  the  demurrer 
thereto.  Teague  v.  State,  13  OkL  Cr.  270,. 
163  Pac.  054. 

"An  indictment  is  sufficient  if  the  offense 
charged  therein  is  clearly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended  there- 
by." Starr  v.  State,  0  OkL  Cr.  210,  131  Pac 
542. 
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In  Deen  v.  State,  7  OkL  Cr.  160,  122  Pac. 
341,  Judge  Doyle,  speaking  for  the  court, 
aays: 

"An  information  is  sufficient  which  states  the 
facts  clearly  and  distinctly,  in  ordinary  and 
concise  language  and  without  repetition,  and 
which,  construed  under  the  ordinary  rules  of 
construction  of  the  English  language,  would  en- 
able a  person  of  common  understanding  to  know 
what  was  meant,  and  apprise  the  defendant  of 
the  exact  nature  of  the  offense  with  which  he 
was  charged,  although  the  same  does  not  con- 
tain all  the  phraseology  and  technical  language 
ordinarily  used  in  criminal  pleading." 

A  most  careful  reading  and  consideration 
of  the  evidence  falls  to  convince  us  that  the 
contention  of  the  defendant  "that  legal  evi- 
dence was  excluded  or  that  illegal  evi- 
dence was  admitted"  to  the  prejudice  of  the 
defendant,  Is  well  founded. 

[2]  We  do  not  think  that  the  extraordi- 
nary probing  by  the  defendant  as  to  appoint- 
ment of  and  action  of  the  Jury  commission- 
ers in  drawing  the  panel  against  which  the 
motion  to  quash  was  directed  disclosed  any 
irregularity  which  resulted  in  depriving  the 
defendant  of  any  substantial  right,  or  was 
reasonably  calculated  to  do  so.  The  appoint- 
ment of  the  jury  commissioners  and  their 
action  is  merely  directory,  and  a  substantial 
compliance  with  the  statute  is  sufficient 
Section  3701,  Revised  Laws;  Wadsworth  v. 
State,  9  Okl.  Cr.  84,  130  Pac.  808.  The  court 
did  not  err  in  overruling  the  motion  to  quash 
the  Jury  panel. 

[3]  It  is  insisted  that  the  corpus  delicti 
was  not  proven  beyond  a  reasonable  doubt 
With  this  insistence  we  cannot  agree. 

That  the  defendant  shot  the  deceased  as 
alleged  in  the  information  is  not  only  con- 
clusively shown  by  the  evidence,  but  It  is 
also  shown  that  the  defendant  admitted  the 
shooting,  and  that  the  deceased,  after  the 
last  three  shots  were  fired,  jumped  out  of 
the  buggy  in  which  he  was  seated,  took  one 
or  two  steps,  fell  on  the  frozen  ground,  and 
expired  almost  immediately.  The  location 
of  the  bullets  which  entered  the  body  of  the 
deceased  was  shown,  and  were  of  the  char- 
acter to  produce  death.  Certainly,  notwith- 
standing that  no  expert  testimony  was  intro- 
duced as  to  the  cause  of  death,  there  was 
sufficient  evidence  to  show  beyond  a  reason- 
able doubt  that  the  deceased  came  to  his 
death  at  the  hands  of  the  defendant  by  shoot- 
ing, and  we  think  that  the  suggestion  that 
the  deceased  may  have  come  to  his  death  by 
falling  from  the  buggy  upon  the  frozen 
ground  Is  utterly  untenable. 

[I]  The  defendant  complains  that  the  evi- 
dence fully  sustains  the  plea  of  insanity,  and 
that  the  defendant  should  have  been  found 
not  guilty  on  that  ground.  The  plea  of  In- 
sanity presented  an  issue  of  fact  entirely  for 
the  consideration  and  determination  of  the 
Jury,  and  there  being  evidence  of  the  sanity 
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of  the  defendant  at  the  time  of  the  shooting, 
we  are  powerless  to  set  aside  the  finding  of 
the  jury ;  there  being  necessarily  included  in 
their  finding  of  guilty  that  the  defendant  was 
sane  at  the  time  of  the  killing. 

[0]  The  clothing  worn  by  the  deceased  at 
the  time  he  was  shot  was  properly  admitted 
in  evidence.  Morris  v.  State,  0  Okl.  Cr.  29, 
115  Pac.  1030;  Saunders  v.  State,  4  Okl.  Cr. 
264,  111  Pac.  965,  Ann.  Cas.  1912B,  766. 

[4]  Instructions  must  be  considered  as  a 
whole,  and  certainly  parts  of  paragraphs  of 
instructions  cannot  be  intelligently  consider- 
ed, and  when  this  Is  done  we  are  unable  to 
see  that  the  paragraphs  4  and  12  of  the  in- 
structions are  not  fair  statements  of  the 
law,  or  that  paragraphs  6,  14,  15,  and  16 
of  the  instructions  complained  of  invade  the 
province  of  the  jury.  The  cause  of  death  not 
being  an  issue  of  fact  in  the  case,  the  ques- 
tion was,  Did  the  defendant  act  in  self- 
defense  or  was  he  insane  at  the  time  of  the 
killing?  and  the  court  might  have  properly 
so  instructed  the  Jury.  Again,  the  cause  of 
the  death  of  the  deceased  is  conceded  by  the 
defendant  Hence  it  cannot  be  said  that  the 
paragraphs  and  parts  of  paragraphs  of  the 
instructions  complained  of  constituted  funda- 
mental error. 

We  have  carefully  considered  the  requested 
instructions  refused,  and  are  of  the  opinion 
that  the  court  did  not  err  in  refusing  to 
give  either  one  of  the  requested  Instructions. 

Under  the  holding  of  this  court  in  Cor- 
liss v.  State,  12  Okl.  Or.  526,  159  Pac.  1015, 
cited  by  the  defendant  a  technical  error  was 
probably  committed  in  the  admission  of  the 
rebuttal  testimony  complained  of.  If  er- 
ror was  thereby  committed,  it  was  not  such 
error  as  to  prejudice  any  material  right  of 
the  defendant  and  therefore  would  not  en- 
title him  to  a  reversal  of  the  Judgment 

[5]  It  is  finally  complained  that  the  county 
attorney  was  guilty  of  misconduct  prejudicial 
to  the  defendant  in  his  argument  to  the 
Jury  by  adversely  commenting  upon  the  per- 
sonal appearance  of  the  defendant,  he  not 
being  a  witness  in  the  case.  We  do  not  think 
that  the  remarks  complained  of  were  with- 
in the  realm  of  legitimate  argument  but 
the  record  does  not  disclose  that  the  remarks 
were  excepted  to  nor  that  the  court  was  re- 
quested to  instruct  the  jury  to  disregard 
them.  Hence  the  question  is  not  properly 
here  for  review. 

[6]  The  unpardonable  wrong  done  the  de- 
fendant's daughter  by  the  deceased  does  not 
constitute  a  defense  to  the  crime  for  which 
the  defendant  was  convicted.  The  so-called 
unwritten  law  referred  to  in  the  brief  of 
counsel  for  the  defendant  that  is,  "the  right 
to  avenge  a  wrong  done  a  female  member  of 
one's  family  by  killing  the  wrongdoer,"  does 
not  exist  In  this  Jurisdiction. 

[7]  Neither  do  the  courts  of  this  state 
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possess  the  pardoning  power.  If  the  due  exe- 
cution of  the  law  has  worked  a  result  en- 
titling the  defendant  to  relief  on  account  of 
the  palliating  circumstances  in  this  case, 
such  relief  can  only  be  had  by  way  of  execu- 
tive clemency. 

A  reversal  of  a  judgment  of  conviction  in 
this  class  of  cases  can  only  be  based  upon 
legal  grounds.  There  being  no  such  error 
disclosed  by  the  record  in  this  case,  the 
judgment  of  the  trial  court  is  affirmed. 

DOYLE,  P.  3H  and  MLATSON,  J,  concur. 


U6  Okl.  Cr.  164) 

HOLLY  v.  STATE.  (No.  A-3192.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jane  17,  1919.) 

(ByUabug  by  the  Court.) 

Criminal  Law  «=> 1069(1)  —  Extension  of 
Time  fob  Filing  Appeal— Statute. 
An  order  made  by  a  trial  court  extending  the 
time  within  which  to  make  and  serve  a  case- 
made  does  not  automatically  extend  the  time 
within  which  to  file  the  appeal.  All  such  orders 
should  cover  both  the  time  within  which  to  make 
and  serve  case-made  and  the  time  within  which 
to  file  the  appeal,  as  provided  in  sections  6991 
and  6007,  Rev.  Laws  1910.  Both  these  sections 
must  be  complied  with. 

Appeal  from  County  Court,  Kiowa  County ; 
J.  L.  Carpenter,  Judge. 

Nate  Holly  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Appeal  dismissed,  and  cause  remanded,  with 
directions. 

Thos.  W.  Conner  and  J.  R.  Hunter,  both  of 
Hobart,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Nate 
Holly,  was  convicted  in  the  county  court  of 
Ottawa  county  on  a  charge  that  he  did  sell 
one-half  pint  of  whisky  to  one  J.  T.  Brown, 
and  in  accordance  with  the  verdict  of  the  jury 
was  sentenced  to  be  confined  for  30  days  in 
the  county  Jail  and  to  pay  a  fine  of  $60.  On 
September  10,  1917,  judgment  was  rendered 
on  the  verdict.  On  November  12th  an  appeal 
was  attempted  to  be  perfected  by  filing  in 
this  court  on  November  12, 1917,  a  petition  in 
error  with  case-made. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
case-made  contains  no  order  extending  the 
time  beyond  60  days  for  filing  an  appeal  in 
this  court;  citing  section  6991,  Revised  Laws. 
Stumpf  v.  State,  6  Okl.  Cr.  169,  117  Pac.  648; 


Hamlin  v.  State,  12  OkL  Cr.  32J,  155  Pac. 
904;  Rhodes  v.  State,  13  OkL  Cr.  86,  162 
Pac.  230;  Gunter  v.  State,  13  OkL  Cr.  83, 162 
Pac.  231. 

In  Pinchback  v.  State,  14  Okl.  Cr.  302,  170 
Pac.  714,  this  court  held: 

"An  order  made  by  a  trial  court  extending 
the  time  within  which  to  make  and  serve  a 
case-made  does  not  automatically  extend  the 
time  within  which  to  file  the  appeal.  All  such 
orders  should  cover  both  the  time  within  which 
to  make  and  serve  case-made  and  the  time 
within  which  to  file  the  appeal,  as  provided  in 
sections  6991  and  6007,  Rev*.  Laws  1910.  Both 
these  sections  must  be  complied  with." 

It  therefore  follows  that  the  motion  of  the 
Attorney  General  to  dismiss  the  appeal 
should  be  sustained.  It  is  so  ordered,  and 
the  purported  appeal  herein  is  dismissed, 
and  the  cause  remanded  to  the  trial  court, 
with  direction  to  enforce  its  judgment  and 
sentence. 


(16  Okl.  Cr.  159) 
Ex  parte  NICHOLS. 

In  re  WAGNER,  Sheriff. 

(No.  A-2720.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  14,  1919.) 

(SvUabut  by  the  Court.) 

1.  Constitutional  and   Statutobt  Provi- 
sions—"Indirect  Contempt." 

Any  willful  disobedience  of  any  process  or 
order  lawfully  issued  or  made  by  any  court  in 
this  state,  not  committed  in  the  immediate  view 
and  presence  of  the  court,  is  an  indirect  con- 
tempt of  court.  In  such  cases,  the  contemnor 
must  be  proceeded  against  by  written  accusa- 
tion, and  upon  demand  shall  be  granted  a  trial 
by  jury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indirect 
Contempt] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Juby  &=>21(4)  —  Indirect  Contempt  — 
Trial  bt  Jubt. 

Where  a  sheriff  was  ordered  to  produce  the 
body  of  the  petitioner  in  court  as  required  by 
a  writ  of  habeas  corpus,  and  where  it  was  first 
necessary  for  court  to  weigh  evidence  before  it, 
to  determine  whether  sheriff  had  power  to  obey 
the  order,  a  violation  thereof,  if  contempt,  was 
not  one  committed  in  immediate  view  and  pres- 
ence of  court,  but  was  an  indirect  contempt, 
within  Const  art  2,  §  25,  and  Rev.  Laws  1910, 
S  2277,  upon  which  respondent  under  section 
2279,  was  entitled  to  a  jury  trial. 

Appeal  from  District  Court,  Wagoner 
County;  R.  P.  De  Graff enreid,- Judge. 

Bob  Wagner,  Sheriff  of  Wagoner  County, 
Oklahoma,  was  found  guilty  of  direct  con- 
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tempt  of  court  by  willfully  disobeying  the 
court's  order  to  produce  the  body  of  one  M. 
Nichols  before  the  court,  In  compliance  with 
a  writ  of  habeas  corpus  obtained  by  Nichols, 
and  sentenced  to  pay  a  line  of  $150,  and  he 
appeals.  Judgment  reversed  and  respondent 
discharged. 

Robert  P.  Blair,  of  Tulsa,  for  plaintiff  In 
error. 

R,  McMillan,  Asst  Atty.  Gen.,  and  J.  Berry 
King,  of  Muskogee  (J.  S.  Dickey,  Jr.,  of  Wag- 
oner, of  counsel),  for  defendant  In  error. 

PER  CURIAM.  Bob  Wagner,  sheriff  "of 
Wagoner  county,  OkL,  was  fined  $160  for  di- 
rect contempt  of  the  district  court  of  Wag- 
oner county,  consisting  in  his  willful  dis- 
obedience of  an  order  of  said  court  to  pro- 
duce the  body  of  one  M.  Nichols  before  said 
court  on  a  certain  date,  in  compliance  with 
a  writ  of  habeas  corpus  issued  by  the  clerk 
of -said  court,  by  direction  of  the  judge  of 
said  court  given  over  the  telephone,  but  after 
said  judge  had  been  Informed  of  the  na- 
ture of  the  application  and  the  contents  there- 
of, by  hearing  the  petition  read  to  him  over 
the  telephone,  and  thereby  determining  that 
said  writ  should  Issue.  Numerous  questions 
are  involved  by  this  appeal,  but.  In  view  of 
tbe  disposition  made  hereof  by  the  court,  It 
is  only  necessary  to  consider  one  proposition 
of  law. 

[1]  The  respondent,  Bob  Wagner,  was  sum- 
marily proceeded  against  and  fined  for  di- 
rect contempt  of  court,  without  a  written  ac- 
cusation having  been  preferred  against  him, 
and  without  a  trial  by  jury,  although  a  jury 
trial  was  demanded  by  him.  It  is  contended 
in  his  behalf  that  this  is  a  case,  If  a  case 
of  contempt  at  all,  of  indirect  contempt,  and 
that  the  court  erred  in  proceeding  against 
him  summarily  without  a  written  accusa- 
tion, and  in  denying  him  a  trial  by  jury. 

Section  25,  article  2,  of  the  Constitution, 
provides: 

"The  Legislature  shall  pass  laws  defining 
contempts  and  regulating  the  proceedings  and 
punishment  in  matters  of  contempt:  Provided, 
that  any  person  accused  of  violating  or  dis- 
obeying, when  not  in  the  presence  or  hearing 
of  the  court,  or  judge  sitting  as  such,  any  or- 
der of  injunction,  or  restraint,  made  or  entered 
by  any  court  or  judge  of  the  state  shall,  be- 
fore penalty  or  punishment  is  imposed,  be  en- 
titled to  a  trial  by  jury  as  to  the  guilt  or  in- 
nocence of  the  accused.  In  no  case  shall  a 
penalty  or  punishment  be  imposed  for  con- 


tempt, until  an  opportunity  to  be  heard  is  giv- 
en." 

Section  2277,  Revised  Laws  1010,  provides: 

"Contempts  of  court  shall  be  divided  into 
direct  and  indirect  contempts.  Direct  con- 
tempts shall  consist  of  disorderly  or  insolent 
behavior  committed  during  the  session  of  the 
court  and  in  its  immediate  view  and  presence, 
and  of  the  unlawful  and  willful  refusal  of  any 
person  to  be  sworn  as  a  witness,  and  the  re- 
fusal to  answer  any  legal  or.  proper  question ; 
and  any  breach  of  the  peace,  noise  or  disturb- 
ance so  near  to  it  as  to  interrupt  its  proceed- 
ings, shall  be  deemed  direct  contempt  of  court, 
and  may  be  summarily  punished  as  hereinafter 
provided  for.  Indirect  contempts'  of  court  shall 
consist  of  willful  disobedience  of  any  process 
or  order  lawfully  issued  or  made  by  court; 
resistance  willfully  offered  by  any  person  to 
the  execution  of  a  lawful  order  or  process  of  a 
court" 

Section  2270,  Id.,  provides: 

"In  all  cases  of  indirect  contempt  the  party 
charged  with  contempt  shall  be  notified  in  writ- 
ing of  the  accusation  and  have  a  reasonable 
time  for  defense;  and  the  party  so  charged 
shall,  upon  demand,  have  a  trial  by  jury." 

[2]  In  this  proceeding,  evidence  was  heard 
as  to  the  power  of  the  sheriff  at  the  time  of, 
and  subsequent  to,  the  service  of  the  writ 
of  habeas  corpus  upon  him,  to  produce  the 
body  of  the  petitioner  in  court  as  required 
by  the  writ.  This  is  not  a  case  where  the 
court  had  knowledge  of  the  power  of  the 
sheriff  to  produce  the  body  of  the  prisoner, 
but  It  was  necessary  for  the  court  to  hear 
evidence  before  a  determination  of  that  fact 
could  be  ascertained.  In  no  sense,  then, 
could  this  be  considered  a  contempt  commit- 
ted in  the  immediate  view  and  presence  of 
the  court.  Under  the  definition  of  direct  and 
indirect  contempts  of  court  contained  in  sec- 
tion 2277,  supra,  if  the  sheriff  was  guilty 
of  contempt  in  this  instance,  it  was  of  an 
indirect  contempt  of  court,  and  under  the 
Constitution  and  statutes  aforesaid,  before 
being  proceeded  against,  there  should  have 
been  an  accusation  in  writing  filed  against 
him,  and  upon  demand  he  should  have  been 
granted  a  trial  by  Jury.  The  failure  to 
proceed  against  him  according  to  law  was 
erroneous,  and  the  judgment  rendered  is  null 
and  void,  and  the  plaintiff  in  error  is  enti- 
tled to  a  reversal  of  the  judgment  and  to  be 
discharged. 

For  the  reasons  stated,  the  judgment  is 
reversed,  and  the  respondent  (plaintiff  in  er- 
ror) is  ordered  discharged. 
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RICHARDS  v.  STATE.    (No.  A-8200.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
17,  1919.) 

f  Syllabus  by  the  Court.) 

1.  Criminal  Law  <&=>1069(6)  —  Appeal  in 
Misdemeanor  Cases  —  Reoobd  or  Case- 
Made— Dismissal. 

Procedure  Criminal,  section  5991,  Rev. 
Laws  1910,  provides  that:  "In  misdemeanor 
cases  the  appeal  must  be  taken  within  sixty 
days  after  the  judgment  is  rendered:  Provided, 
however,  that  the  trial  court  or  judge  may,  for 
good  cause  shown,  extend  the  time  in  which 
such  appeal  may  be  taken  not  exceeding  sixty 
days.  Held  that,  when  an  appeal  in  a  misde- 
meanor case  is  not  taken  within  the  60  days 
prescribed  by  the  statute,  the  record  or  case- 
made  must  affirmatively  show  that  the  trial 
court,  or  judge  thereof,  for  good  cause  shown, 
extended  the  time;  otherwise  this  court  is  with- 
out jurisdiction  to  review  the  judgment,  and 
such  appeal  will  be  dismissed. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Criminal  Law  «=>1099(13)  —  Appeal  — 
Case-Made. 

Under  Rev.  Laws  1910,  f  5242,  it  is  neces- 
sary that  the  case-made  be  filed  with  the  pa- 
pers in  the  case  in  the  court  below,  and,  when 
that  is  not  done,  such  case-made  will  be  strick- 
en from  the  files. 

Appeal  from  County  Court,  Seminole  Coun- 
ty;  D.  G.  Hart,  Judge. 

Joe  Richards  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals.  Ap- 
peal dismissed. 

M.  A.  Kennamer,  of  Konawa,  for  plaintiff 
in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  in  error,  Joe  Rich- 
ards, was  convicted  in  the  county  court  of 
Seminole  county  on  a  charge  that  he  did  have 
in  his  possession  one  quart  of  alcohol  with 
the  unlawful  intent  to  sell  the  same,  and  his 
punishment  was  fixed  at  six  months  confine- 
ment In  the  county  Jail  and  a  fine  of  $250. 
From  the  judgment  rendered  on  the  verdict 
he  appeals. 

The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  for  the  following  reasons : 

First.  That  the  same  was  not  filed  in  this 
court  within  the  time  provided  by  law. 

Second.  The  case-made  was  not  filed  In 
the  court  below,  and  therefore  this  court  is 
without  jurisdiction  of  the  case. 

[1]  It  appears  from  the  record  that  the 
judgment  in  this  case  was  rendered  on  the 
31st  day  of  July,  1917.  The  petition  in  error 
and  case-made  was  filed  In  this  court  on  No- 
vember 14,  1917,  108  days  after  the  rendition 


of  the  Judgment  and  46  days  after  the  statu- 
tory time  for  filing  the  appeal  had  expired. 
The  case-made  contains  no  order  extending 
the  statutory  time  of  60  days  for  filing  the 
appeal 

Our  Procedure  Criminal  provides : 

"In  misdemeanor  cases  the  appeal  must  be 
taken  within  sixty  days  after  the  judgment  is 
rendered:  Provided,  however,  that  the  trial 
court  or  judge  may,  for  good  cause  shown,  ex- 
tend the  time  in  which  such  appeal  may  be  tak- 
en not  exceeding  sixty  days."  Section  5991, 
Rev.  Laws. 

It  is  the  uniform  holding  of  this  court  that, 
when  an  appeal  in  a  misdemeanor  case  is  not 
taken  within  the  60  days  prescribed  by  the 
statute,  the  record  or  case-made  must  affirm- 
atively show  that  the  trial  court  or  judge 
thereof  extended  the  time;  less  otherwise  this 
court  Is  without  jurisdiction  to  review  the 
judgment,  and  such  appeal  will  be  dismissed. 
Gunter  v.  State,  13  Okl.  Cr.  88,  162  Pac.  23L 

(2]  It  also  appears  that  the  case-made  was' 
not  filed  In  the  court  below  as  required  by 
section  5242,  Rev.  Laws.  Under  the  statute 
it  is  necessary  for  the  case-made  to  be  filed 
with  the  papers  in  the  case  in  the  court  be- 
low. When  this  is  not  done,  such  case-made 
will  be  stricken  from  the  files.  See  Johnson 
v.  State,  5  Okl.  Cr.  577, 114  Pac.  339. 

It  therefore  follows  that  the  motion  of  the 
Attorney  General  should  be  sustained. 

It  is  so  ordered,  and  the  purported  appeal 
herein  is  dismissed,  and  the  cause  remanded. 

ARMSTRONG  and  MATSON,  JJ,  concur. 


(107  Wash.  212) 

LAMB-DAVIS  LUMBER  CO.  v.  STOWELL. 
PRENTIS  v.  SAME.  CASHMERE  MER- 
CANTILE CO.  v.  SAME.   (No.  15111.) 

(Supreme  Court  of  Washington.   May  28, 1919.) 

1.  Appeal  and  Error  <8=>539— Statement  of 
Facts  —  Bill  op  Exceptions — Certifica- 
tion. 

Since  the  only  method  provided  by  statute 
for  bringing  up  the  evidence  is  by  statement  of 
facts  or  bill  of  exceptions  certified  to  by  the 
trial  judge,  where  the  purported  statement  of 
facts  did  not  contain  all  the  evidence  submitted 
to  the  trial  court,  and  was  not  certified  by  the 
trial  judge,  a  stipulation,  signed  by  counsel  for 
appellants  and  respondent,  reciting  that  the 
purported  statement  did  contain  all  the  material 
facts  and  might  be  treated  and  considered  as  if 
duly  settled  and  certified  by  the  trial  judge, 
could  be  given  no  effect. 

2.  Appeal  and  Error  <9=>987(1)— Review  of 
Evidence. 

The  Supreme  Court  has  jurisdiction  to  re- 
view a  judgment  upon  the  evidence  only  when 
the  evidence  is  brought  before  it  in  the  manner 
provided  by  statute. 
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Department  2. 
Appeal  from  Superior  Court,  Chelan  Coun- 
ty; Wa  A.  Grimahaw,  Judge. 

Consolidated  actions  by  the  Lamb-Davis 
Lumber  Company,  J.  A.  Prentis,  and  the 
Cashmere  Mercantile  Company,  respectively, 
against  E.  F.  Stowell,  administrator  de  bonis 
non  of  the  estate  of  Maude  E.  French,  de- 
ceased. From  Judgments  for  defendant, 
plaintiffs  appeal.  Affirmed. 

W.  F.  Whitney,  of  Wena tehee,  for  ap- 
pellants. 

Charles  F.  Wallace,  of  Cashmere,  and  Sam 
R.  Sumner,  of  Wenatchee,  for  respondeat 

FULLBRTON,  J.  In  these  actions,  which 
were  consolidated  for  the  purposes  of  trial 
In  the  court  below  and  for  the  purposes  of 
this  appeal,  the  appellants  sought  to  recover 
from  the  administrator  de  bonis  non  of  the 
estate  of  Maude  E.  French,  deceased,  for 
certain  articles  of  merchandise  sold  by  them 
severally  to  the  former  administrator  of  the 
estate,  which  were  alleged  to  be  necessary 
expenses  incurred  by  the  then  administrator 
in  the  conduct  and  management  of  the  estate. 
The  first  of  the  causes  of  action  was  before 
this  court  on  the  question  of  the  sufficiency 
of  the  complaint  In  Lamb-Davis  Lumber  Co. 
v.  Stowell,  96  Wash.  46, 164  Pac.  693,  L.  R.  A. 
1917B,  966.  On  that  appeal  we  held  the  com- 
plaint sufficient,  reversing  and  remanding  the 
cause  for  further  proceedings.  After  the  re- 
mand of  that  cause  the  other  actions  were 
commenced.  The  administrator  de  bonis  non 
answered  the  complaints,  putting  in  issue 
their  principal  allegations  and  setting  up 
affirmative  defenses  thereto.  The  trial  court 
made  findings  sustaining  the  administrator's 
contentions,  and  entered  judgments  accord- 
ingly. It  is  from  these  judgments  that  the 
present  appeal  is  prosecuted. 

[1,  2]  The  appellants  present  the  appeal  in 
this  court  as  if  the  cause  was  before  us  for 
trial  de  novo.  We  find,  however,  from  an 
examination  of  the  record  that  the  purported 
statement  of  facts  does  not  contain  all  of  the 
evidence  submitted  to  the  trial  court,  and  is 
not  certified  by  the  judge  of  the  trial  court 
in  any  manner  whatsoever.  When  this  con- 
dition of  the  record  was  called  to  the  atten- 
tion of  the  appellants'  counsel,  he  answered 
by  submitting  a  stipulation  signed  by  himself 
and  the  opposing  counsel,  reciting  in  effect 
that  the  purported  statement  does  contain  all 
of  the  material  facts,  and  that  the  same  may 
be  treated  and  considered  by  this  court  as 
if  duly  settled  and  certified  by  the  trial 
judge.  But  it  is  at  once  apparent  that  the 
stipulation  cannot  be  given  effect  This  court 
has  jurisdiction  to  review  a  judgment  upon 
the  evidence  only  when  the  evidence  is 
brought  before  it  in  the  manner  provided  by 
statute.  Howard  v.  Ross,  8  Wash.  293,  28 
Pac.  526;  Madigan  v.  West  Coast,  etc.,  Ins. 
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Pac.  1027  ;  Ward  v. 
Tucker,  7  Wash.  399,  36  Pac.  126, 1086;  Oliver 
v.  Lewis,  9  Wash.  572,  38  Pac.  139;  Scott  v. 
Bourn,  18  Wash.  471,  43  Pac.  372 ;  Adams  v. 
Columbia  Canal  Co.,  51  Wash.  297,  98  Pac 
74L 

The  only  method  provided  by  statute  for 
fringing  the  evidence  into  this  court  is  by 
a  statement  of  facts  or  bill  of  exceptions 
certified  to  by  the  judge  of  the  trial  court 
Stipulations  of  counsel  are  not  methods  so 
provided,  and  hence  cannot  be  recognized  by 
the  court 

It  Is  of  course  open  to  the  appellants  to 
contend  that  the  findings  of  fact  made  by  the 
trial  court  require  a  Judgment  different  from 
that  entered  by  the  court  But  aside  from 
the  fact  that  the  appellants  seem  not  to 
seriously  contend  that  the  findings  do  not 
support  the  judgments,  a  perusal  of  the 
findings,  It  seems  to  us,  leaves  no  doubt  upon 
the  question. 

The  first  of  the  causes  of  action  was  for 
the  purchase  price  of  apple  boxes  sold  to  one 
J.  H.  French,  who  was  then  administrator  of 
the  estate.  But  while  the  court  found  that 
the  boxes  were  purchased  and  used  by  French 
In  marketing  the  apple  crop  growing  upon 
premises  belonging  to  the  estate  In  the  year 
1914,  It  further  found  that  they  were  sold  up- 
on the  individual  credit  of  French,  not  in  his 
capacity  as  administrator  of  the  estate,  and  at 
a  time  when  his  powers  as  such  administrator 
were  suspended  by  an  order  entered  of  record 
in  the  superior  court  It  further  found  that 
the  proceeds  of  the  apple  crop  were  taken  by 
French  and  credited  to  his  Individual  ac- 
count and  that  on  the  settlement  of  his  ac- 
count with  the  estate  he  was  duly  credited 
with  all  sums  of  money  coming  to  him  from 
the  estate.  It  may  be  that  if  French  now 
had  a  claim  against  the  estate  for  the  pur- 
chase price  of  these  boxes,  the  court  would 
allow  the  vendor,  since  he  has  not  been  paid, 
although  he  dealt  with  French  personally 
and  not  as  administrator,  to  be  subrogat- 
ed to  the  claims  of  French.  But  since  French 
has  no  such  claim  there  Is  no  room  for  sub- 
rogation, and  the  vendor  must  be  relegated 
to  the  Individual  liability  of  French.  Plain- 
ly, the  vendor  has  no  valid  claim  against  the 
estate. 

With  reference  to  the  second  cause  of  ac- 
tion, the  court  also  found  that  the  claim  was 
for  goods  and  merchandise  sold  to  French 
individually,  and  not  in  his  capacity  as  ad- 
ministrator of  the  estate,  and  found  that 
French  had  been  allowed  for  all  moneys  due 
him  In  his  settlement  with  the  estate.  It 
further  found  that  as  a  claim  against  fee 
estate  the  account  was  barred  by  the  statute 
of  limitations  We  think  that  here  also 
there  Is  no  basis  for  a  recovery  against  the 
present  administrator. 

The  findings  concerning  the  other  cause  of 
action  are  substantially  the  same  as  the  sec- 
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ond,  and  In  oar  view  of  their  effect  amply 
supports  the  judgment  entered  thereon. 

It  is  unnecessary  to  pursue  the  inquiry 
further.  The  Judgments  are  sustained  by  the 
findings,  and  must  stand  affirmed. 

It  is  so  ordered. 

CHADWICK,  C.  J.,  and  MOUNT,  PAR* 
KER,  and  HOLCOMB,  JJ.,  concur. 


(107  Wash.  208) 

PICCO  et  ux.  v.  RONET  et  al.  (No.  14829.) 
(Supreme  Court  of  Washington.  May  28, 1919.) 

1.  Appeal  and  Erboe  <8=>78<6)  —  Obdeb 
G banting  New  Tbial. 

An  order  granting  a  new  trial  is  not  a  final 
order,  and  is  not  appealable  unless  allowed  by 
etatnte. 

2.  Appeal  and  Ebbob  <8=>345(1)— Tmi  fob 
Takino  Appeal  —  Obdeb  Granting  New 
Trial. 

Recitals  in  formal  order  of  new  trial,  dated 
May  23d,  held  to  show  that  appellants'  attor- 
ney was  present  at  the  hearing  and  entry  of 
the  order,  so  that  service  and  filing  of  notice  of 
appeal  as  to  such  order  on  the  following  28th 
day  of  July  was  not  timely,  under  Rem.  Code 
1915,  §  1716,  subd.  6,  and  section  1718. 

3.  Appeal  and  Ebbob  <8=>G27(2)— Failube 
to  File  Tbanscbipt— Excuse. 

In  view  of  Rem.  Code  1915,  8  1729,  where 
the  appellant  fails  to  file  any  transcript,  or  or- 
der the  same  prepared,  for  more  than  90  days, 
and,  after  motion  to  dismiss  the  appeal,  pre- 
pares and  files  a  transcript  without  giving  any 
excuse  for  the  delay,  the  appeal  will  be  dis- 
missed for  failure  to  diligently  prosecute  it. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  Gilliam,  Judge. 

Action  by  Albert  Plcco  and  wife  against 
Ned  Roney  and  Milo  J.  Loveless.  Verdict 
for  plaintiffs,  and  from  order  granting  de- 
fendant Loveless  a  new  trial,  and  from  judg- 
ment of  dismissal  notwithstanding  the  ver- 
dict as  to  defendant  Roney,  plaintiffs  appeal. 
Appeal  dismissed. 

Vince  H.  Faben,  of  Seattle,  for  appellants 
A.  J.  Falknor  and  R.  G.  Sharpe,  both  of 
Seattle,  for  respondents. 

PER  CURIAM.  Appellants  instituted  this 
action  against  respondents,  as  attorneys  at 
law  in  copartnership,  to  recover  damages 
£ar  malpractice.  The  cause  was  tried  before 
a  Jury,  which  brought  in  a  verdict  of  $8,500 
against  respondents.  Respondents  moved  for 
a  new  trial,  a  directed  verdict,  and  for  judg- 
ment notwithstanding  the  verdict  in  favor  of 
respondent  Roney.    On  May  12,  1917,  the 


court  granted  the  motion  for  new  trial  in 
behalf  of  respondent  Loveless,  and  granted 
a  Judgment  of  dismissal  notwithstanding  the 
verdict  in  favor  of  respondent  Roney.  This 
order  and  the  judgment  were  signed  and 
entered  May  23,  1917.  The  appellants  as- 
sign as  errors  the  granting  of  the  new  trial 
in  favor  of  Loveless  and  the  granting  of 
Judgment  non  obstante  veredicto  in  favor  of 
Roney.  Appellants  served  notice  of  appeal 
on  July  28,  1917. 

At  the  threshold  we  are  confronted  with 
two  motions  by  respondents  to  dismiss  the 
appeal:  (1)  Loveless  moves  that  the  appeal 
he  dismissed  on  the  ground  that  the  appeal 
from  the  order  granting  a  new  trial  was  not 
made  until  66  days  after  the  entry  of  said 
order.  (2)  Respondents  move  that  the  ap- 
peal be  dismissed  on  the  grounds:  (a)  That 
appellants  have  failed  and  neglected  to  dil- 
igently prosecute  their  appeal;  (b)  that  ap- 
pellants neither  filed  nor  caused  to  be  filed, 
either  in  the  lower  court  or  in  this  court,  a 
transcript  on  appeal  until  February  27,  1918, 
and  failed  to  serve  and  file  their  abstract  of 
the  record  and  opening  briefs  within  the 
time  allowed  by  statute. 

[1, 2]  An  order  granting  a  new  trial  is  not 
a  final  order,  and  Is  not  appealable  unless 
allowed  by  statute.  Rem.  Code,  8  1716,  subd. 
6,  grants  appeals  on  an  order  of  new  trial. 
Rem.  Code,  §  1718,  provides  that  an  appeal 
may  be  taken — 

"from  any  order,  other  than  a  final  order,  from 
which  an  appeal  is  allowed  by  this  act,  within 
fifteen  days  after  the  entry  of  the  order,  if  made 
at  the  time  of  the  hearing,  and  in  all  other  cas- 
es within  fifteen  days  after  the  service  of  a 
copy  of  such  order,  with  written  notice  of  the 
entry  thereof,  upon  the  party  appealing,  or  his 
attorney." 

The  formal  order  of  May  23, 1917,  granting 
a  new  trial  to  respondent  Loveless,  recites: 

"The  plaintiffs  by  their  attorney  at  the  time  of 
the  signing  of  the  order,  and  at  the  time  of  the 
ruling  and  the  decision,  having  taken  their  ex- 
ception to  the  order  and  the  judgment  granting 
a  new  trial  to  the  defendant  Loveless,  duly  en- 
tered their  exceptions  thereto  upon  the  ground 
and  for  the  reason  that  the  same  is  contrary  to 
the  law  and  not  justified  by  the  evidence  and 
the  records  in  the  case,  and  their  exception  was 
duly  entered  and  allowed.  Done  in  open  court 
this  23d  day  of  May,  1917.   ,  Judge, 


"Filed  in  open  court  May  23. 1917. 
Clerk,  by   ,  Deputy." 

This  seems  to  us  to  show  that  appellants' 
attorney  was  present  at  the  hearing  and 
entry  of  the  order.  Under  the  statute  quot- 
ed supra,  we  must  conclude  that  the  service 
and  filing  of  the  notice  of  appeal  on  July  28, 
1917,  as  to  the  order  granting  a  new  trial  is 
not  timely,  and  respondent  Loveless*  motion 
to  dismiss  the  appeal  in  that  respect  must 
be  granted. 
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[3]  Appellants'  transcript  on  appeal  was 
filed  In  the  lower  court  February  28,  1918, 
and  In  this  court  March  1,  1918.  Respond- 
ents on  February  18,  1918,  had  served  ap- 
pellants with  the  motion  to  dismiss  the  ap- 
peal. In  Ellis  v.  BaTdin,  36  Wash.  122,  78 
Pac.  677,  it  was  held  that,  where  the  appel- 
lant fails  to  file  any  transcript,  or  order  the 
same  prepared,  for  more  than  90  days,  and, 
after  motion  to  dismiss  the  appeal,  prepared 
and  filed  a  transcript  without  giving  any 
excuse  for  the  delay,  the  appeal  will  be  dis- 
missed for  failure  to  diligently  prosecute  It 
See,  also,  Humes  v.  Hlllman,  89  Wash.  107, 
80  Pac.  1104. 

Rem.  Code,  f  1729,  provides: 

'Within  ninety  days  after  an  appeal  shall 
have  been  taken  by  notice  as  provided  in  this 
title,  the  clerk  of  the  superior  court  shall  pre- 
pare, certify  and  file  in  his  office,  at  the,  ex- 
pense of  the  appellant,  •  *  •  a  transcript 
containing  a  copy  of  so  much  of  the  record  and 
files  as  the  appellant  shall  deem  material  to 
the  review  of  the  matters  embraced  within  the 
appeal,  said  transcript  to  be  so  prepared,  cer- 
tified and  filed,  in  the  office  of  the  clerk,  at  or 
before  the  time  when  the  appellant  shall  serve 
and  file  his  opening  brief,  as  hereinafter  provid- 
ed. Within  four  months  after  said  appeal  shall 
have  been  taken  by  notice  as  aforesaid,  the 
clerk  of  the  superior  court  shall  at  the  expense 
of  appellant,  send  up  to  the  Supreme  Court 
said  transcript  together  with  the  original  briefs 
on  appeal  filed  in  his  office.  •  *  *  " 

On  the  strength  of  the  foregoing  cases  and 
the  statute,  no  excuse  having  been  given  for 
the  delay  in  filing  the  transcript  on  appeal 
within  90  days,  and  a  motion  to  dismiss  the 
appeal  having  been  made  prior  to  the  time  of 
supplying  the  same,  we  reluctantly  dismiss 
the  appeal  for  failure  to  diligently  prose- 
cute it 

A  motion  is  in  the  record  to  substitute 
Herbert  Crowder  as  trustee  in  bankruptcy  in 
place  of  the  appellants  herein.  The  motion 
is  without  merit  and  will  be  denied. 

Appeal  dismissed. 


(32  Idaho,  SSI) 

TATE  v.  JOHNSON,  City  Treasurer. 

(Supreme  Court  of  Idaho.   May  17,  1919.) 

1.  Municipal  Corporations  «8=>1009— Com- 
mission Government  —  Statute  —  Cm 
Council. 

Com  p.  Laws,  8  148*0  (Seas.  Laws  1918, 
c  74,  §  27),  is  not  inconsistent  or  in  conflict 
with  any  of  the  provisions  of  Comp.  Laws,  c. 
162  (Sess.  Laws  1911,  c  82),  generally  known 
as  the  Black  Law,  and  therefore  applies  to  and 
governs  cities  of  the  first  class  operating  un- 
der the  Black  Law. 


2.  Municipal  Corporations  «J=>230— Com- 
mission Government  —  Employment  ot 
Private  Detectives. 
The  mayor  of  a  city  governed  by  the  Black 
Law  has  no  power  to  engage  the  services  of 
private  detectives  for  the  purpose  of  aiding  in 
discovering  and  prosecuting  alleged  violations 
of  the  ordinances  of  the  city,  in  the  absence  of 
authority  granted  by  the  city  council. 

8.  Municipal  Corporations  <8=>248(1)  — 
Commission  Government  —  Mayor's  Em- 
ployment op  Private  Detectives— Ratifi- 
cation. 

Under  the  provisions  of  Comp.  Laws,  § 
148:60  (Sess.  Laws  1913,  c  74,  §  27),  the  ac- 
tion of  the  council  of  Boise  City  ratifying,  or 
attempting  to  ratify,  the  act  of  the  mayor  in 
engaging  the  services  of  private  detectives,  and 
ordering  the  payment  of  claims  for  such  serv- 
ices, is  void. 

4.  Municipal  Corporations  @=>249  —  Im- 
plied Contract  for  Services— Liability. 
A  city  cannot  be  held  liable  under  an  im- 
plied contract  for  services,  where  power  to 
make  an  express  contract  therefor  is  wanting. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Joseph  Sullivan  against  Louise 
Johnson,  as  Treasurer  of  Boise  City,  Idaho, 
to  enjoin  payments  of  claims  against  the 
city.  Permanent  restraining  order  issued, 
and  defendant  appeals,  and  on  the  death  of 
plaintiff,  Wilbur  J.  Tate  was  substituted  as 
respondent  Affirmed. 

J.  P.  Pope,  City  Atty.,  Harry  S.  Kessler, 
and  Charles  F.  Reddoch,  all  of  Boise,  for 
appellant  , 

Perkey  &  Brinck,  of  Boise,  for  respondent 

RICE,  J.  This  action  was  brought  by  one 
Joseph  Sullivan  to  enjoin  the  city  treasurer 
of  Boise  City  from  paying  certain  warrants 
issued  by  the  city  clerk  in  accordance  with 
the  order  of  the  city  council.  In  the  trial 
court,  judgment  was  entered  enjoining  the 
payment  of  the  warrants.  The  appeal  is 
from  the  judgment  After  the  appeal  was 
perfected  Sullivan  died,  and  upon  motion 
Wilbur  J.  Tate  was  substituted  as  respond- 
ent 

.  The  warrants  were  Issued  to  reimburse  one 
J.  R,  Compton,  a  private  citizen,  for  pay- 
ments made  by  him  of  salaries  and  expenses 
of  certain  detectives  whom  he  employed  un- 
der an  arrangement  with  the  mayor  of  the 
city,  without  the  consent  or  concurrence  of 
the  city  council,  for  the  purpose  of  disclosing 
violations  of  the  ordinances  of  the  said  city. 

After  the  presentation  of  the  claims  for 
the  payment  of  which  the  warrants  were 
Issued,  the  council  passed  a  resolution  in 
terms  ratifying  the  act'  of  the  mayor  in 
authorizing  the  employment  of  the  detectives 
in  the  manner  above  mentioned. 
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[1, 2]  It  is  admitted  that  Boise  City  is  a 
municipal  corporation,  organized  under  C.  L. 
c.  162  (Sess.  Laws  1911,  c  82),  known  as 
the  Commission  Government  Act,  or  the 
Black  Law;  also  that  the  city  derives  its 
powers  and  authority  from  that  act  and  the 
general  laws  of  the  state  of  Idaho  relating 
to  cities  and  villages,  including  C.  L.  c.  148 
(Sess.  Laws  1913,  c.  74),  which  is  the  act 
providing  for  the  organization,  government, 
and  powers  of  cities  of  the  first  class,  where 
the  same  is  not  in  conflict  or  Inconsistent 
with  the  provisions  of  the  Black  Law. 

C.  L.  §  148:60  (Sess.  Laws  1913,  c.  74,  § 
27),  is  as  follows : 

"The  city  council  of  such  dty  shall  never 
allow,  make  valid  or  in  any  manner  recognize 
any  demand  against  the  dty,  which  was  not 
at  the  time  of  its  creation  a  valid  claim  against 
the  same ;  nor  shall  it  authorize  to  be  paid  any 
demand  which  without  such  action  would  be 
invalid,  or  which  shall  then  be  barred  by  any 
statute  of  limitation,  or  for  which  the  dty 
was  never  liable;  and  any  such  action  shall  be 
void." 

It  Is  claimed  by  appellant  that  the  pro- 
visions of  the  said  section  are  inconsistent 
with  the  provisions  of  the  Black  Law.  C.  L. 
i  162 :46  (section  11  of  the  Black  Law),  con- 
tains the  following: 

"The  council  shall  have  and  possess,  and  the 
mayor  and  council  and  its  members  shall  ex- 
ercise all  executive,  legislative  and  judicial  pow- 
er and  duties  now  had,  possessed  and  exercised 
by  the  mayor,  dty  council,  board  of  public 
works,  board  of  library  trustees  and  other  ex- 
ecutive and  administrative  officers  in  cities,  ex- 
cept as  hereinafter  provided.   •   •  • 

"The  council  shall,  by  resolution,  determine 
the  powers  and  duties  to  be  performed  by  each 
member  thereof,  and  assign  them  to  the  ap- 
propriate department;  shall,  by  resolution,  pre- 
scribe the  powers  and  duties  of  all  officers  and 
employes;  *  *  *  and  may  make  such  other 
rules  and  regulations,  or  change  such  rules  and 
regulations,  as  may  be  necessary  or  proper 
for  the  effident  and  economical  conduct  of  the 
business  of  the  dty.  •  *  • " 

However,  G  L.  j  162:9  (section  8  of  the 
Black  Law),  has  the  following  provision: 

"It  [the  dty]  shall  have  and  exercise  all  pow- 
ers, functions,  rights  and  privileges,  now  or 
hereafter  given  or  granted  it,  and  shall  be  sub- 
ject to  all  the  duties,  obligations,  liabilities  and 
limitations  now  or  hereafter  imposed  upon  such 
municipal  corporations  by  the  Constitution  and 
laws  of  the  state  of  Idaho,  and  shall  have  and 
exercise  all  other  powers,  functions,  rights  and 
privileges  usually  exerdsed  by,  or  which  are  in- 
cidental to,  or  inherent  in,  such  municipal  in- 
corporations of  like  character  and  degree." 

We  do  not  think  that  the  danse  in  section 
162:46,  authorizing  the  dty  council  to  pre- 
scribe by  resolution  the  powers  and  duties 
of  all  officers  and  employes  of  the  city,  can 
be  construed  as  an  authorization  to  enlarge 
■or  extend  the  powers  of  the  dty  council,  or 
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any  member  thereof,  or  any  officer  of  the 
city,  beyond  the  limits  set  by  the  statutes  of 
the  state.  If  there  were  any  doubt  as  to 
this  point,  it  Is  set  at  rest  by  C.  L.  f 
162:9,  which  provides  that  cities  organized 
under  the  Black  Law  shall  be  subject  to  all 
the  duties,  obligations,  liabilities,  and  lim- 
itations now  or  hereafter  imposed  upon 
such  municipal  corporations  by  the  Consti- 
tution and  laws  of  the  state  of  Idaho. 

C  L.  1 148:60  (Sess.  Laws  1918,  c  74,  5  27) 
was  effective  as  a  limitation  upon  the  powers 
of  the  council  of  Boise  City  at  the  time  the 
resolution  attempting  to  ratify  the  action 
of  the  mayor  was  passed. 

It  Is  claimed  by  appellant  that  this  section 
Is  nothing  more  than  codification  of  the 
common  law;  that  at  common  law  a  dty 
council  could  not  ratify  any  demand  which 
was  void,  or  ultra  vires,  or  authorize  the 
payment  of  any  such  invalid  demand  or 
any  demand  barred  by  the  statute  of  limita- 
tions, or  any  fraudulent  or  illegal  demands. 
The  language  of  the  section,  however,  is 
plain.  It  prohibits  the  recognition  of  any 
demand  against  the  dty  which  was  not,  at 
the  time  of  its  creation,  a  valid,  L  e.,  an 
enforceable,  claim  against  the  dty. 

[S]  In  this  case  the  action  of  the  city 
council,  assuming  to  ratify  the  action  of  the 
mayor,  is  therefore  without  effect,  and  the 
question  presented  Is  whether  the  claim 
against  the  dty  was  a  valid  one  without 
reference  to  any  assumed  ratification  by  the 
dty  council. 

It  Is  suggested  by  counsel  for  respondent 
that  the  dty  had  no  authority  to  employ 
private  detectives  to  ascertain  whether  or  not 
the  ordinances  of  the  dty  were  being  violat- 
ed, and  that  any  attempt  to  enter  into  a  con- 
tract for  such  employment  Is  ultra  vires  and 
void.  The  case  of  Flannagan  v.  Buxton, 
146  Wis.  81,  129  N.  W.  642,  32  L.  R.  A. 
(N.  S.)  391,  and  Orofut  v.  City  of  Danbury, 
66  Conn.  294,  82  Atl.  865,  are  dted  as 
authority.  Counsel  for  appellant  dte  in 
opposition  the  cases  of  Moore  v.  Hupp,  17 
Idaho,  232,  106  Pac.  209 ;  O'Dell  v.  Scranton, 
126  Mo.  App.  19,  103  S.  W.  670;  Abels  v. 
Ingham  Supervisors,  42  Mich.  526,  4  N.  W. 
206.  Reference  may  also  be  made  to  the 
case  of  Sargent  v.  Inhabitants  of  Bristol, 
2  Hash.  112,  21  Fed.  Cas.  498. 

We  do  not  consider  any  of  these  cases 
decisive  of  the  question.  The  case  of  Moore 
v.  Hupp,  supra,  appears  to  have  been  dedded 
upon  the  theory  that  the  employment  was 
of  special  police  officers  of  the  dty  of 
Moscow.  In  the  case  at  bar,  according  to 
the  pleadings,  the  daims  were  for  payment  of 
services  as  detectives  and  spies.  A  detective 
may  be,  but  is  not  necessarily,  a  police  of- 
ficer. We  do  not  find  It  necessary,  however, 
to  dedde  whether  or  not  employment  of 
private  detectives  by  a  dty  la  ultra  vires. 
We  realize  that  the  question  may  become,  at 
times,  one  of  great  importance. 
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[4]  It  Is  dear,  however,  that  If  it  be  con- 
ceded that  the  employment  of  private  detec- 
tives is  within  the  power  of  the  municipality, 
such  employment,  to  be  valid,  would  require 
legislative  action  on  the  part  of  the  city 
council.  Provision  is  made  in  the  statutes 
of  this  state,  covering  the  organization  ot 
municipalities,  for  the  apprehension  of  of- 
fenders against  the  law  and  for  their  pros- 
ecution and  punishment.  No  provision  of 
our  statute  has  been  pointed  out,  and  wo 
know  of  none,  by  which  it  may  be  claimed 
that  the  mayor  has  authority,  express  or 
implied,  In  the  absence  of  legislative  action 
by  the  city  council,  to  employ  private  de- 
tectives to  act  in  addition  to  the  regular 
police  force  of  the  city.  His  action  cannot 
be  said  to  be  the  action  of  the  city,  because 
he  is  acting  without  the  scope  of  his  author- 
ity as  mayor;  neither  could  the  city  be  held 
liable  under  an  implied  contract  for  pay- 
ment of  services  rendered  under  such  cir- 
cumstances, for  the  reason  that  liability  for 
services  cannot  be  implied  In  a  case  where 
no  power  exists  to  make  an  express  contract 
therefor.  It  would  require  the  action  of  the 
council  to  accept  such  services  so  as  to 
make  the  city  liable  to  pay  the  value  there- 
of, and  until  so  accepted  the  services  must 
be  held  to  have  been  purely  voluntary.  But 
as  we  have  seen,  the  city  is  prohibited  from 
accepting  such  services  after  the  same  have 
been  rendered  so  as  to  make  itself  liable 
therefor. 

The  judgment  is  affirmed.  Costs  awarded 
to  respondent. 

MORGAN,  O.  J.,  concurs. 
BTJTK3E,,  J.,  sat  at  the  hearing,  but  took 
no  part  in  the  opinion. 


<J2  Idaho,  281) 

JENSEN  v.  A  IK  MAN. 

(Supreme  Court  of  Idaho.    May  29,  1019.) 

1.  Limitation  of  Actions  «=>S4(BD— Liabil- 
ity or  Stockholdkb — Contract— "Created 
bt  Statute"— "Created  by  Law." 

The  liability  of  a  stockholder  for  corporate 
indebtedness,  to  the  amount  unpaid  upon  the 
par  value  of  his  stock,  is  not  "created  by  stat- 
ute,** within  the  meaning  of  Com  p.  Laws,  §  4054, 
tnbd.  1,  nor  is  it  "created  by  law,"  within  the 
meaning  of  section  4077,  but  is  a  debtor's  obli- 
gation, created  by  the  contract  of  subscription. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liability 
Created  by  Law.] 

2.  Corporations  4=3241%  —  Liability  or 
Stockholder— Unpaid  Subscription. 

A  stockholder's  liability  Is  binding,  although 
he  has  paid  no  money,  nor  property,  nor  any- 
tiring  of  value  for  stock  for  which  he  has  sub- 
scribed and  which  has  been  issued  to  him. 
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Appeal  from  District  Court,  Ada  County; 
Carl  A,  Davis,  Judge. 

Action  by  Lydia  A.  Jensen  against  Robert 
Alkman  to  enforce  bis  liability  for  unpaid 
stock.  Demurrer  to  complaint  sustained, 
and  judgment  of  dismissal  entered,  and 
plaintiff  appeals.  Reversed. 

J.  B.  Eldridge  and  Charles  F.  Reddoch, 
both  of  Boise,  for  appellant. 

Frawley  &  Koelsch,  of  Boise,  for  respond- 
ent 

MORGAN,  a  J.  It  appears  from  the  com- 
plaint that  on  October  8,  1914,  appellant  re- 
covered judgment  against  the  Owyhee  Land 
&  Irrigation  Company,  Limited,  a  corpora- 
tion, in  the  sum  of  $1,000,  with  interest,  upon 
the  ground  that  by  fraud  and  deceit  its 
agents  had  induced  her  to  pay  to  it  $1,000 
and  to  enter  into  a  contract  with  it  on  De- 
cember 28,  1909.  This  action  is  based  upon 
the  theory  that  the  corporation  is  Insolvent 
and  unable  to  pay  the  judgment,  that  re- 
spondent was  a  stockholder  at  the  time  the 
liability  was  incurred  by  the  corporation, 
and  that  his  stock  has  not  been  paid  for. 

It  is  alleged  in  the  complaint  that  respond- 
ent was  one  of  the  organizers  of  the  corpora- 
tion, and  that  at  the  time  the  contract  was 
entered  into  he  was  a  director  thereof  and 
was  the  owner  of  2,000  shares  of  Its  capital 
stock ;  that  he  paid  no  money,  nor  property, 
nor  anything  of  value  for  the  stock,  except, 
as  is  recited  on  Information  and  belief,  "that 
said  Robert  Alkman  assisted  In  the  organisa- 
tion of  said  corporation,  and)  loaned  his 
name  as  an  incorporator  thereof,  attended 
meetings  of  the  board  of  directors  of  said 
corporation  and  assisted  in  the  promotion 
of  the  corporate  enterprise  as  aforesaid  in 
attending  such  meetings,  and  loaning  the 
use  of  his  name  as  aforesaid  as  a  director 
thereof;  that  plaintiff  is  informed  and  be- 
lieves, and  upon  such  information  and  be- 
lief alleges  the  fact  to  be,  that  said  stock  of 
2,000  shares  was  Issued  to  the  said  Robert 
Alkman  by  said  corporation  in  payment  for 
said  services  and  the  use  of  the  name  of  said 
Robert  Alkman;  that  said  services  and  the 
use  of  the  name  of  said  Robert  Alkman  is 
and  was  of  the  reasonable  value  of  not  to 
exceed  10  cents  per  share;  that  no  part  of 
the  remaining  90  cents  per  share  of  the  par 
value  of  said  stock  has  ever  been  paid  by 
the  said  Robert  Alkman,  or  any  one  whomso- 
ever." 

Respondent  moved  to  strike  the  allegation 
above  quoted  and  demurred  to  the  complaint 
The  motion  was  granted,  and  the  demurrer 
was  sustained.  Appellant  refused  to  plead 
further,  and  a  judgment  of  dismissal  was 
entered,  from  which  this  appeal  was  taken. 
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It  will  not  be  necessary  to  discuss  the  ac- 
tion of  the  trial  judge  in  sustaining  respond- 
ent's motion  to  strike,  since,  In  view  of  the 
conclusion  we  have  reached  with  respect  to 
other  points  presented  by  the  appeal,  such 
action  Is  not  detrimental  to  appellant. 

[1]  By  his  demurrer  respondent  seeks  to 
Invoke  the  statutes  of  limitations,  and  relies 
upon  Comp.  Laws,  8  4054,  subd.  1,  which 
provides  a  three-year  period  for  the  com- 
mencement of  an  action  upon  a  liability 
created  by  statute,  other  than  a  penalty  or 
forfeiture,  and  upon  Comp.  Laws,  §  4077, 
which  is  as  follows: 

"This  chapter  does  not  affect  actions  against 
directors  or  stockholders  of  a  corporation  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  en- 
force a  liability  created  by  law ;  bat  such  ac- 
tions must  be  brought  within  three  years  after 
the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created." 


These  sections  of  the  statute  do  not  apply 
to  this  case.  The  liability  of  a  stockholder 
for  corporate  indebtedness,  to  the  amount 
unpaid  upon  the  par  value  of  his  stock,  Is 
not  "created  by  statute,"  within  the  meaning 
of  section  4054,  subd.  1,  nor  Is  it  "created  by 
law,"  within  the  meaning  of  section  4077, 
but  is  a  debtor's  obligation,  created  by  the 
contract  of  subscription.  Feehan  v.  Ken- 
drick,  179  Pac.  507. 

[2]  Respondent  Insists  that,  since  there 
Is  an  allegation  in  the  complaint  to  the  effect 
that  be  paid  no  money,  nor  property,  nor 
anything  of  value  for  the  stock,  he  never  was 
a  stockholder  in  the  corporation,  and  there- 
fore the  demurrer,  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  was  properly 
sustained.  He  relies  upon  article  11,  f  9,  of 
the  Constitution,  which  provides:  • 

"No  corporation  shall  issue  stock  or  bonds, 
except  for  labor  done,  services  performed,  or 
money  or  property  actually  received;  and  all 
fictitious  increase  of  stock  or  indebtedness  shall 
be  void.   •  •  • M 

This  contention  Is  without  merit.  The 
transaction  between  respondent  and  the  co im- 
portation did  not  constitute  an  Increase  of 
stock  or  of  indebtedness  on  the  part  of  the 
latter,  and  while  an  agreement  that  the 
stock  was  not  to  be  paid  for,  If  such  agree- 
ment was  made,  may  be  void,  the  subscrip- 
tion is  valid  and  the  stockholder's  liability 
Is  binding.  Meholln  v.  Carlson,  17  Idaho, 
742,  107  Pac.  755,  134  Am.  St  Rep.  286. 

The  judgment  is  reversed.  Costs  are 
awarded  to  appellant 

RICE  and  BUDGE,  JJ„  concur. 


(6«  Colo.  3C7) 

PEOPLE  ex  rel.  MURPHY  v.  FIELD. 
(No.  9576.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

1.  Constitutional  Law  <S=>15  —  Instruc- 
tion—Amen  oment. 

The  Constitution,  including  all  amendments 
thereto,  must  be  construed  as  one  instrument 
and  as  a  single  enactment. 

2.  Constitutional  Law  c$=>24  —  Amend- 
ments—Repeal. 

Repeals  by  amendments  of  provisions  of  the 
Constitution  by  implication  will  not  be  favored, 
and  it  is  only  in  cases  where  there  is  such  a  con- 
flict that  the  two  enactments  cannot  consistently 
stand  together  that  such  doctrine  will  be  in- 
voked. 

3.  Officers    <8=>1  —  Constitutional  Offi- 
cers—Lanh  Commissioners. 

A  member  of  the  state  board  of  land  com- 
missioners, created  by  Const  art.  9,  §  9,  is  a 
constitutional  officer,  deriving  all  his  powers 
from  constitutional  authority. 

4.  Constitutional    Law     <g=>12  —  Con- 
struction—Special Provisions. 

Where  there  is  a  conflict  between  a  gen- 
eral and  special  provision  of  the  Constitution, 
the  special  controls  that  which  it  was  intended 
to  control. 

5.  Constitutional  Law    <8=>18  —  Amend- 
ment—Construction . 

To  work  an  amendment  of  an  existing  con- 
stitutional provision,  the  intent  to  do  so,  which 
is  to  be  gathered  from  the  language  employed, 
must  be  clear  and  unmistakable, 

6.  Officers  <s=>9— Civil  Service— Board  of 
Land  Commissioners. 

Members  of  the  state  board  of  land  commis- 
sioners, created  by  Const,  art.  9,  S  9,  are  not 
included  and  were  not  intended  to  be  included 
in  the  operation  of  the  civil  service  amendment 
to  the  Constitution  (Const,  art  12,  1 13). 

En  Banc. 

Proceeding  In  quo  warranto  by  the  People 
of  the  State  of  Colorado,'  by  Victor  E.  Keyes, 
Attorney  General,  upon  the  relation  of  Wil- 
liam R.  Murphy,  against  John  E.  Field. 
Judgment  for  relator. 

Victor  B.  Keyes,  Atty.  Gen.,  and  Charles 
Roach,  Deputy  Atty.  Gen.  (Charles  W.  Wa- 
terman, of  Denver,  of  counsel),  for  the 
People. 

Milton  Smith,  Charles  R.  Brock,  W.  H. 
Ferguson,  and  Karl  F.  Crass,  all  of  Denver, 
for  respondent 

SCOTT,  J.  This  action  Is  an  original  pro- 
ceeding In  quo  warranto  to  determine  the 
title  to  the  office  of  member  of  the  board  of 
land  commissioners  of  Colorado.  The  relator 
claims  under  and  by  virtue  of  an  appoint- 
ment by  the  Governor,  confirmed  by  the  Sen- 
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ate,  In  compliance  with  the  requirements  of 
section  9,  art.  9,  of  the  Constitution. 
This  provision  of  the  Constitution  was  adopt- 
ed as  an  amendment  at  the  general  elec- 
tion of  1910,  and  is  as  follows: 

"See.  9.  The  state  board  of  land  commission- 
ers shall  be  composed  of  three  (3)  persons  to  be 
appointed  by  the  Governor,  with  the  consent 
of  the  Senate,  who  shall  have  the  direction,  con- 
trol and  disposition  of  the  public  lands  of  the 
state  under  such  regulations  as  are  and  may  be 
prescribed  by  law,  one  of  which  persons  shall 
at  the  time  of  his  appointment  be  designated  as 
president  of  the  board  and  whose  office  shall  ex- 
pire on  the  second  Tuesday  of  January,  1917, 
one  of  which  persons  shall  at  the  time  of  his 
appointment  be  designated  as  register  of  the 
board  and  whose  term  of  office  shall  expire  on 
the  second  Tuesday  of  January,  1915,  and  the 
third  member  of  said  board  shall  at  the  time  of 
his  appointment  be  designated  as  the  engineer 
of  the  board  and  shall  always  be  professionally 
a  civil  engineer,  who,  for  at  least  five  (5)  years, 
has  been  actively  engaged  in  the  practice  of 
his  profession  and  whose  term  of  office  shall 
expire  on  the  second  Tuesday  of  January,  1913; 
and  the  successor  and  successors  of  the  first 
members  of  the  board  shall  each  be  appointed 
for  the  terms  of  six  (6)  years.  •  •  •  The 
members  of  the  board  shall  each  receive  a  sal- 
ary of  three  thousand  dollars  ($3,000)  per  an- 
num until  otherwise  provided  by  law;  but 
the  salary  of  each  member  of  this  board  is  to 
be  paid  out  of  the  income  of  the  said  state 
board  of  land  commissioners." 

The  respondent  claims  under  and  by  vir- 
tue of  section  13,  art.  12,  of  the  Constitution, 
adopted  as  an  amendment  at  the  general 
election  of  1918,  and  known  as  the  "civil 
service  amendment,"  and,  in  so  far  as  appli- 
cable, Is  as  follows: 

"Appointments  and  employments  in  and  pro- 
motions to  offices  and  places  of  trust  and  em- 
ployment in  the  classified  civil  service  of  the 
state  shall  be  made  according  to  merit  and  fit- 
ness, to  be  ascertained  by  competitive  tests  of 
competence,  the  person  ascertained  to  be  the 
most  fit  and  of  the  highest  excellence  to  be  the 
first  appointed.  All  appointees  shall  be  quali- 
fied electors  of  the  state  of  Colorado,  except  as 
to  those  offices  or  positions  held  by  civil  serv- 
ice commission  to  require  special  training  and 
technical  qualifications,  in  which  case  competi- 
^tive  tests  need  not  be  limited  to  qualified  elec- 
tors and  may  be  held  without  the  state. 

"The  classified  civil  service  of  the  state  shall 
comprise  all  appointive  public  officers  and  em- 
ployes and  the  places  which  they  hold,  except 
the  following:  Judges  of  courts  of  record  and 
one  stenographer  of  each  judge,  one  clerk  for 
each  court  of  record,  persons  appointed  to  per- 
form judicial  functions,  receivers,  jurors,  mem- 
bers of  boards  or  commissions  appointed  by  the 
Governor  and  serving  without  pay,  members 
of  the  state  industrial  commission,  of  the  pub- 
lic'utilities  commission  and  of  the  state  civil 
service  commission,  the  Governor's  private  sec- 
retary and  three  confidential  employes  of  bis 
office,  appointees  to  fill  vacancies  in  elective  of- 
fices, one  deputy  of  each  elective  officer,  the 
position  involving  the  duties  incident  at  pres- 


ent to  tile  position  of  that  deputy  of  the  sec- 
retary of  state,  known  as  deputy  commissioner 
of  labor  and  the  incumbent  thereof,  officers  and 
teachers  in  educational  institutions  not  reform- 
atory or  charitable  in  character,  all  attorneys 
at  law  serving  as  such,  and  the  officers  and 
employes  of  the  General  Assembly.'1 

The  respondent  was  duly  appointed  by 
the  Governor  and  confirmed  by  the  Senate 
to  fill  an  unexpired  term  expiring  on  the 
second  Tuesday  in  January,  1919,  and  was 
holding  under  such  appointment  at  the  date 
of  the  adoption  of  the  civil  service  amend- 
ment and  at  its  promulgation,  both  of  which 
occurred  prior  to  the  expiration  of  the  term 
for  which  he  was  appointed. 

The  only  question  to  be  determined  Is 
whether  or  not  the  office  of  member  of  the 
state  board'  of  land  commissioners  is  one  em- 
braced and  included  in  the  civil  service 
amendment  as  being  subject  to  the  provisions 
thereof. 

[1]  It  has  been  frequently  held  by  this 
court,  and  generally  by  all  courts,  that  the 
Constitution,  including  all  amendments  there- 
to, must  be  construed  as  one  instrument,  and 
as  a  single  enactment  So  that  for  the  pur- 
poses of  this  case  we  must  consider  the  two 
constitutional  provisions  under  consideration, 
together  with  all  other  provisions  of  the  fun- 
damental law,  as  having  been  originally 
written  therein,  and  as  stated  In  Dixon  v. 
People,  53  Colo.  527,  127  Pac.  930: 

"To  reach  a  proper  solution  of  the  problem  it 
is  essential  that  we  take  the  Constitution  as  it 
is,  including  every  part  thereof  relating  to  the 
subject-matter  under  consideration,  and  con- 
strue the  instrument  as  a  whole,  causing  it  in- 
cluding the  amendments  thereto,  to  harmonize, 
giving  to  every  word,  as  far  as  possible,  its 
appropriate  meaning  and  effect" 

So  construed  then,  does  the  civil  service 
provision  change,  modify,  or  repeal  section 
9,  art.  9,  or  is  it  so  repugnant  to  that  arti- 
cle as  to  justify  the  conclusion  that  the  re- 
spondent is,  .and  was  intended  to  be,  includ- 
ed within  Its  provisions. 

The  civil  service  provision  contains  no 
repealing  clause,  and  specific  reference  is 
nowhere  made  therein  to  the  state  board  of 
land  commissioners,  nor  to  the  members 
thereof. 

Therefore,  If  it  is  to  be  held  that  the  office 
of  the  respondent  is  included  within  the  civ- 
il service  provision,  It  must  be  Because  that 
article  repeals  section  9,  art  9,  by  implica- 
tion, or  that  the  latter  article  is  so  repugnant 
to  the  former  that  the  two  provisions  may 
not  be  reconciled. 

[2]  We  have  held  it  to  be  a  universal  rule 
that  repeals  by  implication  will  not  be  fa- 
vored, and  that  it  is  only  in  cases  where  a 
conflict  clearly  and  unavoidably  exists  may 
this  doctrine  be  invoked.  In  re  Funding  In- 
debtedness, 16  Colo.  430,  24  Pac  877.  We 
have  further  held  that  such  repugnancy 
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must  appear  to  be  so  dear  and  positive  that 
the  two  enactments  cannot  consistently  stand 
together.  Upon  this  point  we  said  in 
Schwenke  et  aL  v.  Union  Depot  Co.,  7  Colo. 
512,  4  Pac.  906: 

"The  law  does  not  favor  repeals  by  implica- 
tion ;  they  will  not  be  adjudged  to  follow,  un- 
less there  is  such  a  positive  repugnancy  that 
the  two  statutes  cannot  consistently  stand  to- 
gether; the  legislative  intent  to  substitute  the 
new  for  the  old  law  must  clearly  appear ;  this 
intent  is  never  prima  facie  presumed.  Potter's 
Dwarris,  p.  155,  and  cases  cited;  Bishop  on 
Written  Laws,  |  154,  and  cases." 

And  in  Lovelace  v.  Tabor  Mines  &  Mills 

Co.,  29  Colo.  62,  66  Pac.  892: 

"Repeals  of  this  character  are  not  favored. 
Where  there  is  an  apparent  conflict  between 
two  statutes,  the  latter,  in  the  absence  of  a 
clear  legislative  intent  to  substitute  the  new  for 
the  old  law,  will  not  be  adjudged  to  effect  a 
repeal  of  the  previous  statute  on  the  same  sub- 
ject, unless  there  is  such  a  positive  repugnancy 
that  the  two  cannot  consistently  stand  togeth- 
er." 

The  rule  Is  stated  with  great  clearness  in 
Lewis'  Sutherland  on  Statutory  Construc- 
tion, approved  In  Harrington  v.  Harrington, 
58  Colo.  154,  144  Pac.  20,  where  it  is  said: 

"If,  by  fair  and  reasonable  interpretation, 
acts  which  are  seemingly  incompatible  or  con- 
tradictory may  be  enforced  and  made  to  operate 
in  harmony  and  without  absurdity,  both  will 
be  upheld,  and  the  later  one  will  not  be  re- 
garded as  repealing  the  others  by  construction 
or  intendment  As  laws  are  presumed  to  be 
passed  with  deliberation  and  with  a  full  knowl- 
edge of  all  existing  ones  on  the  same  subject, 
it  is  but  reasonable  to  conclude  that  the  Legis- 
lature, in  passing  a  statute,  did  not  intend  to 
interfere  with  or  abrogate  any  former  law  re- 
lating to  the  same  matter,  unless  the  repugnan- 
cy between  the  two  is  irreconcilable.  In  the 
endeavor  to  harmonize  statutes  seemingly  in- 
compatible, to  avoid  repeal  by  implication,  a 
court  will  reject  absurdity  as  not  enacted,  and 
accept  with  favorable  consideration  what  is 
reasonable  and  convenient.  •  *  •  The  act 
being  silent  as  to  repeal  and  affirmative,  it  will 
not  be  held  to  abrogate  any  prior  law  which  can 
reasonably  and  justly  operate  without  antag- 
onism. .*  *  *  It  is  a  reasonable  presump- 
tion that  all  laws  are  passed  with  a  knowledge 
of  those  already  existing,  and  that  the  Legisla- 
ture does  not  intend  to  repeal  a  statute  without 
so  declaring." 

It  will  be  noted  also  that  section  9,  art. 
9,  is  a  special  provision  of  the  Constitution, 
and  deals  with  a  special  object.  It  creates 
the  vitate  board  of  land  commissioners,  lim- 
its its  membership  to  three,  commands  that 
one  member  shall  be  a  professional  engineer 
who  shall  have  been  actively  engaged  in  his 
profession  for  five  years,  empowers  the  board 
to  dispose  of  the  public  lands  of  the  state, 
under  statutory  regulations,  which  In  turn 
confer  great  powers  and  broad  discretion, 
fixes  the  tenure  of  office,  and  specifically 


provides  for  the  manner  and  method  of  ap- 
pointment 

[S]  A  member  of  such  board  thus  clearly 
is  made  a  constitutional  officer,  deriving  all 
his  powers  from  constitutional  authority. 

[4]  Plainly  there  is  no  such  repugnance 
between  these  two  provisions  of  the  Consti- 
tution as  to  make  them  irreconcilable.  If 
these  two  alleged  conflicting  provisions  had 
been  contained  in  the  Constitution  as  origi- 
nally adopted,  the  one  dealing  with  a  special 
and  particular  subject,  the  other  general,  and 
dealing  with  employes  generally,  can  it  be 
said  that  the  special  provision  was  not  in 
the  minds  of  the  framers  when  drafting  the 
general  provision?  Yet  this  furnishes  the 
test  to  be  applied  in  this  case.  The  rule  is 
well  settled  that,  where  there  is  conflict  be- 
tween a  general  and  a  special  provision  of 
the  Constitution,  the  special  controls  that 
which  It  was  intended  to  control. 

This  rule  Is  stated  in  12  C.  J.  709,  to  be: 

"When  general  and  special  provisions  of  a 
Constitution  are  in  conflict  the  special  provi- 
sions should  be  given  effect  to  the  extent  of  their 
scope,  leaving  the  general  provisions  to  control 
in  cases  where  the  special  provisions  do  not 
apply.  And  particular  intent  incompatible 
with  a  general  intent  will  be  treated  as  an  ex- 
ception." 

And  In  Bishop  on  Written  Laws,  |  126: 

"As  already  mentioned,  the  more  specific  pro- 
vision controls  the  general  without  regard  to 
their  comparative  dates;  the  two  operating  to- 
gether, and  neither  one  working  a  repeal  of  the 
other." 

And  by  our  own  court  In  People  v.  Cas- 
siday,  50  Colo.  503,  117  Pac.  857: 

"The  opinion  ignores  the  fact  that  special  and 
general  provisions  of  the  Constitution  stand 
together.  Neither  destroys  the  other.  The  spe- 
cial controls  that  which  it  was  intended  to  con- 
trol, and  to  that  extent  displaces  the  genera), 
while  the  general  controls  in  all  cases  where 
the  special  provision  does  not  apply." 

It  seems  to  be  generally  held  that,  when 
one  section  of  the  Constitution  expresses  a 
general  intention  to  do  a  particular  thing, 
and  another  expresses  a  particular  Intention 
incompatible  with  the  general  intention,  the 
particular  intention  Is  to  be  considered  in 
the  nature  of  an  exception.  Smith  v.  Gray- 
son County,  18  Tex.  Civ.  App.  153,  44  S.  W. 
921;  McGrew  v.  Mo.  P.  Ry.  Co.,  230  Mo. 
496, 132  S.  W.  1076;  Martin  v.  Election  Com, 
126  Cal.  404,  58  Pac.  932. 

[5]  But  there  is  another  rule  of  construc- 
tion with  which  the  respondent's  contention 
does  not  meet  the  test  That  is  to  say  that, 
to  work  an  amendment  of  an  existing  con- 
stitutional provision,  the  intent  to  do  so, 
which  is  to  be  gathered  from  the  language 
employed,  must  be  clear  and  unmistakable. 
El  Paso  County  v.  Sheldon,  59  Colo.  499,  149 
Pac.  616. 
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In  tills  case  there  is  no  expressed  intent 
to  amend,  repeal  or  modify  the  special  pro- 
rislon  relating  to  the  method  of  appointment 
of  the  members  of  the  state  board  of  land 
commissioners.  Neither  do  we  think  such 
an  intent  can  be  reasonably  Inferred  from 
the  language  used.  Perhaps  there  is  no  oth- 
er Colorado  state  board  charged  with  more 
important,  independent,  discretionary,  or 
quasi  judicial  powers  than  the  state  board  of 
land  commissioners. 

The  stated  exceptions  from  the  operation 
of  the  law  seem  to  include  every  other  board 
with  like  important,  or  similar  discretionary 
powers.  These  exceptions  include  not  only 
judges  of  courts  of  record,  and  certain  of 
their  confidential  employes,  but  members  of 
state  boards  who  serve  without  pay,  and 
these  Include  those  who  have  charge  of  the 
state's  educational,  penal,  and  charitable  in- 
stitutions, involving  the  exercise  of  impor- 
tant discretionary  powers.  The  exemption 
also  extends  to  deputies  of  elective  heads  of 
executive  departments ;  also  the  state  indus- 
trial commission,  the  public  utilities  commis- 
sion, the  state  civil  service  commission,  and 
the  deputy  labor  commissioner,  all  having 
quasi  judicial  and  discretionary  powers,  but 
none  more  so  than  those  of  the  state  board 
of  land  commissioners. 

It  is  more  reasonable  to  assume  that  the 
latter  board  was  omitted  from  the  list  of 
express  exceptions  by  reason  of  the  well- 
known  constitutional  provision  fully  pro- 
viding for  the  method  and  manner  of  ap- 
pointment, which  does  not  obtain  as  to  any 
other  of  the  exceptions,  rather  than  that 
this  board  was  omitted  from  such  list  of 
exceptions  because  of  any  intent  to  Include 
such  board  within  the  operation  of  the  law. 

Again  we  must  take  cognizance  of  the  pur- 
pose, nature,  and  character  of  civil  service 
laws  involving  the  merit  system  in  govern- 
ment Their  scope  is  generally  limited  by 
statutes  so  as  to  exclude  from  their  opera- 
tion certain  classes  of  public  officers  and 
employes;  such  as  those  made  by  law  sub- 
ject to  confirmation  by  legislative  bodies, 
heads  of  departments,  professional  experts, 
positions  of  a  confidential  nature,  and  those 
involving  the  exercise  of  judgment  and  dis- 
cretion in  important  matters,  as  well  as 
judges,  their  clerks  and  confidential  em- 
ployes.  5B.O.L  615. 

It  must  be  assumed  that  those  who  framed 
and  promulgated  the  constitutional  provision 
had  in  mind  the  general  purpose  and  practi- 
cal operation  of  legislation  of  this  character, 
and  were,  in  the  absence  of  contrary  expres- 
sion, without  intent  to  Include  within  the 
operation  of  the  law  officers  and  employes  of 
the  kind  generally  exempted,  particularly 
those  otherwise  expressly  provided  for  by 
specific  constitutional  enactment. 
[6]    The  list  of  express  exemptions  tends 


to  confirm  this  view.  We  must  conclude, 
therefore,  that  the  members  of  the  state 
board  of  land  commissioners  are  not  includ- 
ed, and  were  not  intended  to  be  included, 
within  the  operation  of  the  civil  service 
amendment 

It  is  therefore  ordered  that  the  respond- 
ent John  E.  Field,  be,  and  is  hereby,  ousted 
and  excluded  from  the  office  of  member  of 
the  state  board  of  land  commissioners,  and 
that  the  relator,  William  R.  Murphy,  be  in- 
ducted into  said  office. 

TELLER,  J.,  not  participating. 


STRATTON  v.  RICE  et  aL 


(66  Colo.  407) 
(No.  9222.) 


(Supreme  Court  of  Colorado.    April  7,  1919. 
Rehearing  Denied  June  2, 1919.) 

1.  Wills  <g=>253,  271— County  Court— Ju- 
risdiction—Appearance. 

Where  the  widow,  brought  into  county 
court  by  citation  to  show  cause  why  she  should 
not  be  a  party  to  proceeding  for  probate  of 
will,  engaged  in  the  trial,  the  court  had  juris- 
diction of  her  person,  and,  as  the  controversy 
involved  the'  settlement  of  estate,  it  also  had 
jurisdiction  of  the  subject-matter. 

2.  Courts  «=>475(2, 3)  —  County  Courts  — 
Conflicting  Jurisdiction— Pendency  of 
Proceeding. 

A  widow,  brought  into  county  court  by  cita- 
tion to  show  cause  why  she  should  npt  be  a 
party  to  proceedings  for  probate  of  will  and 
settlement  of  estate  cannot  oust  the  court  of 
jurisdiction  by  beginning  suit  in  district  court 

3.  Appeal  and  Error  581(1)— Abstract 
of  Record. 

Counsel  not  having  preserved  motion  for 
continuance  or  any  showing  supporting  it  in 
their  abstract  of  record,  the  question  whether 
trial  court  erred  in  not  granting  motion  is  not 
before  the  Supreme  Court  " 

4.  Continuance  <g=>22  —  Absent  Witness— 
Discretion. 

Counsel  making  no  claim  that  when  case 
was  tried  any  witness  was  absent  who  would 
have  been  present  had  a  continuance  been 
granted,  there  was  no  abuse  of  discretion  in 
refusing  to  continue  case. 

5.  Jury  «=»11(2)— Probate  of  Will— Right 
to  Trial  by  Jury  in  County  Court. 

Where  respondent  who  was  brought  into 
county  court  by  citation  to  show  cause  why  she 
should  not  be  a  party  to  proceeding  in  said 
court  for  probate  of  a  will  set  up  that  she  was 
the  widow  of  decedent,  the  court  did  not  err  in 
denying  a  trial  by  jury;  the  issue  to  be  tried 
being  that  of  marriage  of  respondent  to  dece- 
dent 
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6.  Jury  <3=>11(2)— Right  to  Tbial  by  Jury 
in  County  Coubt. 

The  jurisdiction  exercised  by  courts  of  pro- 
bate is  purely  statutory,  and  the  constitutional 
provisions  for  trial  by  jury  do  not  apply. 

7.  Courts  «=»202(5)— County  Court's  Duty 
to  Certify  Questions  to  District  Court. 

Laws  1915,  p.  487,  does  not  make  it  the 
duty  of  county  court  to  certify  a  cause  to  the 
district  court  when  no  stipulation  to  that  effect 
has  been  made. 

8.  Witnesses  «=»139(11),  140(10)— Disquali- 
fications —  Surviving  Spouse  —  Interest 
in  Action— ''Party  to  Action"— ("Party  Di- 
rectly Interested." 

Respondent,  who  was  brought  into  county 
court  by  a  citation  to  show  cause  why  she 
should  not  be  a  party  to  proceedings  in  said 
court  for  the  probate  of  a  will,  and  who  set 
up  that  she  was  the  widow  of  decedent  and  en- 
titled to  one-half  of  his  estate,  was  a  party  to 
the  action,  and  directly  interested  in  the  event 
within  Rev.  St  1908,  §  7267,  as  amended  by 
Laws  1911,  p.  676,  prohibiting  party  or  person 
interested  from  testifying  in  his  own  behalf. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Direct- 
ly Interested;  Second  Series,  Party  to  Suit  or 
Proceeding.] 

9.  Witnesses  <8==>140<2)— Disqualifications 
—Interest  in  Action. 

One  to  whom  respondent,  claiming  to  be  the 
widow  of  deceased  and  entitled  to  one-half  of 
bis  estate,  had  assigned  a  quarter  interest  in 
whatever  she  recovered  from  estate,  would 
come  within  Rev.  St  1908,  |  7267,  as  amend- 
ed by  Laws  1911,  p.  676,  relative  to  a  party 
interested  in  event  of  action  not  being  permit- 
ted to  testify  in  his  own  behalf. 

10.  Wetnesses  «=>175(1)— Disqualifications 
—Interest. 

Respondent,  who  was  brought  into  county 
court  by  a  citation  to  show  cause  why  she 
should  not  be  a  party  to  proceedings  in  said 
court  for  the  probate  of  a  will,  and  who  set 
up  that  she  was  the  widow  of  decedent  and 
entitled  to  one-half  of  his  estate,  was  not 
made  a  competent  witness  by  the  introduction 
by  defendant  in  error  of  deposit  slips  and 
checks  in  deceased's  handwriting,  the  exception 
in  the  statute  covering  testimony  by  witnesses 
to  "conversations  and  transactions." 

Department  1. 

Error  to  El  Paso  County  Court;  W.  P.  Kin- 
ney, Judge. 

Controversy  between  Sophia  Gertrude 
Stratton  and  D.  H.  Rice  and  others,  execu- 
tors of  the  estate  of  Winfleld  Scott  Strat- 
ton, deceased.  There  was  an  adverse  judg- 
ment as  to  Stratton,  and  she  brings  error. 
Affirmed. 

John  T.  Bottom,  Caesar  A.  Roberts,  and 
Leslie  M.  Roberts,  all  of  Denver,  for  plain- 
tiff in  error. 

Chinn  &  S trickier,  of  Colorado  Springs, 
and  Tyson  S.  Dines,  of  Denver,  for  defend- 
ants in  error. 


TELLER,  J.  Plaintiff  In  error  was 
brought  Into  the  county  court  of  El  Paso 
county  by  a  citation,  issued  on  the  petition 
of  defendants  in  error,  to  show  cause  why 
she  should  not  be  a  party  to  the  proceeding 
in  said  court  for  the  probate  of  the  will  of 
W.  S.  Stratton  and  the  settlement  of  his  es- 
tate, and  be  required  to  set  up  therein  any 
claim  she  might  have  to  an  interest  In  said 
estate. 

Plaintiff  in  error,  hereinafter  designated 
as  the  respondent,  filed  a  demurrer  and  an 
answer  at  the  same  time,  challenging  the 
jurisdiction  of  the  court,  and  then  setting 
up  that  she  was  the  widow  of  said  decedent 
and  entitled  to  one-half  of  his  estate.  The 
demurrer  having  been  overruled,  a  reply  was 
filed,  denying  that  respondent  was  ever  the 
wife  of  deceased. 

The  cause  was  set  for  trial  on  April  25, 
1916,  on  the  question  whether  or  not  re- 
spondent was  ever  married  to  said  Stratton, 
deceased.  Some  days  later,  a  stipulation  be- 
tween the  parties  was  filed  that  said  matter 
might  be  reset  for  trial  on  May  16,  1916, 
with  the  understanding  that  application  to 
have  said  cause  tried  to  a  jury  might  be 
made  on  or  before  April  17,  1916.  An  ap- 
plication to  have  the  question  of  respondent's 
marriage  to  Stratton  tried  to  a  Jury  was 
made  and  denied.  A  motion  to  transfer  the 
case  to  the  district  court  was  then  denied, 
as  was  a  motion  for  a  continuance,  filed 
May  6,  1916.  The  cause  having  been  reset 
for  trial  on  May  16, 1916,  and  another  motion 
for  a  continuance  overruled,  the  trial  of  the 
cause  proceeded.  The  court  found  against 
respondent  on  the  question  of  her  marriage 
to  Stratton,  and  entered  Judgment  accord- 
ingly. The  cause  is  now  before  us  on  error. 

[1]  It  is  urged,  first,  that  the  court  erred 
in  overruling  a  demurrer  to  the  citation 
above  mentioned.  One  ground  of  the  de- 
murrer was  that  the  court  was  without  Ju- 
risdiction of  the  person  of  respondent  or 
"the  subject  of  the  action."  As  the  respond- . 
ent  appeared  and  engaged  in  the  trial,  the 
court  certainly  had  jurisdiction  of  her  per- 
son; and,  as  the  controversy  involved  the 
settlement  of  an  estate,  the  court  had  juris- 
diction of  the  subject-matter. 

[2]  The  second  ground  of  demurrer,  that 
there  was  an  action  pending  between  the 
same  parties  in  the  district  court  in  Denver, 
is  also  without  merit  The  county  court  had 
Jurisdiction  of  the  probate  of  the  wiU  and 
the  settlement  of  the  estate,  and  the  cause 
was  pending  in  It  long  before  the  beginning 
of  the  suit  in  Denver.  If  respondent  was  in 
fact  the  widow  of  the  decedent,  the  statute 
required  that  she  be  brought  in  by  citation; 
and,  manifestly,  she  could  not,  in  any  event 
oust  the  county  court  of  jurisdiction  by  be- 
ginning a  suit  in  any  district  court 

Wright  v.  Wright,  11  Colo.  App.  470,  63 
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Pac.  684,  cited  on  this  point,  has  no  bearing 
on  this  case.  The  court  there  held  that  the 
county  court  had  no  jurisdiction  to  determine 
a  disputed  question  as  to  the  existence  of  a 
partnership. 

The  question  here  is  not  whether  the  re- 
spondent might  sue  in  a  district  court,  but 
whether  or  not  the  county  court  had  juris- 
diction, and  so  had  authority  to  cite  her  to 
show  cause  why  she  should  not  be  made  a 
party  to  a  proceeding  therein  pending,  con- 
cerning an  estate  to  a  share  of  which  she 
was  making  claim  as  widow  of  the  testator. 
Hence  the  case  of  Uodgkins  v.  Ashby,  56 
Colo.  553,  139  Pac  638,  is  not  in  point 

[3, 4 J  Counsel  also  urge  that  the  court  err- 
ed in  not  granting  respondent  a  continuance ; 
but,  as  they  have  not  preserved  the  motion 
for  the  continuance  or  any  showing  support- 
ing it  in  their  abstract  of  record,  the  ques- 
tion is  not  before  us.  In  any  event,  it  ap- 
pears that  respondent  presented  her  case 
in  great  detail,  and  no  showing  is  made  that 
she  was  injured  by  the  denial  of  the  con- 
tinuance. Counsel  make  no  claim  that  when 
the  case  was  tried  any  witness  was  absent 
who  would  have  been  present  had  a  contin- 
uance been  granted.  There  was  no  abuse  of 
discretion  in  the  refusal  to  continue  the  case. 

[I]  It  Is  urged,  further,  that  the  court 
erred  in  denying  a  trial  by  jury.  The  issue 
to  be  tried  was  that  of  the  marriage  of  re- 
spondent to  W.  3.  Stratton.  The  fact  of  such 
marriage  must  have  been  established  as  the 
first  step  in  respondent's  case.  It  was  a  nec- 
essary element  on  the  question  of  heirship 
and  in  the  settlement  of  the  estate,  when 
once  respondent  had  set  up  that  she  was  the 
widow  of  the  testator. 

[•]  The  jurisdiction  exercised  by  courts  of 
probate  was  never  exercised  by  common-law 
courts,  and  is  purely  statutory.  The  con- 
stitutional provisions  for  trial  by.  jury  do 
not  apply.  Moody  v.  Found,  208  HI.  78,  69 
N.  B.  831;  Ferris  v.  Higley,  20  Wall.  376, 
22  L.  Ed.  383.  In  probate  proceedings  is- 
sues are  tried  by  jury  only  where  it  is  so 
provided  by  statute.  24  Cyc.  104,  and  cases 
cited.  There  is  no  statute  in  this  state  giv- 
ing a  right  to  a  jury  trial  in  a  case  like  this. 

[7]  There  was  no  error  in  the  Order  de- 
nying respondent's  motion  to  have  the  cause 
certified  to  the  district  court.  Chapter  173, 
Laws  of  1915,  does  not  make  it  the  duty  of 
the  county  court  so  to  certify  a  cause,  when 
no  stipulation  to  that  effect  has  been  made. 

[I]  The  testimony  of  the  respondent  as  to 
matters  before  the  death  of  Stratton  was 
properly  excluded.  This  court  has  held  that 
the  statute  (|  7267,  B.  S.  1908,  as  amended  by 
chapter  229,  Laws  of  1911)  applies  in  pro- 
bate proceedings.  In  re  Shapter's  Estate, 
85  Colo.  578,  85  Pac  688,  6  L.  R.  A.  (N.  S.) 
675,  117  Am.  St  Rep.  216.  The  respondent 
was  a  party  to  the  action,  and  directly  in- 


terested in  the  event  thereof,  and  hence 
within  the  bar  of  the  statute. 

[9]  The  Parker  deposition  was  properly 
excluded  under  the  statute,'  since  it  was 
found  by  the  court  that  Parker  had,  by  as- 
signment from  respondent,  a  quarter  Interest 
In  whatever  property  she  recovered  from  the 
Stratton  estate.  Were  the  deposition  admis- 
sible it  would  be  impossible  to  determine 
whether  or  not  its  exclusion  was  error,  since 
the  record  does  not  advise  us  as  to  its  con- 
tents. 

110]  Plaintiff  in  error  contends  that  she 
was  made  a  competent  witness  by  the  intro- 
duction, by  the  defendants  in  error,  of  de- 
posit slips  and  checks  in  Stratum's  hand- 
writing, and  dated  at  times  when  respond- 
ent claimed  he  was  in  Texas.  The  exceptions 
in  the  statute  cover  testimony  by  witnesses 
to  "conversations  and  transactions"  with  the 
deceased,  and  do  not  apply  to  the  evidence 
mentioned. 

It  is  further  contended  that  the  findings  of 
the  trial  court  are  against  the  evidence,  but 
a  careful  review  of  it  satisfies  us  that  it 
fully  supports  the  findings. 

The  judgment  is  accordingly  affirmed. 


GARRIGUE8,  C.  J., 
cur. 


and  BURKE,  J.,  con- 


(68  Colo.  343) 

LINDSET  v.  PEOPLE  ex  rel.  BUSH,  Dist 
Atty.    (No.  8831.) 


(Supreme  Court  of  Colorado.    April  7, 
Rehearing  Denied  June  2,  1919.) 


1919. 


1.  Contempt  <g=>6,  52  —  "Direct  Contempt" 
— Summary  Proceedings 

A  contempt  committed  in  the  immediate 
presence  of  the  court  while  sitting  as  such  is 
a  direct  contempt  and  punishment  may  be  in- 
flicted without  affidavit,  notice,  rule  to  show 
cause,  or  other  process. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Direct 
Contempt] 

2.  Contempt  <s=»3—  "Criminal  Contempt"— 
Obstruction  of  Justice. 

A  contempt  which  disrespects  the  court  or 
obstructs  the  administration  of  jutice  is  a 
criminal  contempt 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Crimi- 
nal Contempt.] 

3.  Constitutional  Law  €=»273  —  Contempt 
Proceedings— Refusal  to  Testify— Due 
Process  of  Law. 

Witness  fined  for  contempt  for  refusal  to 
testify  after  court  had  directed  filing  of  peti- 
tion for  citation  and  witness  had  been  permit- 
ted to  file  answer,  and  upon  it  being  held  insuf- 
ficient an  amended  answer,  and  thereafter  a 
second  amended  answer,  was  not  denied  due 
process  of  law  upon  court  striking  the  an- 
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awer  and  entering  judgment  on  the'  pleadings, 
since  he  could  have  been  summarily  punished. 

4.  Witnesses  <8=»216— Privileged  Commu- 
nications—Juvenile Court  Judge. 

In  prosecution  of  mother  for  the  murder  of 
the  father,  statement  by  12  year  old  son  to 
juvenile  court  judge  was  not  privileged  upon 
judge  being  called  as  witness,  irrespective  of 
statute,  since  benefit  to  be  gained  by  correct 
disposal  of  the  litigation  was  infinitely  greater 
than  any  injury  which  could  possibly  inure  to 
the  relation  by  disclosure  of  communication. 

5.  Witnesses  <8=>216  —  Privileged  Commu- 
nications—Statement to  Juvenile  Court 
Judge. 

Boy's  statement  to  juvenile  court  judge 
that  he  killed  his  father  was  not  privileged, 
upon  trial  of  his  mother  for  murder  of  father, 
under  Rev.  St  1908,  |  586,  as  amended  by 
Laws  1909,  p.  334,  where  statement  was  made 
before  delinquency  proceedings  had  been  in- 
stituted against  the  boy;  the  boy  not  having 
become  ward  of  court  until  institution  of  prop- 
er proceedings,  notwithstanding  Rev.  Codes,  {§ 
1590  and  1607,  Laws  1909,  p.  478,  |  1,  and 
Laws  1913,  p.  152. 

6.  Witnesses  <8=>216— Privileged  Communi- 
cations—Public  Officers. 

Juvenile  court  judge  is  not  entitled  to  have 
statement  to  him  regarded  as  privileged  com- 
munication under  Rev.  St  1908,  f  7274,  par.  5, 
making  communications  to  public  officer  in  of- 
ficial confidence  privileged  when  public  interests, 
in  judgment  of  the  court,  would  suffer;  the  pre- 
siding judge  and  not  witness  being  sole  judge 
as  to  necessity  regarding  communication  as 
privileged. 

7.  Witnesses  <&=>199(1) — Privileged  Commu- 
nications—Juvenile  Court  Judge. 

In  view  of  Rev.  St.  1908,  §  1595,  prohibit- 
ing juvenile  court  judge  from  acting  as.  attor- 
ney, statement  to  juvenile  court  judge  by  a 
boy  before  he  became  ward  of  the  court  was 
not  privileged  on  ground  of  its  being  a  confi- 
dential communication  between  attorney  and 
client. 

8.  Witnesses  <8=>216,  217— Privileged  Com- 
munications—Juvenile Court  Judge. 

Boy's  statement  to  judge  of  juvenile  court 
was  not  privileged,  upon  mother's  trial  for 
murder,  by  reason  of  supposed  powers  and  du- 
ties conferred  by  state  in  its  capacity  of  par- 
ens patriae  upon  the  judge  and  his  assumed 
position  in  loco  parentis,  and  if  such  privilege 
existed  it  was  for  the  benefit  of  the  boy,  and 
not  his  mother  or  the  judge. 

Bailey,  Scott,  and  Allen,  JJ.,  dissenting. 
En  Banc 

Error  to  District  Court,  Denver  County; 
John  A.  Perry,  Judge. 

Ben  B.  Lindsey  was  adjudged  in  contempt 
of  court,  and  he  brings  error.  Affirmed. 

From  a  judgment  of  the  court  below  Im- 
posing a  fine  upon  plaintiff  in  error  (who  is, 
and  at  all  times  hereinafter  mentioned  was, 


judge  of  the  juvenile  court  of  the  city  and 
county  of  Denver)  for  contempt  of  court  in 
refusing  to  testify,  he  prosecutes  this  writ. 

The  case  of  the  People  v.  Bertha  Wright 
was  on  trial  in  the  criminal  division  of  the 
district  court  of  the  city  and  county  of  Den- 
ver. The  defendant  In  that  case  was  being 
prosecuted  on  the  charge  that  she  had  mur- 
dered her  husband,  John  A.  Wright.  In  the 
course  of  the  trial  Neal  Wright,  the  12  year 
old  son  of  Bertha  Wright,  was  called  as  a 
witness  and  testified  in  her  behalf.  There- 
upon the  prosecution  called  the  plaintiff  in 
error  for  the  purpose  of  discrediting  the  said 
Neal  Wright  by  showing  that  he  had  made 
admissions  to  plaintiff  in  error  contrary  to 
his  sworn  testimony.  Counsel  for  the  de- 
fendant, Bertha  Wright,  first  objected,  on  her 
behalf,  to  the  plaintiff  in  error  testifying 
at  all,  on  the  ground  that  any  statement 
made  to  him  by  Neal  Wright  was  made  in 
confidence.  The  objection  was  overruled. 
Plaintiff  in  error  thereupon  testified,  in  sub- 
stance, that  he  first  met  Neal  Wright  early 
in  May  when  he  came  to  plaintiff's  cham- 
bers in  company  with  a  friend  to  discuss 
matters  connected  with  the  murder  case; 
that  he  again  saw  Neal  Wright  at  the  lab- 
ter's  home  about  May  18th  and  had  a  fur- 
ther talk  with  him  on  the  same  subject; 
that  thereafter,  on  the  same  day  and  In  the 
same  place,  he  had  a  conference  with  said 
Neal  Wright  at  which  no  third  person  was 
present  Plaintiff  was  then  asked  the  fol- 
lowing question,  "During  that  time  that  you 
bad  him  separate  and  apart  from  the  oth- 
ers, state  whether  or  not  he  told  you  that  at 
the  time  his  father  was  shot  on  the  18th  day 
of  April,  1015,  at  this  same  house,  his  moth- 
er was  standing  with  the  gun,  holding  it 
with  both  her  hands  as  she  fired  the  shot  and 
that  Neal  was  then  standing  in  the  doorway 
of  the  folding  doors  between  the  parlor  and 
the  hall,  or  In  substance  that?"  to  which 
question  plaintiff  replied,  "That  if  your 
honor  please,  brings  me  into  a  conversation 
that  I  had  in  confidence  with  this  boy,  and 
I  will  not  state  whether  I  did  or  did  not  or 
anything  he  said  to  me,  and  I  would  like 
to  give  my  reasons  why  I  consider  It  a  priv- 
ileged communication."  Plaintiff  further 
stated  that  the  communications  made  by  the 
boy  to  him  at  the  time  in  question  were 
"Indirectly"  In  a  case  pending  before  him,; 
that  such  a  case  was  now  pending;  that  at 
the  time  the  communications  were  made  he 
anticipated  there  would  be  such  a  case ;  that 
he  did  not  think  there  was  a  case  pending 
but  that  he  considered  "a  child  becomes  a 
ward  of  the  state  when  an  offense  is  com- 
mitted ;"  that  the  communication  in  question 
was  In  absolute  confidence.  Assured  by.  the 
district  attorney  that  when  Neal  Wright  was 
on  the  witness  stand  he  had  consented  to 
plaintiff's  answering  this  question,  plaintiff 
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replied:  "I  contend  that  be  has  no  right 
to  weigh  what  I  wish  to  do."  The  court 
thereupon  ruled  plaintiff  to  answer,  and  he 
refused.  Warned  by  the  trial  judge  that  he 
was  disobeying  an  order  of  court,  he  an- 
swered: "I  differ  with  your  honor  on  the 
law."  Again  ordered  to  answer  the  ques- 
tion, he  again  refused,  expressly  upon  the 
ground  that  the  communication  thus  called 
for  was  privileged.  Thereupon  a  petition 
for  a  citation  In  contempt  was  prepared  and 
filed  by  the  district  attorney  by  order  of 
court ;  the  citation  was  Issued  and  respond- 
ent moved  to  strike  certain  portions  thereof. 
This  motion  was  sustained  in  part  and  de- 
nied in  part  Thereupon  an  oral  motion  was 
made  to  dismiss  the  petition  for  want  of  suf- 
ficient facts,  which  motion  was  overruled. 
Plaintiff  in  error  then  answered,  to  which 
answer  a  demurrer  was  filed  and  sustained. 
An  amended  answer  was  filed,  and  a  motion 
to  make  the  same  more  specific,  which  motion 
was  sustained,  and  an  amendment  to  the 
said  amended  answer  filed.  The  district  at- 
torney thereupon  filed  a  motion  to  strike  this 
amendment  from  the  files  as  evasive,  not 
responsive,  inconsistent  with  facts  thereto- 
fore specifically  pleaded  by  plaintiff  in  er- 
ror, and  inconsistent  with  his  sworn  testi- 
mony, and  for  judgment  on  the  pleadings. 
This  motion  was  sustained  and  judgment 
entered  imposing  a  fine  upon  plaintiff  In  er- 
ror for  "willful,  deliberate,  and  gross  con- 
tempt." 

The  answer,  amended  answer,  and  amend- 
ment to  the  amended  answer  of  plaintiff  in 
error  are  largely  statements  of  conclusions 
of  law  and  arguments  thereon.  Aside  from 
such,  these  pleadings  set  forth  the  follow- 
ing facts: 

Early  in  May,  1915,  Neal  Wright  came  to 
the  chambers  of  plaintiff  In  error  in  com- 
pany with  a  friend,  and  in  the  presence  of 
both  stated  that  he  fired  the  shot  which  kill- 
ed his  father.  May  15,  1915,  plaintiff  in  er- 
ror went  to  the  home  of  Neal  Wright  where, 
in  the  presence  of  other  persons,  said  Neal 
Wright  repeated  in  detail  this  statement 
On  the  suggestion  of  plaintiff  in  error  he 
then  held  a  conference  with  the  boy  apart 
from  the  others.  This  conference  was  had 
by  the  consent  of  his  mother,  Bertha  Wright, 
her  friends,  and  her  attorney,  and  upon  the 
assurance  that  whatever  was  said  would  be 
accepted  as  confidential.  In  that  confer- 
ence he  assured  Neal  Wright  that  whatever 
he  then  said  could  not  be  used  against  him 
and  could  not  be  used  in  any  court  against 
his  mother.  During  the  conference  Neal 
Wright  once  or  twice  said,  "They  couldn't 
make  you  testify  as  to  what  I  am  telling 
you,  could  they?"  and  was  each  time  assured 
that  they  could  not  In  addition  to  the 
foregoing,  the  amendment  to  the  amended 
answer  recites,  in  substance,  that  on  the  18th 
day  of  April,  1916,  Neal  Wright  said  to  the 


plaintiff  in  error:  "I  killed  my  father.  He 
beat  up  my  mother  and  I  made  up  my  mind 
that  sooner  or  later  I  would  have  to  lay  him 
out"  That  thereupon  he  was  taken  In 
charge  as  a  delinquent  child,  and  proceedings 
were  instituted  (no  date  is  given)  against 
said  Neal  Wright  and  from  that  date  he  was 
declared  a  delinquent  child;  that  such  pro- 
ceedings have  ever  since  been  pending  and 
are  still  pending  (at  the  time  of  the  filing  of 
the  pleading)  against  the  said  Neal  Wright 
and  appear  upon  the  docket  of  said  juvenile 
court  for  trial  as  of  the  14th  day  of  Octo- 
ber, 1915;  "that  at  the  date  mentioned,  un- 
der and  by  virtue  of  the  law  of  Colorado  de- 
signed to  protect  delinquents  from  publicity, 
pending  Investigation  in  the  case,  no  pro- 
ceedings were  entered  of  record,  but  that 
the  same  remained  in  the  breast  of  this  re- 
spondent, as  chancellor,  and  were  pending 
without  number  and  date,  under  the  rules  and 
policy  of  said  juvenile  court,  and  are  now 
pending,  by  number  and  date,  as  by  the  rec- 
ords of  said  court,  ready  to  be  produced,  will 
more  fully  appear." 

O.  N.  Hilton  and  C.  A  Roberts,  both  of 
Denver,  for  plaintiff  in  error. 
'   Leslie  E.  Hubbard,  Atty.  Gen.,  and  Bert- 
ram B.  Beshoar,  Asst  Atty.  Gen.,  for  the 
State. 

BURKE,  J.  (after  stating  the  facts  as 
above),  [t,  2]  Plaintiff  in  error  contends 
that  he  has  been  denied  due  process  of  law. 
A  contempt  committed  in  the  immediate  pres- 
ence of  the  court  while  sitting  as  such  Is 
a  direct  contempt  13  Corpus  Juris,  5.  A 
contempt  which  disrespects  the  court  or  ob- 
structs the  administration  of  justice  is  a 
criminal  contempt  Wyatt  v.  People,  17  Colo. 
252-258,  28  Pac.  961,  citing  Rapalje  on  Con- 
tempts, f  21.  Where  the  contempt  Is  in  the 
immediate  presence  of  the  court,  summary 
punishment  may  be  inflicted  without  affida- 
vit, notice,  rule  to  show  cause,  or  other  pro- 
cess. 13  Corpus  Juris,  63. 

[3]  If  plaintiff  in  error  in  this  case  was 
guilty  of  contempt  it  was  a  direct  criminal 
contempt  It-  interfered  with  the  due  course 
of  the  trial  and  the  administration  of  jus- 
tice, and  might  have,  and  may  have,  result- 
ed In  a  gross  miscarriage  of  justice.  It 
could  have  been  punished  summarily.  In- 
stead, the  trial  judge  directed  the  filing  of  a 
petition  for  citation,  as  to  the  sufficiency  of 
which  respondent  was  heard.  He  was  per- 
mitted to  file  an  answer,  which  was  held  In- 
sufficient He  was  permitted  to  file  an 
amended  answer,  which,  falling  to  comply 
with  the  ruling  of  the  court,  he  was  given 
leave  to  make  more  specific.  His  amendment 
to  the  amended  answer  was  stricken,  and 
judgment  entered  on  the  pleadings.  His 
claim  of  denial  of  due  process  of  law  could 
not  have  been  upheld  had  he  been  punished 
summarily.   He  was  thrice  given  an  oppor- 
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tunity  to  present  a  defense,  and,  by  the  rul- 
ing of  the  trial  court,  he  thrice  failed.  Un- 
less the  communication  called  for  was  priv- 
ileged, the  judgment  must  stand. 

The  claim  of  privilege  made  by  plaintiff 
in  error  is  based  primarily  upon  three  con- 
tentions: 

[4]  First  That  the  communication  was 
privileged,  under  the  general  rule  concerning 
such  communications,  irrespective  of  any 
statute. 

Assuming,  but  not  deciding,  that  communi- 
cations other  than  those  specifically  mention- 
ed in  any  statute  on  the  subject  may  be  now 
held  privileged,  the  general  rule  is  well  laid 
down  in  Wlgmore  on  Evidence,  |  2285,  as 
follows : 

"(1)  The  communications  must  originate  in 
a  confidence  that  they  will  not  be  disclosed; 
(2)  this  element  of  confidentiality  must  be  es- 
sential to  the  foil  and  satisfactory  maintenance 
of  the  relation  between  the  parties;  (3)  the 
relation  must  be  one  which,  in  the  opinion  of 
the  community,  ought  to  be  sedulously  fostered; 
and  (4)  the  injury  that  would  inure  to  the  re- 
lation by  the  disclosure  of  the  communications 
must  be  greater  than  the  benefit  thereby  gain- 
ed for  the  correct  disposal  of  the  litigation." 

Considering  the  importance  of  the  case  on 
trial  to  the  defendant  as  well  as  the  people, 
and  the  rare  instances  in  which  courts  are 
likely  to  be  confronted  with  a  similar  situa- 
tion, it  appears  to  us  beyond  question  that 
the  benefit  to  be  gained  by  the  correct  dispos- 
al of  the  litigation  was  so  infinitely  greater 
than  any  injury  which  could  possibly  inure 
to  the  relation  by  the  disclosure  of  the  com- 
munication that  the  requirements  of  the 
fourth  'section  of  the  rule  were  not  met,  and 
the  rule  is  inapplicable. 

[5]  Second.  Plaintiff  In  error  contends  that 
the  communication  was  privileged  by  reason 
of  the  provisions  of  certain  sections  of  the 
Juvenile  law  of  Colorado.  The  only  sections 
relied  upon  and  which  seem  to  require  any 
consideration  are  sections  686,  1090,  and  1607, 
of  the  Revised  Statutes  of  Colorado  1908; 
section  1,  chapter  199,  page  478,  Laws  of 
1909;  chapter  51,  page  152,  Laws  of  1918; 
and  chapter  156,  page  334,  Laws  of  1909, 
amending  section  586,  Revised  Statutes  1908. 
From  these  sections  plaintiff  in  error  draws 
the  following  conclusions:  That  the  instant 
an  offense  was  committed  by  Neal  Wright 
plaintiff  became  in  loco-  parentis  during  the 
child's  minority;  that  the  moment  Neal 
Wright  told  him  he  killed  his  father  the  child 
became  a  ward  of  the  juvenile  court;  that 
his  jurisdiction  attached  without  any  pro- 
ceedings being  entered  of  record;  that  such 
proceedings,  until  so  entered  of  record,  re- 
mained in  the  breast  of  respondent  and  were 
pending  without  number  or  date;  that  he 
alone  could  decide  when  Neal  Wright  was 
within  the  jurisdiction  of  the  juvenile  court ; 
that  he  was  the  sole  judge  as  to  whether  the 
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interests  of  the  public  or  the  Interests  of  the 
child,  or  its  parents,  or  public  justice,  would 
suffer  by  his  disclosing  the  communication  in 
question. 

Said  section  586  provides  that  a  "delin- 
quent child"  shall  include  any  child  16  year? 
of  age  or  under  who  violates  any  law  of  this 
state;  that  "any  child  committing  any  of 
the  acts  herein  mentioned  shall  be  deemed  a 
juvenile  delinquent  person,  and  shall  be  pro- 
ceeded against  as  such  in  the  manner  here- 
inafter provided";  that  "a  disposition  of 
any  child  under  this  act,  or  any  evidence  giv- 
en in  such  cause,  shall  not  in  any  civil,  crim- 
inal or  other  cause  or  proceeding  whatever 
in  any  court  be  lawful  or  proper  evidence 
against  such  child  for  any  purpose  what- 
ever, excepting  in  subsequent  cases  against 
the  same  child  under  this  act" 

Said  section  1590  provides  that  the  juven- 
ile court  "shall  have  original  jurisdiction  in 
all  criminal  cases  or  other  actions  or  pro- 
ceedings in  which  the  disposition,  custody  or 
control  of  any  child  or  minor,  •  *  *  may 
be  involved  under  the  acts  concerning  delin- 
quent dependent  or  neglected  children, 
*  •  *  or  which  may  in  any  manner  con- 
cern or  relate  to  the  person,  liberty,  protec- 
tion, correction,  morality,  control,  *  *  • 
of  any  Infant  child  or  minor.   •   *  • 

Said  section  1607  vests  the  power  and  au- 
thority to  exercise  jurisdiction  over  minors 
under  the  acts  concerning  delinquent  chil- 
dren "or  which  may  in  any  manner  concern 
or  relate  to  the  person,  liberty,  protection, 
correction,  morality,  control,  adoption  or 
disposition"  of  any  such  child  in  the  juvenile 
courts  created  by  the  act  of  which  this  sec- 
tion is  a  part 

Section  1,  chapter  199,  Laws  of  1909,  pro- 
vides that  that  act  "shall  be  construed  to  be 
an  effort  of  the  state  under  its  police  powers 
and  in  its  character  of  parens  patriae  to  care 
for  and  provide  for  the  protection  of  the 
morals  and  well-being  of  its  citizens  and 
where  practicable  to  avoid  proceedings  tend- 
ing to  degrade  and,  under  the  provisions  of 
this  act,  to  endeavor  to  redeem  to  good  citi- 
zenship persons  drifting  into  crime.  •  •  • 
This  act  shall  only  apply  to  cases  of  persons 
whose  acts  or  offenses  in  a  criminal  proceed- 
ing would  constitute  a  misdemeanor." 

Chapter  51,  section  1,  page  152,  Laws  of 
1913,  provides  that  "in  any  case  in  any  court 
against  any  person  for  the  violation  of  any 
statute  against  rape,  or  of  the  contributory 
delinquency  or  dependency  law,  or  any  other 
law  of  this  state  for  the  correction  or  pro- 
tection of  children,  it  shall  be  unlawful  for 
any  person  to  print  or  publish  in  any.  daily  or 
weekly  newspaper,  magazine,  or  other  peri- 
odical, the  picture  or  name  of  any  child  who 
may  be  involved  therein  or  called  as  a  wit- 
ness." 

Section  4  of  the  same  act  provides  that  "In 
any  such  case  mentioned  in  section  1  of  this 
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act,  the  court  may,  In  the  Interest  of  public 
morals  and  for  the  protection  of  children,  en- 
ter an  order  forbidding  the  publication  of  all, 
or  any  part,  of  the  proceedings  in  such  case, 
and  a  violation  of  such  order  shall  be  deemed 
contempt  of  court." 

That  section  586  is  applicable  because  the 
moment  an  offense  was  committed,  or  pre- 
sumed to  be  committed,  by  Neal  Wright,  he 
that  moment  was  "deemed  a  juvenile  delin- 
quent person,"  and  for  that  reason  the  juris- 
diction of  the  juvenile  court  attached  instan- 
taneously, is  an  absurdity. 

Section  1786,  Revised  Statutes  1908,  pro- 
vides that  any  person  who  commits  any  of- 
fense therein  defined  "shall  be  deemed  a 
bunco  steerer." 

Section  1787,  that  any  person  who  commits 
any  offense  therein  defined  "shall  be  deemed 
a  confidence  man." 

Section  1788,  that  any  person  who  commits 
any  offense  therein  defined  "shall  be  deemed 
a  fakir." 

Many  other  statutes  use  similar  language. 
The  district  courts  of  the  state  are  given  ju- 
risdiction of  these  offenses,  but  it  will  not 
be'  contended  that  as  soon  as  any  such  of- 
fense is  committed  the  court  or  judge  may, 
without  complaint  or  information,  take  per- 
sonal charge  of  the  supposed  offender.  No 
more  can  the  juvenile  judge  in  cases  of  pre- 
sumed juvenile  delinquency.  To  do  so  would 
be  a  gross  violation  of  the  rights  of  child- 
hood and  an  outrage  upon  parenthood.  In 
case  of  the  violation  of  any  of  the  criminal 
laws  above  mentioned,  the  supposed  offender 
must  be  proceeded  against  as  provided  by 
law;  and  juvenile  delinquents  must  be  pro- 
ceeded against  "in  the  manner  hereinafter 
(in  the  statutes)  provided."  This  proceeding 
is  defined  by  section  8,  chapter  166,  page  334, 
Laws  of  1900,  as  follows: 

"All  proceedings  under  this  act  shall  be  by 
written  petition.  *  '  *  •  The  petition  shall  be 
verified.  *  *  *  Upon  the  filing  of  such  pe- 
tition, •  •  •  the  judge  or  clerk  of  said  coUrt 
shall  issue  a  notice,  which  may  be  in  the  form 
of  a  citation  or  summons  *  •  •  which  shall 
be  served  upon  one  or  both  such  parents,  or 
guardian,  •  *,  •  requiring  them  to  appear 

•  •  •  and  show  cause,  if  any,  why  said  child 
should  not  be  declared  by  the  court  to  be  a  de- 
linquent child.  *  *  *  In  case  It  shall  appear 

•  •  •  the  court  may  thereupon  proceed  to 
the  examination  and  hearing  provided  for,  and 
determine  its  delinquency.   •  *  *»» 

We  search  this  section  in  vain  for  any  au- 
thorization of  instantaneous  jurisdiction  or 
proceedings  pending  in  the  breast  of  the 
judge.  It  clearly  appears  from  an  examina- 
tion of  these  statutes  that  at  the  time  the 
communication  in  question  was  made  to 
plaintiff  in  error  there  was  no  case  pending 
against  Neal  Wright,  and  the  juvenile  court 
had  no  jurisdiction  over  him.  For  the  rea- 
sons given,  the  further  provisions  of  section 
586  prohibiting  the  giving  of  evidence  in  such 


v.  PEOPLE  635 
IP.) 

juvenile  delinquency  cases  against  the  de- 
linquent or  any  witness  in  the  case  in  any 
other  court  or  proceeding  have  no  applica- 
tion. This  portion  of  the  section  contem- 
plates a  case  pending,  and  a  hearing  thereon, 
and  prohibits  the  giving  of  the  evidence  tak- 
en in  such  hearing  "against  such  child." 
There  was  no  case  pending  against  Neal 
Wright ;  there  was  no  hearing  upon  any  such 
case;  the  evidence  sought  from  plaintiff  in 
error  had  not  been  given  in  any  such  case, 
and  it  was  not  sought  to  be  introduced 
against  Neal  Wright  in  any  sense  of  the 
word  as  used  in  this  act. 

It  is  perfectly  clear  that  under  section  1590 
the  juvenile  court  would  have  jurisdiction 
when  such  a  case  was  pending,  and  that  it 
would  have  jurisdiction  under  the  provisions 
of  section  1607.  That  section  1,  chapter  199, 
page  478,  Laws  of  1909,  has  no  application 
is  so  apparent  from  its  wording  that  it  is 
unnecessary  to  more  than  point  out  that  it 
applies  only  to  misdemeanors.  If  Neal 
Wright  committed  any  offense,  or  was  charg- 
ed with  any  offense,  which  gave  the  juvenile 
court  jurisdiction  over  him,  that  offense  cer- 
tainly was  not  a  misdemeanor. 

That  chapter  51,  Laws  or  1913,  has  no  ap- 
plication is  equally  apparent  Section  1 
thereof  is  solely  a  prohibition  upon  the  pub- 
lishers of  newspapers,  magazines,  and  period- 
icals. Section  4  of  the  same  act.  authorizes 
the  juvenile  court  to  enter  an  order  prohibit- 
ing the  publishing  of  all  or  any  of  the  pro- 
ceedings in  cases  therein  mentioned,  but  as 
no  such  proceedings  were  pending  in  the 
juvenile  court  in  the  instant  case,  and  no 
claim  is  made  that  any  such  order  had  been 
entered,  it  is  wholly  inapplicable. 1 

It  follows  that  the  privilege  claimed  can- 
not be  sustained  under  any  of  the  provisions 
of  the  Juvenile  law  of  Colorado. 

[6]  Third.  Plaintiff  in  error  contends  that 
the  communication  in  question  was  privileg- 
ed by  reason  of  the  provisions  of  paragraph 
5,  section  7274,  Revised  Statutes  of  Colorado 
1908.  This  paragraph  reads  as  follows: 

"A  public  officer  shall  not  be  examined  as  to 
communications  made  to  him  in  official  confi- 
dence, when  the  public  interests,  in  the  judg- 
ment of  the  court,  would  suffer  by  the  disclo- 
sure." 

The  entire  argument  upon  this  contention 
is  based  upon  the  theory  that  in  construing 
this  section  the  court  must  absolutely  strike 
out  of  it  the  words  "in  the  judgment  of  the 
court"  Such  a  construction  is  indispensable 
to  the  application  of  the  paragraph  to  the 
claim  of  privilege  now  made  by  plaintiff  in 
error.  Otherwise,  the  judgment  of  the  court 
has  been  exercised  against  the  claim,  and  the 
paragraph  affords  no  protection.  Every  de- 
cision on  the  question  of  the  disclosure  by 
public  officials  of  communications  made  to 
them  in  official  confidence,  not  taking  into 
consideration  this  language  of  our  statute, 
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must  be  disregarded.  The  act  Itself  makes 
the  trial  court  the  sole  judge  as  to  when  the 
public  interests  would  suffer  by  the  disclo- 
sure. When  a  public  officer  is  called  upon 
on  the  witness  stand  to  disclose  such  com- 
munications, his  opinion  that  such  disclosure 
is  improper,  and  the  reasons  therefor,  are 
matters  to  be  presented  to  the  court  and  are 
for  the  determination  of  the  court — not  the 
witness.  If  there  are  exceptions  to  this  stat- 
ute, they  are  only  such  as  fall  within  those 
stated  by  Stephens'  Evidence,  art.  112,  p. 
163: 

"The  executive  of  the  nation,  or  of  a  state, 
and  cabinet  officers  (and  perhaps  others  falling 
in  the  same  general  class)  are  entitled,  in  the 
exercise  of  their  discretion,  to  determine  how 
far  in  a  judicial  inquiry  they  will  produce  pa- 
pers or  answer  questions  as  to  public  affairs." 

[7]  In  addition  to  the  foregoing,  it  is  ar- 
gued that  a  judge  of  a  court  of  record  ought 
not  only  be  exempted,  but  prohibited,  from 
testifying.  There  is  no  such  law  in  this 
state.  It  is  argued  that  communications  of 
the  nature  of  those  here  in  question  partake 
of  the  character  of  confidential  communica- 
tions between  attorney  and  client,  and  are 
therefore  privileged.  The  contrary  is  true 
in  Colorado,  for  the  very  good  reason  that 
judges  generally  are  prohibited  from  acting 
in  any  such  capacity,  and  section  1505  ex- 
pressly prohibits  the  judge  of  the  juvenile 
court  from,  acting  "as  attorney  or  counsellor 
at  law."  The  rule  which  excludes  a  judge 
from  testifying  in  a  case  on  trial  before  him, 
and  the  cases  cited  in  support  thereof,  have 
no  application. 

[I]  An  interesting  argument  is  presented 
in  favor  of  the  claim  of  privilege  based  upon 
the  supposed  powers  and  duties  conferred  by 
the  state,  in  its  capacity  of  parens  pa  trite, 
upon  plaintiff  in  error,  and  his  assumed  po- 
sition In  loco  parentis.  There  is  no  law  to 
support  this  argument,  and  the  provllege 
claimed  by  it  is  one  which  Is  denied  a  natu- 
ral parent 

If  the  privilege  existed  at  all,  it  existed  for 
the  protection  of  Neal  Wright — not  for  the 
benefit  of  plaintiff  In  error  or  the  defendant, 
Bertha  Wright.  So  far  as  it  could  be  said 
to  exist  for  the  benefit  of  the  state,  a  waiver 
was  tendered  by  the  state's  representative 
charged  with  the  prosecution  of  cases  of  ju- 
venile delinquency,  the  district  attorney,  and 
that  waiver  was  admitted  by  the  state's  Ju- 
dicial officer,  the  trial  judge.  It  was  a  priv- 
ilege which  had  to  be  claimed  by  Neal 
Wright,  or  some  one  for  him.  If  it  could  be 
claimed  by  him  It  could  be  waived  by  him, 
and  he  had  expressly  waived  it  It  has  been 
said  that  the  proper  person  to  claim  or  waive 
the  privilege  as  to  a  minor  is  the  natural 
guardian  of  such  minor — in  this  case  his 
mother.  State  v.  Depolster,  21  Nev.  107,  25 
Pac.  1000.  Bertha  Wright  sat  in  court  with 
her  counsel  at  the  time  of  the  trial  and  at- 


tempted to  claim  the  privilege  as  a  defend- 
ant which  was  clearly  not  her  right  She 
made  no  attempt  to  make  the  claim  as  natu- 
ral guardian  of  her  son,  and  by  her  silence 
she  waived  it 

Much  is  said  of  the  unique  position  of  the 
juvenile  court  of  the  vital  interest  of  the 
state  in  the  unhampered  exercise  of  its  func- 
tions, of  the  powers  and  duties  of  its  judge 
and  his  influence  for  good  over  wayward 
children,  all  of  which  meets  with  our  un- 
qualified approval ;  and,  viewing  the  instant 
case  apart  from  the  important  issue  involved 
in  the  case  of  the  People  v.  Bertha  Wright 
apart  from  the  general  rule  and  all  statu- 
tory enactments  touching  privileged  commu- 
nications, these  very  considerations  demand 
an  affirmance  of  this  judgment  in  the  interest 
of  Neal  Wright  He  had  charged  himself 
with  the  murder  of  his  father;  that  charge 
had  been  disclosed  and  made  public.  If,  in 
the  communication  in  question,  he  had  re- 
affirmed his  guilt  of  that  crime,  no  possible 
reason  existed  for  not  disclosing  it  If,  on 
the  other  hand,  he  had  denied  it  and  admit- 
ted that  he  was  making  a  false  confession  to 
shield  his  mother,  a  disclosure  of  such  ad- 
mission would  be  for  his  benefit  as  tending  to 
remove  from  his  life  that  frightful  blot  In 
the  one  case  It  could  not  possibly  do  harm 
to  reveal  what  already  was  public;  in  tne 
other  a  failure  to  reveal  would  do  incalcula- 
ble harm  to  the  very  child  in  whose  behalf 
the  privilege  was  ostensibly  invoked,  sending 
him  across  life's  threshold  branded  as  a  par- 
ricide. 

For  the  reasons  herein  given  the  Judgment 
is  affirmed. 

BAILEY,  SCOTT,  and  ALLEN,  JJ.,  dis- 
sent 

BAILEY,  J.  (dissenting).  I  cannot  bring 
myself  to  assent  to  the  reasoning  advanced 
or  the  conclusion  reached  in  the  majority 
opinion  for  the  affirmance  of  the  judgment 
in  this  case.  Seldom  if  ever  does  a  dissent- 
ing opinion  serve  a  useful  purpose,  it  being 
at  best  only  the  opinion  of  one  or  more  of  the 
Individual  judges,  in  which  the  public  has  or 
can  have  but  little  intimate  interest  as 
against  the  opinion  of  a  majority  of  the 
Court  The  matter  herein  Involved  is,  how- 
ever, so  highly  important  and  of  such  wide 
and  general  concern  that  I  regard  it  a  duty 
to  give  expression  to  the  views  for  permanent 
record  of  the  judges  not  in  accord  with  the 
ones  announced  in  the  majority  opinion.  , 

The  case  is  before  us  on  writ  of  error  to 
review  a  judgment  of  $500.00,  assessed  as  for 
contempt  of  court  As  judge  of  the  juvenile 
court  of  the  City  and  County  of  Denver  plain- 
tiff in  error,  defendant  below,  had  an  inter- 
view at  his  chambers  with  a  boy  about  twelve 
years  old  In  reference  to  the  killing  of  the 
letter's  father  which  occurred  just  prior  to 
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such  interview.  In  the  following  month  the 
mother  of  the  boy  was  put  upon  trial  charged 
with  homicide.  At  the  trial  the  son  testified 
in  her  behalf.  In  an  attempt  to  impeach  his 
testimony  defendant  was  called  by  the  State 
and  questioned  in  regard  to  the  above  men- 
tioned interview.  The  judge  declined  to  dis- 
close any  matter  communicated  to  him  by  the 
boy  on  the  ground  that  it  was  given  him  in 
confidence  as  judge  of  the  juvenile  court  and 
was  therefore  privileged.  For  such  refusal 
the  fine  above  indicated  was  imposed. 

Several  reasons  are  urged  why  such  com- 
munications should  be  classed  as  privileged, 
but  in  our  opinion  only  one  is  entitled  to 
consideration.  This  Is  the  claim  that  the 
judge  of  the  juvenile  court,  standing  as  pa- 
rens patriae  to  those  within  its  jurisdiction, 
is  protected  by  the  law  from  divulging  any- 
thing communicated  to  him  in  confidence,  as 
such  judge.  The  question  for  consideration 
is  one  of  first  impression.  Neither  party  has 
cited  an  authority  directly  in  point,  nor  have 
we  been  able  to  find  one,  and  must  therefore 
rely  upon  those  which  appear  to  be  analogous 
in  principle. 

It  may  be  admitted  that- courts  as  a  rule 
have  not  been  disposed  to  recognize  claims  of 
privilege  when  Interposed  by  witnesses  to  es- 
cape answering  questions  on  the  stand,  ex- 
cept where  it  is  clear  that  they  are  entitled 
to  be  bo  held.  The  tendency  Is  to  limit  such 
privilege,  rather  than  to  extend  it.  The  re- 
sult is  that  relations  which  at  one  time  made 
communications  privileged  between  the  par- 
ties are  no  longer  recognized  as  having  that 
effect.  There  no  doubt  are,  however,  circum- 
stances and  conditions  which  do  and  should 
attach  to  certain  communications  of  that 
characteristic.  The  general  principles  gov- 
erning such  communications  are  laid  down 
and  discussed  in  Wigmore  on  Evidence,  sec- 
tion 2285,  as  follows: 

"Looking  back  at  the  principle  of  privilege, 
as  an  exception  to  the  general  liability  of  every 
person  to  give  testimony  to  all  facta  inquired 
of  in  a  court  of  justice,  and  having  in  view  that 
preponderance  of  extrinsic  policy  which  alone 
can  justify  the  recognition  of  any  such  excep- 
tion, *  *  *  four  fundamental  conditions  may 
be  predicated  as  necessary  to  the  establish- 
ment of  a  privilege  against  the  disclosure  of 
communications  between  persons  standing  in  a 
given  relation.  (1)  The  communications  must 
originate  in  a  confidence  that  they  will  not  be 
disclosed;  (2)  this  element  of  confidentiality 
must  be  essential  to  the  full  and  satisfactory 
maintenance  of  the  relation  between  the  par- 
ties; (3)  the  relation  must  be  one  which  in 
the  opinion  of  the  community  ought  to  be  sedu- 
lously fostered;  and  (4)  the  injury  that  would 
inure  to  the  relation  by  the  disclosure  of  the 
communication  must  be  greater  than  the  benefit 
thereby  gained  for  the  correct  disposal  of  liti- 
gation. These  four  conditions  being  present, 
a  privilege  should  be  recognized,  and  not  other- 
wise." 


The  mere  reliance  upon  the  fact  that  a 
communication  was  made  In  consequence  of 
some  confidential  or  official  relation  will  not 
in  and  of  Itself  alone  make  such  communica- 
tion privileged.  This  Is  but  one  of  four  es- 
sentials. That  particular  condition  undoubt- 
edly was  present  relative  to  the  communica- 
tion under  consideration.  To  determine  the 
presence  of  the  second  condition,  to-wlt: 
that  the  element  of  confidentiality  must  be 
essential  to  the  maintenance  of  the  relation 
of  the  parties,  we  need  only  to  refer  to  the 
statute  creating  juvenile  courts.  Chapter 
158,  Laws  1909,  In  defining  the  powers  and 
duties  of  Juvenile  courts,  In  the  cases  of  ju- 
venile delinquency,  begins  as  follows: 

"Section  1.  In  all  cases  of  dependent  children, 
and  in  cases  of  delinquent  children  who  are,  as 
defined  by  section  12  of  the  act  concerning  de- 
linquent children,  to  be  treated  not  as  crimi- 
nals, but  as  needing  aid,  assistance,  encourage- 
ment, help  and  education,  and  therefore  where 
practicable  to  be  tried  under  the  chancery  rath- 
er than  the  criminal  jurisdiction  of  the  court, 
as  wards  of  the  State.  •  *  *  " 

The  jurisdiction  thus  conferred  In  general 
terms  Is  that  of  the  English  Court  of  Chan- 
cery. 16  Cyc.  28.  This  jurisdiction,  so  far  as 
it  applies  herein,  Is  discussed  In  10  R.  C.  L. 
340,  as  follows: 

"Equity  has  full  and  complete  control  over 
the  persons  and  property  of  infants,  and  all 
other  persons  laboring  under  legal  disabilities, 
as  idiots,  lunatics  and  married  women.  The 
jurisdiction  in  these  cases  is  plenary,  and  po- 
tent to  reach  and  afford  relief  in  every  case 
where  it  may  be  necessary  to  preserve  their 
estates  and  protect  their  interests.  While  the 
source  of  this  jurisdiction  is  admittedly  involv- 
ed in  some  uncertainty,  the  doctrine  now  com- 
monly maintained  is  that  it  represents  a  dele- 
gation to  the  chancellor  by  the  crown  of  its 
rights  as  parens  patris  to  interfere  in  par- 
ticular cases  for  the  benefit  of  such  as  were 
incapable  of  protecting  themselves,  that  it  be- 
longed to  the  court  of  chancery  and  was  exer- 
cised by  it  from  its  establishment,  and  that  the 
jurisdiction  exists  in  the  United  States  by  in- 
heritance from  the  English  courts  of  chancery, 
and  not  because  equitable  rights  or  titles  are 
involved.  While  this  is  indeed  a  special  exer- 
cise of  equity  jurisprudence,  it  is  beyond  ques- 
tion that  by  virtue  thereof  purely  personal 
rights  are  frequently  protected.  Thus  the  pro- 
tection of  infants  from  their  own  parents  is 
a  well  established  exercise  of  equity  jurispru- 
dence for  the  protection  of  personal  rights." 

The  relationship  thus  created  between  the 
parties  Is  in  the  nature  of  that  of  guardian 
and  ward,  or  parent  and  child,  but  without 
limitations  of  law,  and  Is  brought  about  by 
legal  process  for  the  purpose  of  aiding  and 
uplifting  delinquent  and  wayward  children, 
in  an  effort  to  make  them  assets  to  the  State 
rather  than  liabilities.  This  Is  a  humane 
field  of  boundless  possibilities  for  good,  in 
which  plainly  the  element  of  confidentiality 
between  the  judge  of  the  juvenile  court  and 
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such  children  Is  essential  to  the  success  of 
the  enterprise. 

The  last  two  essentials  referred  to  by  Wig- 
more,  supra,  namely,  that  the  relationship 
should  be  one  which  In  the  opinion  of  the 
community  should  be  sedulously  fostered,  and 
where  the  injury  to  accrue  by  disclosure  is 
likely  to  be  greater  than  the  benefit  derived 
by  non-disclosure,  will  be  discussed  together. 
The  manifest  purpose  of  the  act  ,1s  the  refor- 
mation of  wayward  and  delinquent  children, 
in  order  to  make  worthy  citizens  of  those 
who  otherwise  probably  would  become  crim- 
inals. The  jurisdiction  of  the  court  has  been 
strictly  and  specifically  limited  to  cases  of 
this  sort.  Colias  v.  People,  60  Colo.  230,  153 
Pac.  224 ;  In  re  Songer,  177  Pac.  141.  That 
this  jurisdiction  should  be  upheld  and  the 
relationship  thereby  created  be  fostered  is 
manifest  from  the  mere  fact  that,  with  gen- 
eral approval,  the  law  creating  such  tribunal 
has  been  enacted  and  provision  made  for  its 
support  and  maintenance.  Plainly  to  destroy 
this  relationship  would  In  effect  be  to  nullify 
and  set  aside  the  chief  end  and  purpose  of 
the  enactment  "itself.  It  seems  plain  that 
anything  which  would  probably  bring  about 
such  a  disaster  would  do  more  harm  than 
could  possibly  be  accomplished  in  good  by 
allowing  such  testimony  to  be  received  be- 
cause not  privileged. 

In  discussing  a  juvenile  court  law  similar 
to  the  one  now  under  consideration  here,  in 
State  v.  Scholl,  167  Wis.  504,  at  page  508,  167 
N.  W.  830,  at  page  831,  the  Supreme  Court  of 
that  State  said: 

"A  democracy  cannot  long  exist  unless  the 
great  body  of  its  voters  be  not  merely  intelli- 
gent, but  moral.  The  children  of  to-day  are 
the  voters  of  to-morrow.  It  is  the  greatest  con- 
cern of  the  State,  therefore,  that  its  children 
be  preserved  from  virions  habits,  for  the  vi- 
cious child  is  the  father  of  the  virions  man. 
The  law  before  us  may  be  said  to  be  founded  on 
these  propositions.  Its  aim  is  to  keep  some- 
thing like  a  parental  watch  over  children  who 
are  neglected  or  wayward  or  both,  and  hence 
are  subject  to  vicious  influences;  to  bring  them 
and  their  parents  or  guardians  before  an  ex- 
perienced and  humane  judge,  who  shall  inquire 
into  the  situation,  not  with  the  awe-inspiring 
and  frigid  methods  of  a  criminal  court,  but  in- 
formally and  intimately,  like  a  wise  and  gentle 
elder  brother,  or  like  the  good  Samaritan  of 
holy  writ,  and  who  shall,  when  fully  advised,  do 
that  which  is  best  for  the  child's  future,  ei- 
ther by  way  of  sending  it  to  an  institution  or 
by  providing  for  kind  and  tactful  but  in  no 
sense  degrading  surveillance  for  a  limited  time 
at  home.  It  would  be  a  public  misfortune  to 
set  aside  a  law  so  designated,  even  though  it 
were  not  perfect  in  details.  Only  the  most 
weighty,  and  convincing  considerations  could 
justify  such  action,  and  we  do  not  think  they 
exist  here.   •   •  • 

"It  is  sufficient  to  say  on  this  point  that  the 
proceedings  under  this  law  are  in  no  sense 
criminal  proceedings,  nor  is  the  result  in  any 
case  a  conviction  or  punishment  for  crime. 


They  are  simply  statutory  proceedings  by  which 
the  State,  in  the  legitimate  exercise  of  its  po- 
lice power,  or,  in  other  words,  its  right  to  pre- 
serve its  own  integrity  and  future  existence, 
reaches  out  its  arm  in  a  kindly  way  and  pro- 
vides for  the  protection  of  its  children  from 
parental  neglect  or  from  vicious  influences  and 
surroundings,  either  by  keeping  watch  over 
the  child  while  in  its  natural  home,  or,  where 
that  seems  impracticable,  by  placing  it  in  an 
institution  designed  for  the  purpose." 

In  Illinois,  the  State  which  furnished  the 
model  for  the  juvenile  courts  of  this  State, 
the  Supreme  Court  In  upholding  the  constitu- 
tionality of  the  statute  creating  such  court  in 
Lindsay  v.  Lindsay,  257  111.  328,  100  N.  E. 
892,  45  L.  R.  A.  (N.  S.)  908,  Ann.  Gas.  1914A, 
1222,  said:  . 

"The  purpose  of  this  statute  is  to  extend  a 
protecting  hand  to  unfortunate  boys  and  girls 
who,  by  reason  of  their  own  conduct,  evil  ten- 
dencies or  improper  environment,  have  proven 
that  the  best  Interests  of  society,  the  welfare 
of  the  State  and  their  own  good  demand  that 
the  guardianship  of  the  State  be  substituted 
for  that  of  natural  parents." 

No  more  important  and  wholesome  benefit 
in  general  Is  possible  of  attainment  than  that 
of  making  wayward  and  delinquent  children 
clean,  upright  and  useful  citizens.  That  any 
relationship  which  tends  to  promote  this 
highly  desirable  object  should  be  encouraged 
goes  as  a  matter  of  course.  It  is  equally 
plain  that  anything  which  tends  to  destroy 
the  trust  of  the  child  in  the  court  which  has 
jurisdiction  over  such  matters  must  neces- 
sarily nullify  all  possibility  of  good  which 
otherwise  might  thereby  be  accomplished. 
To  permit  the  violation  of  a  confidence  made 
by  a  delinquent  to  the  judge  of  the  court  hav- 
ing such  matters  In  charge  would  at  once  re- 
move the  cornerstone  of  his  faith  in  the  one 
to  whom  he  is  authorized  to  appeal  for  help 
and  protection.  It  may  be  that  the  broad 
powers  and  authority  conferred  by  statute 
upon  judges  of  Juvenile  courts  are  such  that, 
in  rare  and  exceptional  cases,  some  judges 
may  take  advantage  of  them  for  ulterior  mo- 
tives, still,  in  determining  the  questions  in- 
volved we  are  not  dealing  with  isolated  cases, 
or  with  any  individual  judge,  but  In  a  gener- 
al way,  with  a  most  Important  system  of  ju- 
risprudence, highly  designed  to  promote  the 
public  welfare  through  the  reclamation  and 
betterment  of  delinquents,  and  which  as 
maintained  and  ordinarily  administered,  is 
a  vast  power  for  good,  concerning  which  no 
narrow  construction  should  be  indulged  tend- 
ing to  weaken  or  discredit  its  work.  In  view 
of  the  wise  and  humanitarian  object  of  the 
statute,  which  should  be  supported  and  up- 
held to  the  utmost  legal  extent,  we  are  of  the 
opinion  that  the  communication  in  question 
falls  within  well  recognized  limitations  gov- 
erning privileged  communications,  and  should, 
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In  the  interest  of  the  general  good,  be  so 
treated  by  the  courts. 

It  Is  argued,  however,  that  the  Interview 
referred  to  was  had  before  proceedings  had 
been  commenced  in  the  juvenile  court  The 
killing  of  the  father  took  place  about  the 
middle  of  April,  1915.  On  May  18,  the  son 
was  sent,  either  by  the  prosecuting  attorney 
or  by  a  minister  of  the  gospel,  who  had  inter- 
ested himself  in  the  case,  to  the  Juvenile 
court,  where  the  Interview  in  question  with 
the  judge  was  had.  Between  that  date  and 
the  8th  of  June  no  formal  proceedings  were 
instituted  in  the  court  against  the  -boy.  On 
the  latter  date  the  judge  was  called  upon  to 
state  what  took  place  between  himself  and 
tbe  boy  at  that  interview.  It  is  contended 
that  no  official  relation' whatever  had  been 
established  between  the  two  and  therefore 
the  communication  was  not  priveleged.  It 
seems  to  be  conceded,  had  such  official  rela- 
tion been  established,  that  then  the  communi- 
cation would  have  been  of  that  character. 

The  statute  provides  that  all  juvenile  pro- 
ceedings shall  be  informal,  and  that  no  record 
thereof  shall  be  published.  That  the  wards 
of  the  court  are  not  criminals,  but  children 
needing  helpful  advice  and  kindly  assistance. 
It  is  clear  that  these  children  are  not  to  be 
dealt  with  formally,  or  in  a  distant  and  re- 
pelling manner.  Upon  the  whole  record  it  Is 
manifest  that  the  boy  appealed  to  the  court 
for  the  purpose  of  invoking  its  Jurisdiction. 
He  came  in  voluntarily,  submitted  all  the 
facts  to  the  Judge  of  the  Juvenile  court,  seek- 
ing his  advice  and  protection,  and  was  there- 
fore as  much  in  court  as  if  complaint  had 
been  filed  against  him  and  process  duly  is- 
sued and  served.  The  plaintiff  in  error  in 
his  capacity  as  such  judge  therefore  un- 
questionably acted  in  a  confidential  and  offi- 
cial capacity  and  not  otherwise.  Upon  the 
undisputed  facts  the  communication  in  our 
opinion  should  be  held  privileged  even  under 
the  terms  of  the  fifth  paragraph  of  section 
7274,  R.  S.  1908,  relative  to  that  subject,  as 
follows: 

"Fifth.  A  public  officer  shall  not  be  examined 
as  to  communications  made  to  him  in  official 
confidence,  when  the  public  interests,  in  the 
judgment  of  the  court,  would  suffer  by  the  dis- 
closure.,' 

In  any  event  it  is  apparent  from  the  record 
that  the  relations  established  between  the 
parties  were  such  as  to  render  the  communi- 
cation in  question,  in  the  strictest  sense  priv- 
ileged, Independent  of  statutory  provision. 
To  hold  otherwise  would  be  to  declare  that 
a  judge  of  a  Juvenile  court  might,  by  fair 
promises,  gain  the  trust  and  confidence  of  a 
child,  and  then  betray  it  This  is  not  only 
repugnant  to  good  morals,  but  to  every  prin- 
ciple of  fairness  and  common  justice.  Such 
a  rule  would  go  far  to  utterly  destroy  the 


highly  important  object  for  which  that  court, 
with  Its  special  and  peculiar  jurisdiction,  was 
primarily  created. 

A  close  analysis  of  the  majority  opinion 
plainly  discloses  that  it  is  highly  technical  in 
character,  narrow  in  construction,  and  little 
calculated  to  give  helpful  or  any  assistance 
in  the  enforcement  of  the  juvenile  court  law, 
but  rather  to  needlessly  hamper  and  belittle 
it,  to  the  end  that  its  wise  and  humane  pur- 
poses are  in  the  main  apt  to  be  utterly  de- 
feated. I  am  distinctively  of  the  opinion  that 
the  construction  to  be  accorded  this  statute 
should  In  the  very  nature  of  things  be  broad 
and  liberal.  It  is  manifest  that  the  one  an- 
nounced by  the  majority  of  this  court  fails 
utterly  to  take  into  consideration  the  materi- 
al progress  which  has  been  made  in  judicially 
providing  for  the  care,  management  and  up- 
lift of  delinquent  and  wayward  children 
through  the  establishment  of  courts  like  the 
one  under  consideration,  and*  that  conse- 
quently the  construction  given  the  act  by  the 
majority  opinion  is  not  in  harmony  with  mod- 
ern and  enlightened  jurisprudence.  The 
judgment  therefore  of  the  trial  court  should 
be  reversed  and  the  cause  dismissed. 

I  am  authorized  to  state  that  Justices 
SCOTT  and  ALLEN  concur  in  this  dissent- 
ing opinion. 


(88  Colo.  364) 

VAN  GILDER  et  aL  v.  EAGLESON. 
(No.  9207.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

1.  Corporations  €=>170  —  "Stockholdeb" 
—  Subscribers  Not  Receiving  Certifi- 
cates. 

Subscriber  to  stock  in  a  corporation,  who 
made  payment  on  his  subscription,  was  a 
"stockholder,"  whether  or  not  he  received  his 
stock  certificate,  and  if  he  had  any  equities  as 
against  the  company  they  were  inferior  to  the 
rights  of  creditors  who  became  such  after  the 
date  of  his  subscription. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Stock- 
holder.] 

2.  Corporations  <8=>S0(11) — Subscription  to 
Stock  —  Action  fob  Cancellation— Evi- 
dence. 

In  an  action  against  a  corporation  by  a 
subscriber  to  its  stock  to  recover  the  money 
paid  and  to  cancel  the  contract,  evidence  on  be- 
half of  the  company  and  its  receiver  that  debts 
in  excess  of  a  certain  sum  had  been  incurred 
by  the  company  after  plaintiff's  subscription 
was  competent 

3.  Corporations  ®=>80(10)— Subscription  to 
Stock— Rescission  fob  Fraud— Laches. 

Where  a  subscriber  to  corporate  stock, 
claiming  he  was  induced  to  subscribe  by  fraud, 
took  no  action  toward  rescinding  the  subscrip- 
tion for  two  years,  when  he  began  suit,  it  will 
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be  presumed  that  in  the  two  years  credit  was 
given  the  company,  and  his  suit  is  barred  by 
laches  involving  creditors  of  the  company. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver ;  John  T.  Shumate,  Judge. 

Action  by  Joseph  I.  Eagleson  against  Hal 
D.  Van  Gilder,  as  receiver  of  the  German- 
American  Indemnity  Company,  and  the  Ger- 
man-American Indemnity  Company.  To  re- 
view judgment  for  plaintiff,  defendants  bring 
error.  Judgment  reversed,  and  cause  re- 
manded, with  directions  to  enter  judgment 
for  defendant  as  to  its  money  demand,  etc. 

D.  J.  Da  vies  and  Percy  S.  Morris,  both  of 
Denver,  for  plaintiffs  in  error. 

John  R.  Smith  and  H.  B.  Woods,  both  of* 
Denver,  for  defendant  in  error. 

TELLER,  «J.  Defendant  in  error  had  judg- 
ment in  an  action  to  rescind  a  contract  with 
plaintiff  in  error  the  German-American  In- 
demnity Company  on  the  ground  of  fraud. 

The  complaint,  as  amended,  sets  up  a 
contract  of  employment  of  the  plaintiff  to  sell 
stock  for  the  company,  with  a  provision  that 
it  might  be  canceled  at  the  end  of  60  days,  in 
which  case  $1,500,  paid  on  a  subscription  for 
500  shares,  and  two  notes  of  $750  each,  paid 
for  500  additional  shares,  were  to  be  return- 
ed to  him.  It  was  further  alleged  that  the 
contract  was  obtained  by  fraud,  and  that  the 
prescribed  notice  had  been  given,  but  neither 
money  nor  notes  had  been  returned.  The 
prayer  of  the  complaint  was  for  judgment 
for  $1,500,  with  interest  from  the  date  of 
said  notice,  the  return  of  the  promissory 
notes,  and  the  annulment  of  the  contract 

The  receiver  filed  an  answer  and  cross- 
complaint,  setting  up,  among  other  things, 
that  there  were  claims  against  the  company 
exceeding  the  amount  agreed  to  be  paid  by 
plaintiff  for  his  stock,  which  claims  were  ob-. 
ligations  of  the  company  incurred  subsequent 
to  plaintiff's  subscription  to  the  stock.  In 
the  cross-complaint  demand  was  made  for 
judgment  on  the  two  notes.  In  the  answer 
to  the  cross-complaint  it  was  alleged  that  the 
stock  subscription  was  obtained  by  false  rep- 
resentation. 

Plaintiff  had  judgment  for  $1,500  and  the 
surrender  of  his  said  notes.  On  the  trial  the 
receiver  offered  evidence  that  debts  in  excess 
of  $3,000  had  been  incurred  by  the  company 
after  plaintiff  subscribed  for  the  stock,  and 
that  said  debts  were  still  unpaid.  This  evi- 
dence was  rejected. 

The  refusal  of  the  court  to  admit  this  evi- 
dence is  assigned  as  error,  as  is  also  the 
court's  refusal  to  hold  that  plaintiff  could  not 
rescind  his  contract  for  the  purchase  of  stock 
as  against  the  receiver,  representing  said 
creditors;  the  corporation  being  insolvent.  If 
the  last  assignment  is  good,  the  first  one  Is 
necessarily  so. 


The  rule  upon  which  counsel  rely  to  show 
error  is  that  a  subscription  •  to  the  capital 
stock  of  a  corporation  is,  equally  with  money 
paid  in  on  such  subscription,  a  fund  to  which 
creditors  may  look  for  payment,  and  that, 
when  the  company  is  insolvent,  the  equities 
of  creditors,  who  became  such  after  a  sub- 
scription was  made,  are  superior  to  the  rights 
of  the  subscriber,  although  he  was  induced 
by  fraud  to  make  the  subscription.  This  is 
the  settled  doctrine  of  the  federal  courts,  and 
is  supported  by  the  great  weight  of  authority 
In  state  courts.  Sanger  v.  Upton,  91  U.  S.  56, 
23  L.  Ed.  220;  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.  380,  16  L.  Ed.  349 ;  Chubb  v.  Upton,  95 
U.  S.  665,  24  L.  Ed.  523;  Mora  we tz  on  Corps. 
§  108;  Meholln  v.  Carlson,  17  Idaho,  742, 107 
Pac.  755,  134  Am.  St  Rep.  286;  Jones  on  In- 
solvent and  Failing  Corps.  { 399 ;  10  Cyc.  441; 
Clarke  v.  Thomas,  34  Ohio  St.  46;  Turner  v. 
Grangers'  Ins.  Co.,  65  Ga.  649,  38  Am.  Rep. 
801 ;  Bissell  v.  Heath,  98  Mich.  472,  57  N.  W . 
585:  Scott  v.  Deweese,  181  U.  S.  202,  21  Sup. 
Ct  585,  45  L.  Ed.  822.  It  Is  the  universal 
rule  in  the  English  courts.  Tierney  v.  Parker, 
68  N.  J.  Eq.  117,  44  Atl.  151. 

The  basis  of  the  doctrine  is  announced  in 
C.  F.  &  I.  Co.  v.  Smelting  Co.,  13  Colo.  App. 
474,  59  Pac.  222,  where  it  Is  said: 

"The  stocks  of  corporations,  and  particularly 
unpaid  subscriptions,  are  a  trust  fond,  sub 
modo,  for  the  benefit  of  general  creditors." 

[1, 2]  Plaintiff,  having  subscribed  for  stock 
and  made  payment  on  his  subscription,  was  a 
stockholder,  and  it  is  Immaterial  whether  or 
not  he  received  the  evidence  of  his  Interest 
In  the  company  by  way  of  a  stock  certificate. 
If  he  has  any  equities  as  against  the  company, 
they  are  inferior  to  the  rights  of  the  creditors 
who  became  such  after  April  12,  1912,  the 
date  of  the  stock  subscription.  The  offered 
evidence  as  to  creditors  was,  therefore,  com- 
petent, and  its  rejection  was  error.  . 

[3]  It  is  further  urged  that  the  plaintiff  Is 
guilty  of  laches,  by  reason  of  which  he  has  no 
right  of  action.  He  testified  that  his  suspi- 
cions became  aroused  during  May,  1912,  but 
he  took  no  action  toward  rescinding  the  sub- 
scription contract  until  May,  1914,  when  he 
began  this  suit  It  will  be  presumed  that  In 
the  said  two  years  credit  was  given  the  com- 
pany, even  if  there  be  no  evidence  of  the  fact 
and  in  such  case  it  is  too  late  for  him  to  as- 
sert a  right  to  rescind.   10  Cyc.  442. 

The  rule  is  elementary  that  one  claiming 
fraud  in  a  contract  must  act  promptly  after 
he  discovers  the  fraud,  and  he  cannot  delay 
action  and  speculate  as  to  the  outcome  of  the 
transaction,  and  repudiate  it  if  it  finally 
proves  unprofitable. 

The  assignment  of  error  on  the  ground 
that  plaintiff  was  guilty  of  laches  is  good, 
and  for  that  reason,  also,  the  judgment  can- 
not stand. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
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judgment  for  the  defendant  as  to  the  $1,500 
demand,  and  for  the  amount  of  the  two  notes 
and  interest  as  prayed  in  the  cross-complaint. 

GABRIGUES  and  BUR  KB,  JJ.,  concur. 


(86  Colo.  875) 

SHARSHEL  et  al.  v.  SMITH  et  aL 
(No.  9274.) 

(Supreme  Court  of  Colorado.    Jane  2,  1919.) 

L  Action  «=»25(2)— Nature  and  Form— Un- 
lawful Detainee— Specific  Performance. 
Where  an  action  was  apparently  intended 
as  unlawful  detainer,  but  both  parties  pleaded 
title  and  manner  of  derailment,  and  defend- 
ants, though  admitting  a  lease  from  one  of  the 
plaintiffs,  claimed  under  a  contract  with  such 
plaintiff's  husband  and  asked  for  specific  per- 
formance, and  the  judgment  vested  title  in  plain- 
tiffs, the  action  will  be  deemed  as  for  specific 
performance,  and  the  issue  of  notice  to  quit 
was  immaterial. 

2.  Landlord  and  Tenant  4J=»64— Tenant's 
Estoppel  to  Dent  Lessor's  Title— Claim 
of  Title  bt  Tenant's  Wife. 
Where  an  owner  contracted  to  convey  to 
a  married  woman  and  her  husband  took  a  lease 
from  the  owner's  wife,  the  rule  that  a  tenant 
cannot  deny  lessor's  title  did  not  apply  to  the 
married  woman's  assertion  of  her  right  under 
the  contract  to  convey  against  others,  claim- 
ing through  the  owner  with  notice  of  the  con- 
tract. 

8.  Husband  and  Wife  <@=>137(1)  —  Wife's 
Separate  Estate— Husband's  Authority 
to  Bind  Wife. 
The  wife 'may  acquire,  hold,  and  dispose  of 
her  separate  property  independent  of  the  will 
of  her  husband,  and  is  not  /bound  by  his  inde- 
pendent acts  and  conduct  in  relation  thereto. 

4  Witnesses  <g=>148  —  Transactions  with 
Decedent— Interest  or  Holder  of  Deeds 
in  Escrow. 
The  holder  of  deeds  in  escrow  had  no  such 
interest  in  the  transaction  that,  after  his  death, 
a  party  to  the  deeds  could  not  testify  that  he 
went  to  such  holder  and  offered  to  perform  the 
conditions  entitling  him  to  delivery  of  the  deeds. 

6.  Vendor  and  Purchaser  121— Aban- 
donment by  Vendee's  Failure  to  Per- 
form Conditions  of  Escrow. 
Where  an  agreement  placed  deeds  in  es- 
crow until  owner  of  the  homestead  sold  should 
receive  the  receiver's  certificate,  and  stipulated 
for  a  payment  by  purchaser  on  certain  date, 
at  which  time  payment  was  offered,  but  the  cer- 
tificate had  not  been  issued  and  the  owner  was 
a  fugitive  from  justice,  there  was  no  abandon- 
ment of  the  contract  by  the  purchaser. 

6.  Vendob  and  Purchaser  <8=>78— Time  as 
Essence  or  Contract. 
Where  obligations  of  parties  to  contract  of 
•ale  were  concurrent,  and  time  was  not  made 


the  essence  of  the  agreement,  it  cannot  be  so 

construed. 

7.  Vendor  and  Purchaser  «=»185  —  Con- 
tbact—  Forfeiture. 
A  forfeiture  is  strictly  construed  against  the 
one  who  asserts  it 

En  Banc. 

Error  to  District  Court,  Yuma  County; 
H  P.  Burke,  Judge. 

Action  by  John  H.  Smith  and  others 
against  J.  W.  Sharshel  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.  Reversed  and  remanded  with  per- 
mission to  amend  pleadings. 

Wm.  W.  Garwood,  Omar  E.  Garwood, 
George  O.  Marrs,  and  Wm.  H.  Gabbert,  all 
of  Denver,  and  Edward  B.  Simmons,  of 
Wray,  for  plaintiffs  in  error. 

M.  M.  Bukeley,  of  Wray,  and  Isaac  Pelton, 
of  Akron,  for  defendants  in  error. 

SCOTT,  J.  This  action  was  instituted  by 
defendants  in  error  as  plaintiffs,  against 
plaintiffs  in  error  as  defendants,  and  for 
convenience  the  parties  will  be  so  designated. 
The  action  was  apparently  intended  as  one 
in  unlawful  detainer,  but  both  parties  plead- 
ed title  and  the  manner  of  deraignment 
thereof,  and  Judgment  was  rendered,  vesting 
title  to  the  premises  involved  in  the  plaintiffs, 
so  that  the  action  was  in  fact  tried  as  one 
to  quiet  title. 

The  complaint  alleged  that  the  defendants 
Sharshel,  entered  into  possession  of  the  prem- 
ises, being  a  quarter  section  of  land  in  Yuma 
county,  under  a  written  lease  from  the  plain- 
tiff Myrtle  Kuhring  for  a  period  of  one  year 
dated  March  12,  1914;  that  defendants  held 
over  under  a  verbal  lease  for  an  additional 
year,  and  that,  though  due  notice  was  given 
to  quit,  they  refused  to  do  so,  and  still  un- 
lawfully hold  possession. 

It  was  further  alleged  that  the  land  had 
been  the  homestead  of  John  F.  Euhriug ;  that 
Kuhring  submitted  his  final  government 
homestead  proof  on  October  27,  1913;  and 
that  final  homestead  receipt  was  issued  to 
Kuhring  on  February  21,  1914,  and  that 
government  patent  issued  later. 

The  complaint  further  alleged  that  the 
plaintiff  Myrtle  Kuhring,  wife  of  the  home- 
stead entryman,  instituted  suit  in  the  dis- 
trict court  of  Yuma  county  against  Kuhring, 
and  attached  and  was  decreed  a  two-thirds 
interest  in  the  premises. 

Further,  that  J.  B.  Campbell  filed  suit  in 
the  county  court  of  Yuma  county  against 
Kuhring  and  attached  the  land;  that  the 
plaintiffs  John  F.  Helserman  &  Son  Interven- 
ed in  said  suit,  and  that  Campbell  and  Hels- 
erman &  Son  obtained  judgment  against 
Kuhring;  that  a  one-third  interest  in  said 
land  was  sold  under  execution  to  Campbell 
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and  Heiserman  ft  Son,  to  satisfy  said  Judg- 
ment, who  thus  became  and  have  ever  since 
been  the  owners  thereof. 

The  complaint  further  alleged  that  Myrtle 
Euhrlng  had  sold  the  two-thirds  Interest  in 
the  premises  to  plaintiff  John  H.  Smith,  who 
is  the  owner  of  the  same;  that  J.  B.  Camp- 
bell has  since  died;  and  that  plaintiff  Ella 
Campbell  is  the  executrix  and  sole  heir  of 
Campbell. 

The  separate  answer  of  the  defendant 
Lizzie  A.  Sharshel  was  a  general  denial,  and 
an  affirmative  defense  alleging  that  on  the 
day  that  Euhrlng  made  his  final  proof, 
November  11,  1913,  he  entered  into  a  written 
contract  of  sale  and  purchase  with  the  de- 
fendant, for  the  premises,  whereby  Sharshel 
conveyed  to  Euhring  certain  town  lots  in  Red 
Cloud,  Neb.,  by  warranty  deed,  subject  to  an 
Incumbrance  of  $1,600,  and  that  Kuhring  con- 
veyed to  defendant  by  warranty  deed  the 
homestead  lands  in  question;  that  the  two 
deeds  were  deposited  with  the  First  National 
Bank  of  Yuma  on  the  same  day,  together 
with  the  written  agreement,  which  included, 
among  other  things,  the  following : 

"It  is  agreed  by  both  parties  that  as  yet  the 
said  party  of  the  first  part  has  not  received 
the  Register's  duplicate  certificate  for  said  land 
for  the  reason  that  the  land  as  above  described 
is  in  the  territory  withdrawn  from  settlement 
on  account  of  the  resurvey,  and  that  this  deed 
with  a  copy  of  this  contract  shall  be  held  in 
escrow  by  above  said  bank  until  said  receipt  is 
received  by  the  said  first  party  and  placed  on 
record. 

"It  is  agreed  by  all  parties  herewith  concern- 
ed that  from  the  date  of  November  20,  1913, 
that  each  party  is  to  take  possession  of  the 
property  as  agreed  to  exchange,  and  to  use 
and  enjoy  same  from  said  date  until  this  con- 
tract is  completed.  And  in  case*  the  above  par- 
ty of  the  first  part  shall  fail  for  any  reason  to 
comply  with  his  part  of  this  contract  that  the 
possession  of  said  premises  shall  revert  to  the 
present  owners. 

"It  is  agreed  that  this  contract  shall  be  com- 
pleted as  soon  as  the  above-mentioned  regis- 
ter's duplicate  certificate  is  received." 

The  escrow  agreement  further  provided  for 
a  cash  payment  by  Mrs.  Sharshel  of  $500, 
but  later  amended  to  provide  that  this  pay- 
ment should  be  made  within  30  days  from 
the  date  of  the  agreement.  It  was  further 
provided  that  Mrs.  Sharshel  should  execute 
and  deliver  to  Euhring  a  mortgage  for  $1,500 
on  the  homestead  lands. 

The  answer  then  alleges  that  the  defend- 
ant, at  once  and  under  and  by  virtue  of  said 
agreement,*  entered  into  possession  of  the 
premises  herein  involved,  and  has  since  re- 
mained in  exclusive,  open,  and  notorious 
possession  thereof. 

Further,  that  Euhring  immediately  left  the 
county,  and  has  ever  since  been  absent;  that 
on  the  30th  day  of  December,  1913,  Myrtle 
Euhring  commenced  her  action  against  John 
Euhrlng  for  divorce,  and  under  service  by 


publication,  and  that  a  decree  was  rendered 
divorcing  the  parties  and  decreeing  a  two- 
thirds  interest  in  the  premises  to  Myrtk 
Euhrlng. 

The  answer  admits  the  sale  under  ex  ecu 
tlon  to  Campbell  and  Heiserman  4  Son,  at 
pleaded  in  the  complaint 

It  Is  alleged  that  all  parties  had  full  notice 
of  the  contract  between  the  defendant  Lizzie 
A.  Sharshel  and  Euhrlng  under  such  con- 
tract ;  further,  that  defendant  had  demanded 
such  contract  from  the  bank  for  the  purpose 
of  recording  the  same,  and  had  been  refused ; 
that  Campbell  was  president  of  the  bank,  and 
knew  of  such  agreement,  but  did  not  make 
the  defendant  a  party  to  the  suit  against 
Euhring,  and  that  she  had  no  knowledge  that 
her  title  was  involved  in  either  suit. 

It  was  further  alleged  that  the  defendant 
has  at  all  times,  and  does  now,  stand  able, 
ready,  and  willing  to  perform  her  obligations 
under  the  contract,  and  that  Euhring,  being 
a  fugitive  from  justice,  defendant  is  unable 
to  recover  the  property  conveyed  to  him,  or 
to  recover  damages. 

That  the  only  remedy  of  the  defendants 
is  a  specific  performance  of  the  contract, 
which  she  prays,  and  that  title  be  quieted 
in  her. 

Defendant  J.  W.  Sharshel  filed  a  similar 
answer.  At  the  close  of  defendant's  testimony 
the  court  directed  judgment  for  plaintiffs. 

The  contract  and  deeds  were  proven  as 
pleaded.  There  was  a  lease  executed  by 
Myrtle  Euhrlng  to  J.  W.  Sharshel  as  plead- 
ed, except  that  it  was  not  to  the  defend- 
ant Lizzie  A.  Sharshel.  This  was  dated 
March  12, 1914,  and  while  the  Sharshels  were 
occupying  and  living  upon  the  premises  and 
under  the  contract,  as  claimed  by  them. 

The  court  found  that  in  legal  effect  the 
defendants  were  occupying  the  premises 
under  the  lease  from  Myrtle  Euhring  to  J. 
W.  Sharshel,  saying: 

"The  husband  is  supposed  to  arrange  for  the 
domicile  of  the  family,  and  he  was  arranging  it 
in  this  instance,  and  he  was  living  with  his  wife, 
and  he  as  the  head  of  that  family  entered  into 
a  contract  or  lease  for  the  premises." 

Judgment  was  rendered,  declaring  the 
plaintiffs  to  be  the  owners  of  the  land,  and  so 
entitled  to  possession. 

[1  ]  There  is  much  discussion  in  the  briefs 
concerning  the  sufficiency  of  the  notice  to 
quit,  alleged  to  have  been  served  prior  to  the 
commencement  of  the  action.  But  under  our 
view  of  the  case  this  Is  not  important.  The 
action  was  tried,  and  judgment  rendered  na 
In  an  action  to  quiet  title,  and  will  be  so  con- 
sidered. 

So  far  as  we  observe,  the  court  ignored  all 
other  questions  in  the  case  save  and  except 
that  of  the  lease.  The  rights  of  the  defend- 
ant under  her  contract  of  purchase  and  the 
validity  of  the  title  under  which  plaintiffs 
claim  seem  not  to  have  been  considered. 


Digitized  by 


Colo.) 


SHARSHEL  v.  SMITH 
(181  P.) 


543 


There  can  be  no  question  under  the  tes- 
timony but  that  all  plaintiffs  claiming  title, 
or  through  which  title  is  claimed,  by  them, 
bad  actual  notice  of  the  agreement  between 
Kuhring  and  Mrs.  Sharshel,  or  at  least  suf- 
ficient notice  to  put  them  on  inquiry. 

Mrs.  Sharshel  was  not  a  party  to  the 
lease,  and  under  the  circumstances  of  this 
case  cannot  be  held  to  be  bound  by  her  hus- 
band's action  in  signing  that  Instrument. 

12,  3]  Therefore  the  doctrine  that  a  tenant 
Is  estopped  to  deny  the  title  of  his  lessor  can 
have  no  application.  She  claims  under  her 
individual  contract  with  the  original  owner 
of  the  land,  for  the  purchase  of  the  same,  and 
if  she  ha  b  not  forfeited  that  contract,  then 
whatever  rights  or  interests  the  plaintiff  or 
either  of  them  may  have  in  the  premises  are 
subject  to  her  rights  under  the  contract,  hav- 
ing taken  with  actual  notice.  In  this  state 
the  wife  may  acquire,  hold,  and  dispose  of 
her  separate  property  independent  of  the  will 
of  her  husband,  and  Is  not  bound  by  his  in- 
dependent acts  and  conduct  in  relation 
thereto. 

The  rule  in  this  respect  Is  well  stated  in 
Shew  v.  Call,  119  N.  C.  450,  28  S.  B.  83,  56 
Am.  St.  Rep.  678,  where  It  is  said: 

"The  case  states  that  the  husband  rented  and 
paid  rent  to  defendant's  devisor.  But  this  does 
not  make  the  plaintiff  his  tenant  Tenancy  is 
the  result  of  a  contract  between  the  landlord 
and  the  tenant,  whereby  in  legal  contemplation 
the  tenant  admits  the  title  of  the  lessor,  and 
will  not  allow  him  to  dispute  this  title  while 
he  still  remains  in  possession.  And  it  is  true 
that  this  estoppel  is  held  to  apply  to  privies  as 
well  as  to  the  original  lessee.  But  it  is  the  con- 
tract, followed  by  possession,  that  creates  the 
estoppel.  Possession  without  the  contract  will 
not. 

"But  the  plaintiff  is  not  affected  by  this  rule. 
She  made  no  contract  with  Call.  It  is  not 
contended  she  did.  And  though  she  is  the  wife 
of  Peyton  Shew,  she  is  no  privy  in  estate,  un- 
der or  through  him.  She  claims  no  estate 
through,  by,  or  under  his  contract  with  Call. 
Privy  means  a  privity  in  estate— a  property 
right  acquired  from  the  lessee  by  contract  or  in* 
beritance.  Bigelow  on  Estoppel,  p.  142.  A. 
may  be  the  son  of  B.,  but  this  creates  no  estop- 
pel unless  A.  takes  some  estate  under  B.,  ei- 
ther by  purchase  or  inheritance. 

"We  therefore  hold  that  the  plaintiff  is  not 
the  tenant  of  the  defendant,  nor  is  she  a  privy 
in  the  estate  under  her  husband,  and  is  not 
estopped  to  bring  and  prosecute  this  action." 

Mrs.  Sharshel  claims  under  an  undisputed 
contract  of  purchase,  and  her  rights  must  be 
determined  under  that  contract  alone.  If 
that  contract  has  not  been  forfeited,  she  has, 
under  the  circumstances  of  the  case,  the 
clear  right  to  rely  on  it  and  to  demand  its 
specific  enforcement. 

In  her  affidavit  to  secure  publication  of 
summons  in  the  divorce  suit,  Myrtle  Kuhring 
alleged  that  her  husband  was  a  fugitive  from 
justice,  and  that  she  knew  nothing  of  bis 


whereabouts  since  December  28,  1018,  and 
that  he  was  negotiating  with  a  gentleman 
from  Red  Cloud,  Neb.,  for  the  sale  of  his 
homestead.  This  affidavit  was  made  Feb- 
ruary 3,  1914. 

While  the  date  of  the  judgment  for  divorce 
and  alimony  does  not  appear,  yet  from  the 
date  of  this  affidavit  of  publication  it  is 
made  clear  that  such  judgment  could  not 
have  been  rendered  until  after  the  date  of  the 
lease  to  J.  W.  Sharshel,  March  12,  1914,  and 
therefore  at  the  time  of  its  execution  Myrtle 
Kuhring  could  have  had  no  right  or  title  to 
the  premises. 

We  now  come  to  the  question  as  to  whether 
or  not  under  the  testimony  appearing  in  the 
case  the  defendant  Lizzie  A  Sharshel  had 
forfeited  her  contract  of  purchase,  at  the 
time  of  the  institution  of  this  suit. 

The  contract  provided  that  the  deeds  were 
to  be  held  in  escrow  until  Kuhring  should  re- 
ceive and  record  his  final  receipt.  This  re- 
ceipt was  not  issued  until  February  1,  1914. 
On  that  date  Kuhring  was  a  fugitive  from 
justlve  and  has  been  such  ever  since. 

[4]  Apparently  it  was  assumed  when  the 
contract  was  executed,  that  the  receipt  would 
be  received  within  the  30  days  in  which  the 
$500  was  to  be  paid.  But  during  that  period, 
under  all  the  testimony,  Kuhring  was  a 
fugitive  from  Justice.  The  defendant  offered 
to  prove  by  two  witnesses,  J.  W.  Sharshel 
and  one  Higgins,  that  Sharshel,  as  her  agent, 
went  to  the  First  National  Bank  of  Yuma  on 
the  27th  day  of  December,  1913,  for  the 
purpose  of,  and  ready  and  willing  to,  make 
the  $500  payment  on  the  contract,  and  offered 
to  do  so,  and  that  such  offer  was  rejected  by 
the  court,  apparently  for  the  reason  that  the 
officer  so  refusing  was  Mr.  Campbell,  the 
president  of  the  bank,  and  at  the  time  of 
the  trial  deceased.  This  was  clearly  error, 
and  was  not  a  case  within  the  statute.  The 
testimony  went  to  the  matter  of  the  effort  to 
comply  with  a  contract,  in  which  Mr.  Camp- 
bell had  no  sort  of  personal  interest  what- 
ever. 

[5]  This  testimony  was  not  only  competent, 
but,  if  true,  would  have  established  that  the 
defendant  has  made  every  reasonable  effort 
to  perform  her  part  of  the  agreement.  This 
offer  to  pay  to  the  bank  which  held  the 
escrow  agreement  was  made  before  the  issu- 
ance of  the  receiver's  receipt,  and  therefore 
before  the  agreement  could  be  fully  complet- 
ed. The  bank  refused  to  receive  payment, 
and  Kuhring  was  a  fugitive. 

The  defendant  therefore  was  refused  ac- 
ceptance of  the  payment  by  the  escrow 
holder,  and  Kuhring  had  absconded.  The 
failure  to  perform  in  that  respect  was  not 
the  fault  of  defendant,  but  was  the  fault  of 
the  other  party  to  the  contract.  She  cannot 
be  held  liable.  Smith  v.  Roe,  7  Colo.  95, 
1  Pac  909. 

[i]  By  the  terms  of  the  contract,  the  ob- 
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ligations  of  both  parties  .were  concurrent 
Time  was  not  made  the  essence  of  the  agree- 
ment, and  therefore  It  cannot  be  so  construed. 
Byers  v.  Denver  Circle  R.  Co.,  13  Colo.  652, 
22  Pac  951.  Kuhrlng  is  not  a  party  to  this 
action.  He  and  ho  other  person  has  demand- 
ed the  payment  of  the  $500,  and  he  has  not 
asked  to  be  released  because  of  any  failure 
upon  the  part  of  Mrs.  Sharsbel  to  comply 
with  any  condition  of  the  agreement. 

[7]  A  forfeiture  is  strictly  construed 
against  the  one  who  asserts  it  Placer  Co.  v. 
Maxwell,  24  Colo.  87,  48  Pac  815. 

Under  the  state  of  facts  Mrs.  Sharshel  is 
clearly  in  position  to  demand,  in  a  proper 
proceeding  for  that  purpose,  the  specific  per- 
formance of  the  contract  It  will  be  observed 
that  the  contract  does  not  provide  for  for- 
feiture, and  none  will  be  inferred. 

The  sum  of  $500  and  the  agreed  incum- 
brance of  $1,500  upon  the  property  is  the  only 
interest  that  Kuhrlng  can  have  in  the  prem- 
ises under  the  contract  until  that  contract 
shall  have  been  lawfully  declared  to  be 
forfeited. 

There  are  two  questions  argued  which  we 
do  not  find  it  necessary  or  proper  to  deter- 
mine at  this  time.  It  is  first  urged  that  a 
personal  judgment  for  alimony  cannot  be 
recovered  in  a  divorce  proceeding  upon  con- 
structive service,  and,  further,  that  the  Judg- 
ment claims  of  Campbell  and  Helserman  & 
Son  are  invalid  as  being  based  upon  debts 
contracted  prior  to  the  issuance  of  the  home- 
stead patent  in  violation  of  the  federal  stat- 
ute. '  - 

However  these  matters  may  be  finally  de- 
termined, under  our  view  of  the  case  the 
rights  of  the  parties  are  subject  to  the  de- 
termination of  the  rights  of  Mrs.  Sharshel 
under  her  contract 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  permission  to  the  parties  to 
amend  their  pleadings  as  they  may  be  ad- 
vised. 

ALLEN,  J.,  dissenting. 
BURKE,  J„  not  participating. 


<106  Kan.  ») 

NELSON  v.  ELGIN  STATE  BANK.* 
(No.  21848.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Syllabus  by  the  Court.) 

1.  Banks  and  Banking  «=>112— Criminal 
Act  of  Cashier — Ratification  by  Deposi- 
tor. 

The  criminal  act  of  a  bank  cashier  in  ab- 
stracting funds  of  bis  bank  is  not  capable  of 
ratification  by  a  defrauded  depositor  to  whose 
account  the  funds  were  charged. 


2.  Banks  and  Banking  *=»154(8>— Deposits 
—Loan  by  Cashier— Authority— Ratifica- 
tion. 

The  evidence  examined,  and  held  sufficient  to 
sustain  a  verdict  implying  that  a  bank  cashier 
was  without  authority  to  lend  the  funds  of  a 
depositor,  and  that  the  depositor  did  not  ratify 
loans  which  he  claimed  he  did  make. 

Appeal  from  District  Court,  Chautauqua 
County. 

Action  by  Minnie  Loyd  Nelson  against  the 
Elgin  State  Bank.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

J.  A.  Ferrell,  of  Sedan,  for  appellant 
A.  D.  Neale,  of  Chetopa,  and  J.  Bl  Brooks, 
of  Sedan,  for  appellee. 

BUROH,  J.  The  action  was  one  to  recover 
a  bank  deposit  The  defense  was  that  the 
deposit  was  fully  paid  out  to  the  plaintiff 
personally,  or  upon  her  specific  order  and 
direction.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

[1,2]  The  defendant  collates  with  care, 
and  urges  upon  the  attention  of  the  court 
testimony  and  circumstances  tending  to 
prove  the  plaintiff  authorized  the  defend- 
ant's cashier  to  lend  the  money  standing  to 
her  credit  on  the  books  of  the  bank,  which 
he  did.  The  plaintiff  points  to  testimony 
and  circumstances  tending  to  disprove  the 
conferring  of  any  such  authority.  The  de- 
bate which  took  place  before  the  jury  is  re- 
newed here,  with  the  result  which  always 
attends  debates  of  that  kind.  The  evidence 
was  indeed  conflicting.  If  the  testimony  of 
the  plaintiff  were  not  fully  consistent  in  all 
details,  it  seems  the  defendant's  chief  wit- 
nesses were  scarcely  believed  at  alt  The 
Jury  has  resolved  the  matter.  All  this  court 
can  do  is  to  ascertain  whether  or  not  there 
was  substantial  evidence  which,  If  credited, 
supported  the  verdict,  and  there  was. 

The  defendant  contends  that  if  the  cashier 
did  not  in  fact  possess  antecedent  authority 
to  lend  the  plaintiff's  money,  the  plaintiff 
ratified  loans  which  he  did  make.  Knowl- 
edge of  the  facts  relating  to  the  transactions 
was  essential  before  intention  to  be  bound 
by  the  cashier's  conduct  could  be  imputed  to 
the  plaintiff,  and  the  court  so  instructed  the 
Jury.  The  story  of  how  the  plaintiff's  money 
was  actually  used,  of  how  she  was  kept  in 
Ignorance  of  the  truth  despite  repeated  ef- 
forts to  secure  an  explanation  of  what  had 
been  done,  and  of  how  the  defendant  tried  to 
overreach  her  at  the  end,  is  a  sordid  one, 
the  details  of  which  will  be  omitted.  It  is 
sufficient  to  say  the  jury  was  well  within 
Its  province  when  It  declined  to  bind  the 
plaintiff  by  ratification. 

The  cashier's  name  was  Black.  He  claim- 
ed he  lent  the  plaintiff's  money  to  two  men, 
Mallonee  and  Thompson.   The  books  of  the 
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bank  disclosed  that  the  money  was  trans- 
ferred from  the  plaintiff's  account  to  the 
account  of  Mallonee  and  Thompson.  There 
was  evidence  that  Mallonee  and  Thompson 
were  heavily  Indebted  to  Black,  to  the  bank, 
and  to  others,  and  needed  the' money.  There 
was  ground  for  the  Inference  that  the  no- 
tion of  a  loan  of  the  plaintiff's  money  to  Mal- 
lonee and  Thompson  by  virtue  of  authority 
given  Black  was  a  subterfuge  and  an  after- 
thought The  court  instructed  the  Jury  as 
follows: 

"If  you  believe  from  the  evidence  that  R.  W. 
Black  abstracted  from  the  bank  money  for  the 
purpose  of  crediting  the  account  of  Mallonee 
and  Thompson  on  the  books  of  the  bank,  but 
that  Mrs.  Nelson  had  not  directed  Black  to  loan 
her  money,  then  you  are  Instructed  that  the 
question  of  ratification  will  not  be  considered 
by  you." 

The  defendant  complains  of  this  Instruc- 
tion, which  was  based  on  section  44.  of  the 
banking  act,  making  it  a  felony  for  the  cash- 
ier of  a  bank  to  abstract  moneys  of  the 
bank.   Gen.  Stat  1015,  f  557. 

In  the  case  of  Howell,  Jewett  &  Co.  v. 
McCrle,  86  Kan.  636,  14  Pac  257,  59  Am. 
Rep.  684,  this  court  definitely  and  positively 
declined  to  recognize  ratification  of  a  crimi- 
nal act  done  without  authority,  in  such  a 
way  as  to  give  it  a  status  equivalent  to  that 
of  an  act  done  by  previous  authority.  The 
signature  to  a  mortgage  upon  a  woman's 
homestead  was  forged,  and  a  certificate  of 
her  acknowledgment  of  execution  of  the  in- 
strument was  forged.  In  the  opinion  it  was 
said: 

"We  will  not  stop  to  discuss  the  question  as 
to  whether  the  act  of  Stoner  in  signing  the 
name  of  his  wife  to  the  mortgage,  or  procuring 
some  other  person  to  do  so,  is  a  void  or  a  void- 
able act  and  if  void  not  subject  to  ratification. 
*  *  *  A  criminal  act  is  not  capable  of  ratifi- 
cation. •  •  *  We  will  not  temporise  or  refine 
with  this  question.  It  may  be  said  that  the 
wife  should  be  permitted  to  ratify  the  mortgage 
so  far  as  the  innocent  mortgagee  ia  concerned, 
he  having  no  knowledge  of  the  fraud;  but  the 
answer  to  this  is  that  both  the  signatures  to 
and  the  certificate  of  the  execution  and  acknowl- 
edgment of  the  mortgage  are  criminal  acts,  and 
cannot  be  ratified  for  any  purposes.  It  is  al- 
ways the  case  that  some  innocent  persons  suffer 
by  reason  of  the  commission  of  a  criminal  act 
for  no  good  results  can  flow  from  it,  nor  any 
rights  be  acquired  by  it  or  in  consequence  of  it. 
We  cannot  conceive  of  any  state  of  facts  or  any 
chain  of  circumstances,  except  it  possibly  be  by 
estoppel,  whereby  any  person  can  acquire  any 
interest  estate,  or  lien  upon  real  estate  by  an 
instrument  to  which  signatures  are  forged,  and 
a  false  certificate  of  acknowledgment  is  attach- 
ed." 86  Kan.  658,  654,  14  Pac  266,  59  Am. 
Rep.  584. 

The  doctrine  announced  in  the  McCrle 
Case  was  approved  and  applied  In  the  case 
of  Redden  v.  Tefft  48  Kan.  802,  29  Pac.  157, 


which  likewise  involved  forgery.  The  public 
policy  which  underlies  the  doctrine  makes 
it  peculiarly  applicable  to  crimes  committed 
by  bank  officers  In  dealing  with  funds  of 
their  banks. 

The  intimation  In  the  opinion  In  the  Mc- 
Crle Case  that  one  who  has  been  represent- 
ed by  another  without  authority  may  be- 
come bound  by  estoppel,  although  the  trans- 
action involved  crime,  is  In  accord  with  the 
authorities.  2  C.  J.  472.  In  this  Instance 
estoppel  was  neither  pleaded  nor  proved, 
and  the  instruction  was  properly  given. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


(106  Kan.  69) 

DOLNAK  v.  SONS  AND  DAUGHTERS  OP 
JUSTICE  et  al.   (No.  22013.) 

(Supreme  Court  of  Kansas.   June'  7,  1919.) 

(ByUabua  by  tkt  Court.) 

1.  Insurance  <8=>792— Fraternal  Benefit 
Society — Action  on  Certificate — Demtjb- 
beb  to  Evidence. 

In  an  action  against  a  fraternal  beneficiary 
society  upon  a  certificate  payable  upon  the  death 
of  the  holder,  the  defense  interposed  was  that 
the  beneficiary  had  accepted  a  payment  of  a 
part  of  the  amount  named  in  full  satisfaction 
of  his  claim.  The  plaintiff  in  reply  alleged 
mat  the  settlement  was  induced  by  fraud.  On 
the  trial  of  this  issue  the  plaintiffs  evidence 
showed  that  the  society  had  refused  payment  of 
the  full  amount  under  a  claim  on  its  part  that  it 
could  show  that  he  was  not  a  relative  of  the 
person  to  whom  the  certificate  had  been  issued, 
although  described  therein  as  her  nephew,  and 
that  he  had  been  instrumental  in  her  death; 
that  he  knowingly  accepted  the  less  amount  in 
full  satisfaction  of  his  demand,  and  was  induced 
thereto  in  part  by  the  consideration  that  if 
he  was  compelled  to  bring  suit  delay  and  ex- 
pense would  result  Held,  that  a  demurrer  to 
the  evidence  was  properly  sustained,  there  being 
nothing  to  show  fraud  or  mistake. 

2.  Compromise  and  Settlement  «=>18(8)— 
Fraud— Tendeb. 

Where  the  sole  defense  interposed  in  an 
action  on  a  money  demand  is  that  a  settlement 
in  full  had  been  made  in  consideration  of  the 
payment  of  a  part  thereof,  the  plaintiff  is  not 
required  to  tender  the  amount  received  in  order 
to  be  heard  upon  a  reply  seeking  to  avoid  the 
effect  of  the  settlement  on  the  ground  that  it  was 
procured  by  fraud. 


Appeal 
County. 


from  District  Court  Wyandotte 


Action  by  VInka  Dolnak  against  the  Sons 
and  Daughters  of  Justice,  A  V.  Lodge,  an 
National  President  of  the  Sons  and  Daugh- 
ters of  Justice,  A  V.  Lodge,  and  Henry  C. 
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Myers.  Demurrer  to  plaintiff's  evidence  sus- 
tained, and  he  appeals.  Affirmed. 

Ward  &  Glandon  and  David  F.  Carson,  all 
of  Kansas  City,  for  appellant. 

J.  B.  Tomlinson,  of  Independence,  for  ap- 
pellees. 

MASON,  J.  Eata  (ox  Katie)  Zebic  died 
while  a  member  of  the  Sons  and  Daughters 
of  Justice,  a  fraternal  beneficiary  society, 
her  certificate  for  $1,650  being  made  payable 
to  Vlnka  Dolnak,  described  as  her  nephew. 
The  society  paid  Dolnak  $1,000,  taking  from 
him  a  receipt  acknowledging  that  this  sum 
was  accepted  by  him  in  full  satisfaction  of 
his  claim.  Later  Dolnak  brought  action 
against  the  society  for  $650  as  the  balance 
due  him.  The  society  pleaded  the  settlement 
referred  to,  to  which  the  plaintiff  replied  that 
it  had  been  obtained  by  "fraud,  misrepre- 
sentations, and  impositions."  A  demurrer  to 
the  plaintiff's  evidence  was  sustained,  and 
he  appeals. 

The  plaintiff  has  some  knowledge  of  Eng- 
lish, but  is  not  proficient  In  it  His  testimo- 
ny was  given  In  part  with  and  in  part  with- 
out the  aid  of  an  interpreter.  Neither  .por- 
tion as  preserved  In  the  record  reads  very 
smoothly,  but  there  is  no  real  difficulty  in 
arriving  at  the  essential  meaning  of  either. 
The  interpreter  gave  this  version  of  his 
statement  of  the  reason  why  he  took  the  $1,- 

000  in  lieu  of  $1,650: 

"He  said  they  scared  him;  he  said  he  told 
him  that  the  lawyers  would  get  half  and  maybe 
more,  and  be  said  that  he  never  been  in  court 
before  and  they  just  got  him  scared;  that  is 
why  he  took  the  money,  the  $1,000.  •  *  • 
He  said  that  Dr.  Lodge  [the  society's  representa- 
tive] scared  him  with  this,  there  were  quite  a 
few  people  that  were  against  him,  that  they 
were  going  to  prove  that  he  was  not  any  rela- 
tion at  all  to  this  woman;  not  only  that,  but 
that  he  maybe  killed  her;  and  that  scared 
him,  and  he  said  he  just  took  the  money." 

Speaking  for  himself,  the  witness  said: 

"I  says,  'I  want  my  money.'  He  [Dr.  Lodge] 
says  I  can't  give  that  money  somebody  against 
me,  I  don't  know  who,  I  can't  get  that  money, 
but  maybe  that  money  go  in  courthouse,  maybe 
stay  about  two  years  and  maybe  more,  and  he 
don't  want  trouble  with  you,  you  know  I  stick 
to  you,  something  like  that,  he  says;  the  best 
thing  you  do  to  settle  the  insurance.  •  *  * 
He  says  somebody  against  me,  maybe  I  kill 
that  woman,  something  like  that,  when  she  get 
killed,  you  know.  Lots  of  people  against  me,  he 
says,  like  that.  He  don't  know  who  against  me, 
nobody  against  me,  I  don't  know  who  was  that. 
•  •  •  He  says  maybe  that  war  all  over,  may- 
be I  get  that  money ;  that  money  stay  in  court, 
the  court  and  lawyer  eat  your  money,  he  says; 

1  never  been  in  courthouses  before,  you  know. 
The  lawyer  will  eat  your  money,  if  you  want  the 
lawyer,  maybe  you  get  half  your  money,  some- 
thing like  that;  yon  loss  anyway,  if  you  don't 
want  to  settle  for  $1,000.  I  received  $1,000.  I 
took  the  $1,000;  they  scared  me.  He  said  that 


all  the  money  would  be  gone  to  the  court  is 
why  I  took  this  $1,000.  I  believed  what  they 
told  me.  I  never  been  in  court  before.  He  says 
they  said  they  would  put  it  in  the  court  he  said 
until  the  war  is  over,  and  then  I  will  have  to 
need,  he  said,  a  lawyer." 

[1]  L  From  this  evidence  it  Is  clear  that, 
however  ignorant  the  plaintiff  may  have 
been,  he  understood  that  the  society  refused 
to  pay  the  full  amount  of  his  claim  without 
a  suit,  giving  as  a  reason  that  it  might  be 
able  to  prove  that  he  was  responsible  for 
the  death  of  the  holder  of  the  certificate,  or 
that  he  was  not  related  to  her,  that,  if  he 
accepted  the  smaller  amount,  he  took  it  in 
satisfaction  of  his  entire  claim ;  and  that  to 
induce  him  to  do  so  it  was  represented  to 
him  that  if  he  brought  an  action  it  would  in- 
volve delay  and  the  expense  of  employing  an 
attorney. 

If  the  society  could  have  shown  that  the 
plaintiff  was  not  a  relative  of  Kata  Zebic, 
or  that  he  had  caused  her  death,  it  would 
have  been  relieved  of  all  liability  to  him. 
The  fact  that  it  might  in  that  case  have  been 
liable  for  the  full  amount  to  some  one  else 
does  not  affect  the  matter.  The  defense 
which  it  proposed  to  make  was  legally  suf- 
ficient and  one  it  had  a  right  to  Interpose. 
The  argument  that  a  compromise  would 
avoid  delay  and  expense  was  legitimate.  We 
do  not  regard  the  evidence  as  making  a 
prima  facie  case  for  the  avoidance  of  the 
settlement  There  is  nothing  to  indicate  that 
in  disputing  the  plaintiff's  claim  the  defend- 
ant acted  in  bad  faith.  No  fraud  or  mistake 
is  shown.  No  statement  made  by  the  soci- 
ety's representative  was  untrue.  A  mere 
showing  that  the  plaintiff  was  the  nephew  of 
the  holder  of  the  certificate  and  that  he  was 
not  instrumental  in  her  death — In  other 
words,  that  he  had  a  valid  claim  for  the  full 
amount — is  not  a  ground  for  setting  aside 
the  compromise.  Odrowski  v.  Swift  &  Co., 
00  Kan.  163,  162  Pac.  268;  12  C.  J.  324  ;  5 
R.  C.  L.  803. 

"Where  a  claim  is  unliquidated  or  in  dispute, 
payment  and  acceptance  of  a  leas  sum  than 
claimed  in  satisfaction  operates  as  an  accord 
and  satisfaction,  in  the  absence  of  fraud,  artifice, 
mistake,  or  imposition,  as  the  rule  that  the  re- 
ceiving of  a  part  of  the  debt  due,  under  an 
agreement  that  the  same  shall  be  in  full  satis- 
faction, is  no  bar  to  an  action  to  recover  the 
balance,  does  not  apply,  where  plaintiff's  claim 
is  disputed  or  unliquidated.  Under  these  cir- 
cumstances there  is  a  sufficient  consideration  for 
the  settlement  The  fact  that  the  creditor  was 
not  legally  bound  to  make  any  abatement  of  his 
claim,  or  that  the  amount  accepted  was  much 
less  than  the  creditor  was  entitled  to  receive 
and  would  have  recovered  had  he  brought  ac- 
tion, or  that  he  was  induced  to  accept  a  part 
of  his  claim  by  fear  that  he  would  lose  the 
whole  of  It  does  not  in  any  way  affect  the  oper- 
ation of  the  rule,  and  it  is  of  no  importance 
which  of  the  parties  was  right  in  his  conten- 
tion."   10.  J.  551-558. 


Digitized  by 


Kan.) 


SCHLAUDT  v.  HAffTMAN 
(181  P.) 


547 


[2]  2.  The  defendant  urges  as  a  further 
ground  for  affirming  the  rule  sustaining  the 
demurrer  to  the  evidence  that  the  plaintiff 
was  required  to  tender  a  return  of  the  mon- 
ey he  had  received  In  the  settlement  before 
he  could  be  heard  in  an  action  brought  to 
set  it  aside  as  fraudulent  It  concedes  that 
to  hold  this  would  Involve  the  overruling  of 
Carver  v.  Fraternal  Citizens,  103  Kan.  824, 
176  Pac.  634,  and  asks  a  re-examination  of 
that  case.  There,  as  here,  the  defendant  re- 
sisted the  payment  of  the  whole  amount  of 
the  plaintiff's  claim  solely  in  reliance  upon 
the  compromise.  This  situation  therefore 
was  presented:  If  the  plaintiff  prevailed, 
there  could  be  no  occasion  for  the  return  of 
the  money,  because,  the  settlement  having 
been  set  aside,  no  defense  to  the  payment  of 
the  full  amount  remained;  and,  if  the  de- 
fendant prevailed,  there  could  be  no  occasion 
for  its  return,  because,  the  settlement  having 
been  upheld,  It  was  properly  made  thereun- 
der. If  the  defendant  had  pleaded  and  re- 
lied upon  a  defease  which,  if  sustained,  would 
have  entitled  him  to  a  recovery  of  the  mon- 
ey that  had  been  paid,  a  different  question 
would  have  been  presented.  It  could  then 
have  been  argued  with  some  plausibility  that, 
if  the  compromise  should  be  set  aside  and  it 
should  be  adjudged  that  the  defendant  owed 
nothing,  the  plaintiff  might  be  enabled  to  re- 
tain the  benefit  of  the  settlement  and  at  the 
same  time  cause  it  to  be  annulled. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(105  Kan.  112) 

SCHLAUDT  t.  HARTMAN  et  al 

(No.  22206.) 

(Supreme  Court  of  Kansas.  June  7,  1919.) 

(ByUabut  by  the  Court.) 

appeal  and  ebbob  <8=>1010(1)— finding  of 
Tbial  Coubt— Review. 

The  rule  is  followed  that,  where  the  find- 
ing of  a  trial  court  i8  sustained  by  sufficient  evi- 
dence, this  court  is  bound  by  that  finding,  al- 
though, under  the  same  evidence,  a  different 
conclusion  might  have  been  reached. 

Appeal  from  District  Court,  Reno  County. 

Action  by  A.  A.  Schlaudt  against  John 
Hartman  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

XL  T.  Foote,  of  Hutchinson,  for  appellant. 
C.  M.  Williams  and  D.  C.  Martindell,  both 
of  Hutchinson,  for  appellees. 


MARSHALL,  J.  The  plaintiff  appeals 
from  a  Judgment  refusing  to  confirm  a  sher- 
iff's sale  of  real  property  and  setting  aside 
that  sale.  The  sale  had  been  made  pursuant 
to  a  levy  under  an  execution  Issued  on  a 
judgment  rendered  in  favor  of  the  plaintiff 
and  against  the  defendants.  The  defendants* 
claimed,  and  the  court  found,  that  the  prop- 
erty was  their  homestead.  The  plaintiff  con- 
tended that  the  property  was  not  the  de- 
fendants' homestead,  and  that  contention  is 
now  presented  to  this  court.  This  necessi- 
tates an  examination  of  the  evidence  to  see 
whether  there  was  evidence  sufficient  to  sup- 
port the  finding  of  the  court.  The  only  oral 
evidence  abstracted  is  that  of  the  defend- 
ants. Their  evidence  showed  that  John  Hart- 
man  purchased  the  property  in  1876 ;  that  he 
lived  thereon  with  his  family  for  more  than 
30  years;  that  the  defendants  then  left  the 
property  in  question  and  went  to  a  farm 
which  Hartman  rented  in  Reno  county ;  that 
the  defendants  lived  on  several  rented  farms 
in  that  county,  and  afterward  moved  back 
to  Hutchinson,  but  did  not  move  onto  the 
premises  in  controversy  until  about  the  time 
the  execution  was  levied  thereon ;  that  when 
the  defendants  moved  to  the  country,  they 
went  for  John  Hartman' s  health ;  that  during 
all  of  the  time  they  were  absent  from  the 
property  in  controversy  they  intended  to 
move  back  onto  it ;  that  for  that  reason  they 
had  not  sold  It;  and  that  they  did  not  ac- 
quire a  homestead  elsewhere.  That  evidence 
tended  to  show  that  the  homestead  had  not 
been  abandoned.  However,  there  was  evi- 
dence which  did  tend  to  show  that  the  home- 
stead had  been  abandoned.  That  evidence 
showed  that  John  Hartman  rented  the  prop- 
erty to  other  parties;  that  he  voted  in  the 
several  townships  in  the  county  in  which  he 
lived;  that  he  was  elected  road  overseer  in 
one  of  those  townships ;  that  he  was  a  can- 
didate for  the  office  of  sheriff  in  Reno  coun- 
ty, and  advertised  himself  as  a  farmer  candi- 
date from  the  township  in  which  he  was  then 
living. 

Under  the  evidence,  it  was  the  duty  of  the 
trial  court  to  determine  whether  or  not  the 
homestead  had  been  abandoned.  There  was 
evidence  on  which  the  court  could  find  ei- 
ther way.  That  compels  this  court  to  apply 
the  rule  that,  where  the  finding  of  a  trial 
court  Is  sustained  by  sufficient  evidence,  this 
court  is  bound  by  that  finding,  although,  un- 
der the  same  evidence,  a  different  conclusion 
might  have  been  reached.  S afford  v.  Tib- 
betts,  104  Kan.  224,  178  Pac.  618.  Numerous 
other  cases  might  be  cited. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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(105  Kan.  127) 

COX  v.  CHALFANT.  (No.  22225.) 

(Supreme  Court  of  Kansas.  June  7,  1919.) 

(Syllabus  by  the  OourtJ 

Bbokebs  <f=>94— Broker's  Contract  to  Sell 
— Authority. 
In  answer  to  an  inquiry,  the  owner  of  a 
tract  of  land  wrote  a  real  estate  agent:  "I 
will  sell  the  N.  E.  %   •   *   *  for  f2,800  net 
to  me.    This  for  immediate  acceptance"— and 
signed  his  name.    Held  not  to  constitute  au- 
thority for  such  agent  to  bind  the  owner  by  a 
written  contract  to  sell  to  a  third  party- 
Appeal  from  District  Court,  Elk  County. 

Action  by  J.  M.  Cox  against  William  Chal- 
fant Jr.  Demurrer  to  petition  sustained, 
and  plaintiff  appeals.  Affirmed. 

.  I.  N.  Jett,  of  Elk  City,  and  Thomas  E. 
Wagstaff,  of  Independence,  for  appellant 
Wicker  &  Badger,  of  Eureka,  O.  B.  Craw- 
ley, of  Howard,  and  Chester  Stevens,  of 
Independence,  for  appellee. 

WEST,  J.  In  answer  to  an  inquiry  the 
defendant  wrote  to  L.  B.  Davis: 

*T.  W.  Marshall  &  Co.,  Investments. 
•  "West  Chester,  Pa.,  April  20,  1918. 
"William  Chalfant  Jr. 

"Mr.  L.  B.  Davis,  Elk  City,  Kansas— Dear 
Sir:  I  have  your  letter  of  April  17,  and  note 
contents.  I  will  sell  the  N.  E.  %  of  22—31—13, 
Elk  county,  Kansas,  for  $2,800  net  to  me.  This 
for  immediate  acceptance. 

"Yours  truly,       William  Chalfant,  Jr.H 

The  plaintiff,  J.  M.  Cox,  alleged  that  he 
entered  into  a  written  agreement  with  Davis, 
agent  for  Chalfant,  for  the  sale  of  the  prop- 
erty for  $2,800,  paying  $500  cash,  with  an 
agreement  to  furnish  abstract  of  title  to  the 
land — 

"showing  title  to  be  perfect  and  dear  of  all  in- 
cumbrances or  liens  of  any  kind  or  nature. 
•  •  • 

"It  is  also  agreed  to  by  the  second  party,  upon 
the  delivery  of  said  deed  and  abstract,  to  pay 
oyer  to  the  said  first  party,  through  the  First 
National  Bank  of  Elk  City,  Kansas,  acting  as 
agent  for  the  first  and  second  parties,  the  re- 
mainder, $2,400  balance  due. 

"I*  B.  Davis, 
"Agent  for  William  Chalfant,  Jr. 

"J.  M.  Cox." 

Failure  of  the  defendant  to  comply  was  al- 
leged. To  this  petition  a  demurrer  was  sus- 
tained, and  the  plaintiff  appeals. 

It  is  said  that  the  demurrer  was  sustained 
because  Davis  had  no  written  authority  to 
bind  Chalfant,  and  that  the  contract,  there- 
fore, was  within  the  statute  of  frauds.  While 
the  agent  might  have  claimed  his  commis- 
sion for  procuring  a  purchaser,  we  do  not 


find  any  authority  for  him  to  enter  into  any 
contract  of  sale  on  behalf  of  the  owner.  As- 
suming that  Davis  was  known  to  Chalfant  to 
be  a  real  estate  agent,  the  letter  amounted 
to  a  listing  of  the  property  for  sale  on  the 
terms  set  forth. 

"A  real  estate  broker  or  agent  •  •  *  has 
no  implied  authority  to  bind  the  principal  by 
signing  a  contract  of  sale."  Sullivant  v.  Jahren, 
71  Kan.  127,  79  Pac  1071,  SyL  1. 

The  terms  of  the  contract,  at  least  as  to 
the  abstract,  the  place  of  payment,  and  the 
mutual  agency  of  the  Elk  City  Bank,  were 
not  embraced  in  the  letter.  In  Greenawalt 
v.  Este,  40  Kan.  418,  19  Pac  803,  It  was  held 
that  the  agent,  in  the  absence  of  any  stipu- 
lation, had  no  authority  to  make  the  pur- 
chase price  payable  elsewhere  than  at  ths 
place  of  the  owner's  residence. 

But,  aside  from  these  matters,  the  author- 
ity of  the  alleged  agent  was  no  broader  than 
the  quoted  letter.  The  document  is  a  state- 
ment of  a  willingness  to  sell  on  the  terms 
specified,  but  does  not  attempt  or  purport 
to  clothe  the  addressee  with  any  power  to 
make  a  contract  of  sale  for  the  writer.  In- 
deed, the  contract  itself  states  that  it  is  be- 
tween Cox  and  Davis,  agent  for  Wm.  Chal- 
fant, or  Chalfant's  heirs,  and  is  not  signed 
"Chalfant,  by  Davis,  Agent,"  but  "Davis, 
Agent  for  Wm.  Chalfant,  Jr."  Hence,  neither 
the  letter  nor  the  contract,  presumably  pre- 
pared by  Davis,  shows  authority  or  expresses 
an  attempt  to  contract  in  the  name  of  the 
defendant  In  Helling  v.  Darby,  71  Kan. 
107,  79  Pac.  1073,  the  owner  wrote  to  the  real 
estate  agents: 

"I  must  have  $1,600  (sixteen  hundred  dollars) 
In  cash.  You  can  have  all  you  get  over  and 
above  that  and  I  reserve  the  crop." 

It  was  said  (71  Kan.  108,  79  Pac.  1074): 

"The  letter  written  by  Darby  to  plaintiffs  did 
not  give  to  the  latter  an  exclusive  right  to  sell 
the  land,  nor  did  it  authorize  them  to  enter  into 
a  contract  of  sale  in  Darby's  name  which  would 
be  binding  on  him.  They  were  empowered  to 
find  a  purchaser  only." 

See,  also,  Brown  v.  Gilpin,  75  Kan.  773, 
90  Pac.  267,  and  cases  cited;  Corley  v. 
Ehlers,  99  Kan.  748,  163  Pac.  140;  Scfauh- 
macher  v.  Lebeck,  103  Kan.  458,  173  Pac. 
1072,  L.  R.  A.  1918F,  788 ;  McCarter  v.  Rog- 
ers, 104  Kan.  204,  178  Pac  621. 

In  Singleton  v.  Hill  and  others,  91  Wis. 
51,  64  N.  W.  588,  51  Am.  St  Rep.  868,  relied 
on  by  the  plaintiff,  the  owner  wrote  a  let- 
ter to  his  agent  accepting  an  offer  made  by 
a  purchaser,  and  after  notification  of  such 
acceptance  by  the  agent  who  received  a  pay- 
ment and  put  the  purchaser  in  possession, 
the  seller  conveyed  to  another,  who  had 
knowledge  of  the  facts.  The  letter  making 
the  offer,  with  the  one  accepting  it  were 
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properly  held  a  sufficient  memorandum  under 
the  statute  of  frauds  as  it  then  existed  in 
Wisconsin.  But  the  decision  is  not  applica- 
ble to  the  situation  presented  by  the  record 
now  before  us. 

The  demurrer  was  properly  sustained,  and 
the  ruling  is  affirmed. 

All  the  Justices  concurring. 


(105  Kan.  SI) 

REISACKER  t.  REISACKER.  (No.  21984.)* 
(Supreme  Court  of  Kansas.    June  7,  1910.) 

(Syllabus  ly  the  Court.) 

1.  Decree  of  Divorce— Evidence. 

The  evidence  examined,  and  held  to  justify 
the  granting  of  the  divorce. 

2.  Divorce  «=>240(1)— Award  of  Alimony— 
Propriety. 

The  award  of  alimony,  in  view  of  all  the 
evidence  and  circumstances  shown,  held  proper. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  for  divorce  by  Peter  Reisacker 
against  Sallie  E.  Reisacker.  Decree  for  plain- 
tiff allowing  defendant  alimony,  and  defend- 
ant appeals.  Affirmed. 

Francis  E.  Howe,  of  Kansas  City,  for  ap- 
pellant. 

George  W.  Littick,  of  Kansas  City,  for  ap- 
pellee. 

WEST,  J.  The  defendant  appeals  from 
a  decree  granting  the  plaintiff  a  divorce  and 
giving  the  defendant  $600  alimony,  claiming 
that  the  evidence  did  not  justify  the  former, 
and  that  the  latter  was  too  small  a  sum  in 
view  of  what  she  had  contributed  to  the 
plaintiff's  estate. 

[1]  Both  parties  were  of  mature  years,  and 
each  had  children  by  a  former  spouse.  After 
their  marriage  in  1912  the  record  shows  a 
most  wretched  condition  of  affairs.  What- 
ever might  be  said  of  the  plaintiff's  conduct, 
there  was  abundant  evidence  to  justify  the 
granting  of  the  divorce  on  account  of  the  de- 
fendant's cruelty  and  gross  neglect  of  duty. 
To  state  or  even  quote  from  this  evidence 
would  not  tend  to  edification  and  is  not  nec- 
essary. 

[2]  The  defendant  testified  that  she  had 
furnished  to  the  plaintiff  certain  sums  of 
money  received  for  property  formerly  owned 
by  her,  but  It  is  not  clear  either  from  the  ab- 
stract or  briefs  how  much  she  claimed  these 
sums  amounted  to,  though  apparently  some- 
what in  excess  of  $500.  The  plaintiff  testi- 
fied that  she  had  not  increased  his  estate,  but 
that  she  had  cost  him  at  least  $1,400,  and 


that  he  owed  $1,400  with  two  years*  back 
taxes.  The  value  of  his  land  was  by  other 
witnesses  fixed  at  $2,500.  This  would  leave 
him  an  estate  of  $1,100,  and  the  award  of 
$500  alimony— the  plaintiff  being  required  to 
pay  the  costs  said  to  amount  to  $171.45  and  a 
fee  of  $150  to  the  defendant's  attorney — seems 
as  severe  on  the  plaintiff  and  as  liberal  to  the 
defendant  as  equity  and  good  conscience  re- 
quire. 

The  decree  is  affirmed. 
All  the  Justices  concurring. 


(106  Kan.  99) 

BECKER  v.  KANSAS  CASUAI/TY  ft  SURE- 
TY CO.    (No.  22198.)  • 

.(Supreme  Court  of  Kansas.   June  7,  1919.) 

(ByUalut  by  the  Court.) 

L  Insurance  «=>250U>— Health  and  Ac- 
cident Policy— Construction  of  Statute. 
The  statute  (Laws  1907,  c,  226)  which  pro- 
vides in  effect  that  no  misrepresentation  made 
in  obtaining  a  policy  on  the  lives  of  persons 
shall  be  deemed  material  or  render  the  policy 
void  unless  the  matter  misrepresented  shall 
have  actually  contributed  to  the  contingency 
on  which  the  policy  is  to  become  due  applies  to 
a  policy  issued  by  a  health  and  accident  insur- 
ance company  giving  indemnity  for  lose  of  life 
by  accidental  means. 

2.  Insurance  ©=253  —  Health  and  Acci-  / 
dent  Insurance— Application— Misrepre- 
sentations. 

The  application  for  insurance  contained 
statements  as  to  existing  physical  conditions 
and  of  things  done  and  that  had  not  been  done 
by  the  insured,  "except  as  herein  stated."  No 
exceptions  were  stated,  but  the  statements 
were  followed  by  check  marks.  It  is  held  that 
the  statements  -so  made  are  to  be  regarded  as 
positive  declarations  of  fact,  and  that  they  con- 
stitute a  part  of  the  contract  of  insurance. 

3.  Insurance  «=>800— Health  and  Accident 
Insurance  —  Misrepresentations  —  Ma- 
teriality. 

False  representations  by  the  insured  which 
affect  the  moral  risk,  such  as  that  he  had  not 
applied  for  or  taken  out  other  insurance  of 
the  same  kind,  or  that  he  had  never  received 
indemnity  for  accident  or  illness,  while  they 
cannot  be  regarded  as  having  directly  contrib- 
uted to  the  accidental  death  of  the  insured, 
are  not  within  the  scope  or  purpose  of  the  stat- 
ute mentioned,  and  are  not  rendered  immate- 
rial by  the  statute. 

Johnston,  C.  J.,  dissenting. 

Appeal   from   District   Court,  Sedgwick 
County. 

Action  by  Carrie  B.  Becker  against  the 
Kansas  Casualty  &  Surety  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
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Reversed,  with  direction  to  enter  judgment 
for  defendant 

Stanley,  Stanley  &  Hegler,  and  Geo.  L. 
SiefUn,  all  of  Wichita,  and  William  Mor- 
heiser,  of  Chicago,  111.,  for  appellant 

Wilson.  Madalene  &  Hudson,  of  Wichita, 
for  appellee. 

JOHNSTON,  a  J.  Carrie  B.  Becker  was 
the  beneficiary  in  an  accident  and  health  in- 
surance policy  procured  by  her  husband, 
Jacob  P.  Becker,  in  the  Kansas  Casualty  and 
Surety  Company.  He  sustained  bodily  in- 
juries from  external,  violent  and  accidental 
means,  namely,  a  gunshot  wound  from  which 
he  died,  and,  the  company  denying  liability, 
this  action  was  brought.  The  company  an- 
swered that  the  statements  made  by  the  In- 
sured in  the  application  for  the  policy  which 
were  warranted  to  be  true  were  in  fact  false, 
and  therefore  the  policy  was  void.  The  case 
was  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  and  it  was  decided  that 
statements  7,  9,  and  11  In  the  application 
were  untrue  and  would  have  had  the  effect 
of  avoiding  the  policy  but  for  the  provisions 
of  chapter  226  of  the  Laws  of  1907,  which 
provides,  in,  substance,  that  misrepresenta- 
tions made  in  securing  a  life  insurance  policy 
shall  not  be  deemed  material  unless  the 
misrepresentations  shall  contribute  to  the  in- 
jury or  death  of  the  insured.  Gen.  Stat  1915, 
S  5290.  The  court  held  that  this  statute  ren- 
dered the  misrepresentations  immaterial,  as 
their  falsity  did  not  in  any  way  contribute 
to  the  death  of  the  insured,  and  hence  judg- 
ment was  given  in  favor  of  the  plaintiff. 
Both  parties  appeal  from  the  decision,  the 
plaintiff  contending  that  the  agreed  facts  did 
not  support  the  findings  as  to  the  falsity  of 
representations  made  by  the  insured,  and 
that  the  findings  were  not  such  as  to  render 
the  policy  void,  and  the  defendant  contending 
that  the  statute  cited  did  not  apply  to  policies 
of  the  kind  in  question,  and,  even  if  appli- 
cable, did  not  make  the  representations  im- 
material. 

[1]  The  scope  of  the  statute  may  be  first 
considered.  It  is  contended  that  hi  the 
enactment  the  Legislature  had  In  mind  only 
strict  life  insurance  contracts  based  upon 
medical  examinations  as  well  as  upon  the 
statements  and  warranties  of  the  Insured. 
Attention  is  called  to  the  title  of  the  act  which 
is  "An  act  in  relation  to  life  insurance,"  etc., 
without  mention  of  health  or  accident  insur- 
ance. It  will  be  observed  that  the  act  does 
not  purport  to  be  an  amendment  of  the  stat- 
ute relating  expressly  to  old  line  life  insur- 
ance. It  Is  an  independent  act  which  con- 
tains nothing  indicating  that  its  provisions 
are  to  apply  to  any  particular  kind  of  life 
Insurance.  It  provides: 

"No  misrepresentations  made  in  obtaining  or 
securing  a  policy -of  insurance  on  the  life  or 
Uvea  of  any  person  or  persons,  citizens  of  this 


state,  shall  be  deemed  to  be  material  or  render 
the  policy  void  unless  the  matters  misrepre- 
sented shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to 
become  due  and  payable."  . 

The  act  is  not  only  independent,  but  it  is 
general  in  its  terms  and  covers  any  policy 
on  the  lives  of  persons  who  are  citizens  of 
the  state.  In  express  terms  the  policy  pro- 
vided for  "indemnity  for  loss  of  life"  by  ac- 
cidental means,  and  the  fact  that  it  also  pro- 
vided indemnity  for  accidental  injuries  not 
resulting  in  death  does  not  take  it  out  of  the 
purview  of  the  act.  The  defendant  agreed 
to  pay  insurance  on  the  lives  of  its  policy 
holders,  and  the  policy  is  not  only  within  the 
express  terms  of  the  act,  but  such  insurance 
was  manifestly  within  the  contemplation  of 
the  Legislature  which  passed  it 

[2, 3]  In  view  of  the  application  of  the  act 
to  such  insurance  were  the  misrepresenta- 
tions of  the  insured  material  and  fatal  to  a 
recovery  by  the  plaintiff?  In  the  application 
of  the  insured  he.  warranted  that  the  state- 
ments made  were  true,  and  agreed  that  if 
any  of  those  made  in  the  schedule  of  war- 
ranties were  untrue,  the  policy  would  be  void. 
Item  No.  7  of  the  application  was. 

"I  have  no  insurance  in  this  company  and  no 
other  health  or  accident  insurance,  nor  have  I 
any  other  application  therefor  pending  except 
as  herein  stated.      V  " 

No  exception  followed  this  statement  but 
in  the  space  left  for  the  answer  was  the 
check  mark  indicated.  The  statement  was 
untrue,  in  this,  that  he  had  applied  for  in- 
surance in  another  health  and  accident  com- 
pany 16  days  before  the  application  herein 
was  made.  No  certificate  had  been  received 
by  him  from  the  other  company  at  the  time 
of  the  application  to  the  defendant  company, 
but  a  certificate  was  issued  under  the  former 
application  6  days  afterwards,  and  of  that 
application  and  certificate  the  defendant  had 
no  notice  until  after  the  death  of  the  insured. 

Item  No.  9  was: 

"I  have  never  received  indemnity  for  acci- 
dent or  illness  except  as  herein  stated.      V  " 

No  exception  was  named,  but  following  the 
statement  was  the  V-shaped  check  mark.  He 
had  received  an  indemnity  of  $25  for  a  bruis- 
ed knee  about  10  years  before  that  time  from 
another  company. 

Item  No.  11  in  the  application  was: 

'T  have  never  been  ruptured  *  *  •  ex- 
cept as  herein  stated.      V   .  " 

Nothing  In  the  nature  of  an  exception  was 
written,  but  in  the  space  for  exception  or  re- 
sponse was  a  check  mark.  It  was  a  fact  that 
he  had  been  ruptured  about  30  years  before 
the  application  to  the  defendant  company 
was  made. 

In  the  agreed  facts  it  was  stipulated  that 
the  application  was  filled  out  by  the  defend- 
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ant  company  and  signed  by  the  insured,  and 
the  blank  spaces  therein  were  filled  out  by 
the  defendant  company,  and  were  also  signed 
by  the  Insured.  It  is  the.  contention  of  the 
plaintiff  that  the  items  or  statements  men- 
tioned were  questions  which  were  not  an- 
swered, as  the  check  marks  cannot  be  regard- 
ed as  answers  or  representations  of  the  in- 
sured. These  items  are  not  interrogative  in 
form,  but  are  declarations,  and,  there  being 
no  exceptions,  they  must  be  taken  as  the 
representations  and  warranties  of  the  in- 
sured. The  trial  court  held  that  the  state- 
ments were  not  unanswered  questions,  but 
were  positive  and  absolute  declarations  of 
fact,  and  doubtless  they  were  so  understood 
by  both  parties  to  the  contract  when  the  ap- 
plication was  signed. 

The  representations  having  been  made  and 
being  untrue,  the  question  arises  are  they 
rendered  innocuous  by  the  statute  quoted. 
Under  It  the  misrepresentations  are  immate- 
rial unless  the  matter  misrepresented  actual- 
ly contributed  to  the  accidental  death  Of  the 
insured.  It  is  the  view  of  the  court  that 
false  representations  as  to  a  physical  condi- 
tion which  was  in  no  way  related  to  the 
death  of  the  insured  do  come  within  the 
exemption  of  the  statute  and  would  not  de- 
feat the  policy.  For  instance,  an  untrue 
statement  that  he  had  never  suffered  from 
rheumatism  could  not  be  considered  as  hav- 
ing contributed  to  accidental  death  from  a 
gunshot  wound.  Statement  No.  U  Is  an 
Illustration  of  that  view.  The  untrue  repre- 
sentation that  he  had  never  been  ruptured 
was  rendered  immaterial  because  the  matter 
of  rupture  had  no  relation  to  the  accidental 
death  of  the  insured  and  cannot  be  said  to 
have  contributed  to  It  The  court  holds  that 
a  different  rule  applies  whether  the  facts  mis- 
represented or  fraudulently  concealed  are 
such  as  Increase  the  moral  risk,  and  which, 
if  known  by  the  insurer,  would  probably  have 
prevented  the  Issuance  of  the  policy.  Mis- 
representations of  this  character,  although 
they  do  not  directly  contribute  to  the  con- 
tingency of  death,  are  deemed  not  to  be  with- 
in the  purpose  of  the  statute.  Such  misrepre- 
sentations never  can  contribute  to  the  con- 
tingency insured  against,  and  therefore  it  is 
held  that  the  statute  does  not  apply  to  or 
render  them  harmless. 

Statement  No.  7  is  of  the  same  character. 
The  false  representation  that  he  had  no  ac- 
cident or  health  Insurance  at  the  time  and 
had  no  application  for  such  Insurance  pend- 
ing is  not  contributing  matter,  but  does  not 
come  within  the  scope  and  purpose  of  the 
statute.   It  is  a  material  representation,  as 


the  company  might  well  have  declined  the 
risk  upon  one  who  was  bargaining  for  a  great 
deal  of  such  insurance,  and  that  application 
was  so  recent  that  it  must  have  been  a  con- 
scious rather  than  an  innocent  misrepresenta- 
tion. 

Statement  No.  9,  to  the  effect  that  he  had 
never  received  indemnity  for  accident  or  ill- 
ness, and  which  was  untrue,  falls  within  the 
same  rule,  and  is  deemed  to  be  one  of  the 
matters  that  in  no  event  could  have  contrib- 
uted to  the  contingency  against  which  the 
insurance  was  taken,  and  is  not  rendered  im- 
material by  the  statute. 

It  is  the  view  of  the  court  that  the  mis- 
representations defeat  a  recovery  by  the 
plaintiff,'  and  therefore  the  judgment  Is  re- 
versed, with  directions  to  enter  judgment  for 
the  defendant 

BURGH,  MASON,  PORTER,  WEST,  MAR- 
SHALL, and  DAWSON,  JJ.,  concurring. 

JOHNSTON,  O.  J.  (dissenting).  In  my 
view  the  statute  applies  to  all  misrepresenta- 
tions made  in  securing  a  policy  of  Insurance 
except  those  which  the  statute  Itself  specific- 
ally takes  out  of  its  operation.  By  its  terms 
no  misrepresentation  made  to  obtain  a  policy 
is  material  unless  the  matters  represented 
have  actually  contributed  to  the  accidental 
death  of  the  insured.  The  misrepresentations 
in  question,  it  is  conceded,  could  not  have 
contributed  to  his  death,  and  therefore  they 
have  become  immaterial.  Apart  from  the 
statute,  I  am  inclined  to  the  opinion  that  the 
misstatements  are  not  of  the  kind  to  defeat 
a  recovery.  As  to  statement  7,  he  had  no  in- 
surance when  the  application  was  made,  and, 
while  he  bad  applied  for  insurance,  no  re- 
sponse had  been  made  to  the  application  for 
16  days,  and  he  therefore  had  reason  to  be- 
lieve that  it  had  been  rejected  or  abandoned.  1 
His  statement  may  have  been  entirely  inno- 
cent, and  good  faith  in  making  it  is  enough. 
Sharrer  v.  Insurance  Co.,  102  Kan.  650,  171 
Pac  622. 

In  statement  No.  9  he  said  that  he  had  no 
other  indemnity  when  as  *a  matter  of  fact  he 
had  received  $25  for  a  slight  Injury  to  his 
knee.  The  injury  and  amount  received  was 
trifling  In  character,  and  besides  the  occur- 
rence was  10  years  before  the  application  was 
made,  and  may  have  escaped  his  memory. 
Under  the  circumstances  the  statement,  al- 
though untrue,  does  not  appear  to  me  to  be 
necessarily  inconsistent  with  good  faith. 
However,  I  think  the  representations  are 
within  the  statute,  and  are  thereby  rendered 
immaterial. 
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SMITH  et  tL  v.  GOODAAGLE  REFINING 
CO.  et  at   (No.  22329.) 

(Supreme  Court  of  Kansas.    June  7,  1919.) 

(Syllabus  by  the  Court.) 
Appeal  and  Ebbob  <S=>87(4)  —  Obdees  Ap- 

PKALABLE — CONFIBMING  RECEIVEB'B  SALE^- 

Discretion — Appeal  by  Receives. 
A  contract  for  the  sale  of  property  was  made 
by  a  receiver  under  the  order  and  approval  of 
the  court  appointing  him.  About  eleven-twelfths 
of  the  price  of  the  property  was  paid  by  the 
purchaser  to  the  receiver,  but  the  remainder 
was  not  paid  nor  tendered  until  about  a  week 
after  it  became  due.  Upon  a  tender  of  the  bal- 
ance the  purchaser  asked  the  court  for  an  or- 
der directing  the  acceptance  of  the  balance  of 
the  purchase  price,  and  to  confirm  the  sale,  aa 
well  as  to  require  the  delivery  of  possession  of 
the  property.  The  receiver  insisted  upon  a  for- 
feiture as  against  the  purchaser  for  noncompli- 
ance with  the  sale  contract,  and  also  asked  for 
a  resale  of  the  property.  Orders  were  made, 
denying  the  application  for  a  resale  and  also 
confirming  the  sale  made,  and  directing  the  re- 
ceiver to  deliver  possession  of  the  property  sold 
to  the  purchaser.  The  receiver  thereupon  at- 
tempted to  appeal  from  these  orders,  and  it  is 
held  that  he  did  not  have  the  right  of  appeal. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Charles  A.  Smith  and  others 
against  the  Goodeagle  Refilling  Company,  etc., 
in  which  Garland  Biffle  was  appointed  re- 
ceiver. Motion  by  Leslie  J.  Lyons,  receiver 
of  the  People's  Oil  Company  and  another, 
purchasers,  that  a  sale  of  the  property  by 
Garland  Biffle,  as  receiver,  be  completed  and 
confirmed,  and  motion  by  Garland  Biffle,  as 
receiver,  that  the  sale  be  set  aside  and  the 
property  resold,  and  the  motion  for  a  resale 
*  was  denied,  and  Garland  Biffle,  receiver,  or- 
dered to  accept  balance  of  purchase  price  and 
complete  contract  by  delivering  property  to 
purchaser,  and.  defendants  and  Garland  Bif- 
fle, receiver,  appeal.  Affirmed. 

C.  A.  McNeill,  of  Columbus,  Krauthoff,  Mc- 
Cllntock  &  Quant,  o'f  Kansas  City,  Mo.,  C.  S. 
Denlson  and  John  L.  Kirkpatrick,  both  of 
Pittsburg,  and  Joseph  Glenn  Logan,  of  To- 
peka,  for  appellants. 

Stone,  McDermott  &  Caster,  of  Topeka,  for 
appellees. 

JOHNSTON,  a  J.  A  review  of  the  rulings 
on  two  motions  is  sought  herein,  one  of  which 
asked  that  a  sale  of  property  by  a  receiver 
be  completed  and  confirmed,  and  another,  by 
an  adverse  party,  that  the  sale  be  set  aside 
and  the  property  resold. 

It  appears  that  the  district  court  appoint- 
ed Garland  Biffle  as  receiver  for  the  property 
of  the  Goodeagle  Refining  Company,  and  that 
he  sold  the  refining  plant  to  W.  J.  Hogue,  a 


promoter  of  the  People's  Oil  Company,  for 
$57,000,  and  the  contract  of  sale  was  ap- 
proved by  the  court.  Hogue  paid  $63,000  of 
the  purchase  price,,  but  the  balance  was  not 
paid  when  due.  Leslie  J.  Lyons  was  appoint- 
ed by  another  court  as  receiver  of  the  prop- 
erty of  the  People's  Oil  Company,  and  Hogue, 
and  about  a  week  after  the  time  fixed  for 
final  payment  of  the  refining  plant  Lyons 
tendered  $4,300  as  final  payment  on  the  plant, 
but  it  was  refused  by  Biffle,  the  receiver.  In- 
stead of  accepting  the  tender  and  delivering 
possession  of  the  property,  Biffle  applied  to 
the  court  for  an  order  to  resell  the  property, 
alleging  that  the  purchaser  had  made  default 
in  the  payment  of  the  purchase  price,,  and 
also  that  prior  to  the  purchase  Hogue  bad  en- 
tered into  another  contract  with  C.  A.  Smith, 
a  stockholder  of  the  refining  company,  who 
undertook  to  act  for  all  the  stockholders  of 
the  company,  by  which  Hogue  was  to  pay 
Smith  $6,000  In  cash  and  $19,500  in  the  stock 
of  another  company,  and  it  was  alleged  that 
this  contract  constituted  a  part  of  the  sale 
contract  Biffle  further  alleged  that  since  the 
sale  of  the  refinery  to  Hogue  he  had  learned 
of  other  debts  of  the  company,  and  therefore 
asked  for  a  resale  of  the  property  In  order 
to  meet  the  additional  indebtedness.  In  his 
averments  Biffle  contended  that  the  contract 
of  sale  had  been  terminated  by  the  default 
of  Hogue;  also  that  the  contract  between 
him  and  Smith  was  a  part  of  the  sale  con- 
tract, and,  further,  that  by  the  failure  of 
Hogue  to  carry  out  the  provisions  of  the 
Smith  agreement  he  had  forfeited  his  rights 
under  the  sale  contract  On  the  other  hand, 
Lyons,  on  behalf  of  the  purchaser,  claimed 
that  there  had  been  a  substantial  compliance 
with  the  terms  of  sale,  as  $53,000  of  the  price 
had  been  paid  in  good  time,  and  had  already 
been  disbursed  by  the  receiver,  and,  further, 
that  the  balance  of  $4,300  was  tendered  only 
about  a  week  after  it  became  due;  and  there 
was  the  further  contention  that  the  Smith 
contract  had  never  been  completed,  as  It  had 
never  been  approved  by  the  trial  court,  and 
besides  that  Smith  had  no  authority  to  con- 
tract for  the  stockholders  he  assumed  to 
represent  The  trial  court  upon  the  testi- 
mony produced  held  that  the  Smith  contract 
could  not  be  considered  as  a  part  of  the  sale 
contract,  that  it  had  never  been  completed, 
had  never  been  approved  nor  even  seen  by 
the  court,  and,  further,  that  since  eleven- 
twelfths  of  the  purchase  price  had  been  paid, 
and  that  the  remaining  one-twelfth  only  be- 
came due  about  a  week  before  it  was  ten- 
dered. It  would  be  Inequitable  to  declare  a 
forfeiture  of  the  $53,000  paid,  which  had 
never  been  returned  or  offered  to  be  returned, 
and  therefore  the  receiver,  Biffle,  was  ordered 
to  accept  the  balance  of  the  purchase  price 
and  complete  the  contract  of  purchase  by 
transferring  and  delivering  the  property  to 
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the  purchaser.  The  motion  of  the  receiver 
asking  for  a  resale  of  the  property  was 
therefore  denied. 

The  first  question  presented  Is  the  right  of 
the  receiver  to  prosecute  this  appeal.  The 
proceeding  Is  only  an  Incident  In  the  case  of 
Charles  A.  Smith  v.  Goodeagle  Refining  Com- 
pany, In  which  Blffle  was  appointed  the  re- 
ceiver. The  action  was  not  brought  by  or 
against  the  receiver:  He  had  made  a  sale  of 
property  on  the  order  and  approval  of  the 
court,  and  is  now  resisting  an  order  made  by 
the  same  court,  directing  him  to  complete  the 
sale.  As  the  order  made  did  not  affect  him 
either  as  to  compensation  or  expenses  of  ad- 
ministration, and  did  not  involve  any  person- 
al interest  of  his,  he  had  no  right  to  com- 
plain of  or  contest  with  the  court  the  pro- 
priety or  validity  of  its  order.  He  is  no  more 
than  an  officer  or  arm  of  the  court  under 
whose  authority  he  is  acting.  Cases  are 
cited  In  which  a  receiver  having  the  custody 
of  property  was  sued  by  an  intervening  party 
charging  wrongful  action  In  the  administra- 
tion of  the  estate  by  the  receiver,  thereby 
making  him  an  adversary  party,  and  hence 
an  appeal  was  allowed.  Felton  v.  Ackennan, 
61  Fed.  225,  9  C.  C.  A.  457;  Boswortfc  v. 
Terminal  R.  Association,  174  U.  S.  182,  19 
Sup.  Ct  625,  43  L.  Ed.  941.  In  the  present 
case  there  was  no  intervention  of  claimants 
or  outside  parties,  andN  the  receiver  did  not 
stand  in  the  attitude  of  an  adversary  party, 
unless  he  can  be  called  an  adversary  of  the 
court  under  whose  authority  he  was  acting. 
It  was  his  duty  not  to  antagonize  but  to  carry 
into  execution  the  orders  of  that  court  The 
general  rule  is  that  in  the  absence  of  statu- 
tory authority  a  receiver  cannot  Institute  a 
legal  proceeding  without  leave  of  the  court 
(23  R.  C.  I*  124),  but  the  holding  herein  Is 
not  rested  on  the  failure  of  the  receiver  to 
apply  for  leave  to  appeal.  In  the  Felton  and 
Bosworth  Cases  cited  the  actions  were 
brought  against  the  receivers  by  outside  par- 
ties and  leave  to  appeal  was  granted  by  the 
courts.  In  the  Bosworth  Case  It  was  held 
that  a  receiver  might  appeal  when  an  order 
was  made  affecting  him  personally,  or  where 
a  claim  was  made  antagonistic  to  both  of  the 
parties  to  the  action,  but  that  he  could  not 
appeal  from  an  order  or  judgment  declaring 
the  rights  of  the  respective  parties  to  the 
suit,  nor  from  any  order  or  decree  resting  in 
the  discretion  of  the  court  appointing  him. 
As  between  the  parties  to  a  litigation  the  re- 
ceiver is  deemed  to  be  indifferent,  and  in  a 
contest  between  them  as  to  the  division  or 
disposition  of  property  he  has  no  right  to 
take  sides  or  to  prolong  the  litigation.  Mat- 
ters of  this  kind  are  to  be  determined  in  ac- 
cordance with  the  judgment  and  discretion 
of  the  court.  The  parties  whose  rights  are 
affected  and  who  are  aggrieved  are  the  ones 
to  appeal  if  any  is  to  be  taken.  Knabe  v. 
Johnson.  107  Md.  616,  69  AtL  420.  In  Hinck- 


ley v.  Gllman,  etc.,  R,  R.  Co.,  94  TJ.  S.  467,  24 
L.  Ed.  166,  it  was  held  that  an  appeal  might 
be  allowed  from  an  order  fixing  the  compen- 
sation of  a  receiver  and  the  settlement  of  his 
accounts,  but  that  he  was  not  entitled  to  ask 
for  a  review  of  any  order  or  decree  of  the 
court  relating  to  the  title  of  the  property  or 
to  the  possession  taken  under  a  sale  of  the 
property.  In  the  present  case  a  sale  of  the 
property  had  been  made  by  the  receiver  un- 
der the  direction  of  the  court,  most  of  the 
compensation  had  been  paid  to  and  had  al- 
ready been  disbursed  by  him,  and  it  was  not 
for  him  to  determine  whether  a  forfeiture 
should  be  enforced  because  the  purchaser 
was  a  few  days  late  in  tendering  the  small 
balance  that  remained  due.  That  was  a 
question  involving  considerable  discretion  in 
the  court,  and  was  one  for  the  court  and  not 
the  receiver  to  determine.  He  Is  in  much 
the  same  attitude  as  a  sheriff  who  has  made 
a  sale  of  property  under  a  mortgage  fore- 
closure or  of  a  trustee  who  has  made  a  sale 
under  an  order  of  a  court,  and  where  it  is 
claimed  that  a  mistake  was  made  by  the 
court  in  confirming  the  sales  made.  In  such 
a  case  the  sheriff  or  the  trustee  is  not  the 
one  to  complain,  but  it  is  rather  for  the  par- 
ties who  may  be  affected  or  aggrieved. 

In  Brown  v.  Howard,  106  Va.  262,  55  S.  E. 
682,  it  was  held  that  a  special  commissioner 
appointed  to  sell  land  was  a  mere  ministerial 
officer  of  the  court,  and  that  he  could  not  ap- 
peal from  an  order  setting  aside  a  decree  of 
a  court  to  make  a  sale  of  property  which  he 
was  not  permitted  to  do,  and  he  undertook 
to  appeal  from  that  part  of  the  decree  relat- 
ing to  the  sale,  but  it  was  held  that  he  had 
no  such  interest  as  entitled  him  to  appeal. 
Green  v.  Harrison,  £9  N.  C.  258,  82  Am.  Dec. 
415.  It  has  also  been  ruled  that  when  a  re- 
ceiver applied  for  an  order  authorizing  him 
to  sell  property  to  pay  debts,  which  he  had 
contracted  in  the  administration  of  the  es- 
tate, and  the  application  was  denied,  he  had 
no  right  to  complain,  as  that  was  a  matter 
resting  in  the  discretion  of  the  court  In  re 
Premier  Cycle  Mfg.  Co.,  70  Conn.  478,  89  Atl. 
800.  See,  also,  Sutton  v.  Weber,  100  111.  App. 
360;  Polk  v.  Johnson,  35  Ind.  App.  478,  65 
N.  E.  586;  Foreman  v.  Defrees,  Brace  & 
Rltter,  120  111.  App.  486;  Smith  v.  Warren- 
feltz,  116  Md.  116,  81  Atl.  275  ;  3  C.  J.  652. 

No  reason  Is  seen  why  the  parties  affected 
by  the  order  may  not  appeal  If  reason  for 
complaint  exists.  In  an  examination  of  the 
record  it  would  appear  that  if  the  appeal  had 
been  presented  by  one  having  an  appealable 
Interest,  we  must  have  held  that  there  was 
no  substantial  error  in  the  orders  made  by 
the  court.  The  testimony  tends  to  show  that 
the  so-called  Smith  contract  was  never  com- 
pleted nor  approved,  and  did  not  become  a 
binding  obligation,  and,  further,  that  it 
never  constituted  a  part  of  the  contract  of 
sale,  nor  does  It  appear  that  there  was  any- 
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thlng  inequitable  In  the  action  of  the  court 
in  refusing  to  declare  a  forfeiture  because  of 
the  default  of  the  purchaser  for  a  few  days 
in  the  payment  of  the  small  balance  due  after 
he  had  paid  $63,000  of  the  purchase  money. 
Especially  is  this  true  where  it  appears  that 
the  amount  paid  had  never  been  restored  nor 
tendered,  but,  on  the  other  hand,  had  been 
disbursed  by  the  receiver.  It  does  not  appear 
that  the  purchase  price  was  inadequate,  nor 
that  any  good  grounds  were  shown  for  a  re- 
fusal to  confirm  the  sale. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  87) 

INDEPENDENT  MILLING  CO.  Y.  HOWE 
SCALE  CO.  OF  ILLINOIS.   (No.  22188.)  • 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(ByUabv$  by  the  Court.) 

1.  Sales  <8=>23(3)  —  Bbeaoh  of  Contract- 
Rescission— Damages. 

The  .correspondence  between  the  parties 
evidences  a  contract  for  the  purchase  of  a 
tract  scale  with  certain  specified  I-beam  and 
recording  beam;  first  payment  to  be  30  days  aft- 
er shipment.  After  the  contract  had  thus  been 
entered  into,  the  plaintiff  wrote  the  seller  that 
there  had  been  some  misunderstanding,  and  it 
could  not  accept  the  seller's  proposition.  The 
scale  company  refused  to  accept  the  renuncia- 
tion, but  turned  the  matter  over  to  its  attor- 
ney, who  requested  payment.  Later  the  plain- 
tiff demanded  that  the  scale  be  shipped  which 
demand  was  not  complied  with.  Held,  that 
both  parties  having  finally  treated  the  contract 
as  in  force,  the  plaintiff  could  recover  damages 
for  its  breach. 

• 

2.  Appeal  and  Ebbob  «=»35 1(2)— Time  fob 
Taking  Appeal— Notice. 

The  appeal  was  taken  in  time,  and  the  de- 
lay in  filing  abstract  held  not  fatal. 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Kingman 
County.  , 

Suit  by  the  Independent  Milling  Company 
against  the  Howe  Scale  Company  of  Illinois. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

T.  A.  Nof  tsger,  George  W.  Cox,  and  W.  R. 
Glass,  all  of  Wichita,  for  appellant. 
John  McKenna,  of  Kingman,  for  appellee. 

WEST,  J.  The  Milling  Company  sued  the 
Scale  Company  for  damages  for  failure  to 
deliver  a  track  scale  according  to  contract, 
and  recovered.  The  Scale  Company  ap- 
peals. 

In  March  the  plaintiff  was  advised  by  let- 
ter that  the  defendant  had  a  Howe  scale,  and 
had  referred  the  plaintiffs  inquiry  to  a  rep- 


resentative who  would  call  within  a  few 
days.  April  8,  1917,  the  plaintiff  wrote: 

"Please  ship  via  Santa  Fe  secondhand  46" 
track  scale  new  recording  beam  and  steel  frame 
for  which  we  agree  to  pay  $700.00  seven  hun- 
dred dollars  as  follows :  $350.00  30  days.  Bal- 
ance $100.00  month  until  paid  for,  payable  at 
K.  0.,  Mo." 

In  response  a  telegram  was  received: 

"Accept  seven  hundred  dollar  proposition, 
scale  to  include  new  beam  and  15-inch  I-beams." 

On  the  same  day  the  defendant  wrote  that 
it  proposed  to  furnish  a  scale  to  include  15- 
inch  new  steel  I-beam  frame.  On  the  9th 
the  plaintiff  wrote  to  the  agent : 

"We  have  copy  of  order  accepted  by  Mr.  Peak 
and  note  that  he  specified  15"  new  steel  I-beam 
frame.  We  wish  you  would  let  us  know  if  that 
is  the  way  you  reported  the  sale  to  us  as  we 
were  under  the  impression  that  it  was  an  18" 
I-beam.  We  also  understood  that  it  was  to  be 
a  recording  type  beam." 

On  April  16th  the  defendant  wrote  plain- 
tiff that  the  matter  had  been  referred  to  the 
agent  and  begged  to  advise  that  on  a  46' 
scale  it  used  a  15-inch  I-beam  frame. 

"It  is  understood  that  you  get  new  recording 
beam,  which  we  have  had  expressed  to  us  from 
the  factory.  The  scale  is  practically  ready  for 
shipment,  and  all  we  need  is  your  signature. 
Kindly  sign,  as  per  agreement,  as  the  scale  i> 
packed  ready  for  shipment" 

On  April  17th  the  defendant  wrote: 

"Replying  further  to  your  letter  of  the  16th, 
beg  to  advise  that  we  are  going  to  furnish  18" 
I-beam  frame  in  place  of  15".  Be  sure  and  sign 
the  contract  and  send  it  to  us  by  return  mail." 

On  April  23d  the  plaintiff  wrote  the  de- 
fendant: 

"With  reference  to  the  scale  which  we  were 
trying  to  buy  from  you  will  say  that  there  seems 
to  have  been  considerable  misunderstanding  re- 
garding this  transaction.  •  *  •  There  was 
also  some  misunderstanding  between  the  descrip- 
tion Mr.  Dennis  gave  us  of  this  scale  and  the 
way  you  described  it,  consequently  we  have 
made  different  arrangements  and  cannot  accept 
your  proposition."  * 

Two  days  later  the  defendant  wrote  that  It 
could  not  accept  the  cancellation  as  the 
scale  was  ready  for  shipment,  that  the  steel 
had  been  cut  and  drilled  and  was  also  ready 
for  shipment,  and  that  the  cancellation 
could  not  be  accepted  unless  on  payment  of 
the  amount  of  expense. 

The  president  of  the  Milling  Company  tes- 
tified, among  other  things: 

That  he  understood  that  the  18-inch  I-beam 
was  to  be  furnished  if  the  scale  was  bought,  and 
he  wanted  an  18-inch  I-beam.  "I  did  not  offer 
to  reimburse  the  defendant  for  what  they  had 
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been  out  on  the  transaction  after  the  receipt  of 
the  latter  marked  Exhibit  I.  When  we  receiv- 
ed that  letter  we  thought  we  had  some  scale* 
coming  to  us.  They  said  they  would  not  cancel 
the  order  and  we  thought  it  would  come  along. 
We  waited  a  while,  expecting  the  scales.  The 
next  we  heard  we  got  the  letter  from  an  at- 
torney in  Kansas  City,  Mr.  Langley.  *  •  • 
I  did  not  reply  to  that  letter." 

[1]  When  the  written  order  for  the  scale, 
proposing  price  and  terms  of  payment,  was 
accepted,  the  contract  was  complete,  except 
the  settlement  of  the  details  as  to  I-beam 
and  recording  beam.  These  details  were 
settled  and  agreed  upon  by  the  correspond- 
ence closing  April  17th,  thus  leaving  the 
contract  in  all  respects  binding,  and  one  on 
which  the  minds  of  the  parties  had  fully 
met.  The  acceptance  of  the  written  propo- 
sition was  already  an  accomplished  fact, 
and  the  request  to  sign  and  return  the  form 
Inclosed  in  the  subsequent  letters  did  not 
operate  to  change  the  contract  already  in 
existence.  When,  a  few  days  later,  the  plain- 
tiff renounced  the  contract,  the  defendant 
had  the  option  to  cancel  or  not,  as  it  saw 
fit;  for,  as  it  takes  two  to  make  a  bargain, 
it  takes  two  to  unmake  one.  3  Elliott  on 
Contracts,  K  2027-2084.  The  defendant  no- 
tified the  plaintiff  that  it  would  not  cancel, 
and,  had  the  Milling  Company  said  and 
done  nothing  further,  we  would  have  had  a 
different  situation.  But,  instead  of  standing 
upon  its  renunciation,  it,  within  a  short 
time,  demanded  performance  and  made  the 
demand  a  second  time,  and,  as  its  president 
testified,  it  supposed  it  had  some  scales  com- 
ing, which  means  that  the  plaintiff  had  con- 
cluded, along  with  the  defendant,  to  treat 
the  contract  as  binding. 

The  rule  la  well  settled  that: 

"If  the  promisee  elects  not  to  accept  the  re- 
nunciation and  continues  to  insist  on  the  per- 
formance of  the  promise,  as  he  may  do,  the 
contract  remains  in  existence  for  the  benefit  and 
at  the  risk  of  both  parties.  •  •  •  13  C.  J. 
696.  fi  729. 

"In  case  the  renunciation  of  the  contract  is 
not  accepted  by  the  adverse  party,  the  renuncia- 
tion may  be  withdrawn,  and  the  party  renounc- 
ing after  performance  on  his  part  may  hold  the 
adverse  party  to  performance."  Id.  667,  { 
732;  6R.CL  1024,  {  386. 

Of  the  numerous  authorities  in  support  of 
the  text,  but  two  will  be  noticed,  Avery  v. 
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Bowden,  6  B.  &  B.  714,  85  EI  C  L.  714,  119 
Reprint,  647,  involved  a  contract  to  ship  at 
a  certain  port  within  a  certain  time.  On 
arrival  the  master  demanded  a  cargo  which 
was  refused,  but  the  master  continued  to  de- 
mand, and  before  the  running  days  were  out 
war  broke  out  rendering  the  performance  of 
the  contract  legally  impossible.  In  an  ac- 
tion for  damages  for  breach  of  contract,  it 
was  held  that,  as  there'  had  been  no  actual 
failure  of  performance  before  the  war  broke 
out,  as  the  running  days  had  not  then  ex- 
pired, and  as  the  plaintiff  had  not  ac- 
cepted the  renunciation  as  a  breach,  the  de- 
fendant was  entitled  to  the  discharge  of  the 
contract  which  took  place  on  the  declaration 
of  war.  Note  13  G.  J.  666.  In  Carlisle  v. 
Green,  181  S.  W.  1140,  it  was  held  by  the 
Texas  Court  of  Civil  Appeals  that,  although 
one  party  to  a  contract  for  the  exchange  of 
lands  had  notified  the  other  that  he  would 
not  perform,  but  was  told  that  he  would  be 
held  to  the  contract,  he  could  still  call  on 
the  adverse  party  to  perform.  The  court 
said: 

"The  appellee,  not  having  treated  the  dec- 
laration of  appellant  as  an  end  to  said  con- 
tract, appellant  had  the  legal  right  to  repent 
of  his  refusal  to  perform  said  contract,  and  to 
perform  the  same  on  any  day  within  the  time 
limited."   131  S.  W.  1142. 


There  are  decisions  which  seem  to  hold  to 
the  contrary,  but  the  weight  of  authority 
appears  to  be  in  .line  with  those  we  have 
cited. 

Both  parties  having  finally  concluded  to 
treat  the  contract  as  a  valid  and  subsisting 
one,  each  was  bound  to  the  other  for  its  per- 
formance. Performance  was  demanded  and 
refused,  and  It  follows  that  the  plaintiff  was 
entitled  to  recover. 

[2]  Complaint  is  made  of  the  time  the  no- 
tice, proof  of  service,  and  journal  entry  were 
transmitted,  and  of  delay  in  filing  abstract 
The  notice  of  appeal  was  served  In  time,  and 
this  of  itself  gives  jurisdiction.  The  delay 
In  the  matter  of  abstracting  was  not  fatal. 

The  judgment  is  affirmed. 

JOHNSTON,  a  J.,  and  BTJBCH,  MASON, 
MARSHALL,  and  DAWSON,  JX,  concur- 
ring. 

PORTER,  X,  dissenting. 
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Mcculloch  t.  Goodrich.  (No.  21329.) 

(Supreme  Court  of  Kansas.    June  7,  1919.) 

(Syllabus  bf  the  Court.) 

1.  AssAXTi/r  and  Battebt  «=>27,  43(2) — Ad- 
missibility of  E vi din cb>— Mutual  Combat 
— Inbtbuctions. 
In  an  action  to  recover  damages  for  an  as- 
sault and  battery,  where  the  petition  alleges 
that  the  defendant  assaulted  the  plaintiff,  and 
the  answer  alleges  that  the  plaintiff  assaulted 
the  defendant,  and  each  party  introduces  evi- 
dence to  support  his  contention,  competent  evi- 
dence cannot  be  properly  excluded,  although 
it  may  tend  to  prove  that  the  parties  engaged  in 
a  mutual  combat,  and,  if  there  is  evidence  tend- 
ing to  prove  that  fact,  it  is  proper  for  the  court 
to  instruct  the  jury  concerning  the  law  of  mu- 
tual combat 

2  Assault  and  Battebt  «=>11  —  Mutual 
Combat— Damages. 
Where  persons  engage  in  a  mutual  combat, 
each  may  recover  from  the  other  all  damages 
caused  by  injuries  received  from  the  other  in 
the  fight 

Appeal  from  District  Court,  Sherman 
County. 

Action  by  Jane  McCulloch  against  Margar- 
et M.  Goodrich.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

John  Hartzler,  of  Goodland,  for  appellant 
E.  P.  Murphy,  of  Goodland,  for  appellee. 

MARSHALL,  J.  The  plaintiff  sued  for 
damages  which  resulted  from  Injuries  in- 
flicted upon  her  in  an  assault  by  the  defend-, 
ant 

The  petition  alleged  that  the  defendant  as- 
saulted the  plaintiff  with  an  umbrella  and 
dangerously  wounded  her.  The  answer  con- 
tained a  general  denial  of  the  allegations  of 
the  petition,  and  pleaded  assault  and  battery 
by  the  plaintiff.  The  answer  also  pleaded 
self-defense,  and  that  If  the  defendant  did 
strike  the  plaintiff  with  an  umbrella,  It  was 
unintentional,  and  only  incidental  to  her  law- 
ful defense  against  the  assaults  of  the  plain- 
tiff. Judgment  was  rendered  for  the  plain- 
tiff, and  the  defendant  appeals. 

[1]  1.  The  defendant  contends  that  the 
court  erred  In  giving  the  following  Instruc- 
tion: 

"The  jury  is  instructed  that  if  parties  fight 
by  mutual  consent  the  aggressions  are  mutual, 
and  the  circumstances  of  who  committed  the 
first  act  of  violence  is  not  material  in  an  action 
to  recover  damages  for  the  injuries  he  received 
in  the  fight" 

"If  the  conduct  of  the  parties  to  a  mutual 
combat  constitute  a  breach  of  the  criminal  law, 
the  consent  of  either  one  to  participate  in  the 
mfilee  does  not  deprive  him  of  his  civil  remedy 
against  the  other.    Each  contestant  may  re- 


cover from  the  other  all  damages  resulting  from 
the  injuries  he  received  in  the  fight" 

The  defendant  argues  that  by  this  Instruc- 
tion the  court  gave  the  law  concerning  mu- 
tual combat  and  that  under  the  pleadings 
no  evidence  of  mutual  combat  could  be  prop- 
erly Introduced.  By  the  pleadings  each  party 
alleged  that  the  other  committed  an  assault 
and  battery  on  the  party  pleading.  Bach 
probably  Introduced  evidence  to  prove  her 
contention.  That  evidence  may  have  tended 
to  prove  that  each  was  ready  to  engage  In  a 
fight  with  the  other,  and  that  each  willingly 
engaged  In  the  contest  If  such  a  condition 
existed,  that  evidence  could  not  be  excluded, 
and  the  court  properly  gave  the  instruction. 

This  action  is  closely  parallel  to  McNeil  v. 
Muffin,  70  Kan.  634,  79  Pac  168,  and  the 
rule  there  declared  controls. 

[2]  2.  Complaint  is  made  of  the  following 
Instruction: 

"The  defendant  claims  in  her  answer  herein 
that  the  plaintiff  at  the  time  of  the  alleged  con- 
troversy was  a  licensed  physician,  and  as  such 
licensed  physician,  was  maintaining  a  public  of- 
fice in  Goodland,  Kan.,  and  that  at  said  time 
she  went  to  said  office  on  a  business  errand. 
Yon  are  instructed  that  one  who  is  a  physician 
and  maintains  a  public  office,  as  such,  thereby 
invites  the  public  to  said  office  for  the  purpose  of 
consultation  and  rendering  medical  services  to 
those  who  might  request  it;  and  if  the  defend- 
ant In  a  peaceable,  quiet  and  orderly  manner  en- 
tered said  office  on  a  business  errand  with  the 
plaintiff  herein,  she  had  a  right  so  to  do,  and  to 
remain  therein  for  a  reasonable  length  of  time 
in  order  to  transact  such  business,  providing 
that  during  all  of  said  time  she  was  acting  in 
a  quiet  peaceable,  and  orderly  manner,  but  if  at 
any  time  she  became  abusive  in  her  language 
or  manner  toward  the  plaintiff  or  any  of  the 
occupants  therein,  then  and  in  such  a  case  the 
plaintiff  would  have  a  right  to  request  her  to 
depart  from  said  office,  and,  defendant  failing 
to  do  so  within  a  reasonable  length  of  time  after 
being  so  requested,  the  plaintiff  would  have  9 
right  to  use  such  force  as  was  reasonably  neces- 
sary in  ejecting  said  defendant  from  said  office ; 
and,  if  plaintiff  did  use  more  force  than  was 
reasonably  necessary  in  ejecting  defendant  from 
said  office  at  said  time,  the  defendant  would 
have  the  right  to  use  such  force  in  resisting 
such  excessive  force  on  the  part  of  the  plaintiff 
and  protecting  herself  against  harm  and  injury 
therefrom  as  appeared  to  her  at  the  time,  acting 
in  good  faith,  to  be  reasonably  necessary,  and 
in  such  a  case  the  defendant  would  not  be 
liable  for  injury  resulting  to  plaintiff  from 
the  force  used  by  the  defendant  However,  in 
such  case,  if  the  defendant  wantonly,  willfully 
and  maliciously  used  more  force  than  was  nec- 
essary in  resisting  snch  excessive  force  or  as- 
sault she  would  be  liable  to  plaintiff  for  dam- 
ages resulting  therefrom." 

The  defendant  argues  that  there  can  be  no 
question  that  if,  as  the  court  assumes,  the 
plaintiff  used  more  force  than  was  necessary, 
she  was  the  aggressor,  and,  If  the  defend- 
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ant,  in  defending  herself  against  such  aggres- 
sions, used  more  force  than  was  necessary, 
she  cannot'  be  held  for  damages.  The  de- 
fendant further  argues  that  as  the  plaintiff 
was  the  aggressor,  she  cannot  complain  If 
she  was  beaten  In  a  combat  which  she  her- 
self began.  The  defendant's  argument  Is  not 
good.  Each  party  is  liable  for  her  own 
wrongdoing.  The  defendant  assumes  that 
the  plaintiff  was  the  aggressor,  and  argues 
from  that  assumption  that  she  cannot  com- 
plain if  she  came  out  second  best  in  the 
fight  The  assumption  omits  the  possibility 
that  the  defendant  consented  to  the  fight  and 
willingly  engaged  in  it  If  she  did  so  con- 
sent and  did  so  engage  In  It,  she  is  liable  for 
the  injuries  inflicted  by  her  on  her  opponent 
McNeil  v.  Mullin,  supra ;  5  0.  J.  630. 

A  careful  examination  of  the  instruction 
■does  not  disclose  any  error  therein  of  which 
the  defendant  can  complain. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  68) 

MOPPATT  v.  POUTS  et  al   (No.  21997.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Syllabus  by  tht  Court.) 

1.  Appeal  and  Bbrob  <g=732— Assignment 
of  Eebob— Grounds  fob  New  Tbial. 

An  assignment  of  error  which  assumes  that 
the  district  court  granted  a  new  trial  on  a 
single  ground  need  not  be  considered,  when  the 
record  affirmatively  shows  that  the  ruling  was 
also  based,  and  properly  based,  on  other 
grounds. 

2.  Appeal  and  Eebob  <@=>893(1)— Appellate 
•  Ju bis d ictto n— Tbial  De  Novo. 

This  court's  appellate  jurisdiction  does  not 
include  trial  de  novo  of  civil  cases. 

Appeal  from  District  Court,  Labette 
-County. 

Action  by  John  Moffatt  against  P.  P.  Pouts 
and  others.  Verdict  for  plaintiff,  motion  for 
new  trial  granted,  and  plaintiff  appeals.  Af- 
firmed. 

John  Madden  and  C.  B.  Cooper,  both  of 
Wichita,  Mark  P.  Glllin,  of  Parsons,  and  John 
Madden,  Jr.,  of  Wichita,  for  appellant 

C.  E.  Pile  and  L.  B.  Goodrich,  both  of  Par- 
sons, H.  A.  Russell,  of  Scott  City,  and  W.  H. 
Russell,  of  LaCrosse,  for  appellees. 
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BURCH,  J.  The  general  nature  of  this 
controversy  is  indicated  in  the  opinion  dis- 
posing of  a  former  appeal.  Moffatt  v.  Pouts, 
99  Kan.  118, 160  Pac.  1137.  On  the  return  of 
the  cause  to  the  district  court  a  trial  occur- 
red resulting  in  a  verdict  for  the  plaintiff. 
On  motion  of  the  defendants  a  new  trial  was 
granted.  Prom  this  ruling  the  plaintiff  ap- 
peals. 

[1]  The  plaintiff  asserts  that  the  new  trial 
was  granted  on  the  sole  ground  of  misconduct 
of  counsel,  and  an  extended  argument  Is 
made  in  an  effort  to  demonstrate  that  the 
court  erred  in  granting  a  new  trial  on  that 
ground.  The  argument  need  not  be  consid- 
ered. The  defendants  filed  separate  but  sim- 
ilar motions  for  a  new  trial,  alleging,  besides 
misconduct  of  counsel,  that  the  verdict  was 
against  the  preponderance  of  the  evidence, 
was  contrary  to  the  evidence,  and  was  not 
supported  by  the  evidence.  The  record  dis- 
closes that  Pouts  was  granted  a  new  trial  "for 
the  reasons  and  upon  the  grounds  set  forth 
in  his  said  motion  for  a  new  trial."  Daugh- 
erty  was  granted  a  new  trial  "for  the  rea- 
sons presented  In  his  motion  for  a  new  trial." 
The  First  National  Bank  of  Scott  City  was 
granted  a  new  trial  "for  the  reasons  and 
upon  the  grounds  set  forth  in  its  said  motion 
for  a  new  trial."  It  conclusively  appears 
therefore  that  aside  from  an  exercise  of  the 
court's  discretion  to  grant  a  new  trial  when 
in  its  opinion  the  jury  has  been  Influenced 
by  improper  conduct  of  counsel,  the  court 
was  not  satisfied  with  the  jury's  conception 
and  treatment  of  the  evidence.  The  right 
and  the  duty  of  the  district  court  to  grant 
new  trials  under  such  circumstances  has  been 
under  discussion  so  many  times  that  nothing 
need  be  added  to  what  has  already  been  said 
on  the  subject.  It  Is  clear  that  In  this  in- 
stance the  power  was  not  abused. 

[2]  The  plaintiff  invites  this  court  to  con- 
sider the  evidence  and  make  a  determination 
of  the  rights  of  the  parties.  The  court  Is 
without  authority  to  do  this.  Its  power  on 
appeal  Is  limited  to  correcting  errors  of  the 
district  court  While  the  Revised  Code  con- 
siderably amplifies  the  means  for  reviewing 
proceedings  and  reaching  a  just  conclusion 
on  appeal,  this  court  cannot  try  cases  other 
than  those  of  which  it  has  original  jurisdic- 
tion. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 
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BICE  r.  NELSON.    (No.  21847.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(ByUabut  by  Editorial  Staff.) 

Evidence  <8=>80{1)— Presumption— Sihilaki- 
tt  or  Foreign  Law. 
Without  pleading  and  proof  of  the  law  of 
Colorado,  the  court  was  authorized  to  assume 
that  it  is  the  same  as  the  law  of  Kansas. 

Appeal  from  District  Court,  Phillips 
County. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  180  Pac  206. 

BURCH,  J.  The  plaintiff  files  a  petition 
for  rehearing  which  accepts  as  correct  the 
statement  of  the  law  of  Kansas  contained  in 
the  fourth  paragraph  of  the  syllabus  of  the 
former  opinion.  It  Is  said,  however,  that 
the  sale  In  controversy  was  made  In  Colora- 
do, and  that  the  law  of  the  place  where 
the  sale  was  made  governed.  The  plaintiff 
is  an  attorney,  and  signs  the  petition  as  his 
own  counsel.  If  the  law  of  Colorado  clothed 
him  with  any  special  privileges  and  immuni- 
ties in  respect  to  false  representations,  he 
ought  to  have  pleaded  and  proved  it  With- 
out such  pleading  and  proof,  the  court  was 
authorized  to  assume  that  the  law  of  Colo- 
rado is  the  same  as  the  law  of  Kansas. 

The  petition  for  a  rehearing  is  devoted 
largely  to  disputing  the  court  The  plains 
tiff  admits  he  did  not  have  the  record  before 
him  when  the  petition  was  prepared,  but 
that  fact  did  not  deter  him  from  flatly  con- 
tradicting the  court's  statements  of  the  evi- 
dence. The  defendant  deemed  it  necessary 
to  take  advantage  of  rule  5  of  this  court 
and  file  a  counter  abstract  which  was  prop- 
erly certified  as  a  true  and  correct  counter 
abstract  of  the  record,  and  which  opened 
with  the  following  statement: 

"The  abstract  of  the  appellant  being  inaccur- 
ate and  incomplete  garbling  of  the  records,  the 
appellee  submits  the  following  parts  of  the  rec- 
ord, that  this  court  may  have  an  intelligent 
understanding  of  the  facts  that  the  jury  based 
their  verdict  upon." 

The  counter  abstract  was  not  challenged; 
consequently  the  court  quoted  from  it  and 
relied  on  it  in  making  general  statements 
concerning  the  nature  of  the  evidence.  The 
original  transcript  now  lies  before  the  court 
With  reference  to  the  plaintiff's  own  testi- 
mony showing  that  Klaes  was  his  agent  to 
sell  the  truck,  the  transcript  contains  the 
following: 

"When  Klaes  came  to  you  and  offered  you 
that  proposition  to  trade  your  house  for  this 
truck,  you  told  him  that  if  he  would  get  you  a 


buyer  for  the  truck  you  would  make  the  deal? 
A.  Yes;  'but  I  wouldn't  take  the  truck  under 
any  other  circumstances.  It  was  an  elephant 
on  my  hands. 

"Q.  You  told  him  that  if  he  would  get  you  a 
buyer  for  the  truck  you  would  make  the  deal? 
A.  Yes,  if  he  would  give  me  an  acceptable 
amount ;  yes,  if  he  would  get  me  a  cash  amount 
I  would  take  cash,  of  course,  but  he  had  to  give 
me  a  satisfactory  deal" 

The  fact  that  the  plaintiff  was  seller  Is 
abundantly  shown  by  other  evidence. 

With  reference  to  some  other  material 
matters  the  transcript  shows  the  following: 

"Q.  When  you  next  went  to  Mr.  Bice's  office, 
you  went  alone?  A.  Yes,  sir. 

"Q.  And  when  you  went  alone  what  was  the 
conversation?  A.  Mr.  Bice  told  me  he  would 
take  my  personal  note  and  my  chattel  mortgage 
on  this  truck. 

"Q.  How  much  did  you  offer  to  give  Mr.  Bice 
for  the  truck,  as  you  claim?  A.  He  wanted 
$1,400  for  the  truck.  I  had  offered  Mr.  Klaes 
$1,300  for  the  truck;  so  Mr.  Bice  said  he 
couldn't  sell  the  truck  for  $1,300,  but  would  be 
willing  to  take  my  note  at  $1,400,  and  then  we 
got  to  talking  about  hauling  of  coal— 

"Q.  And  you  told  him  you  would  give  him 
your  note  and  mortgage  on  the  truck  for  $1,400.- 
00?  A.  Yes,  sir. 

"Q.  For  the  truck?  A.  For  the  truck;  yes, 
sir. 

"Q.  Did  Mr.  Bice  in  any  way  guarantee  the 
kind  of  a  truck  that  you  were  getting,  Mr.  Nel- 
son? A.  He  said  to  me:  'Mr.  Klaes  has  guar- 
anteed this  truck.  I  think  Mr.  Klaes  is  all 
right'    That  is  the  way  he  put  it   •   •  * 

"Q.  Now  state  to  the  jury  the  conversation 
both  times.  A.  The  first  time  I  met  Mr.  Bice 
with  Mr.  Klaes  we  talked  about  the  truck,  and 
Mr.  Klaes  said  that  the  truck  was  in  good  run- 
ning condition ;  that  he  would  guarantee  the 
truck.  And  as  he  told  Mr.  Bice  that  my  time 
was  limited  with  the  coal  mine  lease,  he  said 
it  was  necessary  for  me  to  hurry  and  get  the 
truck  and  go  and  haul  coal  at  once,  and  they 
would  then  talk  about  consummating  the  deal, 
closing  it   •   •  * 

"Q.  You  was  ready?  What  did  they  say? 
Tell  the  jury  what  they  said.  A.  They  said. 
'Now  the  truck,  Nelson  wants  this  truck,  and  I 
have  guaranteed  the  truck  to  him;  he  hasn't 
got  time  to  examine  it  hasn't  got  a  man  so  as  to 
give  it  a  thorough  examination  to  satisfy  him- 
self, but  he  is  willing  to  take  the  truck  on  my 
say-so.' 

"Q.  Klaes  told  Bice  that?  A.  Yes,  sir. 

"Q.  What  did  Bice  say?  A.  Bice  says,  'All 
right;  I  will  take  his  note  and  the  mortgage 
on  the  truck.'  *  •  • 

"Q.  What  did  you  say  to  Bice  before  you 
signed  the  note  and  mortgage  about  allowing 
you  a  chance  to  use  it?  A.  I  asked  Mr.  Bice 
if  I  could  have  five  days*  time  in  which  to  try 
the  truck.  He  said,  'No,  we  can't  do  that  be- 
cause it  is  out  of  our  county;  out  of  the  county 
you  get  possession  of  it*  etc  I  don't  remember 
the  exact  words,  but  I  do  remember  that  part 
of  it  •  •  • 

"Q.  You  stated  In  your  examination,  Mr.  Nel- 
son, that  you  took  Mr.  Klaes'  word  for  the  con- 
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dition  of  the  trade  and  this  land  condition?  A. 
I  did,  absolutely. 

"Q.  That  yon  depended  upon  hie  statements? 
A.  Yes,  sir. 

"Q.  And  that  he  fuaranteed  it  to  be  good, 
therefore  yon— that  is  the  reason  you  bought  it? 
A.  Yes,  sir;  Mr.  Bice  also  said  to  me  at  the 
time  he  thought  Klaes  was  a  reliable  fellow, 
and  whatever  he  said  would  go  with  him,  as  to. 
the  condition  of  the  track;  therefore  I  relied 
on  him. 

"Q.  He  said  that  he  was  all  right?  A.  Yes, 
sir.  •  •  • 

"Q.  When  I  asked  yon,  did  yon  not  state  that 
yon  were  relying  expressly  npon  the  warranties 
and  guaranties  of  Mr.  Klaes?  A  Not  alto- 
gether, as  I  took  Mr.  Bice's  representations  to 
me  that  this  man  Klaes  was,  he  was  fully  de- 
pending npon  Mr.  Klaes'  statement.  He  says, 
1  believe— ' 

"Q.  He  told  you  he  was  fully  depending  on  his 
statement?  A.  Yes,  sir;  he  believed  Mr.  Klaes 
was  all  right;  he  would  guarantee  the  truck 
with  Mr.  Klaes." 


In  all  other  respects  the  transcript  folly 
sustains  the  verdict  and  judgment  of  the 
district  court  and  the  opinion  of  this  court 

A  fundamental  fallacy  of  the  petition  for 
a  rehearing  consists  in  this:  The  plaintiff 
relies  on  the  evidence  favorable  to  himself, 
while  the  Jury  accepted  and  relied  on  the 
evidence  favorable  to  the  defendant  The  law 
of  the  case  Was  sufficiently  discussed  in  the 
former  opinion. 

The  petition  for  a  rehearing  Is  denied. 

All  the  Justices  concurring. 


(105  Kan.  68) 

DAVIS,  State  Bank  Com'r  of  Arkansas,  v. 

DRURY. 

SAME  v.  MEADE. 
(Nos.  22069,  22060.) 
(Supreme  Court  of  Kansas.  June  7,  1919.) 

(ByUabu*  by  the  Court.) 

1.  Limitation  of  Actions  4*=  58(4)— Liabil- 
ity or  Stockholder— Accbuax  or  Cause  or 
Action. 

Where  a  statute  imposes  an  additional  lia- 
bility upon  a  stockholder  on  account  of  the  in- 
solvency of  a  corporation,  in  an  amount  equiv- 
alent to  that  which  the  stockholder  has  invest- 
ed in  the  corporate  stock,  such  liability  is  ma- 
ture, and  a  cause  of  action  accrues  thereon, 
when  the  fact  of  insolvency  and  the  extent  of 
the  liability  are  determined;  and  the  operation 
of  the  statute  of  limitations  is  not  postponed 
by  the  unauthorized  act  of  a  public  official,  who 
gives  the  stockholders  a  leniency  of  30  days 
in  which  to  pay  their  several  statutory  liabili- 
ties. 


,  DRURY  559 

P.) 

2.  Limitation  or  Actions  «=»84(1)— Action 
on  Statutory  Liability. 

An  action  on  a  liability  imposed  by  statute 
is  barred  in  three  years  after  such  statutory 
liability  has  accrued. 

Appeal  from  District  Court,  Shawnee 
County. 

Separate  actions  by  John  M.  Davis,  as 
Bank  Commissioner  of  the  State  of  Arkansas, 
against  M.  J.  Drury  and  against  J.  M.  Meade. 
Judgments  for  defendant  in  each  case,  and 
plaintiff  in  each  case  appeals.  Affirmed. 

Allen  &  Allen,  of  Topeka,  for  appellant 
Clad  Hamilton,  Clay  Hamilton,  and  J.  B. 
Larimer,  ail  of  Topeka,  for  appellees. 

DAWSON,  J.  In  these  two  cases  the  bank 
commissioner  of  Arkansas  seeks  to  recover 
from  the  defendants  on  their  individual  li- 
ability as  stockholders  of  an  Insolvent  bank. 
In  1912  the  defendant  acquired  certain  shares 
of  stock  in  the  Bank  of  Huntington,  Ark. 
In  1913  the  Legislature  of  Arkansas  enacted 
a  statute  (chapter  13,  Kirby  &  Castle's  Digest 
of  the  Statutes  of  Arkansas,  Edition  of  1916) 
imposing  a  double  liability  on  stockholders 
of  state  banks.  In  May,  1914,  the  bank 
commissioner  took  charge  of  the  Bank  of 
Huntington  because  of  its  actual  or  impend- 
ing insolvency.  Thereafter  the  bank  com- 
missioner, upon  full  examination  of  its 
financial  status,  determined  that  the  bank 
was  Insolvent,  and  on  August  18,  1914,  that 
officer  made  an  assessment  equivalent  to  100 
per  cent.— the  full  double  liability — of  the 
outstanding  stock,  and  notified  the  defend- 
ants to  pay  the  same  on  September  18,  1914. 

These  defendants  failed  or  declined  to  pay, 
and  this  action  was  died  against  them  on 
September  5,  1917.  In  defense,  the  statute 
of  limitations  and  certain  constitutional  ob- 
jections were  successfully  interposed  in  bar 
of  plaintiff's  recovery  in  the  trial  court,  and 
he  appeals. 

[1]  First,  as  to  the  statute  of  limitations: 
The  Arkansas  statute  (chapter  13,  Kirby  & 
Castle,  supra)  provides  that  the  stockholders 
of  a  bank  shall  be  held  individually  responsi- 
ble, equally  and  ratably,  for  all  the  con- 
tracts, debts,  and  engagements  of  the  bank, 
"to  the- extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof.  In  addition 
to  the  amount  invested  in  such  stock."  Sec- 
tion 637.  The  statute  defines  Insolvency  (sec- 
tion 662),  and  provides  that,  when  the  com- 
missioner has  ascertained  the  fact  that  the 
bank  is  insolvent  he  shall  require  the  stock- 
holders to  pay  a  sufficient  sum  to  restore 
its  solvency  (section  553),  and  when  he  takes 
possession  of  such  a  bank— 
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"The  commissioner  is  authorised  to  collect 
moneys  due  it  and  do  such  other  acts  as  are 
necessary  to  conserve  its  assets  and  business 
«nd  shall  proceed  to  liquidate  the  affairs  there- 
of as  hereinafter  provided.  The  commissioner 
shall  collect  all  debts  due  and  claims  belonging 
to  it  *  •  •  and  if  necessary  to  enforce  the 
liabilities  of  its  stockholders."   Section  654,  Id. 

In  view  of  these  statutory  provisions,  when 
did  the  liability  of  these  defendant  stock- 
holders accrue?  The  statute  fixed  the  liabil- 
ity upon  the  fact  of  insolvency ;  the  commis- 
sioner ascertained  the  fact  of  insolvency 
when  he  had  completed  his  investigation  of 
the  bank's  affairs  on  August  18,  1914. 
Whether  an  earlier  date  for  fixing  the  stock- 
holders' liability  might  be  logically  reasoned 
out  need  not  be  decided.  Was  the  liability 
complete  and  absolute  on  August  18th?  We 
find  nothing  in  the  statute  giving  the  com- 
missioner power  to  defer  the  maturity  of  the 
liability,  nothing  to  suggest  that  the  date 
when  payment  upon  the  liability  should  be 
made  was  dependent  upon  his  grace,  cour- 
tesy, or  forbearance. 

It  is  argued  that  the  Arkansas  statute  is 
largely  a  copy  of  the  federal  Bank  Act  (Act 
Cong.  June  8,  1864,  c.  106,  13  Stat.  99) ;  that 
the  duties  and  powers  of  the  bank  commis- 
sioner are  analogous  to  those  of  the  federal 
Comptroller  of  the  Currency;  that  the  fed- 
eral decisions  touching  liability  of  stockhold- 
ers are  that  such  liability  is  not  due,  does 
not  mature,  until  the  necessity  to  collect  it 
is-  determined,  the  amount  fixed,  and  the 
time  of  payment  prescribed.  And,  because 
the  Arkansas  statute  is  copied  from  the 
federal  act,  it  is  argued  that  the  judicial 
Interpretations  of  the  jurisdiction  from 
which  the  statute  was  borrowed  should  con- 
trol. On  some  phases  of  this  statute  not  here 
pertinent,  this  rule  has  been  applied  by  the 
Supreme  Court  of  Arkansas.  Davis,  State 
Bank  Com'r,  v.  Moore,  130  Ark.  128,  197  S. 
W.  295.  This  rule  is  subject  to  exceptions. 
Where  a  statute  is  not  peculiar  to  the  Juris- 
diction from  which  it  was  adopted,  and  its 
interpretation  by  the  courts  of  that  Jurisdic- 
tion is  opposed  to  reason  or  the  weight  of 
authority,  ti\e  construction  given  to  the  stat- 
ute in  the  jurisdiction  of  its  origin  is  not 
followed.  State  v.  Campbell,  73  Kan.  688,  85 
Pac.  784,  9  L.  R  A.  (N.  S.)  533,  9  Ann.  Cas. 
1208;  State  r.  Chaplain,  101  Kan.  413,  415, 
166  Pac.  238.  It  does  not  seem  reasonable  to 
read  into  the  Arkansas  statute  a  provision 


that  the  stockholder's  liability  is  not  mature 
until  some  date  of  payment  prescribed  by 
the  bank  commissioner,  nor  that  that  date 
could  be  advanced  or  deferred  at  his  dis- 
cretion. His  administrative  order  requiring 
the  assessment  to  be  paid  on  September  18, 

1914,  30  days  after  he  had  determined  the 
.necessity  for  the  assessment,  and  had  com- 
puted it,  was  a  mere  civility  to  the  stock- 
holders, designed,  no  doubt,  to  give  them  a 
little  time  to  raise  and  pay  their  assessments, 
and  to  save  himself  the  trouble  of  commenc- 
ing possibly  needless  suits. 

In  our  examination  of  the  decided  cases, 
we  note  that  some  of  the  actions  to  recover 
on  stockholders'  liabilities  are  based  upon 
their  contracts,  either  express  or  implied,  to 
pay  their  assessments  on  call.  In  such  cas- 
es, of  course,  the  "call"  date  fixes  the  time 
when  the  statute  of  limitations  begins  to 
run.  Note  and  citations  in  96  Am.  St  Rep. 
984.  But  where  the  liability  is  Imposed  by 
statute,  and  the  statute  is  silent  as  to  the 
date  when  payment  is  due,  an  action  on  that 
statute  accrues  as  soon  as  the  fact  of  liabili- 
ty is  ascertained.  Bennett  v.  Thorne,  36 
Wash.  253,  78  Pac.  936,  68  L.  R  A.  113,  and 
citations.  There  is  nothing  peculiar  to  the 
Arkansas  statute,  or  to  the  federal  statute, 
of  which  it  is  said  to  he  a  copy,  about  the 
double  liability  imposed  on  stockholders  of 
insolvent  banks.  It  is  substantially  like  our 
own  law.  Gen.  Stat  1915,  f  523.  This  court 
holds  that  the  defendants'  liability  had  fully 
accrued  on  August  18, 1914.  Cottrell  v.  Man- 
love,  58  Kan.  405,  49  Pa  a  519;  Bank  v. 
King,  60  Kan.  733,  737,  and  cases  cited,  57 
Pac.  952 ;  West  v.  Bank,  66  Kan.  624,  534,  72 
Pac.  252,  63  L.  R  A.  137,  97  Am.  St  Rep. 
385;  Abernathy  v.  Loftus,  95  Kan.  87,  93, 
147  Pac  818;  McClun  v.  Lute,  99  Kan.  775, 
162  Pac.  1164;  Ramsden  v.  Knowles,  151 
Fed.  721,  81  C.  C  A.  105,  10  L  R.  A.  (N.  S.) 
897,  and  note. 

[2]  In  view  of  the  foregoing,  it  must  he 
held  that  the  present  actions  to  recover  on 
the  liabilities  imposed  on  these  defendants 
by  the  Arkansas  statute,  which  were  begun 
more  than  three  years  after  the  causes  of 
action  accrued,  were  barred  by  the  statute 
of  limitations.    Civ.  Code,  f  17  (Gen.  St 

1915,  |  6907).  This  conclusion  renders  it 
unnecessary  to  consider  the  constitutional 
questions  so  ably  discussed  in  the  briefs  of 
counsel. 

The  judgment  Is  affirmed. 
All  the  Justices  concurring. 
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(No.  21879.) 
(Supreme  Court  of  Kansas.    June  7,  1919.) 

(ByUob—  by  Editorial  Staff.) 

L  Appeal  and  Ebboe  «=»843(1)— Argument 
— Decision. 
Not  every  contention  made  by  counsel  in 
their  argument  must  be  followed  out  and  de- 
cided by  the  Supreme  Court  on  appeal 

2.  Arrest  <9=>63(1)— Wabbant— Subbendeb. 

An  officer  authorised  to  make  an  arrest  with 
a  warrant  needs  none  when  the  .person  he  takes 
charge  of  surrenders  himself. 

Appeal   from    District    Court,  Labette 
County. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  180  Pac,  218. 

PORTER,  J.  In  a  petition  for  rehearing 
it  is  Insisted,  first,  that  all  that  was  said  in 
the  opinion  with  reference  to  an  offer  of  re- 
ward by  private  individuals  is  outside  the 
case,  because  it  is  urged  that  in  this  case  the 
offer  was  a  public  one.  It  was  signed  by  the 
husband  of  the  murdered  woman,  and  also  by 
B.  L.  Taft,  who  described  himself  as  "presi- 
dent suborder  82,  A.  H.  T.  A.,"  and  by  J.  W. 
Elam,  who  described  himself  as  sheriff  of 
Labette  county.  There  was  no  suggestion  In 
the  record  anywhere  that  the  sheriff  had  au- 
thority to  make  the  offer  as  an  official,  or  to 
bind  the  county,  ,and  the  contention  now 
urged  has  no  merit  There  was  nothing  to 
show  that  B.  L.  Taft  had  authority  to  bind 
the  association,  of  which  he.  was  president, 
but  if,  in  fact,  the  offer  had  been  made  by 
the  association,  it  would  still  be  a  private  and 
not  a  public  offer. 

Because  we  held  that  Murry,  chief  of  po- 
lice, is  not  entitled  to  the  reward  on  the 
ground  that  he  acted  in  the  performance  of 
his  official  duties,  it  is  seriously  contended 
that  the  decision  is  unsound,  unless  the  court 
shall  first  decide  whether  the  accused  would 
have  been  guilty  of  murder  if  he  had  resisted 
arrest,  and  had  killed  the  chief  of  police; 
that,  unless  Murry  would  have  had  the. same 
protection  as  if  armed  with  a  warrant,  it  was 
not  his  duty  to  make  the  arrest,  and  there- 
fore he  is  entitled  to  the  reward.  It  is  urged 
that  this  contention  was  presented  in  the 
brief,  and  that  apperlees  have  the  right  to 
insist  that  it  be  decided. 

[1,2]  We  cannot  agree  with  counsel  that 
every  contention  made  in  their  argument 
must  be  followed  out  and  decided.  Upon 
the  facts  stated  with  much  detail  in  the  opin- 
ion, we  beld  that  all  the  chief  of  police  did 
was  done  in  the  discharge  of  his  official  duty. 
He  knew  that  a  crime  had  been  committed; 


seen  the  offer  of  reward  which  de- 
scribed Smith  as  the  accused  person ;  he  had 
been  requested  by  Smith's  friends  to  go  to  the 
place  where  Smith  was  and  take  charge  of 
him;  and  he  knew  that  Smith  wished  to  sur- 
render himself  for  protection  from  mob  vi- 
olence. In  our  opinion,  it  is  absurd  to  argue 
that  Murry,  under  those  circumstances,  had 
no  duty  to  perform  as  chief  of  police,  or  that 
It  was  not  his  duty  to  take  charge  of  Smith 
and  convey  him  to  a  place  of  safety.  If  the 
officer  had  no  duty  to  perform  and  no  author- 
ity to  do  anything  until  a  warrant  issued, 
the  mob  might  have  acted  while  he  was  seek- 
ing to  obtain  a  warrant.  Besides,  an  officer 
authorized  to  make  an  arrest  with  a  warrant 
needs  none  where  the  person  he  takes  charge 
Of  surrenders  himself.  Whatever  the  chief 
of  police  did  in  the  matter  was  done  as  a  po- 
lice official. 

Among  other  matters  argued,  but  which 
have  no  proper  place  in  a  motion  for  rehear- 
ing, is  a  complaint  of  a  decision  adverse  to 
counsel  in  another  case  not  even  remotely 
related  to  the  present  case. 
Rehearing  denied. 
All  the  Justices  concurring. 


(105  Kan.  72) 
KELLY  v.  KELLY.    (No.  22121.)* 
(Supreme  Court  of  Kansas.   June  7,  1919.) 

(ByUabut  by  the  Court.) 

1.  Cbuelty  and  Neglect — Decree  and  Ali- 
mony. 

The  evidence  examined,  and  held  sufficient 
to  sustain  a  decree  of  divorce  on  the  grounds 
of  extreme  cruelty  and  gross  neglect  of  duty, 
and  to  justify  a  small  monthly  award  of  ali- 
mony and  for  support  of  minor  children  who 
were  given  into  the  custody  of  the  plaintiff. 

2.  DrvoBCE  «=>146— Taking  TJndeb  Advise- 
ment. 

No  error  arises  in  a  divorce  action  where 
the  question  of  alimony  is  decided  offhand,  al- 
though the  matter  of  the  divorce  itself  is  tak- 
en under  advisement  for  ten  days  and  then 
granted. 

8.  Divobce  <9=>812— Support  of  Minob  Chix- 
dben— Discretion  of  Court—  Review. 
In  a  divorce  action,  where  the  welfare  of 
minor  children  is  concerned,  the  trial  court's 
power  in  dealing  with  the  property  of  the  par- 
ents is  necessarily  very  broad ;  and,  unless  that 
power  is  obviously  abused,  the  disposition  made 
of  that  property  for  the  care  of  the  children  will 
not  be  disturbed  on  appeal. 

4.  Divorce  <8=>261.  311— Alimony  and  Sup 
port—  Redbess  in  Trial  Court. 
Parties  remanded  to  trial  court  for  enforce- 
ment of  payment  of  arrears  of  alimony  and 
support;   attorney's  fee,  etc,  allowed;  judg- 
ment affirmed. 
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Appeal  from  District  Court,  Shawnee 
•County. 

Action  for  divorce  by  Edith  L.  Kelly 
against  William  J.  T.  Kelly.  Judgment 
for  plaintiff  awarding  a  divorce,  custody  of 
minor  children,  alimony  and  support  of  chil- 
dren, and  the  defendant  appeals.  Affirmed. 

J.  S.  Ensminger,  of  Topeka,  for  appellant. 
Waters  &  Waters,  Edward  Rooney,  and  J. 
E.  Addington,  ail  of  Topeka,  for  appellee. 

DAWSON,  J.  The  district  court  of 
Shawnee  county  granted  to  the  plaintiff  a 
divorce  from  her  husband.  She  was  also 
awarded  the  custody  of  the  minor  children 
•of  the  parties,  and  given  $15  per  month  as 
alimony  and  for  support  of  the  children,  and 
the  title  to  the  homestead,  a  $400  house 'and 
lot,  was  vested  In  the  plaintiff  as  trustee 
for  the  use  and  benefit  of  the  minor  chil- 
dren; and,  subject  to  application  to  the 
court  and  with  its  leave  first  obtained,  the 
plaintiff,  as  trustee,  may  sell,  mortgage,  or 
rent  the  property  for  the  use  and  benefit  of 
the  children  in  such  manner  as  the  court 
may  decree;  "it  being  the  intent  of  the 
court,"  says  the  decree,  "that  the  property 
be  held  for  the  benefit  of  said  children  only, 
or,  if  sold,  the  proceeds  to  be  held  in  the 
same  manner  and  for  the  same  purposes." 

[1]  It  Is  contended  that  the  testimony  did 
not  prove  defendant's  extreme  cruelty  and 
gross  neglect  of  duty.  This  action  was  plain- 
tiff's fifth  attempt  within  two  or  three  years 
to  obtain  a  divorce  from  defendant  The 
first  three  actions  were  compromised,  aban- 
doned, or  dismissed.  .The  fourth  was  tried 
to  a  conclusion  on  March  26,  1018,  and  plain- 
tiff was  defeated.  On  the  evening  of  the 
same  day,  the  ill-matched  pair  returned  to 
their  abode,  but  Instead  of  setting  about  the 
re-enahrinement  of  tbelr  lares,  and  penates, 
reshaping  their  marital  conduct  in  mutual 
forbearance,  "in  honor  preferring  one  an- 
other," their  angry  hostility  which  had  been 
adjourned  in  court  was  immediately  renewed 
at  their  own  fireside.  Defendant  took  spe- 
cial umbrage  at  part  of  the  testimony  which 
plaintiff  had  given  at  the  trial,  and  felt 
particularly  aggrieved  about  a  statement  of 
plaintiff  which  had  been  published  in  a  local 
newspaper.  There  was  no  resumption  of 
marital  harmony,  and  a  few  weeks  later 
this  action  was  begun. 

The  evidence  in  this  case  tended,  in  part, 
to  show  that  defendant  was  a  gambler,  im- 
provident, quarrelsome,  and  violent,  and 
neglectful  of  his  wife  and  children;  it  was 
partly  shown  tbat  he  was  a  thief,  and  under 
investigation  by  the  postal  authorities,  and 
that  he  was  disposed  to  inculcate  dishonesty 
in  his  children.  Mayhap  the  testimony  as 
to  defendant's  shortcomings  was  magnified  or 
untrue.  As  to  that,  the  Judgment  of  the 
trial  court— not  ours— must  control.   On  the 
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face  of  the  record,  however,  It  cannot  be 
denied  that  the  findings  are  supported  by 
the  evidence.  Putnam  v.  Putnam,  104  Kan. 
47,  66,  177  Pac  838. 

Passing  for  the  moment  the  trial  court's 
disposition  of  the  property,  this  court  dis- 
cerns no  error  in  the  decree  awarding  plain- 
tiff the  custody  of  the  minor  children,  nor  in 
the  allowance  of  SIS  per  month  as  alimony 
and  for  the  children's  support 

[2]  No  semblance  of  error  is  disclosed  in 
the  fact  that  the  trial  court  decided  the 
question  of  alimony  at  one  time  and  took  the 
question  of  granting  a  divorce  under  advise- 
ment for  about  ten  days  and  thereafter 
granted  the  divorce. 

[S]  Fault  Is  found  with  the  trial  court's 
disposition  of  the  property.  The  house  and 
lot  were  given  to  plaintiff  as  trustee  during 
the  minority  of  the  children,  and  for  their  use 
and  benefit  It  is  only  for  the  use  and  benefit 
of  the  children  that  the  property  may  be 
sold,  mortgaged,  or  rented,  and  even  in  any 
such  case  the  trial  court  has  reserved  to  it- 
self full  control  of  toe  matter.  Leave  of 
court  mast  first  be  had  before  disposing  of 
the  property  or  in  renting  it,  and  the  sanc- 
tion of  the  court  is  requisite  to'  dispose  of 
the  proceeds  or  income.  Counsel  for  defend- 
ant contend  that  the  court  had  no  power  to 
take  his  property  from  him  and  confer  it 
absolutely  upon  his  children.  Very  true. 
The  court  did  not  do  so.  It  created  a  trustee- 
ship during  the  children's  minority  and  for 
their  benefit  This  is  authorized  by  section 
672  of  the  Civil  Code  (Gen.  St  1915.  f  7580). 
In  a  divorce  case,  where  the  welfare  of 
minor  children  is  involved,  the  trial  court's 
power  in  dealing  with  the  property  of  parents 
is  necessarily  very  broad,  and,  unless  tbat 
power  Is  obviously  abused,  its  exercise  will 
not  be  disturbed  on  appeal.  As  we  construe 
the  decree,  if  the  property  is  not  exhausted 
during  the  children's  minority,  with  the  ap- 
proval of  the  court  and  by  its  order,  the 
trusteeship  will  then  be  terminated,  and  the 
title  will  revert  to  its  status  prior  to  the  date 
of  the  decree.  Smith  v.  Smith,  No.  22051, 
180  Pac.  231,  decided  April,  12,  1919;  Emery 
v.  Emery,  No.  22088,  180  Pac.  451,  decided 
April  12,  1919. 

[4]  During  the  pendency  of  this  appeal, 
plaintiff  filed  a  motion  for  an  allowance  of 
attorney's  fees  and  for  the  expenses  of  pre- 
paring her  brief  and  counter  abstract  and 
to  require  payment  of  arrears  of  monthly  al- 
lowances of  alimony  and  for  support  of  the 
children.  Affidavits  of  the  parties  on  these 
matters  ha  vie  been  duly  considered.  It 
appears  that  because  of  nonpayment  of  the 
alimony  and  support  allowances  and  be- 
cause of  her  poverty,  plaintiff  was  constrained 
to  place  her  three  smaller  children  in  her 
mother's  care  on  a  farm  in  Oklahoma.  De- 
fendant Ignores  this  apparent  necessity  and 
says  that  this  temporary  disposition  of  the 


Digitized  by. 


Kan.) 


AITKEN  LUMBER  00.  T. 


562 


children  frustrates  that  part  of 
court's  decree  which  gave  defendant  permis- 
sion "to  visit  said  children  one .  day  each 
week  by  leaving  said  children  with  him,  away 
from  his  home."  As  to  the  enforcement  of 
the  allowances  for  alimony  and  for  the  sup- 
port of  the  child/en,  the  plaintiff  should 
seek  redress  in  the  trial  court  An  attorney's 
fee  of  $50  and  $25  for  preparing  the  counter 
abstract  and  brief  are  allowed  to  plaintiff, 
and  the  judgment  is  affirmed. 
All  the  Justices  concurring. 


{106  Kan.  ltt) 

AITKEN  LUMBER  CO.  v. 
UALTY  &  SURETY  CO. 


KANSAS  CAS 
(No.  21967.)  • 


(Supreme  Court  of  Kansas.   June  7,  1919.) 

(SyUdbut  ly  the  Court.) 

Mechanics'  Liens  <8==>315— Matkbiaxmen— 
Suit  on  Indemnity  Bond— Amount  Dub. 
The  contractor  in  the  erection  of  a  build- 
ing purchased  from  the  plaintiff  cement  un- 
der an  agreement  that  he  was  to  be  charged 
with  the  sacks  on  the  same  terms  as  for  ce- 
ment, and  on  receipt  of  the  empty  sacks  plain- 
tiff was  to  repurchase  them  at  10  cents  each. 
In  an  action  on  a  surety  bond  given  to  indem- 
nify persons  furnishing  the  material,  held  that, 
in  order  to  determine  the  amount  due  plaintiff, 
it  was  proper  to  charge  the  contractor  with  cash 
paid  for  the  return  of  the  sacks. 

Appeal  from  District  Court,  Barton  County. 

Action  by  the  Aitken  Lumber  Company 
against  the  Kansas  Casualty  &  Surety  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Stanley,  Stanley  ft  Hegler  and  George  Slef- 
kin,  all  of  Wichita,  for  appellant. 

Russell  &  RuBsell,  of  Great  Bend,  for  ap- 
pellee. 


PORTER,  J.  The  defendant  executed  its 
bond  as  surety  for  the  use  of  all  persons  in 
whose  favor  Hens  might  accrue  on  account 
of  labor  or  material  furnished  in  the  erection 
of  a  mill  and  elevator  building.  The  plaintiff 
sued  to  recover  a  balance  claimed  to  be  due 
for  material  furnished.  The  case  was  tried 
upon  an  agreed  statement  of  facts,  and  judg- 
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e  trial  tuent  was  rendered  for  plaintiff,  from  which' 
the  defendant  appeals. 

The  defendant  excepts  to  three  items  in 
plaintiff's  account  which  aggregate  $1,148.82, 
and  which  were  for  cash  paid  by  plaintiff  to 
the  contractor.  The  correctness  of  plaintiff's 
account  otherwise  is  not  disputed.  The  con- 
troversy over  the  three  cash  Items  arises  in 
this  way:  The  plaintiff  furnished  the  con- 
tractor cement  in  sacks  under  a  contract 
which  provided  that  the  purchaser  was  to 
pay  for  sacks  on  the  same  terms  as  for  ce- 
ment, and  on  receipt  of  the  empty  sacks  in 
good  condition  the  plaintiff  was  to  repurchase 
them  at  10  cents  each.  In  order  to  obtain 
the  discount  allowed  for  cash,  the  contractor 
paid  the  purchase  price  of  the  cement  when 
it  was  delivered,  and  the  discount  was  figured- 
upon  the  full  amount  of  the  purchase  price, 
which,  of  course,  included  the  sacks.  On 
three  separate  occasions  he  returned  sacks 
after  the  cement  had  been  used,  and  the 
plaintiff  paid  him  in  cash  the  refund  agreed- 
upon  when  the  cement  was  purchased.  Be- 
cause the  bond  expressly  provided  that  the 
surety  merely  guaranteed  to  pay  claims,  for 
which  the  party  furnishing  labor  or  material 
would  otherwise  have  been  entitled  to  idle  a 
Hen  upon  the.  building,  it  is  contended  by  the 
defendant  that  in  fixing  the  amount  of  its 
liability  the  court  erroneously  allowed  these 
cash  items  for  which  plaintiff  would  not  in 
any  event  have  been  entitled  to  a  Hen.  There 
Is  not  the  slightest  merit  in  this  contention. 
If  no  surety  bond  had  been  given,  the  plain- 
tiff would  have  been  entitled  to  file  a  Hen  for 
the  cost  of  the  cement  furnished  to  the  con- 
tractor, and  that  is  all  that  Is  Included  In 
the  items  of  which  defendant  complains.  In 
order  to  deUver  the  cement  for  convenient 
use,  sacks  were  necessary  as  containers; 
these  were  furnished  temporarily  by  the 
plaintiff  under  a  contract  by  which  the  pur- 
chaser was  charged  with  the  sacks,  and  upon 
their  return  a  fixed  price  for  them  was  to  be 
refunded  to  him  in  cash.  The  whole  question 
Involves  a  mere  matter  of  accounting.  It  is 
obvious  that  the  contractor,  having  paid  for 
the  sacks  in  the  first  place,  was  entitled  to 
receive  the  cash  for  them  when  they  were  re- 
turned, aU  of  which  was  no  concern  of  the 
surety  company. 
The  judgment  is  affirmed. 
AH  the  Justices  concurring. 


>For  other  cases  see  sun*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
•  Rehearing  denied  182  Pac  181. 
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(106  Kan.  67) 

FLOWERDEW  v.  LAMBETH.    (No.  22036.) 
(Supreme  Court  of  Kansas.   June  7,  1910.) 

(Syllabus  by  the  Court.) 

Landlord  amd  Tenant  «=>331(6)— Delivery 
or  Landlord's  Share— Evidence. 
Upon  an  issue  aa  to  the  quantity  of  com 
delivered  by  a  tenant  to  his  landlord,  the  evi- 
dence is  held  to  have  been  sufficient  to  sup- 
port the  verdict. 

Appeal  from  District  Court,  Cheyenne 
County. 

Action  by  Fred  Flowerdew  against  Albert 
Lambeth.  Verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

J.  L.  Flnley,  of  St  Francis,  for  appellant. 
E.  E.  Kite,  of  St  Francis,  for  appellee. 

MASON,  J.  Fred  Flowerdew  rented  a 
farm  to  Albert  Lambeth,  who,  among  other 
things,  agreed  to  give  him  one-third  of  the 
grain  crop.  Flowerdew  sued  Lambeth,  alleg- 
ing his  failure  to  perform  this  and  other 
agreements.  A  jury  trial  resulted  in  a  ver- 
dict for  the  defendant  on  which  judgment 
was  rendered,  which  is  now  appealed  from. 
.  Other  issues  were  involved,  but  the  plain- 
tiff contends  that  however  they  may  have 
been  determined,  he  was  entitled  to  a  recov- 
ery because  the  undisputed  evidence  showed 
that  while  the  defendant  was  required  to 
deliver  to  him  at  least  646  bushels  of  corn, 
he  had  in  fact  received  only  475  bushels. 
The  plaintiff  pleaded  that  the  corn  crop 
amounted  to  3,000  bushels,  of  which  he  had 
received  but  500.  The  defendant  pleaded  that 
he  had  raised  only  1,800  or  1,900  bushels,  and 
had  delivered  640  to  the  plaintiff.  The  plain- 
tiff introduced  various  estimates  of  the  yield, 
but  relies  specifically  upon  evidence  that  the 
defendant  had  himself  used  or  sold  1,292 
bushels  of  corn  raised  on  the  .place.  This 
would  indicate  a  total  crop  of  1,938  bushels, 
which  is  not  materially  in  excess  of  the  de- 
fendant's figures.  Therefore  the  controversy 
here  does  not  concern  the  amount  of  corn 
raised,  or  the  amount  retained  by  the  defend- 
ant and  the  only  question  to  be  determined 
is  whether  the  evidence  compelled  a  finding 
that  the  defendant  failed  to  deliver  one-third 
of  the  crop  to  the  plaintiff.  The  Judgment 
must  be  affirmed,  unless  it  was  conclusively 
established  that  the  plaintiff  received  less 
than  646  bushels. 

The  corn  which  the  plaintiff  received  was 
delivered  to  him  by  the  defendant  by  being 
placed  in  two  cribs  on  the  farm.  The  defend- 
ant testified  that  a  division  of  the  corn  was 
made  in  the  field,  and  that  he  did  not  get 
more  than  his  share;  that  351  bushels  was 
put  into  one  of  the  plaintiff's  cribs,  which 
was  made  out  of  boards,  and  that  the  other 
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crib,  which  was  made  of  upright  slats  wired 
together,  was  filled;  that  this  slat  crib  orig- 
inally held  500  bushels,  but  its  capacity 
had  been  diminished  by  its  being  "lapped"  to 
cover  places  where  slats  had  been  broken. 
This  evidence  was  somewhat  indefinite;  the 
extent  to  which  the  size  of  the  crib  had  been 
reduced  not  being  indicated.  But  if  the  re- 
duction amounted  to  as  much  as  200  bushels, 
the  contents  of  the  crib  would  still  be  300 
bushels,  and  this,  with  the  defendant's  esti- 
mate of  351  bushels  in  the  board  crib,  would 
have  left  him  some  margin.  This  estimate 
was  larger  than  the  result  of  a  measurement 
by  one  of  his  own  witnesses,  but  he  was  nob 
absolutely  bound  by  any  testimony  but  his 
own. 

The  plaintiff  undertook  to  account  for  all 
the  corn  in  the  two  cribs  by  a  showing,  cor- 
oborated  by  other  witnesses,  of  the  contents, 
totaling  475  bushels,  of  a  number  of  loads 
hauled  away  at  different  times.  Whether 
these  loads  actually  comprised  all  the  corn 
that  the  defendant  had  placed  In  the  cribs 
was  a  matter  to  be  determined  by  th«>  trior* 
of  the  facts.  This  court  cannot  say  that  the 
jury  was  compelled  to  give  credence  to  evi- 
dence merely  because  it  was  not  specifically 
contradicted.  Granting  that  a  strong  argu- 
ment is  made  In  behalf  of  the  plaintiff  upon 
the  facts,  we  cannot  find  in  it  a  basis  for  a 
reversal. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  83) 

AMES  v.  CITIZENS'  NAT.  BANK  OF  IN- 
DEPENDENCE et  el.    (No.  22183.) 

(Supreme  Court  of  Kansas.    June  7,  1919.) 

(SyUabut  bj  the  Court.) 

executors  and  administrators  <s=»519(1)  — 
Ancillary  Administrator  —  Action  on 
Certificate  of  Deposit. 
A  resident  of  New  Mexico  died  there,  intes- 
tate, the  owner  of  certificates  of  deposit  issued 
by  a  bank  in  Kansas.  An  administrator  was 
duly  appointed  by  the  probate  court  of  New 
Mexico,  who  brought  suit  in  this  state  against 
the  bank  to  recover  the  indebtedness  represent- 
ed by  the  certificates.  An  administrator  who 
had  been  appointed  by  the  probate  court  hi  this 
state  intervened,  and  claimed  the  right  to  re- 
cover the  debt  Held,  that  the  administration 
here  is  ancillary  to  the  principal  administration 
at  the  domicile  of  the  deceased,  and  that  it  was 
error  to  render  judgment  in  favor  of  the  an- 
cillary administrator. 

Appeal  from  District  Court  Montgomery 
County. 

Action  by  Robert  Newton  Ames,  adminis- 
trator of  the  estate  of  Llewellyn  A  Carr, 
deceased,   against   the   Citizens'  National 


4=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Index** 
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Bank  of  Independence,  in  which  George  B.  ( deliver  the  certificates 
Longan,  as  Kansas  administrator,  was  per- 
mitted to  intervene.  Judgment  for  defend- 
ants, motion  for  new  trial  denied,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
direction  to  enter  Judgment  in  favor  of 
plaintiff  and  against  defendant  hank. 
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Walter  L.  McVey  and  Thurman  Hill,  both 
of  Independence,  and  M.  G.  Spicer,.  of  So- 
corro, N.  M.,  for  appellant 

W.  N.  Banks  and  O.  I*  O'Brien,  both  of  In- 
dependence, for  appellees. 

PORTER,  J.  On  the  10th  day  of  January, 
1917,  Llewellyn  A.  Carr,  a  resident  of  the 
county  of  Socorro,  and  state  of  New  Mexico, 
died  there,  intestate.  On  January  22d  the 
plaintiff,  Robert  Newton  Ames,  who  was  a 
resident  of  the  same  place,  was  duly  ap- 
pointed administrator  of  the  estate. 

At  the  time  of  his  death  Llewellyn  A.  Garr 
held  in  his  name  three  certificates  of  deposit 
Issued  by  the  Citizens'  National  Bank  of  In- 
dependence, upon  which  there  was  due  the 
sum  of  16,720.  On  July  28,  1917,  plaintiff 
brought  this  action  in  the  district  court  of 
Montgomery  county  to  recover  from  the  bank 
the  amount  of  the  certificates,  and  attached 
to  his  petition  duly  authenticated  copies  of 
the  proceedings  showing  his  appointment  as 
administrator  and  attached  copies  of  the 
certificates  of  deposit.  He  alleged  that  as 
such  administrator  he  had  demanded  from 
the  defendant  bank  payment  of  the  money, 
and  that  the  bank  refused  payment  The  an- 
swer of  the  bank  admitted  the  execution  of 
the  certificates  and  that  there  was  due  there- 
on the  amount  claimed  but  set  up  the  de- 
fense that  one  George  B.  Longan  a  resident 
of  Johnson  county  had  been  on  the  12th  day 
of  February,  1917,  by  the  probate  court  of 
Montgomery  county,  duly  appointed  admin- 
istrator ef  the  estate  of  Llewellyn  A.  Garr, 
deceased,  and  was  entitled  to  have  turned 
over  to  him  as  such  administrator  all  the 
funds  belonging  to  the  estate,  and  that  he 
had  made  a  demand  upon  the  bank  for  the 
payment  of  the  funds  represented  by  the 
certificates.  It  further  alleged  that  on  Au- 
gust 27,  1917,  one  Juliette  Carr  Bray,  of 
Kansas  City,  Mo.,  brought  an  action  In  the 
United  States  district  court  of  Kansas 
against  George  B.  Longan,  as  administrator, 
and  against  the  bank  in  which  she  claimed  to 
be  entitled  to  the  funds  represented  by  the 
certificates.  The  answer  further  alleged  that 
the  bank  had  filed  its  answer  in  that  proceed- 
ing, setting  out  the  same  facts,  and  had  at 
all  times  been  ready  and  willing  to  pay  to 
the  person  entitled  the  money  represented 
by  the  certificates,  but  that  the  plaintiff  failed 
to  take  Out  letters  of  administration  in  the 
state  of  Kansas.  The  bank  prayed  for  an 
order  and  Judgment  directing  plaintiff  to 


to  the  clerk  of  the 
court,  and  for  a  further  Judgment  directing 
the  bank  to  pay  the  Judgment  into  the  United 
States  court,  and  to  be  released  from  fur- 
ther liability,  and  it  asked  to  be  allowed 
attorney's  fees  and  costs. 

George  B.  Longan  was  permitted  to  inter- 
vene, and  filed  his  answer,  setting  up  the 
same  facta,  and  alleging  his  appointment  and 
qualification  as  administrator ;  that  there 
are  debts  against  the  estate  of  Llewellyn  A. 
Carr,  deceased,  unpaid  and  owing  to  citizens 
and  residents  of  this  state.  The  plaintiff 
filed  an  answer  to  the  amended  petition, 
denying  that  at  the  time  of  the  death  of 
Llewellyn  A.  Carr  he  owned  any  property 
within  this  state,  expressly  denying  that 
there  are  debts  of  the  estate  now  due,  un- 
paid, and  owing  to  citizens  or  residents  of 
Kansas,  and  alleging  that  the  appointment 
of  Longan  as  administrator  was  illegal  and 
void  because  the  court  was  without  Jurisdic- 
tion to  appoint  him  administrator,  and  deny- 
ing that  at  the  time  of  the  appointment  of 
Longan  as  administrator  there  were  in  Kan- 
sas any  assets  of  the  estate. 

The  court  rendered  Judgment  against  the 
plaintiff,  holding  that  George  B.  Longan  is 
the  duly  appointed  administrator  of  the  es- 
tate, and  entitled  to  take  into  his  possession 
all  money  and  property  belonging  to  the  es- 
tate that  may  be  found  within  the  Jurisdiction 
of  the  court.  Longan  was  given  Judgment 
against  the  bank  for  the  amount  due  upon 
the  certificates;  the  bank  was  directed  to 
pay  the  money  to  the  clerk  of  the  court ;  the 
certificates  were  ordered  delivered  to  him  to 
be  canceled ;  and  he  was  directed  to  pay  the 
money  to  George  B.  Longan,  as  administra- 
tor. The  court  denied  the  plaintiff  a  new 
trial,  and  he  appeals. 

It  appears  that  the  only  claim  against  the 
estate  in  favor  of  a  resident  of  Kansas  was 
one  for  the  sum  of  $2.60  presented  by  the 
publisher  of  a  newspaper  at  Independence, 
and  this  indebtedness  was  paid  and  satisfied 
by  Robert  Newton  Ames  as  administrator. 
There  is  no  controversy  over  the  facts. 

In  the  recent  case  of  In  re  Miller's  Estate, 
90  Kan.  819,  136  Pac  256,  SyL  2,  L.  R.  A. 
1915D,  856,  Ann.  Cas.  1915B,  699,  it  was 
held  that— 

"The  situs  Of  shares  of  capital  stock  in  a 
Kansas  corporation  owned  by  one  who  was  a 
resident  of  another  state  at  the  time  of  his 
death,  for  purposes  of  administration,  is  at  the 
domicile  of  the  decedent  rather  than  in  the 
state  in  which  the  corporation  is  organized  and 
has  its  place  of  business." 


In  the  opinion  it  was  said: 

"Under  the  common  law  and  as  a  general  rule 
the  situs  of  personal  property  is  the  residence 
of  the  owner,  and  the  title  to  personalty  is  in 
the  domiciliary  executor  or  administrator."  90 
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Kan.  822,  136  Pac.  256,  L.  R  A.  1915D,  856, 
Ann.  Cas.  1915B,  699. 


That  case  turned,  however,  upon  the  pe- 
culiar characteristics  of  corporate  stock,  and 
it  was  held  that  the  probate  court  was  with- 
out jurisdiction  to  make  the  appointment 
In  the  present  case  It  cannot  be  said  that 
the  probate  court  of  this  state  was  without 
Jurisdiction  to  appoint  an  administrator,  but 
the  administration  here  was  merely  ancil- 
lary to  the  principal  administration  at  the 
domicile  of  the  intestate. 

In  reference  to  the  general  rule  that  debts, 
such  as -are  evidenced  by  promissory  notes, 
or  bills  of  exchange,  are  bona  notabilia  at 
the  domicile  of  the  debtor,  it  was  said  in 
Moore,  Adm'x,  v.  Jordan,  36  Kan.  271, 13  Pac. 
337,  69  Am.  Rep.  550: 

"The  courts,  however,  are  not  entirely  uni- 
form in  their  holding  upon  this  question.  Some 
of  the  authorities  bold  that  the  title  to  these 
evidences  of  debt  is  not  only  in  the  domiciliary 
administrator,  but  that  they  are  assets  in  his 
hands  instead  of  at  the  domicile  of  the  debtor." 
36  Kan.  276,  13  Pac.  839,  59  Am.  Rep.  550. 

The  present  case,  however,  turns  upon  the 
fact  that  the  plaintiff,  who  was  appointed 
administrator  at  the  domicile  of  the  deceas- 
ed, and  who  had  possession  of  the  certificates 
of  deposit,  holds  a  title  superior  to  that  of 
Longan,  who  is  only  the  ancillary  adminis- 
trator, and  who  never  had  in  his  possession 
the  certificates. 

If  the  ancillary  administrator  had  secured 
possession  of  the  evidences  of  debt  and  had 
brought  suit  and  recovered  the  amount  due 
thereon,  it  would  have  been  his  duty,  after 
satisfying  any  indebtedness  against  the  es- 
tate owing  to  residents  here,  to  remit  the 
balance  to  the  principal  administrator,  who 
is  the  plaintiff. 

When  the  plaintiff  demanded  from  the 
bank  payment  of  the  amount  represented  by 
the  certificates,  the  bank  had  no  defense  and 
no  ground  for  refusing  payment  No  ad- 
ministrator had  been  appointed  in  this  state. 
Besides,  payment  to  the  administrator  ap- 
pointed in  New  Mexico  was  good  against  any 
administrator  appointed  elsewhere,  Moore, 
Adm'x,  v  Jordan,  supra;  Wilklns  v.  Ellett, 
9  Wall.  740,  19  L.  Ed.  586;  Wyman  v.  Hal- 
stead,  109  U.  S.  656,  3  Sup.  Ct  417,  27  U.  Ed. 
1068. 

It  follows,  therefore,  that  the  judgment 
will  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor 
of  the  plaintiff  against  the  bank  for  the 
amount  of  the  certificates,  interest,  and 
costs. 

All  the  Justices  concurring. 
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DAVIS  v.  HEYNES.    (No.  22188.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

fSyUabu$  by  the  Court.) 

1.  Appeal  anp  Ebbob  «=»695(1)— Sufficien- 
cy of  Evioence— Objection— Tb'anscbipt. 

The  rule  applied  that  the  sufficiency  of  the 
evidence  to  sustain  the  findings  and  judgment 
of  a  court,  and  that  objections  which  arise  solely 
upon  the  evidence  and  proceedings  in  the  case, 
cannot  be  considered  upon  an  appeal,  where  a 
transcript  of  the  evidence  and  proceedings  have- 
not  been  obtained,  or  have  not  been  otherwise 
preserved  as  the  Code  provides. 

2.  Appeal  anp  Ebbob  <8=»690(4)  —  Limita- 
tion of  Actions  <8=>  100(13)— Constructive 
Notice— Fraud. 

In  an  action  for  relief  on  the  ground  of 
fraud,  constructive  notice  is  sufficient  to  start 
the  running  of  the  statute  of  limitations,  within 
the  meaning  of  the  Code  provision  that  such  en- 
action is  deemed  to  have  accrued  upon  the  "dis- 
covery of  the  fraud." 

8.  Limitation  of  Actions  «=»  197(2)  —  Dis- 
covert of  Fbaud— Evidence. 
The  facts  found  by  the  trial  court  herein  are 
deemed  to  be  sufficient  to  sustain  the  conclusion 
that  the  plaintiff  had  actual  notice  of  the  alleged 
fraud  more  than  two  years  before  the  commence- 
ment of  the  action. 

Appeal  from  District  Court,  Barton  County. 

Action  by  L  B.  Davis  against  M.  E. 
Heynes.  Judgment  for  defendant  and  plain- 
tiff appeals.  Affirmed. 

Jamison  ft  Jamison,  of  Topeka,  for  appel- 
lant 

Osmond  ft  Cole  and  Russell  ft  Russell, 
all  of  Great  Bend,  for  appellee. 

JOHNSTON,  C.  J.  The  plaintiff  sought  a 
recovery  from  defendant  for  the  alleged 
fraudulent  withdrawal  and  misappropriation 
of  funds  of  the  plaintiff  which  had  been  de- 
posited in  a  bank  of  which  defendant  had 
been  cashier. 

[1]  Among  the  defenses  alleged  was  that 
all  of  the  causes  of  action  set  out  in  plain- 
tiff's petition  had  been  fully  litigated  In  an. 
action  between  plaintiff  and  the  bank,  and 
that  the  Judgment  rendered  against  plaintiff 
therein  was  final.  Another  defense  set  up  was 
that  the  alleged  causes  of  action  were  based 
on  fraud,  and  that  more  than  two  years  had 
elapsed  since  the  causes  of  action  accrued. 
The  parties  stipulated  that  the  question  of 
whether  or  not  the  claims  of  plaintiff  were 
barred  by  the  statute  of  limitations  should 
be  first  tried.  A  trial  was  then  had  on  that 
issue,  with  the  result  that  a  finding  was 
made  that  each  of  the  causes  of  action  re- 
lied on  by  plaintiff  was  barred  by  the  stat- 
ute of  limitations.    Plaintiff  appeals,  but 
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the  evidence  has  not  been  transcribed  nor 
preserved  in  the  manner  necessary  to  a  re- 
view of  most  of  the  Questions  discussed  by 
counsel  for  plaintiff. 

It  appears  that  Ineffectual  attempts  were 
made  to  obtain  a  transcript,  and  while  we 
recognize  the  difficulties  under  which  counsel 
for  plaintiff  labored,  it  must  be  held  that  we 
cannot  determine  that  the  evidence  was  in- 
sufficient to  support  the  findings,  nor  any 
other  objection  which  arises  solely  upon  evi- 
dence and  proceedings  not  embraced  in  the 
record.  Typewriter  Co.  v.  Anderson,  85 
Kan.  867,  118  Pac.  879;  Davidson  v.  Tim- 
mons,  88  Kan.  553, 129  Pac.  133.  The  record 
includes  the  pleadings,  findings,  and  judg- 
ment of  the  court,  and  only  such  questions  as 
arise  on  this  record  are  open  to  our  con- 
sideration. 

[2]  It  Is  contended  that  the  alleged  fraud 
was  not  discovered  until  in  1917,  at  a  time 
less  than  two  years  prior  to  the  commence- 
ment of  this  action.  Although  the  testimony 
on  the  subject  is  not  preserved,  some  of  the 
findings  of  the  court  relate  to  the  discovery 
of  the  fraud  by  plaintiff,  and  these  may  be 
examined.  It  is  recited  that  the  plaintiff 
was  a  patron  of  the  bank  of  which  defendant 
was  cashier  from  1906  until  1910,  that  he 
was  furnished  with  a  statement  of  his  ac- 
count about  every  30  days,  and  at  the  same 
time  there  was  returned  to  him  the  canceled 
checks,  a  part  of  which  it  was  alleged  were 
forged  by  the  defendant  The  action  against 
the  bank  was  based  on  the  forgery  of  the 
checks  and  the  fraudulent  withdrawal  of  his 
money  from  the  bank,  and  was  begun  on 
June  8,  1911,  and  the  judgment  was  entered 
in  that  case  on  April  17,  1912.  According 
to  the  findings,  plaintiff  became  suspicious 
of  his  account  with  the  bank  in  October, 
1910,  and  was  then  led  to  the  belief  that  the 
defendant,  as  cashier,  had  wrongfully  im- 
posed on  him.  He  procured  an  attorney  to 
represent  him  and  look  over  his  accounts 
with  the  bank,  and  for  that 'purpose  they 
were  given  access  to  the  books  of  the  bank. 
It  appears  that  after  this  investigation, 
which  was  in  January,  1911,  he  was  firmly 
convinced  that  he  had  been  defrauded  of 
large  sums  of  money  by  the  defendant,  and 
yet  with  this  belief,  and  the  knowledge  gain- 
ed from  the  canceled  checks  and  the  books, 
he  did  not  commence  this  action  until  Feb- 
ruary 4,  1918,  more  than  seven  years  after 
the  alleged  fraud  was  brought  to  his  atten- 
tion. 

While  plaintiff  had  this  notice  he  says  he 
is  illiterate,  and  did  not  comprehend  his 
legal  rights  and  duties,  and  he  still  Insists 
that  the  preponderance  of  the  evidence  was 
that  he  did  not  actually  discover  the  fraud 
unto  1917.  He  seems  to  contend  that  he  can- 
not be  held  to  have  discovered  the  fraud  un- 
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til  specific  actual  notice  or  knowledge  of  the 
fraud  Is  directly  brought  to  his  attention. 
It  is  enough  if  the  information  pointing  to 
the  fraud  was  brought  to  his  notice  and  he 
had  the  means  of  ascertaining  the  facts  relat- 
ing to  it.  17  R.  C.  L.  741.  Nor  is  it  neces- 
sary that  there  shall  be  more  than  construc- 
tive notice  of  the  fraud  in  fixing  the  time 
of  its  discovery  under  the  statutory  limi- 
tation. In  Black  v.  Black,  64  Kan.  689,  68 
Pac.  662,  it  was  held  that  the  phrase  "dis- 
covery of  fraud"  does  not  mean  until  the 
party  complaining  has  actual  notice  of  it, 
but  that  constructive  notice  is  sufficient,  and 
hence  it  was  ruled  that  a  public  record  re- 
quired to  be  kept,  involving  the  transaction 
pointing  to  the  fraud,  was  sufficient  notice. 
A  ruling  to  the  same  effect  is  found  in  Lewis 
v.  Duncan,  66  Kan.  306,  71  Pac.  577.  Here 
the  findings  indicate  that  the  facts  relating 
to  the  alleged  fraud  excited  the  attention  of 
the  plaintiff  seven  years  before  the  action 
was  brought  In  addition  to  the  returned 
checks  alleged  to  be  forged,  which  he  had  In 
his  possession,  he  had  investigated  the  bank 
account  all  of  which  forced  him  to  the  con- 
clusion that  he  had  been  defrauded,  and  yet 
he  allowed  his  claims  to  sleep  for  years  be- 
yond the  statutory  period.  He  may  not  have 
acquired  complete  information  of  all  the 
facts  at  that  time,  but  certainly  he  had  suffi- 
cient to  put  him  on  inquiry,  and  that  kind 
of  information  is  deemed  to  be  good  notice 
of  all  matters  to  which  an  inquiry  diligently 
prosecuted  would  have  led.  In  Woodruff  v. 
Williams,  35  Colo.  28,  85  Pac.  90,  5  L.  R.  A. 
(N.  S.)  986,  it  was  said: 

The  presumption  is  that  if  a  party  affected 
by  any  fraudulent  transaction  or  management 
might  with  ordinary  care  or  attention  have 
seasonably  detected  it  he  seasonably  had  actual 
knowledge  of  it  Full  possession  of  the  means 
of  detecting  fraud  is  the  same  as  actual  knowl- 
edge." 

In  a  case  where  a  statute  requires  actual 
notice  of  a  fact  it  has  been  held  that : 

"Actnal  knowledge  of  the  defect  like  any 
other  fact  may  be  established  by  circumstantial 
evidence,  that  is,  it  may  be  shown  by  a  num- 
ber of  minor  facts  obtained  from  several  wit- 
nesses and  sources  which  are  so  related  and  link- 
ed together  as  to  warrant  the  inference  that  the 
officer  had  actnal  knowledge  of  the  defect" 
Watkins  v.  Harper  County,  95  Kan.  166,  147 
Pac  822. 

[S]  The  circumstances  related  in  the  find- 
ings afford  a  fair  and  reasonable  inference 
that  the  plaintiff  has  actual  notice  of  the  al- 
leged fraud  more  than  two  years  before  the 
commencement  of  the  action. 

Under  the  record  as  it  stands,  the  claims  of 
error  cannot  be  upheld. 

Judgment  affirmed. 

All  the  Justices  concurring. 
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CALDWELL  et  aL  r.  SKINNER  et  aL  • 
(No.  21875.) 

^Supreme  Court  of  Kansas.   June  7,  1919.) 

(SyUabut  by  the  Court) 

L  Appeal  and  Ekrob  «=»671(3)  —  TRAN- 
SCRIPT of  Record — Review. 
In  the  absence  of  a  transcript  or  record  of 
4e  evidence  prepared  as  the  Code  provides, 
questions  arising  on  the  evidence  and  proceed- 
ings are  not  open  to  review  on  appeal. 

2.  Appeal  and  Error  <8=701(1)— Instruo- 
tioii  a — Review — Evidence. 
Without  evidence  bearing  on  any  question 
in  the  case  upon  which  an  instruction  is  found- 
ed, it  cannot  be  determined  that  prejudicial  er- 
ror was  committed  in  giving  the  instruction, 
although  it  might  under  a  certain  state  of  facta, 
or  as  an  abstract  proposition,  be  incorrect. 

8.  Appeal  and  Error  «8=>688(2)— Record— 
Additional  Statement  to  J urt— Preju- 
dice. 

The  denial  of  a  request  by  plaintiffs  for  per- 
mission to  make  an  additional  statement  of  their 
case  to  the  jury,  after  an  amendment  of  the 
answer  had  been  made  with  the  permission  of 
the  court,  cannot  be  deemed  to  be  prejudicial 
error,  in  the  absence  of  a  showing  as  to  the 
nature  and  extent  of  the  statement  already 
made. 

4.  Trial  <t=»109  —  Opening  Statement  — 
Discretion  or  Court. 
The  fullness  or  brevity  of  such  an  opening 
statement  is  largely  within  the  discretion  and 
control  of  the  trial  court. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Sam  O.  Caldwell  and  another 
against  O.  D.  Skinner  and  J.  H.  Gayhart, 
partners,  doing  business  as  the  Merchants' 
Transfer  &  Storage  Company.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

J.  M.  Stark,  of  Topeka,  for  appellants. 
D.  R.  Hlte,  of  Topeka,  for  appellees. 

JOHNSTON,  C.  J.  Property  of  plaintiffs 
placed  in  the  custody  of  defendants  as  ware- 
housemen was  destroyed  by  Are.  On  a  for- 
mer appeal  a  question  which  arose  on  the 
pleadings  was  determined.  Caldwell  v.  Skin- 
ner, 100  Kan.  667,  164  Pac  1166.  Subse- 
quently a  trial  was  had,  and  after  a  jury 
was  impaneled  counsel  for  plaintiffs  made  a 
statement  of  their  case  to  the  jury,  and  while 
counsel  for  the  defendants  was  stating  their 
defense  he  was  Interrupted  by  an  objection, 
and  over  the  objection  of  the  plaintiffs  he 
was  allowed  to  amend  his  answer  so  as  to 
state : 

"That  In  the  storage  of  said  goods  and  in  the 
care  thereof  the  defendants  exercised  the  care 
that  a  reasonable  man  would  take  of  his  own 


REPORTER  (Kan, 

property,  and  that  said  fire  was  without  fault 
on  the  part  of  these  defendants." 

Later  counsel  for  plaintiffs  asked  permis- 
sion to  make  an  additional  statement  of  his 
case  to  the  jury,  and  this  was  denied.  The 
issue  joined  between  the  parties  was  wheth- 
er the  loss  of  the  goods  was  caused  by  the 
failure  of  the  defendants  to  exercise  such 
care  of  the  goods  stored  with  them  as  a  rea- 
sonably careful  owner  of-  the  goods  would 
exercise,  and  upon  the  evidence  submitted  a 
verdict  for  defendants  was  given,  and  it  was 
specially  found  that  there  was  no  such  neg- 
lect by  the  defendants,  and  that  no  act  or 
neglect  of  theirs  had  contributed  directly  to 
the  loss.  A  number  of  other  findings  were 
made  as  to  the  situation  of  the  warehouse 
and  the  conditions  under  which  the  goods 
were  accepted  for  storage,  and  one  of  these 
was  that  the  defendants  were  not  to  be  liable 
for  loss  occasioned  by  fire. 

[1]  On  this  appeal  plaintiffs  complain  of 
rulings  uppn  evidence,  including  the  refusal 
of  the  court  to  peremptorily  Instruct  the  Jury 
that  under  the  law  and  the  evidence  they 
must  find  for  plaintiffs,  although  a  transcript 
of  the  evidence  was  not  made.  The  reason 
given  for  the  absence  of  a  transcript  is  that 
the  official  stenographer  had  died  before 
transcribing  his  notes.  To  meet  such  an  exi- 
gency it  is  provided  in  the  Code  that  the 
court  or  judge  before  whom  the  case  was 
tried  may  by  order  provide  for  the  making  of 
a  statement  of  the  evidence  and  proceedings 
in  the  case  which,  when  approved  and  signed 
by  the  judge,  shall  become  a  part  of  the  rec- 
ord in  the  case.  Civ.  Code,  |  582  (Gen.  St 
1915,  |  7486).  This  was  not  done.  In  the 
absence  of  such  a  transcript,  record,  or  agree- 
ment of  parties,  questions  arising  on  the  evi- 
dence and  proceedings  are  not  open  for  con- 
sideration on  appeal.  Typewriter  Co.  v. 
Andreson,  85  Kan.  867,  118  Pac.  879;  Read- 
icker  v.  Denning,  86  Kan.  79,  119  Pac  538 ; 
Davidson  v.  Tlmmons,  88  Kan.  553,  129  Pac 
133;  Spencer'  v.  McClenney,  104  Kan.  107, 
178  Pac  253. 

[2]  An  attack  Is  made  on  the  instructions 
of  the  court,  but  because  of  the  incomplete 
condition  of  the  record  It  cannot  be  held  that 
prejudicial  error  was  committed  in  that  re- 
spect. It  has  been  decided  that : 

"Without  the  evidence  bearing  on  any  ques- 
tion in  the  case,  it  cannot  be  determined  on  an 
appeal  that  an  instruction  given,  even  if  er- 
roneous as  an  abstract  statement  of  the  law. 
was  prejudicial  error."  Giles  v.  Ternes,  93 
Kan.  140,  143  Pac  491. 

Looking  at  the  Instructions  as  presented  in 
the  record,  they  do  not  appear  to  be  out  of 
line  with  the  law. 

[3, 4]  There  is  a  contention  that  there  was 
error  in  the  ruling  denying  plaintiffs'  request 
for  permission  to  make  an  additional  state- 
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ment  of  their  case  to  the  jury  at  the  opening 
of  the  trial.  After  plaintiffs'  statement  had 
been  made,  the  court  permitted  an  amend- 
ment of  the  defendants'  answer  In  one  partic- 
ular, and  under  some  circumstances  the  al- 
lowance of  an  amendment  might  justify  the 
making  of  an  additional  statement  How- 
ever, the  statement  already  made  may  have 
fully  covered  the  matter  Included  in  the 
amendment,  and  the  fullness  or  brevity  of  an 
opening  statement  Is  largely  within  the  dis- 
cretion and  control  of  the  trial  court  The 
record  does  not  disclose  the  nature  or  extent 
of  the  statements  made  to  the  jury  by  either 
of  the.  parties,  and  in  the  absence  of  a  show- 
ing it  cannot  be  held  that  the  denial  of  an 
extension  of  the  opening  statement  operated 
to  the  injury  of  the  plaintiffs.  Only  preju- 
dicial error  is  ground  for  reversal,  and  prej- 
udice has  not  been  shown. 

There  is  nothing  substantial  in  the  objec- 
tions made  to  the  rulings  on  the  evidence,  nor 
In  the  denial  of  the  motion  for  a  new  trial. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  62) 

STATE  v.  GIBBS.    (No.  21989.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(HyUabi  by  the  Court  J 

1.  Criminal  Law  <8=>684,  1086(1)  — Evidence 
—Rebuttal  bt  State. 

Ordinarily  it  is  irregular  and  improper  to 
permit  the  state,  in  a  criminal  prosecution,  to 
introduce,  as  rebuttal,  such  evidence  as  prop- 
erly pertains  to  the  state's  evidence  in  chief, 
but  reversible  error  cannot  be  predicated  there- 
on unless  timely  objection  is  made  to  the  intro- 
duction of  such  evidence. 

2.  Criminal  Law  <§=>688,  753(2)  —  Trial  — 
State's  Evidence  Atteb  Refusal  or  Di- 
rected Verdict.  t 

In  a  criminal  prosecution,  where  the  state 
fails  to  establish  a  prima  facie  case  against  the 
defendant  by  its  evidence  in  chief,  the  defendant 
is  entitled  to  a  directed  verdict  in  his  behalf; 
but  where  that  is  denied,  and  the  defendant  of- 
fers evidence  in  his  own  behalf,  the  trial  court, 
for  good  reason  and  in  furtherance  of  justice, 
may  permit  the  state  to  offer  further  evidence 
which  properly  pertained  to  the  case  in  chief. 
Code  Cr.  Proc.  5  227  (Gen.  St.  1915,  |  8148). 

(Additional  Byllabut  by  Editorial  Staff.) 

8.  Criminal  Law  <g=>1186(4)  —  Reversal  — 
Technical  Grounds. 
Where  the  trial  was  to  be  viewed  as  if  the 
trial  court  had  permitted  the  state  to  reopen 
its  case  in  chief  within  Code  Cr.  Proc.  §  227 
(Gen.  St  1910,  f  8148),  without  defendant's  ob- 
jection under  section  219  (section  8140),  and 
where  there  was  no  doubt  of  defendant's  guilt 
Code  Cr..  Proc.  g  293  (Gen.  St  1915,  |  8215), 


forbidding  reversal  on  technical  grounds  where 
substantial  justice  has  been  done,  controlled. 

Appeal  from  District  Court,  Cowley  County. 

T.  J.  (Jack)  Glbbs  was  eonvicted  of  steal- 
ing domestic  fowls  in  the  nighttime,  and  he 
appeals.  Affirmed. 

H.  S.  Hlnes  and  W.  L.  Cunningham,  both 
of  Arkansas  City,  for  appellant 

Bichard  J.  Hopkins,  Arty.  Gen.,  J.  K.  Ran- 
kin, of  Topeka,  and  Ellis  Fink,  of  Winfield, 
for  appellee. 

DAWSON,  J.  The  defendant  T.  J.  (Jack) 
Glbbs  was  convicted  of  stealing  domestic 
fowls  In  the  nighttinie.  Crimes  Act  it  121, 
122  (Gen.  St  1915,  §§  3448,  3449).  His  main 
grievance  here  relates  to  the  overruling  of 
his  demurrer  and  motion  for  a  directed  ver- 
dict: 

"For  the  reason  that  the  facts  proved  fail  to 
state  any  facts  as  against  this  defendant  that 
would  authorise  a  judgment  for  conviction. 
They  don't  connect  this  defendant  anywhere 
with  the  chicken  stealing  at  alL" 

[1-3]  This  demurrer  and  motion  was  filed 
at  the  conclusion  of  the  introduction  of  the 
state's  evidence  In  chief.  It  may  be  conceded 
that  up  to  that  point  the  state  had  not  com- 
pletely made  out  a  prima  facie  case  against 
this  defendant  and  if  he  had  stood  on  that 
ruling,  and  had  Introduced  no  evidence  In  his 
own  defense,  the  jury  would  have  been  bound 
to  acquit  him  for  want  of  proof  (Cr.  Code,  5 
228;  Gen.  St  19l5,  §  8149) ;  otherwise  this 
court  would  order  his  discharge.  But  the  de- 
fendant did  not  stand  on  that  ruling;  evi- 
dence was  introduced  for  the  defense;  and 
on  rebuttal  a  codefendant  took  the  witness 
stand  and  candidly  told  of  the  various  thefts 
of  poultry  by  the  defendant  and  the  witness 
and  another  person.  This  evidence  made  a 
hopeless  predicament  for  defendant  and  his 
conviction  followed  as  a  matter  of  course. 

Defendant  cites  pertinent  precedents  to 
show  that  the  introduction  of  this  evidence 
on  rebuttal  was  Improper,  and  it  certainly 
was  improper.  In  many  Jurisdictions  it 
wou|d  be  fatal  to  the  state's  case.  State  v. 
Chrlstman,  32  N.  D.  105,  110,  111,  155  N.  W. 
26;  Hardesty  v.  People,  52  Colo.  450,  121 
Pac.  1023.  Even  In  this  state,  such  an  irreg- 
ularity would  be  reversible  error  if  defendant 
had  been  denied  an  opportunity  to  meet  such 
a  situation  with  further  evidence  to  contro- 
vert It  State  ex  reL  v.  Stout,  101  Kan.  600, 
168  Pac.  853.  But  counsel  for  the  state  as- 
sert that  the  question  of  the  propriety  of 
such  evidence  on  rebuttal  was  not  questioned 
in  the  trial  court  That  assertion  does  not 
appear  to  be  disputed;  and  upon  inquiry 
we  find  that  no  transcript  has  been  provided, 
so  we  must  accept  the  state's  contention  as 
true.    It  seems  therefore  that  the  matter 


e=»For  other  oases  see  ssms  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


570 


181  PACIFIC  REPORTER 


(Kan. 


must  be  viewed  as  if  the  trial  court  had  per- 
mitted the  state  to  reopen  its  case  In  chief 
(Crlm.  Code,  f  227;  Gen.  St  1915,  |  8148), 
and  this,  too,  without  defendant's  objection 
(Crlm.  Code,  §  219;  Gen.  St  1916,  5  8140; 
Kelly's  Criminal  Law  and  Procedure  [3d  Ed.] 
{  435) ;  and  since  no  doubt  can  be  entertain- 
ed of  the  defendant's  guilt  the  rule  of  the 
Criminal  Code  forbidding  reversal  on  techni- 
cal grounds,  where  substantial  justice  has 
been  done,  must  control  (Crlm.  Code,  §  293 
[Gen.  St  1915,  §  8215]). 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(105  Kan.  46) 
GATES  et  al  t.  LITTLE  FAY  OIL  CO. 
et  aL*    (No.  21985.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Svllobm  by  the  Court.) 

1.  Pleading  «=»237(6>— Amendment  to  Con- 
form to  Paoor— Variance. 

A  demurrer  to  evidence  was  sustained  on 
the  ground  that  although  it  tended  to  establish 
a  cause  of  action  it  was  not  consistent  with  the 
pleading  of  the  party  introducing  It  and  an 
application  for  leave  to  amend  the  pleading 
to  conform  to  the  proof  was  denied.  H eld,  that 
the  pleading  was  not  explicitly  in  conflict  with 
the  evidence,  but  was  merely  ambiguous  and  in- 
definite, and  that,  in  view  of  circumstances 
which  are  regarded  as  showing  that  the  oppos- 
ing party  was  not  taken  by  surprise,  the  amend- 
ment should  have  been  allowed  and  the  demur- 
rer overruled. 

2.  Parties  «=94(2)— Detects— Demurree  to 

Evidence. 

The  fact  that  a  company  which  is  describ- 
ed in  the  pleadings  as  a  corporation,  and  is 
made  a  party  as  such,  and  as  to  the  corporate 
existence  of  which  no  issue  is  raised,  turns  out 
to  be  a  firm,  not  all  of  the  members  of  which 
are  made  parties,  is  not  a  ground  of  demurrer 
to  the  evidence. 

Appeal  from  District  Court  Allen  County. 

Action  by  G.  W.  Gates  and  T.  S.  Brecken- 
ridge,  partners,  etc.,  against  the  Little  Fay 
Oil  Company  and  J.  E.  Crosbie,  with  answer 
uud  cross-petition  by  defendants,  and  in 
which  the  Independent  Torpedo  Company  was 
made  a  party  on  application  of  the  original 
defendants.  Demurrer  to  defendants'  evi- 
dence sustained,  judgment  for  plaintiffs,  and 
defendants  appeal.  Reversed  and  remanded, 
»\  1th  directions. 

F.  J.  Oyler,  of  lola,  and  F.  B.  Dlllard,  of 
Tulsa,  Okl.,  for  appellants. 

Ewing,  Gard  &  Gard,  and  Baxter  D.  Mc- 
Clain,  all  of  lola,  G.  C.  Spillers,  of  Tulsa, 
Okl.,  and  A.  H.  Campbell,  of  lola,  for  appel- 
lees. 


MASON,  J.  G.  W.  Gates  and  T.  8.  Breck- 
enridge,  partners,  brought  an  action  against 
the  Little  Fay  Oil  Company  and  J.  E.  Crosbie 
to  recover  the  agreed  price  for  \  drilling  an 
oil  well.  It  was  admitted  that  the  well  had 
been  drilled  and  that  the  price  sued  for  was 
that  agreed  upon.  The  trial  was  upon  a  de- 
fense and  counterclaim  set  up  in  the  answer, 
to  the  effect  that  while  preparations  were  be- 
ing made  to  shoot  the  well,  an  employe  of 
the  plaintiffs  carelessly  or  willfully  caused 
a  wire  to  be  dropped  into  It,  as  a  result  of 
which  it  was  rendered  entirely  useless.  The 
Independent  Torpedo  Company  was  made  a 
party  on  the  application  of  the  original  de- 
fendants, who  will  be  spoken  of  hereafter 
simply  as  the  defendants.  The  allegation 
against  it  was  that  it  had  been  employed  to 
do  the  shooting,  and  that  its  unskillful  con- 
duct in  attempting  to  recover  the  wire  con- 
tributed to  the  destruction  of  the  usefulness 
of  the  well.  A  demurrer  to  the  defendants* 
evidence  was  sustained,  judgment  being  ren- 
dered against  them  for  the  price  of  drilling 
the  well,  and  they  appeal. 

The  defendants'  evidence  tended  to  show 
these  facts:  The  plaintiffs  agreed  to  drill 
the  well  for  $1  a  foot  the  defendants  to  pay 
them  $25  a  day  for  cleaning  it  out  and  what 
extra  work  they  did  after  it  was  drilled,  such 
as  shooting,  cleaning  out  and  pumping,  if 
necessary.  When  the  well  had  been  drilled, 
reaching  the  oil-bearing  sand,  the  defendants 
arranged  with  the  Independent  Torpedo  Com- 
pany to  shoot  it.  The  shooter  and  the  plain- 
tiffs' men  began  to  prepare  it  for  the  shot 
A  shell  of  nitroglycerine  was  lowered  to  the 
bottom  of  the  well,  a  wire  being  attached  to 
it  the  purpose  being  to  explode  the  charge 
by  electricity.  A  rod  some  three  or  four  feet 
long  was  run  through  a  ring  attached  to  the 
upper  end  of  the  wire  to  keep  it  from  falling 
into  the  well.  One  of  the  plaintiffs'  men 
pulled  out  the  rod  and  the  wire  dropped  into 
the  hole.  Efforts  were  made  to  recover  it 
but  it  broke,  and  while  a  part  of  It  was  pulled 
up  the  rest  remained  in  the  well,  which  had 
to  be  abandoned. 

In  making  their  own  case  the  plaintiffs  had 
Introduced  evidence  that  after  the  well  had 
been  drilled  they  had  nothing  more  to  do 
with  it;  that  they  turned  It,  together  with 
their  rig  and  men,  over  to  the  defendants, 
who  thereafter  directed  the  work;  that  the 
agreement  was  that  the  plaintiffs  were  to  re- 
ceive $25  a  day  for  allowing  this  use  of  their 
material  and  employes.  A  witness  for  the 
defendants  testified  that  there  was  not  a 
word  said  about  the  drilling  rig  and  the 
plaintiffs'  men  being  turned  over  to  the  de- 
fendants for  the  purpose  of  cleaning  out 

[1]  The  foregoing  statement  shows  that  a 
vital  issue  in  the  case  was  as  to  who  was  in 
control  of  the  work  when  the  accident  oc- 
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eurred.  The  defendants'  theory  la  that  the 
plaintiffs  were  doing  the  work  under  an 
agreement  that  they  were  to  receive  $25  a 
day  for  it  The  plaintiffs'  theory  is  that  they 
merely  gave  the  defendants  the  use  of  their 
rig  and  men  for  that  price.  It  is. clear  that 
some  of  the  evidence  Introduced  tended  to 
support  the  defendants'  theory.  Moreover  a 
part  of  the  evidence  in  behalf  of  the  plain- 
tiffs, which  has  not  been  recited,  had  a  simi- 
lar tendency.  The  trial  court  did  not  sustain 
the  demurrer  because  of  any  lack  in  the  evi- 
dence Itself,  but  expressly  based  the  ruling 
upon  the  ground  that  the  allegations  of  the 
answer  and  cross-petition  affirmatively  sup- 
ported the  theory  of  the  plaintiffs  as  to  the 
character  of  the  agreement,  and  therefore  cut 
off  the  defense  and  counterclaim  undertaken 
to  be  proved.  The  defendants  asked  leave  to 
amend  their  pleading  to  conform  to  their 
proof  in  this  respect,  but  the  request  was  re- 
fused, and  they  complain  of  this  ruling  as 
well  as  of  that  sustaining  the  demurrer  to 
their  evidence.  If  the  original  pleading  was 
in  fact  entirely  inconsistent  with  the  defense 
attempted,  the  matter  of  allowing  an  amend- 
ment doubtless  rested  so  much  In  the  discre- 
tion of  the  court  as  not  to  be  subject  to  re- 
view. But  if  it  was  merely  ambiguous  or  in- 
definite, the  defendants  may  have  been  en- 
titled to  an  opportunity  to  make  it  more  spe- 
cific. So  much  of  the  defendants'  answer  as 
need  be  considered  in  order  to  determine  Its 
character  in  this  regard  reads  as  follows,  the 
language  bearing  more  directly  upon  this 
question  being  Italicized: 

"Defendants,  for  affirmative  relief  against 
the  plaintiffs  and  against  the  Independent  Tor- 
pedo Company,  say  that  they  (defendants)  enter- 
ed into  a  verbal  contract  with  the  plaintiffs  to 
drill  and  complete  a  well  and  to  render  euoh 
services  as  were  necessary  in  shooting  said  well 
and  cleaning  the  same  out;  being  one  and  the 
same  contract,  and  the  well  to  be  drilled  upon 
the  land  described  in  plaintiff's  petition.  The 
defendants  in  said  contract,  agreed  to  pay  to 
plaintiffs  $1  a  foot  for  drilling  said  well  through 
to  oil-bearing  sand,  and  to  pay  plaintiffs  $25 
per  day  for  the  use  and  benefit  of  their  machin- 
ery and  tools,  and  aU  labor  necessary  in  prepar- 
ing, cleaning,  and  shooting  said  well  after  the 
same  was  drilled  through  the  oil-bearing  sand. 

"Defendants  further  show  that  after  the  well 
was  drilled  by  plaintiffs  through  the  oil-bearing 
sand,  to  a  depth  of  901  feet,  oil  was  discovered, 
and  the  defendants  then  contracted  with  the 
Independent  Torpedo  Company  to  shoot  said 
well  and  contracted  to  pay  it  $100  therefor,  if 
the  same  was  shot;  that  the  plaintiff  and  the 
torpedo  company  jointly  took  possession  of 
said  well  and  began  to  prepare  the  same  for 
shooting;  and  in  such  preparations  and  the  acts 
which  followed,  said  plaintiffs  and  the  Inde- 
pendent Torpedo  Company  were  acting  jointly." 

The  allegation  that  the  defendants  were  to 
pay  the  plaintiffs  $25  a  day  "for  the  use  and 
benefit  of  their  machinery  and  tools,  and  all 
labor  necessary  in  preparing,  cleaning,  and 


shooting  said  well,"  suggests  that  this  com- 
pensation was  merely  for  the  use  of  the  rig 
and  workmen,  to  be  employed  under  the  di- 
rection of  the  defendants,  but  we  do  not 
think  its  language  compels  that  Interpreta- 
tion. The  preceding  statement  that  the  plain- 
tiffs contracted  to  drill  and  complete  a  well, 
and  "to  render  such  services  as  were  neces- 
sary in  shooting  said  well  and  cleaning  the 
same  out,"  seems  to  us  to  have  as  strong  a 
tendency  to  the  contrary,  so  that  at  most  the 
pleading  as  a  whole  failed  to  make  it  clear 
that  the  defendants  claimed  that  the  agree- 
ment was  that  the  plaintiffs  were  to  control 
the  work  in  connection  with  cleaning  and 
shooting  the  well,  and  not  merely  to  permit 
the  use  of  their  rig  and  employes  by  the  de- 
fendants. The  plaintiffs  can  hardly  have 
been  taken  by  surprise  by  the  assertion  of 
this  claim,  for  one  of  them  testified  that 
shortly  after  the  wire  had  been  dropped  he 
had  a  talk  with  a  representative  of  the  de- 
fendants in  which  each  asserted  that  the  men 
were  working  for  the  other.  The  controversy 
as  to  who  had  charge  of  the  work  was  the 
foundation  of  the  lawsuit,  so  far  as  the  coun- 
terclaim was  concerned,  and  that  was  the  • 
only  matter  in  dispute  The  amendment 
which  the  defendants  asked  leave  to  make 
was  the  substitution,  for  the  second  italicized 
passage  in  the  foregoing  quotation,  of  the 
words  "and  to  pay  plaintiffs  $25  a  day  for 
cleaning  and  shooting  said  well  after  the 
same  was  drilled  through  the  oil-bearing 
sand."  It  seems  fairly  clear  that  this  is,  in 
effect,  what  the  defendants  meant  from  the 
first,  and  that  their  failure  to  make  their  in- 
tention plain  was  the  result  of  Inadvertence 
and  not  of  design.  We  believe  that  the  likeli- 
hood of  substantial  justice  being  done  will 
be  best  promoted  by  a  reversal  of  the  judg- 
ment, in  order  that  the  facts  in  controversy 
may  be  determined  upon  a  trial  on  the  mer- 
its. Rulings  refusing  to  allow  a  pleading  to 
be  amended  to  conform  to  the  evidence  have 
not  infrequently  been  held  erroneous,  not- 
withstanding the  wide  latitude  allowed  in 
such  matters  to  the  trial  court.  Wright  v. 
Bacheller,  16  Kan.  259;  Walt  v.  McKibben, 
92  Kan.  394,  140  Pac.  860.  Here,  however, 
the  question  is  not  one  of  abuse  of  discretion. 
The  refusal  of  the  amendment  was  based  up- 
on a  construction  of  their  answer  which  was 
fatal  to  the  defendant's  recovery,  while  this 
court  concludes  that  such  construction  can  be 
avoided  by  making  use  of  that  great  liberal- 
ity of  Interpretation  accorded  to  a  pleading 
which  has  not  been  attacked  by  motion. 

[2]  2.  In  the"  demurrer  to  the  defendants' 
evidence  filed  by  the  Independent  Torpedo 
Company  a  defect  of  parties  defendant  was 
assigned  as  one  of  the  grounds;  the  refer- 
ence doubtless  being  to  the  fact  that  while 
the  Little  Fay  Oil  Company  was  described  in 
the  pleadings  as  a  corporation,  the  evidence 
tended  to  show  that  it  was  a  partnership  corn- 
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posed  of  four  members,  the  defendant  Crosbie 
being  one,  and  the  others  not  haying  been 
made  parties.  No  Issue  appears  to  have  been 
raised  by  the  pleadings  as  to  the  corporate 
existence  of  the  company  referred  to.  In  the 
title  of  the  case  in  all  the  pleadings,  and  in 
the  body  of  the  answer  of  the  Torpedo  Com- 
pany, it  was  described  as  a  corporation,  al- 
though nowhere  was  a  direct  allegation  made 
that  it  had  been  incorporated.  These  consid- 
erations render  the  evidence  on  this  subject 
immaterial,  even  if  the  omission  of  a  neces- 
sary party  would  otherwise  be  a  ground  for 
demurring  to  the  evidence.  But  any  objec- 
tion in  this  regard  can  be  avoided  by  bring- 
ing in  the  additional  parties  before  a  trial  on 
Che  merits. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  allow  the  answer 
to  be  amended  and  for  further  proceedings 
in  accordance  herewith. 

All  the  Justices  concurring. 


(105  Kan.  44) 

LEBANON  STATE  BANK  v.  GARBER  et  aL 
(No.  21921.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 


(SyUabu*  ly  the  Court.) 

L  Bills  and  Noras  <s=>395  —  Liability  — 
Demand. 

Demand  is  not  necessary  to  fix  the  liability 
of  a  person  primarily  liable  on  a  note  payable 
on  demand. 

2.  Partnership  «=>48  —  Trial  «=>251(1) 
—Action  or  Nora— Instructions— Evi- 
dence. 

Various  assignments  of  error  considered, 
and  held  to  be  without  substantial  merit. 


Appeal  from  District  Court,  Jewell  County. 

Action  by  the  Lebanon  State  Bank  against 
C.  A.  Garber  and  others,-  Judgment  for  plain- 
tin*,  and  defendant  Garber  appeals.  Affirmed. 

W.  R,  Mitchell,  of  Mankato,  for  appellant, 
R.  W.  Turner  and  D.  P.  Stanley,  both  of 
Mankato,  for  appellee. 


BTJRCH,  J.  The  action  was  one  to  recover 
on  a  promissory  note,  given  by  the  firm  of 
Sullivan  &  Co.,  which  it  was  alleged  was 
composed  of  C.  A.  Garber,  S.  C.  Flood,  and 
others.  The  plaintiff  recovered,  and  Garber 
appeals. 

The  note  was  dated  October  7,  1912,  and 
was  payable  generally  on  demand.  The  action 


was  commenced  on  September  14,  1917,  and 
the  petition  alleged  that  demand  for  payment 
had  been  made.  A  motion  was  filed  to  require 
the  petition  to  be  made  more  definite  and 
certain  by  stating  when  and  on  whom  de- 
mand had  been  made.  The  motion  was  prop- 
erly denied. 

[1]  The  defendant  who  appeals  cites  « 
half  dozen  decisions  to  the  effect  that  when  a 
note  is  payable  on  demand,  demand  for  pay- 
ment must  be  made  within  a  reasonable  time. 
The  decisions  all  relate  to  demand  as  a  step 
in  fixing  liability  of  persons  secondarily  li- 
able. The*  Negotiable  Instruments  Act  ex- 
pressly provides  that  presentment  for  pay- 
ment is  not  necessary  to  charge  a  person 
primarily  liable  (Gen.  Stat  1915,  |  6597),  and 
no  demand  is  necessary  to  charge  the  maker 
of  a  demand  note  (8  C.  J.  527).  In  such  a 
case  the  only  function  of  demand  is  to  fix  ma- 
turity of  the  paper,  but  commencement  of  ac- 
tion is  of  itself  demand  (8  0.  J.  530),  and  the 
maker  of  a  demand  note  may  be  sued  imme- 
diately after  delivery  of  the  executed  instru- 
ment In  this  instance  suit  was  commenced 
within  the  period  of  the  statute  of  limitations, 
computed  from  the  date  of  the  note,  and  the 
question  when  and  on  whom  demand  had  pre- 
viously been  made  was  not  material. 

Other  grounds  of  the  motion  to  make  the 
petition  more  definite  and  certain  were  not 
well  taken,  and  a  demurrer  to  the  petition 
was  properly  overruled. 

[2]  The  answers  of  Garber  and  Flood  con- 
sisted of  verified  general  denials  of  the  alle- 
gations of  the  petition,  Flood  stating  affirm- 
atively, In  addition  to  his  denial,  that  he  was 
not  a  member  of  the  partnership,  and  did  not 
execute  the  note  or  authorize  its  execution 
Witnesses  for  the  plaintiff  testified  to  the 
formation  of  the  partnership  and  execution 
of  the  note  to  obtain  funds  to  carry  on  the 
partnership  business.  The  money  thus  ob- 
tained was  left  on  deposit  with  the  plaintiff, 
and  was  paid  out  on  checks  signed,  "Sulli- 
van is  Co.,  C.  A.  Garber,"  and  "Sullivan  & 
Co.,  by  S.  C.  Flood."  The  checks  were  in- 
troduced in  evidence,  and  tended  to  sustain 
the  allegations  of  the  petition  because  they 
showed  use  of  the  firm  name  by  Garber  and 
by  Flood  In  the  appropriation  of  firm  funds. 
The  defendants  offered  in  evidence  two  bun- 
dles of  Garter's  individual  checks  on  his  in- 
dividual account  signed  by  himself,  or  signed 
"Chas.  Garber,  by  S.  O.  Flood."  The  offer 
was  properly  refused. 

It  is  said  the  offered  checks  would  have  ex- 
plained why  Garber  and  Flood  happened  to 
write  checks  against  the  account  of  Sullivan 
&  Co.,  and  would  have  shown  they  were  given 
for  the  price  of  stock  shipped  by  Garber  and 
Flood  with  Sullivan  &  Co.  The  checks  are 
not  reproduced  in  the  abstract,  and  it  is  not 
claimed  they  made  any  reference  to  Sullivan 
&  Co.  or  its  account  or  business,  or  contained 
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any  notations  Indicating  the  transactions  to 
which  they  related ;  consequently  the  checks 
themselves  would  have  explained  nothing,  and 
would  not  have  shown  the  purpose  for  which 
they  were  drawn.  The  distinction  between 
the  probative  force  of  these  checks  and  the 
checks  introduced  in  evidence  by  the  plaintiff 
is  obvious.  It  is  further  said  the  aggregate 
amount  of  the  checks  would  have  tended  to 
corroborate  some  testimony  given  by  Garber 
and  Flood.  It  was  not  necessary  to  incum- 
ber the  record  with  the  checks  themselves  to 
show  how  much  they  all  amounted  to.  Giv- 
ing of  the  checks  was  not  disputed,  the  sum 
of  their  amounts  was  determinable  by  simple 
addition  and  was  not  disputed,  and  what  the 
checks  really  meant  In  relation  to  the  issues 
in  the  case  depended  entirely  on  the  truth- 
fulness and  relevancy  of  explanations  which 
Garber  and  Flood  In  fact  gave 

The  court  gave  the  Jury  the  following  in- 
struction: 

"Statements  of  one  alleged  partner,  made  in 
the  absence  of  another  person,  would  not  be 
competent  evidence  tending  to  prove  that  such 
other  person  was  a  partner,  but  you  may  take 
such  statement  into  consideration  In  determin- 
ing whether  or  not  there  was  any  partnership 
of  which  the  person  making  the  statements  was 
a  partner." 

The  first  part  of  the  instruction  respond- 
ed to  a  request  of  the  defendants.  Complaint 
is  made  of  the  latter  part  Of  course  a  de- 
clarant's statements  may  be  considered 
against  himself.  Certain  instructions  re- 
quested by  the  defendants  relating  to  demand 
were  properly  refused,  for  reasons  already 
given.  A  request  for  an  instruction  concern- 
ing the  right  of  the  bank  to  charge  the  note 
to  the  account  of  the  makers  did  not  relate 
to  any  issue  in  the  case.  The  verdict  was 
amply  sustained  by  the  evidence. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  concurring. 


(106  Kan.  91) 

McCLURB  v.  CO-OPERATIVE  ELEVATOR 
ft  SUPPLY  CO.   (No.  22189.)  ♦ 

(Supreme  Court  of  Kansas.   June  7, 1919.) 

(ByXlalut  by  <»•  Court.) 

ao  hi  ctjlttj  m  «=>6— fabmbb8*  co-opkbattvk 
Corporation  —  Division  of  Net  Profits  — 
Recovery  by  Stockholdkb. 
A  co-operative  corporation  was  organised  by 
farmers  nnder  section  2806  of  the  General  Stat- 
utes of  1915.  The  basis  for  the  division  of  net 
profits  was  ascertained  by  adding,  to  the  total 
amount  paid  for  products  sold  by  stockholders 


to  the  corporation,  the  total  amonnt  paid  by 
stockholders  for  merchandise  purchased  from  the 
corporation.  After  paying  expenses,  and  after 
paying  a  fixed  dividend  to  all  stockholders,  net 
profits  were  realized.  One  of  the  stockholders, 
In  addition  to  being  a  farmer,  conducted  a  grain, 
brokerage,  and  commission  business.  He  pur- 
chased a  large  amount  of  grain  from  the  defend-, 
ant  at  the  market  price,  and  sued  to  recover 
his  proportionate  share  of  the  net  profits.  If 
he  recovers,  the  result  will  be  that  he  purchased 
his  grain  for  less  than  the  market  price  at  the 
expense  of  the  other  stockholders.  Held,  that 
he  cannot  recover. 

Appeal  from  District  Court,  Meade  County. 

Action  by  J.  B.  McClure  against  the  Co- 
operative Elevator  ft  Supply  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Frank  8.  Sullivan  and  A.  T.  Bodle,  both  of 
Meade,  for  appellant. 

H.  Llewellyn  Jones,  of  Meade,  and  W.  G. 
Fair  child  and  H.  S.  Lewis,  both  of  Hutchin- 
son, fOr  appellee. 


MARSHALL,  J.  The  plaintiff,  as  a  stock- 
bolder,  seeks  to  recover  pro  rata  shares  of  the 
net  earnings  of  a  co-operative  corporation, 
organised  under  section  2306  of  the  General 
Statutes  of  1916.  All  the  stockholders  were 
farmers.  Judgment  was  rendered .  In  favor 
of  the  defendant,  and  the  plaintiff  appeals. 

Section  2306  reads:  , 

"Any  number  of  persons,  not  less  than  twenty 
who  are  citizens  of  the  state  of  Kansas,  may  as- 
sociate themselves  together  as  a  co-operative  cor- 
poration for  the  purpose  of  conducting  any  ag- 
ricultural, dairy,  mercantile,  mining,  manufac- 
turing, or  mechanical  business  on  the  co-opera- 
tive plan.  The  title  of  such  corporation  shall 
begin  with  'the*  and  end  with  'association,*  'com- 
pany,' 'corporation,'  'exchange,'  'society,'  or  'un- 
ion.' For  the  purpose  of  this  act  the  'co-opera- 
tive plan'  shall  be  construed  to  mean  a  business 
concern  that  distributes  the  net  profits  of  its 
business  by:  First,  the  payment  of  a  fixed  div- 
idend upon  its  stock;  second,  the  remainder  of 
Its  profits  are  prorated  to  Its  several  stockhold- 
ers upon  their  purchases  from  or  sales  to  said 
concern  or  both  such  purchases  and  sales." 

The  plaintiff  was  not  only  a  farmer  and  a 
stockholder  In  the  defendant  corporation,  but 
he  also  conducted  a  grain  business,  and  pur- 
chased large  quantities  of  grain  from  the 
defendant  During  the  period  covered  by  the 
transactions  Involved  in  this  action,  the  de- 
fendants' net  profits  amounted  to  $8,115.44. 
The  plaintiff  alleged  that  during  that  period, 
he  purchased  from  the  defendant  27,937 
bushels  of  wheat,  for  which  he  paid  $27,113, 
and  that  his  share  of  the  net  profits  was  $1,- 
084.42,  4  per  cent  of  the  total  business.  The 
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basis  for  the  division  of  net  profits  was  as- 
certained by  adding,  to  the  total  amount 
paid  for  products  sold  by  stockholders  to  the 
corporation,  the  total  amount  paid  by  such 
stockholders  for  merchandise  purchased 
from  the  corporation,  and  each  stockholder 
.  was  then  paid  his  proportionate  share  of  the 
net  profits  based  on  the  amount  of  business 
he  furnished.  The  plain  tin!  claims  that  he 
is  entitled  to  a  proportionate  share  of  the 
net  profits  based  on  the  amount  that  he  paid 
the  defendant  for  wheat 

The  plaintiff's  contention  seems  plausible, 
but  it  is  not  tenable.  The  profits  realized 
by  the  defendant  were  derived  from  its  stock- 
holders, who  sold  to  it  products  at  less  than 
the  amount  received  by  the  defendant  for 
those  products,  and  from  stockholders  who 
purchased  from  the  defendant  merchandise 
at  a  price  greater  than  that  paid  therefor  by 
the  defendant.  The  purpose  of  the  corpora- 
tion was  to  enable  such  stockholders  to  have 
those  profits  returned  after  a  5  per  cent 
fixed  dividend  and  all  the  expenses  of  han- 
dling the  business  had  been  paid.  The  de- 
fendant did  not  realize  any  profit  on  the 
transactions  with  the  plaintiff.  The  profit  on 
those  transactions  was  realized  by  purchas- 
ing from  .the  stockholders  at  reduced  prices, 
and  by  selling  on  the  market  at  the  market 
price.  In  those  transactions  the  plaintiff 
represented  the  market  Presumably  he 
paid  the  full  market  price  for  the  wheat 
purchased  by  him.  Honesty  compelled  him 
to  pay  that  price. .  If  he  was  buying  the 
wheat  at  less  than  the  market  price,  he  was 
getting  a  dishonest  advantage,  one  which  the 
law  will  not  favor. 

By  this  action,  the  plaintiff  seeks  to  re- 
cover an  amount  equal  to  4  per  cent  of  what 
he  paid  to  the  defendant  for  wheat  purchased 
by  him.  According  to  the  allegations  of  his 
petition,  he  paid  practically  $1  a  bushel  for 
wheat  He  now  wants  returned  to  him  an 
amount  that  will  make  his  wheat  cost  him 
96  cents  a  bushel.  If  the  plaintiff  is  correct 
in  his  contention,  and  if  the  wheat  raisers, 
who  were  stockholders,  had  sold  to  the  de- 
fendant 100,000  bushels  of  wheat  for  $90,- 
000,  out  of  which  there  had  resulted,  after 
paying  expenses  and  fixed  dividends,  a  prof- 
it of  $4,000,  and  the  defendant  had  purchas- 
ed all  that  wheat,  for  which  he  had  paid 
$100,000,  the  market  price,  he  would  be  en- 
titled to  have  returned  to  him  his  pro  rata 
share  of  the  $4,000  net  profit  That  would 
result  in  his  paying  less  than  the  market 
price  for  the  wheat  purchased  by  him,  and 
would  result  in  the  producer  receiving  less 
than  that  market  price.  The  law  does  not 
contemplate  such  a  result  and  the  courts 
will  not  compel  it 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


REPORTER  (Kan. 

(106  Kan.  1») 

SILVER  LAKE  STATE  BANK  v.  GEORGE 
etal.    (No.  22232.)* 

(Supreme  Court  of  Kansas.  Jane  7,  1919.) 

(Syllabus  by  the  Court.) 

1.  Chattel  Mortgages  «=»170(2)  —  Sale  — 
Rights  or  Mortgagee. 

Where  a  sheriff  sold  chattels  under  an  exe- 
cution, and  a  third  party  had  a  mortgage  on 
some  of  the  property  sold,  and  that  party,  be- 
fore the  sale,  commenced  an  action  in  replevin 
to  recover  possession  of  the  mortgaged  property, 
the  fact  that  the  sheriff  sold  property  not  cov- 
ered by  the  mortgage  will  not  defeat  the  mort- 
gagee's right  to  recover  the  value  of  the  mort- 
gaged property. 

2.  Bills  and  Notes  «=>480— Chattel  Mort- 
gages «=>235%— Payment— New  Note. 

A  new  note  is  not  payment  of  an  old  one 
where  each  is  evidence  of  the  same  debt  and  the 
old  note  is  retained  by  the  payee  thereof  as  se- 
curity for  the  new  one;  and  a  chattel. mortgage 
given  to  secure  the  payment  of  the  debt  evi- 
denced by  the  old  note  remains  as  security  for 
the  payment  of  that  debt. 

8.  Fraudulent  Conveyances  *=> 299(2)  — 
Rights  or  Execution  Creditors— Fraud- 
Evidence. 

After  an  examination  of  the  evidence  ab- 
stracted, this  court  is  unable  to  say  that  the 
trial  court  committed  any  error  in  finding  that 
there  was  no  fraud  shown. 

4.  Interest  «=>38(1)  —  Sale  or  Mortgaged 
Property— Conversion. 
Under  the  circumstances"  described  in  the 
first  paragraph  of  this  syllabus,  where  it  appears 
that  the  mortgaged  property  sold  by  the  sheriff 
was  of  greater  value  than  the  amount  of  the 
mortgagee's  claim,  with  the  interest  thereon,  and 
that  the  property  cannot  be  returned,  judgment 
should  be  rendered  for  the  full  amount  of  the 
mortgagee's  claim,  with  the  agreed  rate  of  in- 
terest; but  the  judgment  itself  should  bear  in- 
terest at  the  rate  of  6  per  cent  per  annum. 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  the  Silver  Lake  State  Bank 
against  W.  F.  George,  Hugh  Larimer,  Sheriff, 
and  others.  From  a  judgment  against  him 
for  the  wrongful  conversion  of  personal  prop- 
erty under  an  execution  levied  thereon  by 
him,  defendant  Hugh  Larimer,  Sheriff,  ap- 
peals. Modified  and  affirmed. 

James  A.  Troutman  and  J.  J.  Schenck,  both 
of  Topeka,  for  appellant. 

Clad  Hamilton  and  Clay  Hamilton,  both  of 
Topeka,  for  appellee. 

MARSHALL,  J.  Hugh  Larimer,  sheriff  of 
Shawnee  county,  appeals  from  a  judgment 
against  him  for  the  wrongful  conversion  of 
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personal  property  under  an  execution  levied 
thereon  by  him.  The  plaintiff  claimed  the 
right  to  the  possession  of  the  property  under 
•  chattel  mortgage  given  to  It  by  defendant, 
W.  F.  George,  to  secure  the  payment  of  an 
indebtedness  of  $1,375  evidenced  by  a  prom- 
issory note  for  that  amount  Execution  had 
been  Issued  out  of  the  district  court  of  Shaw- 
nee  county  on  a  judgment  against  W.  P. 
George  in  favor  of  the  Independent  Harvester 
Company,  and  the  execution  had  been  levied 
on  the  property  claimed  by  the  plaintiff  under 
its  chattel  mortgage.  The  plaintiff  replevied 
that  property.  The  sheriff  gave  a  redelivery 
bond,  sold  the  property,  and  the  proceeds  of 
the  sale  remain  in  his  hands.  On  the  trial, 
it. was  admitted  that  the  value  of  the  prop- 
erty in  controversy  was  more  than  the 
amount  of  the  plaintiff's  claim  of  $1,375,  with 
interest  thereon  from  April  1,  1917,  at  8  per 
cent  per  annum. 

George  was  one  of  the  plaintiff's  customers, 
and  in  December,  1916,  was  Indebted  to  the 
bank  on  two  notes,  one  for  $1,000,  dated  De- 
cember 1, 1910,  and  the  otber  for  $575,  dated 
December  5,  1910.  The  notes  were  secured 
by  a  chattel  mortgage  given  on  December  5, 
1910.  On  March  20,  1917,  George  paid  $800 
on  these  notes,  took  up  the  $575  one,  and 
obtained  credit  for  $225  on  the  $1,000  one. 
That  left  $1375,  with  interest  owing  on  the 
$1,000  note.  At  that  time  a  new  note  for 
.41,375  was  given,  but  It  was  dated  April  1, 
1917.  When  the  $1,875  note  was  given,  the 
$1,600  note  was  not  delivered  to  George  *,  but 
it  was  pinned  to  the  $1,375  note  as  collateral 
security.  The  chattel  mortgage  was  not  re- 
leased nor  canceled. 

Proceedings  in  aid  of  execution  were  in- 
stituted by  the  Independent  Harvester  Com- 
pany against  George,  who  was,  on  Thursday 
night  June  28th,  notified  to  appear  before  the 
district  court  on  June  30th  to  answer  ques- 
tions concerning  his  property.  On  the  same 
day,  the  cashier  of  the  plaintiff  bank  was 
commanded  to  appear  at  the  same  time  and 
place,  to  have  there  the  books  of  the  bank 
showing  its  transactions  with  George  for  the 
preceding  three  years,  and  to  answer  ques- 
tions concerning  his  property  and  business 
affairs.  On  June  29th  George  went  to  the 
bank  and  gave  to  it  the  chattel  mortgage  on 
which  the  plaintiff  claims.  At  that  time 
George  had  $120  on  deposit  in  the  bank.  He 
drew  that  money  from  the  bank  and  took  it 
away.  The  sheriff's  abstract  shows  that: 

"The  court  found  that  the  ■pedal  Interest  of 
the  bank  in  the  property  described  in  the  petition 
was  $1375,  with  interest  at  8  per  cent  from  the 
1st  day  of  April,  1917,  that  the  personal  prop- 
erty levied  upon  had  been  sold,  and  could  not  be 
returned,  and  rendered  judgment  for  the  amount 
claimed,  with  interest  at  8  per  cent,  amounting 
in  all  to  $1,540.78." 

[1]  1.  The  sheriff  claims  that  some  of  the 
property  sold  by  him  was  not  Included  in  the 


chattel  mortgage,  nor  Identified  as  the  prop- 
erty mortgaged.  It  does  not  appear  how  this 
can  avail  the  sheriff.  He  agreed  that  the 
value  of  the  property  in  controversy  was 
more  than  the  amount  of  the  plaintiff's  claim. 
Only  the  property  described  In  the  plaintiff's 
petition  was  in  controversy,  and  the  finding 
of  the  court  must  be  construed  as  referring 
to  that  property. 

[2]  2.  The  sheriff  questions  the  considera- 
tion for  the  $1,375  note,  and  questions  the 
validity  of  the  mortgage  given  to  secure  the 
$1,000  and  the  $575  notes.  He  argues  that 
the  $1,000  note  was  paid  by  the  $1,375  note, 
and  that  therefore,  the  mortgage  securing 
the  $1,000  note  ceased  to  be  of  any  force. 
This  argument  cannot  be  sustained. 

"A  new  bill  or  note  is  not  a  payment  of  the 
original  instrument  in  the  absence  of  an  un- 
derstanding or  agreement  to  that  effect,  but 
when  given  and  received  in  satisfaction  of  the 
earlier  paper  such  paper  is  thereby  discharged." 
7  Cyc  10U. 

The  same  principle  is  declared  In  8  O.  J. 
569,  where  a  large  number  of  decisions  are 
cited  to  support  the  rule. 

In  Bank  v.  Livermore,  90  Kan.  895,  133 
Pac  784,  47  L.  R,  A.  (N.  8.)  274,  this  court 
said: 

"Where  a  new  note,  payable  at  a  future  date, 
is  taken  for  the  same  debt  evidenced  by  a  past- 
due  note,  which  is  not  surrendered,  the  parties 
are  presumed  to  intend  that  action  on  the  old 
note  shall  be  suspended  until  the  maturity  of 
the  new  one,  in  the  absence  of  anything  to  in- 
dicate a  contrary  intention." 

See,'  also,  Hutchins  v.  Stanley,  88  Kan.  739, 
129  Pac.  1180. 

After  the  new  note  was  given,  the  $1,375 
debt  remained  a  valid  obligation,  and  the  old 
mortgage  continued  as  security  therefor. 
Howard  v.  National  Bank,  44  Kan.  549,  24 
Pac  983,  10  L.  R.  A.  537;  Corn  well  v.  Moss, 
95  Kan.  229, 147  Pac.  824. 

[9]  3.  The  sheriff  argues  that  George  acted 
fraudulently  throughout  the  transaction,  and 
that  the  $1375  note  and  mortgage  to  secure  it 
were  given  in  fraud  of  the  plaintiff's  rights. 
The  court  found  "that  no  fraud  was  shown  In 
relation  to  the  execution  of  the  note  and 
mortgage  given  by  the  defendant  George,  to 
the  plaintiff  upon  which  plaintiff  asked  judg- 
ment" Under  the  evidence,  there  was  no 
question  about  a  bona  fide  Indebtedness  from 
George  to  the  bank  in  the  sum  of  $1375. 
The  bank  had  a  perfect  right  to  obtain  secu- 
rity for  the  payment  of  that  debt  even  if  In  so 
doing  it  would  defeat  the  harvester  company 
In  collecting  its  judgment  Miller  v.  Krueger, 
30  Kan.  344,  13  Pac.  041 ;  National  Bank  v. 
Ridenour,  40  Kan.  707,  27  Pac.  150,  20  Am. 
St  Rep.  167;  Davis  v.  McCarthy,  52  Kan. 
116,  34  Pac.  399;  Hadley  v.  Adsit  3  Kan. 
App.  122,  42  Pac  836.    From  the  evidence 
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abstracted,  this  court  Is  unable  to  say  that 
the  trial  court  committed  any  error  In  finding 
that  there  waa  no  fraud  shown,  although  the 
chattel  mortgage  waa  taken  after  the  bank 
had  notice  that  the  harvester  company  waa 
attempting  to  collect  Its  Judgment 

T4J  4.  Complaint  Is  made  that  the  court 
rendered  judgment  against  the  sheriff  for  the 
full  amount  of  the  note  and  all  the  interest 
that  was  due  at  the  time.  The  sheriff  says: 

"In  computing  the  amount  of  the  judgment, 
the  court  figured  interest  at  8  per  cent,  from 
the  date  of  the  note.  The  note  drew  interest  at 
8  per  cent  This  action,  however,  was  not 
founded  upon  the  note,  bat  upon  the  alleged 
wrongful  conversion  of  the  property." 

He  cites  Johnson  v.  Oil  Well  Supply  Co.,  86 
Kan.  507,  117  Pac.  1022.  There  this  court 
said: 

"The  holder  of  a  note  and  chattel  mortgage 
made  to  secure  the  same  sued  for  the  wrongful 
conversion  of  the  mortgaged  property  and  right- 
fully recovered  a  judgment  for  the  amount  of 
the  note  up  to  the  day  of  trial,  including  the 
rate  of  interest  specified  in  such  note,  10  per 
cent  Held,  that  such  judgment  can  under  sec- 
tions 4847  and  4848  of  the  General  Statutes  of 
1908  bear  only  6  per  cent  interest" 


"Section  4848  (Laws  1889,  c  164,  |  6)  pro- 
vides that  any  judgment  rendered  on  a  contract 
shall  bear  the  same  rate  of  interest  mentioned 
in  such  contract  But  here  the  judgment  waa 
not  rendered  upon  the  note  but  upon  the  wrong- 
ful action  of  the  defendants  in  converting  the 
property  covered  by  the  chattel  mortgage  execut- 
ed to  secure  the  note.  The  amount  due  at  the 
time  the  judgment  was  rendered  was  properly 
computed  at  10  per  cent  but  the  judgment  itself 
by  force  of  the  statute  referred  to,  not  being 
on  contract  but  upon  tort  can  bear  only  • 
per  cent  interest"  85  Kan.  512,  117  Pac. 
1024. 


Judgment  was  rendered  for  $1,546.73,  with 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  the  date  thereof,  and  for  costs 
of  the  action.  Under  Johnson  v.  Supply  Co., 
supra,  judgment  was  properly  rendered  for 
the  amount  named,  but  the  judgment  should 
not  bear  more  than  6  per  cent  Interest 

The  trial  court  is  directed  to  modify  the 
judgment  so  aa  to  make  it  draw  Interest  at 
the  rate  of  6  per  cent  interest  per  annum 
from  its  date.  With  that  modification,  the 
judgment  is  affirmed. 

All  the  Justices  concurring. 
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amended  complaint,  substituting  E.  B.  Bryan 
and  Julia  Bryan,  parents  of  said  deceased,  aa 
plaintiffs  in  the  place  of  Riley  Bryan,  adminis- 
trator of  the  estate  of  said  deceased." 


(Supreme  Court  of  Arizona.    June  18,  1019.) 

1.  Death  #=>41— Actions— Employees'  Lia- 
bility Act— Pabtiis. 

Under  the  Employers'  Liability  Act  (Civ. 
Code  1913,  par.  3158),  declaring  that,  where 
death  ensues,  the  employer  shall  be  liable  to 
personal  representatives  of  the  deceased  for  the 
benefit  of  the  widow  or  husband  and  children, 
and,  if  none,  then  to  such  employe's  parents, 
the  administrator  of  a  deceased  employe  cannot 
sue  for  the  benefit  of  deceased's  parents  on  the 
theory  that  he  ia  trustee  of  an  express  trust 
within  paragraph  400,  but  suit  must  be  In  the 
name  of  the  parents  aa  the  real  parties  in  in- 
terest. 

2.  Death  g»44— Aotonb— Pawles— Substi- 
tution— Depabtube. 

Where  the  administrator  of  a  deceased  serv- 
ant sued  under  Employers'  Liability  Act  (Civ. 
Code  1013,  par.  8158)  for  the  benefit  of  the 
surviving  parents,  on  the  theory  that  he  waa 
trustee  of  an  express  trust  within  paragraph 
400,  the  substitution  of  the  parents  as  the  real 
parties  in  interest  waa  a  departure,  and  there- 
fore properly  denied. 

Appeal  from  Superior  Court,  611a  County ; 
G.  W.  Shute,  Judge. 

Action  by  Riley  Bryan,  administrator  of 
the  estate  of  Allen  Bryan,  deceased,  on  be- 
half of  E.  R.  Bryan  and  Julia  Bryan,  parents 
of  the  deceased,  against  the  Inspiration  Con- 
solidated Copper  Company.  Verdict  for 
plaintiff  was  vacated,  and  Judgment  entered 
for  defendant,  and  plaintiff  appeals.  Af- 
firm ed. 

An  action  under  the  Employers'  Liability 
Law  (Civ.  Code  1913,  tit.  14,  c.  6)  by  the  ad- 
ministrator of  the  estate  of  Allen  Bryan,  de- 
ceased, to  recover  compensation  for  loss  oc- 
casioned by  an  accident  resulting  in  the  death 
of  said  Allen  Bryan.  The  cause  was  tried  to 
a  Jury.  The  Jury  rendered  a  verdict  for 
plaintiff.  The  defendant  moved  to  vacate  the 
verdict  and  moved  for  a  Judgment  for  de- 
fendant notwithstanding  the  verdict.  De- 
fendant's motions  were  granted.  The  plain- 
tiff appeals  from  the  Judgment  dismissing 
the  action. 

Baker  &  Baker,  of  Phoenix,  and  A.  C.  Me- 
Klllop,  of  Globe,  for  appellant 

Edward  W.  Rice,  of  Globe,  for  appellee. 

CUNNINGHAM,  C.  J.  The  appellant's  as- 
signments of  error  are  as  follows : 

"(1)  The  court  erred  in  rendering  judgment 
for  the  appellee,  because  the  action  was  proper- 
ly brought  in  the  name  of  Riley  Bryan,  admin- 
istrator of  the  estate  of  said  deceased. 

"(2)  The  court  erred  in  denying  the  appli- 
cation of  the  appellant,  Riley  Bryan,  adminis- 
trator of  tiie  estate  of  the  said  deceased,  to  file 


The  complaint,  after  stating  the  facts,  al- 
leges: 

"(6)  That  by  reason  of  the  death  of  the  plain- 
tiff's said  intestate,  Allen  Bryan,  the  estate  of 
said  Allen  Bryan,  deceased,  and  the  plaintiff 
as  administrator  thereof,  has  sustained  damag- 
es in  the  sum  of  $35,000 ;  that  the  said  intes- 
tate, Allen  Bryan,  was  unmarried,  and  left  sur- 
viving his  father  and  mother,  the  parents  of 
said  Allen  Bryan,  and  that  this  action  is 
brought  by  the  plaintiff  as  administrator  for  the 
benefit  of  said  surviving  parents." 

[1]  The  appellant  contends  that  the  action 
was  properly  brought  by  the  administrator 
of  the  estate  of  Allen  Bryan,  deceased,  for 
the  benefit  of  the  parents  of  deceased.  If 
appellant's  contention  is  correct,  then  the 
court  committed  no  error  by  rejecting  the 
plaintiff's  offer  to  substitute  the  beneficia- 
ries for  the  trustee,  the  administrator. 

"Every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest:  Provided,  an  ex- 
ecutor or  administrator,  or  a  trustee  of  an  ex- 
press trust  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought" 
Paragraph  400,  O.  C.  Aria.  1913. 

The  complaint  shows  on  its  face  that  the 
action  is  brought  by  the  administrator  for 
the  use  and  benefit  of  the  parents  of  the  de- 
ceased; consequently,  under  the  proviso  of 
said  paragraph  400,  the  cause  could  properly 
be  prosecuted  by  the  administrator  without 
Joining  the  beneficiaries.  It  naturally  fol- 
lows that  the  court  was  wholly  within  the 
law  when  it  rejected  the  motion  of  the  admin- 
istrator to  substitute  the  beneficiaries  for  the 
administrator  as  the  party  plaintiffs,  unless 
paragraph  3158,  O.  C.  1913,  Employers'  Lia- 
bility Law,  changes  the  rule  prescribed  by 
paragraph  400,  supra. 

The  portion  of  said  paragraph  3158  appli- 
cable to  the  question  here  presented  is  as 
follows : 

"  *  •  •  Personal  injury  or  death  by  any  ac- 
cident arising  out  of  and  in  the  course  of  such 
labor,  service  and  employment  and  due  to  a 
condition  or  conditions  of  such  occupation  or 
employment  is  caused  to  or  suffered  by  any 
workman  engaged  therein,  in  all  cases  in  which 
such  injury  or  death  of  such  employe  shall  not 
have  been  caused  by  the  negligence  of  the  em- 
ploye killed  or  injured,  then  the  employer  of 
such  employe  shall  be  liable  in  damages  to  the 
employe  injured,  or,  in  case  death  ensues,  to 
the  personal  representative  of  the  deceased  for 
the  benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employe;  and,  if  none, 
then  to  such  employe's  parents;  and,  if  none, 
then  to  the  next  of  kin  dependent  upon  such 
employe;  and,  if  none,  then  to  his  personal 
representative,  for  the  benefit  of  the  estate  of 
the  deceased." 


«=>For  other  owes  see  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digests  and  Indexes 
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The  defendant,  appellee,  contends  for  a 
construction  to  be  placed  on  the  statute  to 
the  effect  that  the  personal  representative  of 
the  deceased  can  maintain  an  action  only  for 
the  benefit  of  the  surviving  husband  or  wife 
and  children  of  the  deceased,  and  also  for  the 
benefit  of  the  estate  of  the  deceased;  that 
whenever,  as  In  this  case,  the  liability  of  the 
statute  accrues  to  the  parents  of  the,  deceased, 
such  parties  are  the  real  parties  in  interest, 
and  the  personal  representative  of  the  de- 
ceased is  given  no  authority  to  represent 
such  parents  and  maintain  the  action  to  re- 
cover such  liability.  The  trial  court  so  con- 
strued the  statute,  and  we  think  that  con- 
struction is  the  correct  meaning  to  be  given 
the  languge  used.  The  Legislature  had  the 
power  to  authorize  the  personal  representa- 
tive of  the  deceased  to  act  as  the  trustee  for 
the  surviving  parents  of  deceased,  and,  in 
that  event,  to  commence  and  prosecute  an 
action  to  recover  for  the  loss  of  their  son; 
but  the  Legislature  has  not  done  so,  but  has 
treated  the  parents  as  capable  of  enforcing 
the  right  given  by  statute,  if  any.  If  they 
recover,  they  recover  that  which  the  law  per- 
mits, and  thereafter  account  to  no  one.  If 
the  administrator  should  sue  and  recover  for 
the  benefit  of  the  parents,  he  recovers  only 
that  which  the  parents  are  entitled,  in  their 
own  right,  to  recover,  and  no  more.  The  ad- 
ministrator cannot  recover  for  his  expendi- 
ture in  such  case  from  the  defendant  Nor 
could  he  claim  anything  from  the  beneficia- 
ries on  any  theory  other  than  an  implied  cori- 
tract  to  pay  for  the  reasonable  value  of  his 
services.  It  is  clear  in  reason  and  plain  lan- 
guage that  the  administrator  of  the  estate  of 
Allen  Bryan,  deceased,  is  not  a  proper  party 
to  sue  for  and  recover  the  rights  given  Allen 
Bryan's  parents  arising  from  said  Employ- 
ers* Liability  Law. 

Appellant's  first  assignment  of  error,  on 
the  ground  that  the  court  erred  In  rendering 
judgment  for  appellee  because  the  action  was 
properly  brought  in  the  name  of  Riley  Bryan, 
administrator  of  the  estate  of  said  deceased, 
must  be  denied. 

[2]  The  second  assignment  of  error,  the  or- 
der refusing  an  amendment  to  the  complaint 
"substituting  E.  R.  Bryan  and  Julia  Bryan, 
the  parents  of  said  deceased,  as  plaintiffs  in 
the  place  of  Riley  Bryan,  administrator  of 
the  estate  of  deceased,"  must  be  denied  also. 
The  said  substitution  of  parties  is  a  clear 
departure  in  the  proceedings,  and  will  not 
ordinarily  be  permitted.  Clearly  the  action 
was  commenced  by  one  party,  and,  if  another 
is  substituted,  the  action  would  therefore  be- 
come an  action  prosecuted  by  the  real  parties 
In  Interest,  while  the  action,  as  commenced, 
was  one  prosecuted  by  a  trustee  of  an  ex- 
press trust-— by  a  trustee  for  the  use  and 
benefit  of  others.  The  parties  substituted 
would  not  continue  to  prosecute  the  action  in 


a  representative  capacity  as  the  action  was 
commenced,  but  they  would  prosecute  the 
action  from  the  time  they  became  parties  In 
their  own  right,  as  an  original  action.  The 
substitution  of  parties  would  clearly  change 
the  action  in  material  matters,  and  in  effect 
would  amount  to  the  commencement  of  a 
new  and  materially  different  action.  The 
trial  court  eorrectly  denied  the  motion  to 
substitute  the  parties. 

There  being  no  error  In  the  record,  the 
judgment  will  stand  affirm ed. 

ROSS  and  PATTEE,  JJ.,  concur. 

Note. — Judge  BAKER  having  announced 
his  disqualification  to  participate  in  the  deci- 
sion in  this  case,  SAMUEL  L.  PATTEE, 
Judge  of  the  Superior  Court  of  Pima  County, 
Ariz.,  was  requested  to  and  did  sit  with  the 
other  Judges  in  the  disposition  of  this  cause. 


(30  All*.  476) 

HAGAN  v.  DUTTON  et  al   (No.  1693.) 
(Supreme  Conrt  of  Arizona.    June  14,  1919.) 

1.  Mines  and  Minerals  <8=17(1>— Locatioh 
—Discovery  or  Minerals. 

The  discovery  of  mineral  within  the  limits 
of  the  mining  claim  located, is  a  necessary  pre- 
requisite to  a  complete  and  valid  mining  loca- 
tion. 

2.  Mines  and  Minerals  <g=>17(l),  26— Loca- 
tion— Discovert  or  Minerals  —  Reloca- 
tion. 

Locator  need  not  be  the  first  or  original 
discoverer  of  mineral  on  the  mining  claim  lo- 
cated, but  may  appropriate  an  abandoned  or 
forfeited  discovery  by  locating  the  claim  as  a 
relocation ;  it  being  sufficient  if  he  knew  at  the 
time  of  making  his  location  that  there  had  been 
a  discovery  of  mineral  on  the  location. 

3.  Mines  and  Minerals  «=»17(1),  38(17)  — 
Discovert  or  Minerals— Evidence. 

When  controversy  is  between  two  mineral 
claimants,  the  rule  respecting  the  sufficiency  of 
a  discovery  of  mineral  is  more  liberal  than  when 
it  is  between  mineral  claimant  and  one  seeking 
an  agricultural  entry,  since  where  land  is  to  be 
taken  out  of  category  of  agricultural  lands,  the 
evidence  of  its  mineral  character  should  be  rea- 
sonably clear. 

4.  Mines  and  Minerals  *=»38(22>— Discov- 
ert or  Minerals  —  Pact  Question  for 
Trial  Court. 

Whether  there  had  been  a  discovery  of  min- 
erals on  mining  claim  was  a  question  of  fact  for 
trial  court  under  the  evidence. 

5.  Mines  and  Minerals  «=»38 (17)— Discov- 
ert or  Minerals  —  Sufficiency  or  Evi- 
dence. 

Evidence  held  to  warrant  finding  that  there 
had  been  a  sufficient  discovery  of  minerals  upon 
mining  claim  to  satisfy  statutory  requirement 
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6.  Mi  wis  and  Minerals  <S=>88(24>— Discov- 
ery of  Minerals— Finding. 

In  suit  to  quiet  title  to  mining  claims,  in- 
volving conflicting  claims  of  mineral  claimants, 
finding  of  failure  of  evidence  to  disclose  min- 
erals in  place  held  to  have  reference  to  disclos- 
ing mineral  in  place  in  the  discovery  shaft  re- 
quired to  be  sunk  within  90  days  after  location, 
under  Civ.  Code  1913,  par.  4030,  subd.  2,  and 
not  to  discovery  of  minerals  upon  the  claim. 

7.  Mires  and  Minerals  <8=> 38(24)— Quiet- 
ing Title  to  Mineral  Claims— Material- 
ity or  Finding. 

In  action  to  quiet  title  to  mining  claims, 
where  defense  was  invalidity  of  location  by 
plaintiff's  predecessors  in  interest  because  land 
bad  previously  been  located  by  defendant's 
predecessors,  finding  as  to  whether  defendant's 
predecessors  had  complied  with  statute  as  to 
disclosing  mineral  in  place  in  discovery  shaft 
was  immaterial,  since  cross-complaint  had  been 
dismissed  and  judgment  did  not  determine  de- 
fendant's title  to  land. 

8.  Mines  and  Minerals  *=» 26— Relocation 
—Monuments— Adoption  . 

Monuments  placed  upon  land  by  rclocator 
the  day  before  the  claim  became  open  to  loca- 
tion, where  no  objection  thereto  was  made  by 
locator  then  upon  land,  could  be  legally  adopted 
by  relocator  upon  relocating  upon  land  the  fol- 
lowing day  when  it  became  open  to  location. 

9.  Minks  and  Minerals  «=>26— Monuments 
—Adoption  bt  Relocator. 

Monuments  existing  on  the  ground  at  the 
time  of  the  location  may  be  adopted  by  a  re- 
locator. 

10.  Minks  and  Minerals  <8=»19(1)  —  Loca- 
tion—Notices. 

Some  precaution  must  be  taken  by  pros- 
pector to  protect  bis  location  notice  from  de- 
struction. 

11.  Minks  and  Minerals  «=>38(19)— Loca- 
tion—Notice — SuvnoncNCT  of  Evidence. 

Evidence  held  to  show  substantial  compli- 
ance with  Civ.  Code  1913,  par.  4028,  requiring 
posting  of  location  notice  upon  conspicuous 
monument  of  stones,  or  upon  securely  fixed  up- 
right post,  at  least  four  feet  out  of  ground. 

12.  Minks  and  Minerals  <8=>27(1)  —  Prior 
Location. 

Attempted  location  upon  land  withdrawn 
from  the  public  domain  by  a  prior,  valid,  and 
subsisting  location  is  wholly  void  for  purpose 
of  founding  any  right  or  claim  to  the  land. 

Appeal  from  Superior  Court,  Greenlee 
County;  Samuel  L.  Pattee,  Judge. 

Action  by  J.  A.  Hagan  against  W.  W. 
Dutton  and  others.  From  judgment  render- 
ed, and  from  order  denying  motion  for  new 
trial,  plaintiff  appeals.  Affirmed. 

L.  Kearney,  of  Clifton,  for  appellant 
H.  A.  Elliott,  of  Clifton,  for  appellees. 

BAKER,  J.  The  appellant,  as  plaintiff  in 
the  court  below,  brought  suit  In  the  superior 


court  of  Greenlee  county,  against  the  ap- 
pellees, as  defendants  in  the  court  below,  to 
quiet  title  to  certain  mining  claims  situated 
in  the  Copper  Mountain  mining  district,  In 
Greenlee  county,  Ariz.,  known  as  the  Olive 
group  of  mining  claims.  The  complaint  al- 
leges that  the  plaintiff  was  the  owner  and  in 
possession,  and  entitled  to  the  possession,  of 
the  said  mining  claims  by  virtue  of  valid 
mining  locations  made  on  the  18th  day  of 
January,  19,17.  The  defendants  Richard  T. 
O'Donnell,  J.  L.  Await,  and  Morencl  Consoli- 
dated Mines  Company,  a  corporation,  each 
filed  a  disclaimer  of  any  right  or  title  in  and 
to  said  mining  claims  adverse  to  the  plaintiff. 
The  defendant  C.  C.  Dorsey  made  no  appear- 
ance and  filed  no  answer.  The  defendant  W. 
W.  Dutton  appeared  and  answered,  denying 
the  validity  of  the  Olive  group  of  mining 
claims,  and  alleged  that  he  was  the  owner 
and  entitled  to  the  possession  of  the  Red 
Metal  group  of  mining  claims  (said  claims 
being  the  Identical  ground  covered  by  the 
"Olive"  group  of  mining  claims)  by  virtue  of 
valid  mining  locations  made  on  the  1st  day 
of  January,  1917.  Dutton  also  filed  a  cross- 
complaint,  seeking  to  quiet  title  to  the  said 
Red  Metal  group  of  mining  claims  as  against 
the  plaintiff.  This  cross-complaint,  on  Dut- 
ton's  motion,  was  dismissed  by  the  court, 
which  action  narrowed  the  issues  In  the 
case  to  the  sole  question  of  the  validity  of 
the  plaintiff's  location  of  the  Olive  group. 
The  lower  court  found  the  facts  to  be:  That 
J.  L.  Await,  the  predecessor  In  Interest  of 
the  defendant  Dutton,  initiated  valid  loca- 
tions of  the  Red  Metal  mining  claims  on 
January  1,  1917,  and  subsequently  trans- 
ferred his  interest  in  the  claims,  by  good  and 
sufficient  deed,  to  the  defendant  Dutton ;  and 
that  at  the  time  of  the  location  of  the  Olive 
group  of  mining  claims  by  the  plaintiff's  pred- 
ecessor In  Interest,  the  ground  was  segre- 
gated from  the  public  domain  and  not  open 
to  location.  Upon  these  findings,  the  court 
entered  judgment,  and  decreed  that  the 
plaintiff  had  no  right,  title,  or  Interest  in 
and  to  the  mining  claims  in  question.  The 
judgment  carried  costs  for  the  defendant 
Dutton,  but  made  no  determination  of  his 
rights  or  title  to  the  ground.  The  plaintiff 
appeals  from  the  judgment  and  the  order 
denying  a.  new  trial. 

The  ground  in  controversy  was  first  locat- 
ed by  R.  T.  O'Donnell,  one  of  the  defendants, 
In  the  year  1915,  known  as  the  O'Donnell 
group  of  claims.  O'Donnell  failed  to  do  the 
annual  work  upon  the  claims,  required  by 
law,  for  the  year  1916,  and  it  was  stipulated 
and  agreed  by  the  parties  that  on  the  1st  day 
of  January,  1917,  the  ground  In  controversy 
was  open,  unappropriated  mineral  land  of  the 
United  States,  and  subject  to  be  located  as 
mineral  ground  under  the  mining  laws  of  the 
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United  States  and  the  statutes  of  the  state  of 
Arizona.  The  Olive  and  Red  Metal  locations 
covered  the  same  Identical  ground,  and  was 
formerly  comprised  In,  the  said  O'Donnell 
group  of  claims. 

The  defendant  Await,  acting  on  behalf  of 
the  defendant  Dntton,  entered  upon  the 
ground  embraced  In  what  was  then  known  as 
the  O'Donnell  claims  on  December  31,  1016, 
and  erected  discovery  monuments  in  anticipa- 
tion of  the  claims  coming  open  to  location 
on  the  following  day.  The  evidence  Is  fairly 
conclusive  that  on  the  following  day  location 
notices,  which  had  been  previously  prepared 
were  posted  or  placed  in  each  of  the  several 
discovery  monuments  that  had  been  erected 
the  day  before  (the  notices  denominating  the 
claims  as  Red  Metal),  and  the  evidence  is  un- 
disputed that  Await  transferred  whatever 
interest  he  had  acquired  by  virtue  of  these 
acts  to  the  defendant  Dntton,  who  thereafter 
attempted  to  complete  the  location  work  wpon 
the  claims  within  the  90  days  allowed  by  law. 

It  Is  admitted  that  on  January  18,  1917, 
one  Olive,  acting  on  behalf  of  the  plaintiff, 
went  upon  the  ground  in  controversy  and 
erected  discovery  monuments  and  posted 
location  notices  thereon  (designated  as  the 
Olive  group  of  claims)  and  thereafter,  within 
the  time  and  manner  as  required  by  law,  per- 
formed all  acts  required  by  the  statute  to 
perfect  the  locations  of  the  Olive  claims,  and 
that  he  subsequently  conveyed  said  Olive 
group  of  claims  to  the  plaintiff. 

The  decisive  question  in  the  case  Is:  Was 
the  property  vacant  and  unoccupied  mineral 
land  of  the  government  and  subject  to  loca- 
tion on  the  18th  day  of  January,  1917,  when 
the  plaintiff's  predecessor  In  interest  entered 
and  located  the  ground?  If  it  was,  the  Judg- 
ment should  be  reversed;  if  it  was  not,  the 
judgment  should  be  affirmed. 

The  plaintiff  first  contends  that  there  was 
no  evidence  tending  to  prove  that  a  discovery 
of  mineral  was  made  by  either  Dutton,  or 
bis  predecessor  in  Interest  Await,  before  the 
monuments  of  the  Red  Metal  group  were  put 
up,  or  at  any  time  afterwards. 

[1]  That  discovery  of  mineral  within  the 
limits  of  the  mining  claim  located  is  a  nec- 
essary prerequisite  to  a  complete  and  valid 
mining  location  is  thoroughly  settled  by  a 
long  line  of  decisions.  The  rule  is  well  known 
to  any  one  at  all  familiar  with  mining  law. 
2  Llndley  on  Mines  (3d  Ed.)  par.  335,  and 
cases  cited  in  note. 

[2]  But  a  locator  need  not  be  the  first  or 
original  discoverer  of  mineral  on  the  mining 
claim  located.  He  may  appropriate  an 
abandoned  or  forfeited  discovery  by  locating 
the  claim  as  a  relocation,  and  It  Is  sufficient 
if  he  knew  at  the  time  of  making  his  location 
that  there  had  been  a  discovery  of  mineral 
on  the  location.  2  Lindley  on  Mines  (3d  Ed.) 
par.  335,  and  cases  cited  in  note. 


[tT  It  Is  to  be  observed  that  both  of  the 
parties  in  this  case  are  in  the  position  of 
prospectors  or  explorers  upon  the  public  do- 
main, both  claiming  to  have  made  valid  min- 
eral locations. 

*  *  When  the  controversy  is  between 
two  mineral  claimants,  the  rule  respecting  the 
sufficiency  of  a  discovery  of  mineral  is  more 
liberal  than  when  it  is  between  a  mineral  claim* 
ant  and  one  seeking  *  *  *  an  agricultural 
entry,  for  the  reason  that  where  land  is  sought 
to  be  taken  ont  of  the  category  of  agricultural 
lands  the  evidence  of  its  mineral  character 
should  be  reasonably  clear,  while  in  respect  to 
mineral  lands,  in  a  controversy  between  claim- 
ants, the  question  is  simply  which  is  entitled  to 
priority."  Chrisman  v.  Miller,  197  U.  S.  313, 
25  Sup.  Ct.  408,  49  L.  Ed.  770;  2  Lindley  on 
Mines  (3d  Ed.)  par.  330. 

[4, 1]  The  testimony  in  behalf  of  the  de- 
fendant Dutton,  In  respect  to  the  discovery 
of  mineral  on  the  Red  Metal  claims,  Is  slight, 
and  not  as  strong  and  convincing  as  might 
be  desired,  yet  we  think  it  is  sufficient  to 
bring  the  case  within  the  rule  announced  In 
the  authorities  just  cited.  The  location  of 
the  Red  Metal  group  of  claims  was  a  relo- 
cation of  the  O'Donnell  claims.  Any  mineral 
disclosed  by  the  work  done  on  the  claims  by 
O'Donnell,  and  known  to  Await,  was  a  suffi- 
cient discovery  of  mineral  upon  which  Await 
could  base  a  location.  Await,  in  behalf  of 
the  defendant  Dutton,  testified  that  there 
was  a  great  deal  of  mineralized  porphyry  In 
all  the  country  where  the  contested  claims 
were  located;  that  the  ground  covered  by 
the  "Red  Metal"  claims  was  mineralized  por- 
phyry heavily  Iron  stained,  and  seamed  with 
Iron;  that  the  district  was  what  is  termed 
a  "Porphyry  District"  where  big  bodies  of 
ore  were  found  in  the  porphyry;  and  that 
miners  locating  the  porphyry  expected  to 
find  mineral  when  they  dug  down.  Arhelger, 
another  witness  testifying  In  behalf  of  the 
defendant,  stated  that  the  ground  covered  by 
the  contested '  claims  was  mineralized  por- 
phyry. Bingham,  a  witness  testifying  on 
behalf  of  the  plaintiff,  stated  that  the  por- 
phyry where  the  contested  claims  were  locat- 
ed is  of  a  character  In  which  copper  de- 
posits are  found.  Hagan,  the  plaintiff,  him- 
self testified,  substantially,  that  porphyry 
covers  the  entire  district;  and  that  there 
were  some  copper  stains  in  the  "Red 
Metal"  locations.  Whether  or  not  the  dis- 
covery of  mineral  had  been  made  on  the 
Red  Metal  claims  was  a  question  of  fact  for 
the  trial  court  to  determine  under  the  evi- 
dence. It  is  true  there  is  some  conflict  in  the 
testimony  on  that  point;  but  we  cannot  say 
that  the  court  was  without  authority  in 
finding  that  there  was  a  sufficient  discovery 
of  mineral  to  satisfy  the  statutory  require- 
ment in  that  particular. 

The  plaintiff,  however,  insists  that  the 
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findings  of  fact  show  that  there  was  no  dis- 
covery of  mineral  on  any  of  the  Red  Metal 
claims.  This  contention  is  evidently  based 
upon  an  equivocal  finding  of  the  trial  court, 
in  the  following  language: 

"The  court  has  great  doubt  whether  the  tes- 
timony shows  disclosure  of  mineral  in  place  in 
any  of  the  defendant's  claims  (Bed  Metal 
claims)  to  comply  with  the  statute  in  that  re- 
spect, and  does  not  find  that  sach  discovery  was 
made." 


[1,7]  Evidently  the  court  by  this  finding 
referred  to  the  necessity  of  disclosing  min- 
eral in  place  in  the  discovery  shaft,  which 
the  statute  (subdivision  2,  par.  4030,  Civil 
Code)  requires  to  be  sunk  within  90  days 
after  the  location.  The  issue  a"s  to  whether 
the  defendant  Dutton  had  disclosed  mineral 
in  place  in  the  discovery  shaft,  or  whether  he 
had  performed  location  work  sufficient  to 
measure  up  to  the  statutory  requirements, 
could  only  bear  upon  the  rights  of  the  de- 
fendant Dutton  to  permanent  relief  under  his 
cross-complaint  This  cross-complaint  bad 
been  dismissed,  and  the  judgment  In  no  wise 
determined  the  title  or  rights  of  the  defend- 
ant Dutton  to  the  ground,  and  hence  the 
finding  In  question  was  immaterial. 

[I]  The  plaintiff  contends  in  the  second 
place  that  no  discovery  monuments  were 
erected  on  the  Red  Metal  claims  by  the  de- 
fendant Dutton,  or  his  predecessor  in  in- 
terest Await  No  question  Is  raised  as  to  the 
facts  that  Await  built  discovery  monuments 
on  the  claims  on  December  81,  1916,  or  as 
to  the  sufficiency  of  these  monuments  In  di- 
mensions. But  It  Is  claimed  that  these  monu- 
ments were  built  at  a  time  when  the  ground 
was  not  open  to  location.  We  see  no  force 
In  this  objection.  O'Donnell,  who  was  pres- 
ent upon  the  ground  and  had  knowledge  of 
*he  erection  of  the  monuments  and  the  prep- 
aration of  the  location  notices  which  were 
placed  therein,  made  no  objection. 

[I]  It  is  settled  that  discovery  monuments 
existing  on  the  ground  at  the  time  of  the  lo- 
cation may  be  adopted  by  a  relocator;  that 
either  rebuilding  partially  existing  monu- 
ments or  availing  himself  of  existing  monu- 
ments by  using  them  is  a  compliance  with 
the  law,  and  the  use  of  such  monuments  for 
the  purpose  of  marking  the  boundaries  of  a 
claim  is  a  sufficient  compliance  with  the 
statute,  and  sufficient  to  create  a  valid  lo- 
cation, other  requirements  of  the  law  hav- 
ing been  performed.  Bergqulst  v.  West  Vir- 
ginia-Wyoming Copper  Co.,  18  Wyo.  234,  108 
Pac  673 ;  Riverside  Cement  4  Sand  Mfg.  Co., 
v.  Hardwiek,  16  N.  M.  479,  120  Pac.  323.  . 

Applying  the  logic  of  the  cases  that  permit 
the  adoption  of  a  monument  we  can  see  no 
Jnst  reason  why  the  relocator  of  the  Red 
Metal  claims  could  not  legally  adopt  and  use 
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the  monuments  on  the  1st  day  of  January, 
1917,  which  he  had  erected  on  December  31, 
1916. 

The  plaintiff's  third  contention  consists  of 
an  attack  upon  the  finding  of  the  court  that 
legal  and  sufficient  location  notices  of  the 
Red  Metal  claims  were  posted  in  the  dis- 
covery monuments.  No  objection  Is  made  to 
the  form  or  the  contents  of  the  notices  of 
location.  The  contention  is  that  the  notices 
were  concealed  or  hidden.  The  evidence  on 
behalf  of  the  plaintiff  is  to  the  effect  that 
the  notices  were  found  in  the  monuments 
under  the  ground ;  that  it  appeared  as  if  the 
monuments  had  been  built  first  and  the  no- 
tices stuck  in  the  crevices  between  the  rocks, 
where  they  come  together ;  some  of  these  (no- 
tices) had  fallen  and  dropped  on  the  ground ; 
others  were  on  the  rocks;  they  were  loose, 
and  dirt  and  gravel  had  been  thrown  over 
them,  hiding  them  from  view,  so  they  could 
not  be  seen,  and  to  get  at  the  notices  the 
monuments  had  to  be  partly  torn  down,  or 
one  had  to  get  a  stick  and  scratch  the  dirt 
out  and  reach  in  to  pull  the  notices  out 
Some  of  the  witnesses  said  that  when  some 
one  who  had  knowledge  of  where  the  location 
notices  were  called  their  attention  to  the  fact 
that  they  had  looked  in  the  wrong  portions 
of  the  monuments  to  discover  the  notices, 
they  returned  to  the  monuments,  and  without 
any  apparent  difficulty  discovered  the  notices 
inside  of  the  monuments.  Await  testified 
for  the  defendant  that  he  stuck  the  notices  in 
the  cracks  of  the  monuments  and  plugged  It 
up  with  rocks  that  fitted  in  the  cracks,  and 
then  raked  up  some  gravel  and  threw  it  on 
top  of  the  notices  to  keep  the  rats  from  pull- 
ing them  out  of  the  monuments,  as  he  did 
with  all  of  his  location  notices. 

[10]  It  is  manifest  that  some  precaution 
must  be  taken  by  a  prospector  to  protect  bis 
location  notice  from  destruction.  2  Lindley 
on  Mines  (3d  Ed.)  par.  356. 

The  authorities  strongly  tend  towards  sus- 
taining the  sufficiency  of  posting  location 
notices,  wherever  possible.  Bergqulst  v. 
West  Virginia- Wyoming  Copper  Co.,  supra; 
Donahue  v.  Meister,  88  Cal.  121,  25  Pac. 
1096,  22  Am.  St  Rep.  283. 

Courts  are  not  inclined  to  defeat  the  claim 
of  him  who  has  in  good  faith  attempted  to 
comply  with  the  law.  Gold  Creek  Antimony 
Mines  &  Smelter  Co.  v.  Perry,  94  Wash.  624, 
162  Pac.  996;  Gird  v.  California  Oil  Co. 
(C.  O.)  60  Fed.  531;  Bergqulst  v.  West  Vir- 
ginia-Wyoming Copper  Co.,  supra. 

[11]  The  statutes  of  some  of  the  states 
require  that  notices  shall  be  conspicuously 
posted  on  the  claim.  Our  statute  does  not  go 
this  far.  It  demands  a  conspicuous  monu- 
ment of  stones,  or  an  upright  post  securely 
fixed,  projecting  at  least  four  feet  above  the 
ground,  in  which  monument  of  stones,  or  on 
which  post  there  shall  be  posted  a  location 
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notice,  etc.  Civil  Code,  par.  4028.  We  find 
no  Indication  In  the  evidence  that  there  was 
any  Intentional  concealment  of  the  notices, 
and  It  fairly  appears  that  there  was  a  sub- 
stantial compliance  with  the  statute  In  post- 
ing the  notices,  and  we  shall  not  disturb  the 
finding  of  the  court  that  sufficient  and  legal 
notices  of  location  had  been  posted  on  the 
Red  Metal  claims. 

The  plaintiff  makes  a  fourth  contention 
that  It  was  error  in  the  court  to  find  that 
there  was  no  collusion  between  O'Donnell, 
the  original  locator  of  the  ground  and  Await 
and  the  defendant  Dutton,  to  the  effect  that 
O'Donnell  should  fall  to  do  the  annual  work 
on  the  O'Donnell  group  of  mines  for  the  year 
1916,  with  the  understanding  that  Await  and 
Dutton  should  relocate  the  ground  as  the 
Red  Metal  claims  for  the  use  and  benefit  of 
the  said  O'Donnell.  The  plaintiff  offers  us 
no  argument  in  support  of  this  contention, 
and  we  are  satisfied  from  an  examination 
of  the  record  that  the  finding  of  the  court 
was  fully  sustained  by  the  evidence. 

[12]  Finally,  the  lower  court  having  de- 
termined that  Await,  on  January  1,  1917, 
Initiated  a  valid  mining  location  on  all  the 
claims  known  as  the  Red  Metal  group,  and 
the  findings  of  the  court  In  that  behalf  be- 
ing fully  sustained  by  the  evidence,  it  fol- 
lows, as  a  matter  of  law,  that  the  attempted 
location  of  the  same  ground  by  the  plaintiff, 
on  the  18th  day  of  January,  1917,  as  the 
Olive  group  of  claims,  was  wholly  void  for 
the  purpose  of  founding  any  right  or  claim  to 
the  ground. 

At  the  time  of  the  plaintiff's  location  of 
the  Olive  group  of  claims,  the  ground  in  con- 
troversy bad  been  withdrawn  from  the  public 
domain  by  the  prior,  valid,  and  subsisting 
location  of  the  Red  Metal  claims. 

In  Swanson  v.  Sears,  224  U.  S.  180,  32 
Sup.  Ct  455,  56  L.  Ed.  721,  the  United  States 
Supreme  Court  said: 

"A  location  and  discovery  on  land  withdrawn 
iinoad  hoc  from  the  public  domain  by  a  valid 
and  subsisting  mining  claim  is  absolutely  void 
for  the  purpose  of  founding  a  contradictory 
right.  Belk  v.  Meagher,  104  U.  S.  279  [26  L. 
Ed.  735] ;  GwUlim  v.  DonneUan,  115  U.  S.  45 
[5  Sup.  Ct  1110,  29  L.  Ed.  348]." 

See,  also:  Omar  v.  Soper,  11  Colo.  380,  18 
Pac.  443,  7  Am.  St  Rep.  246;  Sierra  Blanca 
M.  Co.  v.  Winchell,  35  Colo.  13,  83  Pac.  628 ; 
2  Llndley  on  Mines  (3d  Ed.)  pars.  339,  645a, 
and  cases  cited  in  notes. 

There  is  no  error  In  the  record,  and  the 
judgment  and  order  of  the  superior  court  are 
affirmed. 

CUNNINGHAM,  C.  J,  and  ROSS,  J.,  con- 
cur. 


(26  N.  M.  173) 

ABO  LAND  CO.  v.  DUNLAVY  et  aL 
(No.  2185.) 

(Supreme  Court  of  New  Mexico.  May  19, 1919. 
Rehearing  Denied  June  7,  1919.) 

Evidence  «=»157(8),  178(3)  —  Parol  Evi- 
dence— Authority  of  Officers  of  Corpo- 
ration. 

Where  the  authority  of  the  officers  of  a  cor- 
poration to  execute  certain  deeds  is  questioned, 
and  it  appears  that  no  record  of  the  directors' 
meetings  has  been  made,  or  that  the  minute 
book  containing  such  records  has  been  lost  it  is 
error  to'  refuse  to  allow  oral  testimony  to  show 
such  authorisation. 

Appeal  from  District  Court,  Torrance 
County;  Mefller,  Judge. 

Suit  to  quiet  title  by  the  Abo  Land  Com- 
pany against  James  P.  Dunlavy  and  Porter 
H.  Hower.  Disclaimer  by  defendant  Dun- 
lavy, and  judgment  for  plaintiff  against  de- 
fendant Hower,  and  he  appeals.  Reversed, 
and  new  trial  granted. 

Harry  8.  Bowman,  of  Santa  F6,  for  ap- 
pellant 

Rodey  &  Rodey,  of  Albuquerque,  for  appel- 
lee. 

RAYNOLDS,  J.  This  Is  a  suit  to  quiet  ti- 
tle In  the  plaintiff  for  certain  real  estate  lo- 
cated at  Mountalnalr,  N.  M.  The  complaint 
alleges  title  In  the  plaintiff,  and  states  that 
defendants  claim  some  title  or  Interest  there- 
in adverse  to  the  plaintiff.  The  defendant 
Dunlavy  entered  a  disclaimer  as  to  any  right 
title,  or  Interest  In  the  land  in  question,  and 
defendant  Hower  denied  the  allegations  of 
the  complaint  and  set  up  title  In  himself  by 
virtue  of  two  deeds  from  the  plaintiff  cor- 
poration to  him.. 

Plaintiff  In  its  reply  denies: 

That  the  deeds  in  question  "are  in  truth  or  in 
fact  the  genuine  deed  or  deeds  of  the  plaintiff. 
•  •  •  And  if  the  signatures  and  seals  on  or 
to  such  alleged  deeds,  or  either  of  them,  are 
in  truth  and  in  fact  the  genuine  signatures  and 
the  seal  of  the  officers  and  this  plaintiff,  then 
the  plaintiff  alleges  that  the  same  were,  through 
conspiracy,  wrongfully  and  fraudulently  obtain- 
ed without  any  consideration  by  the  defendant 
from  some  one  or  more  of  the  then  officers,  or 
supposed  officers,  of  the  plaintiff,  and  with  full 
knowledge  of  such  facts  and  fraud  on  the  part 
of  the  defendant" 

The  case  went  to  trial  on  this  state  of  the 
pleadings,  and  the  court  found: 

"That  the  plaintiff  was  the  owner  in  fee  of  the 
property ;  that  defendant  had  no  right  or  title 
to  the  property;  that  the  two  alleged  deeds 
held  by  the  defendant  Hower  are  null  and  void 
and  are  not  in  truth  or  in  fact  the  deeds  of  the 
plaintiff  corporation,  and  should  be  given  up 
for  cancellation." 
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The  court  decreed  and  quieted  title  In  the 
plaintiff,  and  ordered  the  deeds  delivered  up 
to  be  canceled. 

The  defendant  requested  the  court  to  make 
findings  of  fact  as  follows: 

"That  the  defendant  Hower  was  a  bona  fide 
purchaser  for  valne ;  that  the  deeds  were  regu- 
lar and  legal  in  form,  execution,  description  and 
delivered  for  a  good,  legal,  and  valid  considera- 
tion ;  that  no  fraud  or  collusion  has  been  proven 
against  the  grantee,  Hower;  that  the  plaintiff 
had  permitted  the  same  officers  who  executed 
tbe  deeds  in  question  to  execute  all  their  deeds 
for  hind  which  they  were  selling,  and  that  their 
business  was  selling  town  lots." 

The,  court  failed  to  rule  upon  this  request 
for  findings,  and  no  exception  was  saved  to 
its  action  In  this  respect  No  specific  find- 
ings, except  those  found  In  the  judgment, 
were  made  or  asked  for  by  the  plaintiff. 
The  trial  Judge  at  the  close  of  the  case,  when 
giving  Judgment  for  the  plaintiff,  stated  that 
there  was  nothing  to  show  that  the  officers 
had  any  power  to  execute  the  first  deed,  and 
that  they  were  not  officers  of  the  company 
at  all  at  the  time  of  the  execution  of  the  sec- 
ond deed. 

The  appellant  assigns  23  errors,  most  of 
which  are  directed  to  the  admission  of  evi- 
dence, or  the  refusal  of  the  trial  court  of 
offers  made  by  the  defendant.  We  do  not 
deem  It  necessary  to  pass  upon  all  these  as- 
signments, as  It  Is  apparent  from  the  Judg- 
ment of  the  court  that  the  evidence  objected 
to  and  admitted  or  offered,  and  the  offer  de- 
nied, were  not  considered  by  the  court,  ex- 
cept as  hereinafter  stated. 

Tbe  decision  of  the  court  as  shown  by  the 
judgment  and  the  remarks  of  the  judge  In 
deciding  the  case  was  based  upon  the  prop- 
osition that  the  officers  in  question  were  not 
authorized  or  empowered  to  execute  the 
deeds,  and  that  therefore  these  deeds  were 
null  and  void  as  far  as  the  plaintiff  corpora- 
tion was  concerned.  This  action  of  the  court 
is  assigned  as  error,  and  we  think  the  point 
well  taken.  *As  shown  by  the  record  and  ex- 
hibits at  the  time  the  deeds  in  question  were 
made,  James  P.  Dunlavy  was  president,  and 
William  M.  McCoy  was  secretary.  The  sec- 
ond deed  was  dated  August  26,  1016,  and  the 
successors  of  these  two  officers  were  not 
elected  until  October  16,  1915,  as  shown  by 
the  minutes  of  the  meetings  introduced  In 
evidence.  By  statute  they  were  officers  un- 
til others  had  been  chosen  and  qualified  In 
their  stead.  Code  1915,  {  896.  The  first  deed 
was  dated  December  23,  1913,  and  it  appears 
throughout  the  testimony,  and  is  uncontra- 
dicted, that  at  that  time  the  same  officers 
were  acting  as  president  and  secretary  of  the 
plaintiff  corporation.  The  by-laws  of  the 
corporation,  sections  8  and  5,  offered  In  evi- 
dence, provide  the  president  shall  sign  all 
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deeds  and  the  secretary  shall  countersign 
them. 

The  appellant  offered  to  prove  by  the  wit- 
ness Dunlavy  that  the  board  of  directors  had 
authorized  the  president  and  secretary  to 
make  said  deeds,  stating  at  the  same  time 
that  the  minutes  of  the  directors'  meetings 
had  been  lost.  The  court  refused  to  allow 
the  testimony  offered  to  be  given,  which  re- 
fusal is  assigned  as  error. 

"A  corporation  may  enter  into  a  written  con- 
tract under  seal  without  a  formal  vote  or  writ- 
ten entry  of  the  vote  by  the  directors.  Where 
the  directors  are  present  and  all  assent  to  the 
execution  of  the  contract,  this  is  sufficient  proof 
of  corporate  resolutions  or  votes,  and  the  votes 
of  the  directors  are  made  by  producing  the  orig- 
inal minutes  or  record  books  of  tbe  corporation. 
*  *  •  Where  the  record  book  is  lost,  or  no 
record  was  ever  made,  secondary  evidence  may 
be  resorted  to."  Cook  on  Corporations  (7th 
Ed.)  vol.  8,  par.  714,  pp.  2471,  2472,  and  cases 
cited. 

The  court  therefore  erred  In  refusing  the 
offer  made  by  the  defendant  to  prove  the  au- 
thority of  the  president  and  secretary  to 
make  the  deeds  in  question,  and  the  case 
should  be  reversed  and  a  new  trial  granted 
upon  that  ground. 

There  are  other  errors  assigned  which  we 
think  were  well  taken,  but  they  need  not  be 
considered. 

For  the  reasons  above  stated  the  case  is 
reversed,  and  a  pew  trial  granted ;  and  it  is 
so  ordered. 

PARKER,  a  J,  and  ROBERTS,  J.,  con- 
cur. 


MIERA  v.  MIERA. 


(25  N.  M.  299) 
(No.  2227.) 


(Supreme  Court  of  New  Mexico.  April  7,  1919. 
On  Motion  for  Rehearing,  June  13,  1919.) 

(Syllabus  by  the  Court.) 

1.  Husband  and  Wife  <8=>131(3)— Wife's 
Separate  Property— Presumption— Stat- 
ute. 

Under  section  2764,  Code  1915,  where  real 
estate  is  conveyed  to  a  married  woman,  the 
presumption  is  that  title  is  thereby  vested  In 
her  as  her  separate  property. 

2.  Power  or  Attorney— Acknowledgment 
and  Record. 

Section  4774,  Code  1915,  requires  all  pow- 
ers of  attorney,  or  other  writings  containing 
authority  to  convey  real  estate  as  agent  or  at- 
torney for  the  owner  of  the  same,  etc,  to  he 
acknowledged,  certified,  filed,  and  recorded  as 
other  writings  conveying  or  affecting  real  es- 
tate are  required  to  be  acknowledged. 

8.  Frauds,  Statute  of  <8=>1 16(5)— Power  of 
Attorney  to  Convey — Validity — Statute. 
In  order  to  give  validity  to  a  conveyance  of 
lands  under  power  of  attorney,  the  power  to 
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ronvey  mast  possess  the  same  requisites  and  ob- 
serve the  same  solemnities  as  are  necessary  in 
the  deed  directly  conveying  the  land,  and  the  only 
recognized  exception  to  the  rule  is  where  the  ex- 
ecution by  the  agent  or  attorney  is  in  the  pres- 
ence and  by  the  direction  of  the  principal. 

On  Motion  for  Rehearing. 

4.  Husband  and  Wife  <g=»267(7>— Commu- 
nity Property — Than sfeb  by  Husband  ob 
Wife— Vali  d  it  y. 
Under  chapter  84,  Laws  1915,  a  transfer 
or  conveyance  attempted  to  be  made  of  the  real 
property  of  the  community  by  either  husband 
or  wife  alone  is  void  and  of  no  effect. 

Appeal  from  District  Court,  Sandoval 
County;  Raynolds,  Judge. 

Action  to  quiet  title  by  Merejllda  G.  de 
Mlera  against  V.  S.  Mlera.  Judgment  for 
plaintiff,  directing  cancellation  of  deed  to 
defendant,  and  he  appeals.  Affirmed. 

E.  W.  Dobson,  of  Albuquerque,  for  ap- 
pellant. 

Barth  &  Mabry,  of  Albuquerque,  for  ap- 
pellee. * 

ROBERTS,  J.  In  her  complaint  filed  in 
the  lower  court  appellee  alleged  that  she  was 
the  owner  in  fee  simple  and  in  possession  of 
the  real  estate  involved  in  this  litigation, 
describing  the  same;  that  appellant  claim- 
ed a  title  or  interest  in  said  premises  by  and 
through  a  certain  deed  alleged  to  have  been 
executed  by  appellee  and  her  husband,  B. 
A.  Mlera,  now  deceased ;  that  said  deed  was 
invalid  for  the  reason  that  appellee  did  not 
execute  said  deed,  nor  did  she  authorize  any 
one  else  to  execute  the  same  for  her;  and 
there  was  a  further  allegation  upon  infor- 
mation and  belief  to  the  effect  that  E.  A. 
Mlera,  the  deceased  husband  of  appellee,  had 
□ot  signed  the  deed  and  that  it  was  a  for- 
gery; that  said  purported  deed  attempted 
to  convey  the  real  estate  In  question  to  ap- 
pellant and  had  been  placed  of  record  in  the 
county  clerk's  office  of  Sandoval  county; 
that  appellant  had  no  right,  title,  Interest, 
or  claim  whatever  in  or  to  the  real  estate 
in  question. 

The  relief  prayed  for  was  that  the  appel- 
lant be  required  to  set  forth  the  nature  of 
his  claim,  and  that  all  his  adverse  rights 
might  be  determined  by  decree  of  the  court; 
further,  that  it  be  adjudged  that  appellant 
had  no  estate  or  interest  in  or  to  said  land 
or  premises,  and  that  the  appellant  be  re- 
quired to  give  up  said  deed  to  be  canceled, 
and  that  the  same  be  canceled  under  the 
direction  of  the  court;  and  for  such  other 
relief  as  the  court  should  deem  mete  and 
proper. 

Appellant  answered  the  complaint,  denying 
that  the  appellee  was  the  owner  in  fee  simple 
and  *n  possession  of  the  land  described 


in  the  complaint;  alleged  that  E.  A.  Mlera, 
the  husband  of  appellee,  executed  the  deed 
in  his  lifetime;  that  he  had  signed  it;  and 
further  alleged  that: 

"At  the  time  he  executed  said  deed  in  his  own 
behalf  he  signed  the  name  of  the  plaintiff,  bis 
wife,  and  claimed  that  he  had  a  right  to  sign 
her  signature  as  his  wife  to  said  deed,  as  he  had 
done  on  previous  occasions  in  transferring  real 
estate.  Affiant,  further  answering  said  para- 
graph 111,  denies  that  the  signature  of  E.  A. 
Miera  was  forged  upon  said  deed,  and  denies 
that  It  was  not  his  signature.  Further  answer- 
ing said  paragraph,  the  defendant  admits  that 
the  plaintiff  wan  not  present  when  said  deed 
was  signed  by  the  said  E.  A  Miera,  and  did 
not  acknowledge  the  same,  but  the  said  E.  A 
Miera  did  acknowledge  the  same  before  the  no- 
tary whose  signature  is  attached  to  the  said 
deed  referred  to  in  said  paragraph." 

Appellant  further  stated  that  he  had  no 
knowledge  or  information  as  to  whether 
Mlera  had  power  of  attorney  from  his  wife, 
and  proceeds: 

"But  alleges  that  of  his  own  knowledge  the 
said  E.  A.  Miera  had  executed  similar  docu- 
ments under  the  same  circumstances  on  behalf 
of  his  wife." 

No  demurrer  or  reply  was  filed  to  the  an- 
swer, and  the  court  heard  the  evidence  of- 
fered by  the  parties. 

Appellee  put  in  evidence  the  patent  from 
the  United  States,  dated  October  26,  1911, 
granting  the  real  estate  in  question  to  ap- 
pellee; also  a  certified  copy  of  the  official 
plats  in  the  office  of  the  surveyor  general 
at  Santa  Fe\  N.  M.,  of  the  sections  in  which 
the  land  was  located.  Appellee  did  not  tes- 
tify as  a  witness  in  the  case;  the  evidence 
showing  that  she  was  a  confirmed  invalid. 
Various  motions  were  Interposed  from  time 
to  time  by  appellant  for  judgment  on  account 
of  the  claimed  failure  on  the  part  of  appel- 
lee to  make  certain  proof  which  appellant 
claimed  was  necessary.  Appellant  did  not 
testify  in  the  case  on  his  own  behalf. 

The  court  made  findings  of  fact  In  which 
he  refused  to  find  that  the  signature  of  B. 
A.  Miera  to  the  deed  was  In  fact  a  forgery, 
but  did  find  that  the  appellee  did  not  sign 
the  deed  and  did  not  authorize  her  said  hus- 
band or  any  one  else  to  sign  it  for  her,  and 
that  appellee  had  not  conveyed  said  property 
nor  authorized  it  to  be  conveyed,  nor  did  she 
acknowledge  said  deed  before  any  officer  au- 
thorized to  take  acknowledgments  under  the 
laws  of  the  state  of  New  Mexico.  Judgment 
was  rendered  quieting  appellee's  title  as 
against  the  claims  of  the  appellant  and  di- 
recting the  clerk  of  the  court  to  cancel  the 
deed  in  question  to  V.  S.  Mlera. 

This  appeal  is  prosecuted  by  the  appellant 
to  review  such  judgment.  He  has  assigned 
sixteen  grounds  of  error,  which  he  discuss- 
es under  five  propositions.    The  first  point 
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made  is  that  the  suit  In  question  was  not 
a  suit  to  quiet  title,  but  to  remove  a  cloud 
on  the  title.  The  second  proposition  is  that 
appellee,  having  brought  a  suit  to  remove  a 
cloud  on  her  title,  must  stand  or  fall  by  the 
allegations  of  the  complaint  The  third  and 
fourth  are  directed  against  the  form  of  the 
decree,  and  the  fifth  is  that,  the  deed  in 
question  having  been  introduced  in  evidence 
by  appellant  without  objection,  it  was  prima 
facie  presumptive  evidence  of  the  following 
facts:  (1)  Competent  and  proper  parties; 
(2)  a  proper  subject-matter;  (3)  a  good  and 
sufficient  consideration;  (4)  a  written  or 
printed  form ;  (5)  sufficient  and  legal  words; 

(6)  reading,  if  desired,  before  the  execution; 

(7)  execution,  signing,  sealing,  and  attesta- 
tion; (8)  delivery. 

[1-1]  All  these  objections,  however,  may 
be  put  aside  without  discussion,  for  the  judg- 
ment of  the  court  is  sustainable  if  the  cor- 
rectness of  each  proposition  be  admitted. 
By  his  answer  appellant  admitted  that  ap- 
pellee did  not  sign  the  deed,  and  that  she 
was  not  present  when  the  acknowledgment 
to  the  same  was  taken  by  the  notary  pub- 
lic. He  does  not 'claim  any  future  acknowl- 
edgment or  set  forth  any  facts  by  way  of 
estoppel.  He  does  not  contend  that  B.  A. 
Miera,  the  husband  of  appellee,  had  a  pow- 
er of  attorney  executed  by  appellee  author- 
izing him  to  make  the  deed;  his  sole  con- 
tention being  that  Miera  had  theretofore  in 
a  similar  manner  signed  and  acknowledged 
deeds  to  real  estate  for  his  wife.  The  prop- 
erty in  question  was  conveyed  to  appellee  by 
the  government  of  the  United  States  while 
she  was  a  married  woman,  and  the  presump- 
tion is  that  title  was  thereby  vested  in  her  as 
her  separate  property.  Section  2764,  Code 
1915.  The  answer  does  not  deny  that  the 
property  in  question  was  the  separate  prop- 
erty of  the  wife,  and  there  was  no  proof 
introduced  tending  to  show  that  it  was  the 
property  of  the  husband  or  community  prop- 
erty. Section  4774,  Code  1916,  requires  all 
powers  of  attorney  or  other  writings  con- 
taining authority  to  convey  real  estate  as 
agent  or  attorney  for  the  owner  of  the  same, 
etc.,  to  be  acknowledged,  certified,  filed,  and 
recorded  as  other  writings  conveying'  or  af- 
fecting real  estate  are  required  to  be  ac- 
knowledged. That  there  was  no  such  power 
of  attorney  authorizing  Miera  to  execute  the 
deed  in  question  is  not  controverted  by  ap- 
pellant. He  relies  solely  upon  the  fact  that 
Miera  had  theretofore  signed  and  acknowl- 
edged similar  deeds  for  his  wife.  That  hls( 
purported  acknowledgment  of  the  signature 
of  his  wife  or  his  act  in  signing  her  name  to 
the  deed  did  not  divest  her  of  her  title  to 
the  real  estate  or  operate  to  convey  the  same 
is  well  settled.  In  Devlin  en  Real  Estate, 
i  356,  the  author  says: 

•The  law  requires  that  a  power  of  attorney 
to  execute  a  deed  should  be  in  writing  and  of 


the  same  solemnity  as  the  deed  itself.  *No  man 
shall  be  divested  of  his  interest  in  real  estate, 
but  by  his  own  acts  and  operation  of  the  law; 
if  any  authority  by  parol  may  be  shown,  a  man 
may  be  made  to  convey  all  his  estate,  and  the 
conveyance  rest  entirely  in  parol.' " 

It  is  a  well-recognized  principle  at  com- 
mon law  that,  in  order  to  give  validity  to 
a  conveyance  of  lands  under  power  of  at- 
torney, the  power  to  convey  must  possess  the 
same  requisites  and  observe  the  same  so- 
lemnities as  were  necessary  In  the  deed  di- 
rectly conveying  the  land.  Clark  v.  Gra- 
ham, 6  Wheat.  577,  5  L.  Ed.  334;  Johnson 
v.  Dodge,  17  I1L  433.  And  the  only  rec- 
ognized exception  to  the  rule  is  where  the 
execution  by  the  agent  or  attorney  Is  in  the 
presence  and  by  direction  of  the  principal; 
and  the  exception  arises  from  the  doctrine 
that  what  is  done  in  the  presence  and  by  the 
direction  of  another  is  the  act  of  the  latter 
as  much  as  if  done  by  himself  in  person. 
The  cases  on  the  proposition  will  be  found- 
cited  in  the  note  to  the  case  of  Davenport 
v.  Parsons,  10  Mich.  42,  81  Am.  Dec  772. 
Many  other  cases  to  the  same  effect  will  be 
found  in  the  note  to  section  356  In  Devlin- 
on  Deeds; 

It  would  Indeed  be  a  remarkable  proce- 
dure in  American  jurisprudence  if  the  owner 
of  real  estate  could  be  stripped  of  title  there- 
to by  the  act  of  a  party  in  signing  and  ac- 
knowledging the  deed  in  the  name  of  the 
owner  upon  the  assumption  that  he  had  the 
power  to  do  so  because  he  had  theretofore 
made  similar  conveyances,  and  this  without 
the  presence,  consent,  or  authority  of  the 
owner.  The  judgment  of  the  court  directing 
the  cancellation  of  the  deed  was  entirely 
proper,  and  would  probably  have  been  en- 
tered upon  the  pleadings  had  a  motion 
therefor  been  timely  made. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  will  be  affirmed;  and  it 
Is  so  ordered. 

PARKER,  C.  J.,  concurs. 
RAYNOLDS,  J.,  did  not  participate,  hav- 
ing heard  the  case  below. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  On  rehearing  appellant 
complains  because  the  court  did  not  deter- 
mine the  question  as  to  whether  or  not  the 
suit  in  the  court  below  was  an  action  to  re- 
move a  cloud  on  title  or  a  suit  to  quiet  title. 
We  did  not  pass  upon  this  question  because 
in  our  judgment  it  was  unnecessary.  If  it 
be  conceded  that  the  action,  as  he  contends,, 
was  one  to  remove  a  cloud  on  title,  the  de- 
cree would  nevertheless  be  sustainable. 

[4]  He  further  argues  that  in  the  former 
opinion  this  court  held  that  the  property  in 
question  was  the  separate  estate  of  the  ap- 
pellee, and  that  we  were  in  error  in  this  in 
that  the  proof  did  not  show  whether  it  was 
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the  separate  estate  or  community  property. 
If  community  property,  however,  the  result 
would  be  the  same;  for,  under  chapter  84, 
Laws  of  1915,  It  is  provided  that  any  trans- 
fer or  conveyance  attempted  to  be  made  of 
the  real  property  of  the  community  by  ei- 
ther husband  or  wife  alone  shall  be  void 
and  of  no  effect  The  answer  admits  that 
appellee  did  not  sign  the  deed,  and  the  proof 
in  the  lower  court  all  was  to  the  effect  that 
she  had  not  signed  the  deed,  or  authorized 
her  husband  to  sign  it  for  her.  This  being 
true,  and  the  deed  having  been  executed  sub- 
sequent to  the  enactment  of  said  chapter  84, 
it  was  void  and  conferred  no  title  upon  ap- 
pellant. 

For  these  reasons,  the  motion  for  rehear- 
ing will  be  denied,  and  the  former  opinion 
adhered  to. 

PARKER,  C.  J„  concurs. 


(«  Nev.  95) 

8TATE  ex  ret  JONES  et  ux.  v.  BONNER, 
Justice  of  the  Peace.    (No.  2358.) 

(Supreme  Court  of  Nevada.    June  20,  1919.) 

Justices  or  the  Peace  <t=3208(3)— Certiora- 
ri —  Review  —  Jubisoiction  —  Record 
— Presumptions. 
Judgment  of  a  Justice  of  the  peace  against 
defendants  will  be  held  void  on  certiorari,  rec- 
ord or  files  of  the  cam  not  affirmatively  show- 
ing summons  was  served  or  that  defendants  ap- 
peared, nothing  being  presumed  in  favor  of  ju- 
risdiction of  courts  of  limited  jurisdiction,  and 
it  not  being  permissible  to  consider  affidavits 
that  summons  was  in  fact  served. 

Original  proceedings  In  certiorari  by  the 
State,  on  the  relation  of  R.  H.  Jones  and  an- 
other, against  William  Bonner,  Justice  of 
the  Peace.    Judgment  set  aside. 

Robert  L.  Waggoner,  of  Yerlngton,  for 
petitioners. 

H.  Pllklngton,  of  Yerlngton,  for  respond- 
ent 

COLEMAN,  C.  J.  This  Is  an  original  pro- 
ceeding in  certiorari  to  inquire  Into  the 
jurisdiction  of  the  justice  of  the  peace  of 
Spragg  township,  Lyon  county,  to  render  a 
certain  judgment  in  favor  of  Mrs.  J.  Bean 
and  against  R.  H.  Jones  and  Jane  Doe  Jones, 
his  wife.  The  record  of  the  justice  of  the 
peace  relative  to  the  case,  as  certified  to  this 
court,  is  as  follows: 

"Complaint  filed;  summons  issued;  affidavit 
for  attachment  filed;  undertaking  for  attach- 
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ment  filed;  writ  of  attachment  issued;  affi- 
davit for  arrest  filed;  undertaking  for  arrest 
filed;  order  of  arrest  indorsed  in  summons; 
docketing  case ;  judgment  entered  in  the  above- 
entitled  case  for  plaintiff  for  amount  prayed 
for  in  the  sum  of  $30  and  attorney  fee  of  $15, 
and  costs  of  this  action  taxed  to  defendant  E. 
A.  Blanchard,  Acting  Judge." 

Section  5782,  Revised  Laws  1912,  as  amend- 
ed (Stats.  1913,  p.  360),  provides  how  and  by 
whom  a  summons  may  be  served,  and  also 
makes  provision  for  the  return  showing 
service  thereof.  It  will  be  seen  from  a  pe- 
rusal of  the  record  of  the  Justice  of  the  peace 
that  so  far  as  appears  therefrom,  no  service 
of  summons  had  been  made  upon  either  of 
the  defendants  at  the  time  the  judgment  was 
rendered,  nor  is  there  in  the  files  sent  up  by 
the  justice  of  the  peace  the  original  summons 
showing  service  thereof ;  nor  does  the  record 
show  that  the  defendants  appeared  in  the 
action.  It  is  an  ancient  rule  that  nothing 
is  presumed  in  favor  of  the  jurisdiction  of 
courts  of  limited  jurisdiction.  That  such  a 
court  has  jurisdiction  must  affirmatively  ap- 
pear ;  and,  unless  it  does  so  appear,  judgment 
by  such  a  court  is  void  for  want  of  juris- 
diction. This  is  not  a  new  question  in  this 
state.  It  was  before  the  court  in  1866,  and 
the  court  then  held  that  such  a  judgment 
as  is  here  involved  was  void,  as  the  court 
was  without  jurisdiction.  McDonald  v.  Pres- 
eott  &  Clark,  2  Nev.  109,  90  Am.  Dec.  517. 
It  would  be  a  waste  of  time  to  enlarge  upon 
this  point  See,  also,  16  R.  C.  L.  367  ;  24 
Cyc.  497. 

We  may  say  that  there  are  different  affida- 
vits on  file  in  this  court  to  the  effect  that 
the  summons  was  In  fact  served.  These  we 
cannot  consider.  This  case  shows  the  im- 
portance of  attorneys  giving  their  personal 
attention  to  the  preparing  of  and  superin- 
tending the  making  of  returns  in  suits  Id 
Justices,  courts.  In  this  proceeding  counsel 
for  petitioners  admit  the  indebtedness.  It 
may  be  that  the  officer  who  made  the  service 
of  the  summons — if  in  fact  any  was  made- 
can  now  make  his  return  showing  service 
of  summons,  thereby  giving  the  justice  of 
the  peace  jurisdiction  to  proceed.  But  as 
to  this  we  express  no  opinion. 

It  not  appearing  from  the  record  and  files 
of  the  case  mentioned  that  the  Justice  of  the 
peace  had  jurisdiction  to  consider  the  same, 
it  is  ordered  that  the  judgment  rendered  in 
said  justice's  court  in  favor  of  Mrs.  J.  Bean 
and  against  R.  H.  Jones  and  Jane  Doe  Jones, 
his  wife,  be,  and  the  same  is  hereby,  declared 
null  and  void,  and  is  hereby  set  aside,  and 
that  relators  have  and  recover  their  costs. 

SANDERS  and  DUCKER,  JJ.,  concur. 
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DAVIS  v.  HEINE  R,    (No.  8815.) 

(Supreme  Court  of  Utah.   May  8,  1919.  Re- 
hearing Denied  June  16,  1919.) 

1.  Appeal  and  Erbob  <8=>1052(5)  —  Habm- 
less  Ebbob— Evidence. 

In  action  on  contract  to  purchase  cattle, 
any  error  in  admitting  testimony  concerning 
transactions  of  parties  prior  to  date  of  bill  of 
sale  field  not  prejudicial  in  view  of  subsequent 
acta  of  parties  and  findings  of  jury. 

2.  Appeal  and  Ebbob  <8=>1170(1)  —  Habm- 
less  Ebbob— Statute. 

Under  direct  provisions  of  Oomp.  Laws 
1917,  fi§  6622  and  6968,  Supreme  Court  will 
not  reverse  judgment  except  for  prejudicial  er- 
ror.* 

8.  Trial  «=>296<2)— Instructions. 

Refusing  requested  instruction  to  find  for 
defendant  if  he  tendered  plaintiff  a  check  in 
satisfaction  of  all  demands  and  plaintiff  accept- 
ed it  and  cashed  check,  etc,  held  not  erroneous 
in  view  of  instruction  given  on  that  issue. 

4.  Appeal  and  Ebbob  «S=» 1062(1)  —  Harm- 
less Ebbob— Instbuotxons. 
Where  defendant  claimed  he  had  settled  a 
controversy  by  payment  to  plaintiff,  any  error 
in  submitting  to  jury  question  whether  a  bona 
fide  dispute  existed  is  not  prejudicial  to  defend- 
ant, since  jury,  by  verdict  for  plaintiff,  must 
have  found  that  money  was  not  in  full  pay- 
ment. 

6.  Alteration  oy  Instruments  ^=>29— Evi- 
dence—Sufficiency. 
Alteration  of  a  written  bill  of  sale  need  not 
be  established  beyond  a  reasonable  doubt.' 

6.  Trial  «=>238(2)  —  Instructions  —  Suf- 
ficiency. 

Trial  court  should  concisely  state  issues  to 
jury,  and  not  merely  read  the  pleadings  ver- 
batim. 

7.  Appeal  and  Ebbob  «=>1064(1)  —  Harm- 
less Ebbob—  Instructions. 

Trial  court's  error  in  simply  reading  plead- 
ings to  jury,  and  not  concisely  stating  issues  in 
bis  own  language,  held  not  prejudicial,  where 
issues  were  simple,  and  substantially  all  allega- 
tions in  both  complaint  and  answer  were  con- 
troverted.8 

Appeal  from  District  Court,  Utah  Coun- 
ty; A.  B.  Morgan,  Judge. 

Action  by  William  W.  Davis  against  George 
A  Helner.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

George  Halverson,  of  Odgen,  for  appel- 
lant. 

Ellas  Hansen,  of  Spanish  Fork,  for  re- 
spondent. 


1  Moore  v.  Railroad  Co.,  174  Pac.  873. 
»  Dovicb.  v.  Chief  Con.  M.  Co-  174  Pac  627. 
•Smith  v.  Columbus  Buggy  Co..  40  Utah,  697,  123 
Pac  680. 
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GIDEON,  J.  Three  causes  of  action  are 
stated  in  the  complaint  During  the  trial 
the  third  cause  was  dismissed,  and  that  will 
not  be  further  considered.  The  only  dispute 
respecting  the  second  cause  of  action  is  that 
defendant  pleads  payment.  The  whole  con- 
troversy is  therefore  concerned  with  the  first 
cause  of  action. 

Plaintiff  alleges  an  oral  contract  between 
himself  and  the  defendant  made  on  or  about 
the  15th  day  of  January,  1917,  by  which  the 
plaintiff  undertook  to  purchase  certain  cattle 
for  the  defendant  and  to  hold  the  same  un- 
til about  the  20th  day  of  February  that  year 
at  which  time  they  were  to  be  delivered  to 
defendant  at  Spanish  Fork,  Utah ;  that  with- 
in the  limits  fixed  by  that  agreement  the  de- 
fendant undertook  to  pay  the  plaintiff  the 
amount  paid  for  the  cattle  and  $1  addi- 
tional per  head  for  plaintiff's  services;  that 
immediately  upon  the  making  of  the  agree- 
ment the  plaintiff  entered  upon  the  perform- 
ance of  the  contract,  and  bought  for  the  de- 
fendant prior  to  the  20th  day  of  February 
approximately  380  head  of  cattle.  There  are 
some  other  allegations  respecting  arrange- 
ments for  cars  in  which  to  ship  the  cattle 
between  the  20th  and  28th  of  February.  It 
Is  further  alleged  that  on  or  about  the  28th 
day  of  February  the  defendant  Informed  the 
plaintiff  that  he  would  be  unable  to  take  the 
cattle  at  that  date,  countermanded  the  order 
for  the  ears,  and  requested  plaintiff  to  feed 
the  cattle  for  an  additional  ten  days  and 
that  defendant  would  pay  for  the  feed  re- 
quired and  also  the  labor  necessary  In  feed- 
ing and  caring  for  the  same;  that  at  the 
request  of  defendant  such  arrangements  con- 
tinued until  about  the  10th  day  of  April, 
when  a  new  contract  or  an  amendment  of 
the  preceding  contract  was  made  between 
the  parties ;  that  by  the  new  contract  the  de- 
fendant agreed  to  pay  the  plaintiff  a  definite, 
and  fixed  sum  for  certain  of  the  cattle  there- 
in specified,  being  an  amount  greater  than 
the  limit  agreed  upon  In  the  arrangements 
made  in  January;  that  defendant  further  con- 
tracted to  pay  the  plaintiff  the  cost  of  the  hay 
fed  to  the  cattle  in  the  meantime  and  the  rea- 
sonable value  of  the  labor  for  such  feeding; 
that  the  cattle  agreed  upon  were  delivered 
and  accepted  by  defendant  on  the  9th  and 
10th  of  April,  and  that  plaintiff's  claim  for 
such  cattle,  feed,  and  labor  has  not  been 
fully  paid. 

The  answer  denied  the  allegations  of  the 
complaint,  except  as  admitted  by  the  affirma- 
tive statements.  As  an  additional  defense 
it  Is  alleged  that  a  written  contract  was 
made  between  the  plaintiff  and  defendant 
on  the  12th  day  of  March,  1917,  In  which  de- 
fendant agreed  to  purchase  and  the  plain- 
tiff agreed  to  sell  to  defendant  certain  cattle 
therein  described,  which  were  to  be  delivered 
about  April  1st  of  that  year;  that  It  was 
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stipulated  In  that  agreement  that  the  de- 
fendant would  pay  a  feed  bill  of  9  cents  per 
head  per  day;  that  at  the  date  of  the  con- 
tract certain  payments  were  made  to  plain- 
tiff; that  the  stock  was  delivered  on  the 
10th  day  of  April  and  an  additional  pay- 
ment was  made  at  that  date;  that  at  the 
time  of  delivery  and  final  settlement  a  dis- 
pute arose  as  to  the  number  and  character 
of  the  cattle  delivered,  "the  amount  due  for 
feed,  and  the  amount  due  under  the  terms 
of  the  contract,  upon  account  of  said  cattle 
and  upon  account  of  the  dealings  of  the 
plaintiff  and  defendant  over  said  cattle  and 
sold  feed  bill";  that  plaintiff  and  defendant 
thereupon  stated  their  accounts  to  each  other 
and  it  was  found  that  the  defendant  was  in- 
debted to  plaintiff  at  that  time  In  the  sum 
of  $1,666,  which  defendant  paid  the  plain- 
tiff by  check,  and  which  the  plaintiff  ac- 
cepted in  full  of  all  demands  against  de- 
fendant, and  that  thereafter  plaintiff  re- 
ceived the  amount  of  said  check  from  the 
bank  upon  which  it  was  drawn. 

By  reply  plaintiff  admitted  the  payment  of 
the  sums  mentioned  in  the  answer,  but  denied 
all  of  the  other  allegations. 

Trial  was  had  to  the  court  and  a  Jury, 
and  resulted  in  a  verdict  In  favor  of  plain- 
tiff on  the  first  and  second  causes  of  action. 
From  that  judgment  defendant  appeals. 

Numerous  assignments  of  error  are  made 
respecting  the  introduction  of  testimony,  re- 
fusal of  the  court  to  sustain  the  defendant's 
motion  for  a  nonsuit,  and  certain  instruc- 
tions given  and  others  refused. 

It  appears  from  the  record  that  both  plain- 
tiff and  defendant  are  and  have  been  for  a 
number  of  years  engaged  in  buying  and  sell- 
ing live  stock;  that  prior  to  the  transaction 
In  question  the  plaintiff  purchased  cattle 
.for  defendant  and  for  a  firm  known  as 
Heiner  Bros.,  of  Salt  Lake  City,  of  which 
firm  the  defendant  was  a  member.  In  addi- 
tion to  the  particular  cattle  involved  in  this 
action,  It  is  in  evidence  that  during  the  same 
period  two  or  three  other  bunches  of  cattle 
were  purchased  by  the  plaintiff  as.the  agent 
or  on  behalf  of  the  defendant  Respecting 
these  particular  cattle  the  testimony  shows 
that  the  defendant  was  present  and  went 
with  the  plaintiff  to  examine  them  at  the 
time  the  purchase  was  made.  They  are  not 
Involved  here,  and  they  are  only  material  as 
it  appears  that  at  the  final  delivery  of  the 
cattle  on  April  9th  and  10th  some  of  these 
outside  cattle  were  resold  or  retained  by  the 
plaintiff  under  a  new  agreement  or  arrange- 
ment made  at  that  date.  It  also  appears 
that  on  or  about  March  12, 1917,  the  defend- 
ant was  at  the  home  of  the  plaintiff  in 
Spanish  Fork,  and  while  the  cattle  involved 
in  this  action  were  then  in  possession  of 
the  plaintiff  the  following  written  bill  of 
sale  or  memorandum  was  signed  by  the 
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plaintiff.  It  Is  referred  to  in  the  record 
as  Defendant's  Exhibit  1: 

"Bill  of  Sale  for  Cattle.  Duplicate. 


"This  is  to  certify  that  W.  W.  Davis,  of  Span- 
ish Fork,  has  this  day,  March  12,  1917,  bar- 
gained and  sold  to  Geo.  A.  Heiner,  of  Ogden, 
the  following  described  live  stock,  and  does  here- 
by guarantee  the  title  thereto,  vis.: 
No.  Head.  Description.  Brands.   Location   Price  per 

of  Brands.  Head. 
"About  150  head  of  cows  at  $46  per  head. 
"About  126  head  of  2  year  olds  at  $42  per  head. 
"About  60  head  of  1  year  olds  at  $32  per  head, 
to  be  delivered  April  1,  1917,  feed  bill  ex- 
cepted, at  9  cents  a  day  per  head. 
"Received  in  part  payment  for  above-men- 
tioned stock  $5,000.  Wm.  W.  Davis." 

It  is  admitted  that  the  stock  mentioned  in 
this  memorandum  or  bill  of  sale  includes  at 
least  part  of  the  cattle  delivered  to  defend- 
ant on  April  10th.  It  is  the  contention  of  ap- 
pellant that  this  written  agreement  was  the 
consummation  of  all  prior  oral  agreements 
had  between  the  parties.  It  is  also  his  con- 
tention (and  defendant  so  testified  at  the 
trial)  that  no  subsequent  change  or  amend- 
ment was  made  to  that  agreement ;  that  the 
cattle  inspected  and  received  by  him  were 
delivered  pursuant  to  the  same;  that  pay- 
ments were  made  upon  the  basis  provided 
therein;  and  that  he  had  fully  paid  the 
plaintiff  all  amounts  due  for  the  stock  so 
delivered  and  accepted.  On  the  other  hand, 
it  is  the  contention  of  respondent,  and  the 
case  wag  apparently  tried  upon  that  theory, 
that  at  most  this  writing  contained  only  a  par- 
tial statement  of  the  arrangements  between 
the  parties;  that  it  was  a  mere  memoran- 
dum or  receipt  given  at  that  time  for  the  pay- 
ment of  the  amount  mentioned  therein  which 
was  to  be  applied  on  the  cattle  already 
purchased  by  the  plaintiff  as  the  agent,  or 
at  the  request  of,  the  defendant ;  that,  in  ad- 
dition, the  stock  were  not  delivered  at  the 
time  specified,  to  wit,  April  1st ;  that  a  sub- 
sequent arrangement  or  agreement  was  had 
on  April  9th  and  10th  by  which  new  obliga- 
tions were  undertaken  by  both  parties ;  that 
to  all  intents  and  purposes  this  so-called 
bill  of  sale  was  rendered  Ineffective;  and 
that  the  final  deal  was  not  completed  under 
the  provisions  of  that  contract,  but  was  com- 
pleted and  carried  out  under  arrangements 
made  at  the  dates  of  delivery* 

Practically  all  objections  to  the  introduc- 
tion of  testimony  on  the  part  of  the  defend- 
ant were  based  upon  the  contention  that  this 
agreement  of  March  12th  was  a  merger  of 
all  previous  dealings  respecting  the  cattle  In 
question,  and  for  that  reason  any  oral  testi- 
mony concerning  the  conversations  had  be- 
tween the  parties  was  immaterial  and  In- 
competent as  tending  to  vary  or  contradict 
the  terms  of  a  written  agreement.  Defend- 
ant invokes  the  elementary  rule  that  when 
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parties  reduce  an  agreement  or  contract  to 
writing,  all  prior  negotiations  respecting  the 
matter  contained  within  the  writing  become 
merged  therein,  and  the  writing,  in  the  ab- 
sence of  uncertainty  or  ambiguity  in  the  lan- 
guage, or  fraud  on  the  part  of  either  party, 
is  binding,  and  oral  testimony  will  not  be 
heard  to  explain,  vary,  or  contradict  the 
terms  of  such  writing. 

In  this  case  the  allegations  of  the  com- 
plaint are,  and  the  plaintiff's  testimony  sup- 
ports the  allegations,  that  a  contract  was 
made  between  the  parties  in  January  where- 
by the  plaintiff  undertook  to  boy  for  defend- 
ant certain  cattle  at  not  to  exceed  the  price 
stated,  and  was  to  receive  as  compensation 
for  his  services  $1  per  head  for  the  cattle 
purchased.  The  bill  of  sale  or  writing  in 
question  is  a  sale  or  an  agreement  to  sell 
the  cattle  actually  bought  by  plaintiff  under 
the  contract  claimed  by  him  to  have  been 
made  in  January.  We  have  no  way  of  de- 
termining just  what  was  in  the  minds  of  the 
parties  when  the  contract  was  made  in  March, 
except  the  writing  itself.  That  writing  ap- 
pears to  be  a  complete  contract  It  1b  just 
what  it  purports  to  be — a  bill  of  sale— but 
why  It  was  made  or  what  negotiations  or 
new  arrangements  led  up  to  Its  execution 
does  not  appear  in  the  record.  That  some 
agreement  or  arrangement  concerning  the 
purchase  of  these  cattle  existed  prior  to 
March  12th  is  abundantly  shown  by  defend- 
ant's own  testimony.  Moreover,  there  is  In 
the  record  ample  proof  to  support  the  findings 
of  the  Jury  that,  whether  or  not  a  contract 
was  made  in  January,  as  claimed  by  the 
plaintiff,  or  whatever  the  purpose  of  the 
writing  of  March  12th  may  have  been,  the 
final  sale  or  delivery  of  the  stock  was  not 
consummated  under  the  terms  of  either  of 
such  agreements.  The  plaintiff  testified,  and 
in  that  he  was  corroborated  by  other  wit- 
nesses, and  the  Jury  must  have  so  found,  that 
when  defendant  came  to  accept  the  cattle  on 
the  9th  day  of  April,  some  of  the  stock  gotten 
together  by  plaintiff  were  not  such  as  de- 
fendant had  specified  or  such  as  he  could 
handle,  and  at  that  time  arrangements  were 
made  by  which  plaintiff  retained  some  of  the 
■cattle.  Respecting  that  arrangement  defend- 
ant was  asked:  "What,  if  anything,  was  said 
about  any  rebate  to  be  given  Davis  as  an  in- 
ducement to  take  any  of  those  cattle?"  De- 
fendant replied:  "There  was  a  little — I  have 
just  forgotten— I  think  it  was  a  couple  of 
dollars  a  head,  maybe  it  was  $3  a  head,  but 
there  was  a  little  I  was  to  give  him  for  tak- 
ing these  cattle  that  I  did  not  want ;  yes." 

Apparently  there  is  no  dispute  as  to  the 
number  of  cattle  actually  delivered  and  ac- 
cepted by  defendant,  to  wit,  61  cows,  73  two 
year  olds  and  83  yearlings,  a  total  of  217 
head.  The  number  specified  to  be  delivered 
under  the  so-called  bill  of  sale  was  a  total 
of  336  head.   There  is  no  dispute  but  that 
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plaintiff  had  gathered  together,  or,  aa  he 
claims,  purchased,  something  like  380  head, 
and  had  that  number  on  hand  at  the  time  Ex- 
hibit 1  was  executed. 

[1,2]  Conceding  that  appellant's  conten- 
tion is  right,  that  all  negotiations  between 
the  parties  prior  to  March  12th  are  imma- 
terial as  having  been  merged  in  the  written 
agreement,  but  also  conceding  that  the  jury 
must  have  found  that  the  final  arrangements 
for  the  sale  and  delivery  of  the  cattle  ac- 
tually received  by  the  defendant  were  made 
on  the  9th  and  10th  of  April,  in  what  way  is 
the  defendant  injured  by  the  Introduction  of 
the  testimony  objected  to?  At  most,  it  would 
only  explain  the  relationship  existing  between 
the  parties  and  would  have  no  bearirig  either 
way  as  to  what  the  actual  agreement  was  as 
made  by  the  parties  at  the  time  of  the  final 
delivery  of  the  stock.  While  it  may  have 
been  error  on  the  part  of  the  court,  after  the 
plaintiff  admitted  the  execution  of  the  bill 
of  sale  on  the  date  It  bears,  to  admit  testi- 
mony concerning  any  arrangements  prior  to 
that  time,  still  we  are  unable  to  see  from  the 
subsequent  arrangements  or  acts  of  the 
parties  and  the  findings  of  the  jury  how 
that  testimony  was  prejudicial  to  the  in- 
terests of  defendant.  That  this  court  is  not 
authorized  and  will  not  reverse  a  judgment 
unless  the  error  complained  of  is  prejudicial 
is  a  part  of  the  statute  law  of  this  state  and 
is  supported  by  numerous  decisions  of  this 
court  Comp.  Laws  Utah  1917,  §§  6622  and 
6968;  Moore  v.  Railroad  Co.,  174  Pac.  873. 

It  appears  that  some  days  after  the  stock 
had  been  shipped  from  Spanish  Fork  plain- 
tiff and  defendant  met  in  Salt  Lake  City,  and, 
after  some  hours  spent  in  attempting  to  ar- 
rive at  an  adjustment  concerning  the  matters 
involved,  the  defendant  gave  plaintiff  a 
check  for  $1,666  which  he  insists  was  de- 
livered by  him  with  the  understanding  and 
conditioned  that  the  same  was  to  be  in  full 
settlement  of  all  demands  or  claims  upon  the 
part  of  plaintiff.  On  the  other  hand,  it  is 
insisted  by  plaintiff  that  the  check  was  de- 
livered, not  in  full  settlement  but  with  the 
understanding  and  agreement  between  the 
parties  that  the  question  of  whether  there 
was  any  additional  amount  due  plaintiff, 
and,  if  so,  how  much,  should  be  left  to  arbi- 
tration, or,  as  stated,  to  three  disinterested 
persons. 

[S,  4]  Complaint  is  made  by  appellant  of 
the  refusal  of  the  court  to  give  to  the  Jury 
the  following  instruction  respecting  that 
Issue: 

"I  charge  you  that  under  the  evidence  in  this 
case  there  was  a  bona  fide  dispute  between  the 
plaintiff  and  the  defendant  and  if  you  find  from 
the  evidence  that  the  defendant  (Heiner)  offered 
to  pay,  and  tendered  to  the  plaintiff  (Davis)  his 
check  for  $1,666  in  full  satisfaction  of  the  de- 
mands of  the  plaintiff  against  the  defendant 
and  that  the  plaintiff  retained  and  cashed  said 
check,  then  I  charge  you  that  the  plaintiff  ac- 
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cepted  the  check  subject  to  the  conditions  im- 
posed by  the  defendant,  and  the  plaintiff  can- 
not recover  in  this  action,  and  your  verdict 
should  be  for  the  defendant:  No  cause  of  ac- 
tion." 

The  court  did,  however,  instruct  the  Jury 
covering  this  particular  issue  as  follows: 

"If  you  find  from  the  evidence  in  this  case 
that  at  the  time  the  plaintiff  and  the  defendant 
met  at  the  Cullen  Hotel  in  Salt  Lake  City, 
Utah,  in  the  month  of  April,  1917,  after  the 
cattle  mentioned  in  the  evidence  had  been  ship- 
ped from  Spanish  Fork,  that  there  was  a  bona 
fide  dispute  between  the  plaintiff  and  the  de- 
fendant, and  if  you  further  find  from  the  evi- 
dence that  the  defendant  then  and  there  offer- 
ed to  pay  and  tendered  to  the  plaintiff  the  check 
for  $1,666,  which  is  in  evidence  in  this  case 
as  Defendant's  Exhibit  No.  9,  conditioned  that 
the  said  check  was  so  tendered  only  as  a  full 
and  complete  satisfaction  of  all  plaintiff's 
claims  against  the  defendant  by  reason  of  the 
transaction  set  forth  in  plaintiff's  complaint, 
and  if  you  further  find  that  the  plaintiff,  fully 
understanding  that  said  check  was  so  tendered 
and  conditioned  on  defendant's  part,  accepted 
said  check,  with  or  without  protest,  and  retain- 
ed, said  check,  and  afterwards  cashed  the  same, 
then  I  charge  you  that  the  plaintiff  accepted 
said  check  subject  to  the  conditions  imposed  by 
the  defendant,  and  the  plaintiff  cannot  recover 
in  this  action,  and  your  verdict  should  be  for 
the  defendant:   No  cause  of  action." 

We  are  unable  to  see  What  serious  ground 
of  complaint  appellant  has  for  the  failure  of 
the  court  to  give  the  instruction  requested  In 
view  of  the  instruction  given.  That  there 
was  a  dispute  between  the  parties  respect- 
ing the  amount  due  the  plaintiff  was  testi- 
fied to  by  both  plaintiff  and  defendant  That 
they  spent  some  hours  in  an  attempt  to  come 
to  some  agreement  as  to  the  correct  amount 
was  also  testified  to  by  both  parties.  That 
at  the  conclusion  of  that  meeting  the  defend- 
ant gave  to  the  plaintiff  a  check  for  $1,666 
is  admitted,  as  Is  also  the  fact  that  the  plain- 
tiff afterwards  received  the  amount  of  that 
check.  The  controlling  or  vital  question  for 
determination  by  the  jury  was  whether  the 
check  given  by  defendant  was  in  full  payment 
and  so  understood  by  plaintiff  at  that  time. 
That  question  was  fairly  submitted  to  the 
Jury  by  the  instruction.  Conceding  that  the 
proof  showed  conclusively  that  a  bona  fide 
dispute  existed  between  the  parties,  we  fail 
to  see  how  or  in  what  way  the  leaving  of  that 
question  to  the  Jury  was  prejudicial  to  the 
defendant,  inasmuch  as  the  jury,  in  view  of 
their  verdict,  must  have  found  that  the  check 
was  not  given  in  full  payment.  It  is  true 
the  court,  after  instructing  that,  if  they 
found  the  check  given  was  in  full  payment, 
further  stated  to  the  jury  that  it  was  neces- 
sary to  further  find  "that  the  plaintiff,  fully 
understanding  that  said  check  was  so  ten- 
dered and  conditioned  on  defendant's  part, 
accepted  said  check,"  before  they  could  find 
against  plaintiff.   The  instruction  requested 


by  appellant  necessarily  implies  that  the 
plaintiff  must  have  accepted  the  check  with 
the  knowledge  that  it  was  intended  to  be  in 
full  payment;  otherwise  the  effect  of  what 
appellant  is  contending  for  would  be  that 
one  party  could  make  a  contract  without  the 
knowledge  or  consent  of  the  other  party. 
If  there  is  any  new  or  additional  element  In 
the  instruction  as  given  that  was  not  includ- 
ed in  the  one  requested  by  counsel  for  de- 
fendant, it  is  to  the  effect  that  the  jury  must 
find  that  the  plaintiff  accepted  the  check 
"with  the  full  understanding  that  the  check 
was  tendered  and  conditioned  to  be  in  full 
payment,"  but  the  distinction  between  under, 
standing  and  fully  understanding  Is  some- 
what difficult  to  draw  and  one  not  likely  to 
mislead  the  Jury. 

[6]  Plaintiff  testified  that  the  writing  of 
March  12th  had  been  altered  after  its  execu- 
tion by  adding  the  words  "Feed  bill  excepted, 
at  9  cents  a  day  per  head."  Defendant  re- 
quested the  court  to  Instruct  the  Jury  that  the 
burden  of  proving  such  addition  or  alteration 
was  upon  the  plaintiff,  and  that  they  should 
not  find  that  such  alteration  had  been  made 
unless  clearly  established  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt.  The 
court  refused  to  so  charge.  This  Is  assigned 
as  error.  The  requested  instruction  calls 
for  a  greater  weight  of  evidence  than  Is  re- 
quired to  establish  a  fact  in  civil  cases.  Dov- 
ich  v.  Chief  Con.  M.  Co.,  174  Pac.  627 ;  17  Cyc 
755  et  seq. 

Objection  is  further  made  that  the  court 
In  its  Instructions  failed  to  state  the  issues 
to  be  determined  by  the  Jury.  That,  in  our 
judgment.  Is  the  most  serious  question  pre- 
sented on  this  appeal. 

The  court  apparently  did  not  attempt  In 
any  way  to  state  the  Issues  in  any  general 
language,  and  in  fact  did  not  In  general  or 
definite  terms  state  to  the  jury  what  the 
issues  were.  The  court  began  its  instruc- 
tions as  follows:  "The  plaintiff  brings  this 
action  against  the  defendant,  and  for  cause 
of  action  alleges."  It  then  set  out  the  com- 
plaint, the  answer,  and  the  reply  haec  verba. 
The  court  then  instructed  the  jury  that  the 
third  cause  of  action  had  been  dismissed  and 
was  not  to  be  further  considered.  No  fur- 
ther reference  Is  made  to  the  Issues. 

Appellant  contends  that  it  was  the  duty  of 
the  court  to  construe  the  pleadings  and  to 
charge  the  jury  respecting  the  issues  of  fact 
to  be  determined,  and  relies  upon  the  opin- 
ion of  this  court  in  the  case  of  Pulos  v.  Rail- 
road, 37  Utah,  258,  107  Pac.  241,  Ann.  Cas. 
1912C,  218.  In  that  case  the  court  charged 
the  jury  that  the  amended  complaint  set 
forth  what  the  plaintiff  claimed  and  the 
amended  answer  set  forth  the  defendant's 
version,  and  that  both  the  amended  com- 
plaint and  answer  were  made  part  of  the 
instructions,  and  the  jury  was  referred  to 
such  oleadings  for  the  particular  statements- 
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at  to  what  each  party  alleged  In  reference  to 
the  controversy.  Following  that,  it  appears, 
a  statement  was  made  "in  general  terms" 
giving  the  substance  of  the  material  allega- 
tions of  the  complaint  and  the  denials  and 
averments  contained  in  the  answer.  In  that 
case  this  court  held  that  the  charge  involved 
two  erroneous  statements.  One  was  that 
the  jury  had  a  right  to  take  the  pleadings 
with  them  .to  the  Jury  room,' and  the  other 
thai  it  was  their  duty  to  consult  the  plead- 
ings and  determine  for  themselves  the  issues. 
The  judgment  was  reversed  upon  that  and 
other  errors. 

In  the  instructions  under  consideration  no 
reference  was  made  to  the  pleadings  as  such, 
and  the  jury  was  not  instructed  to  examine 
the  pleadings  and  from  them  determine  the 
issues.  However,  the  court  made  no  attempt 
to  instruct  the  jury  respecting  the  issues 
further  than  to  copy  Into  the  instructions  the 
pleadings  in  the  case.  Of  necessity  the  Jury, 
in  order  to  determine  the  issues,  were  re- 
quired to  examine  the  pleadings. 

Plaintiff  relies  upon  the  holding  of  this 
court  in  Smith  v.  Columbus  Buggy  Co.,  40 
Utah,  597,  123  Pac.  580.  While  It  is  true 
that  it  was  there  held  not  to  be  error  for  a 
trial  court,  under  all  circumstances,  to  state 
the  Issues  In  the  language  of  the  pleadings, 
yet,  proceeding  to  discuss  and  apply  the  in- 
structions to  the  facts  in  that  case,  it  was 
said: 

"Of  course,  many  things  may  be  stated  in  a 
complaint  that  may  be  admitted  or  not  disputed 
in  an  answer;  and  the  same  may  be  true  with 
regard  to  the  answer  and  the'  reply  thereto.  Un- 
der such  circumstances,  it  may  be  misleading  to 
the  jury  to  copy  the  whole  pleadings  in  stating 
the  issues,  because  all  of  the  matters  of  fact 
that  are  admitted  in  a  pleading  or  not  denied 
no  longer  present  any  issue  to  be  tried  by  the 
jury.  In  this  case,  however,  all  the  facts  relat- 
ing to  the  respondent's  right  of  recovery  were 
denied,  and  the  court  only  copied  such  portions 
of  the  answer  as  raised  some  issue  in  the  case." 

It  is  not  the  desire  or  Intention,  under 
like  facts,  to  overrule  or  modify  the  holding 
In  that  case.  In  the  case  at  bar  three  dis- 
tinct causes  of  action  are  stated  in  the  com- 
plaint. Allegations  are  made  respecting  at 
least  two  distinct  agreements  between  the 
parties.  The  answer  denies  those  allega- 
tions and  alleges  a  new  contract  as  an  affirm- 
ative defense.  By  the  reply  the  existence  of 
that  contract  is  put  in  issue.  Moreover,  it 
developed  at  the  trial,  from  the  plaintiff's 
evidence,  and  also  from  the  defendant's  evi- 
dence, that  the  contract  made  in  January 
was  not  in  any  way  controlling,  and  was 
to  all  intents  and  purposes  out  of  the  case. 
Either  the  deal  was  completed  and  the 
cattle  delivered  under  the  written  bill  of 
sale  of  March  12th  or  under  the  verbal  con- 
tract  made  at  the  time  of  delivery  of  the 
cattle  in  April.  That  was  the  first  and  vital 
question  to  be  determined  by  the  Jury.  An- 
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other  important  question  to  be  determined 
was  whether  the  check  for  $1,666  given  to 
the  plaintiff  was  given  and  accepted  in  full 
settlement  It  was  the  duty  of  the  court  to 
Instruct  the  Jury  and  define  to  them  the 
Issues  of  fact  they  were  required  to  deter- 
mine. Merely  handing  the  pleadings  to  the 
jury  with  no  statement,  either  general  or 
specific,  does  not,  in  the  judgment  of  the 
writer,  meet  the  requirements  stated  by  this 
court  in  Pulos  v.  Railroad,  supra,  as  follows:, 

"The  court  in  the  written  charge  itself  should 
clearly  define  the  particular  issue  or  issm-s  sub- 
mitted to  the  jury,  and  should  specifically  state 
to  them  the  material  facts  alleged,  denied,  and 
admitted  in  respect  of  such  issues." 

See,  also,  Baltimore  &  O.  R.  Co.  v.  Lock- 
wood,  72  Ohio  St.  586,  74  N.  E.  1071:  K.  C. 
F.  S.  &  M.  Ry.  v.  Dalton,  66  Kan.  TOO.  72  Pac. 
209. 

[§,  7]  We  are  all  agreed  that  it  was  the 
duty  of  the  trial  court  to  construe  the  plead- 
ings and  advise  the  jury  as  to  the  Issues  of 
fact  U>*he  determined  by  them.  The  defend- 
ant was  entitled  to  have  such  issues  de- 
fined and  properly  submitted  to  the  jury. 
In  the  writer's  opinion  that  was  not  done, 
and  the  failure  of  the  trial  court  to  so  de- 
fine and  advise  the  jury  as  to  the  Issues  of 
fact  was  prejudicial  to  the  defendant  and 
ought  to  work  a  reversal  of  the  Judgment. 
However,  my  Associates,  while  not  dissent- 
ing from  the  proposition  that  It  was  the  duty 
of  the  court  to  construe  the  pleadings  and 
define  the  Issues,  are  of  the  opinion  that  in 
this  case  the  failure  to  do  so  was  not  prej- 
udicial, at  least  not  sufficiently  so  to  war- 
rant a  reversal.  The  reasons  for  that  con- 
clusion are  stated  In  the  concurring  opinion 
written  by  Mr.  Justice  THURMAN  and  ap- 
pended hereto. 

The  order  therefore  is  that  the  judgment 
of  the  court  below  be,  and  the  same  is  here- 
by, affirmed,  with  costs. 

THURMAN,  J.  I  concur  with  Mr.  Jus- 
tice GIDEON  in  the  order  affirming  the  judg- 
ment and  In  all  of  his  conclusions  except  that 
relating  to  the  manner  of  stating  the  issues 
to  the  jury.  As  to  that  I  also  concur  upon 
the  proposition  that  merely  reading  to  the 
jury  a  verbatim  statement  of  the  complaint, 
answer,. and  reply  Is  not  such  a  statement  of 
the  issues  as  the  law  contemplates  and  may 
be  misleading  and  prejudicial.  The  better 
practice  In  all  cases  Is  for  the  trial  court  to 
make  a  plain  and  concise  statement  in  its 
own  language  of  the  Issues  to  be  determined 
by  the  jury,  carefully  omitting  any  and  all 
Issues  that  may  have  been  eliminated  by  the 
parties  themselves  or  the  court  during  or  be- 
fore the  trial.  But  It  does  not  necessarily 
follow  that  the  losing  party  has  been  prej- 
udiced simply  because  the  trial  court  copied 
in  his  Instructions  and  read  to  the  jury  the 
pleadings  in  the  case  instead  of  a  statement 
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of  the  Issues  In  the  language  of  the  court. 
Reading  the  pleadings  to  the  Jury  as  a  state- 
ment of  the  issues  may  or  may  not  he  prejudi- 
cial. The  burden  is  on  the  appellant  in  the 
particular  case  to  point  out  and  show  to  this 
court  wherein  he  may  have  been  prejudiced 
by  the  matter  of  which  he  complains.  No- 
where in  the  exceptions  taken,  the  error 
assigned,  the  argument  or  brief  of  counsel, 
or  even  in  the  opinion  of  Mr.  Justice  GID- 
'  EON,  is  tbere  any  attempt  to  point  out  or 
suggest  wherein  or  in  what  manner  the  ap- 
pellant has  been  prejudiced  in  the  instant 
case  by  reason  of  tbe  form  of  statement 
adopted  by  the  court  The  whole  tendency 
of  his  opinion,  as  I  read  it,  Is  to  cast  upon 
the  party  disclaiming  prejudice  the  burden 
of  disproving  It  rather  than  upon  the  oppos- 
ing party  the  burden  of  proving  It. 

In  tbe  opinion  of  the  writer  this  involves 
an  erroneous  conception  of  the  rule  by  which 
this  court  is  bound.  It  gives  sanction  and 
recognition  to  the  old  rule  that  prejudice  is 
presumed  from  error,  and  that  the  burden  of 
showing  that  the  error  was  without  preju- 
dice falls  upon  the  party  that  disclaims  it 

Compiled  Laws  Utah  1917,  §§  6622  and 
6968,  invoked  by  Mr.  Justice  GIDEON  in  dis- 
posing of  another  assignment  of  error,  read 
as  follows: 

"6622.  The  court  must  in  every  stage  of  an 
action  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect" 

"6968.  No  exception  shall  be  regarded  unless 
the  decision  excepted  to  is  material  and  preju- 
dicial to  the  substantial  rights  of  the  party  ex- 
cepting." 

These  sections  lay  down  the  rule  that 
Harmless  errors  must  be  disregarded.  This, 
supplemented  by  the  ordinary  presumption 
in  favor  of  Judgments  in  cases  of  appeal, 
undoubtedly  casts  the  burden  of  establishing 
prejudice  on  the  party  affirming  It 

The  allegations  of  the  complaint  were 
denied  by  the  answer,  and  in  addition  there- 
to the  answer  alleged  an  affirmative  defense. 
This  was  denied  by  the  plaintiff.  The  issues 
*vere  simple.  They  were  not  involved.  There 
was  nothing  to  confuse  or  mislead  the  jury. 
The  plaintiff  relied  on  the  transaction  as 
be  alleged  it,  and  the  defendant  relied  on  the 
transaction  as  he  alleged  it  Substantially 
every  allegation  in  both  the  complaint  and 
answer  was  controverted  by  the  opposing 
party. 

I  am  of  the  opinion  that  this  question 
comes  within  the  principle  declared  in  Smith 
c  Columbus  Buggy  Co.,  a  decision  by  this 
court  referred  to  by  Mr.  Justice  GIDEON. 
In  that  case  the  trial  court  incorporated  in- 
to the  instructions  to  the  Jury  a  verbatim 
copy  of  the  complaint  and  such  portions  of 


the  answer  as  presented  the  material  issues. 
This  was  excepted  to  by  appellant  and  as- 
signed as  error  on  appeal.  In  disposing  of 
the  exception  the  court,  speaking  through 
Mr.  Justice  Frick,  then  Chief  Justice,  said: 

"While  it  is  desirable  in  all  cases  that  .the 
jury,  who  are  laymen  and  unfamiliar  with  the 
rules  of  pleading,  or  construction,  should,  as 
clearly  and  as  briefly  as  possible,  be  told  the 
precise  issues  that  are  to  be  determined  by 
them,  yet  where  the  issues  are  stated  in  the 
language  of  the  pleadings,  and  it  is  not  made 
to  appear  that  the  jury  were  either  misled  or 
confused  by  the  method  pursued,  the  judgment 
cannot  be  reversed  for  the  sole  reason  that  the 
court  stated  the  issues  in  the  language  of  the 
pleadings.  We  can  discover  nothing  in  the  rec- 
ord before  us  from  which  it  is  made  to  appear 
that  the  appellant  was  in  any  way  or  to  any 
extent  prejudiced  by  the  statement  of  the  is- 
sues in  the  manner  in  which  it  was  done.  This 
assignment  must  therefore  fail." 

The  court,  while  not  approving  of  that 
manner  of  stating  the  Issues  to  the  Jury, 
nevertheless  refused  to  reverse  the  judgment 
on  that  ground  alone.  There  being  no  re- 
versible error,  the  judgment  was  affirmed. 

In  the  case  of  Pulos  v.  Railroad,  also  re- 
ferred to  by  Mr.  Justice  GIDEON,  the  trial 
court  permitted  the  jury  to  take  the  plead- 
ings with  them  when  the  cause  was  sub- 
mitted, and  also  instructed  them  to  refer 
to  the  pleadings  for  a  particular  statement 
of  the  issues  involved.  This  court  on  ap- 
peal held  that  this  method  of  stating  the 
issues  was  error.  The  court,  however,  be- 
fore reaching  this  question,  in  the  course  of 
its  opinion,  had  already  sustained  an  excep- 
tion of  appellant  upon  another  question  for 
which  the  judgment  would  have  been  re- 
versed. Just  what  the  Judgment  of  the  court 
would  have  been  if  it  had  been  called  upon 
to  reverse  the  Judgment  solely  on  account  of 
the  manner  in  which  tbe  issues  were  stated 
is  not  necessary  to  determine.  In  that  event, 
however,  it  would  have  been  the  duty  of  the 
court  to  consider  the  question  as  to  wheth- 
er or  not  the  error  appeared  to  be  prejudi- 
cial. If  not  the  judgment  must  have  been 
affirmed  notwithstanding  the  error  complain- 
ed of. 

An  examination  of  the  instructions  given 
to  the  Jury  discloses  the  fact  that  the  plain- 
tiff was  required  to  establish  every  fact  al- 
leged in  his  complaint  by  a  preponderance 
of  the  evidence.  No  such  burden  was  im- 
posed upon  the  defendant  notwithstanding 
he  alleged  and  relied  on  certain  affirmative 
defenses.  For  this  reason  it  seems  to  me 
that  appellant  has  less  cause  for  complaint 
than  respondent  would  have  had  if  he  had 
been  the  losing  party. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

CORFMAN,  a  J„  and  FRICK  and  WEB- 
ER, JJ,  concur. 
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WOOTON  t.  DRAGON  CONSOL.  MINING 
CO.    (No.  8284.) 

(Supreme  Court  of  Utah.   May  16,  1919.) 

1.  Master  and  Servant  <8=>286(24)  —  Inju- 
bie8  to  servant — nonsuit — inspection  of 
Mink. 

In  action  for  injuries  to  mucker  in  mine  by 
rock  falling  from  side  or  roof  of  hole  in  which 
he  was  working,  evidence  of  inspection  by  mas- 
ter as  shown  by  plaintiff's  testimony  held  in- 
sufficient to  authorise  nonsuit  at  close  of  plain- 
tiffs evidence. 

2.  Appeal  and  Ebbob  *=>996— Review— Veh- 
dict. 

It  is  not  within  province  of  an  appellate 
court  to  disturb  verdict  of  Jury  in  case  where 
state  of  evidence  is  such  that  reasonable  men 
might  differ  as  to  the  side  on  which  it  prepon- 
derates. 

8.  Appeal  and  Ebbob  <8=»999(3>— Review— 
Negligence. 
Court  on  appeal  can  pass  on  negligence  only 
in  clear  cases.* 

4.  Trial  <S=>142— Province  or  Juby— Infer- 
ences from  Evidence. 
It  is  solely  the  function  of  the  jury  to  weigh 
the  evidential  effect  of  facts  before  it  and  to 
deduce  such  legitimate  inference  as  those  facts 
afford.* 

6.  Master  and  Servant  <8=>206(2)— Assump- 
tion or  Risk— Negligence  or  Master. 
Mucker  in  mine  injured  by  rock  falling  from 
side  or  roof  of  hole  in  which  he  was  working 
held  not  to  have  assumed  risk  of  injury  when 
his  only  protection  from  danger  lay  in  care  and 
precaution  of  master  in  inspecting  and  scaling 
loose  rock.» 

6.  Appeal  and  Ebbob  *=>  1 1 70(10) —La w  or 
the  Case  —  Unchallenged  Instruction— 
Statute. 

In  an  action  for  injuries  to  mucker  in  a 
mine,  an  erroneous  instruction  that  lessee  of 
mine  was  an  independent  contractor  ignored 
by  the  verdict  will  not  become  the  law  of  the 
case  so  as  to  cause  a  reversal  in  view  of  Comp. 
Laws  1917,  IS  6822,  6968,  relating  to  disregard 
of  errors  not  affecting  substantial  rights  of  par- 
ties. 

7.  Master  and  Sebvant  c3=>88(3)  —  Inde- 
pendent Contractor  —  Lessee  or  Mine- 
Control  bt  Master. 

Under  contract  with  owner  of  mine  to 
mine  ore  at  stated  sum  per  ton  under  owner's 
"direction  and  supervision,"  owner  to  furnish 
tools  and  air  and  lessee  to  furnish  labor  and 
supplies,  and  in  view  of  the  subsequent  per- 


1  Darls  t.  D.  4  R.  O.  R.  R.  Co.,  46  Utah.  1,  142 
Pac.  706. 

'Arrascada  v.  Silver  King  Coalition  Mines  Co., 
181  Pac  16s;  Johnson  v.  Silver  King  Con.  Mln. 
Co..  179  Pac.  61:  Miller  v.  Utah  Con.  Mln.  Co.,  178 
Pac  771. 

■Miller  v.  TJtab.  Con.  Mln.  Co.,  178  Pac.  771;  Urlcb 
v.  Mln.  Co.,  160  Pac  283;  Andrews  v.  Free.  46  Utah, 
606,  146  Pac  666. 
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formance  whereby  only  one  lessee  was  left 
working,  and  he  was  put  on  pay  roll  of  owner 
at  daily  wage,  and  was  put  under  direction  of 
mine  superintendent  who  directed  when  and 
where  to  mine  the  ore,  held  that  lessee  was  not 
an  independent  contractor. 

8.  Master  and  Sebvant  <8=>88(8)  —  "Inde- 
pendent Contractor." 

An  independent  contractor  is  one  who  exer- 
cises independent  control  over  the  mode  and 
method  by  which  he  produces  the  result  de- 
manded by  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inde- 
pendent Contractor.] 

9.  Evidence  <8=»538  —  Expert  Testimo NT- 
Knowledge — Care— Mines. 

A  witness  to  be  competent  as  an  expert  to 
testify  as  to  care  which  should  be  used  in 
sounding  and  scaling  loose  rock  in  side  or  roof 
of  a  hole  in  a  mine  after  blasting,  in  absence 
of  local  peculiarity,  need  not  be  acquainted  with 
the  condition  of  the  particular  hole  in  question. 

10.  Evidence  dfc=>505  —  Expert  Testimony— 
Question— Conclusion. 

In  action  for  injuries  to  mucker  in  a  mine 
from  fall  of  rock  from  side  or  roof  of  hole  in 
which  he  was  working,  question  to  expert  wit- 
ness, could  he  determine  whether  rock  was 
loose  or  not  by  sounding  and  by  picking  and 
making  the  tests  usually  made,  held  not  objec- 
tionable as  calling  for  a  conclusion. 

Appeal  from  District  Court,  Juab  County ; 
D.  H.  Morris,  Judge. 

This  is  an  action  brought  by  A.  Woo  ton, 
plaintiff,  against  the  Dragon  Consolidated 
Mining  Company,  a  corporation,  defendant, 
to  recover  damages  for  personal  injuries. 
Verdict  for  plaintiff.  Defendant  appeals. 
Affirmed. 

In  speaking  of  the  parties  as  actors  in  the 
case  and  in  the  court  below,  we  shall  refer 
to  them  as  plaintiff  and  defendant  As  ac- 
tors in  this  court,  they  will  be  called  appel- 
lant and  respondent 

Plaintiff,  in  his  complaint,  in  substance  al- 
leges that  at  all  times  in  question  the  de- 
fendant owned  and  operated  the  mine  in 
question,  and  that  plaintiff  was  employed  by 
defendant  to  work  therein  as  a  "mucker"; 
that  defendant  negligently  failed  to  make 
proper  inspection  of  the  roof  and  walls  of 
the  place  where  plaintiff  worked,  negligently 
failed  to  scale  off  or  remove  or  timber  up 
loose  rock  and  earth,  and  negligently  failed 
to  warn  plaintiff  of  the  condition  of  said 
place,  and  that  plaintiff  had  no  knowledge 
or  notice  of  said  dangerous  condition;  that 
on  August  3,  1916,  while  plaintiff  was  work- 
ing in  said  mine  in  the  employ  of  defendant, 
a  rock  fell  from  the  "side  or  roof  of  said 
hole  in  which  plaintiff  was  then  working" 
and  inflicted  upon  him  the  injuries  upon 
which  he  bases  this  action. 


=>7or  other  case;  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 
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Defendant  denies  each  and  every  one  of 
the  above  allegations. 

Defendant  alleges  that  at  the  time  men- 
tioned in  the  complaint  the  said  mine  was  in 
the  possession  of,  and  under  the  control  of, 
lessees  of  defendant,  and  denies  that  plaintiff 
was  employed  by  defendant  or  worked  in 
said  mine  for  or  under  the  control  of  defend- 
ant. 

Further  answering,  defendant  alleges  that 
plaintiff's  injury,  if  any,  was  proximately 
caused  by  his  own  negligence  in  going  into 
his  place  of  work  prematurely,  and  without 
being  required  so  to  do,  immediately  after 
the  firing  of  blasts  in  the  raise  above  his 
place  of  work,  and  in  falling  to  take  any  pre- 
caution to  ascertain  whether  earth  and  rocks 
above  him  had  been  loosened  by  said  blasts. 

There  is  further  answer,  alleging  that 
plaintiff  assumed  the  risk,  and  that  any  in- 
juries he  received  were  caused  by  a  fellow 
servant. 

The  evidence,  of  course,  develops  the  facts 
of  the  matter  in  greater  detail.  It  is  not  dis- 
puted that  on  or  about  May,  1916,  plaintiff 
was  employed  by  defendant  to  work  in  the 
Dragon  mine,  which  mine  was  then  owned 
and  operated  by  defendant.  Plaintiff  worked 
in  this  mine  largely,  if  not  entirely,  in  the 
capacity  of  mucker  from  that  time  until  he 
was  injured.  On  August  3,  1916,.  while 
working  in  the  mine  as  a  mucker,  he  was  in- 
jured by  being  struck  by  a  piece  of  rock  that 
fell  from  a  place  above  him. 

At  the  time  of  the  accident  the  plaintiff 
was  working  in  a  large  subterranean  exca- 
vation called  the  "Gloria  Hole."  This  "Gloria 
Hole"  was  an  underground  room  as  large  as 
the  "Nephi  courthouse."  It  was  approached 
from  the  outside  by  means  of  a  tunnel.  In 
the  "Gloria  Hole,"  in  the  face  of  a  cliff  there- 
in and  some  20  feet  or  so  above  the  floor, 
was  the  mouth  or  entrance  of  an  incline 
"raise"  or  drift  extending  upward  into  the 
mountain  on  an  angle  of  about  22  degrees. 
Ore  was  being  mined  in  this  "raise"  or  drift. 
As  the  ore  was  blasted  or  broken  down  it 
would  fall  from  the  mouth  of  the  raise  to  the 
floor  of  the  "Gloria  Hole"  directly  beneath 
the  mouth  of  the  raise,  and  there  make  a 
pile  of  ore  from  which  muckers  loaded  the 
cars  that  hauled  the  ore  to  the  bins. 

On  the  night  of  the  accident  plaintiff  was 
working  on  and  around  this  pile  of  ore  en- 
gaged in  loading  cars.  A  rock  fell  from  the 
raise  above  and  struck  the  pile  of  ore,  where 
it  broke  into  several  pieces.  One  of  the 
pieces  of  the  rock  struck  plaintiff  on  the  an- 
kle. 

Concerning  the  alleged  negligence  of  the 
master,  there  is  evidence  to  the  effect  that 
the  rock  in  question  came  from  the  raise; 
that  plaintiff  was  not  working  in  the  raise, 
but  was  working  on  the  floor  of  the  "Gloria 
Hole"  below  the  mouth  of  the  raise,  and 
that  his  only  protection  from  falling  rock 


was  the  master's  precaution  in  inspecting 
the  raise  and  making  it  safe  by  scaling  off 
or  bracing  up  the  loose  rock  therein.  There 
is  further  evidence  to  the  effect  that  a  prop- 
er inspection  of  the  raise  would  have  dis- 
closed the  instability  of  a  mass  of  rock  as 
large  as  that  which  fell.  There  is  evidence 
that  the  raise  was  inspected  and  sounded  at 
6  o'clock  by  a  competent  miner.  The  acci- 
dent occurred  after  6  o'clock.  The  evidence 
is  conflicting  as  to  whether  another  shot  was 
fired  in  the  raise  after  this  inspection  and 
before  plaintiff  was  injured.  So,  also,  the 
evidence  is  uncertain,  if  not  conflicting,  as 
to  the  exact  time  when  plaintiff  was  injur- 
ed. The  jury  found  the  issue  as  to  negli- 
gence in  favor  of  plaintiff. 

Defendant  contends  that  at  the  time  of 
the  accident  plaintiff  was  not  employed  by 
or  working  for  defendant,  but  was  employed 
by  and  working  for  Ben  Long.  In  support 
of  this  contention  defendant  offers  a  con- 
tract evidencing  a  lease  of  the  right  to  mine 
ore  given  by  defendant  to  Sutherland*  and 
Long.  There  is  much  evidence  concerning 
this  lease,  proceedings  thereunder,  and  mod- 
ifications thereof.  Many  of  the  48  errors 
assigned  pertain  to,  or  involve  the  effect  of, 
this  lease.  Other  facts  will  be  stated  in  the 
opinion.  The  errors  assigned  will,  in  our 
discussion,  be  grouped  according  to  princi- 
ple invoked. 

Cheney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  appellant 

Parker  &  Robinson,  of  Provo,  and  Wll- 
lard  Hanson,  of  Salt  Lake  City,  for  respond- 
ent. 

BRAMEL,  District  Judge  (after  stating 
the  facts  as  above).  [1]  At  the  trial  defend- 
ant, at  the  close  of  plaintiff's  evidence, 
made  a  motion  for  a  nonsuit.  At  the  close 
of  all  the  evidence  defendant  made  motion 
for  a  directed  verdict  of  no  cause  of  action. 
In  each  of  these  motions,  and  in  a  motion 
for  a  new  trial,  defendant  raises  the  points, 
among  others,  that  no  evidence  was  given  of 
negligence  on  the  part  of  the  employer,  and 
that  the  evidence  shows  that  plaintiff  as- 
sumed the  risk. 

It  is  argued  that  the  rock  came  from  the 
raise;  that  the  raise  had  been  Inspected  at 
6  o'clock;  that  the  accident  occurred  after 
the  inspection;  that  the  master  fulfilled  his 
duty,  and  that  there  is  no  liability.  At  the 
time  the  motion  for  a  nonsuit  was  made 
only  plaintiffs  evidence  was  before  the 
court,  and  it  appeared  therefrom  that  the 
miner,  before  the  accident,  went  into  the 
raise  to  inspect,  and  that  he  came  down 
again  after  he  had  been  up  there  20  or 
30  minutes.  There  is  no  direct  evidence 
in  this  of  any  particular  kind  of  an  inspec- 
tion. Nor,  in  the  light  of  other  evidence 
then  in  the  record  as  to  what  actually 
happened,  may  the  court  presume  or  hold 
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tills  to  be  evidence  that  a  proper  Inspection, 
or  any  particular  Inspection,  had  been  made. 
Felton  v.  Bollard,  94  Fed.  781,  37  O.  O.  A. 
1;  Gibson  v.  Ry.  Co.,  61  Wash.  639,  112  Pac. 
919;  Cunningham  v.  Ry.  Co.,  4  Utah,  206,  7 
Pac.  796. 

[2,  S]  At  the  dose  of  all  the  evidence  there 
there  wag  evidence  In  the  record  that  Wa- 
ters, the  miner,  did  make  an  Inspection  of 
the  ordinary  and  usual  kind,  and  scaled  off 
the  wails  and  roof  of  the  raise  at  about  6 
o'clock.  Bat  this  same  Waters,  who  made 
this  Inspection,  says  that,  after  this  Inspec- 
tion and  before  plaintiff  was  hurt,  another 
blast  was  fired  in  the  raise.  The  answer  of 
defendant  alleges,  and  the  evidence  of  defend- 
ant Is  to  the  effect,  that  plaintiff  met  with 
Injury  by  going  to  his  place  of  work  prema- 
turely and  immediately  after  the  firing  of 
blasts  in  the  raise.  The  evidence  of  Waters 
tends  to  make  the  inspection  which  he  said 
he  made  at  6  o'clock  an  immaterial  fact,  be- 
cause, according  to  his  account,  subsequent 
blasts  In  the  raise  altered  conditions  before 
the  accident  The  evidence  upon  the  ques- 
tion of  negligence  is  conflicting.  It  is  not 
within  the  province  of  this  court  to  disturb 
the  verdict  of  the  Jury  in  a  case  where  the 
state  of  the  evidence  upon  the  given  issue 
is  such  that  reasonable  men  might  differ  as 
to  the  side  upon  which  it  preponderates. 
This  court  can  pass  upon  the  question  of 
negligence  only  In  clear  cases.  Davis  v.  D. 
&  R.  G.  R.  R.  Co.,  45  Utah,  1,  142  Pac.  705. 

[4]  It  is  solely  the  function  of  the  Jury  to 
weigh  the  evidential  effect  of  the  facts  be- 
fore it,  and  to  deduce  therefrom  such  legiti- 
mate inferences  as  those  facts  afford.  Ar- 
rascada  v.  Silver  King  Coalition  Mines  Co., 
181  Pac.  159  (decided  this  term);  Johnson  v. 
Silver  King  Con.  Mining  Co.,  179  Pac.  61  (de- 
cided this  term);  Miller  v.  Utah  Con.  Mln. 
Co.,  178  Pac.  771  (decided  this  term). 

[S]  The  evidence  in  this  case  makes  it  plain 
that  plaintiff  from  his  place  of  work  could 
not  inspect  the  raise,  and  that  his  only  pro- 
tection from  rock  falling  therefrom  lay  in  the 
care  and  precaution  exercised  by  the  mas- 
ter. In  this  fact  this  case  is  similar  to  the 
case  of  Miller  v.  Utah  Con.  Min.  Co.,  supra. 
Also  see  Urich  v.  Min.  Co.,  169  Pac.  263 ;  An- 
drews v.  Free,  45  Utah,  505,  146  Pac.  555. 
Those  cases  dispose  of  the  idea  of  assumed 
risk  in  this  case. 

So  far  as  concerns  the  above-mentioned 
points,  the  contention  of  the  appellant  is 
without  merit. 

[I]  The  trial  court  instructed  the  Jury 
that  the  lease  or  contract  between  the  de- 
fendant on  the  one  part  and  Sutherland  and 
Long  on  the  other  part  made  and  constitut- 
ed Ben  Long  an  Independent  contractor.  No 
error  Is  assigned  by  either  party  to  this  in- 
struction, and  it  is  not  in  question  here  for 
the  purpose  of  direct  review.  But  appellant 
contends  that  the  rule  announced  or  status 
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declared  In  this  Instruction  Is  the  "law  of 
the  case"  In  this  court,  and  that  In  review- 
ing the  errors  assigned  this  court  must  work 
upon  the  hypothesis  that  Ben  Long  was  an 
independent  contractor.  Most  of  the  errors 
assigned  by  appellant  are  based  upon  the 
theory  that  Ben  Long  was  an  independent 
contractor,  and  depend  upon  that  theory  for 
their  merit. 

The  cases  are  In  conflict  as  to  the  exist- 
ence of  any  rule  that  compels  an  appellate 
court  In  considering  an  appeal  to  follow  as 
law  of  the  case  the  unchallenged  rulings  of 
the  lower  court  in  that  same  case.  If  there 
is  such  a  rule,  it  was  born  of  dicta  and  tra- 
dition rather  than  of  rigorous  logic.  Arm- 
strong's Adm'r  v.  Keith,  3  J.  J.  Marsh.  (Ky.) 
153,  20  Am.  Dec  131,  and  note. 

It  has  been  held  by  many  courts  that  it 
is  the  duty  of  the  Jury  to  obey  the  Instruc- 
tions of  the  court  regardless  of  whether 
such  Instructions  are  right  or  wrong,  and 
that  a  proper  verdict  found  contrary  to  an 
erroneous  Instruction  will  be  set  aside  on 
appeal.  Lynch  v.  Snead  Ironworks,  132  Ky. 
241,  116  S.  W.  693,  21  L.  R.  A.  (N.  S.)  852, 
and  notes.  California  formerly  so  held,  but 
the  earlier  decisions  have  been  overruled 
and  that  state  is  now  committed  to  a  con- 
trary doctrine.-  Mining  Co..  v.  Mining  Co., 
114  CaL  100,  45  Pac.  1047;  O'Neill  v.  Thom- 
as Day  Co.,  152  CaL  357,  92  Pac.  856,  14 
Ann.  Cas.  970. 

The  Supreme  Court  of  the  United  States 
refuses  to  allow  any  "law  of  the  case"  that 
may  exist  in  the  matter  before  it,  by  rea- 
son of  any  decision  of  an  inferior  court 
therein,  to  control  or  influence  its  decision. 
In  fact,  the  Supreme  Court  of  the  United 
States  has  virtually  declared  itself  exempt 
from  any  "law  of  the  case"  in  this  narrow 
sense.  Messlnger  v.  Anderson,  225  U.  S. 
436,  82  Sup.  Ct.  739,  56  L  Ed.  1152;  United 
States  v.  D.  &  R.  G.  R.  R.  Co.,  191  U.  S.  84, 
24  Sup.  Ct.  38,  48  L  Ed.  106.  This  court,  in 
the  case  of  Schuyler  v  Railroad  Co.,  37  Utah, 
581,  109  Pac.  458,  in  the  opinion  on  the  first 
hearing,  strongly  announced  that  it  is  the 
duty  of  the  jury  to  follow  an  instruction  of 
the  court  regardless  of  whether  that  instruc- 
tion is  right  or  wrong.  Two  rehea rings  were 
granted  in  that  case.  The  first  opinion  and 
the  order  reversing  the  judgment  made  there- 
in were  set  aside,  and  a  verdict  found  con- 
trary to  an  erroneous  Instruction  was  allow- 
ed to  stand.  The  three  opinions  are  con- 
tained in  37  Utah,  581-616,  109  Pac.  458, 
1025. 

It  is  held  by  many  courts  that,  where  the 
Jury  returns  a  verdict  that  is  proper  In  all 
respects  under  the  evidence  and  upon  the 
record,  such  verdict  will  not  be  set  aside  on 
appeal  on  the  ground  that  the  Jury  disre- 
garded an  erroneous  instruction  in  finding 
such  verdict.   4  C  J.  1042-1043,  notes  and 


Digitized  by 


696 


181  PACIFIC 


BEPOBTEB 


(Utah 


cases  cited;  13  Standard  Ency.  of  Procedure, 
p.  963,  and  notes. 

In  cases  like,  this,  it  is  said  by  the  sup- 
porters of  the  "law  of  the  case"  doctrine 
that  the  idea  that  the  Judge  is  to  declare 
the  law  and  the  jury  is  to  pass  upon  the 
facts  is  the  corner  stone  of  our  judicial  sys- 
tem, and  that  any  rule  or  practice  that 
tends  to  rob  the  judge  of  any  of  the  fullness 
of  his  authority  to  declare  the  law  to  the 
jury,  tends  to  destroy  the  court  So  long 
as  the  judge  declares  law— the  true  law — 
the  argument  may  'be  valid.  When  the 
judge  erroneously  instructs  the  jury,  it  is 
fitting  and  Just  that  such  error  be  correct- 
ed. How  corrected?  That  is  a  form — a 
matter  of  procedure.  If  the  matter  comes 
to  an  appellate  tribunal  with  the  error  of 
the  Judge  already  corrected  by  a  verdict  of 
the  Jury,  should  the  appellate  court,  for  the 
sake  of  preserving  a  form,  confer  upon  the 
judicial  error  the  garb  of  sanctity  or  the 
boon  of  immortality? 

The  highest  end  for  which  an  appellate 
tribunal  exists  is  to  correct  the  errors  of 
lower  courts,  not  to  perpetuate  them.  This 
court  would  not  be  holding  in  high  esteem 
the  purpose  for  which  it  was  created  were 
it  to  accede  to  any  rule  that  would  permit 
errors  of  Inferior  tribunals  to  lessen  its  au- 
thority, or  to  burden  litigants  with  unneces- 
sary delay  and  expense. 

A  principle  incompatible  with  appellant's 
contention  is  in  broad  and  strong  terms  es- 
tablished by  the  statutes  of  this  state.  Sec- 
tion 6622,  Co  nip.  Laws  1917,  provides  that 
the  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  parties,  and 
that  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect. 
Section  6968  provides  that  no  exception 
shall  be  regarded  unless  the  decision  ex- 
cepted to  is  material  and  prejudicial  to  the 
substantial  rights  of  the  party  excepting.  In 
accordance  with  the  word  and  spirit  of 
these  statutes,  this  court  has  held  in  at  least 
half  a  hundred  cases  that  it  will  not  reverse 
a  Judgment  because  of  irrelevant  perform- 
ances or  irregularities  or  errors  that  do  not 
result  in  wrongful  judgment  or  in  depriving 
the  complaining  party  of  a  substantial  right 
which,  had  it  been  properly  exercised,  might 
have  secured  a  different  decision.  By  sub- 
stantial right  is  meant  a  right  that  is  a 
part  of  or  a  factor  in  the  Justice  of  the 
case  as  distinguished  from  a  matter  of  un- 
essential form  or  an  immaterial  matter. 

In  this  particular  case,  let  it  be  conceded 
that  it  was  the  duty  of  the  jury  to  follow 
the  instruction  of  the  court,  be  that  instruc- 
tion right  or  wrong.  Let  it  be  assumed  that 
the  court  gave  to  the  jury  an  erroneous  in- 
struction, and  that  the  jury  disregarded  the 
tame  and,  contrary  thereto,  returned  a  ver- 


dict which  according  to  the  case  presented 
is,  in  the  Justice  of  the  matter,  a  just  and 
proper  verdict  Does  not  this  come  fairly 
within  the  statute?  More  than  this,  is  not 
this  a  typical  Instance  of  an  error,  or  two 
errors,  that  did  not  prejudice  substantial 
rights?  We  are  of  the  opinion^  that  it  is. 

The  contract  or  lease  is  a  part  of  the  evi- 
dence presented  to  this  court  in  this  appeal. 
We  are  of  the  opinion  that  we  are  free  to 
examine  the  same  and  reach  such  conclu- 
sions as  to  the  legal  effect  thereof  as  our  de- 
liberations may  Justify. 

[7]  The  contract  in  question  is  dated  April 
21,  1916,  and  is  between  Alex  Sutherland 
and  Ben  Long,  parties  of  the  first  part,  and 
Dragon  Consolidated  Mining  Company,  par- 
ty of  the  second  part  It  recites  that  the 
party  of  the  second  part  is  owner  of  the 
mine  and  desires  to  have  ore  mined.  By  the 
express  terms  of  the  contract  Sutherland 
and  Long  agree  to  mine  ore  under  the  "di- 
rection and  supervision"  of  the  second  par- 
ty at  such  places,  at  such  times,  and  in 
such  quantities,  as  the  second  party  shall 
direct,  and  place  said  ore  in  the  company's 
bin.  Sutherland  and  Long  agree  to  furnish 
their  own  powder,  fuse,  caps,  supplies,  and 
labor.  The  second  party  is.  to  furnish  tools 
and  air.  The  contract  provides  that  the 
work  shall  be  done  in  such  manner  only  as 
is  usual  t.nd  customary  in  skillful  and  prop- 
er mining  operations  of  a  similar  character, 
and  "according  to  approval  of  second  party." 
Sutherland  and  Long  agree  not  to  injure  the 
mine,  and  to  hold  second  party  harmless 
from  all  suits,  claims,  and  demands.  Sec- 
ond party  may  terminate  the  contract  at  any 
time  on  notice.  Sutherland  and  Long  are 
to  receive  65  cents  per  ton  for  ore  mined. 

On  the  face  of  the  writing,  it  is  manifest 
that  a  typical  case  of  an  independent  con- 
tractor is  not  presented.  The  control  re- 
served to  the  owner  covers  all  details  of 
the  work,  including  "direction  and  supervi- 
sion" as  to  times,  places,  and  quantities,  and 
"approval"  of  methods  employed.  The  own- 
er may  enforce  its  will,  wish,  or  opinion  by 
terminating  the  contract.  The  owner  re- 
serves another  hold  on  Sutherland  and  Long. 
It  may  call  upon  them  for  protection  against 
claims  and  demands  arising  against  the 
owner  or  its  property.  Upon  the  fact  of  the 
contract,  it  would  be  as  easy  to  show  that 
Sutherland  and  Long  were  working  for  the 
second  party  at  a  wage  of  65  cents  per  ton 
as  to  show  that  they  were  masters  of  the 
means,  method,  or  manner  by  which  the 
work  was  to  be  accomplished. 

Some  additional  light  may  be  thrown  up- 
on the  relationship  existing  between  the 
company  and  Long  by  examining  the  per- 
formances that  took  place  under,  and  col- 
lateral to,  this  contract 

After  some  work  had  been  done  under  the 
contract,  Sutherland  quit  and  left  Ben  Long 


Digitized  by 


Utah)  WOOTON  t.  DRAGON 

(181 

to  work  alone.  In  getting  out  the  ore  Long 
was  under  the  direction  or  control  of  the 
superintendent  of  the  mine,  who  gave  orders 
as  to  where  ore  should  be  mined  and  how 
much  should  be  produced.  The  superintend- 
ent and,  to  a  certain  degree,  the  shift  boss 
"saw  to  it"  that  the  work  was  done  accord- 
ing to  correct  methods  of  mining.  The  su- 
perintendent approved  the  work  and  saw 
that  It  was  done  "carefully  and  right" 

Some  time  before  the  accident,  Long  be- 
came discouraged  and  was  about  to  quit,  and 
the  company  made  a  new  arrangement  with 
him  to  the  effect  that  he  should  be  guaran- 
teed a  minimum  of  four  dollars  per  day  for 
his  wage  or  profit,  and  that  if  he  did  not 
make*  enough  beside  to  pay  his  men  the  com- 
pany would  pay  the  difference.  After  this 
new  arrangement  was  made,  Long's  name 
was  put  upon  the  pay  roll  of  the  company 
and  he  was  given  a  number,  as  were  other 
employes,  and  his  pay  was  for  the  time  he 
worked.  However,  there  was  a  book  ac- 
count of  some  nature  kept  of  the  "iron  con- 
tract," and  the  men  in  the  "Gloria  Hole," 
including  plaintiff,  seem  to  have  worked  for 
the  'company  and  on  the  "iron  contract"  In 
turns  for  some  time  prior  to  the  accident 
For  instance,  the  shift  boss  Bays  that  he 
"borrowed"  plaintiff  from  Long  two  days 
in  August 

[8]  According  to  all  the  books  and  author- 
ities, an  Independent  contractor  is  one  who 
exercises  independent  control  over  the  mode 
and  method  by  which  he  produces  the  result 
demanded  by  the  contract  Analyze  the  con- 
tract in  question.  The  result  or  final  prod- 
uct called  for  by  the  contract  is  mined 
ore  In  the  bin  of  the  company.  By  the 
terms  of  the  contract  Ben  Long  was  un- 
der the  control  of  defendant  at  every  step 
of  the  work.  It  is  difficult  If  not  impos- 
sible, to  see  or  even  to  Imagine  one  sub- 
stantial detail  of  the  actual  work  of  getting 
out  ore  in  which  Long  was  independent  or 
free  from  supervision  or  control.  The  con- 
tract itself  stipulates  that  this  work  shall 
be  done  In  such  manner  only  as  is  usual  and 
customary  in  skillful  and  proper  mining  and 
according  to  the  approval  of  the  defendant. 
This  wide  provision  confers  upon  the  de- 
fendant large  powers  In  the  way  of  direct- 
ing the  details  of  the  mode  and  manner  In 
which  the  work  shall  be  done,  and  It  de- 
prives Ben  Long  of  any  voice  in  the  matter. 
Linnehan  v.  Rollins,  137  Mass.  128,  00  Am. 
Rep.  287 ;  Railway  Co.  v.  Hannlng,  15  Wall. 
(U.  S.)  649,  21  L.  Ed.  220.  The  authorities 
are  practically  unanimous  to  the  effect  that 
one  is  not  an  Independent  contractor  unless 
he  is  vested  by  the  contract  with  the  right 
to  control  the  mode  and  manner  of  doing  the 
work.  1  Thorn.  Neg.  S§  621-622;  1  Shear- 
man &  Red.  Neg.  (6th  Ed.)  164-167;  1  La- 
batt  M.  &  S.  f  64;  2  Mechem,  Agency  (2d 
Ed.)  i870,  1871;  24  Cyc.  pp.  1546-1551;  14 
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R.  C.  L.  pp.  67-77;  Bishop,  Non-Contract 
Law,  |  602. 

We  are  of  the  opinion  that  Ben  Long  was 
not  an  independent  contractor. 

All  errors  assigned  to  instructions  given 
rest  upon  the  theory  that  Ben  Long  was  an 
Independent  contractor  and  that  plaintiff 
was  working  for  Long.  These  exceptions 
are  disposed  of  in  what  has  been  said  con- 
cerning the  status  of  Long.  Tne  same  state- 
ment applies  to  the  exception  to  the  ruling 
of  the  court  permitting  plaintiff  to  answer 
the  question,  "How  long  did  you  continue  in 
the  employ  of  the  defendant  company?" 

[•]  Another  error  is  assigned  to  a  ruling 
of  the  court  permitting  a  witness  to  answer 
a  question  over  the  objection  of  defendant 
This  assignment  deserves  some  considera- 
tion. Baxter,  a  witness  for  plaintiff,  and  a 
miner  of  80  years'  experience  In  the  Tlntic 
country,  in  which  the  Dragon  mine  is  situat- 
ed, and  who  had  worked  in  the  Dragon  mine 
for  a  period  of  15  months,  covering  a  time 
at  or  shortly  prior  to  the  time  of  the  acci- 
dent, and  who  was  familiar  with  the  forma- 
tion and  rock  in  the  "Gloria  Hole,"  after  hav- 
ing given  evidence  to  the  effect  that  ordina- 
rily the  miner  and  not  the  mucker  makes  the 
Inspection,  and  that  the  Inspection  consists 
of  picking  down  loose  material  and  sound- 
ing the  place  to  see  if  It  is  solid,  and  that 
such  Inspection  would  disclose  loose  rock, 
was  asked  the  following  question  by  counsel 
for  plaintiff: 

"Q.  What  would  you  say  as  to  whether  or 
not  an  experienced,  competent  miner  could  de- 
termine by  sounding  or  picking  in  a  formation 
such  as  this  'Gloria  Hole'  was,  and  is,  as  to 
whether  or  not  a  quantity  of  approximately 
200  pounds  was  loose  or  not— what  I  mean  is, 
could  he  determine  whether  or  not  that  was 
loose  or  not  by  sounding  and  by  picking,  and 
making  the  testa  that  usually  the  ordinary  miner 
would  make?" 

Objection  was  made  on  the  ground  that 
the  question  is  incompetent  and  Immaterial 
and  calls  for  a  conclusion,  and  that  no  prop- 
er foundation  for  It  had  been  laid. 

The  evidence  of  Woo  ton  then  in  the  rec- 
ord was  that  the  rock  fell  from  the  incline, 
that  it  weighed  200  or  800  pounds,  and  that 
It  broke  when  it  struck  the  pile  of  ore. 

It  is  insisted  that  Baxter  was  not  quali- 
fied to  answer  the  question,  because  it  was 
not  shown  that  he  was  familiar  with  the  for- 
mation in  the  Incline  itself.  Throughout  the 
whole  trial  the  name  "Gloria  Hole"  seems  to 
have  been  used  in  referring  to  the  general 
place  in  question.  The  incline  was  In  the 
"Gloria  Hole."  Baxter  said  he  was  ac- 
quainted with  the  formation  In  the  "Gloria 
Hole."  We  think  he  was  qualified  to  an- 
swer the  question.  And  here  we  suggest  that 
we  do  not  think  that  the  qualification  of  the 
witness,  In  the  absence  of  some  suggestion  of 
local  peculiarities,  depends  upon  his  knowl- 
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edge  of  the  particular  raise  In  question.  If 
so,  logic  demands  that  we  proceed  one  step 
farther  and  require  knowledge  of  the  par- 
ticular spot  from  which  the  rock  fell,  or  of 
the  rock  itself  at  the  time  It  fell.  He  was 
testifying  as  to  the  efficacy  of  a  general  meth- 
od of  finding  loose  rock  In  a  mine.  There  Is 
no  suggestion  In  the  evidence,  or  In  the  ar- 
gument, that  the  rock  In  the  Dragon  mine 
was  of  a  kind  peculiar  to  that  mine,  or  that 
it  differed  In  sounding  quality  from  rock  in 
general. 

Opinion  evidence  Is  admitted  In  some  cas- 
es. If  not  In  all  cases,  as  a  matter  of  ne- 
cessity. It  is  in  such  cases  the  best  evidence 
the  nature  of  the  subject-matter  affords. 
Chamberlayne,  Bv.  |  1982;  17  Cyc.  40-45. 
The  question  of  fact  at  Issue  In  this  particu- 
lar case  was  whether  or  not  there  was  any 
method  by  which  the  looseness  of  a  rock 
hanging  in  a  mine  could  be  discovered.  The 
jury  could  not  pass  upon  that  question  with- 
out the  aid  of  evidence  of  some  kind.  The 
best  evidence  might  be  a  view  of  the  rock  at 
the  instant  prior  to  Its  fall  or  Immediately  aft- 
er the  blast,  or  sounding  it  in  the  presence  of 
the  jury ;  but  such  evidence  never  was  obtain- 
able. The  best  evidence  of  whether  a  person 
was  or  was  not  permanently  injured  by  an 
accident  would  be  an  examination  made 
some  years  after  the  accident ;  but  the  court 
cannot  wait  As  a  matter  of  necessity,  it 
admits  opinion  evidence  to  show  the  per- 
manence of  the  Injury.  In  this  case,  per 
necessity,  the  best  evidence  of  the  fact  as  to 
whether  or  not  the  looseness  of  the  rock  could 
have  been  discovered  before  the  rock  fell 
was  an  opinion  from  an  expert  as  to  what 
sounding  would  discover. 

[10]  The  question  put  to  Baxter  may  lack 
perfection  of  form,  but  in  substance  it  asks 
for  bis  opinion  as  to  whether  or  not  sound- 
ing, picking,  and  the  usual  tests  would  dis- 
close the  looseness  of  a  200-pound  rock.  The 
words  "usual  tests"  may  be  disregarded  as 
repetition  or  surplusage.  Baxter  had  testi- 
fied that  rock  Is  sounded  to  see  if  it  is  solid, 
and  that  the  loose  rock  is  picked  down. 
That  seems  to  be  all  the  test  there  is.  The 
miner  Waters  later  testified  that  he  inspect- 
ed the  place  by  picking  down  loose  rock  and 
then  sounding.  Coal  Co.  v.  Berberich,  94 
Fed.  329,  36  C.  C.  A.  364 ;  Roraback  v.  Penn- 
sylvania Co.,  58  Conn.  292,  20  Atl.  465,  2 
Jones,  Com.  on  Evidence,  §  375;  3  Wigmore, 
S  1976,  and  note.  The  question  proposed  was 
one  which  called  for  an  answer  based  upon 
the  knowledge  of  the  witness  as  an  expert 
— upon  his  own  knowledge  of  the  efficacy  of 
sounding  rock — and  It  did  not  call  upon  him 
to  make  or  state  any  conclusions  drawn 
from  any  comparisons  of  disputed  facts,  nor 
did  it  usurp  any  function  of  the  jury.  Mc- 
Carthy v.  Duck  Co.,  165  Mass.  165,  42  N.  EX 


568.  Here  the  difference  between  the  prin- 
ciple announced  in  the  case  of  Allen  v.  Rail- 
road Co.,  7  Utah,  239,  26  Pac.  297,  and  the 
principle  applicable  to  this  case  becomes  ap- 
parent. The  question  put  to  the  witness  in 
the  Allen  Case  was:  "State  whether  or  not. 
in  your  opinion,  •  •  •  If  the  car  had 
been  thoroughly  examined,  •  •  *  the 
defect  In  the  round  which  gave  way  would 
have  been  discovered?"  As  the  court  In 
that  case  points  out,  the  words  "thoroughly 
examined"  In  the  relation  in  which  they  are 
placed  contain  much  food  for  thought,  leave 
much  room  for  speculation,  and  afford  a 
wide  margin  for  uncertainty,  and  In  the  end 
leave  the  witness  free  to  Imagine  any  *ind 
of  an  undisclosed  inspection  he  prefers*  and 
say  yea  or  nay.  But  suppose  the  evidence 
In  the  Allen  Case  had  shown  that  one  meth- 
od of  testing  for  loose  rungs  was  by  tapping 
them,  and  that  the  question  put  to  the  wit- 
ness  had  asked  if  tapping  would  disclose 
looseness.  This  would  have  called  for  prop- 
er opinion  evidence.  Faulkner  v.  Min.  Co.. 
23  Utah,  437,  66  Pac.  799  ;  3  Wigmore,  3 
1976.  and  note;  Lawson,  Expert,  Evidence, 
75-122;  17  Cyc.  64  et  seq.  We  see  no  merit 
in  this  exception. 

Judgment  affirmed.  Costs  to  be  taxed 
against  appellant. 

FRIOK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


(26  Wyo.  212) 

MORGAN  v.  STATE. 
(Supreme  Court  of  Wyoming.    June  16,  1919.) 

1.  Criminal  Law  «=>1032(9)— Bill  or  Ex- 
ceptions—Extension Obdbb. 

Under  Laws  1917,  a  70,  |  1,  authorising 
trial  court  within  60  days  from  its  decision  to 
extend  time  for  filing  bills  of  exception,  an  ex- 
tension order  made  after  the  60-day  period  is 
void. 

2.  Criminal  Law  <8=»1090{16)  —  Appeal- 
New  Trial— Bill  or  Exceptions. 

Alleged  error  in  overruling  a  new  trial  mo- 
tion can  be  reviewed  only  when  the  motion  is 
included  in  the  bill  of  exceptions. 

Error  to  District  Court,  Crook  County; 
E.  C.  Raymond,  Judge. 

Proceeding  between  the  State  of  Wyoming 
and  James  R.  Morgan.    From  an  adverse 

judgment.  Morgan  brings  error.  Proceedings 
in  error  dismissed. 

Metz  &  Sackett,  of  Sheridan,  for  plaintiff 
in  error. 

D.  A.  Preston,  former  Atty.  Gen.,  W.  L. 
Walls,  Atty.  Gen.,  and  T.  Paul  Wilcox,  Depu- 
ty Atty.  Gen.,  for  the  State. 


 .   • 
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PER  CURIAM.   In.  this  case  a  motion  of 

the  defendant  in  error  to  strike  the  bill  of  ex- 
ceptions from  the  record  and  to  dismiss  the 
proceedings  in  error  has  been  submitted. 
The  ground  of  the  motion  is  that  the  bill  of 
exceptions  was  not  presented  to  the  court 
or  judge  for  allowance  or  allowed  within  the 
time  required  by  law.  The  judgment  was 
rendered  October  8,  1917,  the  motion  for  a 
new  trial  was  denied  November  20,  1917,  and 
the  bill  of  exceptions  was  presented  for  allow- 
ance and  allowed  February  27, 1918.  Ou  Feb- 
ruary 16,  1918,  an  order  was  filed  giving  the 
plaintiff  in  error  (defendant  below)  until  Feb- 
ruary 28,  1918,  to  present  the  bill  for  allow- 
ance. No  other  order  was  made  granting  an 
extension  of  time  for  the  presentation  of  the 
bill.  Section  4595,  Comp.  Stat  1910,  as 
amended  and  re-enacted  by  section  1,  chapter 
70,  Session  Laws  1917,  provides  as  follows: 

"The  party  objecting  to  the  decision  must 
except  at  the  time  the  decision  is  made,  and 
shall  have  sixty  days  from  and  after  the  date 
of  the  judgment,  decree,  or  final  order  in  the 
case  within  which  to  reduce  the  exception  to 
writing  and  present  the  same  to  the  court  or 
judge  for  allowance.  If  within  said  sixty  days 
the  party  excepting  shall  make  it  satisfactorily 
to  appear  to  the  court  or  judge  authorized  to  al- 
low the  bill  of  exceptions  that  the  party  will 
be  unavoidably  prevented .  from  presenting  the 
bill  within  said  time,  the  court  or  judge  by  writ- 
ten order  may  extend  said  time,  but  not  to 
exceed  sixty  additional  days." 

[1,2]  In  this  case  the  bill  of  exceptions 
was  not  presented  for  allowance  until  99  days 
after  the  motion  for  a  new  trial  was  denied. 
No  order  for  an  extension  of  time  for  the 
presentation  of  the  bill  was  procured  until 
87  days  after  the  denial  of  the  motion  for  a 
new  trial.  By  the  statute  the  party  except- 
ing has  60  days  after  the  date  of  the  final  or- 
der, which  in  this  case  was  the  date  of  the 
denial  of  the  motion  for  a  new  trial,  within 
which  to  present  his  oill  of  exceptions.  He 
has  that  time  as  a  matter  of  right,  and  with- 
out any  order  of  the  court  or  judge.  The 
court  or  judge  is  authorised  to  grant  further 
time,  not  exceeding  60  additional  days,  by 
written  order  made  within  the  60  days  al- 
lowed by  the  statute  in  all  cases,  upon  a  sat- 
isfactory showing  that  the  party  will  be  un- 
avoidably prevented  from  presenting  the  bill 
within  60  days  from  the  date  of  the  final  or- 
der. In  the  case  at  bar  the  order  giving  fur- 
ther time  for  the  presentation  of  the  bill  was 
not  made  until  87  days  after  the  ruling  on 
the  motion  for  a  new  trial,  and  was  ineffec- 
tual to  extend  the  time.  The  bill  of  excep- 
tions, not  having  been  presented  for  allow- 
ance within  the  time  required  by  the  statute, 
must  be  stricken  from  the  record;  and,  as 
the  only  err^r  assigned  in  the  petition  in  er- 
ror Is  the  overruling  of  the  motion  for  a  new 


trial,  which  motion  must  be  Included  In  the 
bill  of  exceptions  and  cannot  otherwise  be 
presented  to  this  court  for  review,  and  the 
bill  being  stricken  from  the  record,  nothing 
remains  for  this  court  to  consider. 

It  follows  that  the  proceedings  in  error 
must  be  dismissed;  and  it  is  so  ordered. 

Dismissed. 


'  (105  Kan.  108) 

VILLALOBOS  v.  CUDAHY  PACKING  CO. 
(No.  22204.) 

(Supreme  Court  of  Kansas.    June  7,  1919.) 

(Syllabus  by  the  Court.) 

1.  Mastks  and  Servant  «g=>419  —  Work- 
men's Compensation  Act— Award  of  Em- 
ployer's Compensation  Committee  —  Re- 
view. 

A  workman  for  a  packing  company  was  in- 
jured in  the  course  of  his  employment.  The 
compensation  committee  organized  by  the  com- 
pany proceeded  to  award  compensation  to  the 
workman,  who,  although  notified,  did  not  at- 
tend, and  refused  to  accept  the  award.  Within 
a  few  weeks  he  brought  an  action  to  review  and 
cancel  the  award  and  have  his  compensation 
fixed,  alleging,  among  other  things,  that  the 
award  was  grossly  inadequate,  and  that  his 'in- 
capacity to  work  had  increased  since  the  award 
was  made.  It  is  held  that  under  Gen.  St  1915, 
I  5923,  as  amended  by  section  16  of  chapter 
226  of  the  Laws  of  1917,  the  court  had  juris- 
diction and  authority  to  review  the  award  and 
to  consider  all  competent  evidence  touching  the 
inadequacy  of  compensation  and  increased  dis- 
ability. 

2.  Master  ano  Servant  €=>419  —  Work- 
men's Compensation  Law  —  Award  by 
Committee  of  Employing  Company— Re- 
view—Evidence. 

The  court  determined  that  the  committee 
had  acted  in  good  faith,  but  that  the  award  was 
grossly  inadequate,  and  rendered  judgment  for 
a  lump  sum  to  cover  total  and  partial  inca- 
pacity. The  evidence  examined,  and  held  to 
support  the  judgment 

3.  Master  and  Servant  «=>405(6)— Work- 
men's Compensation  Law  —  Allowance 
for  Medical  Expenses— Evidence. 

The  sum  allowed  for  doctors'  bills  and  hos- 
pital and  medicine  bills  was  supported  by  the 
evidence. 

4.  Allowance  of  Compensation  to  Injured 
Employe— Credits. 

Prom  the  record,  including  the  transcript, 
nothing  appears  which  requires  the  allowance 
made  by  the  court  to  be  credited  with  any  part 
of  the  award  made  by  the  committee. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Preciliano  Villalobos  against  the 
Cudahy  Packing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 
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Houston,  A  BrookH,  of  Wichita,  for  appel- 
lant 

Dempster  O.  Potts  and  W.  P.  Campbell, 
both  of  Wichita,  for  appellee. 

WEST,  J.  This  was  an  action  to  review 
and  cancel  an  award  made  under  the  Work- 
men's Compensation  Act  (Gen.  St  1915,  55 
5896-6942),  and  to  recover  compensation. 
The  plaintiff  prevailed,  and  the  defendant  ap- 
peals. 

The  plaintiff  was  injured  by  falling  so  that 
his  side  struck  the  edge  of  a  barrel.  Being 
a  Mexican,  his  interpreter  took  up  the  matter 
of  adjustment  with  the  counsel  for  the  em- 
ployer, but  owing  to  latter's  other  engage- 
ments, no  definite  meeting  was  had.  In  the 
meantime,  the  compensation  committee,  or- 
ganized by  the  defendant  company,  took  up 
the  matter,  and,  having  notified  the  plaintiff, 
who  did  not  appear,  adjourned  the  hearing 
to  a  subsequent  date,  and  made  an  award, 
the  plaintiff  not  appearing.  Within  a  few 
weeks  the  plaintiff  brought  this  action,  ask- 
ing for  a  review  of  the  award,  that  it  be  can- 
celed and  held  for  naught  and  that  the 
court  determine  the  Issue  and  fix  the  compen- 
sation. He  denied  the  authority  of  the  com- 
mittee, and  alleged  that  he  had  been  at  all 
times  ready  and  willing  to  settle  by  agree- 
ment; that  he  had  a  verbal  agreement  with 
defendant's  counsel  which  was  not  carried 
out ;  that  the  committee  acted  under  the  in- 
fluence of  the  defendant  end  that  the  com- 
pensation was  grossly  inadequate;  and  that 
his  Incapacity  to  work  had  increased  since 
the  award  was  made  and  filed. 

On  hearing  the  entire  matter,  the  court 
found  that  the  compensation  committee  acted 
In  good  faith,  but  that  the  plaintiff  had  been 
totally  disabled  for  five  months,  and  that  it 
would  require  three  months  more  to  recover, 
and  for  this,  and  nine  months'  partial  disa- 
bility, allowed  him  $772.80,  and  found  that 
the  award  of  the  committee  was  legal  and 
valid  in  all  respects,  but  grossly  inadequate. 

[1,2]  The  defendant  urges  two  grounds 
for  reversal :  First,  that  the  plaintiff  could 
not  ignore  the  arbitration  proceedings  and 
then  set  aside  the  award  as  grossly  inade- 
quate; and,  second,  that  there  was  no  evi- 
dence to  sustain  the  judgment  As  to  the  lat- 
ter, several  doctors  testified  and  differed. 
One  thought  there  was  an  enlarged  spleen, 
another,  that  there  was  a  broken  rib.  There 
was  evidence  of  swelling  and  great  soreness 
and  it  seems  that  the  plaintiff  was- in  bed  for 
some  time.  Some  deemed  him  neurasthenic. 
It  is  impossible  to  read  the  descriptions  of 
his  condition  without  regarding  it  as  far 
from  one  of  health.  The  court  expressed  the 
conviction  that  there  was  traumatism  which 
had  developed  the  plaintiff  into  a  malingerer, 
a  neurasthenic,  and  rendered  judgment  for  a 
lumo  sum. 


The  original  section  (section  6923,  Gen. 
Stat  1915;  Laws  1911,  c.  218,  f  29)  reads: 

"At  any  time  within  one  year  after  an  agree- 
ment or  award  has  been  so  filed,  a  judge  of  h 
district  court  having  jurisdiction  may,  upon 
the  application  of  either  party,  cancel  such 
agreement  or  award,  upon  such  terms  as  may  be 
just  if  it  be  shown  to  bis  satisfaction  that  the 
workman  has  returned  to  work  and  is  earning 
approximately  the  same  or  higher  wages  as  or 
than  he  did  before  the  accident  or  that  the 
agreement  or  award  has  been  obtained  by  fraud 
or  undue  Influence,  or  that  the  committee  or 
arbitrator  making  the  award  acted  without 
authority  or  was  guilty  of  serious  misconduct 
or  that  the  award  is  grossly  inadequate  or 
grossly  excessive,  or  if  the  employe1  absents 
himself  so  that  a  reasonable  examination  of 
his  condition  cannot  be  made,  or  has  departed 
beyond  the  boundaries  of  the  United  States 
or  Canada." 

This  was  amended  by  section  16,  chapter 
226,  of  the  Laws  of  1917,  so  as  to  read  as  fol- 
lows: 

"At  any  time  before  the  final  payment  has 
been  made  under  or  pursuant  to  any  award  or 
modification  thereof  agreed  upon  by  the  par- 
ties, it  may  be  reviewed  by  the  judge  of  the 
district  court  having  jurisdiction,  upon  the  ap- 
plication of  either  party,  and  in  connection 
with  such  review  the  court  may  appoint  a  phy- 
sician or  surgeon  or  two  physicians  or  sur- 
geons to  examine  the  workman  and  report  to 
the  court  and  the  court  shall  bear  all  compe- 
tent evidence  offered,  and  if  the  court  shall 
find  that  the  award  has  been  obtained  by  fraud 
•  or  undne  influence  or  that  the  committee  or 
arbitrator  making  the  award  acted  without  au- 
thority or  was  guilty  of  serious  misconduct  or 
that  the  award  is  grossly  excessive  or  grossly 
inadequate,  or  that  the  incapacity  or  disability 
of  the  workman  has  increased  or  diminished, 
the  court  may  modify  such  award,  upon  such 
terms  as  may  be  just  by  increasing  or  di- 
minishing the  compensation,  subject  to  the  lim- 
itations hereinbefore  provided  in  this  act;  and, 
if  the  court  shall  find  that  the  workman  has 
returned  to  work  for  the  same  employer  in 
whose  employ  he  was  injured  or  for  another 
employer  and  is  earning  the  same  or  higher 
wages  than  he  did  at  the  time  of  the  accident 
or  injury,  or  is  gaining  an  income  from  any 
trade  or  employment  which  is  equal  to  or  great- 
er than  the  wages  he  was  earning  at  the  time 
of  the  accident  or  injury,  or  shall  find  that 
the  workman  has  absented  himself  and  contin- 
ues to  absent  himself  so  that  a  reasonable  ex- 
amination cannot  be  made  of  him  by  a  physi- 
cian or  surgeon  selected  by  the  employer,  or 
has  departed  beyond  the  boundaries  of  the  Unit- 
ed States  or  Dominion  of  Canada,  the  court 
may  cancel  the  award  and  end  the  compensa- 
tion; provided,  that  the  provisions  of  this  sec- 
tion shall  not  apply  to  awards  of  compensation 
provided  for  in  the  schedule  of  specific  inju- 
ries in  section  8  of  this  act." 

Section  32  of  the  Act  of  1911  (Gen.  Stat. 
1915,  8  5926)  has  not  been  amended,  and  pro- 
vides that  an  agreement  or  award  may  be 
modified  at  any  time  by  a  subsequent  agree- 
ment 
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"Or,  at  any  time  after  one  year  from  the 
date  of  filing;  it  may  be  reviewed,  upon  the  ap- 
plication of  either  party  on  the  ground  that 
the  incapacity  of  the  workman  baa  eubseqaently 
increased  or  diminished.  Such  application  shall 
be  made  to  the  said  district  court;  and,  un- 
less the  parties  consent  to  arbitration,  the 
court  may  appoint  a  medical  practitioner  to 
examine  the  workman  and  report  to  it;  and 
upon  his  report  and  after  hearing  the  evidence 
of  the  parties,  the  court  may  modify  such  agree- 
ment or  award,  as  may  be  just,  by  ending,  in- 
creasing or  diminishing  the  compensation,  sub- 
ject to  the  limitations  hereinbefore  provided." 

These  things  then  may  be  considered  by 
the  court  In  reviewing  an  award:  Fraud, 
undue  influence,  lack  of  authority,  serious 
misconduct  on  the  part  of  the  committee  or 
arbitrator,  gross  excess  In  amount,  gross  in- 
adequacy, Increase  of  disability,  decrease  of 
disability,  subsequent  receipt  of  wages  equal 
to  or  exceeding  those  received  when  injured, 
absence  of  the  workman  so  that  a  physical 
examination  cannot  be  made.  It  is  argued 
that  gross  inadequacy  is  to  be  judged  by  the 
evidence  which  was  before  the  committee, 
and  must  be  such  aa  to  imply  bad  faith  when 
made.  But  certainly  this  cannot  be  true  in 
case  of  Increased  or  diminished  disability, 
for  such  increase  or  decrease  is  what  may 
render  the  award  grossly  excessive  or  gross- 
ly inadequate.  There  is  no  direction  that 
competent  evidence  be  received  with  refer- 
ence to  some  of  the  points  already  suggested 
and  not  as  'to  others,  and  the  natural  mean- 
ing of  the  language  is  that  competent  evi- 
dence touching  any  of  such  points  is  to  be 
received.  There  seems  to  be  very  little  uni- 
formity in  the  workman's  compensation  stat- 
utes touching  the  matter  of  review  and  can- 
cellations of  awards.  From  a  note,  6  N.  C.  C. 
A.  548,  it  appears  that  California  provides  for 
certiorari  or  review  and  the  certification  of 
the  record  In  the  case  to  the  court  on  which 
record  alone  the  cause  shall  be  heard.  Laws 
1913,  c.  176,  f  84.  Maryland  (Laws  1914,  c. 
800,  §  65)  provides  for  a  review  in  the  na- 
ture of  an  appeal,  and  if  the  court  shall  de- 
termine that  the  commission  has  acted  with- 
in its  power  granted  by  the  act,  this  decision 
shall  be  confirmed,  otherwise  reversed  or 
modified.  By  motion  of  either  party  ques- 
tions of  facts  involved  in  such  case  may  be 
submitted  to  a  jury.  Oregon  has  a  similar 
provision.  Laws  1913,  c.  112,  §  32.  West 
Virginia  provides  for  an  appeal  to  the  Su- 
preme Court.   Laws  1913,  c.  10,  f  43. 

The  committee  in  this  case  made  no  findings 
of  fact,  and  there  seems  to  be  no  require- 
ment that  any  be  made.  Hence  all  the  court 
could  act  on  was  the  award  and  such  evi- 
dence as  might  be  produced.  Boyd's  Work- 
man's Compensation,  |  569,  quotes  from  Bad- 
cliff  v.  Pacific  Steam  Nav.  Co.,  3  B.  W.  C.  C. 
185: 

"The  doctrine  of  res  judicata  does  not  ap- 
ply to  a  decision  as  to  the  amount  of  weekly 


payment  to  the  injured  workman  when  It  is 
made  the  subject  of  an  application  to  review, 
although  it  may  apply  to  some  of  the  facts 
proper  to  be  considered  on  the  occasion  of  such 
a  review.  The  issue  on  such  a  review  is  the 
same  issue  as  if  it  were  an  original  award- 
made  at  the  date  of  the  review,  and  the  amount 
to  be  awarded  is  a  payment  which,  in  case  of 
partial  incapacity,  must  not  exceed  the  differ- 
ence between  the  amount  of  the  average  week- 
ly earnings  of  a  workman  before  the  accident 
and  the  average  weekly  amount  which  he  is 
earning,  or  able  to  earn,  in  some  suitable  em- 
ployment or  business  at  the  date  of  the  review, 
but  is  to  bear  such  relation  to  the  amount  of 
such  difference  as  may  under  the  circumstances 
of  the  case  appear  proper." 

See,  also,  note  L.  R.  A.  1916A,  266.  - 
When,  as  in  this  case,  no  findings  are  made 
and  no  evidence  returned  with  the  award, 
how  can  the  court  "find  that  •  •  •  the 
award  is  grossly  excessive  or  grossly  inade- 
quate, or  that  the  disability  of  the  workman 
has  increased  or  diminished"  save  after  hear- 
ing evidence  on  which  to  base  such  finding 
or  findings?  Counsel  say: 

"If  no  consideration  or  weight  whatever  is. 
attached  to  an  arbitration,  if  the  findings  and 
awards  of  arbitrators  are  to  be  wholly  disre- 
garded, neither  employer  nor  employe  will  avail 
themselves  of  the  arbitration  provisions  of  the 
statute.  In  order  to  give  efficacy  and  value 
to  the  arbitration  provisions  of  the  statute,  the 
awards  of  arbitrators  are  entitled  to  the  same 
weight  as  are  awards  in  common-law  arbitra- 
tions." 

But  the  only  effect  to  be  given  is  such  as 
indicated  by  the  language  used  by  the  Legis- 
lature In  expressing  its  Intention,  and,  as  we 
have  seen,  a  modification  Is  contemplated  in 
any  of  several  contingencies,  and,  under  cer- 
tain circumstances,  an  actual  cancellation. 
Whether  the  effect  be  desirable  or  not  it  is 
equally  open  to  both  parties  and  equally  li- 
able on  the  application  of  either  to  be  accom- 
plished. And  this  object  seems  equally  ob- 
tainable after  a  full  submission  of  all  the 
evidence  to  the  committee  or  after  a  hearing 
In  the  absence  of  one  of  the  parties  duly  noti- 
fied, as  in  this  case.  It  is  true,  as  counsel 
forcibly  suggests,  that  by  a  mere  written  ob- 
jection the  plaintiff  might  have  ended  the 
committee's  authority  to  hear  the  matter. 
But  in  spite  of  his  failure  to  object  and  his 
failure  to  attend,  he  appears  to  have  after- 
wards proceeded  In  the  way  marked  out  by 
the  statute,  and  this  puts  the  matter  beyond 
our  power  to  change. 

[3]  It  is  complained  that  the  court  allowed 
$150  for  doctors'  bills  and  hospital  and  medi- 
cine bills.  The  only  thing  in  the  abstract  to 
support  this  is  the  statement  that  evidence 
was  offered  to  show  that  the  hospital  and 
medicine  bills  amounted  to  $87.  But  the 
transcript  has  been  procured,  and  It  shows 
that  one  physician  testified  that  charges  for 
his  services  would  probably  run  between  $50 
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and  $75.  This  with  the  other  evidence  fur- 
nished a  fair  basis  for  the  allowance  of  $160. 

[4]  It  is  also  asserted  that  no  credit  was 
given  for  money  which  was  paid  the  plaintiff 
after  the  Injury.  The  compensation  commit- 
tee found  that  the  defendant  had  paid  him 
$34.60  since  the  Injury,  and  allowed  addition- 
al compensation  for  ten  additional  days  in 
March,  1918,  of  $10.80,  being  60  per  cent,  of 
his  average  weekly  earnings,  for  those  days. 
After  hearing  the  evidence  touching  the 
award  of  the  committee,  the  court  said, 
among  other  things: 

"The  fact  remains  that  he  did  not  appear  be- 
fore the  committee  and  the  fact  remains  that 
he  did  not  accept  any  money.  He  did  not  take 
any  money." 

The  plaintiff  testified  that  on  the  Saturday 
after  his  injury  on  February  8th,  he  received 
pay  for  work  done  up  to  that  time;  that  he 
stayed  at  the  packing  house  from  the  10th 
up  to  the  16th  of  February,  and  received 
$19.95.  A  representative  of  the  defendant 
testified  that  after  the  Injury  he  tendered  the 
plaintiff  the  $18  allowed  by  the  committee, 
and  paid  him  $31.90  for  work  he  had  done, 
but  this  had  nothing  to  do  with  "this  com- 
pensation." From  this  confusion  of  evidence 
nothing  appears  which  requires  a  modifica- 
tion of  the  allowance  made  by  the  court 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(105  Kan.  114) 

CARDWELL  v.  BENNETT  et  al.  (No.  22214.) 
(Supreme  Court  of  Kansas.   June  7,  1919.) 

(SyUobva  by  the  Court.) 

Monet  Received  <3=>6(5)— Overpayment— Re- 
covery. 

The  facts  touching  the  sale  of  a  carload  of 
wheat  and  the  details  concerning  the  payment 
therefor,  considered;  and  a  judgment  in  favor 
of  the  purchaser  for  the  amount  of  overpayment 
affirmed. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  M.  W.  Cardwell  against  A.  H. 
Bennett  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Eugene  S.  Qulnton,  of  •  Topeka,  for 
appellants. 

Tlnkham  Veale,  of  Topeka,  for  appellee. 

DAWSON,  J.  The  plaintiff  and  defendant 
are  dealers  in  grain,  and  their  present  con- 
troversy grows  out  of  a  purchase  and  sale  of 
a  carload  of  wheat. 

On  July  17,  1917,  plaintiff  purchased  from 
defendant  a  carload  of  No.  2  hard  wheat  at 


$2.39  per  bushel.  Defendant  made  delivery 
on  July  19,  1917,  by  handing  to  plaintiff  the 
bill  of  lading  therefor,  and  at  the  same  time 
received  plaintiff's  check  for  $3,375  in  pay- 
ment 

When  the  wheat  was  officially  inspected,  it 
developed  that  the  grain  was  No.  2  red  win- 
ter wheat  instead  of  No.  2  hard  wheat,  and 
such  red  winter  wheat  was  worth  only  $2.09 
per  bushel;  and  this  lawsuit  is  for  the  re- 
covery of  the  overpayment 

Defendant  contends  that  the  contract  of 
purchase  and  sale  was  canceled  because  the 
plaintiff's  check  was  dishonored  at  the  bank. 
Plaintiff,  however,  testified  that  at  the  time 
he  gave  defendant  the  check  he  told  the  lat- 
ter he  had  only  about  $2,100  In  the  bank, 
but  that  he  had  already  sold  the  wheat,  and 
would  have  ample  funds  In  the  bank  by  next 
.morning,  and  that  if  defendant  would  deposit 
the  check  in  the  bank  where  defendant  usu- 
ally did  business  and.  let  it  arrive  at  plain- 
tiffs bank  in  the  usual  course  of  business, 
the  check  would  be  duly  honored.  Plaintiff's 
testimony  is  that  defendant  accepted  the 
check  upon  that  understanding.  For  some 
reason  not  disclosed  In  the  record,  defendant 
did  not  hold  the  check  until  next  morning, 
but  dispatched  his  son  to  the  bank  to  have 
the  check  certified.  This  being  refused  by 
the  bank,  defendant  returned  the  check  and 
demanded  a  surrender  of  the  bill  of  lading. 
Meantime  the  wheat  had  been  sold  to  the 
Toung  Grain  Company,  and  by  that  company 
had  been  sold  to  the  Golden  Belt  Grain  Com- 
pany. In  such  transactions,  title  to  carloads 
of  wheat  passes  by  delivery  of  the  bill  of  lad- 
ing. Meantime,  also,  the  check  of  the  Gold- 
en Belt  Grain  Company  for  $3,375  had  been 
delivered  to  the  plaintiff,  and  when  defendant 
returned  to  the  plaintiff's  office,  and  gave 
back  the  dishonored  check,  the  plaintiff,  after 
some  futile  discussion,  offered  defendant  the 
check  of  the  Golden  Belt  Grain  Company. 
This  he  declined,  and,  as  banking  hours  were 
past  fbr  that  day,  nothing  further  was  done. 
Next  morning,  defendant  again  appeared  at 
plaintiff's  office,  and  accepted  the  check  of 
the  Golden  Belt  Grain  Company,  which  plain- 
tiff had  tendered  Mm  the  preceding  evening. 

Defendant's  demurrer  to  plaintiff's  evi- 
dence was  overruled.  Judgment  for  plain- 
tiff was  entered,  and  defendant  appeals. 

The  foregoing  statement  leaves  practically 
nothing  to  discuss.  The  plaintiff's  evidence 
— which  the  trial  court  saw  fit  to  believe — 
showed  that  the  defendant  accepted  In  pay- 
ment a  check  which  plaintiff  would  not  have 
sufficient  funds  to  meet  until  the  next  day. 
and  that  defendant  agreed  to  deposit  that 
check  in  his  own  bank  so  that  in  the  usual 
course  of  business,  It  would  not  arrive  at  the 
plaintiff's  bank  until  he  should  have  an  op- 
portunity to  collect  his  pay  on  a  resale  of 
the  wheat  and  deposit  the  same  in  bank  to 
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meet  the  check  he  had  given  to  defendant 
Counsel  for  defendant  Inveighs  against  this 
sort  of  practice,  "kiting  checks,"  but  plaintiff 
need  not  be  lectured  about  that  practice  in 
this  instance,  seeing  that  defendant  agreed 
to  it. 

A  somewhat  tenuous  argument  is  made 
that  defendant's  later  acceptance  of  the  Gold- 
en Belt  Grain  Company's  check  was  on  ac- 
count, and  not  as  payment  for  the  carload  of 
grain.  But  it  takes  two  people  to  make  a 
bargain,  and  plaintiff  never  assented  to  that 
proposition.  Moreover,  defendant  took  the 
check  and  cashed  it  It  was  for  a  sum  con- 
siderably in  excess  of  the  market  value  of 
the  wheat  he  sold  to  plaintiff,  and  the  defend- 
ant must  repay  that  excess.  See  Saylor  v. 
Crooker,  97  Kan.  624,  106  Pac.  737,  syL  par. 
4,  Ann.  Cas.  1918D,  473;  Parrick  v.  School 
District,  100  Kan.  660,  573,  164  Pac.  1172. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


.(105  Kan.  13) 

STATE  v.  KUBENT  et  ux.  (No.  21797.) 
(Supreme  Court  of  Kansas.    June  7,  1919.) 

( Syllabus  by  the  Court.) 

%  Criminal  Law  «=»585,  622(1)— Motion  fob 
Severance — Continuance — Discretion  or 
Trial  Court. 
In  misdemeanor  cases,  where  two  or  more 
defendants  are  properly  joined  in  one  informa- 
tion, a  motion  of  one  defendant  to  sever  and  for 
a  continuance  is  addressed  to  the  sound  discre- 
tion of  the  trial  court 

2.  Intoxicating  Liquors  $=»17— Bonk  Drt 
Law — Constitutionality. 
The  Bone  Dry  Law  is  constitutional,  fol- 
lowing the  decision  in  State  v.  Macek,  180  Pac 
985,  No.  21981,  decided  May  12,  1919. 

■8.  Indictment  and  Information  <£==»  137(1)— 
Motion  to  Quash— Pendency  of  Another 
Cask. 

The  pendency  of  another  case  in  a  justice's 
court  involving  the  same  offenses  for  which  a 
person  is  being  prosecuted  in  the  district  court 
does  not  require  the  latter  court  to  sustain  a 
motion  to  quash,  especially  when  it  is  admitted 
in  the  district  court,  when  the  motion  to  quash 
is  under  consideration,  that  the  case  in  the  jus- 
tice's court  had  ere  then  been  dismissed. 

4.  Violation  of  Liquor  Law— Venue. 

The  record  examined,  and  held  to  show  con- 
clusively that  the  offenses  charged  and  proved 
against  defendants  were  committed  in  Crawford 
county. 

Appeal  from  District  Court,  Crawford 
County. 

Adoiph  Kurent  and  wife  were  convicted  of 
seeping  a  liquor  nuisance  and  of  a  violation 


KURENT  603 
P.) 

of  the  Bone  Dry  Law,  and  they  appeal.  Af- 
firmed. 

Thomas  W.  Clark,  of  Pittsburg,  and  E.  L. 
Burton,  of  Parsons,  for  appellants. 

Richard  J.  Hopkins,  Atty.  Gen.,  George  F. 
Beezley,  of  Girard,  and  A.  B.  Keller  and  C. 
A.  Burnett  both  of  Pittsburg,  for  the  State. 

DAWSON,  J.  This  is  another  liquor  case. 
The  defendants,  husband  and  wife,  were 
joined  and  prosecuted  on  one  information, 
and  were  convicted  on  two  counts  under  the 
Bone  Dry  Law  (Laws  1917,  c.  215),  and  on 
one  count  for  keeping  a  liquor  nuisance. 
They  appeal. 

[1]  The  defendant  Mrs.  Kurent  filed  a  mo- 
tion to  sever  and  for  a  continuance.  There 
was  no  evidence  offered  to  prove  the  facts 
alleged  in  the  motion,  and  the  motion  was 
submitted  to  the  trial  court  without  argu- 
ment In  view  of  this,  it  must  be  held  that 
the  motion  was  properly  overruled.  Even  if 
the  motion  had  been  supported  by  evidence 
and  sincerely  argued,  the  matters  of  sever- 
ance and  continuance  in  misdemeanor  cases 
are  within  the  trial  court's  discretion.  Crim. 
Code,  If  210,  218  (Gen.  St  1915,  §§  8124, 
8139) ;  State  v.  Davis,  67  Kan.  545,  73  Pae. 
87;  State  v.  Tucker,  72  Kan.  481,  491,  84 
Pac.  126 ;  State  v.  Sills  &  McDonald,  85  Kan. 
830,  833,  834,  118  Pac  867 ;  16  C  J.  786. 

[2]  The  defendant  Adoiph  Kurent  filed  a 
motion  to  quash  the  information  on  various 
grounds.  This  motion  was  overruled.  One 
ground  of  the  motion  was  a  constitutional 
objection  to  the  Bone  Dry  Law.  That  objec- 
tion was  considered,  and  the  statute  upheld 
last  month.  State  v.  Macek,  180  Pac.  985, 
No.  21981.   That  matter  is  stare  decisis. 

[3]  Another  ground  of  the  motion  to  quash 
was  based  on  the  allegation  that  "the  said 
cause  is  pending  for  trial  in  the  justice  court 
at  Girard."  That  motion  was  heard  and 
overruled  on  December  17, 1917.  It  was  con- 
ceded that  two  days  prior  thereto,  on  Decem- 
ber 15th,  the  case  pending  before  the  justice 
in  Girard  had  been  dismissed,  and  the  trial 
court's  ruling  was  correct. 

[4]  It  is  suggested  that  the  evidence  did 
not  disclose,  beyond  a  reasonable  doubt,  that 
the  offenses  were  committed  in  Crawford 
county.  There  was  no  direct  parrotlike  ut- 
terance of  any  witness  to  that  effect,  but 
many  facts  supplied  by  the  witnesses  both 
for  the  state  and  for  the  defendants  clearly 
disclosed  that  the  offenses  were  committed 
at  a  place  called  Breezy  Hill,  in  Crawford 
county. 

Nothing  further  can  be  discerned  in  the 
record  to  justify  discussion ;  no  error  is  dis- 
closed; and  the  judgment  is  affirmed. 

All  the  Justices  concurring. 
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(106  Kan.  4) 

WARDERS  et  ox.  v.  UNION  PAC.  R.  CO. 
(No.  21624.) 

(Supreme  Court  of  Kansas.    Jane  7,  1910.) 

(SyllahuM  by  the  Court.) 

1.  Death  <8=>77— Financial  Loss  to  Par- 
ents of  Child— Evidence. 

There  was  evidence  from  which  the  jury 
could  determine  the  financial  loss  of  the  plain- 
tiffs. 

2.  Death  «=>104(5)— Tbiax  «=>255(1>— Ac- 
tion fob  Death  of  Child— Liability— 
Instbuction. 

The  trial  court  correctly  instructed  the  jury 
on  the  law  concerning  the  defendant's  liability 
to  the  plaintiffs  for  negligently  causing  the 
death  of  their  daughter.  If  the  defendant  de- 
sired an  additional  instruction,  or  a  modifica- 
tion of  the  one  given,  it  should  have  submitted 
such  instruction,  and  requested  that  it  be  giv- 
en to  the  jury. 

&  Railroads  «=>348(2)— Action  fob  Death 
of  Child— Negligence— Evidence. 
There  was  evidence  to  sustain  the  findings 
of  the  jury. 

(Additional  ByUabu*  by  Editorial  Staff.) 

4.  Death  «=>77  —  Action  —  Sdtficienct  of 
Evidence— Mortality  Tables. 

While  mortality  tables  are  admissible  on 
the  issue  of  life  expectancy  in  an  action  for 
death,  they  are  not  indispensable. 

5.  Trial  «=>252(1)— Action  fob  Death— In- 
stbuction on  Mortality  Tables. 

In  an  action  for  death,  the  court  may  in- 
struct jury  as  to  mortality  tables,  though  not 
introduced  in  evidence. 

Dawson,  J.,  dissenting. 

Appeal  from  District  Court,  Marshall 
County. 

Action  by  H.  Greeley  Warders  and  wife 
against  the  Union  Pacific  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

R.  W.  Blair,  T.  M.  Lilian!,  and  A.  M. 
Hambleton,  all  of  Topeka,  R.  L.  Helvering, 
of  Junction  City,  and  C.  A.  Magaw,  of  Oma- 
ha, Neb.,  for  appellant 

W.  W.  Redmond,  of  Marysville,  and  W.  J. 
Gregg,  of  Frankfort,  for  appellees. 

MARSHALL,  J.  The  plaintiffs  commenc- 
ed this  action  to  recover  damages  for  the 
death  of  their  infant  child,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant at  a  crossing  of  the  defendant's  railroad 
aud  a  public  highway.  Judgment  was  ren- 
dered hi  favor  of  the  plaintiffs  for  $2,400, 
and  the  defendant  appeals. 

The  propositions  argued  are:  First,  that 
the  evidence  to  show  the  plaintiff's  financial 


loss  was  insufficient;  second,  that  the  trial 
court  erred  in  assuming  that  the  child  would 
have  lived  until  it  attained  the  age  of  18 
years;  and,  third,  that  answers  to  certain 
special  questions  were  untrue,  and  manifest- 
ed a  total  disregard  of  the  evidence.  These 
propositions  will  be  considered  in  the  or- 
der named. 

[1,4,  S]  1.  The  defendant  contends  that— 

"The  duty  of  the  plaintiffs  to  sustain  the 
burden  of  proof  by  presentation  of  as  definite 
evidence  of  the  extent  of  their  financial  loss  as 
the  circumstances  of  the  case  would  reasonably 
permit  Was  not  discharged." 

The  defendant  quotes  from  a  note  found 
In  L.  R.  A.  1916E,  147,  where  the  author 
says: 

"It  Is  the  duty  of  the  plaintiff  to  present  as 
definite  evidence  as  the  circumstances  of  the 
case  will  reasonably  permit  In  any  event  there 
must  be  proof  of  facts  and  circumstances  ren- 
dering it  reasonably  probable  that  actual,  sub- 
stantial, pecuniary  damage  would  result  or  had 
resulted  to  the  beneficiaries.  There  must  be 
more  evidence  than  merely  that  of  the  age  of 
the  decedent  and  his  death  through  the  wrongful 
act  of  the  defendant" 

The  evidence  Introduced  on  this  question 
showed  that  the  plaintiffs  were  the  parents 
of  the  child ;  that  they  lived  and  worked  on 
a  farm,  that  the  child  was  18  months  old,  and 
was  living  with  Its  parents;  that  it  was 
strong  and  In  good  health;  and  that.it  was 
killed  by  being  run  over  by  the  defendant's 
motor  car. 

The  jury,  from  seeing  the  father,  who 
testified  on  the  trial,  could  determine  his 
age.  From  the  fact  that  the  mother  had 
given  birth  to  the  child  18  months  previous- 
ly, the  jury  could  determine  that  the  mother 
must  have  'been  less  than  50  years  old. 
From  the  evidence,  and  from  the  facts  proved 
thereby,  the  jury  could  determine  the  life 
expectancy  of  the  father,  the  mother,  and  the 
child.  Mortality  tables  might  have  been  In- 
troduced, but  such  introduction  was  not  In- 
dispensable. A.,  T.  &  S.  F.  Rd.  Co.  v.  Hughes, 
55  Kan.  491,  40  Pac.  919 ;  17  C.  J.  1366.  The 
court  could  have  Instructed  the  Jury  concern- 
ing those  tables,  although  they  were  not  In- 
troduced In  evidence.  Railway  Co.  v.  Ryan, 
62  Kan.  682,  64  Pac.  603.  No  such  Instruc- 
tion appears  to  have  been  requested,  and  the 
defendant  cannot  complain  of  the  failure  of 
the  court  to  give  one.  State  v.  Rook,  42 
Kan.  419,  22  Pac  626 ;  Judy  v.  Buck,  72  Kan. 
106,  82  Pac.  1104 ;  Hamilton  v.  Railway  Co., 
95  Kan.  353,  148  Pac.  648;  Murphy  v.  Gas 
&  Oil  Co.,  96  Kan.  321,  326,  150  Pac.  581; 
Galley  v.  Manufacturing  Co.,  98  Kan.  53,  56, 
157  Pac.  431.  It  Is  not  contended  that  all 
the  evidence  outlined  was  the  best  evidence 
that  might  have  been  Introduced;  but  it 
was  such  evidence  as  justified  the  jury  In 
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finding  In  accordance  therewith,  even  if 
there  had  been  direct  evidence  introduced 
contradictory  thereto. 

[2]  2.  The  defendant  complains  of  the  fol- 
lowing Instruction: 

"If,  after  a  fall  and  fair  consideration  of  all 
the  evidence  in  this  case,  under  the  instruc- 
tions herein  given,  you,  the  jury,  shall  find  and 
believe  from  a  preponderance  of  the  evidence 
herein  that  the  death  of  the  minor  child  of  plain- 
tiffs was  due  to  the  fault  and  negligence  of  the 
defendant  as  charged,  and  without  any  fault 
or  negligence  on  the  part  of  the  plaintiffs,  or 
either  of  them,  and  that  plaintiffs  are  entitled  to 
recover  in  this  action,  then  it  would  become 
your  duty  to  ascertain  what  amount  of  damages, 
if  any,  plaintiffs  have  suffered,  and  upon  this 
branch  of  the  case  you  are  instructed  that  they 
would  be  entitled  to  recover  such  sum,  not 
exceeding  $2,000,  as  you,  after  a  full  and  fair 
consideration  of  all  the  evidence  in  the  case, 
in  your  judgment  honestly  exercised,  you  shall 
deem  to  be  a  reasonable  and  fair  compensation 
for  die  value  of  the  service  of  the  minor  child 
during  its  minority,  less  the  sum  that  you  shall 
find  it  would  have  cost  them  to  support  said 
child  until  it  arrived  at  that  age,  to  wit,  18 
years  of  age,  and  also  such  reasonable  sum  as 
you  may  find  from  the  evidence  in  this  case  they 
are  entitled  to  as  pecuniary  benefits  they  might 
reasonably  have  expected  to  receive  from  the  de- 
ceased minor  child  after  she  should  have  attain- 
ed her  majority  and  during  the  lifetime  of  the 
plaintiffs." 

The  defendant  argues  that  In  this  Instruc- 
tion— 

"the  trial  court  assumed  as  a  settled  fact  that 
the  deceased  infant  would  have  lived  to  attain 
its  majority,  and  did  not  instruct  the  jury  to 
take  into  consideration  the  probability  or  im- 
probability that  it  would  have  lived  to  be  eight- 
een years  of  age." 

Bo  far  as  It  went,  the  instruction  stated 
the  law  correctly.  If  the  defendant  desired 
an  additional  instruction,  it  should  have  sub- 
mitted one,  and  requested  that  it  be  given. 
Because  of  its  failure  so  to  do,  the  defend- 
ant cannot  complain  because  the  Instruction 
was  not  given. 

[3]  3.  The  defendant  Insists  that — 

"The  answers  of  the  jury  to  special  questions 
Nos.  3  and  4  manifest  a  total  disregard  of  the 
evidence,  and  are  untrue." 

The  questions  referred  to,  and  the  answers 
thereto,  are  as  follows: 

"3.  At  the  time  the  child  was  struck,  was  it 
down  in  the  trough  of  a  cattle  guard? 
"Ans.  No. 

"4.  Does  the  evidence  show  that,  as  soon  as 
the  motorman  discovered  that  the  object  on  the 
track  was  a  child,  he  did  everything  that  could 
be  done  to  stop  his  motor  car  or  train  in  time  to 
avoid  striking  it? 

"Ans.  No." 

It  is  necessary  to  consider  the  evidence  up- 
on which  the  answers  to  these  questions  were 
based.  That  evidence  may  be  summarized  as 


follows:  No  one  saw  the  accident,  except  the 
motorman  operating  the  car  and  an  expert 
mechanic  who  was  with  the  motorman. 
Each  testified,  in  substance,  that  they  were 
running  about  30  miles  an  hour;  that,  when 
about  200  feet  from  the  crossing  where  the 
child  was  killed,  they  saw  an  object  on  the 
track  on  the  cattle  guard  on  the  opposite 
side  of  the  public  road,  that  the  object  look- 
ed like  a  brown  paper  sack  or  a  weed ;  that 
when  they  got  a  little  nearer  they  saw  that 
the  object  was  a  child;  that  the  motorman 
then  immediately  applied  the  emergency 
brake,  threw  off  the  power,  and  sanded  the 
track,  but  that  they  struck  the  child  and 
ran  some  200  or  300  feet  beyond  the  crossing 
before  the  car  stopped;  that  the  track  was 
free  from  high  weeds,  and  the  view  of  the 
road  from  the  car  was  unobstructed;  that 
they  could  see  the  plaintiff's  house  north 
about  600  feet  away  by  the  side  of  the  road ; 
that  they  did  all  they  could  to  stop  the  car 
Immediately  on  realizing  that  it  was  a  child 
that  was  on  the  track;  and  that  the  child 
was  sitting  down  between  the  rails  in  the 
trough  between  the  ties  at  the  cattle  guard. 
That  evidence  was  not  contradicted,  except 
by  circumstances,  a  summary  of  which  fol- 
lows: The  family  of  the  plaintiffs  consisted 
of  themselves  and  five  children,  Alta,  18 
years  old,  Garwood,  10  years  old,  Cecil,  4 
years  old,  Virgil,  3  years  old,  and  Evelyn,  the 
child  that  was  killed,  18  months  old.  The 
child  was  killed  in  the  morning,  about  8:45. 
The  plaintiffs,  on  that  morning,  left  home 
and  went  to  perform  some  labor  on  another 
farm  some  distance  across  the  railroad  track. 
The  child  wanted  to  go  with  them.  The 
small  children  were  left  in  the  care  of  the 
daughter  Alta,  who,  on  the  morning  of  the 
accident,  after  her  parents  left,  was  perform- 
ing household  duties  and  watching  the 
children.  The  child  was  killed  about  15 
minutes  after  the  parents  left.  After  they 
had  gone,  and  before  the  child  was  killed, 
Alta  saw  the  four  small  children  playing  In 
the  yard  on  the  north  side  of  the  house.  Two 
or  three  minutes  after  she  had  last  seen  the 
baby,  Garwood  came  and  asked  Alta  if  she 
had  seen  the  baby.  Alta  went  outside  the 
house,  and  saw  that  the  motor  car  had  stop- 
ped at  a  bridge  near  the  crossing.  She 
hunted  for  the  baby,  but  did  not  find  it,  and 
then  saw  a  crowd  gathered  at  the  railroad 
track.  The  public  road  ran  north  and  south, 
and  the  railroad  from  the  southeast  to  the 
northwest  The  car  was  going  from  Man- 
hattan to  Marysvllle.  A  clear  view  of  the 
public  road  could  be  had  for  a  long  distance 
from  the  southeast.  There  was  a  spot  of 
blood  about  the  size  of  a  dollar  on  the 
metal  part  of  the  cattle  guard,  and  about 
three  or  four  tie  lengths  north  of  the  cattle 
guard  blood  and  flesh  were  found  on  the 
rail.  There  the  body  was  found,  with  one 
leg  severed.   The  trough  of  the  cattle  guard 
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was  4%  inches  deep,  the  rail  5  or  6  Inches 
high,  and  the  pilot  on  the  car  from  3  to  5 
inches  above  the  rail. 

These  circumstances  contradicted  the  evi- 
dence of  the  motorman  and  his  companion. 
The  child  had  been  gone  from  the  honse  a 
very  short  time  when  the  accident  occurred ; 
probably  the  time  was  too  short  for  her  to 
reach  the  railroad  track,  turn  aside  on  the 
track,  and  fall  into  or  seat  herself  in  the 
trough  of  the  cattle  guard.  When  the  child 
was  struck,  the  motion  of  the  car  sent  the 
body  and  the  blood  in  the  direction  in  which 
the  car  was  going.  The  body  was  either 
thrown  or  dragged  by  the  car.  If  the  child 
was  standing  on  the  track  when  struck,  the 
motion  of  the  car  sent  the  body  and  the 
blood  in  the  direction  in  which  the  car  was 
going,  and  the  body  was  thrown  or  dragged 
to  the  place  where  the  leg  was  cut  off.  If 
the  child  had  been  sitting  in  the  trough  of 
the  cattle  guard,  probably  the  body  would 
have  been  left  at  or  very  near  that  place, 
and  would  not  have  been  thrown  or  dragged 
very  far  forward. 

The  evidence  supported  the  finding  of  the 
jury  that  the  child  was  not  on  the  cattle 
guard  when  it  was  struck.  If  the  child  was 
not  on  the  cattle  guard,  it  must  have  been 
south  of  that  guard,  and  it  is  reasonable  to 
conclude  that  the  child  was  approaching  the 
railroad  track  during  the  time  that  the  car 
was  approaching  the  crossing;  that  the  child 
would  have  been  seen,  if  the  motorman  and 
his  companion  had  been  carefully  watching 
the  railroad  track  and  the  highway ;  and  that 
they  would  have  seen  the  child  in  sufficient 
time  to  enable  them  to  stop  the  car  and  pre- 
vent the  accident 

The  judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BDROH,  MASON, 
PORTER,  and  WEST,  JJ.,  concur. 

DAWSON,  J.  (dissenting).  For  parents  or 
custodians  of  children  to  permit  an  18 
months  old  baby  to  stray  onto  a  railway 
track  is  contributory  negligence  per  se,  and  I 
think  a  recovery  would  be  barred,  even  if 
the  railway  company  were  guilty  of  negli- 
gence; but  here  I  discern  no  proof  of  negli- 
gence on  the  part  of  the  defendant 

I  therefore  dissent 


(106  Kan.  15) 

FARMERS'  &  MERCHANTS'  STATE  BANK 
v.  LEMLEY  et  aL    (No.  21816.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Syllabu$  hy  Editorial  Staff.) 

1.  Appeal  and  Ebbob  <S=>684(1)— Abstract- 
Consideration. 

Where  it  was  contended  that  it  was  the 
duty  of  the  Supreme  Court  to  determine  the 


question  of  a  bank's  liability  as  garnishee,  ap- 
parently predicated  upon  the  theory  that  there 
was  an  abstract  which  sets  out  the  evidence,  but 
where  no  transcript  was  procured,  that  part  of 
the  abstract  could  not  be  considered. 

2.  Partnership  <g=>208(2)  —  Garnishment  — 
Partnership  Monet  —  Sun  Against  a 
Partner. 

The  money  of  a  partnership  cannot  be  gar- 
nished in  a  suit  against  one  of  the  partners  be- 
cause it  is  not  due  to  him,  but  to  the  firm. 

Appeal  from  District  Court  Labette 
County. 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  180  Pac  23a 

PORTER,  J.  A  motion  for  rehearing  com- 
plains of  the  failure  to  decide  whether  the 
trial  court  erred  in  overruling  plaintiffs  ex- 
ceptions to  the  garnishee's  answer  and  the 
failure  to  determine  the  question  of  the 
bank's  liability  as  garnishee.  It  is  charged 
in  the  motion  that  the  court  in  the  opinion 
made  a  misstatement  of  fact  as  follows: 

"Among  the  specifications  of  error  is  one  that 
the  court  erred  in  overruling  plaintiff's  excep- 
tions to  the  garnishee's  answer,  but  this  goes 
out  of  the  case,  because  the  plaintiff  now  ad- 
mits that  the  exceptions  were  not  overruled  or 
disposed  of  until  the  final  judgment  and  the 
evidence  upon  which  the  ruling  was  made  has 
not -been  brought  up." 

In  reference  to  this  statement  it  Is  said  in 
the  motion: 

"It  is  not  a  true  statement  and  therefore  I 
ask  this  court  to  correct  it  and  to  pass  upon 
this  question.  *  *  *  The  final  judgment  in 
this  case  was  rendered  on  the  13th  day  of 
February,  1918.  The  court  overruled  the  ex- 
ceptions to  the  answer  of  the  garnishee  on  the 
17th  day  of  October,  1917,  as  will  be  shown 
by  the  attached  certificate  of  the  clerk  of  the 
district  court  of  Labette  county,  Kan.  The 
abstract  of  appellant  stated  that  the  exceptions 
were  overruled,  and  also  stated  what  the  evi- 
dence was  on  the  hearing  of  such  exceptions." 

If  the  opinion  contains  any  misstatement 
of  fact  counsel  for  appellant  is  alone  respon- 
sible. It  was  stated  in  the  abstract  and  re- 
peated at  the  oral  argument  that  after  hear- 
ing the  evidence  the  trial  court  overruled  the 
exceptions  and  rendered  a  judgment  against 
plaintiff  for  costs  and  attorney's  fees  in  fa- 
vor of  the  bank  as  garnishee;  "that  there- 
upon" plaintiff  filed  its .  amended  petition 
making  Earl  Lemley  and  the  bank  additional 
parties  defendant  and  asking  that  the  bank 
be  enjoined  and  restrained  from  paying  any 
of  the  money  to  the  partnership  until  the  fur- 
ther order  of  the  court  There  was  a  state- 
ment In  the  abstract  of  what  the  evidence 
showed  taken  on  the  hearing  of  the  excep- 
tions, but  the  appellees  challenged  the  ab- 
stract with  a  motion  to  strike  it  from  the  files 
because  no  transcript  of  the  evidence  taken 
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at  the  hearing  had  been  made.  This  motion 
would  have  been  sustained  except  for  the  fact 
that  four  or  five  days  after  the  oral  argument 
counsel  for  plaintiff  sent  a  letter  to  the  clerk 
calling  our  attention  to  the  fact  that  the 
statement  In  his  abstract  to  the  effect  that 
the  court,  after  hearing  the  evidence,  over- 
ruled the  exceptions  to  the  garnishee's 
answer  and  rendered  a  judgment  against 
plaintiff  In  favor  of  the  garnishee,  was  an 
error,  "as  shown  by  the  records  In  the  office 
of  the  clerk  of  the  district  court,"  and  stating: 

"I  inclose  you  certificate  from  the  clerk  show- 
ing that  no  judgment,  was  rendered  against 
plaintiff  in  that  proceeding.  *  *  *  No  judg- 
ment was  ever  rendered  in  this  case,  except  the 
one  on  the  note  sued  on  by  plaintiff.  •  *  * 
The  court  at  no  time  discharged  the  garnishee, 
or  rendered  any  judgment  in  favor  of  the  gar- 
nishee, and  I  wished  the  court  to  know  that 
there  was  an  error  in  my  abstract,  which  was 
prepared  without  looking  at  the  record  in  the 
case." 

The  certlflcate  of  the  clerk  of  the  district 
court  which  accompanied  the  letter  to  the 
clerk  of  this  court  recites  that  on  the  24th 
of  July,  1917,  when  the  case  was  commenced, 
the  garnishee  summons  issued  and  was  serv- 
ed; that  on  August  20,  1917,  plaintiff  filed 
an  amended  petition  making  the  bank  and 
Earl  Lemley  additional  parties  defendant; 
that  on  October  18,  1917,  each  filed  a  demur- 
rer to  the  amended  petition,  which  demur- 
rers were  sustained.  The  certificate  contains 
the  following  statement  of  the  clerk: 

"My  records  do  not  show  the  rendition  in  this 
case  of  any  judgment  except  the  one  rendered 
on  the  13th  day  of  February,  1918,  as  above 
stated." 

We  naturally  assumed  that  plaintiff,  not 
having  procured  a  transcript  of  the  evidence, 
realized  that  his  abstract,  so  far  as  it  related 
to  the  evidence,  could  not  stand,  and  did  not 
intend  to  rely  on  his  assignment  of  error  In 
respect  to  the  rulings  on  the  exceptions  to 
the  garnishee's  answer,  and  that  he  desired 
to  rest  his  case  solely  on  the  proposition 
that  the  court  erred  In  sustaining  the  demur- 
rers to  the  amended  petition.  For  this 
reason,  after  we  had  decided  that  the  amend- 
ed petition,  being  in  the  nature  of  a  creditors' 
bill,  could  not  be  maintained,  we  supposed 
the  decision  of  that  question  disposed  of  the 
case.  If  counsel's  statement  was  true  in  his 
letter  to  the  clerk  to  the  effect : 

"No  judgment  was  ever  rendered  in  this  case, 
except  the  one  on  the  note.  •  *  •  The*  court 
at  no  time  discharged  the  garnishee,  or  rendered 
any  judgment  in  favor  of  the  garnishee" 

— then  it  would  seem  that  the  plaintiff  had 
nothing  to  appeal  from  with  respect  to  the 


exceptions  to  the  answer  to  the  garnishee. 
This  would  be  true  even  if  the  evidence  on 
the  hearing  of  the  exceptions  had  been  pre- 
served. 

We  are  now  presented  with  a  later  certif- 
icate by  the  same  clerk  in'  which  she  certifies 
that  her  records  show  that  the  exceptions  to 
the  answer  of  the  garnishee  were  passed 
upon  and  overruled  October  18,  1917,  which 
was  several  months  before  the  final  judgment. 

It  is  apparent  that  counsel  attempted  to 
make  up  a  record  from  his  memory  without 
having  preserved  the  evidence  on  the  hearing 
of  the  exceptions,  and,  as  he  admits,  without 
consulting  the  records.  As  we  now  under 
stand  his  contention,  it  is  that  the  garnishee's 
answer  was  not  sufficient,  although  the  ab- 
stract states  that  it  denied  the  bank  had  In 
its  possession  or  under  its  control  any  prop- 
erty of  the  defendants'  or  either  of  them, 
denied  it  was  indebted  to  the  defendants  or 
either  of  them,  and  denied  that  It  had  any 
money  or  property  In  which  the  defendants 
or  either  of  them  had  any  interest  The 
abstract  states  that  this  affidavit  was  In  the 
form  prescribed  by  section  7125,  Gen.  Stat. 
1915. 

[1,2]  The  further  contention  that  It  was 
the  duty  of  this  court  to  determine  the  ques- 
tion of  the  bank's  liability  as  garnishee  is 
apparently  predicated  upon  the  theory  that 
there  is  an  abstract  which  sets  out  the  evi- 
dence. Since  no  transcript  was  procured, 
that  part  of  the  abstract  cannot  be  considered. 
Aside  from  the  evidence,  however,  It  Is 
sufficiently  shown  and  seems  not  to  be  dis- 
puted that,  while  the  action  was  to  foreclose 
a  mortgage  against  J.  A.  Lemley,  the  fund 
attempted  to  be  held  by  the  garnishment 
proceedings  was  a  deposit  In  the  bank  to  the 
credit  of  the  firm  of  Lemley  &  Son,  a  part- 
nership composed  of  J.  A.  and  Earl  Lemley, 
and  that,  reduced  to  its  last  analysis,  the 
plaintiff's  contention  Is  that  the  court  should 
have  held  the  fund  liable  for  debts  of 
one  of  the  partners.  But  the  money  of  a 
partnership  cannot  be  garnish eed  in  a  suit 
against  one  of  the  partners  for  the  sufficient 
reason'  that  the  money  is  not  due  to  the  de- 
fendant in  the  action,  but  to  the  firm. 
Trickett  v.  Moore,  34  Kan.  755,  10  Pac.  147. 

It  is  said  in  the  motion: 

"It  would  be  a  very  great  injustice  to  appel- 
lant to  have  the  record  in  this  case  show  the 
state  of  facts  set  out  in  the  opinion,  when  such 
statements  are  not  true.  The  question  of  the 
liability  of  the  garnishee  in  this  case  is  one 
of  the  questions  in  this  case." 

Without  conceding  that  it  Is  or  can  become 
one  of  the  questions,  it  Is  quite  apparent 
that  it  Is  not  a  very  serious  one. 

Rehearing  denied. 

All  the  Justices  concurring. 
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(105  Kan.  104) 

BANKS  et  aL  v.  W ATKINS.    (No.  22202.) 
(Supreme  Court  of  Kansas.   June  7,  1019.) 

(ByUabut  by  the  Court.) 

1.  Wills  «=614(6)— Construction— Lot  Es- 
tate. 

The  provisions  of  a  will  are  held  to  express 
clearly  the  intention  of  the  testatrix  to  devise 
to  her  son  a  life  estate  in  certain  lands,  in- 
stead of  an  absolute  title  in  fee  simple. 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Wells  «£=>430— Constbcctioh— Detention 
of  Testator. 

There  is  no  occasion  for  employing  rules 
for  judicial  construction  of  a  will  in  search  of 
the  testator's  intention,  where  it  is  clearly  and 
unequivocally  expressed  in  the  will. 

Appeal  from  District  Court,  Chase  County. 

"Suit  to  quiet  title  by  S.  C.  Banks  and  oth- 
ers against  Frank  P.  Watting.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

Leydig,  Geddea  &  Grant,  of  El  Dorado,  for 
appellant 

F.  A.  Meckel,  of  Cottonwood  Falls,  for  ap- 
pellees. 

PORTER,  J.  [1]  In  a  suit  to  quiet  the  ti- 
tle to  real  estate  the  sole  question  for  de- 
termination is  the  construction  of  the  last 
will  and  testament  of  Mary  K.  Lansbury,  a 
widow,  who  died  in  1885.  Her  will  was 
executed  in  1873,  when  she  was  65  years  of 
age.  The  controversy  arises  over  the  fol- 
lowing clause  of  the  will: 

"I  bequeath  to  my  youngest  son,  Dennis  M. 
Lansbery,  all  my  right  and  title  to  the  N.  W. 
%  of  the  S.  E.  ft  and  the  N.  E.  %  of  the  S. 
W.  %  of  section  17,  township  22  S.  of  range 
8  east,  being  the  farm  on  which  I  now  reside, 
on -the  following  condition:  That  this  land 
shall  not  be  sold  by  my  son,  Dennis  M.  Lans- 
bery, during  bis  lifetime,  and  after  his  death 
this  land  to  go  to  his  heirs." 

If  it  was  the  intention  of  the  testatrix 
that  Dennis  M.  Lansbury  should  take  a  fee 
simple  estate  at  her  death,  then  the  judg- 
ment must  be  affirmed;  if  he  took  merely  a 
life  estate,  then  the  judgment  of  the  trial 
court  must  be  reversed.  The  appellees  in 
their  brief  print  the  first  part  of  the  clause 
as  a  separate  sentence,  with  a  period  -after 
the  word  "reside,"  and  then  argue  that  the 
subsequent  part  of  the  paragraph  is  void  as 
an  attempted  restraint  upon  alienation  after 
the  testatrix  had  made  a  devise  in  fee  sim- 
ple, and  authorities  are  cited  upon  that  con- 
tention. In  our  view  of  the  matter  there  Is 
no  substantial  room  for  doubt  concerning  the 
Intention,  although  the  language  used  is  not 


that  of  a  person  skilled  In  drawing  wills.  In 
fact,  It  requires  a  most  technical  application 
of  ancient  and  discarded  rules  for  the  con- 
struction of  wills,  in  order  to  find  a  basis 
for  any  .dispute  concerning  the  intention. 
The  entire  clause,  as  well  as  all  other  parts 
of  the  Instrument,  which  throw  any  light  up- 
on the  question  of  intention,  must  be  consid- 
ered. If  the  clause  read  "on  the  following 
condition,"  etc.,  "I  bequeath  to  my  son  Den- 
nis," no  one  would  question  the  intent  to  de- 
vise to  Dennis  a  life  estate.  But  it  was  not 
necessary  for  the  condition  to  be  stated 
first,  since  the  testatrix  bequeaths  the  prop- 
erty to  Dennis  "on  the  following  condition": 
That  after  his  death  the  land  should  go  to 
his  heirs,  and  he  was  not  to  dispose  of  it  hi 
his  lifetime. 

The  will  presents  none  of  the  features  of 
testamentary  instruments  cited  in  the  text- 
books, where  the  testator,  having  in  unqual- 
ified terms  devised  in  one  part  of  the  will  an 
estate  in  fee  simple,  attempts  in  a  subse- 
quent clause  to  restrain  the  devisee  from 
alienating  the  estate  already  devised;  and 
even  where  the  literal  language  of  the  will 
would  present  that  situation,  the  rules  of 
construction  approved  by  modern  authority 
do  not  consider  the  question  as  necessarily 
foreclosed,  but  If  the  intention  gathered 
from  all  portions  of  the  instrument  appears 
to  have  been  to  devise  a  lesser  estate,  the 
intent  will  be  carried  into  effect 

In  the  recent  case  of  Morse  v.  Henlon,  07 
Kan.  800,  155  Pac  800,  the  same  contention 
was  made  respecting  a  will  In  which  the 
scrivener  divided  the  words  used  to  express 
the  making  of  a  gift  to  a  beneficiary  into 
three  paragraphs.  In  the  first  two  para- 
graphs he  gave  and  devised  to  his  wife  cer- 
tain real  estate.  In  the  third  item  or  para- 
graph the  language  was: 

"I  give  and  devise  to  Melvina  Wade,  my  be- 
loved wife,  all  the  above-named  property  for 
her  to  have  and  to  hold  the  use  of  the  same  to 
her  for  and  during  her  natural  life." 

And  a  subsequent  clause  disposed  of  the 
remainder.  There  was  far  more  room  in 
that  case  for  the  contention  urged  by  the  ap- 
pellees in  the  present  case,  but  it  was  held 
that  the  testator's  intention  to  devise  to  the 
wife  a  life  estate  only  was  clearly  and  un- 
equivocally expressed. 

As  an  additional  reason  for  construing  the 
will  as  devising  only  a  life  estate  to  the  son, 
the  appellant  suggests  that  this  was  the  con- 
struction which  Dennis  placed  upon  the  will 
himself,  and  that  the  evidence  shows  that 
after  his  mother's  death  he  went  into  pos- 
session, but  subsequently  executed  a  deed 
conveying  his  Interest  to  his  daughter,  and 
describing  his  interest  as  the  life  estate. 

[2]  We  think  the  language  of  the  will  is 
so  plain  as  not  to  require  even  this  addi* 
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tlonal  circumstance  to  show  the  intention  of 
the  testatrix.  As  said  in  the  syllabus  in 
Morse  v.  Henlon,  supra: 

"There  is  no  occasion  for  employing  rales 
for  judicial  construction  of  a  will  in  search  of 
the  testator's  intention,  where  such  intention 
is  expressed  clearly  and  unequivocally  in  the 
instrument."  97  Kan.  399, 186  Pac.  800,  SyL  L 


invoke  section  59 
(Gen.  Stat.  1915,  J 


of  the 
11810), 


The  appellees 
Statute  of  Wills 
which  reads: 

"Every  devise  of  real  property  in  any  will 
shall  be  construed  to  convey  all  the  estate  of 
the  testator  therein  which  he  could  lawfully  de- 
vise, unless  it  shall  clearly  appear  by  the  will 
that  the  testator  intended  to  convey  a  less 
estate." 

It  is  argued  that,  Inasmuch  as  all  the  es- 
tate which  the  testatrix  could  devise  was  a 
fee  simple,  it  must  have  been  her  intention 
to  give  the  fee  simple  to  her  son,  Dennis. 
She  fully  complied  with  this  provision  of 
the  statute,  but  she  did  not  see  fit  to  give 
all  the  estate  which  she  could  lawfully  de- 
vise to  Dennis.  On  the  contrary,  she  devis- 
ed to  him  a  life  estate,  with  the  remainder 
to  his  children. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  proceed 
accordingly. 

All  the  Justices  concurring. 


(106  Kan.  9)  ' 

STATE  v.  PATTERSON  et  al. 


(Supreme  Court  of  Kansas. 


(No.  21782.) 
June  7,  1919.) 


(SyUabtt*  by  the  Court.) 

1.  abostioh  <g=>5— intobmation— sueftoten- 
ct— Vitalized. 

An  information,  charging  that  the  defend- 
ants operated  upon  a  woman  "pregnant  with 
vitalized  embryo,"  with  the  intent  to  produce 
an  abortion,  does  not  charge  an  offense  under 
a  statute  penalizing  such  act  where  the  woman 
is  "pregnant  with  a  quick  child." 

2.  Criminal    Law    «S=>822(4)  —  Chabqe  — 
Weight  or  Evidence. 

A  statement  in  the  charge  to  the  jury  that 
each  of  them  should  be  led,  from  the  testimony, 
to  a  clear  conviction  of  the  defendant's  guilt, 
is  held  from  the  context  to  have  meant  that 
each  juryman  should  be  led  to  a  clear  belief  that 
the  defendant  was  guilty  before  a  verdict  of  con- 
viction could  be  returned. 

8.  Chimin  al  Law  «=»811(2)— Chabgb— Sik- 
olino  Out  Testimony. 

An  instruction  that  the  weight  of  expert 
testimony  concerning  the  condition  of  an  ana- 
tomical exhibit  depended  on  whether  or  not  a 
sabatitntion  or  alteration  had  been  effected  is 
held  not  to  warrant  a  reversal  on  the  ground 
that  it  singled  out  and  made  unduly  emphatic 
that  feature  of  the  matter. 


4.  Criminal  Law  <$=>1189(1)— Admission  or 
Evidence— Inconsistency  with  Defense— 
Prejudice. 

In  a  prosecution  for  producing  an  abortion, 
it  is  field  that  the  admission  of  evidence  that  the 
subject  of  the  operation,  who  died  as  a  result 
thereof,  had  stated  that  she  was  pregnant  and 
was  going  to  see  the  defendants  on  that  account, 
was  nonprejudicial  because  not  inconsistent  with 
the  defense  made,  whether  or  not  it  was  techni- 
cally competent. 

(Additional  Syllabus  by  Editorial  Staff.) 

5.  Words  and  Phrases— "Vitalize." 

"Vitalise"  means  endowed  with  life.  Any 
human  embryo  which  is  not  dead  is  "vitalized," 
and  it  is  no  less  endowed  with  life  before  reach- 
ing the  stage  of  development  known  as  quicken- 
ing than  after. 

Phrases  —  "Quick 


and 


WITH 


6.  Words 
Child." 

"Quick  with  child"  means  when  the  motion 
of  the  fetus  becomes  perceptible. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Quick  With  Child.] 

Appeal  from  District  Court,  Pratt  County. 

B.  J.  Patterson  and  J.  A.  Gregoire  were 
convicted  of  manslaughter  in  the  fourth  and 
first  degrees,  respectively,  and  they  appeal. 
Affirmed. 

D.  E.  McCrory,  of  Pratt,  S.  B.  Amldon,  of 
Wichita,  Howard  J.  Hodgson,  of  Eureka,  and 
Glenn  Porter  and  S.  A.  Buckland,  both  of 
Wichita,  for  appellants. 

Richard  J.  Hopkins,  Atty.  Gen.,  S.  M. 
Brewster  and  John  Hunt,  both  of  Topeka, 
and  E.  R,  Barnes  and  Barrett  6  Turner, 
all  of  Pratt,  for  the  State. 

MASON,  J.  B.  J.  Patterson  and  J.  A. 
Gregoire  were  convicted  of  manslaughter  In 
the  fourth  and  first  degrees,  respectively 
and  appeal.  The  defendants  are  physicians, 
and  the  charge  against  them  is  that  they 
operated  upon  Florls  Lewis  to  produce  an 
abortion,  thereby  causing  her  death.  She 
died  following  an  operation  at  their  hands, 
but  they  assert  that  its  purpose  was  to  reme- 
dy conditions  brought  about  by  a  venereal 
disease  from  which  she  was  suffering,  and 
that  she  was  not  pregnant 

[1]  L  Complaint  is  made  of  the  failure 
of  the  court  to  give  an  instruction  under  the 
section  of  the  statute  making  it  manslaugh- 
ter in  the  second  degree  to  administer  a 
drug  to  a  woman  "pregnant  with  a  quick 
child"  with  intent  to  destroy  it,  or  to  em- 
ploy an  instrument  with  that  purpose,  where 
the  death  of  the  child  or  mother  resulted 
therefrom.  Gen.  Stat  1915,  |  3376.  Such 
an  instruction  would  not  have  been  proper 
under  the  information,  which  did  not  charge 
that  Florls  Lewis  was  "pregnant  with  a 
quick  child."  It  alleged  that  she  was  "preg- 
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nant  with  vitalized  embryo,"  and  the  con- 
tention Is  made  that  this  expression  Is  equiv- 
alent to  that  of  the  statute. 

[1,1]  "Vitalized,"  however,  merely  means 
endowed  with  life.  Any  human  empryo 
which  is  not  dead  is  "vitalized."  It  is  no 
less  endowed  with  life  before  reaching  the 
stage  of  development  known  as  quickening 
than  after.  A  woman  is  said  to  be  preg- 
nant with  a  quick  child,  or  quick  with  child, 
when  the  motion  of  the  fetus  becomes  per- 
ceptible, usually  about  the  middle  of  the 
period  of  pregnancy.  1  C.  J.  312,  note  39 
(a) ;  1  R.  C.  L.  76.  Not  only  was  this  con- 
dition not  pleaded,  it  was  not  Indicated  by 
the  evidence. 

[2]  2.  In  the  course  of  the  charge  the 
court  used  this  expression: 

"Each  individual  (juryman)  should,  be  led, 
from  the  testimony,  to  a  clear  conviction  of  the 
guilt  of  the  defendant" 

This  language  Is  complained  of  as  tending 
to  lead  the  jury  to  believe  that  the  court 
thought  the  evidence  to  be  so  clear  that  a 
conviction  should  be  had.  It  occurred,  how- 
ever, in  a  paragraph  discussing  the  degree 
of  certainty  necessary  to  warrant  a  verdict 
of  guilty,  and  in  the  same  sentence  with  a 
specific  statement  that  there  could  be  no 
conviction  so  long  as  any  juror  entertained 
a  reasonable  doubt  of  the  defendants'  guilt. 
The  context  showed  plainly  that  what  was 
meant  was  that,  in  order  to  find  the  defend- 
ant' guilty,  each  juryman  should  be  led  to 
a  clear  conviction  of  his  guilt. 

[3]  3.  At  a  post  mortem  examination  of 
the  body  of  Floris  Lewis  conducted  by  the 
defendants  the  uterus  was  removed  and  plac- 
ed in  a  jar  of  alcohol.  At  the  trial  they 
produced  what  they  represented  to  be  the 
same  jar  and  contents,  together  with  evi- 
dence that  its  appearance  showed  that  the 
uterus  was  not  that  of  a  woman  who  had 
been  pregnant  The  court  told  the  Jury  in 
substance  that  in  order  for  the  testimony  of 
experts  concerning  the  appearance  of  the 
uterus  to  have  weight  with  them  they  must 
first  find  from  the  evidence  that  no  substitu- 
tion had  been  made,  that  the  organ  produced 
was  the  one  taken  from  the  body,  and  that 
it  had  not  been  tampered  with,  but  had  been 
exhibited  to  the  witnesses  in  the  same  con- 
dition as  when  first  removed.  This  instruc- 
tion is  complained  of,  not  as  involving  any 
incorrect  statement  of  a  principle  of  law,  but 
as  objectionable  because  It  singled  out  for 
comment  one  particular  feature  of  the  tes- 
timony, and  suggested  to  the  Jury  that  the 
court  itself  suspected  substitution  or  altera- 
tion. Granting  that  the  specific  reference 
to  the  question  of  the  genuineness  of  the 
exhibit  was  open  to  the  objection  stated,  it 
would  not  in  itself  Justify  a  reversal.  In 
State  v.  Tawney,  81  Kan.  162,  106  Pac.  218, 
136  Am.  St  Rep.  355,  which  is  cited  in  be- 


half of  the  defendants  in  this  connection, 
the  conviction  was  set  aside  on  account  of 
the  erroneous  exclusion  of  evidence,  the 
materiality  of  which  was  enhanced  by  the 
instruction  there  considered.  Here  in  the 
cross-examination  of  one  of  the  defendants 
the  possibility  that  they  had  substituted  an- 
other uterus  for  that  of  Floris  Lewis  was 
dwelt  upon  at  some  length.  If  they  had 
done  so,  the  testimony  of  expert  witnesses 
to  whom  the  spurious  exhibit  was  shown  was 
so  obviously  immaterial  that  there  was  per- 
haps little  occasion  to  direct  the  Jury's  spe- 
cial attention  to  the  matter;  but,  on  the 
other  hand,  the  very  obviousness  of  the 
point  makes  it  unlikely  that  the  verdict 
was  Influenced  by  reference  to  it 

[4]  4.  Several  witnesses,  Including  the 
mother  of  Floris  Lewis,  were  permitted  to 
testify  that  Floris  had  told  them  that  she 
was  pregnant,  and  was  going  to  go  to  one 
of  the  defendants  for  an  operation  on  that 
account  This  evidence  is  objected  to  as 
incompetent  as  being  pure  hearsay.  It  has 
often  been  said  by  courts  and  text-writers 
that  such  testimony  is  admissible.  1  0.  J. 
325-326;  1  R.  C.  L.  84;  note,  35  L.  R.  A. 
(N.  S.)  1084;  People  v.  Fritch,  170  Mich. 
258,  136  N.  W.  403.  Some  of  the  decisions 
on  which  these  statements  are  founded  were 
influenced  by  special  circumstances  not  here 
present  and  it  may  be  that  even  if  the 
usual  rule  favors  the  admission  of  such  evi- 
dence, it  is  not  of  universal  application.  Be- 
cause of  the  particular  facts  of  the  present 
case  we  think  no  prejudicial  error  was  com- 
mitted in  this  regard,  whatever  view  is  tak- 
en of  the  general  principle. 

Floris  was  married  October  12, 1916.  Her 
husband  deserted  her  November  10th.  On 
December  6,  1916,  she  left  her  home  at 
Forgan,  Okl.,  with  her  mother,  and  went 
to  Pratt,  Kan.,  where  she  put  herself  in  the 
hands  of  the  defendants.  An  operation  of 
some  character  was  performed  on  her  by 
them  December  8th.  She  died  December 
20th.  Her  mother  testified  that  her  men- 
struation had  ceased  in  November;  that  she 
had  morning  sickness;  that  her  face  was 
full  and  her  breasts  enlarging;  that  she 
had  the  usual  symptoms  of  pregnancy.  The 
further  statement  that  her  daughter  had 
said  she  was  pregnant  added  nothing  ma- 
terial to  this.  Matters  had  not  progressed 
far  enough  so  that  the  daughter  could  be 
sure  of  her  condition— she  could  merely  give 
her  opinion.  There  was  a  direct  issue  of 
veracity  between  the  state's  witnesses  and 
the  defendants'  on  the  subject  If  the  moth- 
er's story  of  the  proceedings  at  the  hospi- 
tal was  true,  her  daughter  was  pregnant 
and  the  defendants  discussed  the  matter 
with  her  on  that  basis. 

If  incompetent  evidence  was  admitted  to 
the  effect  that  Floris  had  said  that  she  was 
pregnant  and  was  going  to 'the  defendants 
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on  that  account,  it  was  not  prejudicial,  be- 
cause that  fact  was  as  consistent  with  the 
story  told  by  the  defendants  as  with  the 
theory  of  the  prosecution.  Their  own  ver- 
sion of  the  affair  was  that  while  Floris  was 
really  suffering  from  gonorrhea,  and  knew 
It,  she  had  led  her  mother  and  neighbors 
to  believe  that  she  was  pregnant,  and  that 
she  was  going  to  Pratt  to  see  the  defend- 
ants on  that  account,  her  purpose  being  to 
conceal  the  fact  that  she  had  a  venereal  dis- 
ease. The  defendant's  testimony  was  to  the 
effect  that  the  mother  supposed  her  daughter 
to  be  pregnant  until  the  day  of  the  opera- 
tion; that  her  daughter  had  said  that  she 
did  not  want  her  mother  to  know  that  she 
had  gonorrhea;  that  "the  people  at  Forgan 
thought  she  was  in  a  family  way,  and  her 
mother  knew  no  different."  On  cross-ex- 
amination of  Floris'  father  the  defendants 
brought  out  as  original  evidence  the  fact 
that  she  had  told  him  she  was  pregnant,  in 
view  of  these  considerations  we  regard  it 
as  clear  that,  eVen  assuming  the  incompe- 
tence of  evidence  that  Floris  had  said  she 
was  pregnant,  no  substantial  prejudice  could 
have  resulted  to  the  defendants  from  its 
admission. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  152) 

PATRICK  y.  BOARD  OF  COM'RS  OF  HAS- 
KELL COUNTY  et  aL    (No.  22428.) 

(Supreme  Court  of  Kansas.  June  19, 1919.) 

(Syllabus  by  the  Court) 

1.  Oouirrrss  «=»196(3)— Removal  or  County 
Skat— Election— Injunction. 

A  taxpayer  may  maintain  an  action,  under 
section  265  of  the  Code  of  Civil  Procedure  (Gen. 
St.  1916,  |  7163),  as  amended  by  Laws  1917, 
c.  247,  to  enjoin  the  removal  of  a  county  seat, 
where  that  removal  is  attempted  to  be  made 
in  obedience  to  an  election  held  under  an  un- 
constitutional law,  and  would  result  in  the  levy 
of  a  tax  to  provide  county  buildings  and  to  pay 
the  expense  of  such  removal. 

2.  Counties  oJ=»  196(7)— Removal  of  County 
Seat  —  Injunction  —  Allegations  and 
Pboof. 

To  maintain  an  action  under  section  265 
of  the  Code  of  Civil  Procedure  (Gen.  St  1915, 
I  7168),  as  amended  by  Laws  1917,  c  247),  it 
is  not  necessary  for  the  plaintiff  to  allege  or 
prove  that  he  has  no  other  adequate  remedy,  or 
that  his  injury  would  be  irreparable;  it  is 
sufficient  to  allege  and  prove  the  facts  which  the 
statute  sets  forth. 

8.  Counties  «=>196<3)— Removal  or  County 
Seat—  Election— Tempoeabt  Injunction. 
Where  a  county  seat  election  has  been  called, 
and  the  circumstances  are  such  that,  after  the 


result  of  the  election  has  been  ascertained,  the 
county  seat  may  be  moved  before  any  injunction 
can  be  served,  an  action  to  prevent  the  removal 
of  the  county  seat  may  be  commenced,  and  a 
temporary  injunction  may  be  served,  before  the 
election  is  held. 

4.  Statutes  <g=>76(l)  —  Special  Law  —  Con- 
stitutionality. 

That  part  of  chapter  161  of  the  Laws  of 
1919  which  reads,  "Provided-,  in  counties  hav- 
ing a  population  of  less  than  two  thousand  and 
having  a  county  seat  not  located  on  any  rail- 
road, and  where  at  an  election  for  that  purpose 
the  vote  heretofore  cast  in  fa*or  of  the  removal 
of  the  county  seat  was  more  than  a  majority  of 
the  votes  cast,  then  in  that  event  another  elec; 
Hon  may  be  called  at  any  time  within  two  years 
after  the  date  of  such  former  election,  and  it 
shall  only  require  a  vote  of  a  majority  of  the 
legal  electors  voting  at  such  election  to  relocate 
the  county  seat  and  remove  it  from  such  place, 
and  the  board  of  county  commissioners  shall 
upon  the  petition  of  three-fifths  of  the  legal 
electors  of  such  county  order  an  election  for 
the  relocation  of  such  county  seat,"  is  uncon- 
stitutional, for  the  reason  that  it  violates  section 
17  of  article  2  of  the  Constitution ;  it  is  a  spe- 
cial law  where  a  general  law  can  be  made  ap- 
plicable. 

5.  Constitutional  Law  <8=>45 — OoNSTrru- 
tionality— Special  Law. 

It  is  the  duty  of  the  courts  to  uphold  a  stat- 
ute rather  than  to  declare  it  unconstitutional; 
but,  if  it  is  repugnant  to  the  Constitution,  it 
is  the  duty  of  the  courts  to  declare  the  statute 
invalid,  and,  if  a  special  act  has  been  passed 
where  a  general  law  can  be  made  applicable,  the 
courts  most  so  declare. 

6.  Constitutional  Law  <s=>48— Removal  or 
County  Seat— Special  Act— Construction. 

Where  the  language  of  an  act  providing  for 
an  election  for  the  removal  of  a  county  seat 
shows  that  the  Legislature  intended  that  act 
should  apply  to  but  one  county,  and  the  act  is 
thereby  rendered  unconstitutional,  that  language 
will  not  be  changed  by  construction  so  as  to 
make  it  apply  to  other  counties,  and  thus  re- 
move Its  invalidity. 

Appeal  from  District  Court,  Haskell 
County. 

Action  for  injunction  by  James  S.  Patrick 
against  the  Board  of  County  Commissioners 
of  Haskell  County  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
and  the  injunction  granted. 

Clad  Hamilton  and  Clay  Hamilton,  both 
of  Topeka,  for  appellant, 

Wm.  Easton  Hutchison,  of  Garden  City, 
C.  G.  Dennis,  of  Sublette,  and  a  R.  Hope,  of 
Garden  City,  for  appellees. 

MARSHALL,  J.  On  May  2, 1919,  the  plain- 
tiff commenced  this  action  to  enjoin  the  de- 
fendants from  moving  the  county  seat  of 
Haskell  county  after  an  election  to  be  held 
on  May  15,  1919.    The  election  was  called 
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under  chapter  161  of  the  Laws  of  1919.  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ants, and  the  plaintiff  appeals. 

[1]  1.  The  plaintiff's  right  to  maintain  the 
action  Is  not  directly  challenged,  but  the 
defendants,  to  uphold  the  judgment,  present 
questions  which  indirectly  Involve  that  right. 
The  statute  under  which  •  the  action  was 
brought  reads  in  part  as  follows: 

"An  Injunction  may  be  granted  to  enjoin  the 
illegal  levy  of  any  tax,  charge  or  assessment,  or 
the  collection  of  any  illegal  tax,  charge  or  assess- 
ment, or  any  proceeding  to  enforce  the  same,  or 
to  enjoin  any  puMic  officer,  board  or  body  from 
entering  into  any  contract  or  doing  any  act  not 
a  authorized  by  law  that  may  result  In  the  crea- 
'tion  of  any  public  burden  or  the  levy  of  any 
illegal  tax,  charge  or  assessment;  and  any  num- 
ber of  persons  whose  property  is  or  may  be  af- 
fected by  a  tax  or  assessment  so  levied,  or  whose 
burdens  as  taxpayers  may  be  increased  by  the 
threatened  unauthorized  contract  or  act,  may 
unite  in  the  petition  filed  to  obtain  such  injunc- 
tion." Civ.  Code,  f  265  (Gen.  St  1916,  |  7163), 
amended  by  Laws  1917,  c  247. 

This  court  has  declared  a  number  of  times 
that  any  person  whose  property  may  be  affect- 
ed may  enjoin  any  board  or  body  from  doing 
any  act  not  authorized  by  law,  which  act  may 
result  In  the  levy  of  any  illegal  tax  on  that 
property.  Bunker  v.  Hutchinson,  74  Kan. 
651,  87  Pac.  884;  Gas  Co.  v.  Railway  Co., 
74  Kan.  661,  87  Pac.  883;  Meistrell  v.  Ellis 
County,  76  Kan.  319,  323,  91  Pac.  65 ;  Hartz- 
ler  v.  City  of  Goodland,  97  Kan.  129, 154  Pac. 
265 ;  Stevenson  v.  Shawnee  County,  98  Kan. 
671,  159  Pac.  5;  Abraham  v.  Weister,  103 
Kan.  162,  172  Pac.  998. 

The  removal  of  a  county  seat  would  result 
in  the  levy  of  a  tax  to  provide  county  build- 
ings and  to  pay  the  expense  of  that  removal ; 
therefore  the  plaintiff  can  maintain  this  ac- 
tion. 

[2]  2.  The  defendants  contend  "that  in- 
junction cannot  be  maintained  If  there  is  any 
other  adequate  remedy  at  law,"  and  that  "the 
Invariable  rule  Is  that  the  injury  must  be 
irreparable  before  injunction  will  lie."  These 
contentions  ignore  section  265  of  the  Code  of 
Civil  Procedure.  That  section  gives  a  reme- 
dy to  a  taxpayer  against  any  action,  by  any 
board  or  officer,  that  will  result  in  the  crea- 
tion of  any  illegal  tax.  This  court,  in  the 
cases  cited  supra,  has  said  that  a  taxpayer 
may  maintain  such  an  action.  A  statement 
of  the  allegations  contained  in  the  petition 
in  several  of  these  cases  is  set  out  in  the 
opinions  therein.  The  allegation  that  the 
plaintiff  has  no  other  adequate  remedy  at 
law,  or  that  he  will  suffer  Irreparable  in- 
jury if  an  injunction  be  not  granted,  is  not 
found  in  either  of  these  opinions. 

Where  a  statute  gives  a  right  of  action,  it 
is  sufficient  to  allege  in  a  petition,  in  an  ac- 
tion under  the  statute,  those  facts  which  the 
statute  itself  sets  forth  as  the  circumstances 
under  which  ah  action  may  be  maintained. 


(Kan. 

When  those  facts  are  alleged,  a  cause  of  ac- 
tion is  stated.  Roselle  v.  Klein,  42  App.  Div. 
816,  59  N.  T.  Supp.  94;  Ayers  et  aJ.  v.  Law- 
rence et  al.,  59  N.  T.  192;  County  of  Rock 
Island  v.  Union  Printing  Co.;  71  111.  App. 
636;  31  Cyc.  115;  10  Encyc  Pleading  and 
Practice,  943. 

In  Abrahams  v.  School  District,  97  Kan. 
325,  327, 155  Pac.  16,  this  court  said: 

"It  is  said  that  the  plaintiffs  had  a  remedy  by 
way  of  contest  of  the  election.  If  so,  the  rem- 
edy was  not  exclusive  of  that  afforded  the  plain- 
tiffs as  taxpayers  by  section  265  of  the  Civil 
Code." 

If  the  defendant's  argument  is  correct,  the 
statute  does  not  mean  what  it  says,  for  the 
reason  that,  when  a  person  alleges  facts 
which  bring  him  within  the  statute,  he  has 
not  stated  a  cause  of  action;  he  must  go 
farther  and  allege,  and  consequently  prove, 
that  he  has  no  adequate  remedy  at  law,  and 
that  he  will  suffer  irreparable  Injury.  To 
give  effect  to  the  statute,  litigants  must  be 
permitted  to  prosecute  actions  under  it, 
even  if  they  have  another  adequate  remedy, 
and  even  if  they  do  not  sustain  irreparable 
injury. 

The  defendants  cite,  among  other  cases, 
Lai  the  v.  McDonald,  12  Kan.  340,  where 
this  court  said: 

"It  is  a  general  rule  of  equity,  with  some  ex- 
ceptions, however,  that  courts  of  equity  will  not 
grant  relief  where  the  party  has  a  plain  and 
adequate  remedy  at  law." 

An  action  under  section  265  of  the  Code  of 
Civil  Procedure  is  one  under  the  exceptions 
mentioned  in  Laithe  v.  McDonald. 

In  criminal  pleading,  where  the  statute 
creates  an  offense  and  sets  out  the  facts 
which  constitute  it,  an  information  that  fol- 
lows the  language  of  the  statute  is  good. 
State  v.  Buis,  83  Kan.  273,  111  Pac.  189.  The 
same  rule  of  pleading  should,  and  does,  ap- 
ply in  civil  actions. 

[3]  3.  The  present  action  was  tried,  the 
judgment  was  rendered,  the  appeal  was  tak- 
en, and  a  stay  order  was  granted  before  the 
election  was  held.  The  defendants  contend 
that  the  contingency  on  which  an  injunction 
might  be  granted  did  not  occur  until  after 
the  election.  Stated  in  other  words,  the  de- 
fendants contend  that  the  action  was  pre- 
maturely brought.  The  petition  undertook  to 
allege  facts  justifying  the  bringing  of  the 
action  before  the  election.  The  election  was 
called  for  Thursday,  May  15th;  the  board  of 
canvassers  would  meet  on  Saturday,  May 
17th;  and  the  result  would  probably  be  de- 
clared on  that  day.  If  the  defendants  had 
been  as  deeply  Interested,  and  would  have 
acted  as  promptly  as  interested  parties  have 
acted  in  the  past  in  county  seat  contests, 
the  county  seat  would  have  been  moved  be- 
fore any  kind  of  an  injunction  could  have 
I  been  served,  and  the  liability  of  the  county 
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for  county  buildings  and  for  the  expense  of 
moving  might  have  become  fixed.  A  more 
difficult  question  would  then  have  been  pre- 
sented for  solution,  and  the  plaintiff's  rights 
might  have  been  defeated.  Under  the  cir- 
cumstances, this  court  will  not  say  that  the 
contingency  giving  the  plaintiff  the  right  to 
an  injunction  had  not  occurred,  and  will  not 
say  that  the  action  was  prematurely  brought. 
These  are  not  questions  of  fact  which  were 
determined  by  the  trial  court  in  favor  of  the 
defendants,  but  are  questions  of  law  which 
this  court  will  review. 

[4]  4.  The  plaintiff  attacks  the  validity  of 
the  law  under  which  the  election  was  called. 
Laws  1910,  c  16L  The  title  of  the  act 
reads: 

"An  act  to  amend  section  2897  of  the  General 
statute*  of  1915  and  to  repeal  said  original  sec- 
tion." 

The  section  amended  provided  for  county 
seat  elections,  and  prescribed  restrictions 
thereon.  The  amendment  to  the  section  is 
contained  in  a  proviso  which  reads: 

"Provided,  in  counties  having  a  population  of 
less  than  two  thousand  and  having  a  county 
seat  not  located  on  any  railroad,  and  where 
at  an  election  for  that  purpose  the  vote  here- 
tofore cast  in  favor  of  the  removal  of  the  coun- 
ty seat  was  more  than  a  majority  of  the  votes 
cast,  then  in  that  event  another  election  may 
be  called  at  any  time  within  two  years  after 
the  date  of  such  former  election,  and  it  shall 
only  require  a  vote  of  a  majority  of  the  legal 
electors  voting  at  such  election  to  relocate  the 
county  seat  and  remove  it  from  such  place,  and 
the  board  of  county  commissioners  shall  upon 
the  petition  of  three-fifths  of  the  legal  electors 
of  such  county  order  an  election  for  the  reloca- 
tion of  such  county  seat." 

The  plaintiff  argues  that  the  amendment 
violates  section  17  of  article  2  of  the  state 
Constitution.  That  section  reads: 

"All  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state;  and  in 
all  cases  where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted;  and 
whether  or  not  a  law  enacted  is  repugnant  to 
this  provision  of  the  Constitutution  shall  be 
construed  and  determined  by  the  courts  of  the 
state." 

Prior  to  1906  that  section  read: 

"AH  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state;  and 
in  all  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 

In  Anderson  v.  Cloud  County,  77  Kan.  721, 
731,  95  Pac.  588,  586,  this  court  said: 

"It  has  been  estimated  that  fully  one-half 
of  the  laws  enacted  by  the  state  Legislatures 
in  recent  years  have  been  special  laws.  Since 
1859  the  rapid  growth  of  cities  and  towns  has 
produced  so  many  changes  in  social  and  economic 
conditions,  and  added  so  much  to  the  complex 
necessities  of  local  communities,  that  the  de- 
mand upon  Legislatures  for  this  species  of  class 


legislation  has  increased,  and  the  evil  effects 
have  multiplied.  The  Legislature  of  1905,  which 
differed  in  this  respect  but  little  from  its  prede- 
cessors, passed  no  less  than  25  special  acts  re- 
lating to  bridges,  and  85  fixing  the  fees  of  offi- 
cers in  various  counties  and  cities.  Out  of  a 
total  of  527  chapters,  more  than  half  are  spe- 
cial acts.  This  does  not  include  appropriation 
laws,  which  from  their  nature  are  inherently 
special.  The  first  act  passed  by  this  Legisla- 
ture declared  a  certain  young  woman  the  adopt- 
ed child  and  heir  at  law  of  certain  persons. 
Others  changed  the  names  of  individuals.  Many 
granted  valuable  rights  and  privileges  to  private 
corporations.  Hundreds  granted  special  favors 
to  municipal. corporations,  and  many  others  con- 
ferred special  privileges  upon  individuals.  Such 
were  the  conditions  which  induced  the  people 
at  the  general  election  in  1906  to  change  the 
Constitution  by  adopting  the  amendment  to 
section  17  of  article  2." 

The  amendment  of  the  Constitution  has 
checked  the  abuse,  but  has  not  stopped  it 

It  becomes  necessary  to  determine  whether 
or  not  this  amendment  to  the  general  statute 
Is  a  special  act  There  are  rules  for  deter- 
mining that  question.  The  most  of  them 
have  been  declared  In  cases  in  which  it  was 
argued  that  section  1  of  article  12  of  the 
Constitution  had  been  violated. 

The  rules  that  are  applicable  in  determin- 
ing the  validity  of  an  act  under  section  1  of 
article  12  of  the  Constitution  should  be  ap- 
plied in  determining  whether  an  act  is  gen- 
eral or  special  under  section  17  of  article  2. 
The  former  reads: 

"The  Legislature  shall  pass  no  special  act 
conferring  corporate  powers.  Corporations  may 
be  created  under  general  laws;  but  all  such 
laws  may  be  amended  or  repealed." 

In  City  of  Topeka  v.  Gillett,  82  Kan.  481, 
436,  4  Pac.  800,  803,  this  court  said: 

"We  now  come  to  the  more  particular  consid- 
eration of  the  act  in  controversy.  Is  it  gen- 
eral, or  is  it  special?  -  It  excludes  from  the 
scope  and  operation  of  its  provisions  all  private 
corporations;  all  public  corporations  except 
cities ;  all  cities  of  the  first  class ;  all  cities  of 
the  third  class;  all  cities  of  the  second  class 
except  such  as  have  a  population  of  6,000  and 
over ;  all  cities  not  obtaining  the  benefit  of  the 
act  within  58  days  after  its  passage;  all  cities 
not  giving  notice  under  the  act  within  14  days 
after  its  passage  or  within  10  days  after  its 
taking  effect;  and,  indeed,  excluding  all  cor- 
porations of  the  state  of  Kansas,  except  three 
cities,  to  wit,  Topeka,  Lawrence,  and  Atchison ; 
and  it  gives  to  these  three  cities  only  14  days 
after  its  passage  within  which  to  commence 
action  under  it,  and  only  58  days  after  its  pas- 
sage within  which  to  complete  such  action,  and 
at  the  expiration  of  that  time  the  law  ceases 
to  have  operation  and  becomes  ineffectual  and 
defunct.  At  the  time  when  this  act  was  passed, 
there  were  just  ten  cities  of  the  second  class 
in  the  state  of  Kansas;  and  this  act  excluded 
from  its  operation  all  these  cities  except  the 
three  cities  above  named— Topeka,  Lawrence, 
and  Atchison." 
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A  statute  granting  corporate  power  that 
can  apply  only  to  a  fixed  number  of  corpora- 
tions, and  cannot  possibly  at  any  time  apply 
to  any  other  corporation,  Is  ordinarily  re- 
garded as  special.  Cole  v.  Dorr,  80  Kan.  251, 
269,  101  Pac,  1016,  22  I*  R.  A.  (N.  S.) 
534;  Bull  v.  Kelley,  83  Kan.  597,  602,  112 
Pac.  133 ;  State  ex  rel.  v.  City  of  Lawrence, 
101  Kan.  225,  227,  165  Pac  826. 

The  mere  fact  that  a  statute  Is  general  in 
form  will  not  save  It  If  its  operation  and 
effect  are  necessarily  local  and  special.  State 
ex  rel.  v.  Kansas  City,  50  Kan.  508,  516,  31 
Pac.  1100. 

Another  proposition  must  be  disposed  of 
before  the  statute  can  be  declared  unconsti- 
tutional. That  proposition  Is:  Could  a  gen- 
eral county  seat  election  law  have  been  made 
applicable  to  Haskell  county?  Prior  to  the 
amendment  by  the  act  of  1919,  a  general 
law  was  applicable  to  that  county,  and  no 
reason  has  been  advanced  to  show  that  such  a 
Taw  cannot  now  be  made  applicable.  The 
location  of  county  seats  has  always  been  a 
matter  of  general  and  vital  Interest  In  this 
state.  The  subject  Is  one  that  should  be  con- 
trolled by  general  legislation,  and  It  can  be 
so  controlled.  A  particular  county  may  wish 
that  the  general  law  were  different,  so  as  to 
enable  that  county  to  change  or  retain  the 
location  of  the  county  seat;  but  the  desire 
of  a  county  to  have  a  different  law  does  not 
show  that  a  general  law  cannot  be  made  to 
apply. 

[I]  5.  The  defendants  Invoke  the  rule  that 
it  is  the  duty  of  the  court  to  uphold  the  law 
if  possible.  There  is  no  question  about  the 
rule.  It  has  been  declared  by  this  court  in 
a  number  of  instances ;  but,  if  an  act  of  the 
Legislature  is  repugnant  to  the  Constitution, 
it  is  the  duty  of  the  courts  to  declare  the  act 
invalid.  Mayberry  and  Others  v.  Kelly,  1 
'  Kan.  116.  The  record  of  that  duty  perform- 
ed will  be  found  in  many  volumes  of  the  re- 
ports of  this  court  The  amendment  to  sec- 
tion 17  of  article  2  of  the  Constitution  impos- 
ed an  additional  duty  on  the  courts.  They 
are  now  commanded  to  determine  whether 
a  general  law  can  be  made  applicable  when 
a  special  law  has  been  passed.  That  com- 
mand must  be  obeyed.  While  it  is  the  duty 
of  the  courts  to  uphold  laws  passed  by  the 
Legislature,  yet  it  is  just  as  much  the  duty 
of  the  courts  to  uphold  the  Constitution.  If 
the  statute  now  under  consideration  be  ap- 


proved, and  the  principle  followed  In  de- 
claring that  approval  Is  observed  in  the  fu- 
ture, the  amendment  concerning  special  laws 
will  be  of  no  effect,  for  the  reason  that  any 
school  district,  any  township,  any  city,  any 
county  in  the  state  desiring  to  accomplish 
anything  not  authorized  by  the  general  law 
can,  by  the  system  that  has  been  followed  in 
framing  the  present  act,  secure  the  enact- 
ment of  a  law  general  in  form,  but  special  in 
effect,  enabling  it  to  accomplish  its  purpose. 
Special  laws,  Instead  of  being  direct,  will  be- 
come general  In  form,  but  Indirectly  special, 
and  all  the  evils  of  special  legislation  that 
brought  about  the  amendment  to  section  17 
of  article  2  will  be  revived. 

[6]  6.  The  defendants  argue  that  the  word 
"heretofore"  In  the  questioned  part  of  the 
act,  should  be  read  "theretofore,"  and  thus 
avoid  the  objection  that  the  act  Is  special. 
The  language  used  by  the  Legislature  con- 
tains many  evidences  of  an  intention  to  re- 
strict the  law  to  Haskell  county.  It  was  one 
of  five  counties  that  had  a  population  of  less 
than  2,000,  and  one  of  six  counties  that  had 
a  county  seat  not  located  on  a  railroad :  but 
both  these  conditions  existed  in  only  three 
counties,  and  there  was  only  one  of  these 
counties,  Haskell,  that  more  than  two  years* 
prior  to  the  enactment  had  a  county  seat 
election  in  which  more  than  a  majority  of 
votes  cast  were  in  favor  of  the  removal  of 
the  county  seat  These  restrictions  show 
thatf  the  Legislature  intended  that  the 
amendment  to  section  2897  of  the  General 
Statutes  of  1915  should  apply  to  Haskell 
county,  and  to  that  county  alone.  If  we 
read  the  word  "heretofore"  as  though  it  were 
written  "theretofore,"  we  must  do  it  for  the 
purpose  of  construing  the  act  as  general,  and 
make  it  apply  to  two  counties  to  which  the 
Legislature  intended  that  it  should  not  apply. 
Even  if  the  change  were  made,  it  Is  not 
clear  that  the  objection  to  the  validity  of 
the  act  would  be  avoided. 

It  follows  that  the  amendment  Is  uncon- 
stitutional; that  the  election  was  illegally 
called  and  held ;  that  the  county  seat  should 
not  be  moved  under  that  election;  and  that 
the  Injunction  should  have  been  granted  by 
the  trial  court 

The  judgment  Is  reversed,  and  the  Injunc- 
tion is  granted. 

All  the  Justices  concurring. 
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BUSH  v.  CITY  OF  BELOIT  et  aL 

(No.  22172.) 

(Supreme  Court  of  Kansas.   Jane  7,  1919.) 

(SyUahu*  oy  the  Court.) 

L  Municipal  Cobpobations  «=>958,  977  — 
Taxation— Validity— Recovery. 
Where  a  city  of  the  second  class  levies  a 
tax  of  3  mills  on  the  dollar  for  general  revenue 
purposes,  under  section  11373  of  the  General 
Statutes  of  1915,  and  in  addition  thereto  levies 
a  tax  of  1%  mills  on  the  dollar  for  opening, 
widening,  and  bringing  to  grade  all  streets, 
avenues,  and  alleys,  and  for  building  bridges, 
culverts,  and  sewers,  and  for  footwalks  across 
streets,  avenues,  and  alleys,  and  levies  another 
and  additional  tax  of  three-fourths  of  a  mill 
on  the  dollar  for  paving  and  improving  the 
squares  and  areas  formed  by  the  crossing  of 
streets,  avenues,  and  alleys,  each  of  the  two 
taxes -last  named  is  excessive  and  illegal,  and, 
if  such  taxes  are  involuntarily  paid,  they  may 
be  recovered  by  the  taxpayer. 

2.  Municipal  Cobpobations  «3=>958— Cities 
of  Second  Class— Taxation— Statutes. 

Section  11873  of  the  General  Statutes  of 
.  1915  authorizes  cities  of  the  second  class  to 
levy  a  tax  of  3  mills  on  the  dollar  for  general 
city  purposes. 

3.  Taxation  <S=»541— Illegal  Tax— Recov- 
ery. 

Railway  Co.  ▼.  City  of  Humboldt,  87  Kan. 
1, 123  Pac.  727,  41  L.  R.  A.  (N.  S.)  175,  follow- 
ed concerning  the  collection  of  illegal  person- 
al property  taxes  paid  on  December  20th,  un- 
der protest. 

Appeal  from  District  Court,  Mitchell 
County. 

Action  for  injunction  by  B.  F.  Bush,  re- 
ceiver of  the  Missouri  Pacific  Railway  Com- 
pany, against  the  City  of  Beloit  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  enter  judgment  for  plaintiff. 

W.  P.  Waggener  and  J.  M.  Challiss,  both 
of  Atchison,  and  C.  L.  Kagey,  of  Beloit,  for 
appellant 

J.  E.  Tice  and  R.  L,  Hamilton,  both  of 
Beloit,  for  appellees. 

MARSHALL,  J.  The  plaintiff  seeks  to  en- 
join the  collection  ef  certain  taxes  levied  by 
the  city  of  Beloit  Judgment  was  rendered 
in  favor  of  the  defendants,  and  the  plaintiff 
appeals. 

In  1915,  the  city  of  Beloit  levied  a  tax  of 
3  mills  on  the  dollar  for  general  revenue 
purposes,  a  tax  of  1%  mills  on  the  dollar  for 
opening,  widening,  and  bringing  to-  grade  all 
streets,  avenues,  and  alleys,  and  for  build- 
ing* bridges,  culverts,  and  sewers,  and  for 
footwalks  across  streets,  avenues,  and  alleys, 


(181  P.) 


615 


and  a  tax  of  three-fourths  of  a  mill  on  the 
dollar  to  pay  for  paving  and  improving  the 
squares  and  areas  formed  by  the  crossing  of 
streets,  avenues,  and  alleys.  In  1916,  the  city 
levied  a  tax  of  3  mills  on  the  dollar  for  gen- 
eral revenue  purposes,  and  a  tax  of  1%  mills 
on  the  dollar  for  opening,  widening,  and  bring- 
ing to  grade  all  streets,  avenues,  and  alleys, 
and  for  building  bridges,  culverts,  and  sewers, 
and  for  footwalks  across  streets,  avenues, 
and  alleys. 

[1]  L  The  plaintiff  argues  that  the  taxes 
levied  for  opening,  widening,  and  bringing 
to  grade  the  streets,  avenues,  and  alleys,  and 
for  building  bridges,  culverts,  and  sewers, 
and  for  footwalks  across  streets,  avenues, 
and  alleys,  and  the  tax  to  pay  for  paving  and 
improving  the  squares  and  areas  formed  by 
the  crossing  of  streets,  avenues,  and  alleys, 
were  excessive.  The  plaintiff  cites  section 
11373  of  the  General  Statutes  of  1915,  and 
contends  that  it  limits  the  amount  that  may 
be  levied  by  a  city  for  all  the  purposes  named 
to  3  mills  on  the  dollar.  The  defendants  cite 
section  1715  of  the  General  Statutes  of  1915, 
and  contend  that  under  that  statute  the  limit 
is  placed  at  40  mills  on  the  dollar.  To  de- 
termine the  correctness  of  these  contentions, 
It  is  necessary  to  examine  a  number  of  laws. 
Section  1715  was  enacted  in  1872,  and  does 
not  appear  to  have  been  specifically  amended 
or  repealed  at  any  time.  That  section  reads: 

"At  no  time  shall  the  levy  of  all  city  taxes 
of  the  current  year  for  general  purposes,  ex* 
elusive  of  school  taxes,  exceed  four  per  cent! 
of  the  taxable  property  of  the  city  as  shown 
by  the  assessment  books  of  the  preceding 
year." 

It  is  well  known  that  for  years  property 
was  assessed  for  taxation  at  from  one-third 
to  one-fourth  its  actual  value.  Section  1715 
was  enacted  while  that  system  of  assessment 
was  followed  Under  that  system,  a  high 
limitation  on  the  taxing  power  was  necessary. 
In  1907,  the  Legislature  created  the  tax  com- 
mission, and  provided  for  the  assessment  of 
property  at  its  actual  value.  Laws  1907,  c. 
408.  That  law  has  since  been  amended  in 
a  number  of  particulars.  In  1909,  chapter 
245  of  the  Laws  of  1909  placed  limitations  on 
the  power  of  officers  of  taxing  districts  to 
levy  taxes.  The  law  covered  counties,  coun- 
ty high  schools,  cities  of  the  first,  second,  and 
third  classes,  and  the  school  boards  of  school 
districts.   Section  20  of  that  act  read : 

"The  authority  of  the  mayor  and  council  of 
cities  of  the  second  class  to  levy  taxes  as  pro- 
vided in  chapter  116,  Laws  of  1905,  chapter 
185,  Laws  of  1903,  and  chapter  104,  Laws  of 
1905,  is  hereby  limited  so  that  the  mayor  and 
council  of  any  such  city  shall  not  fix  a  rate 
of  levy  for  the  respective  purposes  in  excess 
of  the  following  named  rates:  For  general  rev- 
enue fund,  two  mills;   for  opening,  widening 
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and  bringing  to  grade  all  streets,  avennei  and 
alleys,  and  for  the  building  of  bridges,  culverts 
and  sewers,  and  for  foot-walks  across  streets, 
avenues  and  alleys,  one  mill;  for  park  con- 
tingent fund,  two-tenths  of  one  mill;  for  li- 
brary fund,  four-tenths  of  one  mill;  all  other 
levies  for  cities  of  the  second  class  which  are 
authorized  by  statutes  not  specifically  named  in 
this  section  are  hereby  limited  to  one-fifth  of 
the  rates  so  authorized:  Provided,  that  in 
cities  of  the  second  class  for  which  special 
acts  have  been  passed  the  limitations  of  this 
section  shall  not  apply  so  as  to  prevent  the 
raising  of  an  amount  for  the  general  revenue 
fund  of  such  cities  which  by  virtue  of  said 
special  acts  could  have  been  raised  in  the  tax 
year  of  1907  upon  the  assessed  valuation  of 
that  year." 

That  section  appeared  in  the  General  Stat- 
utes of  1909  as  section  9413,  and  was  amend- 
ed by  chapter  361  of  the  Laws  of  1915.  Sec- 
tion 11373,  Gen.  Stat  1915.  It  now  reada: 

"The  authority  of  the  mayor  and  the  council, 
and  mayor  and  commissioner,  of  all  cities  of 
the  second  class  to  levy  taxes  is  hereby  limited 
so  that  said  governing  bodies  shall  be  author- 
ized to  fix  a  rate  of  levy,  for  any  one  year,  for 
all  general  city  purposes— except  for  park  con- 
tingent fund  and  for  library  fund— not  to  ex- 
ceed three  (3)  mills  on  the  dollar.  They  are 
further  authorized  to  levy  for  park  contingent 
fund  not  to  exceed  two-tenths  of  one  mill  for 
any  one  year,  and  for  library  fund  not  to  ex- 
ceed four-tenths  of  one  mill  for  any  one  year. 
All  other  levies  for  cities  of  the  second  class, 
which  are  authorized  by  statute  and  not  specif- 
ically named  in  this  section,  are  hereby  limited 
to  one-fifth  of  the  rates  so  authorized.  In 
cities  of  the  second  class  for  which  special  acta 
have  been  passed  the  limitations  of  this  sec- 
tion shall  not  apply  so  as  to  prevent  the  rais- 
ing of  an  amount  for  the  general  revenue  fund 
of  such  cities,  which,  by  virtue  of  said  special 
acts  could  have  been  raised  in  the  tax  year 
of  1907  upon  assessed  valuation  of  that  year." 

Chapter  361  of  the  Laws  of  1915  had  be- 
come effective  before  the  ordinances  levying 
the  taxes  in  question  were  passed.  That  law 
gave  cities  of  the  second  class  authority  to 
levy  a  tax  of  3  mills  on  the  dollar  for  gen- 
eral city  purposes,  but  struck  out  the  author- 
ity to  levy  a  tax  for  opening,  widening,  and 
bringing  to  grade  all  streets,  avenues,  and 
alleys,  and  for  building  bridges,  culverts, 
and  sewers,  and  for  footwalks  across  streets, 
avenues,  and  alleys.  The  statute  evidently 
placed  the  power  of  cities  of  the  second  class 
to  levy  taxes  for  these  purposes  under  the 
authority  to  levy  taxes  for  all  general  city 
purposes. 

Chapter  245  of-  the  Laws  of  1909  declared 
unlawful  any  tax  in  excess  of  the  amounts 
therein  authorized,  and  provided  for  the 
punishment  of  any  officer  of  any  taxing  dis- 
trict who  should  violate  any  of  the  provisions 
of  the  act  The  effect  of  section  20  of  chap- 
ter 245  of  the  Laws  of  1909  was  to  repeal  sec- 
tion 1715  of  the  General  Statutes  of  1915,  and 
to  place  a  new  limitation  on  the  power  of 
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cities  of  the  second  class  to  levy  taxes  for 
general  revenue  purposes.  The  amendment 
of  section  20  of  chapter  245  of  the  Laws  of 
1909,  by  chapter  361  of  the  Laws  of  1915, 
did  not  revive  any  statute  that  had  been 
repealed.  Section  10973,  aubd.  1,  Gen.  Stat 
1915. 

The  law  giving  to  cities  power  to  levy  taxes 
for  general  revenue  purposes  and  for  street 
improvements  will  be  noticed.  In  1901,  the 
law  authorized  the  levy  of  5  mills  on  the 
dollar  "for  opening,  widening  and  bringing  to 
grade  all  streets,  avenues,  and  alleys,  and  for 
building  bridges,  culverts  and  sewers,  and  for 
footwalks  across  streets,  avenues  and  alleys." 
Section  972,  Gen.  Stat  190L  That  law  was 
first  amended  by  chapter  133  of  the  Laws  of 
1903,  and  was  again  amended  by  chapter  116 
of  the  Laws  of  1905.  In  each  of  these  amend- 
ments, the  power  to  levy  a  6-mill  tax  for  the 
purposes  named  was  retained;  but  section 
20  of  chapter  245  of  the  Laws  of  1909  reduced 
the  tax  that  could  be  levied  for  these  pur- 
poses to  1  mill,  and  by  chapter  361  of  the 
Laws  of  1915  (section  11373,  Gen.  Stat  1915) 
the  power  to  levy  any  tax  specifically  for 
these  purposes  was  eliminated,  and  the  au- 
thority of  cities  of  the  second  class  to  levy 
taxes  therefor  was  placed  under  the  author- 
ity to  levy  taxes  for  general  city  purposes. 

It  follows  that  when  the  city  of  Belolt 
levied  a  tax  of  8  mills  on  the  dollar  for  gen- 
eral revenue  purposes,  It  had  no  authority  to 
levy  any  additional  tax  for  opening,  widen- 
ing, and  bringing  to  grade,  etc.,  or  for  the 
Improvement  of  squares  and  areas  formed  by 
the  crossing  of  streets,  etc.,  and  the  taxes  for 
these  purposes  were  illegal,  and  if  in- 
voluntarily paid,  tbey  may  be  recovered. 

[2]  2.  The  defendants  argue  that  chapter 
361  of  the  Laws  of  1915  is  purely  a  statute  of 
limitations,  and  does  not  authorize  the  levy 
of  any  tax.  They  do  not  read  the  statute 
correctly ;  it  authorizes  a  rate  of  3  mills  on 
the  dollar  for  general  city  purposes,  and  au- 
thorizes other  rates  for  other  purposes. 

[3]  3.  The  defendants  contend  that  even 
if  the  taxes  complained  of  were  illegal,  the 
plaintiff  cannot  recover  more  than  one-half 
of  the  amount  claimed,  for  the  reason  that 
the  taxes  were  paid  on  the  20th  day  of  De- 
cember of  each  year,  and  the  rebate  was 
thereby  secured.  The  plaintiff,  under  writ- 
ten protest  paid  the  taxes  on  those  dates. 
This  question  is  not  a  new  one.  In  Railway 
Co.  v.  City  of  Humboldt  87  Kan.  1,  123  Pac. 
727,  41  L.  R.  A.  (N.  9,)  175,  this  court  said: 

"Where  an  illegal  tax  is  levied  on  the  proper- 
ty of  a  taxpayer,  which  he  is  compelled  to  and 
does  pay,  it  is  to  be  regarded  as  an  involuntary 
payment  which  he  may  recover  back,  but  if  he 
pays  the  whole  of  such  tax  prior  to  December 
20th  of  that  year,  including  the  second  h\lf, 
due  in  June  of  the  following  year,  the  advance 
payment  made  to  obtain  a  rebate  is  deemed  to 
be  voluntary,  and  is  therefore  not  recoverable." 
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See,  also,  K.  P.  Ry.  Co.  v.  Comm'rs  of 
Wyandotte  County,  16  Kan.  587;  A.,  T.  &  S. 
F.  Rid.  Co.  v.  City  of  Atchison,  47  Kan.  712, 
28  Pac.  1000 ;  Railway  Co.  v.  Kansas  City,  92 
Kan.  300,  140  Pac.  1040. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  trial  court 
to  enter  judgment  for  the  plaintiff  for  the 
amount  paid  on  the  illegal  taxes  due  on 
December  20,  1915,  and  on  December  20, 
1916. 

All  the  Justices  concurring. 


(106  Kan.  154) 

STATE  ex  reL  COUNTY  ATTORNEY  v.  LA- 
MONT  et  al.    (No.  22296.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Byllabut  bp  the  Court.) 

L  Shools  and  School  Districts  <s=>22— 
Statuto  «=>73(1),  96(5),  122(4),  141(1)- 
subjbot  and  title — amendment — special 
Statute— Classification. 
Chapter  284  of  the  Laws  of  1917  is  held 
not  unconstitutional  because  of  the  insufficiency 
of  its  title,  the  application  of  certain  provisions 
of  other  acts,  the  amendment  of  certain  sec- 
tions of  another  statute,  the  classification  of 
rural  high  school  districts  or  the  basis  thereof, 
nor  because  the  act  is  special  or  of  unequal 
operation  throughout  the  state. 

2.  Constitutional  Law  $=»65— Delkoation 
of   Legislative  Power— Submission  to 
Vote— Schools. 
The  provisions  of  the  chapter  in  question 
touching  the  formation  of  rural  high  school  dis- 
tricts are  not  void  as  a  delegation  of  legislative 
power. 

8.  Schools  and  School  Districts  <s=>22— 
Public  Schools  in  Cities  or  Thtbd  Class 
—Repeal. 

Such  chapter  does  not  repeal  section  9175 
or  9176  of  the  General  Statute  of  1915. 

Appeal  from  District  Court,  Reno  County. 

Suit  for  injunction  by  the  State  of  Kansas, 
on  the  relation  of  the  County  Attorney  of 
Reno  County,  against  J.  J.  Lamont  and  oth- 
ers. Decree  for  plaintiff,  and  defendants  ap- 
peal, and  plaintiff  takes  a  cross-appeal.  Af- 
firmed. 

F.  Dumont  Smith,  of  Hutchinson,  for  ap- 
pellants. 

F.  L.  Martin,  John  M.  Martin,  W.  H.  Bur- 
nett, and  W.  F.  Jones,  all  of  Hutchinson,  for 
appellee. 

WEST,  J.  The  state,  on  the  relation  of 
the  county  attorney,  sought  to  enjoin  the  col- 
lection of  taxes  levied  for  the  rural  high 
school  located  at  Turon,  Kan.,  which  had 
been  organized  under  chapter  284  of  the  laws 
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of  1917,  and  to  disorganize  such  rural  high 
school  district.  It  was  alleged  that  a  peti- 
tion to  disorganize  had  been  presented  to 
the  board,  and  that  consideration  thereof  was 
refused. 

The  principal  ground  of  the  attack  was  the 
alleged  invalidity  of  chapter  284.  The  court 
held  this  act  valid  and  held  that  when  the 
petition  for  disorganization  was  presented 
the  statutory  time  therefor  had  passed,  and 
that  the  provisions  of  the  chapter  touching 
the  disorganization  of  a  district  formed  be- 
fore the  passage  of  the  act,  did  not  apply.  It 
was  found  that  certain  common  school  grades 
were  being  taught,  and  the  use  of  the  rural 
high  school  funds  for  such  purposes  was  en- 
joined. Aside  from  this,  the  court  held  for 
the  defendants  and  divided  the  costs  between 
the  parties. 

The  district  appeals  from  tile  order  grant- 
ing the  Injunction,  and  the  plaintiff,  in  a 
cross-appeal,  insists  upon  the  invalidity  of 
chapter  284.  In  their  reply  brief,  the  de- 
fendants state  that  the  state  board  of  educa- 
tion has,  since  the  decision,  expressly  author- 
ized the  teaching  of  certain  elementary 
grades  as  provided  by  section  7  of  the  act 
in  question.  Assuming  this  to  be  correct,  the 
injunction  order  was  proper  when  made,  but 
would  seem  now  to  have  spent  its  force. 

[1]  This  leaves  the  validity  of  the  statute 
for  consideration.  One  ground  of  the  attack 
Is  that  the  title  contains  more  than  one  sub- 
ject, clearly  expressed;  another,  that  It  at- 
tempts to  apply  the  provisions  of  an  act  of 
1905  and  its  amendments,  and  seeks  to  amend 
chapter  311  of  the  Laws  of  1915  without  re- 
enactment;  also  that  the  classification  is 
bad,  and  that  the  statute  is  not  one  of  equal 
operation  throughout  the  state. 

The  title  of  the  act  relates  to  rural  high 
school  districts,  and  amends  nearly  all  of 
chapter  811  of  the  Laws  qf  1915  which  was 
an  act  relating  to  the  establishment  of  rural 
high  school  districts,  so  that  thus  far  the 
title  contains  but  one  general  subject  Then 
comes  the  clause: 

"Providing  that  the  provisions  of  chapter  897 
of  the  Laws  of  1905  with  amendments  thereto 
shall  apply  to  rural  high  school  districts.  *  *  *  " 

The  features  of  these  provisions  sought  to 
be  applied  to  the  rural  high  school  are  the 
certification  and  apportionment  of  taxes  be- 
tween high  school  districts  and  common 
school  districts  which  send  pupils  thereto. 
This  Is  made  plain  by  section  8  of  chapter 
284  which,  after  applying  these  provisions 
(including  chapter  272  of  the  Laws  of  1911, 
relating  to  joint  high  school  districts)  pro- 
vides: 

"That  the  rural  high  school  board  may  levy 
a  tax  as  provided  in  section  3  of  this  act  for  the 
purposes  therein  mentioned  to  supplement  the 
amount  which  may  be  apportioned  to  said 
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rural  high  school  district  from  the  county  high 
school  fond." 

Section  9  has  reference  to  the  duties  of 
the  county  treasurer  to  pay  over  to  the  treas- 
urer of  rural  high  school  districts  the  proper 
proportion  of  the  high  school  funds  in  accord- 
ance with  the  act  of  1905,  and  its  amend- 
ments, while  this  method  of  legislation  is 
awkward  and  not  to  be  commended,  it  can- 
not be  said  to  violate  any  part  of  the  Consti- 
tution, as  It  amounts  merely  to  a  direction  to 
the  proper  officials  to  treat  a  rural  high 
school  district  the  same  in  the  respects  in- 
dicated as  they  would  have  to  treat  a  com- 
mon school  district  under  the  act  of  1905, 
and  its  amendments. 

The  amendment  and  repeal  of  certain  sec- 
tions of  the  act  of  1915,  relating  to  rural 
high  school  districts,  do  not  impair  the  valid- 
ity of  the  act. 

The  act,  by  its  own  terms,  applies  to  any 
territory  containing  not  less  than  16  square 
miles,  and  comprising  one  or  more  townships, 
or  parts  thereof,  the  boundaries  of  such  terri- 
tory having  been  approved  by  the  county 
superintendent  of  public  instruction,  or  when 
the  superintendents  of  two  or  more  counties 
fail  to  agree,  by  the  state  superintendent. 
Section  8  provides  that  if  the  territory  con- 
tains an  Incorporated  town  or  city  of  more 
than  500,  certain  petitions  shall  be  prereq- 
uisite, and  a  certain  majority  of  voters  in 
and  out  of  such  city.  We  do  not  see  how 
this  fails  to  have  uniform  operation  through- 
out the  state,  or  can  be  deemed  a  special  act. 
Neither  does  the  population  of  the  incorpo- 
rated town  or  city,  flxeti  by  the  statute  as  a 
basis  for  certain  proceedings,  amount  to  an 
unreasonable  or  baseless  classification,  but 
is  within  the  fair  exercise  of  legislative  dis- 
cretion. It  is  said  that  the  change  In  the 
required  population  from  300  In  the  act  of 
1915  to  500  in  the  present  act  was  made  be- 
cause cities  having  more  than  300  or  leas 
than  500  "desired  to  organize  a  large  num- 
ber of  sections  into  a  rural  high  school  dis- 
trict, for  the  purpose  of  compelling  them  to 
support  a  city  high  school.  The  act,  instead 
of  being  one  for  rural  communities,  to  organ- 
ize a  rural  high  school  and  locate  it  some- 
where in  the  rural  community,  thus  becomes 
an  act  by  which  cities  can  compel  a  rural 
community  to  support  and  maintain  a  city 
high  school."  The  petition  alleges  that  Turon 
has  more  than  500  inhabitants,  but  the  opin- 
ion of  the  court  below  states  that  It  was  ad- 
mitted that  it  has  less  than  500  inhabitants. 
This  would  leave  the  required  territory,  in- 
cluding Turon,  free  from  the  restriction,  re- 
quiring a  separate  petition  and  a  separate 
vote,  but  there  Is  nothing  on  the  face  of  the 
statute  to  Indicate  a  legislative  intention 
simply  to  burden  this  one  vicinity  with  the 
expense  of  a  city  high  school,  for  there  are, 
doubtless,  many  others  in  the  state  similarly 
suaated.    Neither  is  there  anything  to  show 


any  wrongful  motive  or  object  sought  to  be 
accomplished. 

[2]  It  is  contended  that  the  electors  of  a 
certain  territory  are  given  authority  to  form 
a  rural  high  school  district,  and  that  the  act 
is  void  because  it  delegates  legislative  power. 
The  Constitution,  article  6,  f  2,  prescribes 
that— 

"The  Legislature  shall  encourage  the  promo- 
tion of  intellectual,  moral,  scientific  and  agricul- 
tural improvement,  by  establishing  a  uniform 
system  of  common  schools,  and  schools  of  a 
higher  grade,  embracing  normal  preparatory, 
collegiate  and  university  departments." 

Notwithstanding  the  case  of  Hutchinson 
v.  Leimbach,  68  Kan.  37,  74  Pac  598,  63  L. 
R.  A.  630,  104  Am.  St.  Rep.  384,  holding  an 
act  void  which  provided  that  one  or  more  per- 
sons could  practically  compel  an  order  by  the 
court  to  vacate  property  in  a  city,  and  Com'ra 
of  Wyandotte  County  v.  Abbott,  52  Kan. 
148,  34  Pac.  416,  holding  an  act  void  because 
delegating  to  certain  persons  the  power  to 
tax  a  given  territory  for  road  purposes,  the 
Legislature  has  for  many  years  made  pro- 
visions for  the  formation  of  various  high 
schools  and  high  school  districts  upon  the 
petition  of  the  electors  of  a  given  territory. 
It  may  be  said  by  these  enactments  to 
furnish  legislation  by  which  such  electors, 
Instead  of  being  compelled,  are  given  the 
choice  to  assume  the  burden  of  such  high 
school  concerns.  Similar  enactments  have 
been  tacitly  recognized  as  constitutional 
Reese  v.  Hammond,  94  Kan.  459,  146  Pac 
997;  Fisher  v.  Beck,  99  Kan.  180,  160 
Pac.  1012.  Whatever  may  be  the  proper 
definition  of  legislative  power,  the  grant- 
ing rather  than  the  exercising  of  author- 
ity for  certain  persons  to  form  themselves 
Into  a  school  district  would  seem  to  be 
within  its  meaning.  In  Hill  v.  Johnson 
County,  82  Kan.  813,  109  Pac.  163,  a  "rock 
road  law"  was  held  valid,  notwithstanding 
such  highway  could  be  established  by  60  per 
cent,  of  the  landowners  along  the  line  who 
owned  50  per  cent,  of  the  land  to  be  taxed, 
upon  a  finding,  however,  by  the  board  that 
the  road  was  to  be  a  public  utility.  In  Rail- 
road Co.  v.  Leavenworth  County,  89  Kan.  72, 
130  Pac.  855,  holding  the  Drainage  Act  of 
1905,  chapter  215,  valid,  it  was  said  in  the 
opinion: 

"The  operation  of  the  law  does  not  depend  on 
the  will  of  the  petitioners,  but  it  is  the  will  of 
the  Legislature  which  is  to  be  put  in  force  when 
the  board  of  county  commissioners  find  that  the 
prescribed  conditions  exist  within  the  district 
which  the  petitioners  ask  to  have  incorporated." 
89  Kan.  79,  130  Pac.  857. 

So  it  may  be  said  here  that  the  will  of 
the  petitioners  does  not  govern,  but  when  the 
provision  made  by  the  Legislature  is  accepted 
by  the  electors  themselves  by  the  proper 
vote,  it  becomes  operative.  The  Legislature 
gives  them  permission  to  form  themselves  in- 
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to  such  district,  and  when,  by  the  proper 
election,  they  avail  themselves  of  this  per- 
mission, they  are  not  exercising  legislative 
power,  hut  merely  accepting  a  privilege  con- 
ferred by  a  proper  exercise  of  such  power. 
Such  granted  permission  is  one  means  by 
which  the  Legislature  has  seen  lit  to  obey 
the  constitutional  mandate  to  promote  edu- 
cation, and  such  provision  is  not  a  violation 
of  the  Constitution. 

Again,  no  rural  high  school  district  can 
thus  be  formed  unless  its  boundaries  be  first 
approved  by  the  official  at  the  head  of  the 
county  school  system,  and,  as  the  failure'  or 
refusal  of  the  superintendent  to  approve  be- 
comes a  prerequisite  and  essential  constit- 
uent of  the  scheme,  without  which  the  de- 
sires and  efforts  of  the  petitioners  and  elec- 
tors are  fruitless.  So  it  cannot  be  said  that 
the  will  proceeds  from  the  petitioners  or  elec- 
tors alone,  and  not  from  the  Legislature. 

[3]  It  Is  argued  that  under  this  act  the 
petitioners  were  authorized  to  violate  the 
provisions  of  sections  9175  and  0176  of  the 
General  Statutes  of  1915,,  and  places  cities  of 
the  third  class,  or  portions  of  them,  in  other 
districts,  but  as  the  trial  court  well  remarked 
in  its  opinion,  these  sections  have  reference 
to  common  schools  and  not  to  high  schools, 
and  there  is  nothing  in  the  act  complained 
of  which  even  attempts  to  authorize  the  de- 
fendant board  to  place  Turon  in  more  than 
one  common  school  district 

The  decree  is  affirmed.  \ 

All  the  Justices  concurring. 


(105  Kan.  68) 

MISCHLICH  v.  MORRIS  &  CO. 
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(Syllabus  by  the  Court.) 

Master  and  Sebvant  €=>411%,  New,  vol. 

5A  Key-No.  Series— Denial  of  New  Trial— 

Discretion  or  Trial  Court. 
In  a  workmen's  compensation  case,  a  physi- 
cian and  surgeon  testified  for  defendant  that  he 
had  examined  the  plaintiff's  Injury,  and  that 
the  alleged  stiffness  of  the  ankle  was  accounted 
for  by  keeping  the  ankle  bandaged  and  failing 
to  exercise  it  At  the  defendant's  request,  the 
plaintiff  was  called  and  removed  his  shoe  and 
stocking.  The  physician  examined  it  in  the 
presence  of  the  jury,  and  testified  that  if  plain- 
tiff would  relax  the  muscle,  there  was  normal 
movement  but  that  plaintiff  was  holding  his 
ankle  rigid  by  his  own  will.  Thereupon  plain- 
tiffs counsel  asked  the  jurors  to  come  and  ex- 
amine plaintiff's  ankle  and  see  whether  or  not 
it  was -stiff.  Over  the  defendant's  objections, 
two  of  the  jurors  came  and  personally  examined 
the  ankle.  The  court  refused  the  defendant's 
request  that  the  jury  be  discharged.  Held,  that 
question  whether,  under  all  the  circumstances, 
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the  jury  should  have  been  discharged  was  hi 
the  sound  discretion  of  the  court;  that  there 
was  no  abuse  of  discretion  in  refusing  the  re- 
quest and  no  error  in  denying  a  new  trial. 

Dawson  and  Marshall,  JJ.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Wesley  Mischllch  against  Morris 
&  Co.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Keplinger  &  Trickett,  of  Kansas  City,  for 
appellant 

David  P.  Carson,  of  Kansas  City,  for  ap- 
pellee. 

PORTER,  J.  In  an  action  for  workmen's 
compensation,  plaintiff  recovered  judgment 
and-  the  defendant  appeals. 

The  plaintiff  claimed  that  on  the  10th  day 
of  October,  1915,  while  in  the  employ  of  the 
defendant  at  its  packing  house,  he  sustained 
an  injury  to  his  ankle  which  produced  a  stiff- 
ening and  hardening  of  the  bone,  described 
as  ankylosis;  that  the  injury  resulted  in  the 
loss  of  the  use  of  the  ankle  and  part  of  the 
leg;  and  that  the  condition  is  permanent 
He  testified  that  while  working  at  night  in 
charge  of  a  cold  storage  room,  he  stepped  up- 
on a  loose  board  which  broke,  causing  him  to 
fall  and  spraining  his  foot  and  ankle;  that 
he  did  not  return  to  work  for  three  weeks, 
when  he  worked  two  or  three  nights,  but  was 
unable  to  continue,  and  that  he  was  discharg- 
ed by  the  foreman;  that  it  was  a  year  and 
three  months  before  he  was  able  to  do  any 
work. 

The  defendant  sought  to  show  that  if 
plaintiff  suffered  any  accident,  he  sustained 
only  a  trifling  injury,  and  that  the  condition 
of  his  ankle  was  caused  by  keeping  it  con- 
stantly bandaged  and  by  the  failure  to  use  it 
The  defendant  also  contended  that  the  plain- 
tiff first  claimed  be  was  injured  on  October 
24th,  and  that  he  was  absent  from  work  not 
to  exceed  eleven  days,  and  was  discharged 
for  refusing  to  obey  orders.  One  of  the  wit- 
nesses for  the  defendant  was  its  general 
timekeeper,  who  produced  the  pay  rolls  of 
the  plant  for  the  last  six  months  of  the  year 
1915,  and  which  showed  that  the  plaintiff  re- 
ceived his  regular  wages  from  October  10th 
to  October  24th,  and  that  he  worked  from 
November  4th  until  December  2d,  when  he 
was  discharged.  The  timekeeper  testified 
that  when  a  man  reports  for  work  he  calls  at 
the  time  office  and  Is  given  a  check;  that 
after  he  has  completed  his  work  he  drops  the 
check  in  the  same  window  where  he  received 
it  in  the  morning  and  gets  credit  on  the  pay 
roll  for  the  work  he  has  performed.  The  de- 
fendant offered  the  evidence  of  several  of 
the  plaintiff's  neighbors  and  acquaintances 
to  impeach  his  reputation  for  veracity,  and 
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the  plaintiff  offered  rebuttal  testimony  to  sus- 
tain bis  reputation  In  this  respect. 

The  Jury  returned  a  verdict  for  plaintiff 
allowing  him  $990  compensation,  and  found 
that  the  plaintiff  performed  no  work  from 
October  10th  to  October  24th,  and  that  he  did 
not  go  to  work  on  November  4th,  and  con- 
tinue to  work  until  about  December  2d. 

The  defendant  contends  that  the  verdict 
was  given  under  bias  and  prejudice,  and  that 
this  is  evident  from  the  findings,  which,  it  is 
insisted,  are  contrary  to  the  overwhelming 
evidence,  including  that  of  the  books  and  rec- 
ords of  the  timekeeper.  The  point  is  urged, 
however,  as  a  basis  for  the  defendant's  prin- 
cipal contention,  which  is  that  the  court  com- 
mitted error  in  refusing  to  discharge  the  jury 
because  of  an  incident  which  occurred  during 
the  progress  of  the  trial.  The  matter  arose 
in  this  way:  A  physician  and  surgeon  who 
had  made  an  examination  of  plaintiffs  ankle 
about  eight  months  after  the  alleged  injury 
was  called  by  the  defendant  as  a  witness. 
He  testified  that  when  he  first  examined  the 
plaintiff  he  found  the  ankle  tightly  bandaged, 
and  the  plaintiff  walking  with  a  cane;  that 
he  advised  him  to  remove  the  bandage  and 
to  lay  aside  the  cane  and 'to  use  his  ankle; 
that  otherwise  he  might  have  a  stiff  ankle; 
that  he  found  no  lost  motion  in  the  joint, 
but,  in  his  opinion,  keeping  the  ankle  ban- 
daged and  walking  with  a  cane  accounted  for 
the  condition  at  that  time,  and  also  at  the 
time  of  the  trial  in  1918.  He  testified,  too, 
that  at  the  first  examination  the  plaintiff  per- 
sisted in  holding  the  ankle  rigid,  but  that, 
upon  distracting  plaintiff's  attention,  he  was 
able  to  move  the  Joint  freely,  and  that  the 
reflex  was  practically  perfect  During  the 
examination  of  the  physician  as  a  witness 
plaintiff,  at  the  defendant's  request,  removed 
his  shoe  and  stocking,  and  the  physician  pro- 
ceeded to  explain  to  the  jury  the  condition  of 
the  ankle,  and  testified  that,  if  plaintiff  would 
relax  and  let  go  of  the  tendon  and  muscle, 
there  was  normal  movement;  that  plaintiff 
was  again  holding  his  ankle  rigid  by  his  own 
will,  so  that  it  was  almost  impossible  to  move 
it;  but  that  in  the  opinion  of  the  witness 
there  was  no  rigidity  due  to  any  injury. 
Thereupon  counsel  for  plaintiff  asked  the 
Jurors  to  leave  the  Jury  box  and  personally 
feel  and  examine  plaintiff's  ankle  and  see 
whether  or  not  It  was  stiff,  and  at  his  urgent 
solicitation  two  of  the  jurors  came  forward 
and  personally  examined  plaintiff's  foot 
Counsel  for  defendant  objected,  and  stated 
that  he  did  not  consider  the  practice  proper, 
because  some  Jurors  would  have  evidence 
which  others  would  not  have,  except  by  hear- 
say in  the  Jury  room.  The  court  refused  to 
make  a  ruling  upon  the  objection,  and  the 
defendant  asked  that  the  jury  be  discharged 
and  supported  the  motion  by  an  affidavit  re- 
citing the  foregoing  facta. 
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The  motion  to  discharge  the  jury  was  over- 
ruled, and  it  is  claimed  that  the  court  erred 
in  this,  and  also  in  denying  the  motion  for  a 
new  trial.  The  defendant  contends  that  the 
situation  was  the  same  as  where  one  or  more 
members  of  the  jury  have  visited  the  locality 
or  scene  of  an  accident  and  subsequently 
have  discussed  or  argued  in  the  jury  room 
facts  discovered  by  them  under  such  circum- 
stances. The  case  of  Ortman  v.  Union  Pacif- 
ic Ry.  Co.,  32  Kan.  419,  4  Pac.  868,  and  cases 
cited  in  the  opinion,  are  relied  upon  in  sup- 
port of  the  defendant's  contention.  In  that 
case  it  was  held  that  the  personal  examina- 
tion of  the  premises  where  an  accident  oc- 
curred and  the  knowledge  thereby  acquired 
by  certain  members  of  the  jury  doubtless  In- 
fluenced them  in  arriving  at  their  verdict 
and  may  have  controlled  other  jurors,  and 
for  this  reason  it  was  held  that  the  verdict 
should  have  been  set  aside  and  a  new  trial 
ordered.  In  view  of  the  fact  that  the  Inci- 
dent complained  of  in  this  case  occurred  in 
the  presence  of  the  judge  of  the  district  court 
the  majority  take  the  view  that  the  question 
whether  the  jury  should  have  been  discharg- 
ed was  one  which  rested  under  all  the  cir- 
cumstances in  the  sound  discretion  of  the 
trial  court  and  that  it  cannot  be  said  that 
the  court  abused  its  discretion  in  refusing  to 
discharge  the  jury,  or  that  it  was  error  to 
refuse  a  new  trial. 

The  Judgment  is  affirmed. 

JOHNSTON,  C.  J,  and  BURCH,  MASON, 
and  WEST,  JJ.,  concur. 

DAWSON,  J.  (dissenting).  I  think  the 
fact  that  two  of  the  jurors  left  the  box  and 
personally  inspected  the  plaintiff's  alleged 
Injuries  was  improper  and,  I  fear,  prejudi- 
cial; and  I  am  quite  sure  that  the  conduct 
of  counsel  was  prejudicial,  and  so  reprehensi- 
ble that  it  ought  to  cause  a  reversal  of  the, 
judgment  since  there  seems  to  be  no  other 
way  to  stop  such  misconduct 

In  Tidball  v.  Railway  Co.,  97  Kan.  396, 
399,  156  Pac.  938,  939,  Mr.  Justice  Porter 
condemned  such  unseemly  behavior.  He 
there  said : 

"Several  times  in  the  course  of  the  trial  the 
court  was  requested  to  rule  upon  objections 
made  to  the  conduct  and  statements  of  plain- 
tiffs counsel  in  the  presence  of  the  jury.  I 
think  some  of  these  objections  should  have  been 
sustained,  and  that  the  defendant  was  prejudic- 
ed by  the  refusal  of  the  court  to  rule  one  way 
or  the  other.  At  different  stages  of  the  trial 
the  court  would  have  been  justified,  I  think,  in 
discharging  the  jury  and  continuing  the  case. 
Some  of  the  proceedings  bear  little  resemblance 
to  an  orderly  trial  in  a  court  of  record,  and  I 
think  a  new  trial  should  be  ordered." 

MARSHALL*  J,  concurs  in  this  dissent 
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gusta  Waterman  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed, 
and  several  causes  remanded,  with  Instruc- 
tions to  enter  judgment  for  plaintiffs  as 
trustees  In  bankruptcy.  - 


(Syllabi  by  the  Court.) 

L  WoM  <g=>470  —  Constbuctioic  —  Inten- 
tion of  Tkstatob. 
Rule  followed  that  in  the  construction  of  a 
will,  the  testator's  intention  is  to  be  gleaned 
from  the  entire  text  of  the  testament,  and  not 
by  giving  such  controlling  significance  to  any 
one  paragraph  as  to  render  abortive  other  and 
subsequent  provisions  of  the  will,  which  like- 
wise indicate  part  of  the  testator's  purposes. 

2.  Wills  <8=>616(7),  684(7)  —  Construction 
—Lira  Estate  and  Remain  deb—  "Owkeb"— 
"Complete  Conxbol." 
A  will  which  declared  that  the  testator's 
widow  should  be  the  real  owner  and  have  com- 
plete control  of  testator's  property,  etc,  named 
an  executor  and  prescribed  his  duties  and  fixed 
his  compensation,  directed  the  sale  of  his  house- 
hold goods,  made  a  special  allowance  to  which- 
ever one  of  his  children  his  widow  should  choose 
to  live  with,  and  provided  for  a  determination 
of  the  amount  and  value  of  the  property  afore- 
said after  the  death  of  the  testator's  widow,  and 
directed  that  it  be  divided  equally  among  his 
children  or  their  heirs,  examined,  and  held  that 
such  will  bequeathed  to  the  widow  a  life  estate, 
with  power  of  disposition,  and  bequeathed  a 
vested  remainder  to  his  children. 

[Citing  6  Words  and  Phrases,  First  and  Sec- 
ond Series,  Owner.] 

8.  Wills    <8=> 634(15)  —  Bankruptcy  «=» 
143(9)— Present  Right  or  Interest— Title 
of  Trustee  in  Bankruptcy. 
Under  the  circumstances  outlined  in  section 
2  of  the  syllabus,  the  sons  of  the  testator  have 
a  present  right  or  interest  in  the  property  be- 
queathed, although  their  enjoyment  thereof  is 
postponed  until  their  mother's  death,  and  such 
right  or  interest  of  each  son  (not  being  exempt 
property)  will  pass  to  a  trustee  in  bankruptcy 
as  part  of  a  bankrupt  son's  estate. 

4.  Remainders  <8=>11  —  Vested  Remainder 
— Judicial  Disposition. 
The  certainty  that  a  right  of  property  is 
Tested  in  a  definitely  ascertained  person,  not 
the  value  of  that  right  nor  the  time  when  it  may 
be  enjoyed,  determines  the  question  whether 
that,  right  is  an  asset  of  which  a  court  may 
make  judicial  disposition. 

(Additional  Byttabui  by  Editorial  Staff.) 

6.  Remainders  «=»14— Vested  Remainder- 
Sale— Public  Policy. 
A  vested  remainder  after  .a  life  estate,  with 
power  of  disposition,  is  the  subject  of  barter 
and  sale,  and  no  rule  of,  public  policy  is  violated 
by  such  transaction. 

Appeal  from  District  Court,  Washington 
County. 

Actions  by  Harvey  Markham,  as  trustee 
in  bankruptcy,  etc.,  and  others  against  Au- 


W.  S.  MeClintock,  of  Kansas  City,  Mo., 
E.  A.  Krauthoff,  of  Washington,  D.  C,  A. 
L.  Quant,  of  Kansas  City,  Mo.,  Edgar  Ben- 
nett, of  Washington,  Kan.,  Jno.  L.  Klrkpat- 
rick  and  C.  S.  Denison,  both  of  Pittsburg, 
and  Joseph  G.  Logan,  of  Topeka,  for  appel- 
lants. 

J.  R.  Hyland,  of  Washington,  Kan.,  and 
C  L.  Hunt,  of  Concordia,  for  appellees. 

DAWSON,  J.  The  plaintiffs  are  the  trus- 
tees in  bankruptcy  of  the  estate  of  four  sons 
of  the  late  Louis  Waterman,  of  Washington 
county,  Kan.  Plaintiffs  seek  a  determination 
of  their  official  Interest  in  the  estate  of  Louis 
Waterman;  and  the  existence  and  nature  of 
that  interest,  If  any,  depends  upon  a  consider- 
ation of  the  will  of  Louis  Waterman.  The 
will,  reads : 

"This  is  to  certify  that  I,  Louis  Waterman, 
of  sound  mind,  declare  this  to  be  my  last  will 
and  testament: 

"1st.  That  my  wife,  Augusta  Waterman,  shall 
be  the  real  owner  and  have  complete  control 
over  all  my  property,  both  real  and  personal. 

"2d.  That  L.  C.  Waterman,  Jr.,  shall  be  the 
executor  of  this  will  and  shall  keep  a  true  and 
correct  account  of  all  interests  and  rents  that 
shall  be  received  from  my  property,  both  real 
and  personal,  and  shall  deposit  the  same  in  the 
Hanover  State  Bank  of  Hanover,  Kansas,  un- 
less the  executor  sees  an  opportunity  to  loan  or 
invest  same  to  better  advantage. 

"3d.  That  on  the  death  of  my  wife,  Augusta 
Waterman,  the  executor  shall  determine  the 
amount  and  value  of  all  real  and  personal  prop- 
erty aforesaid  and  the  same  be  divided  equally 
between  my  children  or  their  heirs. 

"4th.  That  after  my  death  a  sale  of  all  my 
household  goods  and  effects  shall  be  held  and 
the  proceeds  turned  over  to  the  executor  of  this 
my  last  will  and  testament. 

"5th.  With  whichever  of  the  heirs  my  wife 
Augusta  Waterman  shall  choose  to  live  shall 
receive  the  sum  of  six  dollars  ($6.00)  per  month 
while  she  is  in  good  health  and  able  to  take 
care -of  herself,  and  twelve  dollars  ($12.00)  per 
month  when  she  becomes  feeble  and  unable  to 
take  care  of  herself. 

"6th.  That  after  the  death  of  my  wife,  Au- 
gusta Waterman,  and  at  the  settlement  of  this 
estate  the  executor  shall  as  compensation  for 
his  services  receive  the  sum  of  $100.00. 

"7th.  In  case  the  present  executor  should  die 
before  this  estate  is  settled  then  William  L.  Wa- 
terman shall  act  as  executor.  *  *  * 

"Louis  Waterman." 

The  testator  died  In  1905,  and  his  widow 
elected  to  take  under  the  will.  At  various 
dates  In  1917,  four  of  Waterman's  sons  be- 
came bankrupts,  and  the  plaintiffs  seek  to 
subject  the  several  interests  of  the  bankrupt 
estates  In  the  property  bequeathed  by  their 
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father's  will  to  the  payment  of  the  debts  of 
the  bankrupt  sons. 

The  trial  court  decided  that  the  .will  vested 
In  Augusta  Waterman,  widow  of  Louis,  and 
mother  of  the  bankrupt  sons,  a  title  In  fee 
simple  to  all  the  property  of  her  husband; 
and  consequently  that  the  plaintiffs  should 
take  nothing  in  this  action. 

[1]  Plaintiffs  appeal.  Elaborate  briefs  are 
filed  for  both  plaintiffs  and  defendants  con- 
struing Waterman's  will,  and  discussing 
whether  it  conveyed  an  estate  in  fee  simple 
to  the  widow,  or  a  life  estate  with  power  of 
disposition,  or  a  mere  life  estate  with  vest- 
ed remainders  in  the  heirs  of  Waterman. 
This  court  has  no  difficulty  in  deciding  that 
the  grant  to  the  widow  falls  in  the  second 
class— a'  life  estate  with  power  of  disposition. 
The  old  rule  that  a  seemingly  unqualified  de- 
vise in  an  independent  and  prior  clause  of  a 
will  cannot  be  diminished  by  separate,  sub- 
sequent clauses  of  the  will  (McNutt  v. 
McComb,  61  Kan.  25,  58  Pac  965  ;  4  Kent, 
270)  has  been  largely  superseded  by  the  mod- 
ern Kansas  rule  that  the  testator's  intention 
is  to  be  gleaned  "from  the  four  corners  *of  the 
instrument,"  from  the  entire  text  of  the  doc- 
ument Some  of  our  earlier  cases  foreshadow 
the  coming  of  this  doctrine  (Williams  v.  Mc- 
Kinney;  34  Kan.  514,  519,  9  Pac.  265,  Ernst 
v.  Foster,  58  Kan.  438,  49  Pac  527),  and  this 
court  was  fully  committed  to  it  In  Bullock 
v.  Wlltberger,  92  Kan.  900,  142  Pac.  950, 
and  has  followed  it  consistently  in  all 
the  later  cases  (Morse  v.  Henlon,  97  Kan. 
399,  155  Pac.  800;  Postlethwaite  v.  Edson, 
98  Kan.  444,  155  Pac.  802 ;  Id.,  102  Kan.  104, 
171  Pac.  769,  L.  R,  A.  1918D,  983;  Id.,  102 
Kan.  619,  171  Pac.  769,  L.  R.  A.  1918D,  983 ; 
Bryant  v.  Flanner,  99  Kan.  472, 162  Pac.  280 ; 
Brown  v.  Brown,  101  Kan.  335,  166  Pac. 
499;  Scott  v.  Gillespie,  103  Kan.  745,  176 
Pac.  132;  Otis  v.  Otis,  104  Kan.  88,  177  Pac. 
620). 

[2]  While  the  first  clause  of  this  will,  read 
by  itself  and  excised  from  the  rest  of  the 
text  would  be  construed  to  vest  the  title  in 
Amanda  Waterman  in  fee  simple,  because  it 
bequeaths  to  her  real  ownership  and  com- 
plete control  (6  Words  and  Phrases,  5134), 
yet  the  other  clauses  of  the  will  must  be  con- 
sidered and  given  effect  in  conjunction  with 
the  first  clause.  We  find  no  reason,  however, 
to  say  that  the  suceeding  clauses  so  modify 
the  first  clause  as  to  whittle  down  the  be- 
quest to  the  widow  to  a  naked  life  estate. 
That  she  is  to  be  "real  owner"  and  to  have 
"complete  control"  of  the  property  seems  to 
have  been  the  testator's  chief  concern,  but 
doubtless  he  presumed  that  his  wife  was  not 
likely  to  dispose  of  the  property,  or  to  con- 
sume or  exhaust  it  entirely,  and  so  he  bestow- 
ed the  remainder  upon  his  children.  This 
view  of  the  matter  Is  strengthened  by  a 
critical  examination  of  the  various  provi- 
sions of  the  .will.    He  names  one  of  his 


sons  as  executor,  and  because  he  would  save 
the  mother  of  his  children  the  business  wor- 
ries of  managing  the  property  he  directs  that 
son  how  to  manage  the  income ;  he  presumes 
that  the  widow  will  not  wish  to  maintain  a 
home  by  herself  after  his  demise,  and  so  he 
directs  that  the  household  goods  be  sold  after 
his  death;  he  anticipates  that  his  widow 
will  make  her  home  with  one  of  the  chil- 
dren— doubtless  the  one  who  was  best  sit- 
uated and  best  disposed  to  make  her  feel  at 
home — and  so  he  provides  that  whichever  of 
his  children  with  whom  she  chooses  to  live 
shall  have  a  small  monthly  stipend  for  such 
considers teness  towards  the  mother,  and  that 
that  stipend  shall  increase  when  her  gather- 
ing years  may  render  the  burden  more  oner- 
ous. It  is  obvious  also  that  this  stipend  is 
not  for  mere  board  and  lodging  for  the  wid- 
ow; the  monthly  allowances  are  manifestly 
too  small  for  that,  especially  when  read  in 
connection  with  the  considerable  estate  left 
by  Louis  Waterman,  240  acres  of  unincumber- 
ed Washington  county  land,  e,tc,  the  owner- 
ship and  control  of  which  was  bequeathed 
to  her,  and  which  was  so  favorably  consid- 
ered by  the  widow  that  she  chose  to  take 
under  the  will  rather  than  stand  upon  her 
statutory  right  to  one-half  of  the  entire 
estate.  Clearly  Louis  Waterman  did  not  in- 
tend to  require  his  widow  to  choose  between 
a  pittance  of  (6  to  $12  per  month  and  her 
statutory  half  interest  in  all  his  property. 
In  short,  Louis  Waterman  intended  to  bestow 
his  property  in  such  a  manner  as  to  make 
adequate  provision  for  his  wife,  presuming 
that  it  was  unlikely  that  she  would  make 
great  inroads  upon  the  estate,  and  intending 
that  his  children  should  have  what  she  did 
not  expend  of  it  during  her  lifetime.  Such  a 
testamentary  arrangement  is  what  is  com- 
monly known  as  a  life  estate  with  power  of 
disposition.  Greenwait  v.  Keller,  75  Kan. 
578,  90  Pac.  233.  See  excerpts  in  Ryan  v. 
Cullen,  96  Kan.  284,  at  page  290,  150  Pac. 
597. 

[3,4]  Is  the  remainder  of  such  an  estate 
liable  to  seizure  for  the  satisfaction  of  the 
remainderman's  debts?  It  seems  clear  that 
it  is.  The  interest  of  the  remainderman  is 
one  which  he  himself  could  sell  (Stevenson 
v.  Stevenson,  102  Kan.  80,  169  Pac.  552),  and 
of  course  the  trustee  of  his  bankrupt  estate 
may  sell  It  for  him.  The  fact  that  the  life 
tenant  has  the  power  of  disposition,  the 
power  to  exhaust  the  property,  does  not  alter 
the  legal  status  of  the  remainderman's  right. 
Where  the  interest  is  vested,  where  its  status 
is  fixed,  it  is  immaterial  that  the  right  or  in- 
terest may  be  of  indefinite  value  or  that 
when  the  efflux  of  time  brings  the  remainder- 
man into  possession  it  may  have  no  material 
value.  Blanchard  v.  Blanchard  et  al.,  1 
Allen  [Mass.]  223;  4  Kent,  198.  In  Bunting 
v.  Speek,  41  Kan.  424,  434,  21  Pac.  288,  292, 
3  L  R.  A.  690,  it  was  said: 
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"Under  the  statutes  In  various  states,  if  the 
person  who  is  to  take  the  estate  is  ascertained, 
he  has  what  is  called  a  vested  interest  in  a 
contingent'  remainder,  which  may  be  alienated 
by  deed.  When  the  person  is  ascertained  who 
is  to  take  the  remainder  when  it  becomes  vested, 
and  he  dies,  it  will  pass  to  his  heirs,  or  may  be 
devised  by  him.  It  might  always  have  been 
released  by  him  to  the  reversioner.  In  the  case 
of  Putnam  v.  Story,  132  Mass.  205,  it  is  held 
that  where  there  was  a  remainder  to  heirs, 
though  contingent,  it  was  assignable,  it  ap- 
pearing that  there  were  children  living  at  the 
time.  An  attempted  conveyance  by  deed  will 
pass  the  estate  by  estoppel  when  it  vests.  Rob- 
ertson v.  Wilson,  38  N.  H.  48.  When,  however, 
the  contingency  is  not  in  reference  to  the  person 
who  is  to  take,  but  to  the  event  upon  which 
he  is  to  take,  the  remainderman  may  irrnnt  his 
interest,  and  the  grantee  will  take  subject  to 
the  contingency.  Kenyon  v.  Lee,  94  N.  Y.  563." 

Counsel  for  appellee  contends  that  where 
a  life  estate  with  power  of  disposition  is 
created,  the  remainderman  does  not  take  title. 
His  interest  may  not  amount  to  the  dignity 
of  title,  but  he  has  an  interest  or  property 
right,  nevertheless,  although  it  may  be  of 
little  value.  And  it  is  a  property  right  or  in- 
terest which  he  can  sell,  and  consequently  it 
can  be  sold  for  the  payment  of  his  debts 
(Strom  v.  Wood,  100  Kan.  556,  164  Pac  1100), 
although  we  note  that  Brandenburg  in  his 
text-book  on  bankruptcy,  section  806,  quotes 
from  a  federal  case  to  the  contrary.  In 
re  Wetmore,  108  Fed.  520,  47  C.  C.  A.  477. 
See,  also,  note  in  20  L.  R.  A.  (N.  S.)  65  et 
seq.  In  this  state,  the  studied  and  consist- 
ent public  policy  has  been  to  maintain  as 
far  as  may  be  the  natural  simplicity  of 
property  rights,  uncluttered  with  artificial 
refinements  of  the  common  law.  Simpson 
v.  Mundee  &  Brown,  3  Kan.  172,  184,  185. 
Whatever  form  or  sort  of  property,  or  inter- 
est in  property,  a  man  owns  in  this  state 
may  ordinarily  be  the  subject  of  legitimate 
barter  and  sale,  and  unless  it  be  exempt 
property  the  sheriff  may  sell  it  to  pay  his 
debts. 

Measured  by  all  the  rules  of  law,  each  of 
these  bankrupt  sons  of  Louis  Waterman  is 
vested  with  a  clearly  existent  right  or  inter- 
est in  the  property  bestowed  by  their  father's 
will  (Gen.  Stat  1915,  §  10973,  subds.  8,  9,  10; 
Bank  v.  Murray,  86  Kan.  766,  121  Pac.  1117, 
39  J*  R.  A.  (N.  S.)  817;  Ward  v.  Benner,  89 
Kan.  869,  131  Pac.  609 ;  Strom  v.  Wood,  100 
Kan.  556,  164  Pac.  1100;  32  Cyc.  647-650), 
and  their  several  interests  have  passed  to 
their  trustees  in  bankruptcy  by  operation  of 
law  (Scott  v.  Gillespie,  103  Kan.  745,  176 
Pac.  132;  Brandenburg  on  Bankruptcy,  { 
835 ;  17  Cyc.  950,  951). 

[5]  Of  course,  one  who  acquires  a  remain- 
derman's interest  in  property  where  the  life 
tenant  has  the  power  of  disposition  or  con- 
sumption may  get  little  or  nothing  for  his 
bargain.    He  may  acquire  it,  however,  for 
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no  rule  of  public  policy  Is  violated  In  such 
a  transaction. 

The  judgments  of  the  district  court  are 
reversed,  and  the  several  causes  are  remand- 
ed, with  instructions  to  enter  judgment  for 
the  plaintiffs  as  trustees  in  bankruptcy. 

All  the  Justices  concurring. 


(105  Kan.  54) 
HURT  v.  STOUT  et  ux.   (No.  21991.)  • 
(Supreme  Court  of  Kansas.  June  7,  1919.) 

(SyUabua  by  the  Court.) 

1.  Teial  «=»359(2)  —  Special  Findings  — 
Judgment  Notwithstanding  Vekdict. 

Special  findings  of  a  jury  control  their  ver- 
dict, and  although  one  of  the  findings  is  set 
aside  for  lack  of  support  in  the  evidence,  the 
court  may  render  judgment  on  the  remain- 
ing special  findings  notwithstanding  the  verdict, 
where  the  discarded  finding  dues  not  conflict 
with  or  impair  the  force  of  the  other  findings, 
which  of  themselves  settle  the  substantial  is- 
sues in  the  case. 

2.  Alteration  of  Instruments  <g=>4— Mate- 
rial alteration  or  Deed — Mortgage  In- 
debtedness. 

In  an  action  for  a  breach  of  warranty 
against  incumbrances,  where  an  alteration  was 
made  at  the  request  of  the  grantee,  after  the 
execution  and  delivery  of  the  deed,  without  the 
knowledge  or  consent  of  the  grantors,  which 
substantially  reduced  the  mortgage  indebted- 
ness that  the  grantee  was  to  assume  and  pay, 
it  is  held  that  the  alteration  was  material,  and 
rendered  the  instrument  void,  so  far  as  the 
grantee  is  concerned. 

3.  Alteration  of  Instruments  «=»11(1)  — 
Procurement  of  Grantee.       ,  f 

An  alteration,  made  by  the  direction  or  pro- 
curement of  the  grantee,  without  the  knowledge 
or  consent  of  the  grantors,  has  the  same  in- 
validating effect  as  if  made  by  the  grantee  with 
his  own  hand. 

4.  Trial  €=>359(2)— Special  Findings— Mo- 
tion fob  Judgment— Waives. 

The  filing  of  a  motion  for  a  new  trial  with- 
in three  days  after  the  verdict  is  returned,  fol- 
lowing the  filing  of  a  motion  for  judgment  on 
the  special  findings,  which  remains  undetermin- 
ed, does  not  operate  aa  a  waiver  of  the  motion 
for  judgment  on  the  findings. 

Appeal  from  District  Court,  Ottawa 
County. 

Action  by  William  A.  Hurt  against  B. 
B.  Stout  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

J.  G.  Hutchison  and  William  T.  Jamison, 
both  of  Kansas  City,  Mo.,  for  appellant 

E.  C.  Sweet  and  F.  D.  Boyce,  both  of  Min- 
neapolis, for  appellees. 


fisePor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
•  Rehearing  denied  July  5,  1919. 
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JOHNSTON,  a  J.  William  A.  Hurt 
brought  this  action  to  recover  damages  from 
E.  E.  Stout  and  Alice  A.  Stout,  husband  and 
wife,  for  the  breach  of  a  covenant  of  war- 
ranty against  incumbrances,  and,  as  the  de- 
fendants prevailed,  he  appeals. 

In  an  exchange  of  properties,  the  defend- 
ants executed  a  deed  to  plaintiff  for  a  large 
tract  of  land,  and  in  Ms  petition  he  alleged 
that  the  defendants  covenanted  that  the 
land  was  clear  and  free  of  incumbrances, 
except  an  indebtedness  "against  said  prop- 
erty not  to  exceed  $5,600  on  the  above  real 
estate,  incumbrance  of  record."  He  stated 
that  it  turned  out  that  there  were  other  in- 
cumbrances against  the  property,  for  the 
satisfaction  of  which  the  property  had  been 
sold  by  due  process  of  law,  and  that  the 
plaintiff  had  thereby  sustained  damages  in 
the  sum  of  $15,000.  In  their  answer  defend- 
ants alleged  that  the  covenant  of  warranty 
in  the  deed,  when  executed,  contained  an 
exception  of  an  indebtedness  "not  exceed- 
ing fourteen  thousand  dollars,"  and  that 
after  the  execution  and  delivery  of  the  deed 
the  words  "fourteen  thousand"  were  erased, 
and  the  words  "fifty-six  hundred"  substi- 
tuted, and  there  were  added  the  words  "on 
the  above  real  estate,  incumbrance  of  rec- 
ord." These  material  alterations,  it  was  al- 
leged, were  made  without  the  knowledge 
or  consent  of  the  defendants,  and  with  the 
knowledge  and  at  the  request  of  the  plain- 
tiff. The  Jury  returned  a  verdict  in  favor 
of  plaintiff,  and  with  it  answers  to  special 
questions  to  the  effect  that  the  instrument 
was  changed  after  execution,  and  that  it 
was  made  in  the  presence  of  plaintiff,  and  at 
his  request,  and  further  that  the  defend- 
ants did  not  know  of  or  authorize  the 
change  in  the  deed.  It  was  further  found 
that  the  total  amount  of  the  incumbrances 
on  the  property  when  the  deed  was  execut- 
ed was  $10,600.  Special  finding  No.  10  re- 
lated to  the  value  of  the  property  conveyed 
by  the  plaintiff  to  defendants  in  considera- 
tion of  the  transfer  in  question,  and  spe- 
cial finding  No.  11  related  to  the  ownership 
of  a  certain  piece  of  property  conveyed  by 
the  defendants'  to  the  plaintiff.  The  de- 
fendants asked  the  court  to  set  aside  find- 
ings 10  and  11,  and  in  a  separate  motion 
asked  to  have  a  judgment  rendered  in  their 
favor  on  the  other  special  findings.  About 
the  same  time  they  filed  a  motion  for  a  new 
trial.  The  court  sustained  their  motion,  so 
far  as  to  set  aside  special  finding  No.  10, 
and  then  sustained  their  other  motion, 
awarding  judgment  to  defendants,  setting 
aside  the  verdict,  and  giving  judgment  in 
their  favor  upon  the  remaining  special  find- 
ings. At  the  same  time  the  court  permitted 
defendants  to  withdraw  their  motion  for  a 
new  trial. 

The  findings  of  the  Jury  definitely  deter- 
mined that  after  the  execution  of  the  deed 


it  had  been  altered  at  the  Instance  of  the 
plaintiff,  and  without  the  knowledge  or  con- 
sent of  the  defendants,  thus  reducing  the 
incumbrances  assumed  by  plaintiff  from  a 
sum  not  exceeding  $14,000  to  an  amount  not 
exceeding  $5,600.  This  was  the  principal  Is- 
sue between  the  parties,  and  there  is  no 
contention  that  these  findings  are  without 
support  in  the  evidence. 

[1-3]  The  first  contention  is  that  the  court 
erred  in  setting  aside  one  of  the  findings, 
and  then  overthrowing  the  general  verdict 
because  it  was  inconsistent  with  the  remain- 
ing findings.  Special  findings  control  a  gen- 
eral verdict,  and  therefore  the  court  was 
authorized  to  set  aside  the  verdict  and  give 
judgment  in  accordance  with  the  special 
findings.  Civ.  Code,  8  294  (Gen.  St  1915,  f 
7194).  It  is  immaterial  that  a  special  find- 
ing returned  was  set  aside,  if  those  remain- 
ing settle  the  substantial  Issues  and  war- 
rant the  judgment  that  was  rendered.  Did 
the  plaintiff  make  or  cause  the  making  of  a 
material  alteration  in  the  deed?  was  the 
question  that  divided  the  parties.  The  find- 
ing set  aside  was  not  in  conflict  with,  nor 
did  it  impair  the  force  of,  the  findings  that 
the  plaintiff  had  changed  the  covenant  in 
the  deed.  The  invalidating  effect  of  the 
change  would  have  been  the  same,  however 
the  answer  to  question  10  had  been  made, 
and  the  court  was  well  within  Its  authority 
In  entering  judgment  for  defendants  upon 
the  other  findings.  According  to  the  special 
findings  the  alteration  was  material,  and 
so  far  as  the  plaintiff  is  concerned  the 
change  operated  to  avoid  the  altered  Instru- 
ment 2  G.  J.  1185.  The  law  does  not  allow 
a  party  to  obtain  an  advantage  through  his 
own  wrong  and  fraud.  It  is  true  that  he 
did  not  guide  the  pen  when  the  erasure 
and  change  were  made,  but  it  was  done  in 
his  presence  and  at  his  request,  without 
the  knowledge  or  consent  of  the  grantors. 
An  alteration  by  his  procurement  is  charge- 
able to  him,  just  the  same  as  if  it  was  made 
with  his  own  hand.   2  C.  J.  1237. 

[4]  Nor  is  there  anything  substantial  In  - 
the  contention  that  when  the  defendants 
filed  their  motion  for  a  new  trial,  it  amount- 
ed to  an  election  to  stand  upon  that  rem- 
edy, and  constituted  a  waiver  of  the  mo- 
tion for  judgment  Under  the  circumstanc- 
es, defendants  were  entitled  to  ask  for  re- 
lief under  both  motions,  as  the  motion  for 
judgment  upon  the  findings  was  taken  un- 
der advisement  and  was  not  to  be  deter- 
mined .within  three  days;  and  as  a  motion 
for  a  new  trial,  to  be  effective,  must  be  filed 
within  three  days  after  the  verdict  is  re- 
turned, it  was  incumbent  upon  the  defend- 
ants for  their  own  protection  to  place  the 
motion  for  a  new  trial  on  file  before  the  dis- 
position of  the  first  motion.  The  filing  of 
the  latter  did  not  waive  the  right  to  have 
the  former  considered,  and  when  judgment 
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on  the  findings  was  given  in  their  favor  the 
motion  for  a  new  trial  became  immaterial, 
and,  as  it  required  no  further  consideration, 
its  withdrawal  was  proper.  Railroad  Co.  v. 
Holland,  68  Kan.  317,  49  Pac.  71;  Railway 
Co.  v.  Osburn,  79  Kan.  848,  100  Pac.  473; 
Linker  v.  Railroad  Co.,  87  Kan.  186,  123 
Pac.  745;  Tacha  v.  Railway  Co.,  97  Kan. 
571,  156  Pac.  922. 

Something  is  said  by  plaintiff  about  the 
ratification  of  the  alteration  by  defendants, 
but  no  such  issue  was  raised  in  the  plead- 
ings. If  plaintiff  relied  on  ratification  or 
estoppel,  he  should  have  pleaded  the  facts 
on  which  such  a  defense  was  based.  No 
such  issue  is  presented  in  the  pleadings,  and 
there  is  nothing  in  the  record  to  show  that 
any  evidence  was  introduced  on  the  sub- 
ject. 

Some  other  contentions  are  made  by  plain- 
tiff, but  we  find  nothing  substantial  in  any 
of  them. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  181) 

NORTH  AMERICAN  PETROLEUM  CO.  v. 
HOPKINS,  Atty.  Gen.,  et  al.   (No.  22451.) 

(Supreme  Court  of  Kansas.    June' 21,  1919.) 

(Syttabu*  by  the  Court.) 

Corporations  <S=>648  —  Foreign  Corpora- 
tion —  Permission  to  Do  Business  in 
State. 

A  foreign  corporation,  organized  with  shares 
of  stock  that  are  without  any  nominal  or  par 
value,  may  be  admitted  to  do  business  in  this 
state;  and  the  charter  board  cannot  lawfully 
refuse  to  make  the  inquiry  concerning  such 
corporation  directed  by  section  2136  of  the 
General  Statutes  of  1915,  where  the  corpora- 
tion, in  its  application  to  do  business  in  this 
state,  fully  complies  with  section  2137  of  the 
General  Statutes  of  1915. 

Johnston,  C.  J.,  and  Marshall,  J.,  dissenting. 

Original  mandamus  by  the  North  American 
Petroleum  Company  against  Richard  J.  Hop- 
kins, Attorney  General,  and  others.  Heard 
on .  demurrer  to  the  petition,  and  writ  of 
mandamus  issued. 

E.  L.  Foulke,  of  Wichita,  and  John  J. 
Jones,  of  Chanute,  for  plaintiff. 

Richard  J.  Hopkins,  Atty.  Gen.,  for  de- 
fendants. 

MARSHALL,  J.  The  plaintiff,  by  man- 
damus, seeks  to  compel  the  defendants  to 
consider  the  plaintiff's  application  to  do 
business  In  this  state  as  a  foreign  corpora- 
tion. The  petition  alleges,  among  other 
things: 


"That  on  the  7th  day  of  May,  1919,  the 
plaintiff  filed  with  the  said  defendants  an  appli- 
cation for  permission  to  do  business  as  a  for- 
eign corporation  in  the  state  of  Kansas.  That 
said  application  was  filed  upon  the  printed 
forms  furnished  by  the  secretary  of  state  of 
the  state  of  Kansas,  and  that  said  application 
set  forth  the  following:  (1)  The  certified  copy 
of  its  charter  or  articles  of  incorporation;  (2) 
the  place  where  the  principal  office  of  the  cor- 
poration was  located;  (3)  the  place  where  the 
principal  office  and  place  of  business  in  the 
state  of  Kansas  was  to  be  located ;  (4)  the  full 
nature  of  the  business  that  said  corporation  is 
to  conduct  in  the  state  of  Kansas;  (5)  the 
name  and  address  of  each  of  its  trustees,  officers, 
and  directors;  (6)  a  detailed  statement  of  the 
assets  and  liabilities  of  the  corporation,  sworn 
to  by  the  president  and  secretary ;  (7)  the  writ- 
ten consent  irrevocable  that  action  might  be 
commenced  against  it  in  any  county  of  this 
state— all  in  due  form  as  provided  by  the  stat- 
utes of  the  state  of  Kansas. 

"Plaintiff  further  states:  That  it  is  a  cor- 
poration duly  organized  in  accordance  with  the 
laws  of  the  state  of  Delaware.  That  its  capital 
is  unimpaired,  and  that  it  is  organized  for  a 
purpose  for  which  a  domestic  corporation  may 
be  formed,  and  the  business  which  the  corpo- 
ration is  to  engage  in,  in  the  state  of  Kansas, 
is  such  business  as  is  not  prohibited  by  the 
laws  of  the  state  of  Kansas,  and  for  which 
business  a  domestic  corporation  may  be  organ- 
ized to  transact. 

"Plaintiff  further  states  that  in  due  time  said 
application  to  engage  in  business  in  the  state 
of  Kansas  as  a  foreign  corporation  was  duly 
presented  to  the  charter  board  of  the  state  of 
Kansas,  and  that  on  the  31st- day  of  May,  1919, 
said  charter  board,  at  a  special  meeting,  enter- 
ed an  order  and  finding  in  words  and  figures  as 
follows : 

"  'Now,  upon  this  81st  day  of  May,  1919,  at 
a  special  meeting  of  the  state  charter  board,  all 
members  being  present,  the  application  of  the 
North  American  Petroleum  Company  for  per- 
mission to  do  business  in  this  state  is  present- 
ed for  consideration.  The  board  finds  that  said 
company  has  been  incorporated  under  the  laws 
of  the  state  of  Delaware,  and  that  its  certifi- 
cate of  incorporation  provides  that  its  share* 
of  stock  are  without  any  nominal  or  par  value, 
and  the  board  finds  that  a  corporation  of  such 
nature  is  not  such  a  corporation  as  is  con- 
templated by  the  laws  of  Kansas,  and  that 
such  foreign  corporation  should  not  be  admit- 
ted to  do  business  in  the  state  of  Kansas  for 
that  reason. 

"  'And  the  board  further  finds  that,  on  ac- 
count of  the  findings  as  above  stated,  it  is  un- 
necessary for  the  board  to  make  any  inquiry 
with  reference  to  the  solvency  of  such  corpora- 
tion, or  to  determine  whether  or  not  its  cap- 
ital is  unimpaired,  and  therefore  the  board  de- 
clines to  make  any  inquiry  or  investigation  of 
the  corporation,  or  as  to  whether  or  not  its 
capital  is  unimpaired,  and  does  therefore  de- 
cline to  grant  its  permission  to  said  corpora- 
tion to  do  business  in  the  state,  or  to  issse 
any  certificate  setting  forth  the  fact  that  tho 
application  of  the  corporation  to  do  business 
in  the  state  has  been  approved,  or  that  such  cor- 
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i>oratlon  is  authorized  to  do  business  in  this 
state* 

"The  plaintiff  farther  alleges  that  it  is  en- 
titled to  do  busines  in  the  state  of  Kansas  as 
a  foreign  corporation,  and  has  complied  with  all 
the  statutes  of  the  state  of  Kansas  on  its 
pan,  and  with  all  the  rules  and  regulations 
of  the  charter  board  of  the  state  of  Kansas. 

"That  plaintiff  further  alleges  that  said  de- 
fendants refuse  to  consider  its  said  application 
for  permission  to  do  business  as  a  foreign  cor- 
poration in  the  state  of  Kansas  wholly  and 
solely  upon  the  ground  that,  being  a  foreign 
corporation  organized  with  no  par  value  stock, 
it  could  not  be  admitted  as  a  foreign  corpora- 
tion under  the  laws  of  the  state  of  Kansas." 

The  defendants  have  demurred  to  the  pe- 
tition, and  the  cause  is  heard  on  the  demur- 
rer. A  consideration  of  section  2136  of  the 
General  Statutes  of  1915  is  necessary.  That 
statute  reads: 

"The  state  charter  board,  in  passing  upon 
the  application  of  a  foreign  corporation,  shall 
make  special  inquiry  with  reference  to  the  sol- 
vency of  such  corporation,  and  for  this  purpose 
may  require  such  information  and  evidence  as 
they  may  deem  proper.  If  they  shall  deter- 
mine that  the  corporation  is  organized  in  ac- 
cordance with  the  laws  of  the  state,  territory 
or  foreign  country  under  which  it  is  incorpo- 
rated, that  its  capital  is  unimpaired,  and  that 
it  is  organized  for  a  purpose  for  which  a  do- 
mestic corporation-  may  be  formed,  the  appli- 
cation shall  be  granted,  and  the  approval  of 
the  charter  board  indorsed  thereon,  and,  upon 
the  payment  of  the  fees  provided  by  this  act  to 
be  paid,  the  application  shall  be  filed  in  the 
office  of  the  secretary  of  state,  and  the  secre- 
tary of  state  shall  issue  a  certificate  setting 
forth  the  fact  that  the  application  of  the  cor- 
poration has  been  approved  by  the  charter  board 
and  that  such  corporation  is  authorized  to  en- 
gage in  business  in  this  state." 

This  statute  declares  that  when  the  show- 
ing prescribed  thereby  has  been  made  the 
application  shall  be  granted.  The  petition 
alleges  facts  which  show  that  the  plaintiff 
complied  with  this  statute. 

Section  2137  of  the  General  Statutes  of 
1915  must  also  be  considered.  This  sec- 
tion reads: 

"Any  corporation  organized  under  the  laws 
of  any  other  state,  territory,  or  foreign  coun- 
try, and  seeking  to  do  business  in  this  state, 
shall  make  application  to  the  state  charter 
board,  upon  blank  forms  supplied  by  the  secre- 
tary of  state,  for  authority  to  engage  in  busi- 
ness in  this  state  as  a  foreign  corporation. 
Such  application  shall  set  forth :  (1)  A  certified 
copy  of  its  charter  or  articles  of  incorporation. 
(2)  The  place  where  the  principal  office  of  the 
corporation  is  located.  (3)  The  place  where  the 
principal  office  or  place  of  business  in'  this 
state  is  to  be  located.  (4)  The  full  nature  and 
character  of  the  business  the  corporation  pro- 
poses to  conduct  in  this  state.  (5)  The  name 
and  address  of  each  of  the  officers,  trustees  or 
directors  of  the  corporation.  (6)  A  detailed 
statement  of  the  assets  and  liabilities  of  the 
corporation,  which  shall  be  subscribed  and 


sworn  to  by  the  president  and  secretary  of  the 
corporation.  (7)  The  written  consent  of  the 
corporation,  irrevocable,  that  actions  may  be 
commenced  against  it  in  the  proper  court  of 
any  county  in  this  state  in  which  a  cause  of 
action  may  arise  or  in  which  the  plaintiff  may 
reside  by  the  service  of  process  on  the  secre- 
tary of  state,  and  stipulating  and  agreeing  that 
such  service  shall  be  taken  and  held,  in  all 
courts,  to  be  as  valid  and  binding  as  if  due  serv- 
ice had  been  made  upon  the  president  and  sec- 
retary of  the  corporation,  and  shall  be  executed 
by  the  president  and  secretary  of  the  compa- 
ny and  authenticated  by  the  seal  thereof,  and 
shall  be  accompanied  by  a  duly  certified  copy 
of  the  order  or  resolution  of  the  board  of  di- 
rectors, trustees  or  managers  of  the  corpora- 
tion authorizing  the  said  secretary  and  presi- 
dent to  execute  the  same." 

The  petition  shows  that  the  plaintiff,  In 
its  application  to  the  charter  board,  com- 
plied with  this  section. 

The  statute  explicitly  requires  the  appli- 
cation of  a  foreign  corporation  to  be  grant- 
ed,.!/ these  three  facts  are  found  to  exist: 
(1)  It  is  organized  In  accordance  with  the 
laws  of  the  state  under  which  It  Is  incorpo- 
rated ;  (2)  its  capital  is  unimpaired;  (3)  It 
is  organized  for  a  purpose  for  which  a  do- 
mestic corporation  may  be  formed. 

In  the  view  of  the  court,  the  language 
used  shows  that  the  Legislature  considered 
how  far  the  character  of  a  foreign  corpora- 
tion seeking  permission  to  do  business  here 
must  correspond  with  that  of  a  domestic 
corporation;  that  In  requiring  the  organi- 
zation to  be  in  accordance  with  the  laws  of 
the  creating  state,  and  to  be  for  a  purpose 
for  which  a  corporation  could  be  here  cre- 
ated, the  Legislature  marked  the  limits  of 
its  exactions  In  that  regard,  and  by  fair  im- 
plication declared  It  to  be  unnecessary  that 
the  framework  of  the  corporation,  so  long 
as  Its  purpose  was  one  for  which  a  charter 
might  be  granted  In  Kansas,  should  be  the 
same  as  that  employed  In  this  state.  Until 
1906,  our  Constitution  contained  the  pro- 
vision that  "dues  from  corporations  shall  be 
secured  by  individual  liability  of  the  stock- 
holders to'  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder"  (arti- 
cle 12,  |  2);  but  foreign  corporations  were 
never  barred  from  the  state  because  organ- 
ized under  laws  which  did  not  impose  this 
double  liability — a  difference  both  of  form 
and  substance  that  seems  to  the  court  great- 
er than  that  now  under  consideration. 

The  defendants  say  that,  because  the 
shares  of  stock  of  the  plaintiff  have  no 
fixed  or  nominal  par  value,  it  will  be  diffi- 
cult for  the  officials  of  this  state  to  determine 
the  amount  of  annual  fees  that  the  corpora- 
tion should  pay,  and  that  there  is  no  means 
of  knowing  what  the  capital  stock  of  the 
plaintiff  is,  without  an  examination  of  Its 
assets.  These  objections  arise  out  of  the 
fact  that  the  plaintiff  corporation  Is  organ- 
ized on  a  plan  that  does  not  call  for  a  dl- 
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vision  of  its  capital  Into  shares,  each  repre- 
senting so  many  dollars  of  capital.  Under 
the  plaintiff's  plan  of  organization,  the  cap- 
ital may  be  much  or  little,  and  that  capital 
is  not  divided  into  money  shares,  but  Into 
fractional  parts.  This  makes  it  necessary 
to  consider  chapter  121  of  the  Laws  of  1917, 
which  In  part  reads: 

"Every  foreign  corporation  authorised  by  .  the 
charter  board  to  engage  in  business  in  this 
state  shall,  before  such  certificate  of  authority 
is  issued,  pay  to  the  secretary  of  state  a  feo 
to  be  known  as  capitalization  fee,  based  upon 
that  proportion  of  its  lawfully  issued  capital 
which  it  proposes  to  invest  and  use  in  the 
exercise  and  enjoyment  of  its  corporate  priv- 
ileges within  this  state,  to  wit:  (a)  For  a  cor- 
poration proposing  to  use  one  hundred  thou- 
sand dollars  of  its  capital  stock  in  the  state 
of  Kansas,  or  any  leas  amount,  the  fee  shall  be 
one-tenth  of  one  per  cent,  of  the  amount:  Pro- 
vided, that  the  minimum  capitalization  fee  to 
be  paid  by  any  corporation  shall  be  ten  dol- 
lars', (b)  For  a  corporation  proposing  to  use 
a  greater  amount  of  its  capital  in  business 
within  the  state  of  Kansas  than  one  hundred 
thousand  dollars,  the  capitalization  fee  shall  be 
one  hundred  dollars,  and  in  addition  thereto 
one-twentieth  of  one  per  cent,  of  the  amount 
of  such  capital  to  be  used  in  Kansas  over  or 
in  excess  of  one  hundred  thousand  dollars." 

The  problem  of  determining  the  solvency 
and  bona  fide  capitalization  of  the  plaintiff 
presents  no  unusual  difficulty.  The  fact  that 
the  shares  of  its  stock  have  no  nominal  par 
value  is  of  little  consequence.  Any  prudent 
charter  board,  in  determining  whether  a 
foreign  corporation  is  worthy  of  admission 
to  do  business' in  Kansas,  would  attach  lit- 
tle Importance  to  the  nominal  value  of  its 
shares  of  stock,  even  if  they  have  a  nominal 
value.  As  In  all  other  cases,  the  charter 
board  should  concern  itself  earnestly  to  as- 
certain the  genuine  capital — those  assets 
permanently  devoted  to  the  corporate  busi- 
ness as  a  basis  for  its  business  credit,  and 
upon  which  its  hope  of  profits  is  rationally 
founded. 

The  "lawfully  issued  capital"  and  the 
"capital  stock"  of  such  corporations  are  the 
assets  that  it  devotes  to  the  prosecution  of 
its  business.  When  the  value  of  those  as- 
sets is  ascertained,  the  fee,  required  to  be 
paid  by  law,  can  be  based  on  that  portion 
of  the  assets  which  the  corporation  proposes 
to  "invest  and  use  in  the  exercise  and  en- 
joyment of  its  corporate  privileges  within 
this  state." 

The  defendants  contend  that  the  plaintiff 
is  not  such  an  organization  as  is  called  a 
corporation  in  the  Constitution  and  laws  of 
this  state.  This  contention  is  based  on  the 
same  facts  as  are  the  other  contentions  just 
disposed  of.  The  answer  to  this  contention 
is  that  corporations  without  capital  stock 
and  without  shares  of.  stock  are  not  new. 
They  are  as  old  as  corporations  themselves, 
and  have  existed  in  England  and  in  this 


country  for  many  years.  Our  Constitution 
recognizes  them,  and  we  have  laws  for  their 
control  and  government. 

The  plaintiff  can  be  admitted  to  do  busi- 
ness in  this  state,  and  the  defendants  can- 
not refuse  to  make  the  inquiry  concerning 
it  directed  by  section  2136  of  the  General 
Statutes  of  1915. 

It  follows  that  a  writ  of  mandamus  should 
and  will  issue. 

BURCH,  MASON,  PORTER,  WEST,  and 
DAWSON,  JJ.,  concur. 

MARSHALL,  J.  (dissenting).  Under  our 
statutes  admitting  foreign  corporations  to 
do  business  in  this  state,  such  as  are  not 
admitted  must  be  considered  as  excluded; 
at  least  when  those  statutes  are  applied  to 
private  «>rporations  organized  for  profit. 

The  Constitution  and  laws  of  Kansas  rec- 
ognize three  classes  of  corporations,  public, 
charitable,  and  those  organized  for  profit. 
Of  the  last  two  classes  there  are  55  distinct 
groups  provided  for.  Gen.  Stat.  1915,  } 
2099.  The  charter  of  a  corporation  organ- 
ized for  profit,  under  the  laws  of  this  state, 
must  set  forth  the  amount  of  its  capital, 
the  number  of  shares  into  which  that  cap- 
ital is  divided,  a#d  the  number  of  shares 
held  by  each  stockholder.  Gen.  Stat  1915, 
§  2106.  It  follows  that,  In  this  state,  a  pri- 
vate corporation  for  profit  cannot  be  organ-' 
ized  as  the  plaintiff  corporation  is  organ- 
ized. 

It  will  probably  not  be  contended  by  any 
one  that  a  foreign  public  corporation  can 
be  admitted  to  do  business  in  this  state 
under  our  law  concerning  foreign  corpora- 
tions, and  it  probably  will  not  be  contended 
that  our  foreign  corporation  law  applies  to 
foreign  charitable  corporations.  If  these  as- 
sumptions are  correct,  neither  foreign  pub- 
lic nor  charitable  corporations  will  be  ad- 
mitted to  do  business  in  this  state  under 
our  present  law. 

We  have  laws  regulating  public  and  char- 
itable corporations,  but  further  considera- 
tion of  them  is  unnecessary.  The  plaintiff 
is  neither;  it  is  a  private  corporation  or- 
ganized for  profit.  All  the  laws  of  this  state 
relating  to  foreign  corporations  concern  those 
that  are  organized  for  profit.  These  laws 
are  based  on  the  principle  that  all  corpora- 
tions organized  for  profit  have  a  named  or 
fixed  capital  stock,  divided  into  shares,  each 
representing  so  many  dollars  of  that  stock. 
In  addition  to  this,  foreign  corporations  ad- 
mitted to  do  business  are  subject  to  the 
same  laws  and  control  as  domestic  corpora- 
tions.  Gen.  Stat  1915,  §  2140. 

The  difficulties,  which  have  been  summa- 
rized in  the  opinion,  suggested  by  the  defend- 
ants, strengthen  the  argument  to  show  that 
the  laws  of  this  state  do  not  apply  to.  cor- 
porations organized  as  the  plaintiff  is,  and 
that  such  corporations  cannot  be  admitted 
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to  do  business  In  this  state.  The  law  of  this 
state  does  not  provide  for  the  admission  of 
a  corporation  snch  as  the  plaintiff  is.  It  Is 
therefore  excluded;  and  the  defendants 
were  right  when  they  refused  to  consider 
the  plaintiff's  application.  These  conclu- 
sions are  supported  by  Kansas  City  Bridge 
A  Iron  Co.  v.  Com'rs  of  Wyandotte  County, 
36  Kan.  657,  660, 11  Pac.  360,  362,  where  this 
court  said: 

"That  a  corporation  created  in  a  foreign  state 
may  transact  business  in  this  state,  if  not  re- 
pugnant to  or  prejudicial  to  our  laws,  is  too 
well  settled  to  need  comment" 

—and  by  State  v.  Telegraph  Co.,  75  Kan. 
609,  90  Pac.  299,  where  this  court  held  that: 

"For  failure  to  comply  with  the  law,  a  for- 
eign corporation  engaged  in  interstate  com- 
merce and  transacting  business  for  the  federal 
government  may  be  ousted  from  the  privilege 
of  engaging  in  nongovernmental  intrastate  busi- 
ness." 

JOHNSTON,  O.  J*  joins  In  the  dissent 


(105  Kan.  116) 

SIGLER  v.-  P HARES  et«al.    (No.  22222.) 

(Supreme  Court  of  Kansas.    June  7,  1919.) 

(8yUahu$  by  the  Court.) 

1.  Mortgages  (@=>624(3)— Foreclosure  Saxe 
—Redemption  by  Owner— Right  of  Sko- 
ond  mohtgagee. 

The  holder  of  a  first  mortgage  on  a  tract 
of  land  brought  an  action  to  foreclose  it  A 
second  mortgagee,  who  was  made  a  party,  ask- 
ed the  foreclosure  of  bis  lien  as  well.  The 
owner  of  the  fee  pleaded  that  the  second  mort- 
gage had  been  paid.  The  trial  of  this  issue  was 
postponed  to  a  later  term  of  'court.  Before  it 
was  had,  judgment  was  rendered  in  favor  of 
the  first  mortgagee,  and  the  land  was  sold  there- 
on and  bid  in  by  him  for  the  amount  of  his 
lien;  the  sale  being  confirmed.  Four  months 
after  the  sale  a  judgment  was  rendered  in  fa- 
vor of  the  second  mortgagee,  declaring  that  he 
held  a  second  hen  and  was  entitled  to  all  the 
rights  and  benefits  of  the  redemption  laws  with 
respect  to  the  sale  under  the  first  lien.  Eleven 
months  after  the  sale  the  owner  of  the  fee 
made  a  redemption  therefrom.  Two  months 
later  the  second  mortgagee  attempted  to  re- 
deem by  paying  the  amount  of  the  bid,  with  in- 
terest and  costs,  to  the  clerk.  Held,  that  such 
attempted  redemption  was  ineffectual,  inasmuch 
as  the  exerciBe  of  the  owner's  exclusive  right 
to  redeem  within  12  months  of  the  sale  vested 
in  him  a  title  freed  from  all  claims  of  the  sec- 
ond mortgagee. 

2.  Mortgages  «J=»594(3)— Conveyance  Sub- 
ject to  Mortgage  —  Foreclosure  —  "De- 
fendant Owner." 

One  to  whom  land  has  been  conveyed  sub- 
ject to  a  mortgage,  and  who  is  made  a  party  in 
an  action  to  foreclose  it,  is  the  person  refer- 


red to  by  the  statute  giving  an  exclusive  right 
of  redemption  for  12  months  to  the  "defend- 
ant owner." 

3.  Mortgages  <8=>624(3)— Foreclosure  and 
Redemption  —  Rights  of  Second  Mort- 
gagee. 

The  circumstances  presented  are  held  not  to 
justify  an  interference  upon  equitable  grounds 
with  the  ordinary  operation  of  the  redemption 
law. 

Appeal  from  District  Court,  Trego  County. 

Action  by  Joseph  Slgler  against  J.  W. 
Phares  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions  to  render  judgment 
against  plaintiff. 

Herman  Long,  of  Wakeeney,  for  appel- 
lants. 

David  Ritchie,  of  Sallna,  and  S.  M.  Hut- 
zeL  of  Wakeeney,  for  appellee. 


MASON,  J.  In  1909  Lou  A.  Slgler,  the 
owner  of  a  tract  of  land,  executed  a  first 
mortgage  upon  it  for  $1,600  to  T.  M.  Patter- 
son, and  a  second  mortgage  for*  $800  to 
Joseph  Slgler,  his  wife  joining  in  the  execu- 
tion of  the  mortgages  and  the  notes  which 
they  secured.  In  1913  Lou  A.  Slgler  was 
adjudged  a  bankrupt  and  his  trustee  con- 
veyed the  land,  subject  to  all  liens  and  in- 
cumbrances, to  J.  W.  Phares,  for  $25.  In 
December,  1914,  Patterson  brought  an  ac- 
tion to  foreclose  his  mortgage,  Phares  and 
Joseph  Slgler,  the  second  mortgagee,  being 
among  the  defendants.  The  mortgagors  were 
also  named  as  parties,  but  were  served 
only  by  publication  and  did  not  appear. 
Joseph  Slgler  filed  a  cross-petition  asking 
the  foreclosure  of  his  mortgage,  and  Phares 
answered  alleging  that  it  had  been  paid. 
On  March  2,  1915,  a  judgment  was  rendered 
In  favor  of  the  first  mortgagee,  Patterson, 
the  trial  of  the  Issue  between  the  second 
mortgagee  and  the  owner  being  postponed 
until  the  September  term  of  court.  In  May,. 
1915,  an  order  of  sale  was  Issued  on  the 
judgment  already  rendered,  and  the  land 
was  sold  to  Patterson  for  substantially  the 
amount  of  his  lien,  confirmation  being  made 
the  same  month.  In  September,  1915,  Jo- 
seph Sigler  obtained  a  judgment  finding 
that  he  had  a  second  lien  on  the  land  for 
the  amount  of  his  claim,  and  adjudging  that 
he  was  entitled  to  redeem  from  the  sale 
under  the  first  mortgage.  In  April,  1916, 
Phares  redeemed  the  land  by  paying  the 
amount  of  the  bid,  with  Interest.  In  the 
following  June  Joseph  Sigler  deposited  with 
the  clerk  of  the  court  a  like  amount,  with 
the  additional  Interest,  for  the  purpose  of 
effecting  a  redemption  in  his  own  behalf. 
In  December,  1917,  he  brought  the  present 
action  asking  that  the  land  be  sold  to  pay 
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his  lien,  and  for  such  other  relief  as  might 
be  deemed  just.  Judgment  was  rendered 
In  his  favor  declaring  that  his  attempt  to 
redeem  was  effective,  and  ordering  the  sher- 
iff to  make  him  a  deed.  Phares  appeals; 
other  defendants  joining  with  him. 

[1]  The  decision  of  the  case  depends  large- 
ly upon  the  Interpretation  of  the  judgment 
rendered  In  the  former  action.  The  portion 
of  the  record  thereof  material  for  present 
purposes  reads  as  follows: 

"And  thereupon  this  cause  is  tried  to  the 
court,  and  the  court,  after  hearing  the  evi- 
dence, finds:  That  the  allegations  and  aver- 
ments of  the  answer  and  cross-petition  herein 
are  true.  That  there  is  due  from  the  defend- 
ants Lou  A.  Sigler  and  Lillie  B.  Sigler,  his 
wife,  to  the  defendant  Joseph  Sigler  the  sum 
of  one  thousand  two  hundred  and  seventy-four 
dollars  and  thirty-four  cents  ($1,274.34)  on  the 
note  and  mortgage  sued  on  in  the  cross-petition 
herein.  That  said  note  specifies  that  said  in- 
debtedness shall  bear  and  draw  interest  at  the 
rate  of  eight  (8)  per  cent,  per  annum  from  its 
date  until  paid.  The  court  further  finds  that 
the  lien  claim  and  judgment  of  the  said  Joseph 
Sigler  Is  a  second  lien  on  the  land  and  ten*, 
ments  described  in  his  cross-petition  and  set 
.  forth  in  the  petition  of  the  plaintiff.  *  •  • 
It  is  therefore  considered,  ordered,  and  adjndged 
by  the  court:  That  the  said  defendant  Joseph 
Sigler  do  have  and  recover  of  and  from  the  said 
defendants  in  rem  the  said  sum  of  one  thousand 
two  hundred  and  seventy-four  and  34/100  dol- 
lars, the  amount  so  as  aforesaid  found  to  be 
due,  to  said  defendant  That  said  judgment 
for  $1,274.34  draw  and  bear  interest  at  the 
rate  of  eight  (8)  per  cent,  per  annum  from 
this  date  until  paid,  and  upon  request  of  the 
said  Joseph  Sigler  execution  issue.  That  the 
said  defendant  Joseph  Sigler  is  a  judgment 
creditor  of  the  said  defendants  Lou  A.  Sigler 
and  Lillie  B.  Sigler,  and  entitled  to  all  the 
rights  and  benefits  of  the  redemption  laws  of 
the  state  of  Kansas  from  the  sale  of  the  said 
real  estate  under  the  mortgage  lien  of  the  plain- 
tiff herein,  T.  M.  Patterson." 

We  regard  this  record  merely  as  a  state- 
ment that  the  court  had  decided  the  Issue 
of  fact  between  Joseph  Sigler  and  Phares 
— as  to  whether  the  second  mortgage  had 
been  paid — in  favor  of  Sigler,  and  in  addi- 
tion thereto  a  recital  of  the  legal  conse- 
quences resulting  from  such  decision;  the 
announcement  of  a  decree  carrying  Into  ef- 
fect the  rights  that  attached  to  the  owner- 
ship of  the  mortgage,  now  that  it  was  found 
not  to  have  been  extinguished  by  payment 
Inasmuch  as  personal  service  had  not  been 
made  upon  the  mortgagors,  and  they  had 
not  appeared  in  the  action,  the  judgment  did 
not  run  against  them  personally,  and  Jo- 
seph Sigler's  only  lien  was  In  virtue  of  his 
mortgage,  although  we  do  not  see  that  the 
result  would  be  any  different  If  the  fact 
were  otherwise.  The  language  in  which 
the  judgment  Is  couched  shows  no  purpose 
to  create  a  lien;  it  indicates  rather  that 
the  lien  created  by  the  mortgage  is  found 
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to  be  still  in  existence.  This  seems  the  rea- 
sonable construction,  although  there  Is  a 
sense  In  which  all  pre-existing  liens  may  be 
said  to  have  been  extinguished  by  the  sale 
and  confirmation,  and  in  which  by  a  some- 
what literal  reading  the  declaration  that 
Joseph  Sigler's  claim  still  constitutes  a  lien 
might  be  thought  to  imply  that  new  life 
had  been  given  it.  That  such  was  not  the 
meaning  Intended  is  obvious  from  the  fact 
that  the  lien  Is  described  as  a  second  one, 
Implying  to  the  same  extent  the  continued 
existence  of  the  first  The  same  verbal  dif- 
ficulty (If  It  be  regarded  as  such)  appears 
in  the  statute,  which  allows  redemption  to  be 
made  by  a  creditor  whose  claim  becomes  a 
lien  prior  to  the  expiration  of  fifteen  months 
from  the  day  of  sale  (Gen.  Stat  1915,,  SI 
7382,  7383  [Code  Civ.  Proc.  ||  478,  479]), 
although  a  creditor,  by  putting  bis  claim 
in  judgment  after  the  sale,  can  hardly  in 
strictness  be  said  to  acquire  a  lien  on  the 
land,  In  view  of  the  fact  that  "the  right  of 
redemption  shall  not  be  subject  to  levy  or 
sale  on  execution"  (Gen.  Stat.  1915,  |  7396 
[Code  Civ.  Proc.  |  492])— a  provision  not 
found  in  the  Iowa  statute,  from  which  our 
own  is  taken.  Yet  a  judgment  obtained 
after  the  sale,  which  gives  a  lien  upon  the 
real  estate  of  the  debtor  owner,  is  held  by 
this  court  to  confer  a  right  to  redeem.  Case 
v.  Lanyon,  62  Kan.  69,  61  Pac  406;  Gllle  v. 
Enrlght  73  Kan.  245,  84  Pac  992.  And  such 
is  the  practice  elsewhere.  See  Falbe  v. 
Caves,  15*  Wis.  54,  138  N.  W.  87;  Brown  v. 
Markley,  58  Iowa,  689,  12  N.  W.  721. 

The  clause  of  the  judgment  providing 
that  Joseph  Sigler  should  be  "entitled  to  all 
the  rights  and  benefits  of  the  redemption 
laws  of  the  state  of  Kansas  from  the  sale 
of  said  real  estate  under  the  mortgage  lien 
of  the  plaintiff  herein,  T.  M.  Patterson," 
means,  as  we  interpret  it,  that  Sigler's  rights 
of  redemption  are  those  defined  by  the  stat- 
ute. No  purpose  is  shown  to  treat  the  case 
as  exceptional,  and  to  allow  him  other  rights 
than  such  as  under  the  general  law  flow 
from  the  fact  that  he  has  been  found  to  be 
the  owner  of  a  valid  second  mortgage.  By 
virtue  of  such  ownership  he  was  entitled  to 
redeem,  but  this  right  was  held  by  him  in 
subordination  to  the  exclusive  right  lodged 
by  the  statute  in  the  owner  of  the  fee,  pro- 
vided redemption  should  be  made  within  12 
months  after  the  sale.  Gen.  Stat  1915,  | 
7381  (Code  Civ.  Proc  {  477).  If  the  own- 
er had  failed  to  act  within  that  period, 
Joseph  Sigler  could  have  redeemed  by  pay- 
ing the  selling  price,  with  Interest  and  costs, 
thereby  adding  the  amount  of  his  claim 
(or  so  much  thereof  as  he  should  see  fit  to 
release)  to  the  sum  which  any  one  else 
would  have  been  required  to  pay  in  order  to 
redeem  from  him.  Gen.  Stat  1916,  §  7391 
(Code  Civ.  Proc  §  487). 

This  interpretation  of  the  Judgment  and 
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statute  results  in  the  second  mortgagee  be- 
ing placed  at  this  disadvantage:  In  order 
fully  to  protect  himself  against  the  loss  of 
the  fruits  of  his  Hen  he  was  required  to 
make  a  bid  at  the  sheriff's  sale  (or  see  that 
one  was  made)  larger  than  the  amount  of 
the  first  mortgage  debt,  at  a  time  when  the 
existence  of  his  own  claim  was  contested, 
and  when  possibly  he  might  not  have  been 
sure  that  it  would  be  upheld.  He  was  en- 
titled to  have  his  claim  adjudicated  before 
the  sale,  if  this  could  be  done  without  prej- 
udice to  other  interests.  Hines  v.  Rays,  93 
Kan.  209,  144  Pac.  240.  That  result  could 
have  been  accomplished  by  an  order  of  the 
court  postponing  the  sale  until  the  decision 
of  the  question  whether  the  mortgage  had 
been  paid;  but  such  a  postponement  might 
have  worked  an  injustice  to  the  first  mort- 
gagee. Lynn  v.  McCue,  96  Kan.  114,  116, 
150  Pac.  523.  Except  for  the  disadvantage 
referred  to,  which  appears  to  be  a  necessary 
consequence  of  the  statute,  and  to  be  in 
accordance  with  the  general  statutory  pur- 
pose of  protecting  primarily  the  Interests 
of  the  owner  whose  land  is  sold  on  execu- 
tion or  order  of  sale,  the  second  mortgagee 
was  left  in  just  as  favorable  a  situation  as 
though  his  lien  had  been  confirmed  as  a 
part  of  the  original  judgment  foreclosing 
the  first  mortgage.  By  exercising  his  ex- 
clusive right  to  redeem  within  12  months 
after  the  sale,  the  owner  obtained  a  title 
freed  from  the  claim  of  the  second  mortga- 
gor, by  virtue  of  the  provision  of  the  statute 
that— 

"Real  estate  once  sold  upon  order  of  sale,  spe- 
cial execution  or  general  execution  shall  not 
again  be  liable  for  sale  for  any  balance  due 
upon  the  judgment  or  decree  under  which  the 
same  is  sold,  or  any  judgment  or  lien  inferior 
thereto,  and  under  which  the  holder  of  such 
lien  had  a  right  to  redeem  within  the  fifteen 
months  hereinbefore  provided  for."  Gen.  Stat 
1915,  |  7401  (Code  Civ.  Proc.  8  497). 

[2]  2.  In  behalf  of  the  second  mortgagee 
it  Is  contended  that  Phares,  claiming  only 
under  a  deed  made  subject  to  the  existing 
mortgages,  could  not  obtain  full  title  with- 
out paying  them  off,  and  was  not  the  "de- 
fendant owner,"  within  the  meaning  of  that 
term  as  used  in  the  statute  giving  the  per- 
son so  described  the  exclusive  right  to  re- 
deem within  12  months  after  the  sale.  It 
Is  argued  that  the  word  "defendant"  in 
this  connection  applies  only  to  one  who  is 
making  a  defense  against  an  obligation  he 
was  required  to  perform  or  to  protect  his 
property  against  a  claim  made  in  an  action 
at  law,  as  distinguished  from  an  equitable 
proceeding.  We  think  it  clear  that  Phares, 
although  taking  the  land  subject  to  the  mort- 
gages (as  the  original  owner  held  It  after 
their  execution),  was  the  person  to  whom 
in  this  case  the  phrase  "defendant  owner" 


refers;  moreover,  he  could  have  exercised 
the  same  rights  as  the  holder  of  the  legal 
title.  Gen.  St  1915,  §  7397  (Code  Civ.  Proc 
{  493). 

[3]  3.  Under  exceptional  circumstances, 
upon  equitable  considerations,  the  right  of 
redemption  has  sometimes  been  extended 
somewhat  beyond  the  bare  letter  of  the  stat- 
ute. We  do  not  regard  the  situation  here 
presented  as  of  such  a  character  as  to  jus- 
tify Judicial  Interference  with  the  ordinary 
operation  of  the  law.  The  sale  was  legally 
made,  and  the  statute  gives  the  owner  of  the 
fee  the  right  to  redeem  by  paying  the  amount 
of  the  bid.  The  exercise  of  that  right  cut 
off  the  remedy  of  the  second  mortgagee 
against  the  land.  His  loss  results  from  the 
property  having  brought  at  the  sale  no  more 
than  the  amount  of  the  first  lien. 

A  reversal  Is  ordered,  and  the  cause  Is 
remanded,  with  directions  to  render  judg- 
ment against  the  second  mortgagee. 

All  the  Justices  concurring,  except  DAW- 
SON, J.,  who  did  not  sit 


(105  Kan.  139) 
STATE  v.  HEITMAN.    (No.  22299.) 
(Supreme  Court  of  Kansas.    June  7,  1919.) 

(Syllabua  by  the  Court.) 

Constitutional  Law  «=>206(1),  224— Crim- 
inal Law  «=»1206(1)  —  Privileges  and 
Immunities  —  Equal  Protection  or  the 
Laws— Sentence — Inequality  as  Between 
Men  and  Women. 
Chapter  298  of  the  Laws  of  1917,  estab- 
lishing an  institution  known  as  the  state  In- 
dustrial farm  for  women,  for  the  detention  and 
care  of  women  convicted  of  criminal  offenses, 
does  not  violate  any  of  the  provisions  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  because  a  woman  convicted 
of  misdemeanor  is  sentenced  to  the  farm  for 
an  undetermined  period,  with  a  maximum  limit, 
while  a  man  convicted  of  the  same  misdemeanor 
is  sentenced,  under  the  general  law,  to  the  coun- 
ty jail  for  a  definite  period,  within  the  same 
maximum  limit 

Appeal  from  District  Court,  Shawnee 
County. 

Mrs.  L.  O.  Heitman  was  convicted  of  keep- 
ing a  liquor  nuisance,  and  sentenced  to  pay  a 
fine  of  ?100  and  committed  to  the  state  In- 
dustrial farm  for  women  until  discharged  ac- 
cording to  law.  From  the  part  of  the  judg- 
ment assessing  the  penalty,  she  appeals.  Af- 
firmed. 

Edward  Rooney,  of  Topeka,  for  appellant 
Richard  J.  Hopkins,  Atty.  Gen.,  and  Hugh 
T.  Fisher,  of  Topeka,  for  the  State. 

BURCH,  J.  The  defendant  was  convicted 
of  keeping  a  liquor  nuisance.   She  was  sen- 
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tenced  to  pay  a  fine  of  $100,  and  was  com- 
mitted to  the  state  industrial  farm  for  women 
until  discharged  according  to  law.  She  ap- 
peals from  the  portion  of  the  judgment  as- 
sessing penalty. 

The  statute  under  which  the  defendant  was 
convicted  is  section  1  of  chapter  232  of  the 
Laws  of  1901.  After  declaring  what  places 
are  common  nuisances,  the  statute  provides 
as  follows: 

"Every  person  who  maintains  or  assists  in 
maintaining  such  common  nuisance  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred 
dollars,  and  by  imprisonment  in  the  county 
jail  not  leas  than  thirty  days  nor  more  than 
six  months,  for  each  offense."  Gen.  Stat.  1915, 
15624. 

The  fine  was  assessed  under  this  statute. 
The  commitment  was  adjudged  under  the 
provisions  of  section  5  of  chapter  298  of  the 
Laws  of  1917,  reading  as  follows: 

"Every  female  person,  above  the  age  of  eight- 
een years,  who  shall  be  convicted  of  any  offense 
against  the  criminal  laws  of  this  state,  punish- 
able by  imprisonment,  shall  be  sentenced  to  the 
state  industrial  farm  for  women,  but  the  court 
imposing  such  sentence  shall  not  fix  the  limit  or 
duration  of  the  sentence.  The  term  of  impris- 
onment of  any  person  so  convicted  and  sen- 
tenced shall  be  terminated  by  the  state  board 
of  administration,  as  authorised  by  this  act,  but 
such  imprisonment  shall  not  exceed  the  max- 
imum term  provided  by  law  for  the  crime  for 
which  the  person  was  convicted:  Provided, 
that  where  the  person,  so  convicted  and,  sen- 
tenced to  said  industrial  farm  for  women,  is 
not  more  than  twenty-five  years  of  age  and  said 
conviction  is  for  her  first  offense,  the  board  of 
administration  may  parole  or  release  such  per- 
son under  rules  and  regulations  prescribed  by 
said  board  before  the  expiration  of  the  minimum 
term,  but  in  all  other  cases,  the  person  so  com- 
mitted to  said  institution  shall  not  be  eligible 
to  parole  by  the  board  of  administration  until 
the  expiration  of  the  minimum  term  fixed  by 
law  for  the  punishment  of  the  offense  for  which 
she  has  been  convicted:  Provided  further,  that 
where  any  person  has  been  committed  to  such 
institution  on  conviction  for  murder  in  the  first 
or  second  degree,  such  person  shall  not  be  re- 
leased from  said  institution  until  the  expiration 
of  the  term  for  which  such  person  is  sentenced, 
except  by  action  of  the  Governor  exercising 
his  pardoning  or  parole  power." 

The  detention  portion  of  the  defendant's 
sentence  was  therefore  Indeterminate,  with  a 
maximum  limit  of  six  months.  If  the  de- 
fendant had  been  a  man,  the  sentence  would 
have  been  to  the  county  jail  for  some  definite 
period  within  the  maximum  and  minimum 
limits  fixed  by  the  statute  In  1901.  Because 
the  defendant  was  sentenced  to  detention  for 
an  undetermined  period  at  the  state  Indus- 
trial farm  for  women,  she  contends  she  has 
been  denied  the  equal  protection  of  the  law, 
and  that  her  privileges  and  immunities  have 


been  abridged,  contrary  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States.  Some  other  objections  to  the  indus- 
trial farm  law  are  proposed,  but  they  have 
already  been  disposed  of  in  the  cases  of  State 
v.  Dunkerton,  103  Kan.  748, 175  Pac.  981,  and 
In  re  Dunkerton,  104  Kan.  481,  179  Pac.  347. 

In  support  of  the  defendant's  contention, 
the  familiar  decisions  are  cited  whlcu  declare 
that,  in  the  administration  of  criminal  jus- 
tice, no  different  or  higher  punishment  shall 
be  Imposed  on  one  than  that  which  is  pre- 
scribed for  all,  for  the  same  offense.  The 
reason  for  striving  to  base  Justice  on  equal- 
ity Is  probably  best  stated  In  Rudolf  von 
Iherlng's  Law  as  a  Means  to  an  End,  chap- 
ter VII,  section  11,  translated  from  the  Ger- 
man and  published  as  volume  5  of  the  Modern 
Legal  Philosophy  Series: 

"What  is  there  so  great  in  equality  that 
we  measure  the  highest  concept  of  right— for 
this  is  what  justice  is— by  it?  Why  should  law 
strive  after  equality,  when  all  nature  denies 
it?  And  what  value  has  equality  independent- 
ly of  any  particular  content?  Equality  may 
be  as  much  as  anything  else  equality  of  mis- 
ery. Is  it  a  consolation  for  the  criminal  to 
know  that  the  punishment  which  has  overtak- 
en him  will  also  strike  all  others  in  the  same 
position?  The  desire  for  equality  seems  to 
have  its  ultimate  ground  in  an  ugly  trait  of 
the  human  heart;  in  ill  will  and  envy.  No  one 
shall  be  better  or  less  badly  off  than  I;  if  I 
am  .miserable,  everybody  else, ,  too,  shall  be  so. 

"But  the  reason  we  want  equality  in  law  is 
not  because  it  is  something  worth  striving  aft- 
er in  itself,  for  it  is  not  so  at  all.  We  see  to 
it  that,  with  all  the  equalizing  powers  of  the 
law,  inequality  finds  its  way  back  again  by  a 
thousand  paths.  But,  indeed,  our  reason  for 
wanting  it  is  because  it  is  the  condition  of  the 
welfare  of  society.  When  the  burdens  which 
society  imposes  upon  its  members  are  distrib- 
uted unequally,  not  only  does  that  part  suffer 
which  is  too  heavily  laden,  but  the  whole  of 
society.  The  center  of  gravity  is  displaced,  the 
equilibrium  is  disturbed,  and  the  natural  con- 
sequence is  a  social  struggle  for  the  purpose  of 
re-establishing  equilibrium;  which  under  cer- 
tain conditions  becomes  a  highly  dangerous  men- 
ace, and  is  always  a  shock*  to  the  existing  so- 
da! order."   Page  276. 


Differences,  however,  cannot  be  denied  or 
disregarded,  and  the  very  principle  of  equal- 
ity, not  only  approves,  but  necessitates,  clas- 
sification, without  which  fixation  of  the  social 
center  of  gravity  and  stable  equilibrium  of 
the  social  order  would  be  impossible.  It 
would  revolt  justice  if  youthful  first  offenders 
were  subjected  to  the  same  penal  regimen  as 
mature  recidivists.  Hence  the  decisions  are 
numerous  and  familiar  that  equal  protection 
of  the  law  Is  secured  if  the  law  operate  in  the 
same  way  on  all  who  belong  In  the  same 
class.  Classes  may  not  be  created  arbitrarily 
or  unreasonably,  or  the  principle  of  equality 
would  be  violated.  There  must  be  some 
difference  in  character,  condition,  or  situation 
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to  justify  distinction,  and  this  difference  must 
bear  a  jnst  and  proper  relation  to  the  pro- 
posed classification  and  regulation ;  other- 
wise, the  classification  is  forced  and  unreal, 
and  greater  burdens  are,  in  fact,  imposed  on 
some  than  on  others  of  the  same  desert  The 
defendant  asserts  that  sex  does  not  constitute 
a  just  and  reasonable  ground  fof  substituting 
an  indeterminate  sentence,  within  a  stated 
limit,  to  the  industrial  farm  for  women,  In 
place  of  a  definite  sentence,  within  the  same 
limit,  to  the  county  jaiL 

In  the  years  between  enactment  of  the  stat- 
utes of  1901  and  1917,  application  of  the 
scientific  method  in  dealing  with  the  sub- 
jects of  crime  and  punishment  has  produced 
noteworthy  results.  Crime  is  no  longer  treat- 
ed abstractly,  according  to  the  a  priori 
method,  and  punishment  no  longer  consists 
of  penalties  sawed  into  stock  lengths  and 
corded  up  by  the  judges'  bench,  for  use  In 
passing  sentence. 

Every,  act  condemned  by  our  Penal  Code  is 
proper,  perhaps  laudable,  somewhere  In  the 
world.  Each  civil  society  governmentally  or- 
ganized has  a  conception,  more  or  less  defi- 
nite, of  its  own  best  interest  and  welfare,  and 
sets  up  standards  of  conduct  to  which  the 
individual  Is  supposed  to  conform.  Failure 
to  measure  up  to  the  prescribed  standards 
may  be  of  such  public  concern  that  the  state 
must  attach  sanctions  to  its  regulations. 
When  the  state  shall  do  this  is  a  practical 
question,  to  be  determined  with  respect  to 
circumstances  and  condition  a  Departure 
from  the  standard  thus  sanctioned  we  call 
crime,  and  the  nonconformist  we  call  a 
criminal. 

Investigation  of  the  facts  discloses  that  the 
nonconformist  generally  acts  through  the 
prompting  of  some  perfectly  natural  instinct, 
such  as  the  pugnacious  instinct,  the  sex  in- 
stinct, or  the  acquisitive  Instinct.  The  state  it- 
self, by  the  creation  or  toleration  of  untoward 
conditions,  may  contribute  to  delinquency. 
Statistics  have  been  published  showing  that,  In 
the  year  1916,  in  the  state  of  Massachusetts, 
176,000  arrests  wer^  made.  Of  these,  104,000 
were  for  drunkenness;  and  consequently  the 
legally  recognized  sale  of  intoxicating  liquor 
under  government  license  was  directly  re- 
sponsible for  crime.  Conditions  resulting 
from  social  and  economic  pressure  are  con- 
tributing causes  of  crime;  but  the  noncon- 
formist fa(ls  to  measure  up  to  the  normal 
standard,  primarily  and  principally,  on  ac- 
count of  some  personal  subnormality  or  ab- 
normality of  body  or  mind  or  both.  The  re- 
sult is  that  the  study  of  •crime,  not  neglecting 
the  social  factor,  becomes  largely  the  study  of 
individuals. 

Individuals  cannot  be  studied  en  masse. 
They  may  be  classified  into  groups,  on  the 
basis  of  common  characteristics;  but  the  in- 
dividual cannot  be  assigned  to  his  proper 
group  until  he  has  been  segregated,  and  his 
peculiar  physical  and  mental  endowments,  or 


lack  of  endowments,  have  been  considered  in 
the  light  of  his  heredity  and  environment 

The  method  which  has  just  been  described 
must  be  employed  in  affixing  punishment 
Care  must  be  taken  that  in  denouncing 
punishment,  which  is  done  In  the  Interest  of 
society,  society  itself  does  not  suffer,  for  pun- 
ishment is  a  two-edged  sword.  In  ancient 
barbarous  days  it  was  discovered  that  It  was 
to  the  advantage  of  the  conqueror  not  to  kill 
his  captives;  they  were  more  profitable  kept 
alive,  fed  well,  well  cared  for,  and  put  to 
work.  In  the  same  way,  society  now  loses  if 
It  punish  one  of  its  members  in  a  way  that 
crushes  him,  when  it  might  rehabilitate  him 
and  restore  him  to  conformity  and  usefulness. 

The  old  theory  of  vengeance  and  retribu- 
tion, carried  out  in  medieval  times  in  torture 
chambers  with  Implements  of  torture,  and 
in  modern  times  by  means  more  degrading, 
if  less  severe,  wholly  failed  to  better  social 
conditions.  The  theory  of  deterrence  by  hor- 
rible example  did  no  better.  In  the  reign  of 
Henry  VIII,  70,000  thieves  were  hung,  and  it 
was  found  more  pockets  were  picked  during 
the  hangings  than  at  any  other  time.  For  a 
remarkably  long  time  our  criminal  and  penal 
jurisprudence  suffered  from  the  paralysis  of 
outgrown  traditions,  the  application  of  anti- 
quated methods,  and  the  employment  of  ar- 
chaic equipment  As  the  results  of  patient 
careful,  scientific  study  and  experiment  sift- 
ed, compared,  and  corrected  in  conferences 
and  congresses,  national  and  International, 
became  generally  known,  and  the  practical 
work  of  Individual  criminologists,  penologists, 
and  social  reformers  commenced  to  attract 
general  attention,  the  public  mind  and  con- 
science slowly  awakened.  State  Legislatures 
commenced  to  take  notice.  In  very  recent 
years  progress  has  been  rapid,  and  there  are 
now  few  to  deny  that  It  Is  best  for  society — 
is  simply  common  sense — to  try  to  float  from 
off  the  rocks  of  the  penal  law  and  save,  If 
possible,  for  future  profitable  voyaging,  hu- 
man vessels  stranded  there,  whether  by  fog, 
or  111  wind,  or  defective  steering  gear,  or  bad 
seamanship. 

Quite  obviously  it  is  of  fundamental  Im- 
portance that  the  nature  of  the  particular 
vessel  be  considered,  in  order  that  proper 
measures  may  be  adopted  to  save  it;  and 
Mrs.  Jessie  D.  Hodder,  superintendent  of  the 
reformatory  for  women  at  Framlngham, 
Mass.,  made  the  following  classification  of 
women  sentenced  to  reformatories  for  crime: 

With  reference  to  intellect  they  may  be  im- 
becile, moron,  subnormal,  dull,  fair,  or  good; 
with  reference  to  nervous  organisation,  they 
may  be  normal,  neuropathic,  psychopathic,  epi- 
leptic, or  hysterical.  These  are  only  some  of 
the  factors  which  determine  whether  or  not  a 
delinquent  woman  needs  permanent  custodial 
eare,  may  safely  be  returned  to  society  after 
training,  or  presents  a  special  and  peculiar  dis- 
ciplinary problem.  Proceedings  of  Internation- 
al Conference  of  Social  Work,  45th  Annual 
Session  (1918)  page  117. 
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The  one  unqualifiedly  reprobated  and  repu- 
diated punitive  institution  is  the  county  jail. 
It  has  no  defenders,  except  local  officials, 
jealous  of  centralized  authority,  and  the 
sheriff,  elected  Irrespective  of  qualification  to 
rehabilitate  men  and  women,  even  if  he  had 
facilities  and  opportunity,  and  whose  com- 
pensation depends  In  part  on  fees  for  keeping 
and  boarding  prisoners.  There  is  no  oppor- 
tunity for  segregation,  differentiation,  and 
proper  classification.  There  is  no  opportunity 
for  discipline  at  all,  much  less  discipline  ap- 
propriate to  individual  need.  There  is  noth- 
ing but  detention,  and  detention  in  caged  and 
demoralizing  idleness,  injurious  to  body  and 
mind,  crushing  to  the  spirit,  and  tending  to 
moral  contamination  and  induration,  rather 
than  to  moral  upbuilding.  The  consensus  of 
enlightened  opinion  is  that  the  county  jail  is 
Impossible  as  a  place  of  punishment,  and  has 
no  justification  for  Its  existence,  except  as 
a  place  of  temporary  keeping,  in  default  of 
ball,  pending  final  conviction. 

Another  relic  of  the  stone  age  of  peno- 
logical theory  and  practice  is  the  definite 
sentence  for  a  fixed  period  for  a  specific 
crime.  It  has  been  well  said  that  It  is  just  as 
stupid,  and  Infinitely  more  cruel,  to  sentence 
misdemeanants  to  jail  for  -fixed  periods  as  it 
would  be  to  sentence  sick  people  to  a  hospital 
for  fixed  periods.  All  penologists  agree  that 
the  definite  sentence  should  be  abolished,  be- 
cause, if  the  primary  object  be  to  return  to 
society  as  future  assets  those  who  are  present 
liabilities,  there  must  be  classification,  and 
there  must  be  time,  according  to  susceptibility 
and  capability,  for  the  remedial,  reformatory, 
and  educational  processes  to  have  their  effect 
In  a  given  case,  the  period  of  detention  may 
be  quite  short;  but,  according  to  need,  the 
brain  must  be  cooled,  the  nerves  nourished 
and  quieted,  the  clouded  or  deadened  con- 
science cleared  or  quickened,  the  weakened 
will  strengthened,  the  disordered  mind,  with 
its  confused  notions  of  right  and  morality, 
stabilized,  and  fresh  Impulses  given  outward, 
away  from  the  old  self,  forward  to  new  and 
hopeful  things,  and  upward  to  self-respect 
and  self-control. 

Comprehension  of  the  fact  that  punishment 
ought  to  fit,  in  some  degree,  not  simply  the 
crime,  but  the  offender,  led  the  Legislature  to 
adopt  the  system  of  maximum  and  minimum 
penalties  found  in  the  Crimes  Act  and  related 
statutes.  Clearer  comprehension  led  it  to 
adopt  in  recent  years,  the  indeterminate 
sentence  for  felonies,  except  murder  and  trea- 
son (1903),  and  the  parole  system  (1907). 

Experience  teaches  that  the  greatest  evil 
of  prison  life  is  idleness,  and  that  the  greatest 
benefaction  which  can  be  conferred  on  a 
prisoner  is  work  adapted  to  his  abilities  and 
performed  under  clever  plan  and  guidance. 
Work  is  indispensable  to  order  and  discipline, 
to  physical  and  mental  health,  and  to  growth 
In  moral  strength  and  stature.  Work  should 
not  be  merely  useless  or  formal,  but  should 
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be  at  something  capable  of  arousing  Interest 
and  generating  the  feeling  that  what  Is  done 
is  worth  while.  There  should  eyen  be  some 
division  of  the  profit  from  labor  between  the 
workman  and  his  employer,  the  state.  The 
best  results  are  attained  when  work  is  per- 
formed in  an  environment  as  nearly  as  pos- 
sible natural  and  normal,  and  the  results  of 
work  done  in  the  sunshine  and  wind  and  free 
air  of  the  open  outdoors,  away  from  barred 
cells  and  frowning,  guard-mounted  walls, 
have  been  most  gratifying.  Some  of  the 
states  are  able  to  present  records  of  success 
attending  this  method  of  treatment  which, 
contrasted  with  old  prison  policies,  are  quite 
marvelous. 

The  circumstance  that  the  new  method  of 
dealing  with  convicts  happens  to  be  more 
humanitarian  than  the  old  does  not  detract 
from  Its  virtue.  It  has  been  adopted  after 
trial,  not  from  sentiment  but  because  of  its 
demonstrated  efficiency  hi  protecting  and  pro- 
moting the  true  and  ultimate  welfare  of  so- 
ciety as  a  whole. 

Long  ago  the  Legislature  made  the  first 
and  most  obvious  classification  of  delinquents, 
and  provided  for  segregaton  of  youthful 
offenders,  and  treatment  of  boys  and  girls  In 
separate  corrective  institutions.  By  enact- 
ment of  the  industrial  farm  statute,  the 
Legislature  made  the  next  most  obvious  clas- 
sification, based  on  the  distinction  between 
male  and  female,  and  abolished  the  county 
jail  and  the  penitentiary  as  places  for  the  re- 
formatory treatment  of  women. 

The  industrial  farm  law  puts  Into  practice 
the  most  advanced  tenets  of  the  new  pe- 
nology. The  farm  Is  under  supervision  of  the 
state  board  of  administration,  the  central 
body  having  control  of  all  correctional,  chari- 
table, and  educational  Institutions  of  the 
state.  The  superintendent  is  a  woman.  The 
farm  Is  in  fact  a  farm,  and  the  buildings  are 
constructed  on  the  cottage  plan.  Provision  is 
made  against  overcrowding,  and  there  are  no 
cells  or  bars  or  restraining  walls.  Careful 
classifications  are  made,  according  to  the  re- 
sults of  searching  physical,  mental,  and  moral 
diagnosis,  and  complete  records  are  kept  of 
all  facts  throwing  light  on  cause  of  detention, 
proper  plan  of  treatment,  and  progress  of  the 
Individual.  Medical  and  surgical  treatment 
Is  administered.  The  discipline  is  educative 
and  reformative,  and  the  work  Includes  agri- 
culture, dairying,  poultry  raising,  manufac- 
turing, and  practice  of  domestic  arts  and 
sciences.  Small  wages  are  allowed,  and  pro- 
vision is  made  for  parole  and  final  discharge, 
whenever  compatible  with  the  welfare  of 
society,  wjth  full  restoration  of  all  civil 
rights. 

It  required  no  anatomist,  or  physiologist, 
or  psychologist  or  psychiatrist  to  tell  the 
Legislature  that  women  are  different  from 
men.  In  structure  and  function  human  be- 
ings are  still  as  they  were  in  the  beginning 
"Male  and  female  created  He  them."   It  Is  a 
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patent  and  deep-lying  fact  that  these  funda- 
mental anatomical  and  physiological  differ- 
ences affect  the  whole  psychic  organization. 
They  create  the  differences  In  personality  be- 
tween men  and  women,  and  personality  Is 
the  predominating  factor  In  delinquent 
careers.  It  was  Inevitable  that,  In  the  ages 
during  which  woman  has  been  bearer  of  the 
race,  her  unique  and  absolutely  personal  ex- 
periences, from  the  time  of  conception  to  the 
time  when  developed  offspring  attains  matu- 
rity, should  react  on  personality,  and  produce 
what  we  understand  to  be  embraced  by  the 
term  "womanhood."  Woman  enters  spheres 
of  sensation,  perception,  emotion,  desire, 
knowledge,  and  experience,  of  an  Intensity 
and  of  a  kind  which  man  cannot  know.  Her 
Individualities  and  peculiarities  are  fostered 
by  education  and  by  social  custom — whether 
false  and  artificial  or  not  is  of  no  consequence 
here ;  and  the  result  is  a  feminine  type  radi- 
cally different  from  the  masculine  type, 
which  demands  special  consideration  In  the 
study  and  treatment  of  nonconformity  to  law. 

It  Is  not  worth  while  discussing  the  neces- 
sity of  preventing  promiscuous  association  of 
the  sexes  in  prison.  There  must  be  com- 
plete segregation.  Female  wards  In  men's 
prisons,  and  female  annexes  to  men's  prisons, 
merely  separate  the  sexes.  They  do  not 
differentiate  the  problems  of  the  delinquent 
female  from  the  problems  of  the  delinquent 
male  In  1869  the  Legislature  of  the  state  of 
Indiana  undertook  to  do  this,  by  establishing 
a  separate  prison  for  women,  to  be  officered 
and  managed  by  women,  and  conducted  ac- 
cording to  the  reformatory  method  as  then 
apprehended.  Since  1869  some  13  other 
states  have  established  separate  Institutions 
for  the  treatment  of  delinquent  women,  on 
the  definite  principle  of  reclamation  as  op- 
posed to  naked  punishment.  The  Industrial 
farm,  with  buildings  constructed  on  the  cot- 
tage plan,  has  become  an  accepted  type,  and 
the  indeterminate  sentence  has  been  almost, 
though  not  quite,  universally  adopted.  An 
extended  analysis  of  the  statutes  In  exist- 
ence prior  to  January  1, 1917,  which  therefore 
does  not  Include  the  later  statutes  of  Con- 
necticut, Kansas,  Michigan,  and  Rhode  Is- 
land, may  be  found  in  volume  8  of  the  Jour- 
nal of  Criminal  Law  and  Criminology,  at 
page  518. 

Many  facts  might  be  marshaled  leading  to 
the  conclusion  that  the  female  offender  not 
merely  requires,  but  deserves,  on  account  of 
matters  touching  the  perpetuation  and  viril- 
ity of  the  human  species,  correctional  treat- 
ment different  from  the  male  offender,  both  In 
kind  and  In  degree;  but  the  general  con- 
siderations, merely  outlined 'above,  are  suffi- 
cient Let  it  be  conceded  that  the  Industrial 
farm  for  women  may  fail  to  accomplish  the 
results  hoped  for;  the  statute  represents  a 
serious  effort  on  the  part  of  the  Legislature 


to  deal  Justly  with  a  subject  of  great  public 
concern,  the  proposed  regulations  are  Justified 
by  reasoning  apparently  sound,  supported  by 
experience  apparently  verifying,  and  this 
court  is  not  authorized  to  declare  that  the 
classification  which  the  statute  establishes  is 
either  arbitrary  or  unreasonable. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Justices  concurring. 


(K»  Kan.  12> 

BONNETT  ▼.  FARMERS'  &  GROWERS' 
SHIPPING  ASS'N  et  al. 
(No.  22224.) 

(Supreme  Court  of  Kansas.   June  7,  1919.) 

(Syllabui  by  the  Court) 

L  Sales  «=»4(5)— "Bailment"  ob  "Sale"— 
Delivery  of  Grain  to  Elevatob. 
Plaintiff  deposited  grain  in  an  elevator  with 
the  understanding  that  it  was  to  be  indiscrimi- 
nately mixed  in  a  mass  with  other  grain  from 
which  the  owner  of  the  elevator  had  the  prir- 
ilege  of  shipping.  There  was  no  agreement 
that  the  elevator  company  would  keep  on  hand 
an  amount  of  wheat  of  like  grade  and  quantity 
until  plaintiff  saw  fit  to  dispose  of  his  wheat, 
but  it  was  the  intention  of  plaintiff  when  the 
price  was  satisfactory  to  present  to  the  eleva- 
tor owner  his  scale  ticket  and  receive  the  pre- 
vailing market  price  for  the  wheat  Held,  that 
the  transaction  constituted  a  "sale,"  and  not  » 
"bailment" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bail- 
ment; Sale.] 

2.  Warehousemen  «&=j34(7) —Con version- 
Findings— Evidence. 

The  evidence  is  considered,  and  held  to  sus- 
tain the  findings  of  fact 

3.  Warehousemen  «8=34(7)  —  Delivery  or 
Wheat  to  Elevatob  —  Findings  —  Evi- 
dence. 

From  the  plaintiff's  admissions  and  other 
circumstances  it  is  held  to  have  been  a  reason- 
able inference  that  he  understood  he  was  to  be  • 
paid  in  cash  or  grain  of  an  equal  amount  and 
quality. 

4.  Judgment  <@=>241— Sales  <s=>4{5)— Deliv- 
ery of  Wheat  to  Elevatob— Inconsistent 
Causes  of  Action— Join  deb. 

The  transaction  being  a  sale,  and  not  a  bail- 
ment it  was  the  right  of  the  elevator  owner 
to  treat  the  grain  as  its  own  and  to  make  any 
disposition  thereof  it  saw  fit,  being  responsible 
to  the  plaintiff  for  the  value;  and  in  an  ac- 
tion where  plaintiff  seeks  and  recovers  damag- 
es for  conversion  against  the  corporation  own- 
ing the  elevator,  he  is  not  entitled  to  recover 
against  officers  of  the  corporation  upon  the 
ground  that  they  permitted  it  to  engage  in 
unlawful  grain  speculations  whereby  it  became 
insolvent  because  the  two  remedies  are  incon- 
sistent. 


«=s>For  other  case*  see  lami  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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(Additional  Syllabus  ly  Editorial  Staff.) 
5.  Sales  <8=>4(5)— Delivery  to  Elevator. 

To  establish  fact  of  a  bailment  it  was  nec- 
essary for  plaintiff,  delivering  wheat  to  an  ele- 
vator, to  show  that  from  tbe  inception  of  the 
transaction  he  retained  the  right  to  elect  to 
demand  the  return  of  his  wheat  or  other  wheat 
of  like  grade. 

Appeal  from  District  Court,  Rice  County. 

Action  for  conversion  by  Lee  Bonnett 
against  the  Farmers'  ft  Growers'  Shipping  As- 
sociation and  A.  L.  McMurphy,  and  others, 
as  its  stockholders  and  officers.  Judgment 
for  plaintiff  against  the  defendant  Associa- 
tion, denying  judgment  against  the  other  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

F.  L.  Martin,  O.  M.  Williams,  Van  M.  Mar- 
tin, John  M.  Martin,  and  D.  C.  Martindell,  all 
of  Hutchinson,  for  appellant 

Sam  Jones,  of  Lyons,  J.  R.  Beechlng,  of 
Hutchinson,  and  Ben  Jones,  of  Lyons,  for  ap- 
pellees. 

PORTER,  J.  The  action  was  for  the  con- 
version of  wheat  which  plaintiff  alleged  he 
had  delivered  to  the  defendant  association  to 
be  placed  in  bins  in  its  elevator  and  to  be 
kept  and  held  for  storage.  The  shipping  as- 
sociation is  insolvent,  and  plaintiff  joined 
as  defendants  several  of  its  stockholders,  and 
officers,  and  alleged  that  they  had  converted 
the  wheat  to  their  own  use,  that  certain  of 
the  directors,  with  the  consent  of  others, 
caused  the  association  to  engage  in  illegal 
speculations  in  grain  in  the  name  of  the  as- 
sociation and  for  its  benefit,  and  that  some 
of  the  individual  defendants  had  been  en- 
gaged in  the  same  kind  of  illegal  transac- 
tions. Judgment  was  asked  against  all  the 
defendants  for  the  value  of  the  wheat 
Plaintiff  was  given  Judgment  against  the  in- 
solvent corporation  for  the  value  of  the 
wheat  but  was  denied  Judgment  against  the 
other  defendants,  and  appeals. 

[1]  The  answer  of  the  association  alleged 
that  the  wheat  was  sold  to  the  association, 
and  was  mixed  and  mingled  with  other  wheat 
of  different  grades  and  kinds;  that  it  was 
to  be  paid  for  at  such  time  as  plaintiff  de- 
sired to  settle,  and  at  the  market  price  on 
the  date  of  settlement  which  was  to  be  select- 
ed by  him. 

The  principal  question  involved  is  wheth- 
er the  delivery  of  the  wheat  constituted  a 
sale  or  a  bailment.  When  it  was  delivered 
the  association  issued  to  plaintiff  the  usual 
scale  ticket  showing  the  number  of  bushels 
and  grade,  but  otherwise  the  arrangement 
was  verbal.  The  court  after  making  find- 
ings of  fact  held  that  the  transaction  was  a 
sale,  and  not  a  bailment  The  following  is 
the  finding  upon  which  the  case  turns: 


"I  find  that  the  plaintiff  placed  330  bushels 
of  wheat  in  the  elevator  of  the  Farmers'  & 
Growers'  Shipping  Association  at  Sterling, 
Kan.,  in  the  months  of  October  and  November, 
1916,  with  the  understanding  that  he  was  to 
be  charged  nothing  for  a  short  time  and  a  rea- 
sonable charge  thereafter;  that  the  same  was 
graded  and  weighed  in  to  the  company,  and  the 
loss  by  shrinkage  was  to  fall  upon  the  elevator 
company;  that  the  said  wheat  was  mixed  and 
mingled  with  wheat  belonging  to  the  elevator 
company,  and  to  various  other  persons,  of  vary- 
ing grade  and  weight,  with  the  knowledge  and 
consent  of  the  plaintiff;  that  there  was  no 
agreement  or  understanding  between  him  and 
the  elevator  company  that  it  would  at  all  times 
keep  on  hand  an  amount  of  wheat  of  like  .grade 
and  character  as  his  until  he  saw  fit  to  dispose 
of  bis  wheat;  that  it  was  his  .understanding 
that  it  was  optional  with  the  elevator  company 
to  return  to  him  on  demand  an  equal  amount  of 
wheat  of  like  grade  and  quality  or  to  pay  the 
then  prevailing  market  price  therefor;  that  it 
was  the  purpose  and  intention  of  the  plaintiff, 
when  the  price  was  satisfactory  to  him,  to 
present  to  the  defendant  the  Farmers'  &  Grow- 
ers' Shipping  Association  his  scale  tickets  and 
to  receive  the  price  therefor  in  money;  that 
he  had  no  intention  of  receiving  back  a  like 
amount  and  quality  of  wheat,  unless  the  eleva- 
tor company  refused  to  pay  the  market  value 
at  tbe  time  of  demand." 

As  conclusions  of  law  the  court  held  that 
under  the  facts  and  circumstances  testified 
to  by  the  plaintiff  himself  the  transaction 
amounted  to  a  sale,  and  not  a  bailment  and 
that,  being  a  sale,  there  was  consequently  no 
conversion,  and  that  plaintiff  was  not  en- 
titled to  recover  against  any  of  the  defend- 
ants, except  the  shipping  association. 

The  court  held,  and  we  think  properly,  that 
the  case  falls  within  the  rule  declared  in 
Barnes  v.  McCrea,  75  Iowa,  267, 39  N.  W.  392, 
9  Am.  St  Rep.  473,  where  it  was  held  that 
the  transaction  Is  a  sale,  and  not  a  bailment — 

"where  grain  is  delivered  to  an  elevator  owner 
under  an  alleged  oral  agreement  that  the  lat- 
ter was  to  have  the  grain  on  paying  the  highest 
market  price,  or,  in  case  he  did  not  buy,  to  re- 
ceive pay  for  weighing,  but  not  for  storage;  it 
being  known  to  the  party  who  delivered  the 
grain  that  it  was  indiscriminately  mixed  in  a 
mass  with  other  grain,  from  which  the  elevator 
owner  was  accustomed  to  ship  when  prices  suit- 
ed him." 

The  same  general  rule  was  stated  in  Scott 
v.  Sbultz,  67  Kan.  605,  607,  73  Pac  903,  where 
it  is  said: 

"If  the  identical  thing  delivered  is  to  be  re- 
turned, it  is  a  bailment  and  there  is  no  trans- 
fer of  title;  but  if  the  one  to  whom  it  is  deliv- 
ered may  return  another  thing  of  the  same  kind, 
or  an  equivalent  in  the  form  of  money,  or  oth- 
erwise, it  will  ordinarily  constitute  a  sale  and 
effect  a  change  of  title." 

"Where,  however,  grain  is  delivered  to  a 
warehouseman,  who  mixes  it  with  that  of  oth- 
ers, under  an  express  contract  or  a  contract 
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Implied  from  the  usual  coarse  of  business,  that 
when  the  depositor  chooses  to  call  for  it  the 
warehouseman  will  pay  the  highest  market 
price  or  return  the  same  amount  of  grain  of 
like  quality,  the  transaction  will  not  be  deem- 
ed a  bailment,  bat  a  sale  with  an  option  on  the 
part  of  the  purchaser  to  pay  either  in  money 
or  property  as  stipulated."  3  R.  C.  L  76. 

In  Dobie  on  Bailments  it  1b  said: 

"But,  when  the  obligation  imposed  on  the  ele- 
vator keeper  by  the  receipt  of  the  grain  is 
merely  to  return  grain  of  a  certain  quantity 
and  quality,  then  the  transaction  cannot  be  a 
bailment.  The  same  is  true  when  the  keeper 
has  the  right  to  use  any  and  all  of  the  grain 
on  payment  therefor,  either  in  money  or  other 
grain,  .without  any  duty  of  substitution  of  other 
grain  therefor  in  the  elevator,  and  also  when 
the  keeper  has  the  option  whether  he  shall  re- 
turn the  grain  delivered  or  pay  for  the  grain. 
In  all  of  these  cases  the  keeper  could  destroy 
the  grain  when  received  without  impairing  the 
legal  rights  of  the  depositor,  and  this  is  here 
inconsistent  with  the  legal  notion  of  a  bail- 
ment." Page  9. 

[2, 5]  It  is  insisted  that  the  court  did  not 
properly  consider  evidence  on  the  qnestlon  of 
fact,  and  that  the  evidence  clearly  shows  that 
plaintiff  placed  the  wheat  in  the  elevator 
with  the  express  declaration  that  he  was  not 
ready  to  sell  it,  did  not  intend  to  sell  it,  and 
that  other  circumstances,  including  the  fact 
that  the  shipping  association  made  no  return 
to  the  tax  assessor  indicating  that  the  wheat 
belonged  to  it,  showed  the  transaction  was 
treated  by  the  parties  as  a  bailment,  and  not 
a  sale.  We  think  the  plaintiff's  admissions 
on  his  cross-examination  were  sufficient  to 
support  the  findings. 

But  it  is  insisted  that  the  finding  to  the  ef- 
fect that  there  was  no  agreement  by  the  as- 
sociation to  keep  a  like  quantity  or  grade  of 
wheat  until  demanded  is  unsupported  by  any 
evidence.  In  the  first  place,  it  devolved  up- 
on plaintiff  to  prove  this.  The  controlling 
fact  shown  by  plaintiff's  testimony  is  that  he 
was  waiting  for  a  price  before  he  settled 
for  his  wheat,  and  that  it  was  his  under- 
standing that,  when  he  got  ready  to  dispose 
of  it,  he  would  take  his  ticket  In  and  they 
would  settle  with  him  at  the  market  price. 
In  order  to  establish  the  fact  of  a  bailment, 
it  was  necessary  for  him  to  show  that  from 
the  Inception  of  the  transaction  he  retained 
the  right  whether  to  elect  to  demand  the  re- 
turn of  his  wheat,  or  other  wheat  of  like 
grade,  because,  if  he  surrendered  to  the  ship- 
ping association  the  right  to  pay  either  in 
money  or  in  grain,  the  transaction  constitut- 
ed a  sale.  Savage  v.  Salem  Mills  Co.,  48  Or. 
1,  85  Pac.  69, 10  Ann.  Cas.  1065.  In  a  note  to 
the  same  case  in  10  Ann.  Cas.  1076,  authori- 
ties are  cited  holding  that  an  agreement  may 
be  Inferred  to  the  effect  that  the  depositor's 
wheat  could  be  sold  without  keeping  it  or  any 
other  wheat  to  replace  it,  and  in  the  note  it 


is  said,  quoting  from  Lyon  v.  Lenon,  106  Ind, 
567,  7  N.  E.  311,  that  — 

"The  distinction  is:  Can  the  depositor  bj 
his  contract  compel  a  delivery  of  wheat,  wheth- 
er the  dealer  is  willing  or  not?  If  he  can,  the 
transaction  is  a  bailment.  If  the  dealer  ha* 
the  option  to  pay  for  it  in  money  or  other 
wheat,  it  is  a  sale." 

Other  cases  more  directly  In  point  are  cited 
to  the  effect  that,  where  grain  is  delivered  to 
a  warehouseman  under  an  agreement  that  he 
may  make  such  disposal  of  It  as  he  sees  fit, 
and  that  he  shall  pay  the  market  price  on 
the  demand  of  the  depositor.  It  is  a  contract 
of  sale,  and  not  of  bailment  merely.  The 
present  case  falls  within  this  distinction. 
The  effect  given  by  the  trial  court  to  the 
plaintiff's  testimony  is  that  he  understood 
when  he  deposited  the  wheat  that  its  identity 
was  not  to  be  preserved,  and  that  he  left  it 
with  the  association  to  make  such  disposal 
of  it  as  the  association  saw  fit,  with  the 
agreement  to  pay  him  the  market  price  on 
demand. 

[!]  The  contention  Is  made  that  the  evi- 
dence does  not  sustain  the  finding  that  the 
shipping  association  was  given  the  option  to 
pay  the  market  price  on  demand  or  to  deliver 
the  same  kind  and  quantity  of  wheat  Plain- 
tiff's own  admissions  show  that  the  agree- 
ment and  understanding  was  that  his  own 
wheat  was  not  to  be  returned.  He  took  it  to 
the  elevator  and  dumped  it  with  the  wheat 
of  his  neighbors  and  others  who  were  wait- 
ing, as  he  was,  for  a  price ;  he  knew  the  ca- 
pacity of  the  elevator  and  the  usages  of  the 
business.  He  testifies: 

"We  had  been  hauling  wheat  and  leaving  it 
there  till  I  got  ready  to  sell  it.  I  had  wheat 
there  all  summer  before,  and  I  sold  in  Sep- 
tember." 

He  further  testifies: 

That  the  wheat  was  pat  in  the  elevator  and 
weighed,  and  that  on  the  day  he  got  ready  to 
sell  he  would  go  in  there  on  that  test  of  the 
wheat,  and  settle  with  them  for  it 

"Q.  Now,  that  was  the  understanding  yoo 
had  with  them?  A.  There  was  never  no  un- 
derstanding; it  was  my  opinion. 

"Q.  That  is  the  way  they  had  been  doing  it? 
A.  Yes,  sir. 

"Q.  And  you  understood  this  was  the  way 
this  was  to  be  done?   A.  I  supposed  it  was." 

We  think  It  was  a  reasonable  Inference  to 
be  drawn  from  his  admissions  that  he  under- 
stood his  rights,  and  understood  he  was  to 
be  paid  in  cash  or  grain  of  an  equal  amount 
and  quality. 

[4]  The  petition  set  up  the  illegal  acts  of 
the  individual  defendants  and  that  they  had 
actual  notice  and  knowledge  of  the  acts  of 
Forewalder,  who  made  unlawful  speculations 
in  options,  and  that  they  participated  in  these 
transactions.  The  court  made  findings  of 
fact  upon  the  questions,  and  found  that  be- 
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ginning  In  February.  1916,  the  manager  of  the 
corporation  began  dealing  ir-  futures  and  op- 
tions, that  these  transactions  were  carried  on 
until  they  aggregated  many  thousand  bushels 
of  wheat  and  corn  and  ran  into  many  thou- 
sand dollars,  and  that  the  company  sustained 
heavy  losses  thereby,  and  that  some  of  the  de- 
fendants who  were  officers  of  the  association 
knew  of  these  facts.  The  contention  is  made 
that  the  court  should  have  rendered  judg- 
ment against  the  individual  defendants  be- 
cause of  fraud.  It  is  insisted  that,  when  the 
plaintiff  delivered  his  wheat  to  the  associa- 
tion, he  was  not  aware  of  the  unlawful  trans- 
actions in  which  the  company  was  engaged, 
and  that  by  reason  of  the  concealment  of 
this  from  him  at  the  time  he  has  now  a  right 
to  recover  against  the  individuals.  In  our 
opinion,  the  court  properly  held  that  It  was 
the  right  of  the  shipping  association  to  treat 
the  grain  as  its  own  and  to  make  any  dispo- 
sition of  it  which  It  saw  fit,  being  responsible 
for  the  value  thereof  to  the  plaintiff.  The  pe- 
tition as  drawn  stated  a  cause  of  action  for 
conversion  with  a  prayer  for  damages.  The 
ground  upon  which  plaintiff  sought  to  recover 
was  that  his  wheat  had  been  unlawfully  con- 
verted by  the  corporation  and  the  individual 
defendants.  It  Is  true  that  the  unlawful 
transactions  in  which  the  company  was  per- 
mitted to  engage  with  the  knowledge  and  con- 
sent of  the  other  defendants  were  alleged; 
but  the  plaintiff  took  the  position  and  sought 
to  establish  the  fact  that  he  remained  all  the 
time  the  owner  of  the  wheat.  The  two  reme- 
dies are  inconsistent  Ullrich  v.  Bigger,  81 
Kan.  766,  106  Pat  1073;   James  v.  Lane, 

103  Kan.  640, 175  Pac.  887 ;  Pantel  v.  Bower, 

104  Kan.  18,  178  Pac.  241. 
The  judgment  is  affirmed. 
All  the  Justices  concurring. 


(ISO  Cal.  43) 

In  re  McGUE'S  ESTATE. 

McGTJE  et  al.  v.  McGUE. 

(L.  A.  6677.) 

(Supreme  Court  of  California.    May  28,  1919.) 

1.  Insane  Persons  «8=>42(3)  —  Order  Set- 
tling Accounts  of  Guardian— Conclu- 
siveness. 

Where  wife,  as  guardian  of  her  husband, 
charged  herself  with  entire  interest  in  a  note 
in  which  she  had  a  half  interest,  as  property 
belonging  to  the  husband,  the  order  of  the  court 
settling  her  account  as  guardian,  and  directing 
her  to  turn  over  the  balance  of  said  estate  to 
administratrix  of  estate  of  husband,  now  de- 
ceased, was  an  adjudication  against  her  that 
estate  of  deceased  was  the  owner  of  the  note 
and  the  whole  thereof,  and,  where  not  appealed 
from,  revoked,  or  reopened,  is  conclusive  against 
her,  and  cannot  be  collaterally  attacked. 


2.  Insane  Persons  ♦=»44 — Guardian — Set- 
tlements of  Account— Death  of  Ward— 
Jurisdiction. 
In  view  of  Code  Civ.  Proc  {  1774,  the  court 
has  jurisdiction  in  guardianship  proceeding  to 
settle  the  account  of  the  guardian  of  an  insane 
person  after  the  death  of  the  ward. 

Department  L 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  John  P.  Mc- 
Gue,  deceased.  From  an  order  of  the  supe- 
rior court  settling  an  account  rendered  by 
Elizabeth  E.  McGue,  as  administratrix  of 
the  estate  of  said  deceased,  Abram  L.  McGue 
and  another  appeal.  Reversed. 

Stephens  &  Stephens,  of  Los  Angeles,  for 
appellants. 

„  Bordwell  &  Mathews  and  D.  O.  Burrey,  all 
of  Los  Angeles,  for  respondent, 

SHAW,  J.  The  appeal  herein  Is  taken 
from  an  order  of  the  superior  court  settling 
an  account  current  rendered  by  Elizabeth  E. 
McGue  as  administratrix  of  the  estate  of 
John  P.  McCue,  deceased. 

In  the  account  the  administratrix  charged 
against  herself  the  sum  of  $138,068.41  as  the 
amount  of  Inventory  and  appraisement 
This  Inventory  and  appraisement  included  a 
one-half  Interest  In  a  certain  note  executed 
by  one  Boggs  on  December  18,  1913,  payable 
to  the  decedent,  John  P.  McGue,  and  the  said 
Elizabeth  E.  McGue,  who  was  then  his  wife, 
for  the  sum  of  $8,600.  In  the  inventory  the 
estate  was  given  credit  for  only  a  one-half 
Interest  In  this  note,  and  It  was  appraised 
therein  at  $4,250.  Consequently  the  account 
covered  but  a  one-half  interest  in  the  note. 
Abram  L.  McGue,  a  brother  of  the  decedent, 
and  Delbert  McGue,  the  son  of  a  deceased 
brother,  the  appellants  herein,  filed  excep- 
tions to  the  account,  alleging  that  the  dece- 
dent at  the  time  of  his  death  owned  the  en- 
tire Interest  In  the  Boggs  note,  and  that  the 
account  was  Incorrect  and  false  In  so  far  as 
it  failed  to  charge,  against  the  administratrix 
and  credit  to  the  estate  the  whole  amount  of 
said  note.  The  appellants  are  heirs  of  the 
decedent,  but  not  the  only  heirs. 

The  respondent  In  answer  to  the  excep- 
tions alleged  that  at  the  time  of  the  execution 
of  the  Boggs  note  in  1913  McGue  made  a 
gift  to  her  of  a  one-half  Interest  in  the  note 
and  in  the  mortgage  given  to  secure  the 
same,  and  that  she  thereby  became  the  owner 
of  said  one-half  as  her  own  property.  She 
further  alleged  that  thereafter,  on  September 
22,  1915,  some  four  months  before  McGue's 
death,  he  was  duly  adjudged  to  be  an  incom- 
petent person  and  that  she  was  appointed  his 
guardian;  that  as  such  guardian  she  filed  an 
inventory  and  appraisement  of  his  estate,  In 
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which  the  entire  interest  in  said  note  was  by 
mistake  listed  as  belonging  to  the  ward  and 
was  valued  at  $8,600;  that  her  said  husband 
died  on  January  21, 1916 ;  that  thereafter,  in 
preparing  a  final  account  as  such  guardian, 
she  failed  to  observe  said  error  in  the  Inven- 
tory; and  that  by  charging  herself  with  the 
amount  of  said  inventory  she  charged  herself 
as  guardian  with  the  entire  interest  in  said 
note  as  property  belonging  to  her  said  hus- 
band. She  also  alleged  that  she  did  not  dis- 
cover said  mistake  and  was  not  aware  that 
this  said  account  and  inventory  Included  the 
entire  interest  in  said  note  as  the  property  of 
the  ward  until  shortly  afterwards,  when  she 
came  to  make  out  her  Inventory  as  the  admin- 
istratrix of  the  estate  of  said  decedent. 

Upon  the  trial  the  court  made  findings  to 
the  effect  that  the  administratrix  was  the 
owner  of  the  one-half  Interest  in  said  note 
at  all  times,  and  that  the  estate  of  McGue, 
deceased,  owned  the  other  one-half  Interest 
therein,  and  that  she  should  be  charged  with 
only  one-half  thereof  in  her  account  current 
as  administratrix,  and  settled  the  account 
accordingly.  The  appellants  claim  that  the 
evidence  does  not  support  the  finding  that 
Mrs.  McGue  was  at  all  times  the  owner  of 
said  one-half  interest  in  said  note. 

We  do  not  find  it  necessary  to  examine 
carefully  the  evidence  in  proof  of  the  gift  by 
John  P.  McGue  to  his  wife,  of  a  one-half  In- 
terest in  the  Boggs  note.  Assuming  it  to 
have  been  sulBclent  to  support  the  express 
finding  that  such  gift  was  made,  we  are  nev- 
ertheless of  the  opinion  that  such  proof  was 
unavailing  to  support  the  order,  for  reasons 
presently  to  be  stated. 

[1]  On  the  trial  there  was  introduced  in 
evidence  the  inventory  rendered  by  Mrs.  Mc- 
Gue as  guardian  of  her  said  husband,  her 
final  account  as  such  guardian,  and  the  order 
of  the  court  settling  said  account  and  di- 
recting her  as  such  guardian  "to  turn  over 
the  balance  of  said  estate  to  the  legally  ap- 
pointed administratrix  of  the'  estate  of  John 
P.  McGue,  deceased."  This  order  was  an  ad- 
judication against  her  of,  the  fact  that  the 
estate  of  her  deceased  husband,  and  not  her- 
self, was  the  owner  of  said  note  and  of  the 
whole  thereof,  and,  as  it  had  become  final, 
it  was  conclusive  of  that  fact  as  against  her. 
Brodrib  v.  Brodrib.  66  Cal.  663;  Guardian- 
ship of  Wells,  140  Cal.  353,  73  Pac.  1066. 
The  law  is  thus  stated  by  Mr.  Woerner: 

"On  the  termination  of  the  guardianship 
*  *  •  the  accounting  between  the  guardian 
and  ward,  or  between  them  and  their  respec- 
tive representatives,  is  final,  and  the  order, 
judgment,  or  decree  thereon  by  the  court  hav- 
ing jurisdiction  is  necessarily  conclusive  against 
all  the  world,  like  any  other  judgment  by  the 
court  having  jurisdiction  of  the  subject-matter 
and  of  the  parties.  •  •  •  Unless  appealed 
from,  revoked,  or  reopened,  such  settlement 


cannot  be  collaterally  attacked  •  •  •  in 
any  collateral  proceeding."  Woerner  on  Guard- 
ianship, p.  827,  |  98. 

Be  states  only  this  qualification  of  the  doc- 
trine: 

"As  to  all  matters  lawfully  embraced  there- 
in, the  final  settlement  is  conclusive;  but  mat- 
ters not  embraced  therein  are  not  concluded, 
and  the  ward  may  recover  of  the  guardian  per- 
sonally a  fund  which  came  to  the  guardian's 
hands  before  his  appointment,  and  which  was 
never  accounted  for  in  his  settlements."  (Id. 
p.  840.) 

[2]  The  court  has  jurisdiction,  in  the 
guardianship  proceeding,  to  settle  the  ac- 
count of.  a  guardian  after  the  death  of  the 
ward.   Code  Civ.  Proc  |  1774. 

In  view  of  these  principles  we  are  bound 
to  conclude  that  the  finding  that  the  re- 
spondent is  the  owner  in  her  own  right  of 
one-half  Interest  in  the  Boggs  note  is  con- 
trary to  the  law  and  the  evidence. 

The  order  is  reversed. 

We  concur:  OLNEY,  J.;  LAWLOR,  J. 


O80  CaL  180 
In  re  ROUNDS' ESTATE.  (L.  A.  5945.) 

(Supreme  Court  of  California.   May  20,  1919.) 

1.  Wills  <8=>489(1)— Intent  of  Testatrix— 
Sufficiency  or  Evidence. 

Evidence  held  insufficient  to  prove  that  a 
bequest  to  sisters  and  brothers  "living"  meant 
those  living  at  time  of  execution  of  will. 

2.  Wills     <8=>440    —    Constbuctios  — 
Phraseology. 

Court,  in  construing  will,  is  bound  by  its 
phraseology  as  written. 

3.  Wills    <8=»624(2)   —   Constbuotioh  — 
"Living." 

Where  bequest  was  to  sisters  and  brothers 
"living,"  children  of  sister  and  brother  living 
at  time  of  execution  of  will,  but  who  prede- 
ceased testatrix,  were  not  entitled  to  share  in 
bequest  as  descendants  under  Civ.  Code,  f  1310; 
the  word  "living,"  in  view  of  section  1336,  re- 
ferring to  time  of  testatrix's  death. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  living.] 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  O.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Sarah  C 
Rounds,  deceased.  From  an  order  refusing 
to  make  partial  distribution  of  assets  of  es- 
tate to  certain  nieces  and  nephews  of  de- 
ceased, they  appeal.  Affirmed. 
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Hammack  &  Hammack  and  D.  S.  Ham- 
mack,  all  of  Los  Angeies,  for  appellants. 

Charles  Lantz,  Howard  F.  Shepherd,  Marc 
Ryan,  I*  V.  Shafer,  Mulford  &  Dryer,  Porter 
&  Sutton,  and  Slosson  &  Mitchell,  all  of  Los 
Angeles,  for  respondents. 


MELVIN,  j.  This  Is  an  appeal  by  certain 
nieces  and  nephews  of  Sarah  O.  Rounds  from 
an  order  refusing  to  make  a  partial  distribu- 
tion to  them  of  the  assets  of  her  estate  by 
reason  of  the  fact  that  they  are  heirs,  respec- 
tively, of  her  sister,  Mary  E.  Barbour,  and 
her  brother,  Hiram  Edwards. 

Mrs.  Rounds  died  testate.  She  left  certain 
legacies  to  charity  and  to  nephews  and  niec- 
es, and  her  will  contained  the  following  pro- 
vision :  "To  each  of  my  sisters  and  brothers 
living  five  hundred  ($500)  dollars."  At  the 
time  the  will  was  executed  she  had  two  sis- 
ters and  a  brother  living.  Two  of  them 
Hiram  A.  Edwards  and  Mrs.  Mary  E.  Bar- 
bour, predeceased  the  testatrix.  Appellants 
here,  who  are  the  sons  and  daughters  of  the 
deceased  sister  and  brother  of  Mrs.  Rounds, 
are,  under  section  1810  of  the  Givil  Code,  as 
they  assert,  entitled  to  take,  as  descendants, 
their  proportions  of  the  legacies  of  these  pre- 
deceased beneficiaries  under  the  will  of  Mrs. 
Rounds. 

[1]  The  whole  question  presented  to  this 
court  turns  upon  the  interpretation  of  the 
word  "living"  as  used  in  the  will.  Appellants 
cheerfully  concede  that  ordinarily  a  will 
speaks  as  of  the  time  of  the  death  of  the  tes- 
tator or  testatrix,  but  they  insist  that  in  the 
present  case  the  evidence  indicates,  conceding 
its  admissibility,  that  the  testatrix  intended 
to  use  the  word  as  applying  to  the  time  of 
the  execution  of  the  testament.  With  this 
view  we  are  unable  to  agree.  The  only  wit- 
ness whose  testimony  appears  in 'the  record 
is  Mary  C.  Rodgers,  a  friend  of  Mrs  Rounds, 
who  advised  and  assisted  her  In  her  business 
matters  and  who  drew  her  will.  Mrs.  Rod- 
gers made  several  rough  drafts  of  wills  for 
her  friend  before  the  one  now  in  course  of 
probate  was  executed.  One  of  these  contain- 
ed the  following  provision : 

"To  each  of  my  brothers  and  sisters  living 
two  hundred  ($200.00)  dollars.  Their  names 
Mrs.  Mary  M.  Barber,  Mrs.  Helen  Augusta  Mc- 
Omber,  William  J.  Edwards  and  Hiram  A.  Ed- 
wards." 

[2,  3]  After  the  preparation  of  this  rough 
draft  William  Edwards  died,  and  his  sister 
then  drew  a  pencil  line  through  his  name. 
Mrs.  Rounds  then  told  Mrs.  Rodgers  that  she 
had  one  brother  and  two  sisters  who  were 
still  alive,  and  that  she  wanted  provision 
made  for  them  to  the  extent  of  $500  each. 
Mrs.  Rodgers  then  wrote  the  clause  of  the 
will  which  is  here  in  dispute,  and  she  testi- 


fied :  "I  do  not  think  that  Mrs.  Rounds  sug- 
gested the  use  of  the  word  'living'  in  this 
connection."  We  do  not  see  how  this  testimo- 
ny indicates  the  intention  of  the  testatrix  to 
use  the  word  "living"  as  of  the  date  of  the 
execution  of  the  will.  Surely  the  mere  elimi- 
nation of  the  name  of  her  deceased  brother, 
William,  from  the  rough  draft  would  indicate 
no  such  intention  unless  It  were  accompanied 
by  some  direction  that  his  share  should  be 
apportioned  according  to  the  statute  of  de- 
scents or  in  some  similar  manner  ratably. 
The  fact  that  Mrs.  Rodgers  used  her  own 
phraseology  rather  than  that  of  Mrs.  Rounds 
is  not  at  all  significant,  because  by  subscrib- 
ing the  instrument  Mrs.  Rounds  adopted  the 
language,  and  we  are  bound  by  the  phraseolo- 
gy as  written.  Words  In  a  will  referring  to 
survivorship  simply  relate  to  the  time  of  the 
testator's  death.  Section  1336,  Civ.  Code; 
Estate  of  Alexander,  149  Cal.  146,  86  Pac. 
308,  9  Ann.  Cas.  1141;  In  re  Winter,  114 
Cal.  186,  45  Pac.  1063.  In  many  other  Ju- 
risdictions this,  too,  seems  to  be  the  general 
rule.  40  Cyc  p.  1424 ;  McCoury's  Executors 
v.  Leek,  14  N.  J.  Eq.  70,  76. 

The  order  from  which  this  appeal  Is  taken 
is  affirmed. 

We  concur:   LENNON,  J.;   WILBUR,  J. 


(180  Cal.  395) 

In  re  CLARK'S  ESTATE. 
Appeal  of  O'BARN. 
(S.  P.  8714.) 
(Supreme  Court  of  California.   May  21,  1919.) 

1.  Appeal  and  Errob  *=>930(2)  —  Presump- 
tion—Correct Instruction  Followed. 

It  cannot  be  presumed  that  jury  disobeyed 
instructions  and  decided  case  outside  of  issues. 

2.  Appeal  and  Error  <&=>1066  —  Review  — 
Harmless  Error. 

An  instruction,  correct  in  law  but  on  subjects 
outside  the  issues,  is  not  cause  for  reversal,  un- 
less it  tends  to  mislead  the  jury  as  to  the  ques- 
tion for  decision. 

8.  Wills  <8=>323  —  Pbobate  Proceedings  — 
Argument  or  Counsel. 
That  testatrix  had  previously  executed  sim- 
ilar wills  and  was  then  of  sound  mind  is  a 
legitimate  subject  for  argument  as  to  her  san- 
ity while  executing  the  will  in  question. 

4.  Trial  <£=>240— Instructions— Argumenta- 
tive Instructions. 

While  the  giving  of  an  instruction  argumen- 
tative in  form  may  not  always  be  cause  for  re- 
versal, the  court  is  not  bound  to  give  it,  even 
if  the  argument  therein  be  a  legitimate  one. 

5.  Trial  <f=>244(3)— Probate  Proceedings- 
Instructions  Emphasizing  Facts. 

A  requested  instruction  that  testatrix  had 
previously  executed  similar  wills  and  was  then 
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of  sound  mind,  and  that  such  fact  did  not  nec- 
essarily establish  her  sanity  when  executing  the 
will  in  question,  was  erroneous,  as  emphasizing 
facts  tending  to  prove  or  disprove  an  ultimate 
fact  in  issue. 

6.  Trial  «}=s»253(8)— Instructions— Ignoring 
Admitted  Fact— Testamentary  Capacity. 

Where,  execution  of  will  was  admitted,  the 
phrase  "at  the  time  it  is  claimed  the  said  will 
was  made,"  in  a  requested  instruction  on  tes- 
tamentary capacity,  improperly  suggests  that 
execution  was  still  in  issue,  and  was  correctly 
modified  by  substituting  the  phrase,  "at  the 
time  of  the  execution  of  the  will." 

7.  Wills  <3=> 330(1)— Probate  Proceedings— 
Instructions— Testamentary  Capacity. 

A  requested  instruction  on  testamentary  ca- 
pacity, stating  that  the  jury  have  "a  right  to 
consider"  the  terms  of  the  will,  is  properly  modi- 
fied by  substituting  the  statement  that  the  jury 
"are  to  consider  all  the  evidence." 

8.  Wills  <$=330(1>— Probate  Proceedings— 
Instructions— Testamentary  Capacity. 

A  requested  instruction  that  testatrix  was 
of  unsound  mind  if  she  did  not  understand  while 
signing  the  will  "each  and  all  of  its  provisions" 
was  not  improperly  modified  by  substituting  the 
phrase  "its  provisions." 

9.  Wills  «=»383— Probate  Proceedings— In- 
structions—Harmless  Error. 

The  elimination  of  the  phrase,  "I  charge  you 
her  mind  was  unsound,"  in  a  requested  instruc- 
tion, was  not  harmful,  where  the  succeeding 
phrase  stated  substantially  the  same  thing. 

10.  Appeal  and  Error  <8=>  11 70(9)— Review- 
Harmless  Error. 

In  a  will  contest  on  the  ground  of  mental 
incapacity,  rulings  as  to  instructions,  if  techni- 
cally erroneous,  will  not  cause  a  reversal,  where 
the  case  made  by  contestants  that  testatrix  was 
of  unsound  mind  was  extremely  weak,  while  the 
great  preponderance  of  the  evidence  was  in 
favor  of  proponents,  in  view  of  Const,  art,  6, 
14%. 

Department  L 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Proceedings  to  probate  the  will  of  Bridget 
Clark,  deceased,  in  which  James  Egan  and 
E.  M.  Leonard  as  executors  were  proponents 
and  John  J.  O'Barn  was  contestant.  Rev- 
ocation of  an  order  admitting  the  will  to 
probate  was  refused,  and  John  J.  O'Barn  ap- 
peals. Affirmed. 

Walter  H.  linforth  and  Samuel  M.  Saut- 
ter, both  of  San  Francisco,  for  appellant. 

Edward  I.  Coffey,  Jeremiah  B.  Coffey,  Gar- 
ret W.  McEnerney,  Andrew  F.  Burke,  and 
Edward  M.  Leonard,  all  of  San  Francisco, 
for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der refusing  to  revoke  a  previous  order  ad- 


mitting to  probate  a  certain  document  as 
the  last  will  of  Bridget  Clark,  deceased. 

It  was  admitted  that  the  will  was  duly 
executed.  The  only  ground  of  contest  pre- 
sented at  the  trial  was  that  at  the  time  of 
its  execution  the  decedent  was  not  mentally 
competent  to  make  a  wilL  The  verdict  was 
against  the  contestants.  The  only  points 
urged  in  support  of  the  appeal  are  certain 
rulings  In  the  giving  and  refusing  of  in- 
structions. 

One  of  the  instructions  given  was  to  the 
effect  that  the  will  purported  to  give  more 
than  one-third  of  the  estate  to  charitable 
purposes,  and  "that  the  amount  by  which 
the  sums  so  bequeathed  for  charitable  pur- 
poses exceed  one-third  of  the  estate  of  said 
decedent  will  go  to  the  persons  and  in  the 
proportions  in  which  the  estate  of  said  de- 
cedent would  have  descended  had  she  died 
Intestate." 

The  appellant  concedes  that  this  Is  a  cor- 
rect statement  of  the  law  on  the  subject,  but 
objects  to  It  on  the  ground  that  It  was  di- 
rected to  a  point  that  was  not  In  issue,  that 
it  was  Irrelevant,  and  that  the  Jury  may 
have  been  Induced  to  give  a  decision  against 
the  contestant  because  of  the  fact  that  it 
informed  them  that  he  would  receive  a  sub- 
stantial part  of  the  estate,  even  if  the  will, 
which  gave  him  nothing,  were  allowed  to 
stand  unrevoked. 

The  closing  instruction  was  as  follows: 

"Gentlemen,  the  only  issue  for  you  to  deter- 
mine in  this  case  is  the  question  whether  or  not 
Bridget  Clark  was  of  sound  and  disposing  mind 
at  the  date  of  the  execution  of  the  will  in 
question,  which  was  on  the  21st  of  September, 
1016,  and  to  that  you  will  answer  yes,  or  no,  ac- 
cording as  nine  of  your  number  conclude." 

The  court  then  gave  the  jury  a  prepared 
form  of  verdict,  which  the  Jury  answered 
and  returned  as  follows: 

"We,  the  jury  in  the  above-entitled  cause 
find  a  special  issue.  Was  the  decedent,  Bridget 
Clark  of  sound  and  disposing  mind  on  the  21st 
of  September,  1916,  at  the  time  of  the  execution 
of  the  will  in  question?  Answer:  Yes.  Ed- 
ward A.  Dakin,  Foreman." 

[1, 2]  Over  and  over  again  the  Instructions 
repeated  the  statement  that  this  was  the  only 
thing  the  jury  was  to  decide,  and  that  it 
must  be  decided  from  the  evidence  in  the 
case.  The  instructions  on  the  subject  were 
complete,  elaborate,  and  clear.  We  cannot, 
on  appeal,  indulge  In  the  surmise  that  the 
Jury  may  have  disobeyed  these  elaborate  and 
express  instructions  of  the  court,  disregard- 
ed their  oaths  to  decide  the  cause  from  the 
evidence  introduced  and  in  accordance  with 
the  law  as  given  them  by  the  court,  and  may 
have  gone  afield  upon  an  inquiry  as  to  the 
extent  of  the  estate  and  the  amounts  which 
the  interested  parties  would  ultimately  re- 
ceive.   The  instruction  objected  to  did  not 
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direct  them  to  such  inquiry.  The  giving  of 
It  may  have  been  suggested  by  the  closing 
argument  of  counsel  for  appellant  to  the 
Jury,  wherein  he  erroneously  stated  that  un- 
der the  provisions  of  the  will,  as  made, 
$24,000  of  the  $39,000  estate  would  go  to  the 
church.  But,  however  this  may  be,  the  in- 
struction was  correct  in  point  of  law,  and, 
though  it  may  have  been  irrelevant  to  the 
issue,  there  was  nothing  in  it  which  could 
tend  to  mislead  or  confuse  the  jury  with  re- 
gard to  a  question  so  clearly  and  precisely 
submitted  for  its  decision.  An  instruction 
correct  In  law,  but  upon  a  subject  that  is 
outside  the  Issues,  is  not  cause  for  a  rever- 
sal, unless  it  tends  to  mislead  the  jury  as 
to  the  question  for  decision.  George  v.  Los 
Angeles  By.  Co.,  126  Cal.  361,  58  Pac.  810, 
46  L.  R.  A.  829,  77  Am.  St.  Rep.  184;  14 
Ruling  Case  Law,  782;  People  v.  Park,  62 
Cal.  206. 

Two  previous  wills  of  the  testatrix,  one 
dated  July  12,  1910,  the  other  November  14, 
1912,  each  making  dispositions  of  her  estate 
similar  to  those  made  In  the  will  In  ques- 
tion, were  admitted  In  evidence.  The  ap- 
pellant asked  the  court  to  Instruct  the  jury 
that  these  wills  were  to  be  considered  as 
well  as  all  the  other  evidence  admitted,  and 
that  if  they  should  find  they  were  executed 
by  her,  and  that  she  was  then  of  sound 
mind,  "It  does  not  necessarily  follow  from 
these  facts,  and  these  facts  alone,,  that  at 
the  time  of  the  alleged  execution  of  the  will 
In  question  she  was  of  sound  mind,"  and 
that  they  "should  give  these  facts  only  such 
consideration  as  In  your  judgment  they  may 
be  entitled  to." 

[3-1]  The  statement  Included  in  the  in- 
struction that  the  fact  that  she  had  pre- 
viously executed  similar  wills,  and  was  then 
of  sound  mind,  did  not  necessarily  establish 
the  fact  that  she  was  of  sound  mind  when 
she  executed  the  later  will  in  controversy  Is 
in  the  nature  of  an  argument  to  the  jury. 
It  was  a  legitimate  argument  for  the  ap- 
pellant's attorney  to  advance  in  his  address 
to  the  Jury.  Opposing  counsel  could  with 
equal  propriety  argue  that  the  fact  of  the 
execution. of  two  similar  wills  when  she  was 
admittedly  of  sound  mind  was  sufficient 
evidence  to  satisfy  the  jury  of  her  sanity 
when  she  made  the  will  in  question.  But 
It  is  not  the  province  of  the  court  to  make 
an  argument  to  the  jury,  and  though  the 
giving  of  an  instruction  argumentative  in 
form  may  not  always  be  cause  for  reversal, 
It  is  also  true  that  the  court  is  not  bound  to 
give  such  an  Instruction  even  if  the  argu- 
ment be  a  legitimate  one,  and  the  refusal 
thereof  is  not  error.  People  v.  Stanton,  106 
CaL  139,  142,  39  Pac  525;  People  v.  Wil- 
liams, 17  Cal.  147;  People  v.  Hertz,  105  CaL 
665,  89  Pac.  82;  Birmingham,  etc.,  Co.  v. 
Martin,  148  Ala.  8,  42  South.  618;  38  Cyc 
1600.  Furthermore,  it  violated  the  rule  that 
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the  court  need  net  give  an  instruction  which 
emphasizes  one  of  the  facts,  among  others, 
which  tend  to  prove  or  disprove  an  ultimate 
fact  in  issue.  The  instructions  given  were 
to  the  effect  that  the  jury  should  consider . 
all  the  evidence  introduced  at  the  trial  bear- 
ing on  the  condition  of  her  mind  prior  to, 
at  the  time  of,  and  subsequent  to  the  date 
of  the  will  in  question,  and  that  the  jury 
should  consider  her  state  of  mind  on  other 
occasions  only  In  so  far  as  the  same  sheds 
light  upon  her  state  of  mind  when  the  will 
in  question  was  executed.  The  refusal  of 
the  instruction  could  not  have  been  preju- 
diciaL 

The  third  ruling  complained  of  was  in 
modifying  the  following  instruction  asked 
by  the  appellant : 

"In  determining  the  question  of  the  soundness 
or  unsoundness  of  mind  of  Bridget  Clark,  at  the 
time  it  is  claimed  the  said  will  was  made,  you 
have  a  right  to  consider  the  terms  and  provi- 
sions thereof,  and  If  you  believe  from  the  evi- 
dence that,  at  the  time  of  the  signing  of  the 
said  instrument,  she  did  not  have  the  mental 
capacity  to  understand  each  and  all  of  its  pro- 
visions, and  In  fact  did  not  understand  each  and 
all  of  its  provisions,  then  I  charge  you  her  mind 
was  unsound,  and  your  answer  to  the  issue, 
Was  she  of  sound  mind  at  that  time?  will 
be  No." 

As  modified  by  the  court  and  given  It  was 
as  follow 8: 

"In  determining  the  question  of  the  soundness 
or  unsoundness  of  mind  of  Bridget  Clark,  at 
the  time  of  the  execution  of  the  will  in  ques- 
tion, you  are  to  consider  all  of  the  evidence 
herein,  and  If  you  believe  from  the  evidence  that, 
at  the  time  of  the  signing  of  the  said  instru- 
ment, she  did  not  have  the  mental  capacity  to 
understand  its  provisions,  and  in  fact  did  not 
understand  its  provisions,  then  your  answer 
to  the  issue.  Was  she  of  sound  and  disposing 
mind  at  that  time?  will  be  No." 

[1-91  The  court  correctly  struck  out  the 
phrase  "at  the  time  it  Is  claimed  the  said  will 
was  made"  and  Inserted  in  lieu  thereof  the 
phrase  "at  the  time  of  the  execution  of  the 
will."  At  the  trial  the  execution  of  the  will 
was  admitted,  and  it  was  improper  for  the 
court  to  suggest,  as  the  requested  instruc- 
tion did,  that  its  execution  was  still  under 
consideration.  The  substitution  of  the  state- 
ment that  the  jury  "are  to  consider"  the 
evidence,  for  the  statement  requested  that 
they  have  "a  right  to  consider"  It,  was,  of 
course,  correct.  Instead  of  limiting  their' 
attention,  as  the  Instruction .  requested  pro- 
vided, to  "the  terms  and  provisions"  of  the 
will  In  question,  the  instruction  as  given  di- 
rected the  jury  to  consider  all  of  the  evidence 
herein.  This  was  a  correct  Instruction,  while 
that  requested  might  have  misled  the  jury 
to  confine  their  consideration  to  the  will 
alone.  The  substitution  of  the  phrase  "its 
provisions,"  referring  to  the  will,  for  the- 
phrase  "each  and  all  of  Its  provisions,"  was 
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not  improper.  The  elimination  of  the  phrase 
In  the  requested  instruction,  "I  charge  you 
her  mind  was  unsound,"  was  not  harmful, 
inasmuch  as  the  succeeding  phrase  stated 
substantially  the  same  thing. 

[10]  Finally,  it  may  be  said  that  even  if 
the  rulings  complained  of  had  been  techni- 
cally erroneous,  it  cannot  be  said  that  they 
were  prejudicial  or  that  their  effect  was  such 
as  to  cause  a  miscarriage  of  Justice.  The 
case  made  by  the  appellant  regarding  the 
mental  condition  of  the  testatrix  at  the  time 
of  the  execution  of  the  will  was  ah  extreme- 
ly weak  one.  On  the  other  hand,  the  pro- 
ponents of  the  will  introduced  an  abundance 
of  evidence  satisfactory  in  character,  show- 
ing that  the  decedent  was  then  of  sound 
mind.  The  great  preponderance  of  the  evi- 
dence was  in  favor  of  the  proponents.  Un- 
der these  circumstances,  the  judgment  can- 
not be  reversed.   Constitution,  art  6,  S  4%. 

The  order  is  affirmed. 

We  concur:  LAWLOR,  J.;  OLNET,  J. 


(180  Cal.  4S7) 

PERKINS  v.  TRUEBLOOD.  (L.  A.  4951.) 
(Supreme  Court  of  California.   May  29,  1919.) 

1.  Physicians  ano  Subgkons  <8=>18(7)— Mal- 
pbactioe — Evidence — A  dmissib  ilitt. 

In  a  malpractice  case,  evidence  regarding  a 
fracture,  and  condition  of  plaintiff's  leg  previous 
to  defendant's  alleged  negligent  treatment  there- 
of, held  admissible. 

2.  Limitation  or  Actions  <$=>55(3)  —  Mal- 
practice Case. 

A  malpractice  case,  instituted  within  one 
year  of  defendant's  alleged  negligent  treat- 
ment, but^over  a  year  after  plaintiff's  leg  had 
been  fractured  and  defendant's  treatment  had 
commenced,  was  not  barred  by  Code  Civ.  Proc.  $ 
340,  subd.  3,  prescribing  a  one-year  limitation 
period  in  such  cases. 

3.  Physicians  ano  Surgeons  <g=>18(8)— Mal- 
practice— Sufficiency  or  Evidence. 

Evidence  hold  not  to  sustain  finding  that 
defendant  physician  was  negligent  in  setting 
and  treating  plaintiff's  fractured  leg. 

Department  2. 

Appeal  from  the  Superior  Court  of  Kern 
County;  Howard  A.  Pea  Irs,  Judge. 

Action  by  C.  W.  Perkins  against  W.  E. 
Trueblood.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Stratton  ft  Kaufman  and  Wm.  P.  Hubbard, 
all  of  San  Francisco,  and  Rowen  Irwin,  of 
Bakersfleld,  for  appellant 

Emmons  &  Hudson,  of  Bakersfleld,  for 
respondent. 


LENNON,  J.  This  Is  an  action  for  dam- 
ages, wherein  the  plaintiff  recovered  Judg- 
ment against  the  defendant,  a  physician  and 
surgeon,  for  alleged  negligence  in  the  per- 
formance of  a  surgical  operation  upon  the 
plaintiff  in  setting  a  broken  leg.  The  neg- 
ligence relied  upon  for  a  cause  of  action 
is  charged  in  those  allegations  of  the  com- 
plaint which  aver: 

"That  the  plaintiff  herein  by  an  accident 
broke  his  leg  during  the  month  of  April,  1912. 
That  thereafter  the  plaintiff  employed  the  de- 
fendant, who  is  a  surgeon,  as  such  surgeon,  for 
a  reasonable  reward  to  be  paid  therefor,  to  set 
and  heal  the  same.  That  the  defendant  so 
negligently  and  unskillfully  conducted  himself, 
in  attempting  to  set  said  leg  of  the  said  plain- 
tiff, that  the  broken  portions  of  the  said  leg 
were  not  joined,  and  that  at  both  ends  of  the 
said  fracture  the  parts  overlapped,  and  the  same 
did  not  heal  or  become  strong,  and  that  subse- 
quently the  same  leg  broke  again  at  the  same 
place  without  any  fault  of  the  said  plaintiff." 

The  denial  of  these  allegations,  coupled 
with  the  defense  of  the  statute  of  limita- 
tions, which  was  specially  pleaded,  presented 
the  only  issues  in  the  case. 

The  complaint  in  the  action  was  filed 
on  April  9,  1913.  The  court  below  tried  the 
case  without  a  jury,  and  made  its  findings 
In  favor  of  the  plaintiff,  which  in  substance 
were  that  the  plaintiff  broke  his  leg  in 
March,  1912;  that  the  defendant  was  em- 
ployed to  reduce  the  fracture;  that,  the 
fracture  not  satisfactorily  healing,  the  de- 
fendant separated  the  surfaces  of  the  bone 
during  the  month  of  April,  1912,  and  again 
set  the  plaintiff's  leg;  that  the  defendant 
performed  the  latter  operation  negligently; 
and  that  by  reason  thereof  the  plaintiff  had 
suffered  damage  in  the  sum  of  $1,250. 

[1,2]  The  appeal  is  from  the  judgment, 
and  presents  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  findings  and 
also  the  question  of  the  correctness  of  rul- 
ings admitting  evidence  concerning  the  plain- 
tiff's condition  and  the  defendant's  surgical 
treatment  of  him  prior  to  April  9,  1912. 
While  the  court's  findings  rested  the  plain- 
tiff's cause  of  action  upon  the  defendant's 
negligent  resetting  of  the  plaintiff's  leg  in 
April,  1912,  nevertheless  it  would  seem  that 
the  trial  court  proceeded  upon  the  theory, 
and  correctly  so,  we  think,  that  the  negli- 
gence ultimately  found  against  the  defend- 
ant was  dependent  in  a  measure  upon  the 
condition  of  the  plaintiff's  leg  at  the  time 
of  and  subsequent  to  the  setting  of  (he  orig- 
inal fracture  which  the  trial  court  found, 
and  the  undisputed  evidence  shows,  occur- 
red in  March,  1912.  Upon  this  theory,  evi- 
dence relative  to  the  original  fracture,  its 
treatment  and  progress,  and  process  of  its 
healing,  was  admissible,  to  the  end  that  it 
might  be  determined  whether  or  not  the 
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methods  resorted  to  by  the  defendant  in  re- 
setting the  leg  on  or  after  April  9, 1912,  were 
of  a  nature  which  an  ordinarily  skillful  sur- 
geon would  have  given  to  a  leg  in  such  a 
condition.  This  being  the  theory  of  the' 
case  and  the  Judgment,  it  follows  that  there 
is  no  merit  in  the  contention  that  the  com- 
mencement of  the  action  was  barred  by  sub- 
division 3  of  section  340  of  the  Code  of  Civil 
Procedure. 

[3]  The  plaintiff's  case,  as  revealed  by  the 
evidence,  seems  to  rest  upon  the  contention 
that  as  a  result  of  the  defendant's  negligent 
treatment  of  the  fractured  leg  on  and  after 
April  9,  1912,  he  was  caused  great  physical 
pain  and  suffering,  that  he  could  not  pur- 
sue his  usual  vocation  by  reason  of  the  fact 
that  he  did  not  have  the  full  use  of  the  leg, 
and  that  some  10  months  later  the  same  leg 
was  again  broken  in  the  same  place  in  a 
fall  which  would  not  have  fractured  the  leg, 
If  it  had  been  properly  treated  by  the  de- 
fendant upon  the  occasion  of  the  second 
setting.  In  this  connection,  it  will  be  noted 
that,  in  spite  of  the  great  suffering  and 
financial  loss  claimed  to  have  been  endured 
by  the  plaintiff  for  a  period  of  10  months 
following  the  last  treatment  by  the  defend- 
ant, it  affirmatively  appears  that  the  de- 
fendant was  not  requested  to  give  any  fur- 
ther treatment,  and  that  the  plaintiff  failed 
to  place  himself  under  the  care  of  any  other 
surgeon.  Moreover,  apart  from  the  testi- 
mony of  Dr.  Rogers  that  the  plaintiff  said 
that  the  second  fracture  was  caused  by  a 
fall  of  8  or  4  feet  on  an  oil  rig,  and  the  tes- 
timony of  the  plaintiff  that  he  did  not  fall 
over  12  inches,  there  is  no  evidence  of  any 
circumstance  preceding  or  attending  the  fall. 
In  view  of  the  fact  that  a  person  may  snap 
a  perfectly  sound  leg  in  a  fall  of  12  inches 
or  less,  the  claim  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  sec- 
ond fracture  finds,  to  say  the  least,  very 
alight  support  from  the  facts  revealed  by  the 
record.  Upon  this  analysis  of  the  case,  we 
find  it  difficult  to  consider  seriously  the 
claims  advanced  by  the  plaintiff.  Never- 
theless the  trial  court  has  entered  Its  find- 
ings in  favor  of  those  claims,  and  we  shall 
review  the  evidence  adduced  upon  the  whole 
case,  in  order  to  determine  whether  it  Is 
sufficient  to  support  the  findings. 

The  only  evidence  which  appears  to  sup- 
port the  finding  that  the  surfaces  of  the 
bones  were  separated  in  April,  1912,  is  found 
in  the  testimony  of  Dr.  C.  A.  Rogers.  Up- 
on being  handed  an  X-ray  photograph  of 
the  leg,  taken  on  April  28  or  April  29,  1912, 
Dr.  Rogers  remarked  that,  Inasmuch  as  no 
sign  of  a  callus  appeared,  he  should  Judge 
that  the  leg  had  been  set  very  recently — a 
few  days  prior  to  the  date  of  the  photograph. 
A  callus  is  a  formation  of  new  bony  tissue 
found  between  and  around  the  fractured 
ends  of  a  broken  bone  in  the  process  of  re- 


uniting, and  we  must  infer  from  Dr.  Rog- 
ers' testimony  that,  if  it  forms  at  all,  it 
begins  to  show  in  an  X-ray  photograph  with- 
in a  few  days  after  the  process  of  reuniting 
begins.  Therefore  the  fact  that  Dr.  Rogers 
saw  no  sign  of  a  callus  in  the  photograph 
taken  on  April  28  or  April  29,  1912,  merely 
tends 'to  show  that  no  callus  was  ever  form- 
ed around  the  break  in  question  prior  to  that 
date.  But  that  fact,  if  true,  cannot  serve 
as  the  basis  for  the  further  inference  that 
a  setting  of  the  leg  took  place  a  few  days 
prior  to  the  date  of  the  photograph.  That* 
this  must  be  so  appears  from  the  undisputed 
fact  that  the  plaintiff  originally  broke  his 
leg  on  March  6,  1912,  and  that  it  was  set 
on  the  following  day.  Since  it  necessarily 
follows  from  Dr.  Rogers'  testimony  that  no 
callus  formation  appeared  at  all  or  at  any 
time  after  that  setting  and  prior  to  the 
date  of  the  photograph,  the  absence  of  a  cal- 
lus cannot  be  taken  to  indicate  a  resetting  a 
few  days  prior  to  April  28  or  April  29,  1912. 

But;  even  assuming  that  the  evidence 
supports  the  findings  that  the  defendant 
separated  the  surfaces  of  the  fractured  bone 
and  reset  the  leg  in  April,  1912,  still  we  are 
of  the  opinion  that  the  evidence  does  not 
show  that  the  defendant  failed  to  use  rea- 
sonable prudence  and  skill  in  performing 
that  operation  or  in  treating  the  leg  there- 
after. It  is  true  that  there  is  some  evidence 
which  tends  to  show  that  at  the  time  of  the 
fall  and  the  second  fracture  the  ends  of  the 
broken  bone  overlapped  nearly  one-half  of 
an  inch,  and  that  there  was  no  complete 
bony  union  prior  to  the  treatment  of  an- 
other physician  for  the  final  fracture  result- 
ing from  the  fall  In  the  absence,  however, 
of  a  showing  that  such  a  condition  would 
have  been  at  least  improbable,  had  the  leg 
received  reasonably  prudent  and  ordinarily 
skillful  surgical  treatment,  it  cannot  be 
said  that  the  mere  pathological  condition 
of  the  leg  in  and  of  itself,  sufficed  to  show 
negligence  on  the  part  of  the  defendant  in 
resetting  the  leg. 

"The  difficulties  and  uncertainties  in  the  prac- 
tice of  medicine  and  surgery  are  such  that  no 
practitioner  can  be  required  to  guarantee  re- 
sults, and  all  the  law  demands  is  that  he  bring 
and  apply  to  the  case  in  hand  that  degree  of 
skill,  care,  knowledge,  and  attention  ordinarily 
possessed  and  exercised  by  practitioners  of  the 
medical  profession  under  like  circumstances." 
Zoterell  v.  Repp,  187  Mich.  330,  153  N.  W. 
69S. 

With  respect  to  the  failure  to  attain  a 
complete  bony  union,  the  plaintiff's  experts 
themselves  testified  that  there  was  no  way 
for  an  average  or  even  a  skilled  surgeon 
to  tell  whether  ligamentous  or  bony  tissue 
was  being  deposited  between  and  around  the 
fractured  ends  of  a  broken  bone  In  the*pro- 
cess  of  reuniting,  without  opening  the 
wound.    While  Dr.  C  A.  Rogers  testified 
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that  It  was  good  surgery  to  open  the  wound 
and  staple  the  bone,  especially  where,  as 
here,  there  was  an  oblique  fracture,  none  of 
the  experts  gave  It  as  their  opinion  that  It 
was  not  good  practice  to  rely  altogether  upon 
casts  and  splints,  as  did  the  defendant  In  the 
Instant  case. 

Concerning  the  overlapping,  the  plaintiffs 
expert,  Dr.  Ci  A.  Rogers,  said: 

"Sometimes  yon  will  have  a  bone  slip  with 
the  best  in  putting  on  splints  anyway." 

•  Again,  referring  to  the  break  treated  by 
the  defendant,  he  said: 

"The  break  runs  obliquely,  as  distinguished 
from  straight  across.  Where  a  bone  is  broken"" 
in  that  form,  it  is  absolutely  a  general  proposi- 
tion in  surgery  more  difficult  to  set  that  bone  in 
place  and  hold  it  in  place  than  where  it  is 
straight  across.  We  do  not  expect  to  get  a 
perfect  alignment  of  the  bone,  where  the  char- 
acter of  the  break  is  such  as  was  this  bone." 

Dr.  Homer  Rogers  added: 

"It  Is  more  difficult  to  reduce  a  fracture  of 
that  character  than  in  reducing  a  transverse 
fracture.  I  would  not  insure  that  the  reduc- 
tion of  a  fracture  of  the  character  in  question 
would  be  perfect" 

None  of  the  experts  gave  it  as  their  opin- 
ion that  the  use  of  reasonable  care  and  skill 
would  have  insured  a  more  perfect  reduc- 
tion. 

It  follows,  from  the  foregoing  analysis 
of  the  evidence,  that  negligence  on  the  part 
of  the  defendant  must  be  predicated,  if  at 
all,  upon  some  act  or  omission  in  the  course 
of  the  treatment  of  the  fracture  by  the  de- 
fendant shown  to  have  been  imprudent  or 
unskillful.  There  is  no  direct  testimony  to 
the  effect  that  the  surfaces  of  the  bone  were 
in  fact  separated  during  the  month  of  April. 
There  is  therefore  no  direct  testimony  as 
to  the  method  adopted  by  the  defendant  in 
aligning  the  bones  and  reducing  the  frac- 
ture at  that  time,  even  assuming  that  he  did 
make  an  attempt  to  realign  the  bones  and 
reduce  the  fracture  anew.  In  the  absence 
of  evidence,  it  cannot  be  assumed  that  he 
proceeded,  if  he  proceeded  at  all,  without 
ordinary  care  or  skill.  It  will  be  necessary, 
therefore,  upon  this  view  of  the  case,  to 
confine  our  attention  to  a  consideration  of 
the  acts  of  the  defendant  as  to  which  there 
is  evidence  In  the  record.  It  appears  that 
a  plaster  of  parls  cast  was  put  on  the  leg 
on  April  9,  1912;  that  another  cast  was  put 
on  on  April  12,  and  possibly  another  on 
April  17;  that  the  cast  was  removed  on 


April  26;  and  that  a  yucca  splint  was  then 
put  on  and  held  in  place  by  a  light  band- 
age. The  following  testimony  of  the  de- 
fendant concerning  the  circumstances  at- 
tending and  following  the  treatment  of  April 
25,  1912,  Is  uncontradicted: 

"I  put  on  what  is  called  a  yucca  splint-* 
splint  made  from  material  gotten  from  the 
yucca  plant  for  that  particular  purpose.  I  pot 
that  on  and  bandaged,  and  the  patient  wanted 
to  go  to  the  ranch,  I  believe  the  Panama 
ranch,  and  I  told  him  he  could  go  by  being  care- 
ful and  using  his  crutch  all  the  time,  keeping 
the  splint  on  for  about  two  weeks  from  the 
time  that  I  put  it  on.  •  •  *  I  did  not  see 
him  any  more  for  some  time,  as  he  went  to  the 
Panama  ranch,  or  some  place  else,  I  don't 
knctw  where.  *  *  *  I  do  not  remember  of 
havhi*  seen -him  between  that  and  the  time  I 
saw  hfsn  In  April  [July],  as  in  the  meantime  I 
had  goneN^oath  on  a  vacation,  and  he  knew  I 
was  going\l  told  him,  If  this  thing  didn't  go 
right,  to  go  dfi  *»  Dr«  Kellogg,  or  some  doctor, 
to  see  to  it  fof.  him  during  my  absence." 

There  is  no  evince  to  show  that  he  was 
thereafter  called  ub»  t0  #ve  ^  furtb*' 
treatment,  or  to  take*-.8*?  further  responsi- 
bility in  the  case.  Thefv0**8  no  testimony 
of  any  expert  witness  wK"  ^  ^f1  any' 
thing  covered  by  this  treatme^'  was  imprJ" 
er,  or  that  there  was  anything'1*™™*  ™  *™J 
treatment  which  would  have  De7xent  "^uued 
by  a  reasonably  prudent  and  sK^"™1  8nr" 

In  McGraw  v.  Kerr,  23  Colo.  App.  ^w  l&> 
Pac  873,  It  is  said: 

"Negligence  on  the  part  of  a  physician 
siste  in  his  doing  something  which  he  should 
have  done,  or  in  omitting  to  do  something  whi> 
he  should  have  done." 

Quoting  further  from  the  same  case: 

"The  authorities  are  practically  uniform  In 
holding  •  *  *  that  as  to  what  is  or  is  not 
proper,  practice  in  examination  and  treatment, 
or  the  usual  practice  and  treatment,  is  a  ques- 
tion for  experts,  and  can  be  established  only 
by  their  testimony." 

See,  also,  Houghton  v.  Dickson,  29  CaL 
App.  321,  155  Pac  128;  Healer  v.  California 
Hospital  Co.,  174  Pac  654. 

The  evidence  wholly  falls  to  show  any 
lack  of  care  and  skill  on  the  part  of  de- 
fendant In  setting  and  treating  the  fractured 
bone  of  plaintiff's  leg. 
•  The  judgment  appealed  from  is  reversed, 
and  the  case  remanded  for  a  new  trial. 

We  concur:  WILBUR,  J.;  MELVIN.  J. 
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(8upreme  Court  of  California.   May  29,  1919. 
Rehearing  Denied  June  28,  1919.) 

1.  Wills  «=»865(1>— Conbtkuotion— Pabtial 
Intestacy. 

A  will  directing  that  in  case  of  testatrix's 
death  it  be  sent  to  her  brother,  and  that,  should 
he  be  dead,  named  nieces  were  to  sell  testatrix's 
property  and  divide  it  between  children  of  a 
named  sister,  with  two  specific  bequests  of 
$500  each,  held  to  make  division  of  the  prop- 
erty among  the  children  of  the  named  sister 
contingent  and  conditional  upon  testatrix's 
brother's  death,  so  that,  he  being  alive,  the  two 
specific  bequests  constituted  the  only  effective 
disposition  made  by  the  will,  and  as  to  the 
residuum  testatrix  died  intestate. 

2.  Wills  «=>448— Cowstbtjotion  Favorable 
TO  Testa  ct. 

Constructions  leading  to  intestacy,  total  or 
partial,  are  not  favored,  and  will  be  rejected 
when  the  language  used  reasonably  admits  of 
a  construction  that  renders  the  will  effective  as 
to  all  the  property  of  the  decedent. 

8.  Wills  <a=440  —  Constbuction  —  Intxkt— 
Language  or  Will. 
Although  the  language  used  must  be  lib- 
erally construed  with  a  view  to  carrying  into 
effect  what  the  will  as  a  whole  shows  was  tes- 
tator's true  intent,  this  intent  must,  accord- 
ing to  Civ.  Code,  S  1318,  be  found  in  the  lan- 
guage osed  in  the  will,  taking  into  view,  in 
cases  of  uncertainty  arising  upon  its  face,  the 
circumstances  under  which  it  was  made. 

4.  Wills  «=»448  —  Construction  Favoring 
Testacy. 

Courts  are  not  permitted,  in  order  to  avoid 
a  conclusion  of  intestacy,  to  adopt  a  construc- 
tion based  on  conjecture  as  to  what  the  tes- 
tator may  have  intended,  although  not  ex- 
pressed. 

Shaw,  Lawlor,  and  Olney,  J  J.,  dissenting. 


In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

In  the  matter  of  the  estate  of  Jennie  Hoy- 
terna.  Appeal  from  decree  of  partial  distribu- 
tion. Affirmed. 

So  el  ton  &  Levy,  of  San  Francisco,  for  ap- 
pellants. 

Lloyd  8.  Ackerman,  Joseph  E.  Reardon, 
Wm.  M.  Abbott,  and  Wm.  M.  Cannon,  all  of 
San  Francisco  (Eingsley  Cannon,  of  San 
Francisco,  of  counsel),  for  respondent 

ANGELLOTTI,  C.  J.  This  Is  an  appeal 
from  a  decree  of  partial  distribution.  The 
only  appellants  are  the  four  children  of  de- 
cedent's deceased  sister,  Anna  Mathleson, 
residents  of  the  kingdom  of  Denmark,  who 
claim  that  under  a  writing  admitted  td  pro- 
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bate  as  the  last  will  of  decedent  they  are  enti- 
tled to  all  of  the  estate  of  deceased  except 
two  legacies  of  $600  each.  The  lower  court 
concluded  that  such  writing  was  insufficient 
as  a  will  or  otherwise  to  dispose  of  the  es- 
tate of  decedent  except  as  to  the  said  two 
legacies,  and  that  as  to  all  of  the  estate  over 
$1,000  so  disposed  of  the  decedent  must  be 
held  to  have  died  intestate.  The  effect  of 
the  decision  is  that,  except  as  to  $1,000  to  be 
paid  on  the  two  legacies,  the  estate  of  dece- 
dent will  go,  one-third  to  Hans  Peter  Nelson, 
surviving  brother  of  decedent;  one-third  to 
the  three  surviving  children  of  her  deceased 
sister,  Bena  G.  Edwardson,  one  of  whom  is 
named  Agnes;  and  one-third  to  the  appel- 
lants here,  the  surviving  children  of  her  de- 
ceased sister  Anna  Mathleson,  these  being  all 
of  her  heirs  at  law. 

The  record  Is  such  that  we  are  bound  by 
the  finding  of  the  lower  court  as  to  the  con- 
tents of  the  will,  which,  the  bill  of  exceptions 
shows,  was  entirely  written,  dated,  and  sign- 
ed by  the  hand  of  the  decedent,  and  was  al- 
most entirely  In  the  Danish  language.  The 
trial  court  by  a  finding  unquestioned  by  any 
specification  of  insufficiency,  declared  the 
same  to  be  In  the  words  and  figures  fol- 
lowing: 

"San  Francisco,  October  5,  1915. 
"I  am  writing  these  lines  in  case  I  should 
meet  with  an  accident  or  in  any  other  way  die 
then  it  is  my  wish  if  my  brother  Hans  Peter 
Nelson  is  alive  send  this  letter  to  him.  Should 
he  be  dead  then  it  is  my  wish  that  by  brother's 
daughter  Emma  and  my  dead  sister  Bena's 
daughter  who  lives  in  Chicago,  her  name  is 
Agnes,  shall  together  sell  all  my  property  and 
divide  equally  between  my  dead  sister  Anna's 
children  by  name  Engeborg,  Anna,  Alfrida,  and 
Otto,  living  in  Copenhagen  and  Nakskov.  It 
is  my  wish  that  my  niece  Emma  Nelson  receive 
$500  extra  for  her  taking  care  of  me.  It  is 
also  my  wish  that  my  friend  Mrs.  Rosa  Friis 
shall  be  given  $500. 

"Mrs.  Jennie  Hoytema, 
"94  Sanches  Street." 
"P.  &  My  safe  deposit  box  is  in  the  Hum- 
boldt Savings  Bank  No.  295." 


The  niece,  Emma  Nelson,  referred  to  herein 
is  the  daughter  of  the  brother,  Hans  Peter 
Nelson,  who  survived  decedent 

[1-4]  The  lower  court  was  of  the  opinion 
that  the  testamentary  disposition  so  appar- 
ently made  in  favor  of  the  children  of  the 
dead  sister  Anna  was  conditioned  upon  the 
death  before  her  own  death  of  her  brother, 
Hans  Peter  Nelson.  This  view  was  upheld  by 
the  decision  of  Department  2  of  this  court, 
the  opinion  being  written  by  Mr.  Justice  Len- 
non,  and  upon  mature  consideration  we  be- 
lieve this  to  be  the  correct  view.  We  recog- 
nize that  this  construction  results  In  almost 
total  Intestacy,  in  view  of  the  fact  that  her 
brother  survived  decedent  and  also  that  con- 
structions leading  to  intestacy,  total  or  par- 
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Hal,  are  not  favored,  and  will  be  rejected 
when  the  language  used  reasonably  admits  of 
a  construction  that  raiders  the  will  effective 
as  to  all  the  property  of  the  decedent  It  Is 
also  an  elementary  rule  In  the  construction 
of  wills  that  the  language  used  must  be  liber- 
ally construed  with  a  view  to  carrying  into 
effect  what  the  will  as  a  whole  shows  was 
the  real  Intent  of  the  testator.  This  intent, 
however,  must  be  found  in  the  language  used 
in  the  will,  taking  Into  view  in  cases  of  un- 
certainty arising  upon  its  face  the  circum- 
stances under  which  it  was  made.  Civ.  Code, 
|  1318.  Courts  are  not  permitted  in  order  to 
avoid  a  conclusion  of  intestacy  to  adopt  a 
construction  based  on  conjecture  as  to  what 
the  testator  may  have  intended,  although  not 
expressed.  In  the  case  at  bar  we  have  a  testa- 
trix whose  next  of  kin  were  a  brother  and 
the  children  of  two  deceased  sisters.  Her 
brother  was  her  nearest  relative.  No  reason 
whatever  appears  why  in  disposing  of  her 
property  she  should  discriminate  against  him 
in  favor  of  children  of  one  or  both  of  her 
deceased  sisters.  Certainly  in  her  very  in- 
formal will  she  does  not  do  so  in  plain  and 
unambiguous  terms.  To  the  contrary,  her 
first  thought  is  of  him,  and  her  first  expres- 
sion of  desire  is,  "It  is  my  wish  if  my  broth- 
er, Hans  Peter  Nelson  Is  alive,  send  this  letter 
to  him."  No  expression  direction  or  desire 
as  to  what  is  to  become  of  her  property  in 
that  contingency  or  what  he  is  to  do  in  the 
matter  appears.  It  is  as  though  in  the  mind 
of  the  testatrix  this  was  to  be  the  end  of  the 
whole  matter.  If  we  were  at  liberty  to  resort 
to  conjecture  as  to  the  intent  we  might  well 
conclude  from  the  language  that  she  thought 
she  was  giving  the  property  to  him  in  this 
contingency  or  that  he  would  then  take  the 
property  as  her  nearest  relative.  It  is  only 
"should  he  be  dead"  that  she  has  any  desire 
to  express  in  regard  to  the  disposition  of  her 
property,  and  her  desire  In  that  contingency 
Is  that  her  dead  brother's  daughter,  Emma, 
and  her  dead  sister  Bena's  daughter  should 
sell  the  property  and  dispose  of  it  in  the  way 
indicated.  Appellants  seek  to  make  the  pri- 
mary object  of  the  instrument  the  distribution 
of  the  property  in  any  event  in  the  manner 
sped  fled  in  the  portion  commencing  "should 
he  be  dead,"  and  to  do  this  find  it  necessary 
to  construe  the  directions  to  Emma  and  Agnes 
as  being  intended  as  applicable  to  the  brother 
in  the  event  that  he  survived  decedent,  al- 
though no  such  idea  is  expressed.  It  is  suffi- 
cient to  say  that  no  such  intention  is  ex- 
pressed with  reasonable  certainty,  and  that 
under  the  circumstances  any  such  conclusion 
would  be  based  solely  on  conjecture.  As  was 
said  in  the  department  opinion: 

"Only  through  speculation  and  conjecture  may 
the  construction  contended  for  by  appellants  be 
confirmed.  And  this  cannot  be  countenanced  in 
view  of  the  cardinal  rule  to  the  effect  that  in 
the  interpretation  of  wills  it  is  not  the  prob- 
able intent  which  may  have  existed  in  the  mind 


of  the  testatrix  which  prevails,  but  only  that 
which  Is  expressed  in  the  language  of  the  wiLL 
Estate  of  Blake,  167  CaL  448,  108  Pac.  287." 

We  are  satisfied  that  the  appellants  cannot 
fairly  be  held  to  take  anything  under  the 
will.  By  the  decree  they  are  adjudged  their 
rightful  share  as  heirs  of  deceased.  No  ob- 
jection is  made  by  them  as  to  the  allowance 
of  the  two  legacies  of  $500  each,  a  matter  ap- 
parently settled  by  the  decree.  All  parties  to 
the  estate  have  acquiesced  in  their  allowance. 

It  may  be  noted  that  appellants  claim 
that  the  translation  of  the  will  embodied  in. 
the  court's  finding  is  not  entirely  correct, 
and  append  to  their  brief  what  they  call  a 
"literal  translation."  While  we  are  bound  by 
the  translation  found,  we  do  not  think  that 
the  so-called  "literal  translation"  would  mate- 
rially help  appellants.  In  the  same  connec- 
tion respondents  suggest  that,  properly  trans- 
lated, the  provision  as  to  the  disposition  of 
the  property  by  Emma  and  Agnes  is  that  they 
"shall  together  sell  all  my  property  and  share 
with  (instead  of  divide  between)  Anna's 
children;  the  Danish  word  "udele"  used 
meaning  "share"  and  not  "divide.".  This 
would  produce  the  very  natural  and  reason- 
able conclusion  that  even  had  the  brother 
predeceased  the  decedent,  appellants  under 
the  will  could  take  only  one-third  of  the 
property,  and  would  entirely  explain  the  use 
of  the  word  "extra"  in  the  $500  bequest  to 
Emma  Nelson. 

The  decree  is  affirmed. 

We  concur:  LENNON,  J;  WILBUR,  J.; 
MELVIN,  J. 

SHAW,  J.  I  dissent.  In  my  opinion  cer- 
tain well-established  rules  of  interpretation 
applying  especially  to  wills,  when  considered 
in  connection  with  this  will,  give  it  a  mean- 
ing different  from  that  given  to  it  by  the 
majoriy  opinion. 

The  primary  object  of  a  court,  when  an  am- 
biguous will  is  before  it,  must  be  to  ascertain, 
as  far  as  possible  from  Its  language,  the  in- 
tention of  the  testator.  Civ.  Code,  f  1318. 
All  its  parts  are  to  be  construed  In  relation  to 
each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole.  "Of  two  modes  of  in- 
terpreting a  will,  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy."  Civ. 
Code,  S  1326.  Words  which  are  irreconcila- 
ble with  the  general  context  may  be  rejected, 
whatever  the  local  position  which  they  hap- 
pen to  occupy.  1  Jarman,  *445.  Where  It  is 
clear  on  the  face  of  a  will  that  the  testator's 
meaning  is  not  completely  expressed  by  the 
words  used,  and  it  is  also  clear  what  are  the 
words  which  he  has  omitted,  those  words  may 
be  supplied  in  order  to  effectuate  the  inten- 
tion, as  collected  from  the  context  1  Jar- 
man,  *p-  451;  1  Redf.  on  Wills,.  454.  Many 
instances  of  this  rule  are  given  by  Mr.  Jar- 
man  at  page  *455.  Where  an  expression, 
otherwise  senseless  or  contradictory,  can  be 
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rendered  consistent  with  the  context  by  being  <    The  opening  sentence  disclosed  the  testa- 


transposed,  such  transposition  is  warranted. 
Id.  *466;  1  Redf.  on  Wills,  487.  Punctuation 
may  be  disregarded  if  a  change  in  that  re- 
spect will  render  Its  meaning  more  obvious, 
1  Redf.  434.  In  construing  wills  drawn  by 
persons  unskilled  in  the  art  "it  is  the  duty 
of  the  courts  to  spell  out  the  probable  rela- 
tive importance  of  the  different  provisions, 
and  how  far  one  was  intended  to  yie'd  to 
another,  when  it  becomes  impracticable  to 
carry  all  into  effect"  1  Redf.  on  Wills,  452. 

A  striking  instance  of  the  liberality  indulg- 
ed in  these  particulars  in  considering  olo- 
graphic wills  drawn  by  illiterate  persons  is 
found  in  the  decision  of  this  court  in  Estate 
of  Stratton,  112  CaL  517,  44  Pac  1028.  The 
will  in  that  case,  after  a  number  of  specific 
gifts,  concluded  as  follows: 

"Common  Beadateada  with  Feather  Bead  and 
all  the  rest  of  the  Furniture  and  all  Money  in 
what  Ever  Shape  he  will  have  full  controle 
after  all  Expenses  is  Paid  of  my  sickness  and 
death.  Mrs.  Georgians  Han  ham  Stratton. 
"my  Husband 
"Thomas  Stratton.'* 


It  was  held  that  the  will  could  be  made 
clear  by  transposing  the  words  "my  Husband 
Thomas  Stratton"  from  the  place  below  the 
signature  of  the  testatrix  to  a  place  imme- 
diately after  the  word  "he" ;  and,  this  being 
done,  it  was  construed  to  make  a  gift  to  the 
husband  of  the  residue  of  the  estate. 

Coming  now  to  the  will  here  Involved,  we 
repeat  it  in  full  to  facilitate  the  discussion: 

"San  Francisco,  October  5, 1915. 

"I  am  writing  these  lines  in  case  I  should 
meet  with  an  accident  or  in  any  other  way  die 
then  it  is  my  wish  if  my  brother  Hans  Peter 
Nelson  is  alive  send  this  letter  to  him.  Should 
he  be  dead  then  it  is  my  wish  that  my  brother's 
daughter  Emma  and  my  dead  sister  Bena's 
daughter  who  lives  in  Chicago,  her  name  is 
Agnes,  shall  together  sell  all  my  property  and 
divide  equally  between  my  dead  sister  Anna's 
children  by  name  Engeborg,  Anna,  Alfrida,  and 
Otto,  living  in  Copenhagen  and  Nakskov.  It 
is  my  wish  that  my  niece  Emma  Nelson  receive 
$500  extra  for  her  taking  care  of  me.  It  is 
also  my  wish  that  my  friend  Mrs.  Rosa  Friis 
shall  be  given  $500. 

"Mrs.  Jennie  Hoytema, 

"94  Sanchez  Street 

"P.  8.  My  safe  deposit  box  is  in  the  Hum- 
boldt Savings  Bank  No.  295." 


mentary  intent  The  mind  of  the  writer  then 
turned  to  the  selection  of  a  person  to  carry 
out  her  intent  to  act  as  executor.  It  may 
readily  be  supposed  that  her  brother  would  be 
preferred  for  that  office,  and,  accordingly  she 
named  him,  saying,  "Send  this  letter  to  him" 
if  be  is  alive.  In  her  ignorance,  she  evidently 
believed  that  if  the  letter  were  placed  in  his 
hands  he  would  be  thereby  authorized  to  dis- 
pose of  the  property  as  the  will  directed.  But 
it  occurred  to  her  that  he  might  be  dead,  and 
in  that  event  a  substitute  must  be  designated. 
For  that  purpose  she  chose  two  nieces,  Em- 
ma, daughter  of  the  brother,  and  Agnes  Ed- 
wardson,  daughter  of  her  sister.  She  then 
came  to  the  point  of  stating  what  was  to  be 
done  with  the  property.  The  Instructions  to 
these  to  whom  the  office  of  executor  should 
fall  were  "to  sell  all  my  property  and  divide 
equally  between  my  dead  sister  Anna's  chil- 
dren, by  name  Engeborg,  Anna,  Alfrida,  and 
Otto,  living  in  Copenhagen  and  Nakskov." 
These  words  are  certain,  and  their  effect  is 
absolutely  clear.  They  cannot  be  given  any 
other  meaning  than  that  conveyed  by  the 
ordinary  sense  of  the  words,  unless  a  clear 
intention  to  use  them  in  some  other  sense  can 
be  collected  from  the  context  or  from  extrin- 
sic facts.  Civ.  Code,  {  1324.  No  extrinsic 
facts  appear,  and  the  context  furnishes  no 
cause  for  giving  them  other  than  their  ordi- 
nary import  The  use  of  the  word  "extra" 
in  the  gift  of  $500  to  Emma  is  easily  explain- 
ed. The  gift  shows  on  its  face  that  Emma 
had  been  taking  care  of  the  testatrix.  Ap- 
parently Emma  was  the  only  relative  she  had 
in  California.  Her  brother  lived  in  Idaho, 
and  the  other  heirs  in  Illinois  and  Denmark. 
It  is  to  be  supposed  that  Emma  had  already 
received  something  for  this  service,  and  the 
intent  evidently  was,  as  the  words  indicate, 
to  give  her  an  additional  compensation  there- 
for. To  give  it  the  effect  of  qualifying  or 
explaining  the  meaning  of  the  preceding  dis- 
position in  any  manner  would  violate  the 
rule  that  "a  clear  and  distinct  devise  or  be- 
quest cannot  be  affected"  by  any  other  words 
"not  equally  clear  and  distinct" 

I  think  the  will  on  its  face  clearly  gives  the 
residue  of  the  estate  to  the  children  of  Anna, 
the  deceased  sister  of  the  testatrix,  and  that 
it  left  nothing  undisposed  of  to  go  to  the 
other  heirs. 

I  concur:  LAWLOR,  J. 

I  concur  with  Justice  SHAW:  OLNEY,  J. 
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(180  Cal.  808) 

In  re  PUSBY'S  ESTATE.    (L.  A.  5922.) 
{Supreme  Court  of  California.   May  14,  1919.) 

1.  Judgment  <8=>818(6)  —  Foreign  Judq- 
ment—  Impeachment— Want  of  Jubisdio- 
TION. 

A  recital  in  a  foreign  judgment  of  facta 
sufficient  to  give  the  court  jurisdiction  can  be 
impeached  by  a  bare  preponderance  of  evidence 
inconsistent  with  the  recital 

2.  Divorce  <©=»328— Foreign  Decree— Im- 
peachment—Evidence. 

Evidence  held  sufficient  to  support  finding 
that  a  second  affidavit  was  not  filed  in  a  for- 
eign divorce  suit,  notwithstanding  a  recital  in 
the  judgment  record  of  the  filing  of  such  affi- 
davit 

8.  Witnesses  <8=>195— Privileged  Commu- 
nications—Husband  and  Wire— Effect 
of  Divorce. 
Where,  after  a  divorce  decree,  the  validity 
of  which  is  attacked,  both  parties  remarried, 
one  of  them  seeking  to  establish  the  validity  of 
the  decree  cannot  object  to  the  introduction  of 
testimony  by  the  former  spouse  as  to  matters 
occurring  after  the  alleged  divorce  on  the 
ground  that  it  was  a  privileged  communication 
between  husband  and  wife  within  Code  Civ. 
Proc  f  1881. 

4.  Witnesses       188(2)  —  Privileged  Com- 
munication—Husband  and  Wife— Effect 
of  Divorce. 
Code  Civ.  Proc  $  1881,  providing  that  nei- 
ther spouse  can  after  termination  of  their  mar- 
riage relation  be  examined  without  the  consent 
of  the  other  as  to  any  communication  between 
them  during  marriage,  does  not  prevent  the 
introduction  of  testimony,  the  purpose  of  which 
is  to  show  the  act  of  communicating,  and  not 
the  character  of  communication. 

6.  Judgment  «=»818(  6)— Foreign  Judgment 
—Collateral  Attack— Statute  of  Limita- 
tions—Laches. 
Laches  and  the  bar  of  the  statute  of  limi- 
tations have  no  application  to  a  collateral  at- 
tack upon  a  foreign  judgment  rendered  without 
jurisdiction. 

6.  Divorce  <t=»328— Judgment— Collateral 
Attack— Right  to  Attack  in  Probate  of 
a  Will. 

Where  the  probate  of  a  will  was  contested 
because  of  revocation  by  marriage  and  sought 
to  be  upheld  because  testatrix's  husband  was 
never  validly  divorced  from  his  first  wife,  pro- 
ponents are  entitled  to  attack  the  foreign  judg- 
ment in  the  divorce  action  on  the  ground  of 
being  void  for  want  of  jurisdiction  in  that  there 
was  no  sufficient  affidavit  for  the  publication 
of  summons. 

Department  2. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Probate  of  the  will  of  Gertrude  O.  Pusey, 
also  designated  as  Gertrude  C.  Finley  Pusey, 
deceased,  opposed  by  Henry  F.  Pusey  and 


another.  From  an  order  admitting  the  will 
to  probate,  contestants  appeal.  Affirmed. 

See,  also,  173  CaX  141,  169  Pac  483;  170 
Pac.  846. 

C.  D.  Latourette,  of  Oregon  City,  Or,  and 
R.  Y.  Williams  and  A.  W.  Rutan,  both  of 
Santa  Ana,  for  appellants. 

Steele  Finley,  of  Santa  Ana,  and  E.  J. 
Fleming,  B.  F.  Woodard,  Michael  F.  Shan- 
non, and  E.  L.  Kolb,  all  of  Los  Angeles,  for 
respondents. 

LBNNON,  J.  For  the  third  time  this  case 
is  here  on  appeal.  The  question  heretofore 
presented  and  now  again  presented  for  re- 
view involves  the  correctness  of  an  order  of 
the  lower  court  admitting  the  will  of  Ger- 
trude O.  Pusey  to  probate  upon  the  petition 
of  the  respondent  S.  H.  Finley.  The  appel- 
lants are  Henry  F.  Pusey,  who  contested  the 
probate  of  the  will,  and  C.  S.  Crookshank, 
who,  as  nominee  of  the  said  Henry  F.  Pusey, 
petitioned  for  letters  of  administration  upon 
the  estate  of  the  deceased.  These  appellants 
now,  as  heretofore,  contend  that  the  will  In 
question  was  revoked  by  the  marriage  of  the 
testatrix  to  Henry  F.  Pusey.  The  respond- 
ents, on  the  other  hand,  contend  that  the  tes- 
tatrix never  in  fact  became  the  wife  of 
Pusey,  because  he  had  never  been  validly 
divorced  from  his  former  wife.  In  1893,  a 
decree  of  divorce  In  favor  of  Henry  F.  Pusey 
was  entered  by  an  Oregon  court  of  competent 
jurisdiction,  which  recited  that  jurisdiction 
of  the  defendant  had  been  obtained  by  pub- 
lication of  summons.  The  respondents  as- 
sert, however,  that  the  decree  of  divorce  was 
void  for  want  of  jurisdiction  over  the  defend- 
ant, because  there  was  no  sufficient  affidavit 
for  the  publication  of  summons.  The  said 
decree  was  admitted  in  evidence.  It  con- 
tains, among  other  things,  a  recital  that  serv- 
ice of  summons  by  publication  had  been  or- 
dered "upon  due  and  proper  affidavits. 
•  •  •  "  However,  only  one"  affidavit  to 
support  the  order  for  publication  of  summons 
appeared  in  the  record  of  the  divorce  action. 
This  affidavit  was  decreed  by  the  trial  court 
to  be  insufficient  as  a  basis  for  the  order  of 
publication  of  summons,  because  it  contained 
no  averment  or  attempted  averment  that  due 
diligence  had  been  employed  to  ascertain 
the  residence  of  the  defendant  in  the  divorce 
aetlon  or  that  such  residence  could  not  have 
been  ascertained  by  the  exercise  of  doe  dili- 
gence. 

Upon  the  first  trial  in  the  probate  proceed- 
ing, it  was  not  affirmatively  shown  that  the 
defendant  in  the  divorce  action  was  alive  at 
the  time  of  Pusey's  marriage  to  the  testatrix. 
Upon  an  appeal  to  this  court,  it  was  then 
held  that  a  presumption  should  be  raised  in 
favor  of  the  validity  of  the  marriage,  where- 
by it  should  be  assumed  that  the  defendant 
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in  the  divorce  action  was  dead  at  the  time 
of  the  marriage.  The  order  of  the  lower 
court  admitting  the  will  to  probate  was  re- 
versed for  the  error  of  the  court  In  falling 
to  consider  this  presumption.  Estate  of  Pos- 
ey, 178  Chi.  141,  168  Pac.  483. 

▲  second  trial  In  the  probate  proceeding 
was  thereupon  had,  wherein  it  was  shown 
and  found  that  the  defendant  In  the  divorce 
action  was  alive  at  the  time  of  Posey's  mar- 
riage to  the  testatrix.  Upon  the  appeal  in 
that  case,  this  court  emphasised  the  fact  that 
the  decree  of  divorce  recited  that  service  of 
summons  by  publication  had  been  ordered 
**upon  due  and  proper  affidavits.  •  •  • " 
It  was  held  that  this  recital  imported  that 
more  than  one  affidavit  was  filed  to  obtain 
the  order,  wherefore,  the  attack  on  the  Judg- 
ment being  collateral,  it  would  be  presumed 
in  its  favor  that  there  was  at  least  one  other 
affidavit  In  addition  to  the  defective  affidavit 
appearing  In  the  record,  that  such  second 
affidavit  was  sufficient,  and  that  it  was  lost 
after  being  duly  filed.  For  the  error  of  the 
lower  court  In  failing  to  consider  this  pre- 
sumption the  order  admitting  the  will  to 
probate  was  again  reversed.  Estate  of  Pus- 
ey,  170  Pac.  846. 

▲  third  trial  was  had.  Inasmuch  as  any 
possible  objection  to  the  allowance  of  such 
a  new  trial  Is  fully  and  finally  answered  in 
the  opinion  rendered  In  the  second  appeal  In 
this  case  (170  Pac.  846),  we  need  not  again 
consider  the  point  here.  Conflicting  evidence 
was  introduced  bearing  on  the  issue  of  the 
filing  of  a  second  affidavit  to  support  the  or- 
der for  publication  of  summons.  The  court 
found  that  no  such  affidavit  was  in  fact  filed, 
and  again  made  an  order  admitting  the  will 
to  probate. 

The  appellants  attack  the  order  upon  vari- 
ous grounds :  (l)  That  the  evidence  is  insuf- 
ficient to  support  the  finding;  (2)  that  some 
of  the  evidence  was  improperly  received;  (8) 
that  any  attack  on  the  judgment  Is  barred  by 
the  statute  of  limitations  or  by  the  equitable 
doctrine  of  laches;  and  finally  (4)  that  it  Is 
not  competent  for  a  stranger  to  the  record, 
who  had  no  Interest  in  the  outcome  of  a 
judgment  at  the  time  it  was  made,  to  attack 
it  collaterally,  even  on  the  ground  that  it  is 
void  for  want  of  jurisdiction. 

[1]  In  support  of  the  first  contention,  ap- 
pellants lay  great  emphasis  upon  a  statement 
in  a  former  decision  of  this  case  that  a  recit- 
al in  a  foreign  judgment  of  facts  sufficient 
to  give  the  court  jurisdiction  could  be  Im- 
peached only  by  proof  of  necessity  inconsist- 
ent with  the  recital.  But  the  words  "of  ne- 
cessity" refer  to  the  nature,  and  not  to  the 
weight,  of  such  independent  proof.  If  there 
was  a  bare  preponderance  of  evidence  of  a 
nature  of  necessity  inconsistent  with  the  re- 
cital, that  would  be  sufficient  to  impeach  it. 

[2]  It  was  proved  that  the  register  of  ac- 
tions recorded  the  filing  of  but  one  affidavit 


in  the  divorce  action  in  question.  Of  course, 
a  second  affidavit  might  have  been  filed  and 
never  recorded.  But  an  examination  of  the 
files  for  a  period  of  six  months  before  and 
six  months  after  the  firing  of  the  complaint 
in  the  divorce  action  was  proved  to  have  re- 
sulted in  failure  to  discover  a  second  affida- 
vit This  evidence  was  of  a  nature  neces> 
sarily  Inconsistent  with  the  recital  that  prop- 
er affidavits  were  filed,  but  it  might  be  urged 
that  a  second  affidavit,  though  filed,  might 
have  been  not  only  not  recorded,  but  also 
lost.  To  prove  that  such  was  the  case  ap- 
pellants placed  Senator  Brownell  on  the 
stand.  He  had  been  Pusey's  attorney  in  the 
divorce  action  In  question.  The  material  por- 
tion of  his  testimony  relied  on  by  the  appel- 
lants reads  as  follows: 

"My  recollection  is  absolutely  that  my  affida- 
vit was  defective  on  the  ground  that  I  did  not 
show  sufficient  diligence.  Now  that  is  my  idea. 
Now,  although  I  don't  say  that  positively,  but 
it  most  have  been  that,  because  I  can  see  right 
in  that  affidavit  that  I  left  it  out.  I  can't  re- 
member the  details,  but  I  know  the  judge  told 
me  my  affidavit  was  wrong,  and  I  came  back 
here  and  saw  Posey  and  made  an  additional 
affidavit,  and  I  am  satisfied  it  was  to  show  that 
he  exercised  the  proper  diligence  in  trying  to  as- 
certain what  her  residence  was".  N»w,  that 
is  my  recollection.  I  cannot  in  all  these  years 
go  into  detail,  because  I  don't  know." 

It  is  significant  to  observe  that  Brownell 
here  expressed  his  idea  of  the  preparation, 
and  not  of  the  filing,  of  the  alleged  second 
affidavit  Moreover,  it  was  the  province  of 
the  trial  judge  to  pass  upon  the  credibility 
of  the  witness.  Numerous  depositions  were 
offered  to  the  effect  that  the  reputation  of 
the  witness  for  truth,  honesty,  and  integrity 
was  not  good.  While  these  were  met  by 
other  depositions,  the  trial  court  might  prop- 
erly, we  think,  have  wholly  disbelieved  the 
testimony  quoted,  and  such  a  conclusion 
would  be  further  supported  by  the  consid- 
eration that  the  statement  was  quite  possibly 
influenced  by  a  desire  to  make  it  appear  that 
there  had  been  no  negligence  in  handling  the 
divorce  action.  In  addition  to  these  consid- 
erations, Brownell's  testimony  itself  not  only 
tends  to  Impeach  the  statement  quoted,  but 
contains  admissions  which  positively  support 
the  contention  of  the  respondents.  Being 
presented  with  an  affidavit  in  another  di- 
vorce action  brought  by  him  at  about  the 
same  time  as  the  one  in  question  which  was 
defective  In  the  same  particular  as  the  affi- 
davit filed  in  the  Posey  Case,  he  stated : 

"Oh,  I  made  a  great  many  affidavits  that  way. 
I  haven't  any  doubt  but  what  I  did.  I  was 
practicing  politics  in  those  days  more  than 
anything  else  and  was  very  careless  in  my  busi- 
ness." 

This  statement  could  have  been  properly 
considered  by  the  court  as  evidence  that  a 
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second  affidavit  was  not  prepared,  or  that,  If 
it  was  prepared,  it  was  not  filed. 

Finally,  we  hare  the  testimony  of  the  de- 
fendant in  the  divorce  action  which  the  ap- 
pellants evidently  regard  as  very  damaging 
to  their  case.  And  so  in  fact  it  is.  Describ- 
ing an  interview  with  Pusey  subsequent  to 
the  divorce,  she  states: 

"He  had  very  little  to  say.  I  was  trying  to 
tell  him  all  the  time  that  he  did  know  where 
I  was  all  the  time.  I  couldn't  hardly  realize 
what  this  was  all  about  I  remember  so  well 
I  kept  saying  to  Pusey,  'You  did  know  I  was 
there,  Henry ;  you  used  to  write  to  me  all  the 
time.*  He  didn't  answer  me  for  a  while,  and 
finally  he  said,  'Yes;  I  did  know  where  you 
were.'" 

If  the  court  believed  this  testimony,  as  it 
might  properly  have  done,  it  would  follow 
that  Pusey  could  only  have  executed  a  proper 
affidavit  by  committing  perjury.  We  are  not 
ready  to  hold  that  the  court  was  bound  to 
presume  that  he  made  a  second  affidavit  if  it 
had  further  to  presume  and  say  that  in  so 
doing  he  made  a  perjured  affidavit. 

We  are  satisfied  that  the  evidence,  consid- 
ered as  a  whole,  Is  sufficient  to  support  the 
finding  that  no  second  affidavit  was  in  fact 
filed. 

[3]  But  it  is  contended  on  behalf  of  the  ap- 
pellants that  the  testimony  of  Julia  Proctor, 
the  defendant  in  the  divorce  action,-  was  im- 
properly received.  The  effect  of  the  decision 
of  the  court  was  to  hold  that  Julia  Proctor 
waa  at  all  times  the  wife  of  the  appellant 
Henry  F.  Pusey.  The  appellants,  however, 
were  contending  throughout  the  case  that 
the  decree  of  divorce  was  valid,  and  that 
from  and  after  that  decree  Julia  Proctor 
ceased  to  be  the  wife  of  the  appellant  Pusey. 
Under  these  circumstances,  the  appellants  of- 
fered the  objection  that  her  testimony  was 
incompetent,  irrelevant,  and  immaterial. 
Under  some  circumstances  this  general  ob- 
jection might  be  considered  sufficient  to  raise 
the  point  that  the  testimony  sought  to  be 
adduced  was  privileged  under  that  portion 
of  section  1881  of  the  Code  of  Civil  Procedure 
which  reads: 

"A  husband  cannot  be  examined  for  or 
against  his  wife  without  her  consent;  nor  a 
wife  for  or  against  her  husband,  without  hit 
consent"  Humphrey  v.  Pope,  1  CaL  App.  374, 
82  Pac.  223. 

In  this  case,  however,  there  had  been  a  de- 
cree of  divorce  the  validity  of  which  was 
the  matter  in  dispute.  After  that  decree, 
both  parties  to  the  marriage  had  attempted 
to  contract  marriage  and  had  entered  into 
the  marriage  relation  with  other  parties. 
The  appellants,  who  were  seeking  to  estab- 
lish the  validity  of  the  decree  of  divorce, 
cannot,  then,  well  be  allowed  to  claim  that 
by  their  general  objection  they  were  seeking 
the  benefit  of  a  relation  which  they  claimed 
did  not  in  fact  exist   To  properly  apprise 
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the  court  of  Its  nature  the  objection  should, 
to  say  the  least,  have  been  made  In  definite 
and  unequivocal  language. 

[4]  It  Is  true  that  Julia  Proctor  testified 
to  communications  between  herself  and  her 
husband  before  as  well  as  after  the  decree 
of  divorce,  and  that  it  is  further  provided  In 
section  1881  of  the  Code  of  Civil  Procedure 
that  neither  husband  nor  wife  can,  even  aft- 
er the  termination  of  the  marriage,  be  exam- 
ined, without  the  consent  of  the  other,  as  to 
any  communication  made  by  one  to  the  other 
during  the  marriage.  It  is  to  be  noted,  how- 
ever, that  the  point  sought  to  be  shown  by 
the  communications  here  in  question  was  the 
act  of  communicating,  and  not  the  nature  or 
character  of  the  communications  themselves; 
the  purpose  of  the  inquiry  being  to  show 
that  the  appellant  Pusey  knew  the  where- 
abouts of  his  wife.  These  circumstances  pre- 
sent a  proper  case  for  the  application  of  the 
rule  stated  in  4  Wigmore  on  Evidence,  | 
2337: 

"The  privilege  has  for  its  object  the  security 
from  apprehension  of  disclosure,  a  security  in 
consequence  of  which  confidences  will  be  free- 
ly given  and  not  withheld.  The  protection 
therefore  extends  only  to  communications,  L  e., 
utterances,  not  acts;  the  reasoning  being  anal- 
ogous to  that  which  establishes  a  similar  limi- 
tation for  communications  between  attorney  and 
client  •  •  •» 

We  think,  therefore,  that  the  purpose  of 
the  inquiry  being  to  show  the  act  of  com- 
municating and  not  the  disclosures,  involved 
in  the  communications,  the  testimony  does 
not  come  within  the  inhibition  of  the  statute. 

[S]  Considering  the  contention  that  the  at- 
tack upon  the  Judgment  Is  barred  by  laches 
or  by  the  statute  of  limitations,  we  find  that 
the  appellants  have  cited  no  statute  the  ef- 
fect of  which  would  be  to  bar  the  attack  up- 
on the  judgment  In  question.  They  do  in- 
deed cite  Estudillo  v.  Security  Loan,  eta,  Co., 
149  Cal.  656,  87  Pac  19,  but  the  language  in 
that  case  is  applicable  only  to  actions  in 
equity  .  for  relief  on  the  ground  of  fraud. 
Since  the  judgment  here  in  question  is  at- 
tacked, not  upon  the  ground  that  it  is  void- 
able for  fraud,  but  upon  the  ground  that  it 
is  void  for  lack  of  jurisdiction,  that  case  has 
no  bearing  upon  the  issue.  Appellants  cite 
numerous  cases  bearing  on  the  doctrine  of 
laches,  but  they  have  failed  to  show  how 
that  doctrine  can  apply  to  this  case.  Nor 
can  it,  we  think,  be  asserted  that  the  re- 
spondents have  in  any  way  slept  upon  their 
rights. 

[6]  Were  it  not  for  the  elaborate  array  of 
cases  presented  by  the  appellants,  we  should 
consider  that  any  discussion  of  their  fourth 
point  was  concluded  by  the  statements  in 
Forbes  v.  Hyde,  31  CaL  342,  348: 

"A  judgment  absolutely  void  •  •  *  may  be 
attacked  anywhere,  directly  or  collaterally, 
whenever  it  presents  itself,  either  by  parties 
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or  strangers.  It  ii  limply  a  nullity,  and  can 
be  neither  a  basis  nor  evidence  of  any  right 
whatever." 

See,  also,  Pioneer  Land  Co.  v.  Maddux,  109 
CaL  638,  42  Pac  295,  50  Am.  St  Rep.  67.  and 
Adams  v.  Adams,  154  Mass.  290,  28  N.  B. 
260, 13  L.  R,  A.  275. 

An  examination  of  appellants'  cases,  how- 
ever, reveals  the  fact  that,  practically  with- 
out exception,  It  was  assumed  or  clearly 
shown  that  the  defendant  in  the  action 
wherein  the  judgment  which  was  being  at- 
tacked had  been  rendered  had  been  regularly 
brought  within  the  jurisdiction  of  the  court. 
It  Is  indeed  stated  in  23  Cyc.  1068,  that 
strangers  to  the  record  can  attack  a  Judg- 

•  ment  only  when  rights  accruing  to  them  prior 
to  its  rendition  are  affected.  We  have  ex- 
amined all  the  cases  cited  to  support  this 
statement  In  each  case  property  rights  had 
been  the  subject  of  adjudication,  and  the 
rights  of  the  party  attacking  the  Judgment 
had  arisen  with  respect  to  the  property  in 
question  after  the  judgment  had  been  render- 
ed. The  Judgment  was  in  no  case  alleged  to 
be  void.  Obviously  no  rule  based  on  these 
cases  has  any  application  to  the  case  at  bar. 
McLeod  v.  McLeod,  144  Ga.  359,  87  S.  E.  286, 
appears  at  first  glance  to  support  the  appel- 
lants, but  we  note  that  the  court  decided, 
not  that  a  stranger  could  not  attack  a  void 
judgment  but  that  the  judgment  in  question 
was  not  void.  It  remains  only  to  consider 
the  case  of  Harpold  v.  Doyle,  16  Idaho,  671, 
102  Pac.  159.   We  do  find  language  In  sup- 

'  port  of  the  appellants*  contention  in  the  opin- 
ion of  Sullivan,  J.  It  appears,  however,  to 
be  dictum.  It  was  dissented  from  by  Stew- 
art J.,  and  upon  a  rehearing  of  the  case  it 
was  so  qualified  as  to  remove  any  support  it 
may  formerly  have  afforded  to  the  argument 
of  appellants.  Under  the  circumstances  of 
this  case,  the  respondents  are  entitled  to  at- 
tack the  judgment  in  the  divorce  action  on 
the  ground  that  it  is  void  for  lack  of  jurisdic- 
tion. They  have,  we  think,  been  successful 
In  this  attack. 
The  order  appealed  from  Is  affirmed. 

We  concur:  WILBUR,  J. ;  MBLVTN,  J. 
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(S.  F.  8214.) 

(Supreme  Court  of  California.   May  9,  1919.) 

L  Principal  and  Agent  <8=>  166 (2)— Ratifi- 
cation —  Knowledge  or  Facts  —  Confi- 
dence IN  AGENT. 
An  owner  of  city  lota,  who,  upon  being  told 
that  his  agent  had  signed  a  contract  for  street 
improvements  upon  them,  said  that  it  was  sat- 
isfactory to  him,  will  be  deemed  to  have  ratified 


the  contract  though  he  did  not  have  full  knowl- 
edge of  the  facts  at  the  time;  his  confidence  in 
his  agent  appearing  such  that  he  was  willing  to 
trust  to  his  judgment  and  ratify  his 'act  without 
making  further  inquiry. 

2.  Frauds,  Statute  or  <J=>56(4) — I ntebest  in 
Real  Estate  —  Contract  fob  Street  Im- 
provements—Oral  Ratification.' 
A  written  contract  for  street  improvements 
providing  for  a  lien  under  Code  Civ.  Proc.  | 
1191,  does  not  make  it  a  contract  providing  for 
an  interest  in  real  estate,  required  by  Code  Civ. 
Proc.  §  1971,  to  be  in  writing,  as  well  as  a 
ratification  thereof,  according  to  Civ.  Code,  || 
2300,  2810,  since  the  lien  is  created  by  statute. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  the  Hutchinson  Company,  a  cor- 
poration, against  Charles  B.  Gould  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal Affirmed. 

Reed,  Nusbaumer  &  Bingham,  of  Oakland, 
for  appellants. 

Robinson,  Robinson  ft  Price  and  R~  W. 
Macdonald,  all  of  Oakland,  for  respondent 

WILBUR,  J.  This  is  an  action  to  foreclose 
a  mechanics'  lien  upon  certain  lots  owned  by 
defendant  Charles  B.  Gould  for  street  work 
done  under  private  contract  by  the  plaintiff. 
Plaintiff  had  judgment  and  defendant  Gould 
appealed. . 

[1]  The  street  work  was  done  under  a  writ- 
ten contract  signed  by  S.  S.  Austin  on  behalf 
of  Gould,  the  owner  of  the  lots  sought  to  be 
subjected  to  the  lien.  The  only  question  In 
the  case  is  whether  or  not  the  finding  of  the 
trial  court  that  appellant  is  bound  by  the  Big- 
nature  of  Austin  to  the  contracts  for  street 
work  is  sustained  by  sufficient  evidence.  A 
consideration  of  the  evidence  most  favorable 
to  the  finding  of  the  trial  court  leads  us  to 
the  conclusion  that  there  was  sufficient  evi- 
dence to  Justify  the  findings  of  the  trial  court 
The  vice  president  and  general  manager  of 
respondent  testified  that  after  the  signing  of 
the  contracts  In  question  by  Austin  he  told 
appellant  that: 

"Mr.  Austin  has  signed  our  contract  for  Gray 
street  and  Douglas  street  *  •  •  I  told  him 
that  Mr.  Austin  had  signed  our  contracts  for 
the  improvement  of  these  two  streets,  Boulevard 
Park  tract  and  asked  him  if  Mr.  Austin  was 
authorized  to  do  it  He  said,  'Did  Mr.  Austin 
sign  It?  I  said,  'Yes,  he  has  signed  our  con- 
tract*  He  said,  That  is  satisfactory  to  me.' " 

The  appellant  contends  that  this  conversa- 
tion did  not  amount  to  a  ratification,  and  that, 
if  it  did,  It  was  a  ratification  without  a  full 
knowledge  of  the  facta,  and  therefore  not 
binding  on  the  appellant  In  order  to  under- 
stand the  situation  of  the  parties  and  the  sig- 
nificance of  the  conversation  it  will  be  nec- 
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essary  to  state  additional  evidence.  Appel- 
lant was  the  owner  of  unsold  lots  In  the 
Boulevard  Park  tract.  The  Union  Bank  of 
Savings  held  a  mortgage  thereon  and  all  sales 
of  unsold  lots  were  handled  at  the  bank. 
Miss  Baker,  an  employe  in  the  bank,  held  ap- 
pellant's general  power  of  attorney.  The  ap- 
pellant testified  that  he  did  not  handle  these 
properties  at  all.  S.  8.  Austin  was  the  sales 
agent  of  the  tract  For  six  or  seven  years  he 
had  been  dally  upon  the  property,  occupying 
a  branch  office  thereon.  He  had  sold  most  of 
the  property  and  had  handled  the  improving 
and  selling  of  the  tract  When  anything  was 
required  to  be  done,  the  usual  procedure  was 
for  Austin  to  notify  the  bank  and  for  them  to 
authorize  him  to  proceed.  Mr.  Austin  had 
signed  a  protest  against  the  street  improve- 
ment for  appellant  He  had  caused  a  side- 
walk to  be  laid  in  front  of  the  lots  in  this  lit- 
igation, which  was  paid  for.  At  the  request 
of  the  other  property  owners-  along  Gray  and 
Douglas  streets,  Mr.  Austin  signed  a  contract 
for  the  improvment  of  these  streets  on  be- 
half of  appellant  and  with  all  the  other  prop- 
erty holders  fronting  on  these  streets.  It 
was  under  these  circumstances  that  respond- 
ent's general  manager  told  Mr.  Gould  that 
Mr.  Austin  had  signed  "our  contracts  for  the 
improvements  of  these  two  streets,  boulevard 
Park  tract  and  asked  him  if  Mr.  Austin  was 
authorized  to  do  it"  and  received  the  reply 
"That  is  satisfactory  to  me." 

Appellant  contends  this  is  not  a  sufficient 
ratification,  for  the  reason  that  he  had  insuf- 
ficient information  at  the  time  of  the  nature 
and  character  of  the  contract  to  ratify  the 
same,  and  for  the  further  reason  that  the  rat- 
ification was  not  in  writing.  It  Is  true  that 
the  nature  and  character  of  the  proposed  im- 
provements and  the  price  therefor  and  the  ex- 
tent thereof— essential  features  of  the  con- 
tract—were not  disclosed  by  the  statement 
and  question  of  Mr.  Hutchinson.  On  the  other 
hand,  Mr.  Gould  knew  of  his  ownership  of 
the  lots  fronting  upon  the  streets  in  question, 
knew  Mr.  Austin  and  his  familiarity  with  the 
contract  and  with  the  conditions  necessary 
for  successful  sales,  and  his  question  concern- 
ing the  contract  "Did  Mr.  Austin  sign  it?" 
showed  that  he  was  willing  to  trust  to  the 
judgment  of  Mr.  Austin  in  regard  to  the  mat- 
ters not  disclosed  by  Mr.  Hutchinson's  ques- 
tion. As  is  said  in  2  Corpus  Juris,  481: 

"The  lack  of  full  knowledge  does  not  protect 
a  principal  who  is  willfully  ignorant  and  de- 
liberately chooses  to  act  without  such  knowl- 
edge, as  where,  knowing  that  he  is  ignorant  of 
some  of  the  facts,  he  has  such  confidence  in 
his  agent  that  he  is  willing  to  assume  the  risk 
and  ratify  the  act  without  making  inquiry  for 
further  information  than  he  at  the  time  pos- 
sesses, or  where  he  intentionally  and  deliberately 
ratifies  without  full  knowledge,  under,  circum- 
stances which  are  sufficient  to  put  a  reasonable 
man  upon  inquiry." 


See,  also,  to  the  same  effect,  Mechem  on 
Agency  (2d  Ed.)  f  404;  Ballard  v.  Nye,  138 
CaL  588,  598,  72  Pac  156 ;  Pope  v.  Armsby, 
111  Cal.  159, 43  Pac.  589;  Phillips  t.  Phillips, 
163  CaL  530,  535,  127  Pac.  346. 

[2]  Appellant  contends  that  as  the  contract 
in  question  provided  for  a  lien,  it  is  a  con- 
tract providing  for  an  Interest  in  real  estate 
required  by  the  provisions  of  section  1971, 
Code  of  Civil  Procedure,  to  be  in  writing  and 
that  therefore,  under  the  provisions  of  section 
2310,  Civil  Code,  the  ratification  in  question 
must  have  been  in  writing.  The  lien  for  the 
contract  price  for  work  done  upon  a  public 
street  Is  created  by  law.  Section  1191,  Code 
Civ.  Proc  The  contract  does  no  more  than 
expressly  recognize  this  fact  It  therein  pro- 
vides for  liens  "as  provided  by  section  1191 
of  the  Code  of  Civil  Procedure  of  the  state 
of  California,"  thus  by  reference  making  the 
law  concerning  liens  for  work  done  on  public 
streets  a  part  of  the  contract  It  has  been 
held  by  this  court  that  contracts  for  the  per- 
formance of  work  upon  public  streets  by  priv- 
ate contract  need  not  be  In  writing.  Kreuz- 
berger  v.  WIngfleld,  96  CaL  251,  31  Pac  109. 
The  effect  of  the  contract  would  have  been 
the  same,  with  or  without  the  stipulation  con- 
cerning the  liens  for  the  value  of  the  work 
done.  Such  stipulation  is  not  a  material  part 
of  the  contract  and  may  be  disregarded. 
Authority  to  execute  the  contract  might  rest 
in  parol  and  its  ratification  therefore  can 
rest  in  parol.  Civ.  Code,  f  2309. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  MBLVIN,  J.;  LAWLOR,  J. 


(180  CaL  404) 

SELOWSKY  v.  SUPERIOR  COURT  OF 
NAPA  COUNTY.    (S.  F.  8927.) 

(Supreme  Court  of  California.  May  27,  1919.) 

1.  Contempt  «=»20— Disobbpiznox  or  De- 
cree. 

Under  Code  Civ.  Proc  |  1209,  and  Pen. 
Code,  |  166,  willful  disobedience  of  a  decree 
of  a  court  having  jurisdiction  to  make  it  or- 
dinarily constitutes  "contempt** 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tempt] 

2.  Nuisawcs  <©=>86— Violation  or  In  junc- 
tion—Contimpt. 

Pursuant  to  Code  Civ.  Proc  f  1211,  the 
superior  court  which  had  under  St  1913,  p.  20, 
known  as  the  Red  Light  Abatement  Act,  en- 
joined petitioner  from  using  or  permitting  the 
use  of  premises  for  the  purpose  of  lewdness, 
may,  on  presentation  of  an  affidavit  setting 
forth  the  facts,  take  cognisance  of  a  contempt 
arising  out  of  disobedience  of  the  order. 
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8.  Contempt  «=»64<4)  —  Affidavit  —  Sur- 

FICIENOT. 

A  proceeding  to  punish  for  contempt  Is  crim- 
inal in  character,  and  the  affidavit  which  is 
made  the  basis  of  the  proceeding  is  the  coun- 
terpart of  a  complaint  in  a  criminal  action; 
so.  while  a  sufficient  affidavit  is  necessary,  the 
affidavit  charging  a  contempt  need  not  be  more 
specific  in  its  averments  than  a  complaint  or 
information  charging  a  crime. 

4.  Disorderly  House  <£=>12  —  Oitenses  — 
Complaint. 
▲  general  allegation  that  premises  were  used 
for  the  purposes  of  lewdness,  assignation,  and 
prostitution  is  sufficient  to  charge  violation  of 
Pen.  Code,  f  815,  without  alleging  the  names 
or  characters  of  the  frequenters  of  the  prem- 
ises. 

6.  Not  a  Aires  <c=»86  —  Violation  or  Injunc- 
tion —  Contempt  —  Affidavit  —  SUFFI- 
CIENCY. 

In  view  of  the  fact  that  false  allegations  in 
an  affidavit  charging  contempt  In  the  violation 
of  a  decree  made  under  St  1913,  p.  20,  en- 
joining petitioner  from  using  premises  for  pros- 
titution, would  be  perjury  under  Pen.  Code,  IS 
118,  125,  held,  that  an  affidavit  alleging  that 
after  die  decree  petitioner  used  the  premises 
for  purposes  of  lewdness,  assignation,  and  pros- 
titution was  sufficient  to  support  a  judgment 
punishing  petitioner  for  contempt. 

6.  Nuisance  <8=>86— Violation  or  Injunc- 
tion—Findiwos— Sum  cltnot. 

Where  petitioner  was  charged  with  con- 
tempt in  using  premises  for  purposes  of  lewd- 
ness, assignation,  and  prostitution  after  such 
use  had  been  enjoined  in  a  proceeding  under 
St  1918,  p.  20,  findings  that  petitioner,  in  vio- 
lation of  the  decree,  conducted  the  premises 
for  that  purpose,  are  sufficient,  without  findings 
of  any  particular  acts  of  lewdness,  etc.,  to  sup- 
port a  judgment  punishing  her  for  contempt 

7.  Statutes  «=>71— Uniform  Operation  of 
General  Laws. 

The  provision  of  Const  art  1,  §  11,  that 
all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  merely  requires  a  law  to  act 
uniformly  upon  all  persons  in  the  same  cate- 
gory, and  operation  upon  different  classes  is 
proper  if  there  is  a  reasonable  basis  for  the 
classification. 

8.  Statutes  <8=>74(1)— Uniform  Operation- 
Punishment  fob  Contempt. 

As  the  mere  keeping  of  a  house  of  prostitu- 
tion is  a  crime  denounced  by  Pen.  Code,  |  815, 
petitioner,  who  was  found  guilty  of  contempt 
in  violating  an  order  made  under  St.  1913,  p. 
20,  enjoining  her  from  using  premises  for  im- 
moral purposes,  may  be  punished  as  provided  in 
section  0  of  that  act  notwithstanding  the  pun- 
ishment was  more  severe  than  the  general  pun- 
ishment provided  for  contempts;  for  such  a 
classification  was  reasonable  and  did  not  violate 
Const,  art  1,  I  11,  requiring  general  laws  to 
have  a  uniform  operation. 

8.  Statutes  «=>110%(1)  —  Validity  —  Title 
of  Act— Red  Light  Abatement  Law. 
The  title  of  St  1913,  p.  20,  known  as  the 
Bed  Light  Abatement  Act  entitled  "An  act  de- 


claring all  buildings  and  places  nuisances  where- 
in or  upon  which  acts  of  lewdness,  assignation 
or  prostitution  are  held  or  occur,  •  *  *  and 
providing  for  the  abatement  and  prevention  of 
such  nuisances  by  injunction,"  is -sufficient  to 
cover  provisions  fixing  penalties  for  violations 
of  the  injunction. 

10.  Nuisance  «=>77— Injunction— Remedy. 
Though  courts  already  had  power  under  the 

general  laws  to  enjoin  the  maintenance  of  bawd- 
yhouacs,  the  provisions  for  an  injunction  in 
St.  1913,  p.  20,  known  as  the  Red  Light  Abate- 
ment Act  are  not  nugatory;  for  the  Legis- 
lature may  provide  two  or  more  concurrent 
modes  for  obtaining  a  given  end. 

11.  Nuisance  «=»77— Injunction— Relief. 
Under  St  1913,  p.  20,  known  as  the  Red 

Light  Abatement  Act  the  court  may,  pursuant 
to  sections  8  and  6,  enjoin  the  maintenance  of 
premises  as  a  bawdyhouse,  without  necessarily 
including  the  order  of  abatement  contemplated 
by  section  7. 

In  Bank. 

Mary  M.  Selowsky  was  convicted  of  con- 
tempt of  court,  and  she  applies  for  writ  of 
certiorari  against  the  Superior  Court  of 
the  County  of  Napa  to  review  and  annul  the 
proceedings  and  judgment  Affirmed. 

See,  also,  177  Pac.  SOL 

Frank  J.  Murphy,  of  San  Francisco,  for 
petitioner. 

Nathan  F.  Coombs  and  Frank  L.  Coombs, 
both  of  Napa,  for  respondent 

LENNON,  J.  Certiorari  to  review  and  an- 
nul certain  proceedings  culminating  in  a 
judgment  entered  by  the  superior  court  of 
Napa  county  convicting  the  petitioner  of 
contempt  of  court  and  sentencing  her  to  pay 
a  fine  of  $1,000  and  to  serve  a  term  of  six 
months'  imprisonment  in  the  county  Jail. 

On  November  19,  1917,  the  superior  court 
of  Napa  county  found,  to  an  action  institut- 
ed under  the  provisions  of  a  statute  known 
as  the  "Red  Light  Abatement  Act"  (Stats. 
1913,  p.  20),  that  the  "Stone  Bridge  Saloon," 
situated  within  the  said  county,  was  owned, 
to  the  possession  of,  and  maintained  and 
conducted  by  the  petitioner  herein  as  a  place 
of  lewdness,  assignation,  and  prostitution. 
A  decree  was  duly  entered  to  that  action 
adjudging  and  declaring  the  said  premises 
to  be  a  nuisance  and  perpetually  enjoining 
the  petitioner  from  directly  or  Indirectly  us- 
ing or  permitting  the  use  of  the  said  prem- 
ises for  the  purpose  of  lewdness,  assigna- 
tion, or  prostitution.  Ou  July  9,  1918,  the 
said  court,  having  found  that  the  petitioner 
had  used  the  said  premises  for  the  purpose 
of  lewdness,  assignation,  and  prostitution 
on  or  about  May  18,  1918,  entered  the  con- 
tempt Judgment  here  complained  of. 

The  petitioner  attacks  this  judgment  on 
four  grounds:  (1)  That  none  of  the  affida- 
vits upon  which  the  contempt  proceeding"  was 
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Instituted  alleged  facts  with  sufficient  de- 
tail to  give  the  court  Jurisdiction  to  proceed 
In  the  matter;  (2)  that  the  findings  upon 
which  the  contempt  judgment  Is  based  are 
fatally  defective  in  that  they  fall  to  detail 
any  particular  and  specific  act  of  lewdness, 
assignation,  or  prostitution  found  to  have 
been  permitted  by  the  petitioner  upon  the 
premises  in  question;  (3)  that,  in  so  far  as 
the  contempt  judgment  purports  to  be  en- 
tered pursuant  to  section  6  of  the  statute 
In  question,  it  is  void,  in  this,  that  the  said 
section  6  is  violative  of  section  11  of  article 
1  of  the  Constitution  of  the  state  of  Cali- 
fornia ;  (4)  that  the  judgment  Is  not  in  fact 
authorized  by  section  6  of  the  statute  in 
question,  and  was  not  in  fact  entered  pur- 
suant thereto,  and  that  there  is  no  other 
statutory  provision  providing  for  and  per- 
mitting the  particular  penalty  Imposed. 

[1-3]  Prior  to  the  institution  of  the  con- 
tempt proceedings,  the  court  had  entered 
a  valid  decree  prohibiting  the  use  of  the 
premises  in  question  for  the  purpose  of  lewd- 
ness, assignation,  or  prostitution.  The  pe- 
titioner was  duly  served  with  a  copy  of  the 
decree.  Willful  disobedience  of  the  decree 
of  a  court  having  jurisdiction  to  make  it 
ordinarily  constitutes  a  contempt.  Code 
Civ.  Proc.  |  1209;  Pen.  Code,  |  166.  Pur- 
suant to  section  1211  of  the  Code  of  Civil 
Procedure,  the  court  was  empowered  to  take 
cognizance  of  a  contempt  thus  committed  in 
a  proceeding  instituted  by  the  presentation 
of  an  affidavit  setting  forth  the  fact  or  facts 
constituting  the  contempt  The  contempt 
charged  in  the  proceedings  here  in  contro- 
versy consisted  in  the  willful  use  of  the 
premises  in  question  by  the  petitioner  in  de- 
fiance of  the  court's  decree  for  the  purpose 
of  lewdness,  assignation,  and  prostitution. 
A  sufficient  allegation  In  the  affidavit  by 
which  the  contempt  proceedings  were  In- 
stituted to  the  effect  that  the  premises  were 
so  used  was  essential.  But  a  proceeding  to 
punish  for  contempt  is  criminal  in  charac- 
ter, and  the  affidavit  which  is  made  the 
basis  of  the  proceeding  is  the  counterpart 
of  the  complaint  In  a  criminal  action.  Prow- 
ley  v.  Superior  Court,  158  CaL  222,  110  Pac. 
817;  Ex  parte  Gould,  09  Cal.  360,  33  Pac. 
1112,  21  L.  R.  A.  751,  37  Am.  St  Rep.  57. 
Therefore  an  affidavit  charging  the  com- 
mission of  a  contempt  need  not  be  more 
specific  in  Its  averments  of  the  facts  con- 
stituting the  contempt  than  a  complaint  or 
an  Information  charging  a  crime. 

[4,  6]  In  support  of  the  contempt  proceed- 
ings and  judgment  the  record  shows  the 
affidavit  of  one  Kelton,  sheriff  of  Napa  coun- 
ty, wherein  it  is  alleged: 

"That  on  the  18th  day  of  May,  1918,  he,  in 
company  with  officers  of  the  law,  visited  the 
premises  belonging  to  Mrs.  M.  Salowsky,  men- 
tioned and  set  forth  in  the  judgment  in  said 
cause  made,  signed,  and  filed  herein  on  the 
10th  day  of  November,  1917,  and  that  at  said 


time  said  Mrs,  M.  Salowsky  was  still  the  owner 
and  in  charge  of  said  premises,  and  was  keeping 
and  maintaining  a  house  of  lewdness,  assigna- 
tion, and  prostitution,  assisted  by  one  Florence 
Ponta,  as  follows: 

"That  at  said  time  said  Florence  Ponta  oc- 
cupied a  room  at  said  premises  with  a  man, 
and,  affiant  verily  believes,  committed  with  him 
then  and  there  the  acts  of  illicit  sexual  inter- 
course. 

"That  thereafter,  and  on  the  same  day,  said 
Florence  Ponta  occupied  a  room  at  said  prem- 
ises with  another  man  and,  as  affiant  believes, 
committed  such  acts. 

'That  said  premises  set  forth  In  said  judg- 
ment hereinbefore  referred  to,  and  occupied  by 
said  Mrs.  M.  Salowsky,  sometimes  known  as 
and  called  Mary  M.  Selowsky  and  Mrs.  M. 
Erueger,  on  the  18th  day  of  May,  1918,  were 
in  charge  of  said  Mrs.  M.  Salowsky  as  the  own- 
er thereof,  and  was  conducted  as  a  house  of 
lewdness,  assignation,  and  prostitution. 

"That  Florence  Ponta,  one  of  the  inmates 
thereof,  is  a  prostitute,  and  was  working  in 
said  house  for  said  Mrs.  M.  Salowsky  as  a 
prostitute. 

'That  affiant  by  reason  of  his  long  experience 
as  a  sheriff,  is  familiar  with  houses  of  prostitu- 
tion and  knows  of  his  own  knowledge  that  said 
premises,  on  said  date,  were  being  maintained, 
conducted,  and  operated  by  said  Mrs.  M.  Salow- 
sky as  a  house  of  lewdness,  assignation,  and 
prostitution,  and  that  all  of  said  acts  of  lewd- 
ness, assignation,  and  prostitution  committed 
on  said  premises  were  committed  with  the 
knowledge  and  approval  of  said  Mrs.  M.  Salow- 
sky, and  for  her  personal  financial  gain,  and 
for  the  purpose  of  lewdness,  assignation,  and 
prostitution." 

The  petitioner  contends  that  the  affidavit 
was  insufficient  in  that  no  specific  act  of 
lewdness,  assignation,  or  prostitution  was 
alleged  except  upon  the  belief  of  the  affiant, 
and  that  the  grounds  upon  which  that  be- 
lief was  based  were  not  set  forth.  Conced- 
ing that  there  may  be  no  sufficient  allega- 
tion of  any  specific  act  of  lewdness,  assig- 
nation, or  prostitution,  we  are  nevertheless 
of  the  opinion  that*  the  affidavit  as  a  whole 
was  sufficient  to  institute  the  contempt  pro- 
ceedings and  to  support  the  judgment  Ex 
parte  Selowsky,  177  Pac.  801.  The  allega- 
tions of  Kelton's  affidavit  that  he  knew  of 
his  own  knowledge  that  the  premises  in 
question  were  In  the  possession  of  the  pe- 
titioner and  were  being  used  and  conducted 
by  her  as  a  place  of  lewdness,  assignation, 
and  prostitution  stated  an  essential  and  ul- 
timate fact  Clearly,  If  Kelton  willfully  and 
contrary  to  his  oath  averred  that  to  be 
true  which  he  knew  to  be  false  or  which  he 
did  not  know  to  be  true,  he  was  guilty  of 
perjury.  Pen.  Code,  SS  118  and  125.  Such 
a  general  allegation  of  the  use  of  premises 
as  a  place  of  lewdness,  assignation,  and  pros- 
8titutlon  would  be  proof  against  demurrer 
in  a  complaint  charging  the  violation  of  sec- 
tion 815  of  the  Penal  Code,  namely,  the  keep- 
ing of  a  house  of  111  fame.   It  is  well  set- 
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tied  that  a  general  allegation  of  the  use  of 
premises  for  the  purpose  of  lewdness,  as- 
signation, and  prostitution  Is  sufficient  In 
a  complaint,  and  that  It  Is  unnecessary  to 
allege  the  name  or  character  of  the  fre- 
quenters of  the  house,  or  to  allege  particular 
acts  of  lewdness,  assignation,  or  prostitu- 
tion. State  v,  Patterson,  29  N.  C.  70,  45  Am. 
Dec.  606  ;  State  v.  Dame,  60  N.  H.  479,  49 
Am.  Rep.  331;  State  v.  BrunelL  29  Wis.  435 ; 
Betts  v.  State,  93  Ind.  375;  State  v.  Schaf- 
fer,  74  Iowa.  704,  39  N.  W.  89;  Drake  t. 
State,  14  Neb.  535,  17  N.  W.  117;  State  v. 
Mamie  Jones,  53  W.  Va.  613,  45  S.  E.  916. 
By  a  parity  of  reasoning,  we  are  constrain- 
ed to  hold  that  the  affidavit  of  Kelton  was 
sufficient  to  give  the  court  jurisdiction  to 
proceed  and  to  pronounce  Judgment  In  the 
contempt  proceedings. 

[I]  The  foregoing  discussion  practically 
disposes  of  the  contention  that  the  findings 
of  the  court  were  Insufficient  In  that  they 
failed  to  detail  any  specific  act  of  lewdness, 
assignation,  or  prostitution  permitted  on 
the  premises  in  question  by  the  petitioner. 
The  court  did  find  as  a  fact  that  on  May  18, 
1918,  the  petitioner  did,  In  violation  of  the 
decree  of  the  court,  conduct  the  premises 
in  question  for  the  purpose  of  lewdness,  as- 
signation, and  prostitution.  This  was  an 
amply  sufficient  finding  of  the  ultimate  fact 
in  issue.  Any  finding  as  to  particular  acts 
of  lewdness,  assignation,  or  prostitution 
would  have  been  out  of  place  as  being  a  rec- 
itation of  purely  evidentiary  matter. 

[7,1]  Considering  the  constitutional  ques- 
tion, it  appears  that  the  court  in  the  judg- 
ment here  in  question  imposed  penalties  au- 
thorized by  section  6  of  the  abatement  act 
which  are  in  excess  of  the  penalties  prescrib- 
ed in  the  general  Code  provisions  relating 
to  contempts.  It  is  urged  that  by  reason 
of  the  fact  that  said  section  6  provides  a 
■different  and  more  severe  penalty  for  a  cer- 
tain class  of  contempts,  it  is  violative  of 
section  11  of  article  1  of  the  Constitution, 
which  provides  that  all  laws  of  a  general 
■nature  shall  have  a  uniform  operation.  This 
provision  only  requires  a  law  to  operate 
uniformly  upon  all  persons  in  the  same  cate- 
gory. Wigmore  v.  Buell,  122  CaL  144,  54 
Pac.  600.  It  is  satisfied  if  the  statute  ap- 
plies alike  to  all  persons  or  objects  within 
a  class  founded  upon  some  natural  and  in- 
trinsic distinction.  Vail  v.  San  Diego  Coun- 
ty, 126  Cal.  35,  58  Pac.  392.  Operation  dif- 
ferently upon  different  classes  is  proper,  if 
there  is  a  reasonable  basis  for  the  distinc- 
tion. Kaiser  Land  &  Fruit  Co.  v.  Curry,  155 
Cal.  638,  103  Pac.  341.  The  application  of 
these  principles  to  the  particular  legisla- 
tion here  involved  has  been  correctly  stated 
by  Mr.  Justice  Hart  as  follows: 

"We  know  of  no  constitutional  limitation 
upon  the  right  of  the  Legislature  to  fix  reason- 
.able  penalties  for  contempts  of  the  judgments, 


decrees,  orders,  or  processes  of  courts  of  jus- 
tice, and,  in  admeasuring  such  punishments,  to 
assign,  as  it  may  do  and  has  done  in  cases  of 
public  crime,  to  certain  acts  of  contempt  a 
greater  or  less  penalty  than  is  annexed  to  oth- 
ers, according  to  the  nature  of  the  contempt 
with  respect  to  the  subject-matter  of  the  ad- 
judication violated  and  the  consequences  of  such 
violation  to  the  public  or  to  individual  rights." 
People  v.  Barbieri,  33  CaL  App.  770,  780,  166 
Pac  812,  816. 


See,  also,  People  v.  Casa,  35  CaL  App. 
194,  169  Pac  454. 

It  is  objected  that  every  contempt  Is 
against  the  majesty  of  the  law  and  the 
dignity  and  authority  of  the  court,  and  that 
therefore  classification  on  the  basis  of  other 
circumstances  affecting  the  public  welfare 
must  be  held  improper.  The  answer  to  this 
is  that  there  can  be  no  doubt  that  the  l^egis- 
lature  has  power  to  classify  with  respect  to 
the  penalty  to  be  Imposed  not  only  upon 
the  basis  of  the  inherent  nature  of  the  of- 
fense, but  also  upon  the  basis  of  the  nature 
of  the  circumstances  attending  the  com- 
mission of  the  offense  considered  In  their 
relation  to  the  public  welfare.  People  v. 
Flnley,  153  Cal.  59.  94  Pac  248;  People  v. 
Carson,  155  Cal.  164,  99  Pac  970. 

The  contempt  contemplated  and  condemn- 
ed by  section  6  of  the  abatement  act  is  the 
keeping  of  a  house  of  lewdness,  assignation, 
or  prostitution.  We  think  there  is  much  in 
the  nature  of  this  contempt  which  differen- 
tiates it  from  other  possible  acts  of  contempt 
and  Justifies  the  imposition  of  a  different 
and  more  severe  penalty.  The  keeping  of 
a  house  of  prostitution  is  Itself  a  crime 
Pen.  Code,  8  315.  It  Is  a  crime  involving 
moral  turpitude.  It  Is  subversive  of  the 
public  morals  and  decency  and  affects  in- 
juriously the  sexual  life  of  the  people  in  a 
manner  and  to  an  extent  unparalleled  by 
any  other  act  It  is  not  to  be  forgotten 
that  morals,  decency,  and  sexual  purity  have 
been  protected  by  elaborate  penal  legisla- 
tion from  the  earliest  times  on  the  theory 
that  the  fate  of  a  nation  depends  on  the 
breed  of  men  it  produces.  It  follows  that 
it  was  competent  for  the  Legislature  to  pro- 
vide for  a  distinctive  and  more  severe  pen- 
alty for  the  commission  of  those  acts  of 
contempt  contemplated  and  controlled  by 
the  statute  in  question. 

Ex  parte  Clancy,  90  CaL  553,  27  Pac  411, 
cannot  be  relied  upon  as  an  authority  against 
the  foregoing  conclusion.  While  In  that  case 
the  writer  of  the  main  opinion  said  that  It 
was  not  competent  for  the  Legislature  to 
provide  one  mode  of  reviewing  Judgments 
in  contempt  proceedings  in  general  and  an- 
other mode  of  reviewing  contempt  proceed- 
ings arising  in  cases  under  the  insolvent  act, 
and  while  a  majority  of  the  court  concur- 
red in  the  result,  still  it  will  be  noted  that 
the  conclusion  reached  by  the  writer  of  the 
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main  opinion  concerning  the  constitutional 
question  Involved  did  not  receive  the  concur- 
rence of  the  majority  of  the  court  But, 
aside  from  this,  in  that  case  no  reasonable 
basis  for  any  classification  was  suggested, 
and  probably  none  could  have  been  sug- 
gested. There  is,  therefore,  nothing  in  that 
decision  which  conflicts  with  our  holding 
here. 

Nor  can  the  statute  be  assailed  on  the 
theory  that  It  conflicts  with  section  1218  of 
the  Code  of  Civil  Procedure.  That  section 
cannot  be  said  to  purport  to  fix  the  penalty 
for  all  contempts.  Indeed,  the  next  suc- 
ceeding section  provides  a  different  punish- 
ment for  certain  classes  of  contempts,  while 
a  still  different  punishment  is  provided  in 
the  Penal  Code  for  the  contempts  enumerat- 
ed In  section  166  thereof.  People  v.  Barbl- 
eri,  supra. 

[I]  There,  is  no  merit  in  the  contention 
that  the  provisions  of.  the  statute  In  question 
fixing  a  penalty  for  the  violation  of  the  de- 
crees provided  for  therein  are  not  covered 
by  the  title  of  the  act  The  title  reads: 

"An  act  declaring  all  buildings  and  places 
nuisances  wherein  or  upon  which  acts  of  lewd- 
ness, assignation  or  prostitution  are  held  or 
occur  or  which  are  used  for  such  purposes,  and 
providing  for  the  abatement  and  prevention  of 
such  nuisances  by  injunction  and  otherwise." 
Stats.  1913,  p.  20. 

This  Is  sufficient  to  cover  provisions  for 
the  punishment  of  the  violation  of  injunc- 
tions provided  for  in  the  body  of  the  stat- 
ute. 

"A  title  fairly  expressing  the  general  subject 
covers  all  proper  means  and  instrumentalities 
which  will  or  may  facilitate  the  accomplishment 
or  enforcement  of  the  purpose  expressed,  such, 
for  instance,  as  a  provision  prohibiting  viola- 
tions of  the  act  or  prescribing  a  penalty  or  other 
punishment  for  such  violations."  26  Am.  & 
Eng.  Ency.  of  Law,  588. 

[10]  There  Is  no  merit  in  the  contention 
that  Injunctive  relief  is  not  "expressly  pro- 
vided for"  in  the  act  In  question.  This  con- 
tention is  apparently  based  upon  the  theory 
that,  because  the  court  had  authority  to 
grant  injunctive  relief  pursuant  to  the  pro- 
visions of  an  earlier  statute,  the  abatement 
act,  in  so  far  as  it  purports  to  confer  au- 
thority to  grant  injunctive  relief,  is  nuga- 
tory, since  it  assumes  to  give  what  the  court 
already  has.  It  is  undoubtedly  competent 
for  the  Legislature  to  provide  two  or  more 
concurrent  modes  of  obtaining  a  given  end, 
no  matter  how  similar  they  may  be.  Grant- 
ing that  the  court  already  had  a  general 
power  to  enjoin  nuisances  pursuant  to  the 
provisions  of  the  Code  of  Civil  Procedure,  it 
nevertheless  appears  that  the  abatement  act 
does  in  terms  authorize  the  entering  of  a 
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permanent  Injunction,  such  as  that  entered 
in  the  original  proceeding  In  this  case  on 
November  19,  1917.  Since,  therefore,  sec- 
tion 6  of  the  act  authorizes  the  penalty 
here  imposed  In  case  of  the  violation  of  any 
decree  "expressly  provided  for"  in  the  act. 
It  follows  that  the  contempt  judgment  here- 
in complained  of  was  In  fact  -authorized  by 
the  act 

[11]  It  la  suggested  by  the  petitioner  that 
there  was  in  fact  no  proper  judgment  pur- 
suant to  the  terms  of  the  abatement  act, 
because  the  judgment  did  not  contain  the 
order  contemplated  by  section  7  of  the  act 
That  section,  in  words  that  are  apparently 
mandatory,  directs  the  entry  of  an  order 
requiring  the  removal  and  sale  of  "all  fix- 
tures, musical  instruments  and  movable 
property  used  In  conducting,  •  •  •  the 
nuisance"  and  requiring  the  "effectual  clos- 
ing of  the  building  •  •  •  against  its  use 
for  any  purpose"  and  so  keeping  it  closed 
for  a  year.  In  all  respects,  save  that  noted, 
the  proceedings  and  judgment  in  the  origi- 
nal action  closely  followed  the  words  and 
provisions  of  the  abatement  act  Unless, 
therefore,  the  order  of  abatement  Is  so  In- 
separably connected  with  the  Injunctive  re- 
lief provided  for  in  sections  3  and  6  of  the 
act  that  the  intent  of  the  Legislature  is 
manifest  that  no  injunction  shall  stand  un- 
less the  abatement  order  is  made  part  of  the 
Judgment  the  petitioner's  suggestion  Is  en- 
titled to  no  consideration.  The  Injunctive 
relief  may  be  had  against  any  one  maintain- 
ing the  nuisance,  whether  owner  or  tenant. 
The  abatement  order  is  a  remedy  only 
against  the  owner.  If  the  owner  has  been 
guilty  of  no  contempts,  he  may,  by  filing  a 
bond,  stay  the  abatement  order,  which  ap- 
parently runs  out  of  Itself  In  a  year.  The 
Injunctive  relief,  on  the  other  hand,  can  be 
made  permanent  There  may  be  cases  'where 
the  owner  Is  completely  innocent  ignorant 
of  the  use  of  the  property,  and  opposed  to 
any  immoral  use  thereof.  In  such  case,  Che 
entire  purpose  of  the  statute  would  be  ac- 
complished by  the  injunction  and  an  abate- 
ment order  would  not  only  serve  no  useful 
purpose  but  would  work  a  positive  injustice. 
Upon  this  analysis  of  the  act  there  Is  no 
doubt  but  that  the  court  may  enter  a  per- 
petual Injunction  pursuant  to  the  abate- 
ment act  without  necessarily  Including  In 
the  judgment  the  order  of  abatement  con- 
templated in  section  7  of  the  act  Such  an 
Injunction  was  duly  entered  by  the  superior 
court  of  Napa  county  in  the  original  pro- 
ceeding in  this  case  on  November'  19,  1917. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  C  J.;  WIL- 
BUR, J.;  MELVIN,  J.?  SHAW,  J.;  OLNET, 
J.;  LAWLOR,  J. 
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Ex  part*  MOROK.    (Or.  2268.)  action  to  abate  each  nuisance,  unless  the  free 

nee  of  his  property  is  interfered  with  by  such 
(Supreme  Court  of  California.   May  19,  1919.)  obstruction. 


Habeas  Corpus  «=>50  —  Trim  or  Applica- 
tion. 

Any  question  of  excess  of  sentence  will  not 
be  considered  until  the  expiration  of  the  time 
for  which  the  prisoner  may  be  lawfully  con  fined. 

In  Bank. 

Application  by  Andrew  More*  for  writ  of 
habeas  corpus.   Writ  denied. 

Geo.  D.  Collins,  Jr.,  of  San  Francisco,  for 
petitioner. 

PER  CURIAM.  In  view  of  the  decisions 
of  this  court,  we  see  no  merit  in  any  of  the 
claims  made  in  support  of  the  petition  for 
a  writ  of  habeas  corpus,  with  the  possible 
exception  of  the  claim  that  under  the  circum- 
stances and  in  view  of  the  provisions  of  sec- 
tion 220,  Penal  Code,  the  maximum  penalty 
in  petitioner's  case  waa  14  years.  As  to 
this  it  is  sufficient  to  say  that,  while  the 
sentence  imposed  was  one  of  25  years,  such 
judgment  is  not  void  In  toto.  It  is  a  valid 
sentence  for  the  term  authorized  by  the  law. 
The  Judgment  was  pronounced  December  13, 
1916.  Obviously,  therefore,  the  petitioner 
has  not  served  the  time  for  which  he  may 
be  lawfully  imprisoned.  It  is  the  established 
practice  of  this  court  not  to  consider  any 
question  of  excess  of  sentence  until  the  ex- 
piration of  the  time  for  which  the  prisoner 
may  be  lawfully  confined.  It  is  clear,  there- 
fore, that  a  writ  should  not  be  granted  at 
this  time.  In  what  we  have  said  we  are 
not  to  be  understood  as  definitely  determin- 
ing that  the  judgment  in  this  case  was  not 
one  authorized  by  law. 

The  application  for  a  writ  of  habeas  corpus 
Is  denied. 

All  concur,  except  LAW  LOR,  J.,  absent. 


(ISO  Cal.  4tD 

HITCH  v.  SCHOLLE.    (L.  A.  4933.) 

(Supreme  Court  of  California.  May  31,  1919.) 

1.  Highways  <3=>159(2)  —  Obstructions  — 
Public  Nuisance  —  Action  to  Abate  — 
Averment  or  Special  Injubt. 

Action  to  adjudge  the  existence  of  a  public 
highway  over  defendant's  land,  and  to  enjoin 
defendant  from  obstructing  such  highway,  is  an 
action  by  a  private  person,  to  abate  a  public 
nuisance,  and  the  complaint  must  allege  special 
injury  in  order  to  state  a  good  cause  of  action. 

2.  Hiohwat8  «=»155 — Obstruction  —  Rem- 
edies or  Private  Pekhonb— Abateuent. 

If  an  obstruction  wrongfully  maintained  in 
a  public  highway  constitutes  a  nuisance,  which 
injures  a  private  person  in  common  with  the 


8.  Highways    <t=>  159(2) — Obstruction — -Ac- 
tion bt  Private  Person— Sufficiency  or 
Allegations. 
Where  a  complaint  by  a  private  person  to 
abate  a  public  nuisance  alleges  obstruction  of  a 
public  highway,  and  that  plaintiff  must  have 
ingress  and  egress,  but  fails  to  allege  that  such 
highway  is  the  only  mode  of  ingress  and  egress, 
it  does  not  state  a  cause  of  action. 

4.  Highways  <t=»169(2>- Obstruction— Ac- 
tion by  Private  Person— Allegation  or 
Irreparable  Injury. 

An  allegation  of  irreparable  injury  in  the 
complaint,  in  an  action  by  a  private  person  to 
abate  a  public  nuisance  resulting  from  obstruc- 
tion of  a  public  highway,  unsupported  by  any 
allegation  showing  the  injury  would  differ  in 
kind  from  an  injury  suffered  by  the  general 
public,  is  not  sufficient  to  support  a  judgment 
for  plaintiff. 

5.  Highways  <g=  155— Obstruction— Actio* 
by  .Private  Person. 

A  private  person  cannot  maintain  an  ac- 
tion to  abate  a  public  nuisance  resulting  from 
an  obstruction  in  a  public  highway  merely  on 
the  ground  that  he  is  subjected  to  personal  in- 
convenience by  the  obstruction  and  mast  use 
another  more  circuitous  route  as  his  means  of 
ingress  and  egress. 

Department  2. 

Appeal  from  Superior  Court,  Ventura 
County;  Merle  J.  Rogers,  Judge. 

Action  by  J.  W.  Hitch  against  Ignas 
Scholle.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Ghas.  F.  Blackstock,  of  Oxnard,  for  appel- 
lant 

Bowker  &  Sheridan  and  W.  B.  Shepherd, 
all  of  Ventura,  for  respondent. 

LBNNON,  J.  [1]  In  this  action  the  plain- 
tiff sought  and  secured  a  judgment  decreeing 
the  existence  of  a  public  highway  over  the 
lands  of  the  defendant,  and  as  an  Incident 
of  the  judgment  the  defendant  was  perpetu- 
ally enjoined  from  obstructing  said  highway. 
The  action  is,  as  the  defendant  contends,  one 
to  abate  a  public  nuisance  by  a  private  per- 
son not  alleged  to  have  been  specially  injur- 
ed thereby.  The  complaint  therefore  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  defendant's  demurrer  up- 
on that  ground  should  have  been  sustained. 

[2]  It  is  well  settled,  that,  If  an  obstruction 
which  is  wrongfully  erected  and  maintained 
in  a  public  highway  constitutes  a  nuisance 
which  injuriously  affects  a  private  person 
equally  in  common  with  the  public  at  large, 
a  private  action  may  not  be  maintained  to 
abate  the  nuisance.    Blanc  v.  Klumpke,  29 
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Gal.  156.  It  la  only  where  the  free  use  of  the 
property  of  a  private  person  Is  Interfered 
with  by  such  an  obstruction  that  he  may 
have  his  private  action  to  abate  the  nuisance 
resulting  therefrom.  CSv.  Code,  IS  8479, 
3403 ;  Yolo  County  v.  City  of  Sacramento,  36 
Cal.  193,  195;  Grlgsby  v.  Clear  Lake  Water 
Co.,  40  Cal.  396,  406:  Shirley  v.  Bishop,  67 
Cal.  543,  546,  8  Pac.  82 ;  Gardner  v.  Stroever, 
89  Cal.  26,  29,  26  Pac.  618. 

[1, 4]  The  complaint  herein  alleged,  In  sub- 
stance, that  the  plaintiff  was  the  owner  of 
certain  farming  land  In  the  county  of  Ven- 
tura, upon  which  he  raised  lima  beans,  hay, 
and  other  crops  commonly  grown  and  har- 
vested In  that  particular  vicinity;  that  In- 
gress and  egress  to  and  from  this  land  was 
necessary  In  order,  to  take  his  crops  to  mar- 
ket and  for  other  purposes;  that  the  defend- 
ant owned  certain  land  In  the  vicinity  sub- 
ject to  an  easement  of  way  In  the  public; 
that  the  defendant  had  obstructed  this  public 
highway  by  building  and  maintaining  a  fence 
across  It,  and  was  threatening  to  plow  up 
the  said  highway;  and  that  the  plaintiff 
would  suffer  great  and  Irreparable  Injury  If 
these  acts  were  not  enjoined.  The  allega- 
tions of  one  of  the  paragraphs  of  the  com- 
plaint were  stricken  out  upon  the  motion  of 
the  defendant  upon  the  ground  that  they 
were  redundant.  Irrelevant,  and  Immaterial. 
These  particular  allegations  did  no  more 
than  declare  that  the  plaintiff's  land  was 
devoted  to  farming  purposes,  and  that  for 
these  purposes  Ingress  and  egress  to  and 
from  the  land  was  necessary.  Neither  these 
allegations  nor  any  other  allegations  In  the 
complaint  averred  that  the  highway  In  ques- 
tion affords  the  only  mode  of  ingress  and 
egress  to  and  from  the  plaintiff's  land. 

The  complaint  cannot  be  considered  as  at- 
tempting to  state  anything  more  or  less  than 
a  cause  of  action  to  abate  a  public  nuisance. 
The  allegation  that  the  way  in  question  is  a 
public  highway  is  necessarily  inconsistent 
with  the  existence  Of  any  private  right  there- 
in in  the  plaintiff.  So  considered,  the  com- 
plaint Is  vitally  defective  for  the  reason 
that  it  falls  to  allege  that  the  highway  In 
question  constitutes  the  only  mode  of  ingress 
and  egress  to  and  from  the  lands  of  the  plain- 
tiff. Houck  v.  Wachter,  34  Md.  265,  6  Am. 
Rep.  332;  Scrutchfleld  v.  Choctaw,  etc,  R.  R 
Co.,  18  Okl.  308,  88  Pac.  1048,  9  L.  R»  A.  (N. 
S.)  496.  There  Is  Indeed  an  allegation  of 
Irreparable  injury,  but  it  is  unsupported  by 
the  allegation  of  any  fact  showing  wherein 
that  injury  would  differ  in  kind  from  the 
injury  which  would  be  suffered  by  the  public 
in  general. 

The  defendant  did,  in  his  answer,  deny 
that  the  plaintiff  would  suffer  special  injury, 
but  that  portion  of  the  answer  was  stricken 
out  upon  motion  before  the  trial.  Nor  can  It 
be  said  that  the  issue  of  special  injury  was 


raised  at  the  trial  Itself.  There  was  no  find- 
ing on  the  question  of  special  Injury,  al- 
though a  finding  that  the  plaintiff  would  suf- 
fer such  Injury  by  reason  of  an  obstruction 
of  the  highway  was  essential  to  support  the 
judgment,  inasmuch  as  it  was  found  that  the 
said  highway  was  in  fact  a  public  highway. 

[5]  The  evidence  adduced  on  behalf  of  the 
plaintiff  was  to  the  effect  that  the  highway  In 
question  constituted  his  only  convenient  mode 
of  Ingress  and  egress,  but  that  there  was  an- 
other route  available  over  other  public  high- 
ways which  he  sometimes  used.  This  evi- 
dence would  not,  we  think,  be  sufficient  to 
support  a  finding  of  special  Injury.  The 
weight  of  authority  is  to  the  effect  that  In 
actions  of  this  character  it  should  clearly 
appear  from  the  pleadings  and  by  the  proof 
that  the  way  In  question  constitutes  the  only 
means  of  ingress  and  egress  to  and  from  the 
land  of  the  plaintiff.  In  short,  there  is  no 
ground  for  an  action  by  a  private  person  to 
abate  a  public  nuisance  resulting  from  the 
obstruction  of  a  public  highway  where  it 
merely  appears  that  the  person  would  be  sub- 
jected to  personal  Inconvenience  by  the  ob- 
struction or  placed  under  the  necessity  of 
traveling  by  a  much  more  circuitous  route  to 
reach  his  destination.  Houck  v.  Wachter, 
supra. 

This  view  of  the  case  makes  It  unnecessary 
to  decide  whether  the  evidence  supports  the 
finding  that  the  way  In  controversy  was  In 
fact  a  public  highway. 

The  Judgment  appealed  from  Is  reversed. 

We  concur:  MELVIN,  J. ;  WILBUR,  J. 


(180  0*1.  447) 

CITY  OP  VENICE  v.  SHORT  LINE  BEACH 
LAND  CO.    (L.  A.  4886.) 

(Supreme  Court  of  California.   May  29,  1919.) 

1.  Dedication  <S=>35<1,  8) — Public  High- 
ways—Adverse Possession  —  Statutes— 
Applicability. 

Under  Pol.  Code,  |  2618,  relating  to  the 
dedication,  abandonment,  and  acceptance  of 
land  for  public  highways,  neither  improvement 
of  the  way  by  public  authority  nor  payment  of 
taxes  by  the  public  is  necessary,  and  Code  Civ. 
Proc.  {  325,  prescribing  the  conditions  neces- 
sary to  an  adverse  possession  of  land.  Is  not 
applicable  in  a  suit  to  determine  whether  land 
baa  been  dedicated  as  a  public  highway. 

2.  Dedication  <8=>17— Public  Highways- 
Intent— Express  Declaration. 

To  constitute  a  dedication  or  abandonment 
by  the  owner  of  land  for  a  public  highway  un- 
der Pol.  Code,  8  2618,  the  necessary  intent 
need  not  be  manifested  by  any  contract  or  ex- 
press declaration  of  the  owner,  but  may  be 
implied  from  his  conduct. 
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8.  Dedication  «=»S7— Acceptance— Uskb. 

Acceptance  by  the  public  of  a  dedication  or 
abandonment  of  land  for  a  public  highway  un- 
der Pol.  Code,  f  2618,  need  not  be  manifested 
by  any  direct  action,  ordinance,  or  declaration 
of  the  public  authorities,  but  may  be  shown 
by  mere  user  for  a  reasonable  length  of  time, 
notwithstanding  payment  of  taxes  by  the  prop- 
erty owner. 

4.  Dedication  «=>44— Highways— Evidence 
—Sufficiency. 

In  a  suit  to  quiet  title  to  land  alleged  to 
have  been  dedicated  by  the  owner  to  the  public 
as  a  highway,  evidence  held  sufficient  to  show 
an  intent  that  the  land  in  question  should  be 
used  as  a  public  street. 

5.  Corporations  «=>42o<4)— Representation 
bt  Agent — Estoppel  to  Dent  Authority. 

Where  a  corporation  having  the  exclusive 
•ale  of  all  the  land  within  a  subdivision  gave 
its  agents  ostensible  authority  to  make  rep- 
resentations to  purchasers  that  a  certain  strip 
of  land  was  to  be  used  as  a  public  street,  the 
corporation  was  estopped  to  deny  the  author- 
ity of  its  agents. 

6.  Corporations  «3=»432(6)  —  Evidence  <t=> 
168(28)— Authority  of  Agent. 

The  authority  of  an  agent  to  act  for  a 
corporation  need  not  be  proved  by  the  min- 
utes of  its  board  of  directors  or  by  a  contract 
in  writing,  but  may  be  shown  by  evidence  that 
the  person  did  business  for  the  corporation  and 
on  its  behalf,  as  agent,  with  the  knowledge  and 
acquiescence  of  its  directors  or  general  man- 
ager or  by  their  direction. 

7.  Trial  «s»90— Reception  or  Evidence— 
Failure  to  Move  to  Strike—Waives. 

Where  evidence  is  apparently  admissible  and 
no  motion  is  made  to  strike  it  out  when  the 
contrary  is  shown,  the  objection  as  to  its  admis- 
sibility is  deemed  to  have  been  waived. 

Department  L 

Appeal  from  Superior  Court,  Los  Angeles 
County;  H.  T.  Dewirst,  Judge. 

Action  by  the  City  of  Venice  against  the 
Short  Line  Beach  Land  Company  to  con- 
demn land  for  a  public  street,  with  cross- 
action  to  quiet  title.  From  a  judgment  In 
favor  of  plaintiff  on  the  cross-complaint,  de- 
fendant appeals.  Affirmed. 

William  H.  Fuller,  of  Los  Angeles,  for 
appellant. 

Rush  M.  Blodget,  City  Atty.,  of  Venice, 
and  Fredericks  &  Hanna,  all  of  Los  Angeles, 
for  respondent. 

SHAW,  J.  The  Short  Line  Beach  Land 
Company  appeals  from  a  Judgment  in  favor 
of  the  city  of  Venice  declaring  that  a  cer- 
tain strip  of  land  claimed  by  said  company 
is  a  public  street  or  highway  in  the  city  of 
Venice. 

The  proceedings  in  the  court  below  were 
Initiated  by  a  complaint  filed  by  the  city  of 
Venice  against  said  land  company  to  con- 


demn said  bind  and  other  parcels  for  a 
public  street  This  complaint  was  filed  on 
September  27,  1912.  An  answer  was  filed 
thereto,  and  the  cause  was  continued  from 
time  to  time  until  May,  1914,  when  the  court, 
pursuant  to  a  stipulation  of  the  parties, 
made  an  order  granting  the  land  company 
leave  to  file  a  cross-complaint  concerning 
the  particular  parcel  now  in  question,  on 
condition  that  the  issues  raised  by  the  cross- 
complaint  should  be  determined  and  dis- 
posed of  before  the*  Issues  raised  upon  the 
complaint  in  condemnation  were  determined. 
The  cross-complaint  was  filed  accordingly, 
and  the  city  of  Venice  made  answer  there- 
to. The  issues  upon  this  cross-complaint 
came  on  for  trial  in  1915.  In  the  meantime 
tiie  city  of  Venice  had  dismissed  its  action 
for  condemnation.  The  only  questions  for 
decision  here  are  those  arising  upon  the 
cross-complaint  The  parcel  of  land  is  de- 
scribed as  lot  38  of  block  10  of  the  Short 
Line  Beach  subdivision  No.  1,  as  recorded 
in  Map  Book  2,  page  59,  in  the  recorder's  of- 
fice of  Los  Angeles  county. 

The  cross-complaint  is  in  the  form  of  an 
ordinary  suit  to  quiet  title.  The  answer 
thereto  alleges  that  said  parcel  of  land  is 
a  public  street  or  alley  in  the  city  of  Venice. 
The  court  found  that  it  was  such  public 
street  and  the  only  question  presented  for 
consideration  is  whether  or  not  the  evidence 
is  sufficient  to  support  this  finding. 

The  contention  of  the  respondent  is  that 
the  owners  of  the  tract  in  question  dedicated 
it  to  public  nse  as  a  street  or  alley,  and 
that  such  dedication  was  accepted  by  the 
public.  It  is  not  claimed  that  there  was 
any  express  dedication,  or  that  the  owners 
ever  executed  any  contract  deed,  or  map 
showing  their  intention  to  make  such  dedi- 
cation. In  March,  1914,  some  two  months 
before  the  filing  of  the  cross-complaint,  the 
city  of  Venice  passed  an  ordinance  reciting 
that  said  strip  of  land  had  been  offered  for 
use  as  a  street  and  formally  accepting  It 
as  such  street  The  respondent  does  not 
rely  wholly  on  this  acceptance,  but  contends 
that  there  was  also  an  acceptance  by  the 
common  use  of  the  land  by  the  public  as  a 
street  and  by  other  acts  showing  acceptance 
of  the  property  as  a  street 

[1]  There  is  no  merit  in  the  appellant's 
contention  that  section  825  of  the  Code  of 
Civil  Procedure,  prescribing  the  conditions 
necessary  to  an  adverse  possession  of  the 
land,  is  applicable  to  this  question.  Land 
used  for  a  highway  could  not  be  inclosed 
or  cultivated,  and  no  improvement  thereof 
by  the  public  authorities  is  necessary  to  con- 
stitute it  a  highway.  The  law  relating  to 
highways  is  indicated  by  section  2618  of  the 
Political  Code,  declaring  that  such  highways 
are  roads,  streets,  alleys,  etc,  "laid  out  or 
erected  as  such  by  the  public,  or  if  laid 
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oat  or  erected  by  others,  dedicated  or  aban- 
doned to  the  public."  To  accomplish  such 
dedication  or  abandonment  and  acceptance 
by  the  public,  neither  improvement  of  the 
way  by  public  authority  nor  payment  of 
taxes  by  the  public  is  necessary.  All  that 
Is  .required  is  a  dedication  or  abandonment 
by  the  owner  and  an  acceptance  thereof  by 
the  public 

[2,3]  In  order  to  constitute  such  dedica- 
tion, or  such  abandonment,  by  the  owner, 
his  intention  to  that  effect  must  appear. 
Such  Intent  need  not  be  manifested  by  any 
contract,  writing,  or  express  declaration  of 
the  owner.  It  may  be  implied  from  his 
conduct  "If  the  donor's  acts  are  such  as 
indicate  an  intention  to  appropriate  the 
land  to  the  public  use,  then,  upon  acceptance 
by  the  public,  the.  dedication  becomes  com- 
plete." People  v.*  Marin  County,  103  CaL 
228,  87  Pac.  203,  26  L.  B,  A.  668.  In  that 
case  It  is  said  that,  in  the  case  of  an  ex- 
press dedication  by  words  or  acts,  "the  in- 
tention to  appropriate  the  land  to  public 
use  Is  manifested  by  some  outward  act  of 
the  owner  manifesting  his  purpose,"  but 
that  an  implied  dedication  may  be  proved 
"by  acts  or  conduct  not  directly  manifest- 
ing the  intention,  but  from  which  the  law 
will  imply  the  intent."  As  stated  in  Helm 
v.  McClure,  107  CaL  204,  40  Pac.  437,  the 
question  "whether  a  dedication  of  land  for 
highway  purposes  has  occurred  in  any  in- 
stance is  a  conclusion  of  fact  to  be  drawn 
from  the  circumstances  of  the  particular 
case;  that  such  circumstances  must  clearly 
show  an  unequivocal  intention,  manifested 
by  appropriate  words  or  conduct,  or  both, 
on  the  part  of  the  owner,  to  devote  his  land 
to  the  wayfaring  uses  of  that  somewhat 
vague  entity  called  'the  public.' "  Sussman 
v.  San  Luis  Obispo  County,  126  CaL  539, 
59  Pac.  24;  Smith  v.  San  Luis  Obispo,  95 
CaL  466,  80  Pac.  591 ;  Harding  v.  Jasper,  14 
CaL  647.  It  Is  not  necessary  that  the  accept- 
ance by  the  public  be  manifested  by  any  di- 
rect action,  ordinance,  or  declaration  of  the 
public  authorities."  Such  acceptance  may  be 
shown  by  mere  user  without  any  formal  ac- 
tion In  relation  thereto  by  the  municipal  au- 
thorities." Monterey  v.  Malarln,  99  CaL  293, 
33  Pac  840.  "The  use  of  the  street  by  the 
public  for  a  reasonable  length  of  time"  is 
sufficient  evidence  of  acceptance.  Smith  v. 
San  Luis  Obispo,  supra,  95  CaL  470,  30  Pac 
591.  This  case  further  holds  that  the  pay- 
ment of  taxes  on  the  property  by  the  owner 
Is  not  sufficient  to  rebut  the  proof  of  dedica- 
tion, if  such  proof  Is  otherwise  sufficient 
Upon  applying  these  principles  to  the  case, 
we  find  tbat  there  is  sufficient  evidence  to 
sustain  the  findings  of  the  court. 

Block  10  is  a  parcel  of  land  between  Canal 
street,  lying  'easterly.  Pacific  avenue,  oth- 
erwise called  Trolleyway,  westerly,  Center 
street,  southerly,  and  Mildred  avenue,  north- 
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erly,  in  the  subdivision  mentioned  in  the  de- 
scription aforesaid.  Its  width  from  Pacific 
avenue  to  Canal  street  is  235  feet  The 
frontage  on  Canal  street  is  about  500  feet; 
that  on  Pacific  avenue  about  644  feet  The 
difference  between  these  sides  Is  caused  by 
the  fact  that  Mildred  avenue  Is  not  at  right 
angles  to  the  side  lines  of  the  block.  It 
contains  38  lots.  Seventeen  of  them  are 
on  the  Canal  street  side.  Twenty  of  them 
front  on  Pacific  avenue.  All  of  these  are 
100  feet  in  length,  thus  leaving  a  strip  35 
feet  wide  in  the  center  of  the  block,  extend- 
ing from  Mildred  avenue  to  Center  street 
and  lying  between  the  respective  tiers  of 
lots.  This  strip  is  designated  on  the  map 
as  lot  38.  The  land  was  subdivided  for  sale 
by  a  syndicate  composed  of  some  six  or  more 
persons,  and  the  subdivision  and  sale  there- 
of was  committed  by  the  owners  entirely 
to  one  member  of  the  syndicate,  a  real  es- 
tate firm  known  as  Strong  &  Dickinson,  and 
their  subagents.  Prior  to  the  filing  of  the 
map,  a  tentative  map  had  been  made  show- 
ing what  Is  now  called  lot  38,  not  as  a  lot 
but  as  an  alley  or  street  At  that  time  It 
was  expected  that  a  street  car  line  would 
be  built  through  the  tract  upon  this  strip 
of  land,  and  it  was  Intended  to  be  used  for 
that  purpose.  By  some  change  of  plan  It 
was  determined  that  the  street  car  line 
would  not  be  so  located.  Before  It  was  filed, 
this  strip  was  designated  on  the  map  as  lot 
38,  and  a  similar  strip  through  block  9, 
lying  southerly  of  block  10,  was  designated 
as  lot  42. .  The  evidence  showed  that  nearly 
all  of  the  lots  were  thereafter  sold  by  the 
owners  through  Strong  &  Dickinson  and 
subagents  authorized  by  them,  and  that  In 
making  sales  of  lots  they  stated,  or  author- 
ized the  statement  to  several  of  the  pur- 
chasers that  this  strip  would  be  left  open  for 
a  public  street  The  street  car  line  which 
was  built  on  Pacific  avenue,  or  Trolleyway, 
was  so  constructed  that  there  was  no  ade- 
quate room  for  the  passage  of  teams  along 
that  street  Purchasers  made  objections  to 
this  frontage,  and  were  told  that  they  would 
have  access  to  the  lots  over  the  strip  of  land 
in  question.  Houses  were  built  upon  the  lots 
on  each  side  of  this  strip;  the  lots  fronting 
on  Pacific  avenue  being  almost  entirely  built 
upon.  Several  of  the  owners  made  aide- 
walks  in  front  of  their  lots  upon  the  alley- 
way, so  called,  designated  on  the  plat  as 
lot  38.  Some  of  these  sidewalks  were  made 
as  early  as  the  year  1906.  From  about  the 
year  1905  until  the  time  of  the  trial  this 
strip  was  continuously  used  as  a  public  way, 
and  was  commonly  known  as  "Strong's 
Drive."  It  was  the  only  means  of  access  to 
the  buildings  situated  on  the  westerly  side 
of  the  strip  that  could  be  conveniently  used 
by  delivery  wagons  and  other  vehicles 
There  is  evidence  that  the  owners  of  the 
property,   through   their  local  agents  la 


Digitized  by 


CaL) 


IN  BE  NUTT'8  ESTATE 

(Ml  P.) 


661 


charge  of  the  property,  were  folly  aware 
of  this  one  of  the  strip  of  land.  The  city 
of  Venice  improved  Center  street  and  Mil- 
dred avenue  with  sidewalks,  and  at  the  cor-, 
ners  of  this  alley  upon  those  streets  insets  in 
the  sidewalk  were  made  which  plainly  indi- 
cated that  it  was  supposed  to  be  a  public 
way.  At  the  time  the  map  was  filed  the  title 
to  the  property  was  held  by  the  Union  Trust 
&  Realty  Company  in  trust  for  the  members 
of  said  syndicate.  Shortly  afterwards  the 
members  formed  the  appellant  corporation, 
and  the  title  was  thereafter  transferred  to 
the  corporation,  but  the  agency  for  the  mak- 
ing and  control  of  the  sales  continued  as 
before. 

[41  This  evidence  sufficiently  shows  the 
intention  of  the  owners  that  this  strip  of 
land  should  be  used  by  the  public  as  a  pub- 
lic street  or  alley  for  the  convenience  and 
benefit  of  the  public  and  of  the  owners  of 
lots  abutting  thereon.  The  general  use  by 
the  public  was  a  manifestation  of  its  accept- 
ance thereof,  and  upon  the  rules  laid  down 
In  the  foregoing  authorities  the  street  was 
in  this  manner  completely  "dedicated  and 
abandoned"  to  the  public  use. 

It  Is  true  that  the  managers  and  agents 
of  the  syndicate  above  referred  to,  and  some 
members  of  the  syndicate,  as  well,  testified 
that  they  made  no  such  declarations  concern- 
ing the  use  of  the  street,  and  that  they 
never  intended  to  dedicate  the  property  for 
that  purpose.  Bnt  the  testimony  of  other 
persons  concerning  declarations  made  by 
them  was  sufficient  to  create  a  conflict  of 
the  evidence,  which  was  determined  by  the 
court  below  in  favor  of  the  respondent. 

[6]  It  Is  also  suggested  by  the  appellant 
that  there  is  evidence  that  the  directors  of 
the  appellant  corporation  never  in  any  man- 
ner authorized  its  agents  to  dedicate  this 
land  to  the  public  use.  It  Is  apparent,  how- 
ever, that  the  corporation  is  estopped  to 
deny  the  authority  of  its  agents  in  the  mat- 
ter. The  entire  subject  of  making  the  sales 
was  left  to  the  control  of  its  agents,  and 
they  had  at  least  ostensible  authority  to 
make  the  declarations  referred  to.  South- 
ern Pacific  Co.  v.  Pomona,  144  CaL  347,  77 
Pac  929. 

[6,7]  Appellant  complains  of  the  ruling 
of  the  court  allowing  testimony  of  the  dec- 
larations made  by  Carroll  Daly  with  regard 
to  the  use  of  this  strip  of  land  as  a  public 
street,  claiming  that  he  had  no  authority  to 
make  such  statements.  It  appears  that  he 
was  a  member  of  the  syndicate  that  subdi- 
vided the  land,  and  that  he  has  been  a  di- 
rector of  the  appellant  corporation  ever  since 
its  organization;  that  he  was  also  secre- 
tary and  treasurer  of  the  corporation;  that 
he  took  an  active  part  in  its  business  and 
was  a  subagent  under  Strong  &  Dickinson 
for  the  sale  of  the  lots;  and  that  as  such 


he  negotiated  several  sales  of  the  lots  by 
the  company.  Having  obtained  the  benent 
of  bis  solicitations  and  representations  to 
induce  purchases,  the  company ,  denies  his 
authority  to  make  them.  It  is  not  the  law 
that  the  authority  of  an  agent  to  act  for  a 
corporation  can  only  be  proven  by  the  min- 
utes of  its  board  of  directors  or  by  a  con- 
tract in  writing.  It  may  be  shown  by  evi- 
dence that  the  person  does  business  for  the 
corporation  and  on  its  behalf,  as  agent,  with 
the  knowledge  and  acquiescence  of  its  direc- 
tors or  general  manager,  or  by  their  di- 
rection. The  company,  in  such  a  case,  is 
bound  by  his  acts  and  declarations  within 
the  scope  of  the  business  Intrusted  to  him. 
Crowley  v.  Genesee  M.  Co.,  56  CaL  276.  It 
may  be  that  Daly's  declarations  to  W.  A. 
Rennle  in  negotiating  a  sale  by  Daly  of  his 
own  lot  to  Rennle  was  not  admissible 
against  the  company.  But  they  were  given 
before  it  was  disclosed  that  the  lot  belonged 
to  Daly  at  a  time  when  it  appeared  that  it 
was  one  of  the  lots  of  the  company.  It 
was  then  apparently  admissible,  and  no  mo- 
tion was  made  to  strike  out  the  evidence 
when  the  contrary  was  shown.  Hence  the 
objection  must  be  deemed  to  have  been 
waived. 
The  judgment  Is  affirmed. 

We  concur:   OLNEY,  J.;  LAWLOR,  J. 


(180  CaL  419) 

In  re  NUTT'S  ESTATE.  (L.  A.  6047.)  . 
(Supreme  Court  of  California.   May  29,  1919.) 

1.  Appeal  and  Ebbob  «=>348(1)— Time  fob 
Taking  Appeal— Pin dinot  of  Motion  fob 
New  Tbial—  Notice  or  Intention. 

Provision  of  Code  Civ.  Proa  |  989,  that  if 
proceedings  for  new  trial  are  pending,  time  for 
appeal  shall  not  expire  until  30  days  after 
entry  of  order  therein,  Is  limited  to  cases  where 
new  trial  proceeding  is  regularly  initiated  by 
the  filing  and  service  of  notice  of  intention,  as 
required  by  section  663. 

2.  Appeal  and  Ebbob  *=>345{1>— Tna  fob 
Taking  Appeal— Motion  fob  New  Tbial— 
Failube  to  File  Notice  of  Intention— 
Adverse  Pasties. 

Where  one  "B."  contested  for  incompetency 
of  testator,  probate  of  two  alleged  wills  and 
beneficiaries  under  earlier  will  contested  sec- 
ond will  for  undue  influence,  and  court  tried 
contest  of  beneficiaries  to  first  and  postponed 
trial  of  other  issue,  an  appeal  from  judgment 
for  contestants  is  properly  taken,  under  Code 
Civ.  Proc  §  939  within  30  days  after  entry  of 
order  denying  new  trial,  though  "B."  was  not 
served  with  notice  of  intention;  since,  if  "B." 
was  an  adverse  party  on  whom  notice  must  be 
served,  failure  of  service  did  not  deprive  court 
of  jurisdiction  to  hear  the  motion. 


3 For  otter  cases  se«  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digests  and  Indexes 
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In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Comity;  Chas.  Monroe,  Judge. 

In  the  matter  of  the  estate  of  Carolynn  E. 
Nutt  deceased.  Proceedings  to  probate  two 
alleged  wills,  in  which  W.  Ray  Simpson  was 
proponent  of  later  will  and  Martha  Nutt 
and  another  were  proponents  of  earlier  will, 
and  contestants  were  Ann  Nutt  Baker,  con- 
testing both  wills,  and  proponents  of  first 
will,  contesting  later  wilL  From  a  judgment 
for  contestants  of  later  will,  proponent  ap- 
peals. On  motion  to  dismiss  appeal.  Motion 
denied. 

Hahn  &  Hahn,  of  Los  Angeles,  and  Stephen 
0.  Long,  of  Long  Beach,  for  appellant. 
M.  B.  Butler,  of  Pasadena,  for  respondent 

ANOELLOTTI,  a  J.  This  is  a  motion  to 
dismiss  an  appeal  taken  by  W.  Ray  Simpson, 
the  proponent  of  an  alleged  will  of  deceased, 
from  a  judgment  sustaining  the  opposition  of 
two  heirs  of  deceased  to  the  probate  thereof. 
One  of  the  grounds  of  the  motion  is  that  the 
appeal  was  not  taken  within  60  days  after 
the  entry  of  judgment  But  it  was  taken 
within  30  days  after  the  entry  of  an  order 
denying  proponent's  attempted  motion  for  a 
new  trial,  which  was  in  time  if  such  a  pro- 
ceeding was  duly  initiated.  Section  939, 
Code  Civ.  Proc. 

[1]  Under  section  663a,  Code  of  Civil  Pro- 
cedure, the  party  desiring  to  Initiate  such  a 
proceeding  must  serve  on  the  adverse  party 
and  file  with  the  clerk  of  the  court  a  notice 
of  intention  within  a  time  specified.  We 
have  held  that,  unless  the  notice  of  inten- 
tion be  both  served  and  filed  within  the  speci- 
fied time,  there  is  no  initiation  of  a  proceed- 
ing on  motion  for  new  trial,  and  no  such 
"proceedings  •  *  •  are  pending"  within 
the  meaning  of  section  939,  Code  of  Civil 
Procedure  (Whiting-Mead,  etc.,  Co.  v.  Bayslde 
Land  Co.,  172  Pac.  598),  with  the  result  that 
in  such  a  case  the  right  of  appeal  expires 
60  days  after  the  entry  of  judgment  This 
ruling  was  made  In  a  case  where  there  was 
no  filing  of  any  notice  of  Intention  within 
the  specified  time,  with  the  result  that  there 
was  no  Initiation  of  a  proceeding  on  motion 
for  new  trial  as  to  any  adverse  party* 

[2]  The  situation  here  is  different  The 
point  in  the  case  at  bar  is  that  no  such  pro- 
ceeding was  initiated  for  the  reason  that  the 
notice  of  intention  was  never  served  on  one 
Ann  Nutt  Baker,  claimed  to  be  an  adverse 
party.  The  facts  in  this  connection  are  as 
follows:  There  were  two  alleged  wills  of  de- 
ceased, one  dated  August  17,  1917,  and  the 
other  dated  September  24,  1917.  Both  have 
been  filed  for  probate  and  opposition  to  pro- 
bate presented  as  to  each,  Ann  Nutt  Baker 
contesting  both  wills,  and  Martha  Nutt  and 
David  Nutt  beneficiaries  under  the  earlier 


will,  contesting  the  win  of  September  24th. 
As  to  the  will  of  September  24th,  offered  for 
probate  by  one  W.  Ray  Simpson,  the  sole 
beneficiary  thereunder,  the  contest  of  Martha 
Nutt  and  David  Nutt  was  on  the  ground  of 
fraud  and  undue  Influence,  while  that  of  Ann 
Nutt  Baker  was  on  a  ground  of  incompeten- 
cy to  make  a  will.  The  question  of  the 
admission  to  probate  of  the  alleged  will  of 
September  24th  being  before  the  court  and 
the  two  oppositions  to  such  admission  pend- 
ing, for  some  reason  the  court  proceeded 
with  a  trial  of  the  Issues  presented  by  the 
opposition  of  Martha  and  David  Nutt  only; 
(he  opposition  of  Ann  Nutt  Baker  being  post- 
poned to  await  the  determination  of  the  oth- 
er opposition.  This  trial  resulted  in  a  ver- 
dict for  the  contestants,  with  a  consequent 
judgment  declaring  the  will  of  September 
24th  to  be  "null  and  void."  This  Is  the  judg- 
ment attempted  to-be  appealed  from. 

The  notice  of  intention  to  move  for  a  new 
trial  was  addressed  only  to  Martha  and 
David  Nutt,  and  was  served  on  them  alone 
and  filed  within  the  specified  time.  This 
was  upon  the  theory,  doubtless,  that  under 
the  circumstances  Ann  Nutt  Baker  was  not 
an  adverse  party,  and  need  not  be  made  a 
party  to  the  new  trial  proceeding.  We  may 
assume  that  this  view  was  erroneous,  but 
we  are  of  the  opinion  that  it  does  not  fol- 
low that  no  new  trial  proceeding  was  duly 
initiated.  To  the  contrary  it  is  dear  that 
by  the  service  and  filing  of  the  notice  on 
Martha  and  David  Nutt  within  the  specified 
time  such  a  proceeding  was  duly  Initiated  as 
to  them  at  least  and  that  the  trial  court 
had  Jurisdiction  to  determine  the  motion. 

If  it  be  true  that  Ann  Nutt  Baker  was  an 
adverse  party  in  the  sense  that  unless  by 
service  she  was  made  a  party  to  the  proceed- 
ing on  motion  for  a  new  trial  the  trial  court 
could  not  properly  grant  the  motion,  that 
fact  would  be  a  reason  requiring  the  denial 
of  the  motion,  but  It  would  not  deprive  the 
trial  court  of  jurisdiction  to  hear  and  de- 
termine the  motion.  This,  we  think,  is  Oio 
effect  of  the  authorities.  See  Johnson  v. 
Phenix  Ins.  Co.,  146  Cal.  571,  80  Pac.  719, 
and  cases  there  cited.  So  it  may  not  be  held 
that  a  new  trial  proceeding  was  not  pending 
In  this  case.  Its  facts  clearly  distinguish  It 
from  Whiting-Mead,  etc.,  Co.  v.  Bayslde 
Land  Co.,  supra,  where  there  was  no  initia- 
tion of  a  new  trial  proceeding  as  to  any 
adverse  party.  It  follows  from  what  we 
have  said  that  the  appeal  taken  within  30 
days  after  the  entry  of  the  order  denying 
a  new  trial  was  in  time. 

The  other  ground  of  the  motion  to  dismiss 
was  that  no  sufficient  notice  of  appeal  was 
ever  filed.  As  to  this  ground  we  orally  stated 
our  views  from  the  bench  at  the  time  of  the 
hearing  of  the  motion,  to  the  effect  that  the 
notice  should  be  held  to  be  sufficient  No 
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useful  purpose  would  be  subserved  by  fur- 
ther discussion  of  this  point 
The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  SHAW,  J.;  WILBUR,  J.; 
OLNEY,  J.;  LBNNON,  J.}  LAWLOR,  J.; 
MKLVIN.  J. 


(180  OaL  MS) 

PEOPLE  t.  RICO.    (Cr.  2285.) 

(Supreme  Court  of  California.   May  20,  1910.) 

Homicide  <8=>230,  28ft— Evidence— Delibeb- 
atios  and  Premeditation— Weight  and 
sufficiknct. 
In  a  murder  trial,  evidence  that  accused, 
who  waa  boarding;  with  deceased,  upon  being 
ordered  to  leave  for  failure  to  pay  his  board, 
left  in  the  morning,  bat,  returning  in  the 
evening,  attacked  deceased  and  killed  her  with 
a  rasor,  waa  sufficient  to  warrant  the  jury's 
finding  of  a  deliberate  purpose  and  intent  on 
his  part  to  kill,  although  there  was  evidence 
that  he  had  been  drinking  whisky  that  day. 

In  Bank. 

Appeal  from  Superior  Court,  San  Bernard- 
ino County;  J.  W.  Curtis,  Judge. 

Pedro  Rico  was  convicted  of  murder  in  the 
first  degree,  and  appeals.  Affirmed. 

Albert  D.  Trujillo,  of  San  Bernardino,  for 
appellant 

D.  S.  Webb,  of  San  Francisco,  and  Joseph 
L.  Lewinsohn,  of  Los  Angeles,  for  respondent 

PER  CURIAM.  The  defendant  Pedro 
Rico,  charged  by  information  with  the  crime 
of  murder,  was  convicted  of  murder  in  the 
first  degree,  and  appeals  from  the  Judgment 
pronounced  on  such  conviction. 

It  is  shown  by  the  evidence  that  the  defend- 
ant who  for  some  time  immediately  preced- 
ing the  commission  of  the  homicide  was  a 
boarder  in  the  household  of  Mrs.  Manuela  P. 
de  Ortiz  and  her  husband,  in  the  city  of  San 
Bernardino,  was  on  the  morning  of  October 
20, 1018,  ordered  by  both  Mr.  and  Mrs.  Ortiz 
to  leave  the  premises,  the  reason  apparently 
being  that  he  had  failed  to  pay  for  his  board 
and  lodging.  He  left,  and  shortly  thereafter 
returned  and  obtained  his  clothes,  which  he 
took  away.  During  the  early  evening  of  the 
same  day,  between  5  and  6  o'clock,  be  again 
returned  to  the  house,  and  finding  Mrs.  Ortiz 
In  the  kitchen  engaged  in  her  work,  he  made 
an  assault  on  her  with  a  razor  and  cut  her 
throat  inflicting  a  wound  from  which  she  in- 
stantly died.  It  appeared  that  he  had  been 
drinking  whisky  to  some  extent,  during  the 
day,  but  the  evidence  in  regard  to  this  is  such 
that  It  cannot  be  held  that  the  Jury  was  not 
warranted  In  concluding  that  he  knew  fully 
what  he  was  doing,  and  was  acting  with  a  de- 
liberate purpose  and  intent  to  kill  the  de- 
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ceased.  Upon  the  question  of  the  effect  of  in- 
toxicants the  Jury  was  correctly  instructed. 
The  principal  point  made  in  the  appellant's 
brief  is  substantially  that  the  evidence  fails 
to  show  the  premeditation  which  Is  an  essen- 
tial element  of  the  first  degree  of  the  crime 
of  murder.  As  said  in  People  v.  Machu- 
ca,  158  CaL  62,  64,  100  Pac.  886,  887,  "this 
court  has  repeatedly  declared  that  the  ques- 
tion of  the  degree  of  crime  is  exclusively  for 
the  Jury,  and  that  their  determination  will 
not  be  disturbed  when  there  is  any  evidence 
to  support  it"  In  this  case  there  was  clearly 
sufficient  evidence  to  sustain  the  conclusion 
of  a  deliberate  purpose  and  intent  on  the  part 
of  the  defendant  to  kilL 

A  few  rulings  of  the  trial  court  in  the  mat- 
ter of  admission,  of  evidence  are  complained 
of.  Counsel  has  not  specified  wherein  the  er- 
ror as  to  any  of  these  rulings  exists,  and,  so 
far  as  we  can  see,  each  of  the  rulings  was 
correct 

This  being  a  capital  case,  we  have  careful- 
ly examined  the  whole  record.  To  our  minds 
it  discloses  no  reason  to  doubt  that  the  pro- 
ceedings in  the  court  below  were  entirely 
without  error,  and  that  the  conclusion  of  the 
jury  is  fully  sustained  by  the  evidence. 

The  Judgment  is  affirmed. 

ANGDLLOTTI,  C.  J.,  and  SHAW,  J.; 
WILBUR,  J.;  MELV1N,  J.;  LENNON,  J.; 
OLNEY,  J.;  and  LAWLOR,  J.— concur. 


(ISO  Cal.  471) 

FOWLER  GAS  CO.  v.  WEBER  et  aL 
(S.  F.  8040.) 

(Supreme  Court  of  California.   June  1,  1010.) 

1.  Banks  and  Banking  c$=>154(7)— Evidence 
—Admissibility.  • 

In  action  to  recover  amount  of  draft  drawn 
on  a  partnership,  but  paid  by  defendant  bank 
from  funds  of  plaintiff  corporation,  excluding 
evidence  that  plaintiff  had  authorized  this  trans- 
action in  order  to  pay  partnership  for  material 
purchased  from  it  held  error. 

2.  Evidence  «=>158(26)  —  Admissibility  — 
Corporate  Minutes. 

Authority  of  corporation's  officers  to  pay 
for  material  from  its  bank  fund  need  not  be 
shown  exclusively  by  minutes  of  directors,  but 
may  be  established  by  apparent  authority  of 
officers,  and  If  minutes  are  not' kept  proceed- 
ings at  directors'  meeting  may  be  otherwise 
shown. 

In  Bank. 

Appeal  from  Superior  Court  Fresno  Coun- 
ty; Geo.  E.  Church,  Judge. 

Action  by  the  Fowler  Gas  Company  against 
A.  A.  Weber  and  the  First  National  Bank  of 
Fowler.  Judgment  for  plaintiff,  and  the  last- 
named  defendant  appeals.  Reversed. 
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L.  L.  Cory,  of  Fresno,  for  appellant. 
Gallaher  ft  A  ten,  of  Fresno,  for  respond- 
ent 

SHAW,  J.  Judgment  was  rendered  in  the 
court  below  In  favor  of  the  plaintiff  against 
the  First  National  Bank  of  Fowler  and  A. 
A.  Weber,  for  $3,897.84.  The  defendant  First 
National  Bank  of  Fowler  alone  appeals. 

The  complaint  alleges  that  the  plaintiff 
had  money  on  deposit  in  its  name  in  said 
bank,  and  that,  without  authority  from  the 
plaintiff  and  against  its  will,  and  with  intent 
to  defraud  the  plaintiff,  said  bank,  on  De- 
cember 5,  1913,  paid  out  of  the' said  deposit 
a  certain  sum  of  $3,897.84,  in  satisfaction  of 
a  draft  for  that  sum,  which  draft  said  bank 
had  previously  received  and  honored  and 
then  held ;  that  plaintiff  was  not  then  or  at 
any  time,  indebted  to  said  bank,  or  to  any 
or  either  of  the  defendants ;  and  that  Weber 
received  said  money  from  the  bank  with 
knowledge  of  said  facts  and  of  said  fraudu- 
lent intent. 

The  answer  of  the  bank  alleges  that  said 
draft  "was  honored  and  paid  with  the  full 
knowledge  and  consent  of  said  plaintiff  and 
with  its  authority,"  and  that  it  was  not  paid 
to  Weber,  but  was  paid  to  Smith-Booth-Ush- 
er Company,  the  drawers  thereof.  It  further 
avers  that  on  December  5,  1913,  there  was 
deposited  in  said  bank  in  the  name  of  the 
plaintiff,  the  sum  of  $14,000;  that  on  said 
day  the  plaintiff  authorized  and  directed  the 
bank  to  pay  from  said  deposit  all  drafts,  or- 
ders, and  vouchers  bearing  the  O.  K.  of  the 
defendant  Weber;  that  said  Weber  had  at- 
tached his  O.  K.  to  said  draft;  and  that 
thereupon  with  said  authority  defendant  paid 
the  draft  from  said  deposit 

The  court  below  made  findings  sustaining 
•the  allegations  of  the  complaint  except  as 
to  the  alleged  fraudulent  intent  It  is  con- 
tended by  the  appellant  that  the  finding  to 
the  effect  that  the  payment  of  $3,897.84  by 
the  bank  out  of  the  deposit  account  of  the 
plaintiff  therein  was  unauthorized,  Is  con- 
trary to  the  evidence,  and  also  that  by  rea- 
son of  the  adverse  rulings  of  the  court  the 
appellant  was  prevented  from  fully  prov- 
ing the  facts  which  constituted  its  defense, 
and  was  thereby  deprived  of  its  right  to  a 
fair  trial.  Upon  a  careful  examination  of 
the  record  we  are  of  the  opinion  that  these 
points  are  well  taken. 

The  draft  which  it  is  claimed  was  satis- 
fied by  the  alleged  payment  reads  as  follows: 

"Lob  Angeles,  California,  Nov.  25,  1913. 
"At  sight  pay  to  the  order  of  the  First  Na- 
tional Bank  of  Fowler  ($3,897.84)  three  thou- 
sand eight  hundred  ninety-seven  and  8*/ioo 
dollars.  Value  received  and  charge  to  the  ac- 
count of 

To  Mess.  Weber  ft  Wilson,  Dinuba,  Cal. 

"Smlth-Booth-Usher  Co. 

"E.  H.  Law." 


The  evidence  shows  that  Weber  ft  Wilson 
had  purchased  a  lot  of  pipe  suitable  for  gas 
mains  from  Smith-Booth-Usher  Company  for 
$4,097.84,  of  which  $200  had  been  paid,  that 
said  pipe  had  been  shipped  to  the  town  of 
Fowler,  consigned  to  Weber  ft  Wilson,  and 
that  this  draft  was  drawn  for  the  purpose 
df  obtaining  payment  of  the  balance  due 
therefor.  It  Is  to  be  noted  that  there  Is  noth- 
ing on  the  face  of  the  draft  to  indicate  that 
the  Fowler  Gas  Company  was  In  any  way 
concerned  with  its  payment  The  business  of 
Weber  ft  Wilson  was  done  by  Weber  alone, 
and  we  will  use  his  name  In  referring  to  it 

At  the  outset  of  the  trial  the  court  was  of 
the  opinion  that  the  authority  of  the  bank  to 
pay  the  draft  aforesaid  out  of  said  deposit 
could  not  be  shown,  except  by  proof  of  an 
acceptance  thereof  in  writing  by  said  com- 
pany. Efforts  of  the  appellant  to  show  trans- 
actions between  Weber  and  the  gas  com- 
pany, tending  to  establish  the  liability  of  the 
gas  company  for  the  debt  represented  by  the 
draft  were  thwarted  by,  rulings  based  on 
this  ground.  This,  of  course,  was  erroneous. 
The  court  was  also  of  the  opinion  that  no 
authority  for  the  payment  of  the  $3,897.84 
out  of  the  plaintiff's  account  could  be  shown 
except  by  orders  to  that  effect  entered  on 
the  minutes  of  its  board  of  directors.  Other 
evidence  to  prove  the  authority  was  excluded 
by  rulings  to  that  effect  Later,  after  the 
trial  had  been  postponed  for  a  period  of  six 
months,  the  appellant  again  endeavored  to 
show  the  transaction  which  it  contended  war- 
ranted the  charge  of  this  sum  against  the  ac- 
count of  the  plaintiff,  and  offered  evidence 
of  the  dealings  between  Weber  and  the  gas 
company  for  that  purpose.  Weber  testified, 
"I  had  a  contract  and  erected  the  plant" 
but  the  court  would  not  allow  him  to  state 
what  the  contract  was,  nor  with  whom  it 
was  made.  After  much  difficulty  and  over 
repeated  Interruptions  and  objections,  some 
of  the  facts  concerning  the  deal  were  elicited, 
the  court  stating  in  explanation  that  the  ev- 
idence was  admitted  tentatively  only,  sub- 
ject to  a  motion  to  strike  out  the  same  in 
case  the  matter  was  not  connected  by  proper 
legal  evidence  of  the  authority  from  the  gas 
company.  In  this  way  the  appellant  Intro- 
duced such  scraps  of  evidence  as  the  record 
contains  on  the  subject  From  the  remarks 
of  the  court  in  making  its  rulings  it  is  rea- 
sonably certain  that  its  final  decision  was 
made  in  entire  disregard  of  this  evidence. 
The  plaintiff,  however,  was  careful  to  make 
no  motion  to  strike  out  any  of  it,  and  we 
have  no  express  ruling  of  the  court  declaring 
it  immaterial. 

[1]  From  the  uncontradicted  evidence  intro- 
duced, the  following  facts  appear:  About 
September  1,  1918,  Weber  began  preparing 
for  the  construction  of  the  gasworks  and  dis- 
tributing system  in  Fowler,  apparently  with 
the  expectation  of  Interesting  other  persons 
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therein  before  its  completion.  On  November 
18, 1913,  the  plaintiff  corporation  was  organ- 
ized for  the  purpose,  among  other  things,  of 
acquiring  and  operating  gasworks  and  con- 
ducting its  principal  business  in  Fowler.  At 
that  time  Weber  had  the  gas  plant  partially 
constructed.  About  that  time  he  ordered  the 
pipe  aforesaid,  from  Smith-Booth-Usher  Com- 
pany to  be  used  in  the  laying  of  mains  for 
the  said  gas  plant  Negotiations  ensued  be- 
tween the  organizers  and  directors  of  the 
company  and  Weber,  the  nature  of  which 
was  not  allowed  to  be  shown,  for  the  pur- 
chase by  said  company  of  the  said  plant  from 
Weber.  The  court  refused  to  allow  the  com- 
plete terms  of  the  contract  finally  made  to  be 
given  in  evidence,  but  by  persistent  effort  the 
appellant  finally  succeeded  in  eliciting  from 
Weber  testimony  to  the  effect  that  he  sold 
the  plant  to  the  plaintiff  and  agreed  to  com- 
plete the  same,  in  consideration  of  15,000 
shares  of  the  capital  stock  of  the  gas  compa- 
ny of  the  par  value  of  $1  each,  and  $14,000 
in  money ;  that  the  money  was  all  paid,  and 
that  the  (3,897.84  paid  by  the  bank  in  satis- 
faction of  the  aforesaid  draft  was  a  part  of 
the  said  cash  payment  of  (14,000;  that  he 
agreed  to  complete  the  plant  for  said  price 
and  turn  it  over  to  the  company;  that  he 
did  complete  it  and  turned  it  over  to  the  com- 
pany on  February  25, 1914.  It  also  appeared 
that  on  December  5,  1913,  the  gas  company 
deposited  in  the  bank  said  sum  of  $14,000; 
that  on  the  same  day  the  bank  officials  enter- 
ed a  charge  against  said  account  for  $10,- 
565.02;  that  this  charge  consisted  of  $5,- 
594  on  account  of  a  check  made  by  the 
gas  company  to  pay  a  note  of  Weber  to  the 
bank  for  money  borrowed  by  him  in  Sep- 
tember, 1918,  the  item  Of  $3,897.84  on  ac- 
count of  the  draft  in  controversy,  another 
item  of  $457.93  for  freight  paid  by  the  bank 
at  Weber's  request,  on  the  pipe  above  men- 
tioned, and  24  other  small  items  which  had 
been  paid  on  Weber's  account  by  the  bank, 
either  on  that  day  or  previously,  making  the 
total  amount  above  stated.  All  of  these 
charges,  except  the  note,  were  approved  by 
Weber.  None  of  them  was  objected  to  at  the 
time,  though  known  to  Patton,  the  secretary 
of  the  plaintiff.  The  terms  of  the  contract  of 
sale  by  Weber  to  the  company,  of  the  gas 
plant,  so  far  as  they  may  have  related  to  the 
purpose  of  the  $14,000  deposit,  were  not  giv- 
en in  evidence  other  than  as  above  stated; 
the  defendants  apparently  were  deterred  by 
the  adverse  rulings  from  pursuing  the  In- 
quiry. But  the  evidence  as  a  whole  raised 
a  strong  inference  that  the  $14,000  deposited 
In  the  bank  by  th^e  gas  company  on  Decem- 
ber 5,  1913,  represented  the  purchase  price 
to  be  paid  in  cash  to  Weber  for  the  sale  and 
final  completion  of  the  plant,  and  that  it  was 
deposited  in  that  manner  in  order  to  make 
sure  that  it  should  be  applied  and  used  as 
far  as  it  would  go,  or  as  far  as  necessary  if 
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it  were  more  than  enough,  in  the  payment  of 
bills  then  already  incurred  by  Weber  in  the 
construction  of  the  plant,  including  the  $10,- 
565.02  aforesaid,  and  the  balance  to  the  fur- 
ther expenses  of  Weber  in  completing  the 
plant  There  was  no  contradiction  of  the 
facts  above  stated,  nor  of  the  facts  which, 
as  we  have  said,  raised  the  aforesaid  infer- 
ence. 

It  may  be  that  from  these  facts  alone  th« 
inferences  Just  mentioned  would  not  of  ne- 
cessity follow.  But  there  was  other  evi- 
dence, also  undisputed,  which  establishes 
them  as-  facts  proven.  The  pipe  for  which 
the  $3,897.84  was  due  was  at  Fowler,  ready 
for  laying  in  the  distributing  system  of  the 
plant  at  the  time  the  deal  was  closed.  The 
officers  of  the  company  knew  this,  and  the 
company  agreed  to  pay  the  bills  for  freight 
thereon,  and  did  pay  them  by  directing  a 
charge  therefor  against  the  $14,000  deposit 
They  knew  that  the  pipe  was  intended  for 
use  in  the  plant  and  also  that  it  was  so 
used.  In  February,  1914,  a  settlement  for 
the  construction  work  was  made  by  Weber 
with  Patton,  secretary  of  plaintiff,  and  also 
assistant  cashier  of  the  bank,  and  Avenall,  a 
director  of  the  plaintiff,  and  also  cashier  of 
the  bank.  The  plant  was  accepted,  and  Web- 
er paid  plaintiff  $322.01,  ascertained  to  be 
due  from  him  on  said  settlement  At  that 
time  the  charge  of  $10,565.02  against  the 
$14,000  deposit  which  charge  included  the 
sum  of  $3,897.84  paid  for  the  pipe,  was 
standing  on  the  books  of  the  bank,  uncon- 
tested. If  it  had  not  been  credited  to  the 
plaintiff  in  the  settlement,  Weber  would  not 
have  owed  the  $322.01,  but  plaintiff  would 
have  owed  him  $3,575.83.  Weber's  testimo- 
ny that  the  entire  $14,000  had  been  paid  to 
him  stands  uncontradicted,  and  it  is  clear 
that  it  was  not  paid  In  any  other  manfler 
than  by  the  charges  to  the  gas  company 
against  its  deposit  Furthermore,  in  May, 
1914,  in  an  application  to  the  Railroad  Com- 
mission for  leave  to  issue  bonds,  the  gas  com- 
pany declared  that  the  cost  of  the  pipe  laid 
for  its  mains  was  $4,097.84,  and  that  it  had 
paid  for  the  same.  This  could  be  none  other 
than  the  pipe  bought  by  Weber  from  Smith- 
Booth-Usher  Company,  and  the  payment  was 
obviously  made  in  the  manner  above  stated 
and  not  otherwise.  The  charge  made  on  De- 
cember 5,  1913,  by  the  bank  of  this  item  of 
$3,897.84  against  plaintiff  was  not  objected  to 
at  all  until  April,  1914,  on  the  occasion  of  a 
change  in  the  position  of  manager  of  plain- 
tiff. J.  R.  Lovely  testified  that  he  then  be- 
came manager,  that  as  such  he  got  a  state- 
ment from  the  bank,  and  found  the  draft  of 
Smith-Booth-Usher  Company  returned  by  the 
bank  as  a  voucher  for  $3,897.84,  charged 
against  the  company  and  that  he  then  inves- 
tigated the  bank  account  as  he  said,  "for 
the  simple  reason  that  I  knew  there  was  nev- 
er no  such  stuff  bought  by  the  Fowler  Gas 
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Company."  That  the  pipe  was  bought  by  the 
company  when  it  bought  the  plant  of  Weber 
was  a  fact  incoiitrovertibly  established  by  the 
evidence.  His  reason  merely  showed  his  ig- 
norance of  previous  transactions,  and  implies 
that,  if  he  had  known  that  the  pipe  had  been 
bought  of  Smith-Booth-Usher  Company  by 
Weber,  that  the  draft  was  for  the  price 
thereof,  that  the  pipe  had  been  used  in  the 
plant  and  had  been  paid  for  as  a  part  of  the 
price  to  Weber  for  the  plant,  he  would  not 
have  made  the  objection. 

1  From  all  this  evidence  there  can  be  no  oth- 
er conclusion  than  that  the  cost  of  this  pipe 
was  Included  in  the  price  paid  to  Weber  by 
the  deposi t  of  the  $14,000  In  the  bank,  and  its 
subsequent  application  to  the  bills  due  for 
construction  and  material,  and  that  the 
charge  and  payment  complained  of  was  in 
that  manner  authorized  by  the  plaintiff.  The 
findings  should  have  been  against  the  plain- 
tiff on  this  vital  Issue. 

The  rebuttal  evidence  of  plaintiff  was  con- 
flfied  to  an  effort  to  show  that  at  the  meet- 
ing of  December  5,  1913,  the  directors  of 
plaintiff  did  not  direct  the  bank  to  pay  this 
draft  out  of  plaintiffs  account  or  to  pay  for 
any  shipment  of  pipe  out  of  said  account 
There  was  a  sharp  conflict  of  evidence  on 
these  points.  But  the  pipe  was  then  deliv- 
ered at  Fowler,  the  draft,  so  far  as  Smith- 
Booth-Usher  Company  was  concerned,  had 
been  paid  by  the  bank  at  Weber's  request,' 
and  the  matter  was  then  in  the  shape  of  an 
item  on  the  "Teller's  Cash  Ledger"  of  the 
bank.  There  was  no  occasion  for  any  spe- 
cial discussion  regarding  that  item.  It  was 
not  denied  by  any  one  that  Weber  was  to 
have  the  equivalent  of  $14,000  for  the  com- 
pleted plant,  including  the  pipe,  nor  that  he 
got  it  only  in  the  manner  we  have  stated. 
It  is  suggested,  rather  than  claimed,  by  the 
plaintiff  that  compensation  to  Weber  for  the 
pipe  included  in  the  transfer  of  the  plant  to 
the  plaintiff  was  covered  by  the  payment  of 
the  $5,500  note  charged  against  the  plain- 
tiff's deposit  If  there  is  evidence  of  this 
fact  the  plaintiff  will  be  at  liberty  to  produce 
it  upon  a  new  trial.  There  is  none  in  the 
record  before  us. 

It  is  unnecessary  to  consider  in  detail  the 
many  adverse  rulings  made  by  the  court  dur- 
ing the  progress  of  the  trial.  The  issues  pre- 
sented the  question  whether  the  charge  of 
the  amount  of  this  draft  against  the  account 
of  the  plaintiff  was  authorized.  This  open- 
ed a  wide  field  of  Inquiry,  and  justified  the 
introduction  of  evidence  of  any  transactions 
between  Weber  and  the  gas  company  tend- 
ing to  show  that  the  gas  company  assumed 
the  payment  of  the  debt  and  provided  for  its 
payment  in  the  manner  above  stated.  The 
action  of  the  court  in  preventing  the  intro- 
duction of  the  evidence  except  in  the  lim- 
ited manner  above  stated  was  erroneous. 


[2]  For  the  guidance  of  the  court  upon  a 
new  trial  we  will  say  further  that  It  is  not 
true  that  the  minutes  of  the  board  of  direc- 
tors of  the  plaintiff  constituted  the  only  evi- 
dence admissible  for  the  purpose  of  show- 
ing authority  for  the  payment  of  this  sum 
by  the  bank  out  of  the  plaintiff's  funds.  If 
a  corporation  allows  its  officers  to  conduct 
its  business  and  third  persons  act  upon  the 
apparent  authority  thus  shown,  It  cannot  de- 
feat the  rights  of  such  persons  arising  from 
transactions  done  and  completed  under  such 
ostensible  authority  by  failing  to  enter  upon 
its  minutes  any  order  giving  its  officers  au- 
thority to  act.  Fresno,  etc.,  Co.  v.  S.  P.  Co., 
135  CaL  208,  67  Pac.  773;  Blood  v.  La  Se- 
rena L.  Co.,  134  Cal.  870,  66  Pac  317;  Crow- 
ley v.  Genesee  M.  Co.,  55  CaL  276.  If  min- 
utes are  not  kept,  other  parties  have  the  right 
to  prove  what  actually  occurred  at  the  meet- 
ings of  the  directors,  if  such  proof  tends  to 
establish  their  rights.  We  are  of  the  opin- 
ion that  a  new  trial  is  necessary,  at  which 
the  appellant  may  be  allowed  fully  to  pre- 
sent the  evidence  under  the  rules  we  have 
stated. 

The  judgment  is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  LAW- 
LOR,  J.;  OLNEY,  J.;  MELVIN,  J. 


(40  Cal.  App.  628) 
GREELT  v.  NOBLE.    (Civ.  2760.) 

(District  Court  of  AppeaL  First  District  Divi- 
sion 2,  California.    April  11,  1919.) 

Mechanics'  Liens  «=>272,  279— Foreclosing 
— Pleading — Notice  or  Completion— Bub- 
den  of  Pboof. 
In  view  of  Code  Civ.  Proc.  |  1187,  requir- 
ing contractor's  liens  to  be  filed  within  60  days 
after  completion  of  the  work  or  within  90  days 
if  the  owner  fails  to  file  a  notice  of  completion, 
a  contractor  bringing  an  action  to  foreclose  an 
original  lien  under  section  1191  for  street  im- 
provements, who  filed  the  lien  62  days  after 
completion,  must  allege  and  prove  the  failure  of 
the  owner  to  file  his  notice  of  completion  in  or- 
der to  estop  such  owner  from  pleading  the  60- 
day  limitation  in  defense. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  T.  Nourse, 
Judge.  » 

Action  by  M.  A.  Greely  against  Gerard  B. 
Noble.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Samuel  Knight  and  F.  E.  Boland,  both  of 
San  Francisco,  for  appellant 

Frank  W.  Sawyer,  of  San  Francisco,  for 
respondent 

HAVEN,  J.'  Plaintiff  appeals  upon  the 
Judgment  roll  alone  in  an  action  to  foreclose 
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an  original  contractor's  lien  for  street  Im- 
provements, claimed  by  plaintiff  under  the 
provisions  of  section  1191  of  the  Code  of 
Civil  Procedure.  The  plaintiff  alleged,  and 
the  court  found,  that  the  work  upon  which 
the  lien  was  based  was  fully  completed  and 
performed  on  June  4,  1917,  and  that  plain- 
tiff's claim  of  lien  washed  in  the  office  of 
the  county  recorder  on  August  6,  1917,  more 
than  60  days  after  the  completion  of  the 
work.  From  these  facts  the  court  reached 
the  conclusion  of  law  that  the  claim  of  lien 
was  not  filed  within  the  time  required  by 
section  1187  of  the  Code  of  Civil  Procedure, 
and  was  therefore  invalid.  There  is  neither 
allegation  in  the  complaint  nor  finding  as 
to  the  filing,  or  want  of  filing,  by  the  owner 
of  the  notice  of  completion  provided  for  in 
said  section. 

The  appeal  presents  the  single  question 
as  to  whether  or  not  it  is  incumbent  upon 
the  plaintiff,  in  order  to  obtain  the  benefit  of 
the  90-day  period  for  filing  liens  specified  In 
the  closing  sentence  of  section  1187,  Code 
of  Civil  Procedure,  to  allege  and  prove  that 
the  owner  did  not  file  the  notice  of  comple- 
tion therein  provided  for.  Counsel  for  ap- 
pellant state  that  this  question  has  never 
been  considered  by  the  appellate  courts  of 
this  state,  and  we  have  found  no  case  in 
which  the  exact  question  is  involved.  In 
Meyer  v.  City  Street  Improvement  Co.,  164 
Cal.  645,  130  Pac  215,  it  was  held  that  a 
claim  of  lien  for  street  work  under  section 
1191,  Code  of  Civil  Procedure,  was  In  time 
if  filed  within  90  days  after  the  completion 
of  the  work.  That  decision  Is  based  upon 
an  interpretation  of  the  Mechanic's  lien  Law 
as  It  existed  prior  to  the  amendments  of  1911, 
and  expressly  states  that  it  does  not  deter- 
mine the  effect  of  the  revised  act  The  pres- 
ent provisions  of  section  1187  apply  to  liens 
claimed  under  any  section  of  the  chapter  on 
mechanics'  liens.  Boscus  v.  Waldmann,  81 
Cal.  App.  245,  254,  160  Pac.  180. 

In  order  to  maintain  an  action  for  the 
foreclosure  of  a  lien  under  section  1187, 
Code  of  Civil  Procedure,  it  was  necessary 
for  plaintiff  to  allege  that  his  claim  of  lien 
was  filed  within  the  time  therein  specified. 
That  time  is  limited  to  a  period  of  60  days 
after  the  completion  of  the  work,  with  the 
proviso  that,  if  the  owner  fails  to  file  the 
notice  of  completion  therein  provided  for, 
he— 

"shall  be  estopped  In  any  proceedings  for  the 
foreclosure  of  any  lien  provided  for  in  this 
chapter  from  maintaining  any  defense  therein 
based  on  the  ground  that  said  lien  was  not  filed 
within  the  time  provided  in  this  chapter:  Pro- 
vided, that  all  claims  of  lien  must  be  filed 
within  ninety  days  after  the  completion  of  any 
building,  improvement  or  structure,  or  the  alter- 
ation, addition  or  repair  thereto." 

This  is  a  statutory  declaration  of  an  estop- 
pel against  the  owner,  based  on  his  failure 


to  file  the  notice  referred  to.  It  is  settled 
law  in  this  state  that: 

"If  the  plaintiff  relies  on  waiver  or  estoppel 
as  to  any  defense  which  would  otherwise  be 
available  to  the  defendant  under  the  facts  stat- 
ed in  the  complaint,  the  facts  constituting  such 
waiver  or  estoppel  most  be  pleaded  in  the  first 
instance."  Goorberg  v.  Western  Assurance  Co., 
150  CaL  610,  519,  89  Pac.  180, 133  (10  LB.A. 
[N.  S.]  876, 119  Am.  St  Bep.  246, 11  Ann.  Cas. 
801);  Newhall  v.  Hatch,  134  CaL  269,  273,  66 
Pac  266,  55  L.  B.  A.  673. 

The  complaint  alleges  facts  which  show 
that  plaintiff  has  no  cause  of  action  under 
the  60-day  limitation  contained  in  the  first 
part  of  section  1187,  Code  of  Civil  Procedure, 
and  falls  to  plead  any  facts  showing  that  the 
90-day  limitation  Is  applicable  to  his  case. 
In  other  words,  plaintiff  pleads  himself 
without  the  terms  of  one  portion  of  the  sec- 
tion, and  does  not  plead  himself  within  the 
other  portion  thereof.  The  60-day  limita- 
tion Is  a  defense  which  is  available  to  the  de- 
fendant unless  he  Is  estopped  from  relying 
upon  it  by  reason  of  his  failure  to  file  the 
notice  of  completion.  In  order  to  prove  the 
filing  of  his  lien  within  the  statutory  period, 
plaintiff  must  rely  upon  this  estoppel.  If  he 
so  relies,  he  must  plead  and  prove  the  facts 
constituting  such  estoppel.  Having  failed 
to  do  so,  the  trial  court  was  correct  in  hold- 
ing that  his  lien  was  too  late,  and  for  that 
reason  invalid. 

The  judgment  is  affirmed. 


We  concur: 
TAIN,  J. 


LANGDON,  P.  J.;  BBIT- 


(41  Cal.  App.  19) 

GBOTHBEB  v.  PANAMA-PACIFIC  LAND 
CO.   (CSv.  2625.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.  April  30,  1919.) 

1.  Vendor  and  Purchases  <8=>109— Rescis- 
sion of  Land  Sals  Contract— ''Failure 
or  Consideration." 

Where  a  land  sale  contract  bound  defendant 
vendor  to  exercise  diligence  in  carrying  out  its 
terms,  which  provided  for  certain  street  im- 
provements which  were  not  made  within  six 
years,  during  which  time  purchaser  was  pay- 
ing purchase-price  Installments  vendor's  breach 
constituted  a  clear  failure  of  consideration  with- 
in the  provisions  of  Civ.  Code,  f  1689,  provid- 
ing that  a  party  may  rescind  a  contract  if  the 
consideration  "before  it  is  rendered  to  him 
fails  in  a  material  respect  from  any  cause." 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Failure 
of  Consideration.] 

2.  Vendor,  and  Purchaser  <8=>114— Rescis- 
sion—Waiver. 

Where  a  land  sale  contract  provided  that 
vendor  should  complete  certain  street  improve- 
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ments  and  beeanse  of  vendor's  delay  purchaser 
objected  to  making  farther  payments,  and  an 
agreement  was  made  to  delay  payments  until  the 
work  was  performed,  and  plaintiff  purchaser 
still  urged  that  the  neglected  work  be  done,  pur- 
chaser did  not  waive  the  right  to  rescind  the 
contract 

3.  Vendor  and  Purchaser  «=>118— Street 
Improvements  —  Breach  o*  Agreement— 

Excuse. 

As  regards  vendee's  right  of  rescission  for 
vendor's  failure  to  perform  an  agreement  to  im- 
prove streets,  it  ia  not  a  defense  to  vendor  that 
he  was  unsuccessful  in  getting  permission  of 
city  engineer  and  superintendent  of  streets  to 
place  culverts,  where  the  conditions  were  known 
to  vendor  prior  to  contract,  and  particularly 
where  much. of  the  work  left  undone  was  of  a 
character  not  requiring  official  permission. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  B.  Crothers, 
Judge. 

Action  by  F.  R.  Grotheer  against  the  Pana- 
ma-Pacific Land  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment 
affirmed. 

Jordan  &  Brann,  of  San  Francisco,  for 
appellant 

Myrick  &  Deering  and  James  Walter  Scott 
all  of  San  Francisco,  for  respondent 

RICHARDS,  J.  The  plaintiff  and  defend- 
ant on  October  10,  1010,  entered  into  a  con- 
tract by  which  the  latter  sold  to  the  former 
and  agreed  to  convey  to  her  a  lot  of  land 
situate  within  the  municipality  of  Oakland, 
at  the  corner  of  Sunnyvale  avenue  and 
Stanley  road.  The  price  of  the  lot  was 
$1,580,  part  of  which  was  paid  upon  the 
execution  of  the  agreement,  and  the  balance 
thereof  was  payable  in  monthly  installments. 

The  agreement  contained  the  following 
provisions: 

"Time  is  hereby  expressly  made  of  the  essence 
of  this  agreement 
"The  seller  agrees  as  follows,  viz.: 
"(a)  To  construct  concrete  curbing  and  ce- 
ment sidewalks. 

"(b)  To  grade  and  macadamize  and  concrete 
gutter  all  streets. 
"(c)  To  lay  sewers  and  water  mains, 
"Improvements  will  be  carried  on  with  due 
diligence  until  completed,  all  at  the  expense  of 
the  seller." 

The  plaintiff  made  her  payments  regularly 
until  May,  1914,  at  which  time  she  paid  on 
account  of  principal  the  sum  of  $1,005,  to- 
gether with  $172.85  for  interest  and  $17.55 
for  taxes.  At  that  time  she  culled  upon  the 
secretary  of  the  defendant,  and  stated  to 
him  that  the  company  was  not  living  up  to 
its  agreement  with  reference  to  the  construc- 
tion of  street  improvements;  that  she  did 
not  wish  to  find  herself  in  the  position  of 
having  completed  her  payments  before  all 
the  street  work  was  done,  but  at  the  same 
time  she  did  not  wish  to  stop  them  and  have 
interest  accrue  against  her.  The  secretary  of 


the  company  replied  that  the  position  assum- 
ed by  the  plaintiff  was  a  reasonable  one,  ana 
promised  to  take  up  the  matter  with  bis 
board  of  directors ;  and  some  months  there- 
after, on  December  11,  1914,  the  company 
communicated  to  the  plaintiff  a  resolutlou 
adopted  by  it  relieving  her  of  further  pay- 
ments until  the  street  work  In  front  of  her 
lot  had  been  completed.  No  further  work 
having  been  done  by  the  defendant  in  connec- 
tion with  the  plaintiff's  lot  she,  on  November 
16,  1915,  rescinded  the  wntract  and  demand- 
ed the  return  of  the  money  paid  thereunder 
by  her,  the  refusal  of  the  defendant  to  com- 
ply with  this  request  resulting  in  the  bring- 
ing of  the  present  action. 

•  Defendant  answered,  admitting  that  it  had 
failed  to  construct  cement  sidewalks,  con- 
crete curbing,  and  concrete  gutters  in  Stanley 
road,  but  alleged  in  this  behalf  that  said 
work  was  not  done  by  it  because  of  the  im- 
possibility of  securing  from  the  city  of  Oak- 
land the  necessary  permission  for  such  Im- 
provement It  also  set  up  as  a  separate  de- 
fense that  the  plaintiff  for  a  valuable  con- 
sideration *had  waived  the  making  of  the 
omitted  improvements. 

The  court  found  against  these  contentions 
of  defendant  and  rendered  judgment  in  favor 
of  the  plaintiff  for  the  amount  demanded. 

[1]  The  defendant  appeals,  and  urges  as  its 
first  point  that  the  record  shows  no  ground 
entitling  the  plaintiff  to  the  equitable  relief 
of  rescission.  It  argues  that  at  most  there 
is  merely  a  breach  of  a  simple  contract  for 
which  the  only  remedy  is  in  damages,  and 
that  there  is  no  damage  shown. 

Undoubtedly  the  rule  in  most  Jurisdictions 
is  as  stated  by  the  appellant  This  role, 
however,  has  been  changed  In  several  states, 
Including  our  own  (Conlin  v.  Osborn,  161  Cat. 
659,  120  Pac.  755).  Section  1689  of  the  Civil 
Code  provides  under  what  conditions  the 
remedy  of  rescission,  formerly  exclusively 
equitable,  is  available.  The  Legislature  has 
there  enacted  that  a  party  to  a  contract  may 
rescind  if  the  consideration,  "before  it  is 
rendered  to  him,  falls  In  a  material  respect, 
from  any  cause."  We  think  the  present  case 
comes  within  this  provision  of  the  Code. 
The  evidence  disclosed  that  there  existed 
throughout  the  length  of  Stanley  road,  In- 
cluding that  part  of  said  road  in  front  of 
plaintiff's  lot,  a  ditch  several  feet  wide  and 
deep,  which  served  the  purpose  of  carrying 
Off  storm  waters  from  neighboring  lands, 
and  also,  as  we  have  seen,  that  certain  street 
Improvements  agreed  to  had  not  been  made, 
rendering  the  lot  of  little  value  for  residence 
purposes,  for  which  it  had  been  sold.  This 
situation  still  existed  six  years  after  the 
execution  of  the  contract,  which  bound  the 
defendant  to  the  exercise  of  diligence  in  car- 
rying out  its  terms,  even  to  the  making  o| 
time  of  the  essence  thereof.  This  long-con- 
tinued failure  to  comply  with  essential  pro- 
visions of  its  agreement  constituted  a  clear 
failure  of  consideration  (Conlin  v.  Osborn, 
supra ;  Sterling  v.  Gregory,  149  Cal.  117,  83 
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Pac.  SOB;  RIchter  r.  Union  Land,  etc.,  Co., 
129  CaL  372,  62  Pac  89;  Brown  v.  National 
Electric  Works,  168  CaL  336,  143  Pac.  606) 
and,  under  the  terms  of  subdivision  4  of  the 
section  of  the  Civil  Code  above  referred  to, 
entitled  the  plaintiff  to  rescind  the  contract 

[2]  It  is  further  contended  by  the  appel- 
lant that  the  plaintiff  waived  her  right  (if 
any)  to  rescind  by  agreeing  with  it  as  to 
what  the  consequence  of  the  delay  In  mak- 
ing the  Improvements  should  be,  referring  to 
the  fact  that,  upon  the  objection  of  plaintiff 
to  continuing  her  payments  while  appellant 
was  behind  In  the  prosecution  of  the  work  of 
street  Improvement,  appellant  in  writing  no- 
tified her  that  further  payments  conld  be  de- 
ferred until  the  work  was  completed.  We  do 
not  give  to  this  Incident  the  scope  thus  claim- 
ed for  it  The  plaintiff  was  still  urging  that 
the  neglected  work  be  done,  and,  although 
for  some  time  she  took  advantage  of  the  ap- 
pellant's permission  to  defer  further  pay- 
ments, this  did  not  prevent  her  after  a  rea- 
sonable time  from  Insisting  that  the  terms 
of  appellant's  contract  be  lived  up  to.  Wood- 
ard  v.  Olenwood  Lumber  Co.,  171  Cal.  513, 
163  Pac.  961.  The  plaintiff  waited  such  rea- 
sonable time,  for  It  was  not  until  nearly  a 
year  after  the  extension  of  time  Impliedly 
given  to  the  appellant  for  the  completion  of 
the  work  (during  which  time  no  further  work 
was  done)  that  the  plaintiff  formally  rescind- 
ed the  contract  and  commenced  this  action. 

[3]  It  Is  also  argued  by  the  appellant  as 
negativing  the  court's  finding  that  it  did  not 
diligently  prosecute  the  work  of  street  Im- 
provement that  the  evidence  shows  that  it 
was  impossible  for  it  to  do  so  because  it  was 
unable  to  obtain  the  permission  of  the  au- 
thorities of  the  city  of  Oakland  for  the  do- 
ing of  the  work.  The  only  support  In  the 
record  for  this  contention  is  that  the  appel- 
lant on  several  occasions  unsuccessfully 
sought  the  permission  of  the  city  engineer 
and  of  the  superintendent  of  streets  to  place 
a  culvert  over  the  storm  water  ditch  In  Stan- 
ley road.  As  to  this,  it  may  be  said  that  the 
ditch  was  in  existence  and  known  to  the  ap- 
pellant at  the  time  it  entered  into  the  con- 
tract; that  if,  in  order  to  comply  with  Its 
contract,  It  was  necessary  to  provide  for  car- 
rying off  the  storm  waters  by  some  other 
means  and  fill  up  the  ditch.  It  had  assumed 
the  obligation  to  do  so.  Such  an  operation, 
of  course,  would  entail  considerable  expense, 
but  that  consideration  would  not  excuse  per- 
formance of  an  obligation,  and,  so  far  as 
refusal  of  permission  by  the  city  engineer 
and  the  superintendent  of  streets  is  concern- 
ed, it  was  merely  a  refusal  to  allow  the  ditch 
to  be  covered  by  a  culvert;  nor  does  the 
record  disclose  any  application  to  the  proper 
municipal  authorities  for  whatever  permis- 
sion was  necessary.  Finally,  it  may  be  said 
that  much  of  the  work  that  was  left  undone 
was  of  such  a  character  as  not  to  require 
any  official  permission.  The  record  thus 
abundantly  sustains  the  finding  of  the  trial 


court  as  to  the  appellant's  lack  of  diligence 
hi  carrying  out  its  contract 
Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  NOURSE, 
Judge  pro  tern. 

(40  Cal.  App.  689) 

BOURGUIGNON  et  al  v.  PENINSULAR  RY. 
CO.    (Civ.  2673.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  California.  April  17,  1919.  On 
Motion  for  Rehearing  in  Supreme  Court  in 
Bank,  June  17,  1919.) 

L,  Carriers  <§=>321(23)  —  Passengeb's  Per- 
sonal Injury  Action— Instructions. 
In  a  passenger's  action  against  carrier  for 
personal  injuries  sustained  in  a  derailment,  in- 
struction as  to  the  burden  of  proof  under  the 
doctrine  res  ipsa  loquitur  held  not  erroneous 
where  the  complaint  contained  averment  of  gen- 
eral negligence  and  specific  acts  of  negligence; 
the  case  being  tried  on  theory  that  both  gen- 
eral and  specific  negligence  were  alleged. 

2.  New  Trial  <J=526 — GROUNDS — VARIANCE — 
Failure  to  Raise  Question. 

In  a  passenger's  action  for  injuries  in  de- 
railment, where  the  parties  proceeded  on  theory 
that  general  and  specific  negligence  were  alleg- 
ed, defendant  could  not  insist  on  motion  for  new 
trial  that  plaintiff,  having  alleged  special  negli- 
gence, must  prove  it;  defendant  having  made 
no  objection  to  the  sufficiency  of  plaintiff's 
showing  in  first  instance. 

3.  Tbial  «=»296(3)— Instructions— Cube  of 
Ebbob. 

In  a  passenger's  action  for  injuries  in  a 
derailment,  an  instruction  that  defendant  must 
show  that  the  overturning  of  car  was  result  of 
inevitable  casualty  which  human  foresight  could 
not  prevent  held  not  erroneous,  in  view  of  the 
other  instructions  given.  . 

On  Motion  for  Rehearing  In  Supreme  Court 
in  Bank. 

4.  Negligence  S=»134(l)  —  Defenses— Pre- 
sumptions. 

In  negligence  cases,  where  the  accident 
raises  a  presumption  of  negligence,  defendant 
will  not  be  held  blameless,  except  upon  a  show- 
ing either  of  a  satisfactory  explanation  of  the 
accident  or  of  such  care  in  all  possible  respects 
as  necessarily  to  lead  to  the  conclusion  that 
the  accident  could  not  have  happened  from  want 
of  care,  but  must  have  been  due  to  some  un- 
preventable  cause,  although  the  exact  cause  is 
unknown. 

5.  Carriers  <8=>818(6>— Passenger's  Person- 
al Injury  Action— Evidence  or  Due 
Care— Sufficiency. 

Where  a  passenger  transported  by  a  car- 
rier is  injured  in  a  derailment,  and  the  car- 
rier attempts  to  give  a  satisfactory  explana- 
tion of  the  accident  or  to  show  such  care  in 
all  respects  as  to  exclude  the  conclusion  of 
want  of  care,  the  explanation  or  care  shown 
must  be  most  satisfactory. 

6.  Carriers  <8=»318(1)  —  Passenger's  Per- 
sonal Injcbt  Actions— Bubden  of  Pboof. 

Where  the  accident  by  which  a  passenger 
transported  by  a  common  carrier  is  injured 
raises  the  presumption  of  negligence,  the  car- 
rier, to  overcome  such  presumption,  need  not 
do  so  by  a  preponderance  of  evidence,  but  it  is 
sufficient  for  him  to  give  such  proof  of  the 
truth  of  his  explanation  of  the  accident,  or 
of  his  contention  that  he  exercised  due  care  in 
all  particulars,  as  to  offset  the  presumption  in 
the  minds  of  the  jury,  and  produce  a  balance 
in  their  minds  on  the  question  of  its  truth ;  the 
burden  always  being  on  plaintiff  to  prove  his 
case  by  a  preponderance  of  evidence. 
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Appeal  from  Superior  Court,  Santa  Clara 
County;  P.  F.  Gosbey,  Judge. 

Action  by  Naomi  Bourgulgnon  and  another 
against  the  Peninsular  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Louis  OneaL  Wm.  F.  James,  and  James  P. 
Sex,  all  of  San  Jose,  for  appellant 
E.  M.  Rea,  of  San  Jose,  for  respondents. 

RICHARDS,  J.  The  plaintiffs  in  this  ac- 
tion recovered  judgment  against  the  defend- 
ant for  the  sum  of  $18,001.35  as  damages  for 
personal  injuries  suffered  by  the  plaintiff 
Naomi  Bourgulgnon  while  a  passenger  upon 
one  of  the  defendant's  cars,  through  the  al- 
leged negligence  of  the  defendant  by  reason 
of  which  said  car  was  derailed  and  over- 
turned while  rounding  a  curve  in  the  defend- 
ant's railroad. 

The  first  and  main  contention  of  the  appel- 
lant herein  is  that  the  trial  court  committed 
error  in  the  giving  and  refusing  of  certain 
Instructions  having  reference  to  the  burden 
of  proof  in  the  case  and  the  application  of 
the  doctrine  of  res  ipsa  loquitur  to  it  in  the 
light  of  the  averments  of  the  plaintiff's  com- 
plaint with  respect  to  the  defendant's  alleged 
negligence. 

The  averments  of  the  complaint  with  re- 
spect to  the  defendant's  negligence  read  as 
follows: 

"That  the  said  car  left  the  said  rails  and 
track  and  turned  over  on  its  side,  as  herein  al- 
leged, through  the  negligence,  carelessness,  and 
wanton  recklessness  of  the  said  defendant  in 
the  management  and  operation  of  its  said  car, 
and  the  maintenance  of  said  roadbed  or  tracks, 
and  without  any  fault  or  negligence  on  the  part 
of  the  said  Naomi  Bourguignon,  and  that  at  the 
time  of  said  derailing  of  said  car  the  said 
plaintiff  Naomi  O.  Bourguignon  was  occupying 
as  a  passenger  a  seat  on  the  inside  of  said  car, 
said  scat  being  a  seat  provided  for  passengers 
by  said  defendant;  that  said  car  left  said  tracks 
on  account  of  the  sagging  or  giving  way  of  one 
of  the  rails  of  said  track,  coupled  with  the  neg- 
ligent operation  of  said  car,  which  consisted  m 
going  over  said  curve  at  a  high  rate  of  speed." 

No  demurrer  was  filed  to  the  sufficiency  of 
the  complaint,  but  the  defendant  answered, 
denying  this  averment,  and  the  cause  proceed- 
ed to  trial.  Upon  the  trial  the  plaintiff 
proved  the  fact  of  derailment  and  overturn- 
ing of  the  car  while  she  was  a  passenger  upon 
it  and  the  consequent  Injuries,  and  rested  her 
case.  No  motion  for  nonsuit  nor  other  ob- 
jection to  the  sufficiency  of  the  plaintiff's 
showing  was  made  by  the  defendant,  but  it 
proceeded  to  introduce  evidence  tending  to 
show  an  entire  absence  of  negligence  on  its 
part  and  to  support  its  claim  that  the  injuries 
to  the  said  plaintiff  were  the  result  of  an  un- 
avoidable accident  Upon  producing  such  evi- 
dence the  defendant  rested  its  case.  Where- 
upon the  plaintiff  offered  proof  to  rebut  the 
evidence  which  the  defendant  had  presented; 
and,  the  cause  having  been  submitted,  the 
court  proceeded  to  instruct  the  jury.  In  so 
doing  it  gave  certain  instructions,  one  of 
which  was  the  following: 
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"Plaintiff  has  established  a  prima  facie  case 
against  defendant  if  she  shows  that  she  was 
injured  by  the  overturning  of  the  car  while  be- 
ing carried  as  a  passenger  by  defendant  without 
fault  on  her  part;  in  such  case  there  is  a  pre- 
sumption that  the  accident  was  caused  by  the 
negligence  of  defendant  and  the  duty  is  then 
upon  the  defendant  to  show  that  the  accident 
happened  from  inevitable  accident  or  from 
some  cause  beyond  the  power  of  human  care 
or  foresight  to  prevent." 

The  court  also  gave  certain  other  instruc- 
tions which  substantially  restated  the  rule 
expressed  in  the  foregoing  instruction.  The 
appellant  now  urges  that  the  giving  of  these 
instructions  was  error,  basing  its  insistence 
in  that  regard  upon  the  proposition  that  the 
plaintiff  having  alleged  specific  negligence  on 
the  defendant's  part,  the  rule  of  res  ipsa  lo- 
quitur as  above  stated  does  not  apply,  and 
hence  that  the  plaintiffs  were  bound  in  the 
first  Instance  to  prove  that  the  accident  was 
caused  by  specific  acta  of  negligence  alleged 
in  their  complaint 

[1]  There  are  several  answers  to  this  con- 
tention. In  the  first  place,  the  averment  of 
the  plaintiffs'  complaint  above  quoted  is,  we 
think,  fairly  open  to  the  construction  that 
both  general  negligence  on  the  part  of  the  de- 
fendant in  the  management  and  operation  of 
its  car,  and  also  specific  acts  of  negligence  on 
its  part  in  maintaining  a  defective  track  and 
in  rounding  the  curve  at  a  dangerous  rate  of 
speed,  are  mingled  in  the  same  averment  In 
this  respect  the  case  strongly  resembles  the 
case  of  Roberts  v.  Sierra  Ry.  Co.,  14  CaL  App. 
180,  111  Pac.  519,  527,  in  which  the  precise 
question  presented  here  arose,  in  dealing  with 
which  the  court  used  the  following  words: 

"Plaintiff,  however,  not  only  alleged  specif- 
ic acts  of  negligence,  but  be  also  alleged  gen- 
eral negligence.  It  is  true  that  he  did  not  set 
up  his  alleged  specific  and  general  negligence 
in  separate  counts,  as  was  done  in  Green  v. 
Pacific  Lumber  Co.,  130  CaL  435,  62  Pac.  747, 
but  there  was  no  demurrer  addressed  to  this 
feature  of  the  complaint ;  the  averments  of  the 
complaint  were  specifically  denied,  the  evidence 
went  in  without  objection  touching  the  issues 
as  thus  presented,  and  defendant  makes  no  pre- 
tense of  being  surprised.  Inasmuch  as  there 
was  an  issue  of  general  negligence  presented, 
a  presumption  of  negligence  arose  upon  proof 
made  of  plaintiffs  injury  while  a  passenger  on 
defendant's  cars.  And  the  case  was  tried  upon 
the  theory  that  both  specific  and  general  negli- 
gence were  alleged." 

[2]  The  closing  passage  of  the  above  quota- 
tion furnishes  an  added  reason  why  the  point 
urged  by  the  appellant  cannot  be  held  to  be 
well  taken.  This  case/like  the  Roberts  Case, 
was  tried  apparently  upon  the  theory  that 
the  allegations  of  the  plaintiffs'  complaint 
were  such  that  upon  proof  of  the  accident 
and  of  the  resulting  injury  a  presumption  of 
negligence  upon  the  part  of  the  defendant 
arose;  for  when  upon  proof  of  the  occurrence 
of  the  accident  and  of  the  resultant  injuries 
the  plaintiffs  rested  their  case  no  motion  for 
nonsuit  or  other  objection  to  the  sufficiency 
of  the  plaintiffs'  showing  in  the  first  instance 
was  made,  but  the  defendant  at  once  assumed 
the  burden  of  proving  the  absence  of  any  neg- 
ligence on  its  part  and,  having  tendered  such 
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proofs  as  it  possessed  upon  this  subject 
proffered  no  objection  to  the  plaintiffs'  coun- 
ter-showing upon  the  ground  that  it  should 
bare  been  made  in  the  first  instance.  This 
court,  In  the  case  of  Roberts  v.  Sierra  Ry.  Co., 
supra,  dealing  with  that  precise  condition, 
and  quoting  from  6  Thompson  on  Negligence, 
1 7473,  said: 

"Where  parties,  without  adhering  closely  to 
the  written  pleadings,  proceed  without  objection 
and  make  a  particular  case  by  the  evidence,  and 
the  court  allows  that  case  without  objection 
to  go  to  the  jury,  it  is  a  violation  of  all  correct 
rules  of  law  then  to  assail  the  case  thus  made 
for  the  first  time  by  the  motion  for  a  new  trial 
on  the  assignment  of  error  in  the  appellate  court 
on  the  ground  of  failure  of  proof." 

[1]  The  appellant  further  contends  that  the 
trial  court,  in  giving  one  of  Its  instructions, 
wherein  the  foregoing  rule  with  regard  to  the 
burden  of  proof  Is  stated  In  a  somewhat  dif- 
ferent form,  erred  in  instructing  the  Jury  that 
the  defendant  must  show: 

"That  the  overturning  of  the  car  was  the  re- 
sult of  inevitable  casualty  which  human  fore- 
sight and  care  could  not  prevent,  for  the  law 
holds  it  responsible  for  the  slightest  negligence, 
and  will  not  hold  it  blameless  except  upon  the 
most  satisfactory  proofs." 

The  Instruction  from  which  the  foregoing 
excerpt  is  taken  was  adopted  by  the  trial 
court  from  the  case  of  Bonneau  v.  North 
Shore  R.  R.  Co.,  152  CaL  400,  93  Pac.  ioe,  125 
Am.  St  Rep.  08,  in  which  the  precise  instruc- 
tion was  approved  by  the  Supreme  Court 
Aside  from  these  considerations,  however,  we 
find  from  an  examination  of  the  record  that 
the  trial  court  not  only  gave  the  foregoing  in- 
structions, but  it  then  proceeded  to  give  some 
30  or  more  instructions  covering  every  phase 
of  this  immediate  subject,  a  large  number  of 
which  instructions  were  prepared  by  the  de- 
fendant and  given  at  its  request  In  the 
light  of  these  very  full  and  very  fair  instruc- 
tions, it  is  impossible  to  perceive  how  the  Jury 
could  have  been  mislead  to  the  defendant's 
Injury  in  its  deliberation  upon  the  case.  The 
appellant's  objection  that  the  trial  court  re- 
fused to  give  certain  of  its  instructions  is 
sufficiently  answered  by  the  liberality  with 
which  the  court  gave  almost  every  one  of  the 
Instructions  requested  and  which  fairly  cov- 
ered every  phase  of  its  defense. 

We  are  further  satisfied  from  a  careful 
reading  of  the  voluminous  record  herein  that 
the  evidence  was  amply  sufficient  to  justify 
the  verdict,  not  only  as  to  the  defendant's 
negligence,  but  as  to  the  nature  and  extent 
of  the  injuries  suffered  by  the  said  plaintiff. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 

On  Motion  for  Rehearing  in  Supreme  Court 
in  Bank.    (S.  F.  8499.) 

PER  CURIAM.  The  petition  for  rehearing 
is  denied.  Such  denial,  however,  is  not  to  be 
taken  as  a  complete  approval  of  the  instruc- 
tion that  the  defendant  must  show  "that  the 
overturning  of  the  car  was  the  result  of  in- 


evitable casualty,  which  human  foresight  and 
care  could  not  prevent,  for  the  law  holds  it 
responsible  for  the  slightest  negligence,  and 
will  not  bold  it  blameless,  except  upon  the 
most  satisfactory  proofs." 

[41  The  true  rule  is  that  where  the  accident 
is  of  euch  a  character  that  it  speaks  for  itself, 
as  it  did  in  this  case,  and  raises  a  presumption 
of  negligence,  the  defendant  will  not  be  held 
blameless,  except  upon  a  showing  either  (1) 
of  a  satisfactory  explanation  of  the  accident; 
that  is,  an  affirmative  showing  of  a  definite 
cause  for  the  accident  in  which  cause  no  element 
of  negligence  on  the  part  of  the  defendant  in- 
heres; or  (2)  of  such  care  in  all  possible  re- 
spects as  necessarily  to  lead  to  the  conclusion 
that  the  accident  could  not  have  happened  from 
want  of  care,  but  must  have  been  due  to  some 
unpreventable  cause,  although  the  exact  cause  is 
unknown. 

[5]  In  the  latter  case,  inasmuch  as  the  pro- 
cess of  reasoning  is  one  of  exclusion,  the  care 
shown  must  be  satisfactory,  in  the  sense  that 
it  covers  all  causes  which  due  care  on  the  part 
of  the  defendant  might  have  prevented.  In  the 
case  of  an  accident  to  a  passenger  in  the  course 
of  transportation  by  a  railway  company,  the 
explanation  or  care  shown,  as  the  case  may  be, 
must  be  most  satisfactory,  in  the  sense  that  the 
carrier  is  held  to  a  very  high  degree  of  care. 

[6]  But  the  proof  which  is  required  of  such 
explanation  or  care  is  a  different  matter  from 
the  explanation  or  care  itself.  The  explanation 
or  the  care  shown,  if  true,  may  be  perfectly 
satisfactory.  The  proof  of  its  truth  may  or 
may  not  be  satisfactory.  On  this  point  the 
rule  is  the  same  as  in  the  case  of  any  other 
presumption  which  a  defendant  must  meet; 
that  is,  he  is  not  obliged  to  overcome  the  pre- 
sumption by  a  preponderance  of  evidence,  but 
it  is  sufficient  for  him  to  give  such  proof  of  the 
truth  of  his  explanation,  or  of  his  contention 
that  he  exercised  doe  care  in  all  particulars,  as 
to  offset  the  presumption  in  the  minds  of  the 
jury,  and  produce  a  oalance  in  their  minds  on 
the  question  of  its  truth.  Throughout  the  plain- 
tiff must  prove  his  case  by  a  preponderance  of 
evidence.    See  Haun  v.  Tally,  181  Pac.  81. 

The  instruction  In  question  was  taken  ver- 
batim from  Bonneau  v.  North  Pacific  R.  R.  Co., 
152  Cal.  400,  93  Pac.  100, 125  Am.  St.  Rep.  08. 
where  it  was  approved.  An  examination  of 
that  decision,  however,  shows  that  the  criticism 
which  the  appellant  there  made  of  that  par- 
ticular instruction  was  not  directed  to  the 
point  that  it  required  most  satisfactory  proof, 
as  distinguished  from  a  satisfactory  explana- 
tion, or  a  showing  of  satisfactory  care.  The 
rule  in  regard  to  proof  is  discussed  with  refer- 
ence to  another  instruction,  and  is  stated  to  be 
as  above. 

In  the  present  case  the  instruction,  while  open 
to  criticism  in  the  particular  indicated,  could 
not  have  misled  the  juryf>  when  considered  in 
connection  with  the  other  instructions  given  as 
to  the  effect  of  a  presumption  and  the  require- 
ment that  the  plaintiff  prove  his  case  by  a  pre- 
ponderance of  evidence. 

All  concur,  except  LENNON,  J.,  absent 

(40  Cal.  App.  748) 

MARR  t.  CITY  OF  GLENDALB  et  al 
(Civ.  2500.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.  April '22,  1919.  Re- 
hearing Denied  by  Supreme  Court  June  19, 
1919.) 

Waters  and  Watbb  Coubses  ©=>201— Pub- 
lic Water  Supply— Duty  of  Municipali- 
ty to  Fubnish  Water. 
A  municipality,  engaging  in  the  business  of 
supplying  its  inhabitants  with  water,  cannot 
be  compelled  to  extend  its  system  to  make 

Digitized  by  VjOOQlC 


67? 


181  PACIFIC 


REPORTER 


(CaL 


available  its  supply  of  water  to  a  remote  and 
isolated  inhabitant,  where  the  cost  of  such  ex- 
tension would  be  great,  particularly  where  such 
inhabitant  already  has  available,  from  a  private 
corporation,  water  in  sufficient  quantity  and  of 
reasonably  good  quality. 

Appeal  from  Superior  Court,  Los  Angelaa 
County;  Louis  W.  Myers,  Judge. 

Action  by  Winifred  P.  Marr  against  the 
City  of  Glendale  and  others.  Judgment  for 
defendants  and  plaintiff  appeals.  Affirmed. 

Winifred  P.  Marr,  In  pro.  per. 
Evans,  Abbott  &  Pearce  and  W.  E.  Evans, 
all  of  Los  Angeles,  for  respondents. 

JAMES,  J.  Appeal  from  a  judgment  deny- 
ing to  the  plaintiff  a  writ  of  mandate.  Plain- 
tiff brought  this  action  for  the  purpose  of 
compelling  the  city  of  Glendale  and  its  of- 
ficers to  furnish  her  water  for  domestic  and 
other  uses.  Her  complaint  contained  three 
causes  of  action,  the  first  and  third  of  which 
only  were  relied  upon  at  the  trial.  Under  the 
first  alleged  cause  of  action  the  right  claimed 
was  that  of  a  property  owner  who,  having 
been  regularly  served  with  water  by  the  ven- 
dor thereof,  Is  arbitrarily  cut  off  from  the  sup- 
ply. The  right  claimed  under  the  third  alleg- 
ed cause  of  action  was  different,  and  depend- 
ed mainly  upon  the  question  as  to  whether  an 
Inhabitant  of  a  city,  which  city  Is  engaged  in 
furnishing  water  for  the  use  of  such  Inhabit- 
ants, can  In  every  case  compel  the  municipal- 
ity to  connect  the  property  of  such  inhabit- 
ant with  Its  supply  pipes.  In  the  first  alleged 
cause  of  action  plaintiff  set  forth  that  a  num- 
ber of  years  prior  to  the  date  of  the  com- 
mencement of  the  action  her  property  had 
been  connected  to  a  4-inch  water  main  owned 
by  the  Glendale  Consolidated  Water  Com- 
pany, which  main  was  In  turn  supplied  from 
a  certain  stream  flowing  In  Verdugo  canyon ; 
that  this  pipe  was  disconnected  from  the 
stream  several  years  prior  to  the  commence- 
ment of  the  action,  and  that  subsequent  to 
its  being  so  disconnected  the  city  of  Glendale 
acquired  all  the  water  rights  and  the  dis- 
tributing system  of  said  Consolidated  Water 
Company;  and  that  subsequent  thereto  plain-* 
tiff's  property  had  been  without  water,  ex- 
cept such  as  was  brought  upon  it  by  use  ot 
a  pall.  In  the  third  cause  of  action  facts 
Were  set  forth  showing  that  the  city  of  Glen- 
dale had  engaged  in  the  business  of  supply- 
ing water  to  its  inhabitants  and  had  acquired 
a  water  system  for  that  purpose. 

The  answer  denied  that  plaintiffs  property 
was  not  provided  with  a  water  service,  al- 
though it  was  admitted  that  this  service  was 
not  being  given  by  the  city  of  Glendale.  The 
preliminary  facts,  as  stated  by  the  complaint, 
were  admitted,  and  an  affirmative  defense 
was  made,  which  was  available  In  answer 
to  both  the  first  and  third  causes  of  action. 
In  this  defense  It  was  alleged  as  follows: 

"The  defendants  allege  that  the  property 
mentioned  in  plaintiffs  petition  la  located  in  the 


Verdugo  canyon  more  than  one  mile  north  and 
east  of  any  of  the  distributing  lines  used  in 
connection  with  the  water  system  of  the  city  of 
Glendale;  that  said  property  is  located  at  an 
elevation  of  more  than  200  feet  above  any  res- 
ervoir owned  by  said  city  from  which  water 
could  be  furnished  to  her  from  its  present  dis- 
tribution system;  that  In  order  to  furnish  the 
plaintiff  with  water  for  domestic  use  the  city  of 
Glendale  would  be  compelled  to  construct  a  res- 
ervoir somewhere  in  the  vicinity  of  plaintiff's 
property  at  such  an  elevation  aa  is  necessary 
to  furnish  proper  pressure,  and  would  then 
have  to  lay  and  conduct  pipes  from  such  reser- 
voir to  plaintiff's  said  property,  all  of  which 
would  amount  to  a  large  expenditure  on  the 
part  of  the  defendant  city  of  Glendale,  such  as 
would  not  be  justified  from  any  income  that 
could  be  derived  from  such  construction;  that 
at  this  time  and  for  many  years  prior  thereto 
the  Forest  Grove  Land  ft  Water  Company  and 
its  predecessors  in  interest,  who  are  the  origi- 
nal owners  and  subdividers  of  the  tract  of 
land  on  which  plaintiff  is  located,  owns,  oper- 
ates, and  conducts  a  distributing  system  in  said 
tract,  and  that  plaintiff's  said  property  is 
bounded  on  the  east  and  south  by  the  distribut- 
ing line  laid  in  the  street  abutting  plaintiff's 
said  property,  from  which  line  the  plaintiff 
could  receive  adequate  water  service;  that 
•aid  Forest  Grove  Land  ft  Water  Company's 
system  was  constructed  for  the  express  pur- 
pose of  furnishing  this  plaintiff  and  other  resi- 
dents ot  this  vicinity  with  water  for  domestic 
uses;  and  defendants  are  informed,  and  upon 
said  information  and  belief  allege,  that  the  rea- 
son why  plaintiff  is  not  now  receiving  water  from 
said  Forest  Grove  Land  ft  Water  Company  is 
that  she  has  been  disconnected  by  said  company 
by  reason  of  nonpayment  of  her  water  bills. 
Defendants  allege,  furthermore,  that  they  could 
not  furnish  the  plaintiff  water  service  on  her 
said  property  without  paralleling  the  lines 
of  said  private  water  company,  and  in  event 
this  defendant  should  be  required  to  so  paral- 
lel the  lines  of  said  water  company,  it  would  be 
necessary  for  this  defendant  city  of  Glendale  to 
charge  mnch  more  for  such  service  than  she 
would  be  required  to  pay  to  said  private  water 
company  for  similar  service;  that  the  defend- 
ant city  of  Glendale  has  never  furnished  any 
water  to  any  residents  of  the  city  of  Glendale 
located  in  said  Verdugo  canyon  for  the  reasons 
hereinabove  set  forth." 

The  court  found  the  facts  in  accordance 
with  this  special  defense,  which  showed  that 
appellant's  property  had  available  to  it 
adequate  water  supply  and  service  pipes,  and 
showed,  contrary  to  plaintiff's  allegations, 
that  when  the  4-lnch  pipe  had  been  discon- 
nected from  the  stream,  it  was  supplied  with 
water  from  another  source,  and  that  that 
supply  had  subsequent  thereto  been  continu- 
ous and  adequate,  and  that  the  pipes  carry- 
ing the  same  Immediately  abutted  plaintiffs 
property.  It  showed  that  for  the  city  to  be 
compelled  to  extend  its  system  to  the  proper- 
ty of  appellant  would  cause  the  municipality 
great  expense.  It  further  showed  that  plain- 
tiff could  receive  all  the  water  she  needed 
by  merely  complying  with  the  rules  and  reg- 
ulations of  the  company  owning  the  supply 
pipe  abutting  her  property,  which  rules  and 
regulations  we  must  assume  were  reasonable. 
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Plaintiff  makes  no  contention  that  she  had 
any  right  to  the  use  of  the  waters  of  the 
particular  stream  from  which  the  4-inch  pipe 
passing  her  property  originally  received  its 
supply;  in  other  words,  she  had  no  right  in 
any  part  of  the  water  at  any  time.  With 
that  admission,  and  with  the  facts  as  pleaded 
in  the  answer  and  found  by  the  court  before 
us,  we  can  see  little  reason  to  give  any  ex- 
tended consideration  to  the  claim  made  un- 
der the  first  alleged  cause  of  action.  Appel- 
lant, having  no  interest  in  the  water,  would 
have  no  right  at  all  to  complain  because  the 
company  furnishing  her  might  have  sold  all 
or  any  part  of  the  water  from  which  it  sup- 
plied her  at  any  particular  time,  so  long  as 
it  kept  in  Its  pipes  other  water  of  fair  quali- 
ty and  reasonable  in  quantity  and  pressure; 
and  this  Is  exactly  what  the  company  did,  un- 
der the  facts  as  they  were  alleged  and  de- 
termined to  be.  Without  any  right  of  use 
in  the  water  Itself,  even  though  the  company 
had  abandoned  Its  business  of  supplying 
property  owners  with  water  and  thus  left 
its  supply  pipes  empty,  plaintiff  could  not 
have  complained. 

"We  do  not  mean  to  say  that  a  corporation 
engaged  in  the  distribution  of  water  to  public 
uses  may  not  abandon  its  property  and  quit  the 
business,  without  being  subject  to  mandatory 
proceedings  to  compel  it  to  continue  to  carry 
it  on.  It  may  find  it  impossible  to  go  on.  Its 
supply  may  become  exhausted,  or  be  insufficient 
for  paramount  needs;  the  rates  fixed  by  law 
may  be  too  small  to  enable  it  to  operate  at  a 
profit,  or  without  substantial  loss;  or  it  may 
conclude,  without  reason  which  the  law  would 
consider  sufficient,  that  it  will  not  continue. 
In  case  of  a  natural  person,  it  might  become 
physically  impossible.  We  do  not  intend  to  de- 
clare that  in  any  such  case  mandatory  process 
would  be  issued 'to  compel  the  personal  per- 
formance of  the  duty."  Fellows  v.  City  of  Los 
Angeles,  151  CaL  52,  90  Pac  187. 

This  case  does  not  reach  that  far  in  its 
facts;  plaintiff  has  never  been  deprived  of 
the  right  to  take  water  from  the  pipes  abut- 
ting her  property,  and  her  supply  from  that 
source  would  be  adequate  and  sufficient 

Under  the  third  alleged  cause  of  action, 
we  think,  also,  the  facts  as  found  by  the 
court  are  such  as  to  conclusively  bar  the 
plaintiff  from  any  right  to  the  relief  herein 
sought  From  the  fact  that  the  municipality 
may  engage  in  the  business  of  supplying  its 
inhabitants  with  water,  it  does  not  follcrw 
that  every  property  owner  or  taxpayer,  how- 
ever remote  his  land  may  be  situated  from 
the  distributing  system,  can  by  mandate 
compel  such  extension  of  the  system  as  will 
make  available  to  him  that  supply.  It 
would  be  most  unreasonable  to  hold  that  a 
municipality  must  establish  an  expensive 
system  of.  distributing  lines  to  reach  isolated 
Inhabitants  or  to  supply  one  or  two  persons 
living  in  places  remote  from  well-settled  dis- 
tricts; and  more  particularly  is  this  true 
where  the  person  asking  for  such  service 
already  has  at  his  door  water  In  sufficient 
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quantity  and  of  reasonably  good  quality.  In 
our  opinion,  the  appellant  failed  to  show 
facts  which  would  Justify  the  court  in  ex- 
tending to  her  the  relief  demanded  in  her 
complaint. 

The  Judgment  appealed  from  Is  affirmed. 
We  concur:  CONRBY,  P.  J.;  SHAW,  J. 

.      (40  Cal.  App.  676) 
PEOPLE  ▼.  MEDAINL    (Cr.  467.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   April  16,  1919.) 

Criminal  Law  <t=»1180(4)  —  Appeal  —  Ab- 
sence of  Brief  fob  Accused . 

Where  on  appeal  no  appearance  by  brief 
or  otherwise  has  been  made  for  accused,  it  is 
not  the  duty  of  the  appellate  court  to  scrutiniz- 
ingly  examine  the  record  to  search  for  possible 
errors  which  might  be  found,  upon  mature 
reflection,  to  have  been  detrimental  to  accused's 
rights',  but  a  general  or  cursory  examination  of 
the  record  suffices. 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  C.  Gesford,  Judge. 

Fortunato  Medalni  was  convicted  of  mur- 
der in  the  second  degree,  and  appeals  from 
the  Judgment  and  order  denying  new  trial. 
Judgment  and  order  affirmed. 

E.  S.  Bell,  of  Napa,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  Early  of  the  evening  of  July 
7,  1918,  at  St  Helena,  Napa  county,  the  de- 
fendant shot  and  killed  his  wife,  Mary  Med- 
alni. The  homicide  appears  to  have  been 
the  result  of  Jealousy  or  a  suspicion  on  the 
part  of  the  defendant  that  the  deceased  had 
been  unduly  intimate  with  an  employs  of 
the  defendant  The  defendant  was  arrested 
and  in  due  time  charged  with  and  tried  in 
the  superior  court  of  Napa  county  for  the 
crime  of  murder.  He  Interposed  at  the  trial 
the  defense  of  insanity.  The  Jury  found  him 
guilty  of  murder  of  the  second  degree,  and 
he  was  thereupon  sentenced  by  the  court  tc 
Imprisonment  In  the  state  prison  at  Folsom 
He  appeals  from  the  Judgment  and  the  or- 
der  denying  his  motion  for  a  new  trial. 

The  transcript  on  appeal  was  filed  In  this 
court  on  the  31st  day  of  January,  1919. 
The  case  was  placed  on  the  calendar  of  the 
late  (April,  1919)  term  of  this  court  for  hear- 
ing, and  the  attorney  for  the  defendant  and 
the  Attorney  General  regularly  and  duly 
notified  of  the  day  upon  which  it  would  be 
called  for  argument  No  brief  has  ever  been 
filed  on  behalf  of  the  defendant  in  support 
of  the  appeals,  nor  was  there -any  appear- 
ance by  or  for  him  when  the  cause  was,  in 
its  regular  order,  called  for  hearing  and 
argument.  There  was,  therefore,  no  other 
course  open  to  the  Attorney  General  but  to 
submit  the  case  upon  the  record,  or,  per- 
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haps,  to  move  for  a  dismissal  of  the  ap- 
peals.  That  officer  chose  the  former  course. 

While  It  la  perhaps  the  duty  of  a  review- 
ing court,  where  a  criminal  case,  in  which 
no  appearance  by  brief  or  otherwise  has 
been  made  for  the  accused,  has  been  submit- 
ted upon  the  record,  to  give  the  record  such 
an  examination  as  will  enable  such  court  to 
determine  whether  obvious  errors,  likewise 
prejudicial  to  the  accused,  have  been  made, 
still,  in  such  cases  so  submitted,  the  law 
does  not  cast  upon  the  appellate  courts  the 
duty  of  scrutinizingly  examining  the  rec-' 
ord  for  the  purpose  of  searching  for  possi- 
ble errors  which  might  be  found,  upon  ma- 
ture reflection,  to  have  been  detrimental  to 
tbe  rights  of  the  accused.  If  the  record, 
upon  its  face,  shows  that  error  prejudicial 
to  the  accused  has  been  committed— if,  for 
instance,  it  plainly  appears  that  the  informa- 
tion states  no  public  ofTense— then,  no  less 
in  a  case  where  no  brief  has  been  filed  or 
oral  argument  made  on  behalf  of  the  defend- 
ant than  in  a  case  wherein  briefs  have  been 
filed  and  oral  arguments  presented,  should  a 
reviewing  court  hesitate  to  order  a  reversal. 
But,  as  stated,  we  do  not  regard  it  neces- 
sary, where  a  criminal  case  is  submitted 
under  such  circumstances  as  this  case  has 
been  submitted,  that  a  reviewing  court 
should  enter  into  a  minute  examination  of 
the  facts.  A  general,  or  cursory,  examina- 
tion of  the  record  is  all  that  is  required. 
This  we  have  given  this  record.  Indeed,  in 
view  of  the  fact  that  the  defendant  was 
tried  for  and  convicted  of  the  crime  of  mur- 
dering his  own  wife  and  of  the  further  fact 
that  he  set  up  insanity  as  a  legal  excuse  for 
his  act,  we  have  gone  further  and  examined 
with  painstaking  care  both  the  evidence  and 
the  charge  of  the  court.  The  defense,  as  the 
plea  of  insanity  implies,  admitted  at  the 
trial  that  Medainl  shot  and  killed  his  wife, 
and  the  evidence  clearly  discloses  that,  un- 
less the  accused  was  at  the  time  he  fired  the 
fatal  shot  bereft  of  all  sense  and  reason,  or. 
In  other  words,  was  insane,  the  killing 
amounted  to  a  deliberate,  legally  unprovok- 
ed, and  cruel  murder.  As  to  the  instruc- 
tions, it  Is  to  be  remarked  that  in  its  charge 
the  court,  with  singular  clearness,  stated  to 
the  Jury  every  principle  or  rule  of  law  ap- 
plicable and  pertinent  to  the  case  as  it  was 
made  by  the  information  and  the  proofs. 
Nor,  in  our  examination  of  the  record,  have 
we  encountered  any  rulings  touching  the 
question  of  the  legal  propriety  of  any  of  the 
evidence  which,  even  where  strictly  not  cor- 
rect, could  have  resulted  in  injury  to  the 
defendant.  In  a  word,  the  cause  appears  to 
have  been  in  all  particulars  well  and  fairly 
tried,  and  the  defendant  therefore  accorded 
a  fair  and  impartial  trial. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J.  1 


REPORTER  (CaJ. 

(41  Cad.  App.  45) 

HOWELL  et  al.  v.  PEDERSEN  et  aL 
(Civ.  2780.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.   May  2,  1919.) 

1.  Appeal  and  Ebbob  «=>956(2)— Review— 
Discretion  —  Settling  Bill  of  Excep- 
tions. 

The  court  on  appeal  will  not  review  the  trial 
court's  discretion  in  refusing  relief  from  fail- 
ure to  present  a  bill  of  exceptions  in  time,  ex- 
cept in  a  case  of  clear  abuse  of  such  discre- 
tion. 

2.  Exceptions,  Bill  or  *=>40(4) — Compli- 
ance with  Requirements— Time  of  Fil- 
ing. 

Under  Code  Civ.  Proc.  |  1054,  authorising 
the  trial  court  to  extend  the  time  for  the  prep- 
aration of  bill  of  exceptions,  such  extension 
must  be  obtained  within  the  10  days  allowed  by 
law  for  the  preparation  and  sendee  of  the  bill. 

8.  Appeal  and  Ebbob  «=>117— Exceptions, 
Bill  or  <*=>63(3) — Decisions  Reviewable 
— Settlement  or  Bill  or  Exceptions. 
An  order  refusing  to  settle  a  bill  of  excep- 
tions is  not  appealable,  the  only  remedy  being 
by  mandamus. 

4.  Exceptions,  Bill  or  <8=»43(1)— Time  or 
Filing — Default— Motion  to  Relievx  Di- 
fault— Abuse  or  Discretion. 

Denial  of  plaintiffs'  motion  for  relief  from 
tfceir  default  in  failing  to  prepare  and  serre 
their  proposed  bill  of  exceptions  within  the 
time  allowed  by  law  was  not  an  abuse  of  the 
court's  discretion  ;  no  showing  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect  hav- 
ing been  made. 

5.  Exceptions,  Bill  or  <g=>42— Time  or  Fil- 
ing—Objections to  Delay— Waives— In- 
tent. 

No  intention  of  defendants  to  waive  their 
objections  to  plaintiffs'  failure  to  prepare  and 
serve  their  bill  of  exceptions  within  the  time 
allowed  was  shown,  where  upon  admission  of 
service  of  the  bill  and  the  stipulation  setting 
the  matter  down  for  hearing  defendants  added 
words  expressly  preserving  objections  on  ac- 
count of  the  proposed  bill  not  being  prepared 
and  served  on  time. 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Suit  by  Elizabeth  F.  Howell  and  others 
against  J.  C.  Pedersen  and  another.  From 
an-  order  refusing  to  settle  plaintiffs'  bill 
of  exceptions  and  an  order  denying  plain- 
tiffs' motion  to  be  relieved  from  their  de- 
fault, plaintiffs  appeal.  Appeal  from  order 
refusing  to  settle  the  bill  of  exceptions  dis- 
missed, and  order  denying  motion  for  re- 
lief affirmed. 

Fred  S.  Howell,  of  Petaluma,  for  appel- 
lants. 

Kellogg  &  Kyle,  of  Santa  Rosa,  for  re- 
spondents. 

LANGDON,  P.  J.  [1]  This  is  an  appeal  ' 
from  an  order  of  the  trial  court  refusing  to 
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plaintiffs  were  not  diligent  in  ordering  the 
transcript  from  the  reporter.  It  was  not 
ordered  nntil  March  8th — 18  days  after 
notice  of  entry  of  judgment.  But  irrespec- 
tive of  this  fact,  and  despite  this  delay  in 
ordering  the  transcript,  plaintiffs,  if  they 
had  secured  a  proper  extension  of  time, 
would  yet  hare  had  the  transcript  in  their 
hands  10  days  before  their  time  expired  for 
serving  their  proposed  bill  of  exceptions, 
for  it  appears  by  their  own  showing  that 
the  transcript  was  delivered  to  them  12 
days  after  it  was  ordered,  or  on  March  20th. 
Under  such  circumstances,  this  court  cannot 
say  that  there  was  an  abuse  of  discretion 
on  the  part  of  the  trial  court  It  is  only  in 
exceptional  cases  that  orders  of  this  kind 
will  be  reversed.  An  appellate  court  is  very 
loth  to  substitute  its  own  opinion  and  there- 
by divest  the  trial  court  of  the  discretionary 
power  reposed  in  it  Smith  v.  Riverside, 
etc.,  Co.,  19  CaL  App.  165,  124  Pac  870; 
Utah-Nevada  Co.  v.  De  Lamar,  0  CaL  App. 
759.  100  Pac.  884. 

[5]  Appellants  next  contend  that  the  de- 
fendants waived  their  objections  to  the  de- 
lay of  the  plaintiffs  in  serving  their  propos- 
ed bill  of  exceptions  by  requesting  and  re- 
ceiving from  plaintiffs  additional  time  with- 
in which  to  propose  amendments  to  such 
bill.  It  Is  asserted  by  appellants  that  the 
stipulation  requested  by  defendants  extend- 
ing such  time  reserved  no  objection  to  the 
time  within  which  the  proposed  bill  of  ex- 
ceptions was  served,  and  that  therefore  that 
objection  was  waived.  An  examination  of 
the  stipulation  relied  upon  discloses  that 
the  stipulation  provided  that  the  defend- 
ants and  respondents  should  have  until  the 
80th  day  of  April,  1918,  within  which  to 
propose  any  amendments  or  make  any  ob- 
jections to  the  proposed  bill  of  exceptions. 
If  this  language  is  not  sufficiently  broad  to 
reserve  the  right  now  asserted  by  defend- 
ants and  respondents,  it  is  nevertheless  true 
that  an  intention  to  waive  is  an  essential 
element  to  effect  a  waiver.  Los  Angeles 
First  National  Bank  v.  Maxwell,  123  CaL 
360,  368,  55  Pac.  980,  69  Am.  St.  Rep.  64. 
The  defendants,  clearly,  never  Intended  to 
waive  their  objections,  and  plaintiffs  had 
no  reason  to  believe  that  they  did,  for  up- 
on the  admission  of  service  of  the  bill  the 
defendants  added  the  words: 

"But  objections  on  account  of  not  being  pre- 
pared and  served  on  time  are  preserved  for 
presentation  when  the  bill  of  exceptions  is  pre- 
sented for  settlement" 


settle  and  allow  plaintiffs'  bill  of  exceptions 
on  appeal  from  the  main  judgment  in  the 
case,  and  denying  plaintiffs'  motion  for  re- 
lief from  their  default  in  failing  to  pre- 
pare and  serve  their  proposed  bill  of  ex- 
ceptions within  the  time  allowed  by  law 
therefor.  The  discretionary  power  of  a 
trial  court  in  proceedings  of  this  character 
is  not  to  be  interfered  with,  except  upon  a 
clear  abuse  of  discretion.  The  trial  court 
has  decided  that  the  plaintiffs  did  not  make 
a  showing  of  excusable  neglect  and  it  would 
seem  that  such  a  conclusion  was  warrant- 
ed. The  only  excuse  offered  by  plaintiffs 
for  their  failure  to  prepare  and  serve  this 
bill  of  exceptions  in  time  was  that  the  tran- 
script could  not  be  secured  from  the  report- 
er in  time.  But  upon  plaintiffs'  own  show- 
ing, the  facts  appear  to  be  that  on  January 
31,  1918,  judgment  was  entered  in  the  case 
and  notice  of  entry  of  judgment  was  served 
upon  plaintiffs  on  February  18,  1918. 

[2,  3]  Appellants  did  not  apply  to  the  court 
for  an  extension  of  time  within  the  10  days 
allowed  by  law  for  the  preparation  and 
service  of  the  bill.  It  has  been  repeatedly 
held  that  an  extension  of  time,  permitted 
under  section  1054,  Code  of  Civil  Procedure, 
must  be  obtained  within  the  period  during 
which  the  original  right  Is  still  alive. 
Clarke  v.  Crane,  57  CaL  629;  Oppenhelmer 
v.  Radke  ft  Co.,  165  CaL  220,  131  Pac.  365; 
Union  Collection  Co.  r.  Oliver,  162  CaL 
755,  134  Pac.  485;  Curtis  v.  Superior  Court, 
70  Cal.  890,  11  Pac  652.  The  time  within 
which  the  court  might  extend  plaintiffs' 
time  had  expired  at  the  date  when  the 
court  made  the  order  upon  the  ex  parte  ap- 
plication of  the  plaintiffs  extending  their 
time  for  80  days,  and  such  order  could  give 
the  plaintiffs  no  rights  in  place  of  those 
which  had  been  lost  by  their  delay.  Plain* 
tiffs  therefore  were  in  default  and  the 
court  was  Justified  in  refusing  to  settle  their 
bill  of  exceptions.  The  order  refusing  to 
settle  said  bill  is  not  appealable,  and  the 
remedy  is  by  mandamus.  Potter  v.  Pigg, 
35  CaL  App.  707,  170  Pac  1066;  Erode  v. 
Goalin,  158  CaL  699,  112  Pac.  280. 

[4]  We  have  discussed  the  question  upon 
its  merits,  because  it  is  linked  with  the 
question  properly  presented  for  our  consid- 
eration upon  this  appeal,  which  is  whether 
or  not  there  has  been  an  abuse  of  discre- 
tion by  the  trial  court  in  refusing  to  grant 
plaintiffs'  motion  to  be  relieved  from  their 
default  We  think  this  motion  was  properly 
denied,  as  the  plaintiffs  made  no  showing 
of  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  As  heretofore  stated,  the 
notice  of  entry  of  judgment  was  served  up- 
on February  18,  1918.  Plaintiffs  then  had 
10  days  within  which  to  prepare  their  bill 
of  exceptions,  or  within  which  to  ask  for 
an  extension  of  time  for  that  purpose  Had 
they  been  diligent  in  guarding  their  rights, 
they  might  have  had  40  days  from  Feb- 
ruary 18th,  which  would  have  allowed  them 
until  March  30th.    It  appears,  also,  that 


And  the  stipulation  setting  the  matter 
down  for  hearing,  which  is  signed  by  the 
attorneys  for  both  parties,  concludes  with 
the  words: 

"This  stipulation  is  made  with  the  under- 
standing that  said  defendant  does  not  waive, 
and  does  hereby  expressly  reserve,  any  and  all 
objections  that  he  may  have  on  account  of 
plaintiffs'  proposed  bill  of  exceptions  in  the 
above-entitled  action  not  having  been  prepared 
and  served  within  the  time  allowed  by  law." 
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Under  these  facts,  It  Is  manifest  that  there 
was  never  any  Intention  to  waive  this  ob- 
jection, and  snch  objection  was  not  waived 
either  in  terms  or  by  implication. 

The  appeal  from  the  order  refusing  to  set- 
tle the  bill  of  exceptions  is  dismissed,  and 
the  order  denying  plaintiffs'  motion  to  be 
relieved  from  their  default  is  affirmed. 

We  concur:  HAVEN,  J.;  BRITTAIN,  J. 


(41  Cal.  App.  34) 

SNOW  v.  HARRIS.   (Civ.  2660.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  1,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  80,  1919.) 

1.  Masteb  and  Sebvakt  &=278(1>— Person- 
al Injury— Evidence— Sufficiency. 

In  a  machinist's  action  for  injuries  by  the 
explosion  of  babbit  metal,  held  that  the  evi- 
dence did  not  show  negligence  on  the  part  of 
the  employer. 

2.  Masteb  and  Servant  «=»265(&)— Injuries 
to  Servant— Presumptions  and  Burden 
of  Proof. 

A  presumption  of  negligence  on  the  part  of 
the  master  does  not  arise  where  a  servant  is 
injured  by  an  explosion  while  babbitting  the 
bearings  of  a  machine. 

8.  Evidence  «=>553(4)  —  Expert  Testimony. 

In  a  servant's  action  for  personal  inju- 
ries, offered  expert  evidence  to  explain  bow  the 
accident  might  have  happened  was  rightfully 
rejected,  where  there  was  no  evidence  of  facts 
upon  which  the  questions  could  be  predicated. 

4.  Evidence  <8=>553(3,  4)  —  Hypothetical 
Questions— Opinion  of  Expert— Necessi- 
ty of  Fact  Basis. 
While  hypothetical  questions  on  which  the 
opinion  of  an  expert  is  to  be  based  may  in- 
clude any  stated  facts  which  the  evidence  tends 
to  prove,  they  must  nevertheless  be  based  on 
facta  which  are  in  evidence,  and  not  upon  mere 
surmise. 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  O.  Gesford,  Judge. 

Action  by  Charles  H.  Snow  against  Jos- 
eph R,  Harris,  for  personal  injuries.  From 
a  judgment  of  nonsuit,  the  plaintiff  appeals. 
Judgment  affirmed. 

Clarence  N.  Riggins,  of  Napa,  for  appel- 
lant. 

Myrick  &  Dee  ring  and  James  Walter  Scott, 
all  of  San  Francisco,  and  Wallace  Ruther- 
ford, of  Napa,  for  respondent. 

KERRIGAN,  J.  This  is  an  appeal  from 
a  judgment  of  nonsuit  in  an  action  for  per- 
sonal injuries. 

The  case  has  already  been  before  the  Su- 
preme Court,  where  it  was  held  that  the 
plaintiff  was  a  casual  employe,  and  therefore 
not  entitled  to  compensation  under  the  Work-  J 
men's  Compensation  Act.   Maryland  Casual- 


ty Co.  v.  Pillsbury,  172  Cal.  748,  lud  Pac 
1031.  Plaintiff  thus  being  relegated  to  an 
action  for  damages,  he  seeks  Judgment 
against  defendant,  by  whom  he  was  em- 
ployed at  the  time  of  the  injury  complained 
of,  alleging  that  defendant  was  negligent  In 
two  particulars:  First,  in  that  he  supplied 
an  Improper  helper,  whose  negligence  con- 
tributed to  the  injury;  second,  that  he 
failed  to  supply  proper  tools  with  which  to 
do  the  work.  To  avoid  the  common-law  de- 
fenses on  the  part  of  the  defendant  of  as- 
sumption of  risk  and  act  of  fellow  servant, 
plaintiff  contends  that  the  provisions  of  sec- 
tion 1  of  the  Roseberry  Act  (Stats.  1911,  p. 
796),  abolishing  these  defenses  and  modifying 
the  defense  of  contributory  negligence,  were 
not  repealed  by  the  Boynton  Act  (Stats.  1913, 
p.  279),  and  that  they  govern  this  action. 

[II  Whether  this  be  true  or  not,  a  discus- 
sion of  the  question  becomes  unnecessary, 
for,  in  the  absence  of  proof  of  negligence, 
defendant  cannot  be  held  liable  for  the  in- 
juries complained  of,  and  we  are  of  the 
opinion  that  the  record  fails  to  show  any 
negligence  whatever  on  the  part  of  the  de- 
fendant The  trial  court  in  granting  a  non- 
suit so  declared,  and  from  a  careful  read- 
ing of  the  record  we  are  of  like  opinion. 

From  the  evidence,  which  is  without  con- 
flict, it  appears  that  the  defendant  was  a 
farmer,  and  among  other  machinery  which 
he  used  in  cultivating  his  land  was  a  cater- 
pillar tractor.  Plaintiff  was  employed  by 
defendant  to  repair  this,  machine,  and  while 
in  the  act  of  babbitting  one  of  its  bearings 
an  explosion  occurred,  and  plaintiff  lost  the 
sight  of  both  his  eyes.  Plaintiff  was  an  ex- 
perienced machinist,  and  had  agreed  to  do 
the  work  at  a  stipulated  price  per  day,  us- 
ing his  own  tools  together  with  those  owned 
by  defendant  On  the  day  of  the  accident 
plaintiff  had  removed  the  boxing  of  the  rear 
axle  of  the  machine,  which  was  separated 
into  two  halves.  After  babbitting  the  low- 
er half  he  cleaned  the  upper  part  with  tools 
and  heat,  placed  the  axle  in  position,  and 
then  made  a  mold  of  cardboard  and  clay 
to  hold  the  molten  metal,  and  caused  the 
box  to  be  heated  by  a  flare  torch  operated 
by  his  helper.  He  then  with  the  assist- 
ance of  this  helper  poured  the  babbitt  metal 
into  a  pour  hole,  and  returned  the  pans 
which  had  contained  the  alloy  to  the  aide 
of  the  forge  close  by.  After  waiting  for  a 
time  sufficient  in  his  opinion  to  allow  the 
metal  to  solidify  he  removed  a  portion  of 
the  dam  he  bad  constructed  to  hold  the 
metal,  and  looked  into  the  pour  hole  to 
inspect  the  result  of  his  work,  when  of  a 
sudden  an  explosion  occurred,  which  threw 
the  molten  metal  upward,  causing  the  in- 
Jury  complained  of.  At  the  time  of  the  ac- 
cident, plaintiff  was  alone  at  the  bearing, 
defendant  not  having  been  present  at  any 
time  during  the  day;  in  fact,  defendant 
J  had  nothing  to  do  with  the  work  either  in 
assisting  or  in  the  giving  of  instructions  as 
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to  the  manner  In  which  it  should  he  done, 
and  nowhere  In  the  evidence  is  there  any- 
thing which  shows  that  the  tools  used  by 
the  plaintiff  contributed  In  any  degree  to 
the  accident.  Plaintiff  had  complete  charge 
of  the  work,  was  experienced  in  babbitting 
bearings,  and  he  testified  that  he  did  not 
know  of  anything  that  the  helper  did  or 
failed  to  do  that  in  any  way  contributed 
to  his  injury.  The  evidence  further  disclos- 
es the  fact  that  babbitt  metal  explodes  when 
brought  in  contact  with  moisture,  and  it  is 
conceded  that  moisture  in  some  form,  ei- 
ther direct  or  indirect,  was  the  cause  of  the 
accident  There  is,  however,  no  evidence 
showing  how  the  moisture  was  produced. 
Plaintiff's  theory  of  the  accident  is  that  the 
helper,  while  holding  the  blow  torch  on  the 
bearing  for  the  purpose  of  heating  it,  neg- 
ligently knocked  a  portion  of  the  damp  clay 
forming  the  dam  into  the  hole.  There  is  no 
evidence,  however,  to  support  this  conten- 
tion. On  the  other  hand,  defendant  suggests 
causes  for  the  presence  of  the  moisture, 
among  which  is  that  the  plaintiff  himself 
might  have  knocked  the  clay  into  the  hole, 
or  that  he  might  have  left  moist  clay  in  the 
box  before  the  pouring  of  the  molten  metal 
commenced.  Varied  as  are  these  different 
theories  of  the  parties,  there  Is  no  evidence 
as  to  the  real  cause  of  the  presence  of  mois- 
ture which  produced  the  explosion,  nor  is 
there  any  evidence  that  the  accident  occurred 
through  any  negligent  conduct  of  the  de- 
fendant. 

[2,  8]  No  presumption  of  negligence  exists 
In  favor  of  plaintiff  by  reason  of  the  mere 
happening  of  the  accident;  and  he  having 
produced  no  proof  of  any  negligence  on  the 
part  of  defendant,  and  the  burden  being  up- 
on him  so  to  do,  it  was  the  duty  of  the  trial 
court  to  grant  the  motion  complained  of. 

Appellant  assigns  as  error  Justifying  a  re- 
versal certain  rulings  of  the  trial  court  re- 
jecting expert  evidence  to  explain  how  the 
accident  might  have  happened.  The  offered 
evidence  was  rightfully  rejected,  for  the  rea- 
son that  there  was  no  evidence  upon  which 
the  questions  could  be  predicated. 

Where,  as  here,  the  evidence  leaves  the 
cause  of  the  accident  uncertain,  and  shows 
that  any  'one  of  several  causes  may  have 
produced  it,  it  Is  not  for  the  jury  to  guess, 
when  there  is  no  satisfactory  foundation  in 
the  testimony  for  a  verdict;  and  sympathy 
for  the  unfortunate  victim  of  the  accident 
does  no|:  Justify  a  departure  from  the  rule 
that  the  burden  rests  upon  the  plaintiff  to 
establish  negligence.  It  Is  not  sufficient  for 
an  employe  to  show  that  the  employer  may 
have  been  negligent  The  evidence  must 
show  the  fact  that  he  was.  If  he  is  unable 
to  do  this  he  fails  In  his  action.  Patton  v. 
Tex.  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct  275, 
45  L.  Ed.  361. 

[4]  While  hypothetical  questions  on  .  which 
the  opinion  of  an  expert  is  to  be  based  may 
include  any  state  of  facts  which  the  evi- 


dence tends  to  prove,  they  must,  neverthe- 
less, be  based  only  on  facts  which  are  in 
evidence.  Graves  v.  Union  Oil  Co.,  173  Pac 
618.  Here  the  hypothetical  questions,  the 
rejection  of  which  is  complained  of,  were 
based  upon  mere  surmise,  and  not  upon  In- 
ferences from  established  facts.  Inferences 
must  be  reasonable,  and  not  possible  con- 
jectures, surmise,  or  speculation. 

Other  questions  do  not  require  considera- 
tion. 

The  judgment  is  affirmed. 


We  concur: 
ARDS,  J. 


WASTE,    P.    J.;  RICH- 


5 480— S  UPEBBE DEA8 


(107  Wash.  24» 

HILLMAN  et  nr.  v.  GORDON  et  aL 
"  (No.  15361.)* 

(Supreme  Court  of  Washington.  May  29, 1919.> 

1.  Appeal  and  Ebbob  «=>480— Appellate 
Jurisdiction — Supersedeas  Bond— Power 
op  Supreme  Court. 

■  Under  Const  art  4,  |  4,  providing  that  the 
Supreme  Court  shall  have  power  to  issue  all 
writs  necessary  and  proper  to  the  complete  ex- 
ercise of  its  appellate  or  revisory  jurisdiction, 
the  court  may,  in  a  proper  case,. fix  the  amount 
of  a  supersedeas  bond  in  an  action  pending  on 
appeal. 

2.  Appeal  and  Ebbob 
Bond— Issuance. 

Where,  after  judgment  debtors  had  made 
considerable  payments  on  the  judgment  they 
petitioned  to  vacate  the  same  on  the  ground 
that  it  had  been  obtained  through  fraud,,  mis- 
take, etc,  and  appealed  from  the  order  denying 
the  petition,  held  under  the  circumstances  that 
the  judgment  debtors  should  be  allowed  to  su- 
persede the  judgment  by  giving  a  bond. 

8.  Appeal  and  Ebbob  <8=>480— Supersedeas 
Bond— Amount. 
Where  judgment  debtors  after  paying  a  por- 
tion of  the  judgment  petitioned  to  vacate  it  on 
the  ground  that  it  was  obtained  through  fraud, 
etc,  held  that  as  if  an  appeal  had  been  taken 
from  the  judgment  originally,  the  statute  would 
have  required  a  supersedeas  bond  in  double  the 
amount  of  the  judgment  the  judgment  debtors, 
in  order  to  supersede  the  judgment  on  appeal 
from  the  order  denying  their  petition  to  va- 
cate, must  give  a  bond  in  double  the  amount 
which  was  unpaid. 

Department  1. 

Original  application  by  &  D.  HHlman 
and  wife  against  E.  M.  Gordon  and  the 
Superior  Court  of  the  State  of  Washington 
In  and  for  King  County,  and  J.  T.  Ronald, 
Judge,  to  have  the  Supreme  Court  fix  the 
amount  of  a  supersedeas  bond,  and  in 
the  alternative  for  a  writ  allowing  the 
Superior  Court  to  sJlow  and  fix  the  amount 
of  the  supersedeas.    Application  granted. 

Carroll  B,  Graves,  of  Seattle,  for  petition- 
era 

Byers  &  Byers  and  Aust  &  Terhune,  ail 
of  Seattle,  for  respondents. 
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.MAIN,  J.  This  la  an  application  to  this  i 
court  to  fix  the  amount  of  a  supersedeas  | 
bond  on  an  appeal  from  a  judgment  or  order 
of  the  superior  court,  and  in  the  alternative 
for  a  writ  directing  the  superior  court  to 
allow  and  fix  the  amount  of  the  supersedeas. 
The  application  is  based  upon  the  following 
facta:  On  the  5th  day  of  January,  1918,  in 
the  superior  court  of  King  county,  in  an  ac- 
tion in  which  E.  M.  Gordon  and  Eva  P. 
Gordon,  his  wife,  were  plaintiffs  and  O.  D. 
Hillman  and  Bessie  Olive  Hillman,  his  wife, 
were  defendants,  a  Judgment  was  entered 
in  favor  of  the  plaintiffs  and  against  the  de* 
fendanta  in  the  sum  of  $44,500,  together 
with  interest  at  the  legal  rate.  Since  the 
entry  of  this  judgment  the  same  has  been  re- 
duced by  credits  in  the  amount  of  $17,139.98, 
leaving  a  balance  due  thereon,  aside  from 
the  interest,  of  $27,360.02. 

After  the  entry  of  this  judgment  and  on 

the  day  of  May,  1918,  the  defendants 

therein  petitioned  the  superior  court  to  va- 
cate the  same  on  the  ground  that  it  had  been 
taken  against  them  through  mistake,  inad- 
vertence, surprise,  and  excusable  neglect  and 
for  fraud  practiced  by  the  plaintiffs  in  ob- 
taining the  judgment  and  because  of  the 
death  of  one  of  the  parties,  to  wit,  Eva  P. 
Gordon,  before  the  judgment  had  been  ren- 
dered. Upon  this  petition  the  matter  came 
on  for  hearing  in  the  superior  court,  and  on 
the  26th  day  of  April,  1919,  an  order  was 
entered  which  denied  and  dismissed  the  peti- 
tion. From  this  order  the  petitioners,  the 
defendants  in  the  original  action,  have  ap- 
pealed. 

They  applied  to  the  superior  court  to  fix 
the  amount  of  the  supersedeas  bond  and  to 
stay  the  proceedings  under  the  Judgment 
sought  to  be  vacated,  pending  the  appeal,  but 
this  the  trial  judge  declined  to  do,  being  of 
the  opinion  that  he  was  without  Jurisdiction 
to  make  such  an  order. 

Prior  to  the  entry  of  the  judgment,  on 
January  5, 1918,  one  of  the  plaintiffs,  Eva  P. 
Gordon,  died  intestate,  leaving  two  minor 
heirs,  and  at  the  time  of  the  rendition  of  the 
judgment  neither  her  personal  representa- 
tives nor  minor  heirs  were  substituted  as 
parties  in  the  action. 

Under  the  judgment  the  plaintiffs  have 
taken  certain  proceedings  to  collect  the  same 
In  this  state  and  in  the  state  of  California. 
The  trial  judge  having  declined  to  fix  the 
amount  of  the  supersedeas,  the  defendants 
in  the  original  action,  the  petitioners  to 
vacate,  applied  to  this  court,  as  above  stated, 
to  fix  the  am  o tint  of  a  supersedeas  bond,  and 
in  the  alternative  for  an  order  directing  the 
superior  court  to  allow  and  fix  the  amount  of 
such  bond. 

[1]  The  first  question  to  be  determined  is 
whether  this  court  has  the  power1  to  fix  such 
a  bond.  The  Constitution  of  the  state  (section 


4  of  article  4),  among  other  things,  provides 
that  this  court  shall  have  power  to  issue  all 
writs  necessary  and  proper  to  the  complete 
exercise  of  its  appellate  or  revisory  Jurisdic- 
tion. Under  this  constitutional  authority  the 
court  may,  in  the  exercise  of  its  discretionary 
power,  in  a  proper  case,  fix  the  amount  of  a 
supersedeas  bond  in  an  action  pending  on 
appeal.  Campbell  Lumber  Co.,  Respondent, 
v.  Deep  River  Logging  Co.,  et  al.,  Appellants, 
68  Wash.  481, 123  Pac.  596. 

[2]  The  court  having  the  power  in  a 
proper  case  to  fix  the  amount  of  a  super- 
sedeas bond,  the  question  arises  whether  the 
facts  presented  make  such  a  case.  In  de- 
termining this  question  we  must  take  into 
consideration  the  effect  upon  the  petitioners 
if  no  bond  should  be  permitted,  and  the 
order  dismissing  the  petition  in  the  superior 
court  should  be  reversed  on  appeal.  We 
must  also  take  into  consideration  the  effect 
upon  the  opposing  parties  If  the  bond  should 
be  authorized  and  the  Judgment  affirmed  on 
appeal.  If  no  bond  should  be  required  and 
the  order  should  be  reversed,  any  proceedings 
under  the  original  judgment  would  be  of  no 
avail.  If  property  had  been  taken  and  sold 
on  execution,  Its  restoration  would  be  neces- 
sary, or  damage  for  such  taking  would  ac- 
crue. This  would  lead,  in  view  of  the  facts 
presented .  by  the  record,  to  litigation  in 
which  it  probably  would  not  be  possible  to 
put  the  parties  in  statu  quo,  and  the  remedy 
by  damages  would  not  be  certain  and  sure. 
On  the  other  hand,  if  the  supersedeas  bond 
Is  allowed  and  the  judgment  is  affirmed,  the 
plaintiffs  in  the  original  action  will  be  amply 
protected,  and  their  recovery  upon  the  judg- 
ment is  made  certain.  The  delay  would  be 
compensated  by  the  legal  rate  of  Interest 
upon  the  amount  of  the  judgment  still  un- 
paid. 

[S]  It  therefore  appears  to  us  that  In  the 
interests  of  Justice  the  situation  calls  for  the 
granting  of  a  supersedeas  order  which  will, 
as  near  as  possible,  preserve  the  status  quo 
of  the  parties  until  the  appeal  from  the  order 
denying  the  petition  to  vacate  can  be  deter- 
mined. As  to  the  amount  of  the  bond,  we 
think  this  should  be  In  the  sum  of  $54,720.04, 
which  is  double  the  amount  of  the  balance 
due  on  the  judgment  exclusive  of  interest 

The  effect  of  allowing  the  supersedeas  Is 
to  stay  any  proceedings  looking  to  the  collec- 
tion of  the  judgment,  which  wast  for  the  re- 
covery of  money.  Had  an  appeal  been  taken 
from  the  original  judgment  the  statute  would 
require  a  bond  in  double  the  amount  thereof. 
The  defendants,  having  petitioned  for  the 
vacation  of  the  Judgment  and  appealed  from 
the  order  denying  the  relief  there  sought.  It 
does  not  seem,  should  be  placed  in  a  more 
advantageous  position  with  reference  to  the 
amount  of  the  bond  than  they  would  hare 
been  had  they  taken  a  direct  appeal.  If  the 
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petitioners  were  only  asking  to  be  relieved 
of  the  judgment  to  the  extent  of  the  value  of 
the  property  upon  which  execution  had  been 
levied,  a  different  .question  as  to  the  amount 
of  the  bond  would  be  presented. 

In  view  of  the  disposition  here  made  of 
the  matter,  It  la  unnecessary  to  consider  or 
determine  the  other  questions  presented  upon 
the  argument 

It  Is  therefore  ordered  that  the  petition- 
ers shall  have  the  right  to  stay  the  Judgment 
by  filing  in  the  office  of  the  clerk  of  the 
superior  court,  within  five  days  after  receiv- 
ing notice  of  this  order,  a  bond  in  the  penal 
sum  of  $54,720.04,  properly  conditioned,  as 
a  supersedeas  and  stay  bond. 

OHADWICK,   C.   J.,   and  MITCHELL, 
FULLERTON,  and  TOLMAN,  JJ„  concur. 


(106  Wash.  218) 

KAVAPIAN  v.  SEATTLE  BASEBALL  CLUB 
ASS'N.   (No.  14867.) 

(Supreme  Court  of  Washington.  May  31, 1910.) 

Theaters  and  Shows  Injtjbt  to  Bass- 

ball  Spectators. 
Where  a  patron  of  a  ball  park,  when  he 
could  have  chosen  among  a  number  of  vacant 
seats  in  the  screened  portion  of  the  grand  stand, 
back  of  the  home  plate,  took  a  seat  without  a 
screen  before  it,  and  was  injured  by  a  ball, 
he  cannot  recover,  having  been  negligent  or 
having  assumed  the  risk. 

Mitchell,  Tolman,  and  Main,  JJ*  dissenting. 
En  Banc. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frater,  Judge. 

On  rehearing.  Former  opinion  overruled, 
and  Judgment  below  reversed,  and  cause  dis- 
missed. 

For  former  opinion,  see  177  Pac  776. 

J.  Y.  C.  Kellogg  and  Robert  L.  Blewett, 
both  of  Seattle,  for  appellant 

Beynolds  &  Harroun,  J.  Speed  Smith,  and 
Will  H.  Merritt,  all  of  Seattle,  for  respond- 
ent 

PER  CURIAM.  Upon  a  rehearing  of  this 
case  a  majority  of  the  court  is  of  the  opinion 
that  the  conclusion  arrived  at  in  the  depart- 
mental opinion  is  incorrect  177  Pac.  776. 
The  facts  In  the  case  show  that  the  respond- 
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ent  entered  the  grand  stand  owned  and  op- 
erated by  appellant  during  the  progress  of  a 
baseball  game;  that  he  was  familiar  with  the 
manner  in  which  baseball  games  are  conduct- 
ed, having  been  a  frequent  spectator  thereof ; 
that  the  grand  stand  had  a  screen  in  front  of 
a  portion  of  it  back  of  the  home  plate,  and 
that  in  this  screened  portion  there  were  a 
great  number  of  vacant  seats,  any  of  which 
he  was  entitled  to  take  under  his  admission 
ticket;  that  he  voluntarily  took  a  seat  out- 
side of  the  screened  area,  and  that  having 
gone  there  to  see  a  baseball  game,  it  must  be 
true  that  before  many  minutes  had  elapsed 
he  became  conscious  of  the  fact  that  between 
him  and  the  balls  no  screen  existed,  if  he  was 
not  aware  of  that  fact  at  the  very  moment  of 
taking  his  seat  Conscious  of  the  fact  that 
balls  are  very  often  hit  "foul"  and  that  wild 
throws  sometimes  result  In  the  ball  falling 
among  the  spectators,  and  conscious  of  the 
fact  that  there  was  no  protection  between  the 
balls  and  himself,  he  continued  to  occupy  a 
seat  in  that  unscreened  portion  until  he  re- 
ceived his  injury. 

It  matters  not  whether  one  designates  his 
act  In  this  regard  contributory  negligence  or 
views  It  as  In  the  nature  of  assumption  of 
risk,  the  result  Is  the  same.  The  place  In 
which  he  could  have  taken  a  seat  would  have 
fully  protected  him  against  the  ordinary  and 
usual  hazards  incident  to  witnessing  the 
game  in  question,  but  he  chose  to  sit  else- 
where and  substitute  for  that  safety  the  com- 
pensating facility  of  vision. .  If  there  was  a 
chance  of  danger  the  respondent  voluntarily 
took  it  Having  purchased  a  ticket  which  of- 
fered him  a  choice  of  two  positions,  he  with 
full  knowledge  of  the  risk  of  injury,  chose 
the  more  dangerous  position.  The  view  here 
expressed  would  seem  to  be  .supported  by  the 
following  cases:  Blakeley  v.  White  Star 
Line,  154  Mich.  636,  118  N.  W.  482,  10  L.  R. 
A.  (N.  S.)  772,  120  Am.  St  Rep.  406;  Crane  v. 
Kansas  City  Baseball  &  Exh.  Co.,  168  Ma 
App.  301,  153  S.  W.  1076 ;  Wells  v.  Minneap- 
olis Baseball  &  Athletic  Ass'n,  122  Minn. 
327,  142  N.  W.  706,  46  L.  R.  A.  (N.  S.)  606. 
Ann.  Cas.  1014D,  022. 

The  Judgment  of  the  lower  court  is  revers- 
ed and  the  cause  dismissed. 

MITCHELL,  J.  I  adhere  to  the  views  ex- 
pressed in  the  former  opinion  in  this  case, 
and  therefore  dissent 

TOLMAN  and  MAIN,  J  J.,  concur. 
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PRINS  ▼.  HOLLAND-NORTH  AMERICA 
MORTGAGE  CO.    (No.  14889.) 

(Supreme  Court  of  Washington.  May  28, 1919.) 

Libel  and  Slander  <S=>25— Publication— 
Letter  Mailed  fbom  One  Branch  Office 
of  Corporation  to  Another. 
For  a  corporation,  acting  through  one  of  its 
agents  or  representatives,  to  send  a  libelous 
communication  to  another  of  its  agents  or  rep- 
resentatives, as  when  it  writes  a  libelous  let- 
ter at  one  of  its  branch  offices  and  mails  it 
to  another,  cannot  be  a  publication  of  the  li- 
bel by  the  corporation,  since  it  is  but  com- 
municating with  itselt 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  R.  Prins  against  the  Holland- 
North  America  Mortgage  Company.  From 
judgment  of  dismissal  with  prejudice,  plain- 
tiff appeals.  Affirmed. 

Fred  W.  Catlett,  of  Seattle,  for  appellant 
Ballinger,  Battle,  Hulbert  ft  Shorts,  of 
Seattle,  for  respondent 

FULLERTON,  J.  The  action  is  for  libel. 
The  defendant  is'  a  corporation  organized  un- 
der the  laws  of  the  kingdom  of  the  Nether- 
.  lands,  having  its  principal  office  at  Gorinchem 
therein.  It  is  engaged  in  the  business  of 
loaning  money  on  first  mortgage  security.  It 
has  a  branch  office  at  Seattle,  In  this  state, 
of  which  the  plaintiff  was  formerly  sole  man- 
ager, and  at  the  time  of  -  the  publication 
claimed  to  be  libelous  was  co-manager  with 
one  Wabeke.  The  publication  complained  of 
is  a  letter  written  by  the  defendant  at  its 
main  office  and  sent  to  its  branch  office  at 
Seattle.  The  letter  was  written  in  the  Dutch 
language,  and,  as  translated  in  the  complaint, 
reads  as  follows : 

"Gorinchem,  Oct  17,  1916. 

"Holland-North  America  Mortgage  Co.,  Seat- 
tle— Gentlemen:  No.  65.  The  accountant  has 
finished  the  profit  and  loss  account  over  the 
first  half  year.  The  result  is  very  regrettable, 
as  you  can  see  from  inclosed  copy.  The  profit 
only  amounts  to  Fl.  895.10.  This  bad  result 
must  be  ascribed  wholly  and  totally  to  the  little 
activity  in  the  investing  of  the  moneys  in  Amer- 
ica during  the  first  half  year. 

"If  a  considerable  amount  is  not  very  soon 
placed  on  first  mortgage,  the  loss  by  Dec  31 
next  will  be  considerable.  Nearly  the  total 
amount  of  the  issue  is  yet  to  be  loaned  out; 
this  causes  us  loss  of  interest  of  nearly  4%  per 
annum,  and  thia  is  the  cause  of  the  big  loss  we 
now  have  to  expect  It  looks  to  us  that  al- 
though there  are  many  good  deals  that  could 
have  been  made,  we  have  failed  to  have  a  good 
organization.  De  Noord  Amerikaasche  Hyp. 
Bank  at  Leeuwarden,  which  has  placed  this 
year  a  considerable  greater  amount  of  bonds 


than  we  have,  is  now  again  advertising  that  it 
is  selling  5%%  bonds.  This  it  certainly  would 
not  do,  if  it  still  had  considerable  sums  for  in- 
vestment 

"We  trust  however,  that  our  business  is 
now  being  conducted  with  a  firm  hand  in  the 
right  path,  and  we  soon  shall  receive  reports 
about  investments.    With  very  great  interest 
we  are  looking  forward  to  this. 
"Respectfully, 
"Holland-Noord  Amerika  Hypotheekbank, 
"(Copy.)     F.  Fernhout— B.  CooL" 

The  letter  was  received  at  the  branch  office 
at  Seattle  in  due  course,  and  was  read  by 
Wabeke  and  a  bookkeeper  in  the  office,  both 
of  whom  understood  the  Dutch  language. 
No  other  publication  of  the  libel  Is  set  forth 
in  the  complaint 

In  his  complaint  the  plaintiff  set  forth  his 
relation  with  the  defendant  his  sole  manage- 
ment of  the  business  in  America  during  the 
period  spoken  of  in  the  letter,  averred  that 
the  letter  was  written  with  malice,  that  it 
was  false  and  defamatory,  and  by  innuendo 
sought  to  show  that  it  charged  him  with  neg- 
lect of  duty,  want  of  capacity,  and  breach  of 
trust  and  hence  was  per  se  libelous. 

To  the  complaint  the  defendant  interposed 
a  demurrer,  which  the  trial  court  sustained. 
The  appellant  elected  to  stand  upon  the  com- 
plaint whereupon  the  court  entered  a  judg- 
ment of  dismissal  with  prejudice.  The  plain- 
tiff has  appealed. 

The  ground  upon  which  the  trial  court 
rested  its  judgment  does  not  appear  In  the 
record.  It  would  seem,  however,  that  the 
judgment  can  be  justified  on  any  one  of  sev- 
eral grounds.  Since  We  have  concluded  there 
was  no  publication  of  the  libel,  within  the 
meaning  of  the  rule  relating  to  such  publica- 
tions, this  is  the  only  question  we  shall  dis- 
cuss. 

Publication  of  a  libel  is  the  communication 
of  the  defamatory  matter  to  some  third  per- 
son or  persons.  Here  the  communication  was 
sent  from  the  main  office  of  the  company  to 
its  branch  office.  Until  the  appellant  him- 
self spread  the  letter  broadcast  to  the  world, 
it  does  not  appear  from  the  complaint  that  it 
was  exhibited  to  any  one  other  than  the 
officers  and  employes  of  the  respondent  com- 
pany, whose  very  duties,  m  the  conduct  of 
the  ordinary  business  of  the  company, 
brought  them  in  contact  with  it.  Agents  and 
employes  of  this  character  are  not  third  per- 
sons in  their  relations  to  the  corporation, 
within  the  meaning  of  the  laws  pertaining  to 
the  publication  of  libels.  For  the  time  being, 
they  are  a  part  and  parcel  of  the  corporation 
itself,  so  much  so,  indeed,  that  their  acts 
within  the  limits  of  their  employment  are 
the  acts  of  the  corporation.  For  a  corpora- 
tion, therefore,  acting  through  one  of  its 
agents  or  representatives,  to  send  a  libelous 
communication  to  another  of  its  agents  or 


>For  other  case*  tee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezw 


Digitized  by 


Google 


•) 


PRINS  t.  HOLLAND-NORTH 

(181 


representatives,  cannot  be  a  publication  of 
the  libel  on  the  part  of  the  corporation.  It 
is  but  communicating  with  itself.  The  cor- 
poration can  act  only  through  officers  and 
agents,  and  the  officers  and  agents  author- 
ised to  act  for  It  are  as  much  a  part  of  the 
corporation  at  one  place  as  at  another,  and 
the  receipt  or  perusal  of  the  letter  by  the  cor- 
poration officers  and  agents  at  Seattle  was  as 
much  the  act  of  the  corporation  as  was  the 
writing  of  the  letter  by  an  officer  or  agent  at 
the  place  of  origin  of  the  letter.  It  la  not 
the  publication,  of  a  libel  for  a  person  to 
write  and  mail  a  libelous  letter  to  the  person 
libeled,  If  be  gives  It  no  further  publication, 
and  for  a  much  stronger  reason  it  is  not  a 
publication  of  a  libel  for  one  person  to  write 
a  libelous  letter  to' himself,  which  he  exhibits 
to  no  other  person.  It  must  follow  that  a 
corporation,  although  It  can  act  only  through 
officers  and  agents,  is  not  guilty  of  publishing 
a  libel,  when  It  writes  a  libelous  letter  at 
one  of  Its  branch  offices  and  malls  It  to  an- 
other. 

We  are  aware  that  the  foregoing  principle 
has  not  met  with  uniform  approval.  It  is  the 
rule  announced,  as  we  read  the  case,  in  Owen 
v.  Ogllvle  Pub.  Co.,  82  App.  Div.  465,  63  N.  T. 
Supp.  1033.  There  It  was  said : 

"The  law  is  elementary  that  there  can  be  no 
libel  without  a  publication  of  the  libelous  mat- 
ter. We  may  assume  that  this  letter  was  li- 
belous. Was  there  a  publication  of  it  by  the 
corporation,  within  the  meaning  of  the  law? 
Ordinarily,  when  a  letter  is  written  and  deliver- 
ed to  a  third  person,  with  the  intent  and  ex- 
pectation that  it  shall  be  read  by  such  person, 
and  it  is  actually  read,  the  publication  is  com- 
plete. Toumans  v.  Smith,  153  N.  T..  214,  47 
N.  E.  265.  Has  such  rule  application  to  the 
facts  of  this  case?  The  letter  was  dictated  to 
a  stenographer,  and  was  by  her  copied  out, 
was  signed  by  the  manager,  was  then  inclosed 
in  an  envelope,  and  sent  by  mail  to  the  address 
of  the  plaintiff.  It  may  be  that  the  dictation 
to  the  stenographer  and  her  reading  of  the  let- 
ter would  constitute  a  publication  of  the  same 
by  the  person  dictating  it,  if  the  relation  exist- 
ing between  the  manager  and  the  copyist  was 
that  of  master  and  servant,  and  the  letter  be 
held  not  to  be  privileged.  Such,  however,  was 
not  the  relation  of  these  persons.  They  were 
both  employed  by  a  common  master,  and  were 
engaged  in  the  performance  of  duties  which 
their  respective  employments  required.  Under 
such  circumstances,  we  do  not  think  that  the 
stenographer  is  to  be  regarded  as  a  third  per- 
son, in  the  sense  that  either  the  dictation  or 
the  subsequent  reading  can  be  regarded  as  a 
publication  by  the  corporation.  It  was  a  part 
of  the  manager's  duty  to  write  letters  for  the 
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corporation,  and  it  was  the  duty  of  the  ste> 
nographer  to  take  such  letter  in  shorthand,  copy 
it  out,  and  read  It  for  the  purpose  of  correc- 
tion. The  manager  could  not  write  and  pub- 
lish a  libel  alone,  and  we  think  he  could  not 
charge  the  corporation  with  the  consequences 
of  this  act,  where  the  corporation,  in  the  ordi- 
nary conduct  of  its  business,  required  the  ac- 
tion of  the  manager  and  the  stenographer  in 
the  usual  course  of  conducting  its  correspond- 
ence. The  act  of  both  was  joint,  for  the  cor- 
poration cannot  be  said  to  have  completed  the 
act  which  it  required  by  the  single  act  of  the 
manager,  as  the  act  of  both  servants  was  neces- 
sary to  make  the  thing  complete.  The  writing 
and  the  copying  were  but  parts  of  one  act;  i. 
e.,  the  production  of  the  letter.  Under  such 
conditions  we  think  the  dictation,  copying,  and 
mailing  are  to  be  treated  as  only'  one  act  of  the 
corporation;  and,  as  the  two  servants  were 
required  to  participate  in  it,  there  was  no  pub- 
lication of  the  letter,  in  the  sense  in  which  that 
term  is  understood,  by  delivery  to  and  reading 
by  a  third  person.  There  was,  in  fact,  but  one 
act  by  the  corporation,  and  those  engaged  in 
the  performance  of  it  are  not  to  be  regarded  as 
third  parties,  but  as  common  servants  engaged 
in  the  act" 

In  GambriU  t.  Schooley,  93  Md.  48,  48  Atl. 
730,  52  L.  R.  A.  87,  86  Am.  St  Rep.  414,  the 
case  Is  commented  upon  and  the  doctrine  dis- 
approved. The  precise  question,  however, 
was  not  before  the  court ;  the  question  there 
being  whether  the  dictation  of  a  libelous  let- 
ter by  an  individual  defendant  to  a  stenogra- 
pher in  his  employ  was  a  publication  of  the 
letter  by  the  person  who  dictated  it  If  the 
court  adheres  to  this  doctrine  when  the  ques- 
tion is  squarely  before  It  seemingly  It  must 
also  hold  that  the  very  act  of  writing  the  let- 
ter Is  a  publication,  since  the  writer  of  neces- 
sity must  act  as  the  agent  of  the  corporation,, 
and  clearly  he  is  no  more  or  no  less  an  agent 
of  the  corporation  than  Is  a  stenographer 
employed  by  it  The  powers  of  certain  offi- 
cers and  agents  of  a  corporation  with  refer- 
ence to  Its  business,  ft  Is  true,  may  be  more 
extended  than  are  the  powers  of  others;  but, 
when  each  acts  in  his  line  of  duty  to  the  com- 
mon employer,  plainly  the  acts  of  the  one  are 
to  be  accorded  the  same  legal  effect  as  the 
acts  of  the  other. 

The  cases  cited  from  this  court  we  need' 
not  review.  None  of  them  touch  upon  the 
question  here  for  determination;  much  less 
do  they  require  a  contrary  conclusion. 

The  judgment  Is  affirmed. 

HOLCOMB,  MAIN,  MOUNT,  and  PAR- 
KlfiR,  J  J.,  concur. 
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BRANDT  t.  NORTHERN  PAC.  BY.  CO. 
(No.  14957.) 

(Supreme  Court  of  Washington.    May  31, 
1919.) 

En  Banc. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  177  Pac  806. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adheres  to  the 
opinion  heretofore  filed  herein  as  reported 
in  177  Pac  806)  and  for  the  reasons  there 
stated,  the  judgment  Is  affirmed. 


(107  Wash.  178) 

DAVIS  r.  PENDBASS.    (No.  15215.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

Landlord  and  Tenant  <$=>290(1)  —  Unlaw- 
ful Detainee  —  Default  in  Payment  of 
Bent. 

A  lessor  could  prosecute  and  maintain  an 
action  of  unlawful  detainer  against  his  lessee 
in  default  in  the  payment  of  the  monthly  rental. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  C.  M.  Easterday,  Judge. 

Action  by  W.  E.  Davis  against  P.  P.  Pen- 
drass.  From  judgment  for  plaintiff,  defend* 
ant  appeals.  Affirmed. 

E.  W.  Eisenhower  and  Henry  Conger,  both 
of  Tacoma,  for  appellant 
J.  H.  Gordon,  of  Tacoma,  for  respondent 

MACKINTOSH,  J.  Respondent  is  seeking 
to  recover  possession  of  a  20-acre  tract  of 
land  in  this  action  of  unlawful  detainer,  and 
is  asking  judgment  for  rent  which  it  is  al- 
leged is  in  arrears.  The  complaint  states  that 
the  respondent  is  the  owner  of  the  land  in 
question,  and  that  in  April,  1917,  he  rented 
the  land  to  appellant  at  a  monthly  rental,  in 
the  payment  of  which  the  defendant  has  de- 
faulted. The  appellant  in  his  answer  affirma- 
tively alleges  that  be  is  in  possession  of  the 
tract  in  question,  not  as  tenant  of  the  re- 
spondent but  by  virtue  of  a  contract  of  pur- 
chase made  by  the  respondent's  predecessor 
In  interest 

As  stated  by  the  appellant  this  question 
resolves  itself  into  one  of  fact  namely:  Did 
the  relationship  of  landlord  and  tenant  exist 
between  the  parties  to  this  action?  Thus  the 
appellant  contends  that  at  all  times  he  was 
in  possession  of  the  land  under  the  original 
contract  of  purchase,  which  had  never  been 
canceled  by  either  of  the  original  contrac- 
tors, or  by  the  respondent,  and  that  there- 


fore the  appellant  had  never  become  respond- 
ent's tenant  , 

It  is  unnecessary  to  review  the  testimony 
upon  this  issue,  which  testimony  is  in  sharp 
conflict  the  reading  of  which,  however,  has 
convinced  us  that  the  trial  court  was  correct 
In  arriving  at  the  conclusion  that  the  appel- 
lant was  In  possession  of  the  land  as  re- 
spondent's tenant,  and  therefore  the  respond- 
ent was  entitled  to  prosecute  his  action,  and 
the  judgment  in  his  favor  was  correct  and 
is  hereby  affirmed. 

CHAD  WICK,  C.  J.,  and  MAIN,  TOLMAN, 
and  MITCHELL,  JJ„  concur. 


(107  Wash,  m 

SWAFFOBD  v.  LEVINS  et  ux.  (No.  15289.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

Appeal  and  Ebbob  <8=>1002— Beview— Fihd- 
inos  or  Jubt— Disputed  Facts. 
Findings  of  jury  as  to  disputed  facts  will 
not  be  disturbed  on  appeal 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Calvin  S.  Hall,  Judge. 

Action  by  L.  B.  Swafford  against  Harry  Le- 
vine  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Cassias  E.  Gates,  of  Seattle,  for  appellants. 
Flick  &  Paul,  of  Seattle,  for  respondent 

HOLCOMB,  J.  Bespondent,  Swafford,  was 
employed,  as  he  alleges,  from  January  15  to 
May  15,s1916,  In  performing  certain  services 
for  appellant  Levlne.  For  these  services,  he 
alleges,  it  was  agreed  that  he  was  to  receive 
$200  a  month,  and  for  the  failure  of  appellant 
to  pay  such  sum  he  brought  this  action  on 
account  of  balance  of  wages  and  expenses  due 
him.  Appellant  defended  in  the  court  below 
on  the  ground  of  payment  and  release,  and  In 
support  of  that  contention  presented  the  fol- 
lowing purported  receipt: 

"Agreement 

"For  and  in  consideration  of  $153  to  me  in 
hand  paid  this  day  by  the  Carnation  Lumber 
&  Shingle  Company,  L.  H.  Burnett  and  Harry 
Levin,  I,  the  undersigned  do  hereby  release  and 
discharge  the  said  Carnation  Lumber  and  Shin- 
gle Company,  a  corporation,  L.  H.  Burnett  and 
Harry  Levin  from  any  and  all  claims  of  any 
and  every  kind  whatsoever,  whether  for  money 
or  otherwise  which  I  hare  or  might  have  against 
said  company  and  individuals. 

"Signed  at  Seattle,  Washington,  this  6th  day 
of  March,  1917.     [Signed]  L.  B.  Swafford. 

"Witnessed." 

The  case  was  tried  to  the  court  with  a  Jury 
and  resulted  in  a  verdict  for  the  plaintiff  in 
the  sum  of  $670. 
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The  gist  of  the  respondent's  claim  In  the 
court  below  was  that  he  was  employed  to 
look  up  mill  sites,  to  cruise  lands,  and  to  se- 
lect machinery  for  a  proposed  shingle  null, 
location  of  which  had  not  then  been  deter- 
mined upon.  It  la  admitted  that  after  going 
oyer  various  tracts,  appellant  Levine  took  an 
option  on  a  mill  and  certain  timber  adjacent, 
on  the  recommendation  of  Swafford,  which 
option  was  superseded  by  a  lease  of  the  mill 
by  a  corporation  in  which  Levine  was  virtual- 
ly a  half  owner. 

Save  for  this  general  outline  the  evidence  is 
in  direct  conflict.  As  to  the  receipt  above 
mentioned,  Swafford  made  two  assertions: 

(1)  That  it  was  fraudulently  obtained;  and 

(2)  that  the  instrument  had  been  pleaded  in 
another  suit  between  the  same  parties,  and 
the  amount  therein  deducted  from  the  Judg- 
ment awarded  Swafford,  and  hence  could  not 
be  properly  used  as  an  offset  in  this  cause. 
The  jury  apparently  found  as  to  the  fact,  and, 
as  we  have  seen,  rendered  verdict  for  Swaf- 
ford with  knowledge  of  this  instrument  and 
the  diverse  evidence  regarding  same  on  be- 
half of  the  parties. 

There  is  nothing  before  us  but  disputed 
facts,  and  we  shall  not  presume  to  disturb  the 
findings  of  a  jury  which  heard  and  saw  the 
witnesses.  The  position  of  this  court  has 
been  very  definitely  stated  upon  the  question 
of  reviewing  the  findings  of  a  jury  in  a  uon- 
flict  of  fact,  and  we  shall  not  depart  from 
that  position  in  this  case.  McKenzie  v.  North 
Coast  Colliery  Co.,  68  Wash.  495,  104  Pac. 
801,  28  L.  R.  A.  (N.  S.)  1244 ;  Merrill  v.  John 
B.  Stevens  ft  Co.,  61  Wash.  28,  112  Pac.  363, 
Ann.  Cas.  1912B,  1011;  Auwarter  v.  Kroll,  89 
Wash.  347,  154  Pac.  438;  Willett  v.  Seattle, 

96  Wash.  632, 165  Pac.  876 ;  Gray  v.  Hlckey, 

97  Wash.  278  166  Pac.  625. 

Judgment  on  the  verdict  will  be  affirmed. 

CHAD  WICK,  C.  J.,  and  MOUNT,  FULL- 
ERTON,  and  PARKER,  JJ.,  concur. 


(107  Wash.  116) 

DELBOSCO  v.  NORTHERN  PAO.  RT.  CO. 
(No.  15125.) 

(Supreme  Court  of  Washington.  May  28, 1919.) 

1.  Railroads  «=>276(3)  —  In  just  to  Tres- 
passing Boy  Riding  on  Cabs. 

Where  a  boy  attempted  to  board  a  car  and 
was  injured  when  train  was  started  by  train- 
men, who  did  not  see  him,  the  railroad  com- 
pany, was  not  liable,  although  it  knew  that 
boys  had  the  habit  of  trespassing  on  its  unfenced 
tracks. 

2.  Railroads  <8=>282(2)  —  Irjuht  to  Tres- 
passing Bot — Complaint — Issues. 

Under  a  complaint  for  injuries  to  a  boy  al- 
leging that  defendant  railroad  permitted  chil- 


dren upon  its  right  of  way,  and  that  its  em- 
ployes, seeing  the  boy  attempting  to  ride  on  a 
car,  started  train  without  notice,  evidence  of 
an  ordinance  requiring  right  of  way  to  be 
fenced  is  inadmissible,  especially  where  it  is 
doubtful  whether  ordinance  was  in  force. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action,  by  Louise  Delbosco,  as  guardian  ad 
litem  of' John  Llevore,  a  minor,  against  the 
Northern  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Pruyn  ft  Hoeffler,  of  Ellensburg,  and  Grin- 
stead  &  Laube,  of  Seattle,  for  appellant 
C  H.  Winder,  of  Seattle,  for  respondent 

MACKINTOSH,  J.  The  main  line  of  the 
Northern  Pacific  Railway  passes  in  a  gen- 
eral easterly  and  westerly  direction  through 
the  corporate  limits  of  the  city  of  Cle  Elum, 
in  this  state.  The  company  also  maintains 
yards  within  the  same  corporate  limits  ap- 
proximately 1%  miles  in  length.  For  a  space 
of  practically  a  mile  there  is  a  large  amount 
of  trackage  paralleling  the  main  track — 16 
parallel  tracks  to  be  exact  These  tracks 
are  numbered;  the  2  northernmost  tracks  be- 
ing Nos.  15  and  16.  In  this  entire  area  there 
Is  but  one  public  crossing.  Contiguous  to  the 
yard  trackage  are  dwellings  and  a  school- 
house,  and  adjacent  to  certain  parts  thereof 
is  dense  undergrowth.  It  appears  that  the 
public  have  for  years  crossed  the  tracks  at 
any  point  suited  to  individual  convenience; 
there  being  no  fence  or  other  obstruction  to 
such  passage.  Paths  had  been  worn  leading 
to  the  railway  grade,  but  there  were  no  de- 
fined paths  across  the  grade  and  the  tracks 
themselves. 

On  June  23,  1917,  in  the  afternoon,  John 
Lievore,  a  boy  nine  years  of  age,  came  upon 
a  path  from  the  north  of  the  tracks,  with  a 
companion  of  about  the  same  age  while  cars 
to  which  an  engine  was 'attached  were  stand- 
ing on  track  No.  15.  He  walked  along  track 
16  for  a  short  distance,  and  then,  leaving  his 
companion,  crossed  to  track  15  and  proceed- 
ed to  get  upon  one  of  the  cars  there  standing, 
grasping  the  handirons  on  the  side  of  the 
car,  and  was  attempting  to  place  his  feet  in 
the  iron  stirrup  when  the  train  started.  The 
jerk  threw  him  from  the  car,  whereby  he 
sustained  injuries,  the  subject  of  this  suit 

At  the  trial  In  the  superior  court  for  King 
county  the  appellant  predicated  his  case 
upon  the  theory  that  conceding  the  boy  to 
he  a  trespasser,  nevertheless  the  company 
was  so  negligent  as  to  render  it  liable  in 
damages.  The  negligence  consisted,  it  was 
there  urged  and.  Is  here  argued,  of  two 
phases:  First  that  the  trainmen  in  charge 
of  the  train  from  which  the  boy  was  thrown 
were  not  or  should  not  have  been  ignorant  of 
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the  boy's  attempt  to  board  the  car;  and,  sec- 
ond, the  failure  of  the  company  to  maintain 
a  fence  on  that  portion  of  its  right  of  way. 
To  this  the  respondent  replies  that  it  was 
not  the  duty  of  the  trainmen,  in  these  cir- 
cumstances, to  keep  watch  for  trespassing 
children,  and  that  the  absence  of  a  fence 
upon  the  right  of  way  was  at  the  order  of 
the  city  authorities  of  Cle  Elum,  averring 
that  it  is,  and  has  always  been,  ready  and 
willing  to  erect  an  adequate  fence -thereon. 

[1]  There  is  considerable  evidence  in  the 
record  as  to  the  trespassing  of  children  on 
the  company's  tracks.  It  will  be  conceded 
that  the  gist  of  this  evidence  is  that  It  was 
well  known  to  the  authorities  of  the  city 
of  Cle  Elum  and  of  the  railroad  company, 
and  that  efforts  were  made  from  time  to 
time,  by  way  of  warning  and  some  arrests,  to 
deter  this  form  of  trespassing.  The  appellant 
contends  that  this  situation  presented  a 
question  as  to  how  much  the  duty  of  a  rail- 
road crew  towards  trespassing  children  was 
qualified  by  such  situation,  arguing  that  it 
placed  upon  the  crews  the  burden  of  deter- 
mining, before  starting  their  trains,  whether 
or  not  any  children  were  boarding  them  or 
had  boarded  them.  There  is  no  testimony 
that  the  crew  saw  the  boy;  the  obligation 
sought  to  be  enjoined  upon  the  respondent 
being  that  its  crew  should  have  seen  him. 
In  other  words,  there  was  no  wanton  injury. 
The  company  was  not  obliged  to  employ  men 
to  keep  boys  from  trying  to  ride  on  the  cars ; 

"As  wide  a  range  as  the  decisions  of  courts 
have  taken  on  this  interesting  subject,  no  court, 
to  my  knowledge,  has  gone  so  far  as  to  hold 
that  railroad  companies  are  the  absolute  in- 
surers of  the  life  and  limbs  of  boys  who,  against 
their  express  commands,  insist  upon  trespass- 
ing upon  their  property;  and  to  sustain  Ibis 
case  would,  in  my  opinion,  go  that  far.  The 
only  way  the  company  could  prevent  this  would 
be  to  keep  a  sufficient  number  of  guards  to 
detect  boys  in  their  attempts  to  board  the  cars 
or  engines.  If  the  presence  of  the  boy  on  the 
engine  or  cars  had  been  brought  to  the  knowl- 
edge of  the  operators  of  the  engine,  it  is  plain 
that  their  duty  would  have  been  to  have  pro- 
tected him  from  harm,  no  matter  how  great  his 
negligence  might  have  been.  The  testimony 
shows  that  they  did  not  see  the  boy  on  the 
engine,  and  did  not  know  that  he  was  there; 
for,  by  reason  of  bis  location  on  the  footboard 
of  the  engine,  the  engineer,  in  the  performance 
of  his  ordinary  duties,  could  not  have  seen 
him."  O.  R.  &  N.  Co.  v.  Egley,  2  Wash.  409, 
26  Pac.  073,  26  Am.  St  Rep.  860;  Clark  v. 
N.  P.  Ry.,  29  Wash.  139,  69  Pac.  636,  59  L. 
R.  A.  508;  Johnson  v.  Great  Northern  Ry., 
49  Wash.  98,  94  Pac.  895;  Kroeger  v.  Grays 
Harbor  Construction  Co.,  83  Wash.  68,  145 
Pac.  63;  Shafer  v.  Tacoma  Eastern  Ry.  Co., 
91  Wash.  104,  157  Pac.  485,  L.  R.  A.  1916F, 
114  ;  Thompson,  Negligence,  vol.  2,  |  1825; 
White,  Personal  Injury  on  Railroads,.  voL  2, 
f  1102.  ' 

The  crew  was  performing  its  duty  and  In 
proper  positions  where  its  members  could  not 
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see  the  boy  coming  upon  the  right  of  way, 
and  had  therefore  no  opportunity  to  antici- 
pate that  he  was  about  to  attempt  to  climb 
onto  the  cars.  The  train  was  being  proper- 
ly handled,  and  the  respondent  cannot  be 
held  to  the  duty  of  operating  it  for  the  con- 
venience of  the  boy,  who  was  there  only  for 
the  purpose  of  trespassing  upon  the  cars. 
On  this  phase  of  the  case  the  respondent  was 
clearly  not  liable. 

[2]  In  1906  the  city  of  Cle  Elum  passed 
an  ordinance  providing  for  the  fencing  by 
the  respondent  of  Its  right  of  way,  and  the 
appellant  calls  attention  to  the  general  rule 
that  the  violation  of  such  an  ordinance  is  in 
itself  negligence.  Without  passing  upon  the 
question  presented  by  the  respondent's  evi- 
dence tending  to  show  that  the  operation  of 
the  ordinance  had  been  suspended  at  the  or- 
der of  the  city,  we  are  of  the  opinion  that 
the  receiving  of  the  ordinance  In  evidence  and 
permitting  the  introduction  of  testimony  in 
regard  to  the  nonfendng  of  the  right  of  way 
was  erroneous.  Where  facts  constituting  the 
alleged  negligence  are  specially  set  forth  In 
the  complaint,  it  Is  error  to  allow  on  the 
trial  evidence  of  other  acts  of  negligence 
when  the  admission  of  such  evidence  has 
been  properly  objected  to.  The  complaint  in 
this  case  charged  the  railroad  company  with 
failing  to  warn  or  object  to  children  playing 
and-  loitering  upon  its  right  of  way,  and 
that  the  employes  of  the  company,  seeing  the 
boy  standing  on  the  siding  track  and  seeing 
him  take  hold  of  the  car  for  the  purpose  of 
boarding  It,  started  the  train  suddenly  with- 
out notice.  These  grounds  of  negligence,  as 
alleged,  do  not  present  the  question  of  the 
fencing  of  the  right  of  way,  and  lay  no 
foundation  for  the  Introduction  of  evidence 
of  the  ordinance  providing  for  the  fencing. 
The  necessity  of  alleging  the  grounds  upon 
which  recovery  is  to  be  obtained  is  well 
illustrated  in  this  case.  The  action  was 
tried  in  a  county  different  from  that  in 
which  is  the  city  whose  ordinance  is  in  ques- 
tion, and  presents  an  issue  which,  on  that 
account,  was  difficult  to  meet,  and  which 
might  have  been  met  had  notice  been  given 
the  opposing  party  of  the  tender  of  the  issue 
by  its  being  pleaded  in  the  complaint  In 
this  case  the  record  shows  that  there  was  a 
serious  question  whether  the  ordinance  was 
In  effect  at  the  time  of  the  injury.  In  view 
of  those  facts  it  was  certainly  prejudicial  to 
the  respondent  to  have  introduced  over  Its 
objection  issues  which  were  not  pleaded. 

There  being  no  evidence  in  the  case  suffi- 
cient to  go  to  the  jury  upon  the  first  question 
discussed,  and  the  evidence  in  regard  to  the 
fencing  of  the  track  having  been  improperly 
admitted,  the  appellant  was  not  entitled  to 
recover,  and  the  judgment  of  the  lower  court 
will  be  affirmed. 

CHAD  WICK,   0.   J.,   and  MITCHELL, 
MAIN,  and  TOLMAN,  JJ„  concur. 
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STATE  ex  rel.  BAEDEB  v.  BLAKE,  Judge  o£ 
Superior  Court   (No.  15279.) 

(Supreme  Court  of  WasMngton.    May  81, 
1919.) 

Abatemkwt  akd  Revival  <8=>5"8(1)—  Subviv- 
al  of  Action  fob  Deceit— Statutes. 
Despite  Bern.  Code  1915,  81  191,  967,  an 
action  of  tort  for  unliquidated  damages  from 
fraud  and  deceit  against  defendants,  one  of 
whom  subscribed  for  shares  in  a  company, 
agreeing  to  pay  par,  but  by  arrangement  with 
the  promoters  paid  less,  does  not  survive  the 
death  of  such  defendant  to  permit  substitution 
of  his  administratrix  as  a  party  defendant  after 
his  death. 

Department  1. 

Writ  of  review  by  the  State  of  Washing- 
ton, on  the  relation  of  J.  J.  Baeder,  against 
the  Honorable  Bruce  Blake,  Judge  of  the 
Superior  Court  of  the  State  of  Washington 
for  Spokane  County,  to  review  an  order 
abating  action  as  against  the  estate  of  a 
deceased  defendant  Order  or  Judgment  af- 
firmed. 

P.  W.  Glrand  and  Fred  11  Williams,  both 
of  Spokane,  for  relator. 

Burcham  &  Blair,  of  Spokane,  for  respond- 
ent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  fraud  and  deceit. 
After  the  issues  were  framed,  one  of  the 
defendants,  John  F.  Green  died.  Upon  ap- 
plication of  the  plaintiff,  the  administratrix 
of  the  deceased's  estate  was  substituted  as  a 
party  defendant  Thereafter  the  adminis- 
tratrix moved  the  court  to  vacate  the  order 
of  substitution  and  enter  an  order  abating 
the  action  as  against  the  estate  of  the  in- 
testate. After  a  hearing  upon  the  matter, 
the  court  entered  the  order  of  abatement  as 
prayed  for.  The  cause  is  here  to  review  this 
order  or  Judgment 

A  brief  statement  of  the  facts  is  sufficient 
to  an  understanding  of  the  question  present- 
ed. The  complaint  charges  a  conspiracy  to 
defraud  arising  out  of  these  facts:  Certain 
of  the  defendants,  not  including  the  intes- 
tate, caused  a  corporation,  known  as  the 
Spokane-Stanford  Land  Company,  to  be  or- 
ganized under  the  laws  of  the  state  of  Wash- 
ington. After  this  corporation  was  organ- 
ized, there  was  assigned  to  it  an  option  for 
the  purchase  of  a  large  tract  of  land  in 
Santa  Clara  county,  Cal.  The  parties  pro- 
moting the  corporation  contemplated  platting 
the  property  referred  to  into  smaller  tracts 
and  marketing  the  same,  hoping  thereby  to 
make  a  profit  on  the  transaction.  The  cap- 
ital stock  of  the  company  was  of  the  par 
value  of  $100  per  share.'  John  F.  Green, 
during  his  lifetime,  subscribed  for  a  certain 
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number  of  shares,  agreeing  to  pay,  accord- 
ing to  the  subscription  contract  the  par  val- 
ue thereof,  but  by  arrangement  with  the 
promoters  of  the  corporation  paid  only  $60 
per  share.  This  was  his  part  of  the  alleged 
fraudulent  transaction,  and  by  reason  of 
this  fact  it  is  now  sought  to  hold  his  estate 
liable  at  the  suit  of  a  stockholder  who  paid 
par  value  for  his  stock.  The  venture  was 
unsuccessful,  and  the  parties  Investing  in 
the  stock  did  not  realize  anything  upon  the 
enterprise,  but  sustained  a  loss. 

The  question  presented  for  determination 
is  whether  the  action  against  Green  would 
survive  against  his  estate. 

Consideration  will  first  be  given  to  the 
statutes  of  this  state  upon  which  reliance 
seems  to  be  placed.  Section  193,  Bern.  Code, 
provides,  among  other  things,  that  no  action 
shall  abate  by  the  death  of  a  party  if  the 
cause  of  action  survive  or  continue.  This 
statute  does  nothing  more  than  provide  that, 
if  the  cause  of  action  survive,  then  an  ac- 
tion which  may  be  pending  does  not  abate 
by  the  death  of  the  party.  It  does  define,  or 
attempt  to  define,  what  causes  of  action  sur- 
vive.   Section  967,  Bern.  Code,  provides: 

"All  other  causes  of  action  (than  those  enu- 
merated in  section  183,  supra)  by  one  person 
against  another,  whether  arising  on  contract  or 
otherwise,  survive  to  the  personal  representa- 
tives of  the  former  and  against  the  personal  rep- 
resentatives of  the  latter.  Where  the  cause  of 
action  survives,  as  herein  provided,  the  execu- 
tors or  administrators  may  maintain  an  action 
at  law  thereon  against  the  party  against  whom 
the  cause  of  action  accrued,  or  after  his  death, 
against  his  personal  representatives." 

This  statute  has  been  construed  as  refer- 
ring only  to  causes  of  action  which  had  al- 
ready survived,  and  that  It  did  not  attempt 
to  announce  what  causes  of  action  would 
survive.  Slauson  v.  Schwabacher  Bros.  & 
Co.,  4  Wash.  783,  31  Pac  329,  81  Am.  St 
Bep.  948;  Jones  v.  Miller,  35  Wash.  499,  77 
Pac.  811. 

In  the  case  last  cited  it  was  said,  referring 
to  a  previous  decision  (the  Slauson  Case): 

"There  we  said  that  the  Legislature,  when  it 
enacted  this  section,  was  legislating  with  ref- 
erence to  causes  of  action  which  had  already 
survived,  and  was  not  attempting  to  announce, 
what  causes  of  action  should  survive:  and, 
further,  that  if  the  contrary  contention  were 
correct  there  was  no  limit  whatever  to  causes 
which  would  survive  the  death  of  the  person 
injured ;  for  causes  of  action  for  assault,  slan- 
der, and  for  other  purely  personal  causes  would 
survive ;  and  this  would  be  so  wide  a  departure 
from  the  established  rule  that  the  Legislature 
would  hardly  be  deemed  to  have  intended  it 
without  plainly  expressing  such  intention.' 
That  this  is  the  correct  construction  of  the 
statute  is  made  clear  by  reading  it  in  connec- 
tion with  the  act  of  which  it  formed  a  part 
when  originally  enacted,  and,  being  so,  it  does 
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not  warrant  the  holding  that  causes  of  action 
such  as  the  one  at  bar  survive  to  heirs  and 
personal  representatives." 

Section  191,  Rem.  Code,  provides  that  "any 
assignee  or  assignees  of  any  Judgment  bond, 
specialty,  book  account,  or  other  chose  in  ac- 
tion, for  the  payment  of  money,"  by  assign- 
ment in  writing,  signed  by  the  person  au- 
thorized to  make  the  same,  may,  by  virtue 
of  such  assignment,  maintain  an  action  in 
his  own  name  against  the  "obligor  or  ob- 
ligors, debtor  or  debtors,"  therein  named. 

This  statute  is  not  applicable  for  two  rea- 
sons: First,  it  does  not  purport  to  define 
what  causes  of  action  are  assignable,  but 
refers  to  causes  of  action  which  were  as- 
signable by  other  provisions  of  the  law,  ei- 
ther common  or  statute.  The  statute  Is  less 
susceptible  to  the  construction  that  it  pro- 
vides what  causes  of  action  may  be  assign- 
able than  was  section  967  to  the  construction 
that  it  provided  what  causes  of  action  were 
survlvable.  The  latter  statute  has  been  con- 
strued as  above  Indicated.  Second,  the  stat- 
ute is  not  applicable,  because  It  does  not  re- 
fer, and  does  not  purport  to  refer,  to  the 
survival  of  causes  of  action,  but  only  to 
assignment  It  may  be  true  that  at  common 
law  the  conditions  which  would  make  an 
action  assignable  would  likewise  make  it 
survlvable;  but  It  would  not  follow  from 
this  that  a  statute  which  deals  only  with 
assignment  of  causes  of  action  could  be 
broadened  so  as  to  include  survival  of  caus- 
es of  action.  It  thus  appears  that  this  ac- 
tion does  not  survive  by  virtue  of  any  stat- 
utory provision  enacted  by  the  Legislature 
of  this  state. 

The  question  then  arises  whether  it  sur- 
vives by  virtue  of  the  common  law.  It  may 
be  admitted,  for  the  purposes  of  this  opin- 
ion, that  the  common  law  of  this  state  in- 
cludes the  Statutes  of  4  Edward  III  and  3 
and  4  William  IV,  which  modified  the  old 
common  law  of  England.  The  statute  first 
mentioned  has  no  application  here.  The 
second  statute  provided  that  an  action  could 
be  maintained  against  the  executors  or  ad- 
ministrators of  a  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to 


another  in  respect  to  his  property,  real  or 
personal.  Statutes  alike  in  terms  or  sub- 
stance have  been  enacted  in  a  number  of 
states  In  this  country.  The  courts  of  Eng- 
land and  the  courts  of  the  various  states 
where  like  or  similar  statutes  exist  have  uni- 
formly construed  them  as  applying  only  to 
damages  done  to  some  specific  real  or  per- 
sonal estate  of  which  one  may  be  the  own- 
er, and  that  they  do  not  apply  to  a  mere 
fraud  or  cheat  by  which  one  sustains  a 
pecuniary  loss,  as  this  is  not  damage  done  to 
a  personal  estate.  Phillips  v.  Homfray,  24 
Law  Reports  (1888)  Chancery  Division,  439; 
Peek  v.  Gurney  et  al.,  6  Law  Reports  (1873) 
English  and  Irish  Appeals,  377;  Leggate  v. 
Moulton,  115  Mass.  552;  John  V.  Farwell 
Co.  v.  Wolf  et  al.,  96  Wis.  10,  70  N.  W.  289, 
71  N.  W.  109,  87  L.  R.  A.  138,  65  Am.  St 
Rep.  22;  Stebbins  v.  Dean  et  al.,  82  Mich. 
885,  46  N.  W.  778. 

Without  assembling  the  cases,  it  may  be 
said  the  decisions  in  a  number  of  other  states 
are  of  like  import  No  case  has  been  cited 
where  a  different  construction  of  the  statute 
has  been  adopted.  Our  attention  has  been 
called  to  a  number  of  decisions  from  this 
court  as  well  as  from  others,  where  it  has 
been  held  that  a  cause  of  action  survived 
and  could  be  prosecuted  against  the  admin- 
istrator or  executor  of  the  deceased.  An 
examination  of  the  opinion  in  each  of  these 
cases  discloses  that  In  none  of  them  was  the 
action  a  pure  action  in  tort  for  unliquidated 
damages,  as  here.  Each  of  the  cases  cited 
and  relied  on  falls  within  one  of  the  well- 
recognized  classes  of  survivorship,  such  as 
where  a  tort  may  be  waived  and  the  suit 
brought  in  quasi  contract  where  a  right  of 
rescission  exists,  where  the  existence  of 
specific  property  passed  to  the  deceased  up- 
on a  trust  where  the  action  is  one  of  recog- 
nized equity  Jurisdiction,  or  where  the  es- 
tate of  the  deceased  has  been  directly  en- 
riched by  the  fraud  complained  of.  The 
present  action  falls  within  none  of  the  class- 
es where  survival  exists. 

The  Judgment  will  be  affirmed. 

CHADWICK,  C.  J.,  and  MITCHELL, 
MACKINTOSH,  and  TOT, MAN,  JJ„  concur. 
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OREGON-WASHINGTON  LUMBER  & 
MFG.  CO.  T.  BAY  CITY  LUMBER 
CO.    (No.  15257.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

Appkax.  a wd  Ebbob  «=>  1012(1)  —  Review  — 
Findings  of  Trial  Ootxbt  —  Preponoeb- 
anck  or  Evidence. 
In  action  involving  only  issues  of  fact, 
where  major  part  of  the  evidence  and  that  which 
was  most  vital  and  controlling  was  given  by 
witness  who  testified  in  person,  and  where  evi- 
dence does  not  preponderate  against  finding  of 
trial  court,  judgment  will  be  affirmed. 

Department  L 

Appeal  from  Superior  Court,  Gray  Harbor 
County;  Ben  Sheeks,  Judge. 

Action  by  the  Oregon-Washington  Lumber 
&  Manufacturing  Company  against  the  Bay 
City  Lumber  Company.  From  judgment  ren- 
dered, defendant  appeals,  and  plaintiff  cross- 
appeals.  Affirmed. 

John  0.  Hogan,  of  Aberdeen,  for  appellant 
W.  H.  AbeL  of  Montesano,  for  respondent 

TOLMAN,  J.  Both  parties  have  appealed 
from  the  judgment  below,  and  they  will  be 
referred  to  herein  as  plaintiff  and  defendant 
The  plaintiff,  a  wholesale  dealer  in  lumber, 
brought  this  action,  alleging  that  in  January, 
1916,  It  entered  Into  a  written  contract  with 
the  defendant  by  which  the  defendant  agreed 
to  sell  and  the  plaintiff  agreed  to  buy  200.000 
feet  of  select  and  better  tent  stock,  worked 
to  pattern,  of  certain  specified  sizes  and  di- 
mensions, at  $25  per  thousand. 

"Terms:  90  per  cent,  advance  on  net  invoice 
with  bill  of  lading;  final  settlement  on  receipt 
of  consignee's  report  and  expense  bill,  less 
usual  2%  discount  Rate  551  lea*  5%  on  the 
net  to  us   Prices  f.  o.  b.  551  rate." 

It  was  further  provided  in  the  order: 

"You  may  commence  shipping  any  time  with- 
in the  next  two  or  three  weeks,  and  let  a  car 
go  forward  at  the  rate  of  one  every  two  weeks 
or  every  week." 

It  is  further  alleged  that  shortly  thereafter 
the  defendant  shipped  two  carloads  of  the 
lumber  under  and  in  accordance  with  the 
terms  of  the  contract  aggregating  54,180 
feet  and  no  more,  all  of  which  was  duly  paid 
for,  but  that  the  defendant  has  ever  since 
failed  and  refused  to  ship  the  remaining 
145320  feet  called  for  by  the  contract;  that 
the  value  of  such  lumber  had  Increased  from 
$25  per  thousand  at  the  time  of  the  execution 
of  the  contract  to  $40  per  thousand  at  the 
time  of  the  breach,  and  plaintiff  had  been 
damaged  to  the  extent  of  $15  per  thousand 
by  the  failure  to  deliver;  and  the  prayer  of 
the  complaint  Is  for  judgment  for  the  aggre- 


gate of  such  damages,  with  interest  The  an- 
swer admitted  only  the  corporate  existence  of 
the  parties,  denied  that  the  contract  was  one 
of  purchase  and  sale,  and  alleged  that  plain- 
tiff is  and  was  a  lumber  broker  and  sale** 
agent  for  lumber,  and  for  a  long  time  before 
the  making  of  this  contract  had  been  em- 
ployed to  a  greater  or  less  extent  by  the  de- 
fendant as  a  sales  agent  selling  Its  output 
upon  a  commission  of  5  per  cent ;  that  plain- 
tiff represented  at  and  before  the  making  of 
this  contract  that  it  had  sold  the  lumber  de- 
scribed in  the  contract  to  a  customer  In  St 
Louis  at  the  prices  named  in  the  contract 
and  that  its  only  profit  upon  the  transaction 
was  to  be  a  5  per  cent  commission  on  the 
net  amount  realised,  whereas  In  fact  the 
plaintiff  had  not  sold  such  lumber,  or  any 
part  thereof,  and  that  after  two  cars 'had 
been  shipped,  the  plaintiff  was  wholly  unable 
to  handle  the  remainder  of  said  lumber,  di- 
rected shipments  to  be  withheld,  and  there- 
after  failed  and  refused  to  give  any  shipping 
instructions;  that  defendant  was,  and  for  a 
long  time  remained,  ready,  able,  and  willing 
to  ship  the  remainder  of  the  lumber,  but 
finally,  because  of  the  misrepresentations  as 
to  the  sale,  which  It  then  discovered,  and  the 
failure  to  give  shipping  instructions,  defend- 
ant elected  to  and  did  abrogate  and  termi- 
nate the  contract  Counterclaims  were  also 
pleaded,  the  first  to  the  effect  that  as  such 
selling  agent  the  plaintiff  bad  wrongfully  in- 
creased the  price  to  the  consumer  of  four 
carloads  of  lumber  manufactured  by  defend- 
ant and  shipped  through  plaintiff  under  this 
or  similar  orders,  thereby  obtaining  a  secret 
profit  of  $238.28  in  excess  of  the  purchase 
price  as  reported  to  defendant  which  It 
wrongfully  retained,  and  the  second  to  the 
effect  that  by  the  same  course  of  dealing  with 
•an  allied  concern,  known  as  the  Anderson  & 
Mlddleton  Lumber  Company,  plaintiff  had 
secured  and  wrongfully  retained  $1,689.82 
belonging  to  that  company,  whose  claim 
therefor  had  been  duly  assigned  to  the  de- 
fendant All  of  the  affirmative  matter  in 
the  answer  and  counterclaims  was  denied 
by  the  reply.  The  case  was  tried  to  the  court 
without  a  jury,  resulting  In  findings .  to  the 
effect  that  the  transaction  set  out  In  the  com- 
plaint was  one  of  purchase  and  sale;  that 
the  relation  of  principal  and  agent  did  not  at 
any  time  exist  between  the  defendant  or  its 
assignor  and  the  plaintiff;  that  defendant 
had  breached  the  contract  which  is  de- 
scribed in  the  complaint;  and  that  plaintiff 
was  damaged  by  such  breach  In  the  sum  of 
70  cents  per  thousand  upon  145,820  feet  of 
lumber  not  delivered,  or  a  total  of  $92.70, 
for  which  sum  Judgment  was  entered. 

[1]  By  appeal  and  cross-appeal  each  party 
Is  presenting  here  the  claims  which  it  pre- 
sented in  the  trial  court  But  the  issues  are 
issues  of  fact  only.    Thus  we  have  been 
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called  boon  to  make  a  careful  study  of  the 
evidence  la  the  case,  and,  after  having  done 
so,  we  cannot  say  from  the  cold  record  which 
alone  is  before  ns  that  the  findings  of  the 
trial  court  are  not  sustainable,  under  the 
familiar  rule  which  we  have  so  long  followed 
and  so  often  announced.  Miller  v.  Reeves, 
101  Wash.  642, 172  Pat  815.  While  some  of 
the  testimony  in  this  case  was  by  deposition, 
the  major  part  of  it,  and  that  whlciuwas  most 
vital  and  controlling,  was  given  by  witnesses 
who  testified  in  person  upon  the  trial  below. 
The  testimony  on  behalf  of  each  party  fol- 
lowed closely  the  lines  of  their  respective 
pleadings;  and  since  to  attempt  to  set  out 
and  analyze  the  whole  would  be  impossible 
within  the  confines  of  an  ordinary  opinion, 
and  as  anything  less  than  the  whole  might 
be  unfair,  we  must  content  ourselves  by  say- 
ing that  it  does  not  clearly  appear  that  the 
evidence  preponderates  against  the  findings 
of  the  trial  court,  and  therefore  the  Judg- 
ment appealed  from  must  be  affirmed.  Neb- 
ther  party  will  recover  costs  in  this  court 

MAIN,  FULLERTON,  MITCHELL,  and 
MACKINTOSH,  JJ„  concur. 


(107  Wub.  2S8) 

STATE  ex  reL  BEST  v.  SUPERIOR  COURT 
FOB  OKANOGAN  COUNTY. 
(No.  1628L) 

(Supreme  Court  of  Washington.  May  28, 1910.) 

Indians  *=>88(2>— Oittnses— Tbiai,  in  State 

Comma. 

An  Indian  of  the  quarter  blood,  who  under 
Act  Feb.  8,  1887,  and  acts  amendatory  there- 
of, known  as  the  Dawes  Act,  was  allowed  a 
parcel  of  land  in  an  Indian  reservation,  the. 
title  to  which  was  held  by  the  government  in 
trust  for  him,  may  be  tried  by  the  state  courts 
apon  a  charge  of  grand  larceny '  committed 
within  the  state,  but  without  the  limits  of  the 
allotted  land  or  other  Indian  country ;  the  fed- 
eral statutes  providing  no  scheme  for  trying  such 
offenses,  and  the  state,  after  admisson,  having 
all  powers  not  delegated  to  the  federal  govern- 
ment. 

Department  1. 

Original  application  by  the  State  of  Wash- 
ington, on  the  relation  of  Arthur  Best,  for  a 
writ  of  prohibition  to  be  directed  to  the  Su- 
perior Court  for  Okanogan  County.  Writ 
denied. 

P.  D.  Smith,  of  Okanogan,  for  plaintiff. 
W.  O.  Gresham,  of  Okanogan,  for  re- 
spondent 

TOLMAN,  J.  This  is  an  original  applica- 
tion for  a  writ  of  prohibition  to  be  directed  to 
the  superior  court  for  Okanogan  county,  pro- 
hibiting and  restraining  that  court  from  pro- 


ceeding to  try  the  relator  upon  two  separate 
charges  of  grand  larceny  as  presented  by  in- 
formation filed  by  the  prosecuting  attorney  of 
that  county. 

Relator  is  an  Indian  of  the  quarter  blood, 
a  member  of  the  Colvllle  tribe  of  Indians,  and 
has  never  severed  his  tribal  relations.  He 
was  allotted  a  tract  of  land  by  the  United 
States  government  In  1914,  upon  the  south 
half  of  the  diminished  Colvllle  Indian  reser- 
vation in  Okanogan  county,  and  has  ever 
since  held  and  occupied  the  same;  but  the 
title  thereto  is  held  in  trust  for  him  by  the 
United  States  government  and  will  continue 
to  be  so  held  until  the  expiration  of  the  trust 
period  of  25  years.  It  is  alleged  that  the 
crimes  with  which  the  relator  is  charged 
were  committed,  If  committed  at  all,  within 
the  limits  of  the  south  half  of  the  diminished 
Colvllle  Indian  reservation;  but  It  is  not 
claimed  that  they  or  either  of  them  were 
committed  upon  allotted  land  or  lands  within 
the  exclusive  Jurisdiction  of  the  United 
States. 

The  sole  question  here  presented  is  whether 
or  not  the  state  courts  have  Jurisdiction  to 
try  an  Indian,  who  has  not  severed  his  tribal 
relations,  and  who  Is  an  allottee  and  ward 
of  the  government  upon  a  charge  of  grand 
larceny,  committed  within  the  state,  but 
without  the  limits  of  an  Indian  allotment  or 
other  Indian  country.  Relator  obtained  his 
allotment  under  and  by  virtue  of  Act  Feb. 
8,  1887,  c.  110,  24  Stat  388,  3  Fed.  Stat  Ann. 
(2d  Ed.)  821,  and  acts  supplementary  there- 
to and  amendatory  thereof,  known  aa  the 
"Dawes  Act"  the  title  of  which  reads: 

"An  act  to  provide  for  the  allotment  of  lands 
hi  severalty  to  Indians  on  the  various  reserva- 
tions, and  to  extend  the  protection  of  the  laws 
of  the  United  States  and  the  territories  over 
the  Indians,  and  for  other  purposes." 

It  is  contended  that  by  section  6  of  the 
Dawes  Act  (U.  S.  Comp.  St  |  4203)  Congress 
Intended  that  such  allottee  Indians  should 
not  become  subject  to  state  laws  until  the 
expiration  of  the  trust  period  and  the  con- 
veyance of  the  allotted  land  by  patent  in 
fee,  and  that  when  the  Supreme  Court  of  the 
United  States  held  that  under  this  section  an 
allottee  Indian  became  a  citizen  upon  receiv- 
ing his  allotment  (In  re  Heff,  197  U.  S.  488, 
25  Sup.  Ct  506,  40  L.  Ed.  848),  Congress  pro- 
ceeded by  Its  amendment  (Act  May  8,  1008, 
c.  2348,  34  Stat  182  [U.  S.  Comp.  St  I  4203]), 
to  make  certain  its  meaning,  and  to  overcome 
the  rule  of  the  Heff  Case  by  providing 
thereby: 

"That  at  the  expiration  of  the  trust  period 
and  when  the  lands  have  been  conveyed  to  the 
Indians  by  patent  in  fee,  as  provided  In  sec- 
tion 6  of  this  act  then  each  and  every  allottee 
shall  have  the  benefit  of  and  he  subject  to  the 
laws,  both  civil  and  criminal,  of  the  state  or 
territory  in  which  they  may  reside."   8  Fed. 
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Stat.  Ann.  (2d  Ed.)  p.  880  (V.  8.  Conm.  8t  | 
4208). 

But,  though  Congress  may  have  Intended 
to  overcome  the  ruling  In  the  Heff  Case  by 
this  subsequent  legislation,  it  does  not  follow 
that  it  Intended  thereby  that  the  state  or 
territory  In  which  the  Indian  might  reside 
should  be  deprived  of  jurisdiction  to  proceed 
against  such  Indian  allottee  not  yet  a  citizen 
for  a  violation  of  its  criminal  laws.  By  the 
Enabling  Act,  Washington  was  authorized  to 
adopt  a  Constitution,  establish  a  state  govern- 
ment, and  was  admitted  into  the  Union  upon 
equal  footing  with  the  original  states,  which 
carried  with  it  the  full  power  of  enacting 
laws  against  crime  and  punishing  all  those 
within  her  borders  who  might  transgress  such 
laws,  be  they  citizens  or  not.  This  must  be 
so,  since  the  state  became  sovereign,  with 
full  power,  except  only  those  powers  which 
had  been  delegated  to  the  national  govern- 
ment; and  relator  has  not  contended  and 
cannot  contend  that  any  power  was  ever 
delegated  to  the  national  government  to  enact 
or  enforce  criminal  laws  applicable  within 
the  territorial  limits  of  any  state,  except  only 
those  portions  thereof  which  were  exclusively 
within  the  jurisdiction  of  the  federal  govern- 
ment, such  as  Indian  reservations  and  the 
like.  What  is  still  known  as  the  south  half 
of  the  diminished  Colville  Indian  reservation 
Is  no  longer  an  Indian  reservation.  By  virtue 
of  the  act  of  Congress  of  March  22,  1906 
(34  Stat  80,  c.  1126),  the  President  of  the 
United  States,  by  his  proclamation  of  May  3, 
1916  (39  Stat  1778),  restored  all  of  the  south 
half  of  the  diminished  Colville  Indian  reser- 
vation to  the  public  domain,  subject  only  to 
the  reservations  and  allotments  of  land  In 
severalty  to  the  individual  Indians.  More- 
over Congress  has  never  attempted  to  enact 
any  criminal  statute  dealing  with  any  act 
committed  by  an  Indian  outside  of  the  ter- 
ritorial jurisdiction  of  the  United  States. 
And  the  only  legislation  by  Congress  concern- 
ing crimes  committed  by  Indians,  to  which 
our  attention  is  called,  is  section  2145  of  the 
Revised  Statutes  (U.  S.  Comp.  St  S  4148), 
which  In  part  provides: 

"The  general  laws  of  the  United  States  as 
to  the  punishment  of  crimes  committed  in  any 
place  within  the  sole  and  exclusive  jurisdiction 
of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country." 

Where  Congress  has  attempted  to  exercise 
no  jurisdiction,  it  requires  something  mere 
than  ingenious  and  pleasing  argument  to  con- 
vince us  that  the  state  is  powerless  to  main- 
tain her  dignity  and  enforce  her  laws  as 
against  any  individual  within  her  boundaries, 
no  matter  what  his  status  may  be  as  to 
citizenship  or  lack  of  It  Without  prolonging 
this  opinion,  or  quoting  from  the  many  deci- 
sions which,  in  our  judgment  are  applicable, 


we  regard  the  case  of  Ward  v.  Racehorse,  163 
U.  S.  504,  16  Sup.  Ot  1076,  41  L.  Ed.  244,  as 
directly  in  point  and  the  learned  opinion  of 
the  present  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  there  given,  we  think, 
answers  every  contention  raised  by  relator. 
That  this  decision  was  rendered  prior  to  the 
amendment  of  May  8, 1906,  to  the  Dawes  Act, 
cannot  be  urged  as  a  reason  why  it  is  not  now 
applicable,  because,  after  the  admission  of 
this  state  to  the  Union,  Congress  had  no  pow- 
er to  take  away  or  abridge  any  of  its  sover- 
eign rights,  and,  If  the  amendment  referred  to 
be  construed  as  an  attempt  to  do  so,  it  must 
be  held  to  have  failed  of  its  purpose. 
Writ  denied. 

CHADWIOK,  C.  J.,  and  MOUNT,  MITCH- 
ELL, and  HOLCOMB,  J  J.,  concur. 


tun  Wuh.  as) 

STATE  ex  ret  CARLSON  et  al  v.  SUPERI- 
OR COURT  FOR  KITSAP  COUNTY. 
(No,  15254.) 

(Supreme  Court  of  Washington.  May  28, 1919.) 

1.  Basements  <8=»18(1>— Wat  or  Necessity 
bt  Implication. 

Grantee  to  whom  grantor  has  conveyed 
part  of  his  land  has  an  implied  easement  or 
way  of  necessity  over  grantor's  land  at  common 
law. 

2.  Easements  «=>18(4)— Way  or  Necessity 
—Land  or  Stbangeb. 

At  common  law  and  in  Washington  there 
is  no  such  thing  as  a  way  of  necessity  over  the 
lands  of  a  stranger;  for  a  way  of  necessity 
arises  out  of  contract  and  is  grounded  in  the 
doctrine  of  estoppel. 

8.  Eminent  Domain  «t=»56— Wat  or  Neces- 
sity. 

Laws  1918,  p.  412,  |  1,  giving  landlocked 
owner  right  to  a  way  of  necessity  over  the 
lands  of  stranger,  being  in  derogation  of  com- 
mon law,  is  not  a  favored  statute,  and  the  tak- 
ing will  not  be  tolerated  unless  the  necessity  is 
paramount  in  the  sense  that  there  is  no  other 
way  out  or  that  the  cost  is  prohibitive,  in  view 
of  Const,  art  1,  |  16. 

4.  Eminent  Domain  <3=196  —  Wat  or  Ne- 
cessity—Burden or  Paoor. 

Petitioner  for  way  of  necessity  over  land 
of  stranger  under  Laws  1913,  p.  412,  §  1,  has 
burden  of  showing  a  reasonable  necessity. 

5.  Eminent  Domain  <8=>196— Pbxvatb  Wat 
or  Necessity— Sutticienct  or  Evidence. 

In  proceedings  to  condemn  way  of  necessity 
under  Laws  1913,  p.  412,  |  1,  evidence  held  in- 
sufficient to  show  a  reasonable  necessity  for 
way  sought  to  be  condemned. 

6.  Eminent  Domain  4=»56  —  Private  Wat 
or  Necessity. 

That  the  private  way  sought  over  adjoining 
owner's  land  is  the  most  practical  way  of  egress 
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and  ingress  from  and  to  the  lands  of  petition- 
er does  not  warrant  condemnation  thereof  un- 
der Laws  1918,  p.  412,  g  1,  giving  owner  right 
over  land  of  adjoining  owner  for  private  way 
necessary  for  the  proper  use  and  enjoyment  of 
his  land. 

7.  Eminent  Domain  <8=>56— Way  or  Nkoxs- 
8TTY — Rule  as  to  Stranger  in  Title. 
The  rule  requiring  necessity  for  the  con- 
demnation of  a  way  of  necessity  over  adjoining 
owner's  land  should  be  more  strict  between  pri- 
vate owners  who  are  strangers  in  title  than 
between  public  service  corporations  who  are  in 
law  representing  a  necessity  common  to  the 
whole  public 

Department  2. 

Original  proceeding  by  the  State  of  Wash- 
ington, on  the  relation  of  John  P.  Carlson 
and  others,  against  the  Superior  Court  of  the 
State  of  Washington  for  Kitsap  County; 
Hon.  Waiter  M.  French,  Judge  thereof.  Re- 
versed. 

Geo.  H.  Rummens  and  Walter  Schaffner, 
both  of  Seattle,  for  relators. 

Jas.  W.  Bryan,  of  Seattle,  for  respondent 


OHADWICK,  a  J.  0.  H.  Davis,  whom  we 
shall  refer  to  as  the  petitioner,  brought  a 
proceeding  in  the  court  below  to  condemn  a 
private  way  of  necessity  over  and  across  the 
lands  of  the  relators.  Some  seven  years  ago 
Davis  bought  a  tract  of  ten  acres  from  his 
father,  D.  J.  Davis,  The  tract  wks  land- 
locked. A  county  road  ran  along  the  north 
boundary  of  the  D.  J.  Davis  land  and  along 
the  west  boundary  of  the  land  of  the  rela- 
tors. Petitioner  has  improved  his  bind,  and 
for  the  seven  years  of  his  ownership  has 
maintained  a  way  over  the  lands  of  his  fa- 
ther. Conceiving  the  way  over  his  father's 
land  to  be  less  convenient  and  less  practica- 
ble, as  it  is  a  little  longer  and  more  circuit- 
ous than  a  way  over  relators'  land  would  be, 
petitioner  brought  a  proceeding  to  condemn  a 
private  way  of  necessity  along  the  north  line 
of  relators'  property.  After  a  full  hearing 
and  a  view  by  the  court,  an  order  of  neces- 
sity was  made,  and  the  court  proceeded  forth- 
with to  call  a  jury  and  took  an  assessment 
of  damages. 

The  testimony  is  in  a  sense  conflicting,  but, 
when  measured  by  the  history  of  the  case 
and  the  privileges  and  demands  of  the  stat- 
ute, we  find  no  dlfllculty  in  reaching  a  con- 
clusion. We  shall  refer  briefly  to  the  tes- 
timony of  the  witnesses. 

D.  J.  Davis,  petitioner's  grantor,  testified 
that  the  only  feasible  or  practical  way  for 
C.  H.  Davis  to  get  out  from  his  property  to 
a  public  road  is  over  the  Carlson  property; 
that  to  go  any  other  way  it  would  cost  more 
to  build  a  road  than  the  Davis  tract  is  worth. 

C  H.  Davis,  the  petitioner,  testified  that 
there  was  no  other  practicable  or  feasible 


way  for  him  to  get  from  his  land  to  a  pub- 
lic road;  that  the  present  trail  over  his 
father's  tract  was  during  the  greater  part 
of  the  year  impassable  and  could  not  be  made 
passable ;  that  children  could  not  go  to  school 
over  it ;  and  that  merchants  had  refused  to 
deliver  goods  to  his  family  unless  a  road 
was  established. 

Other  witnesses  testified  that  the  road  was 
impassable  for  the  greater  part  of  the  year 
as  it  now  exists;  that  the  way  was  over 
high  and  difficult  hills  and  low  boggy  ground. 
Others  testified  that  there  was  no  reasonable 
way  out  of  the  tract  unless  it  be  over  the 
Carlson  land. 

Relator  testified  that  as  good  grade  could 
be  made  across  the  Davis  bind  as  across  his 
bind  and  for  an  equal  amount  of  money; 
that  he  could  at  a  reasonable  cost  build  a 
good  road  across  the  D.  J.  Davis  bind  at  a 
grade  not  exceeding  5  per  cent  at  any  place; 
that  it  would  be  necessary  to  make  a  steep 
grade  down  a  hill  and  a  bridge  at  least  140 
feet  long  to  go  over  bis  bind;  that  he  has 
cleared  and  seeded  to  grass  the  boggy  ground 
on  the  north  line  of  his  place;  that  a  road 
over  it  would  have  to  be  filled  or  planked  so 
as  to  make  a  passable  roadway  in  the  winter 
time;  that  he  had  worked  for  a  road  con- 
tractor for  several  years,  and  knew  the  cost 
of  road  construction ;  and  that  a  road  could 
be  built  as  cheaply  and  conveniently  over 
the  one  way  as  the  other.  He  further  testi- 
fied that  he  had  dammed  the  creek  and  ex- 
cavated a  large  fish  pond  on  the  line  of  the 
proposed  way  at  a  cost  of  over  $300,  and 
that  the  establishment  of  a  way  of  necessity 
would  ruin  it 

A.  P.  McDonald  testified  that  he  had  18 
years'  experience  in  road  building,  had  work- 
ed for  lumbering  companies,  laid  out  roads 
for  them,  and  knew  In  a  general  way  all  that 
anybody  does  In  regard  to  laying  out  roads. 
He  further  testified: 

"I  was  one  of  the  viewers  appointed  by  the 
court  hi  the  first  case  brought  by  the  plaintiff 
against  the  Carlsons,  which  case  was  dismissed. 
I  looked  over  this  matter  very  carefully,  and 
came  to  the  conclusion  that  I  could  not  deter- 
mine whether  it  would  be  more  feasible  to  build 
a  road  across  the  D.  J.  Davis  hud  or  across  the 
Carlson  land.  I  could  not  do  this  unless  I  made 
an  accurate  survey  of  it  and  I  was  not  em- 
ployed to  do  that.  I  came  to  the  conclusion,  as 
best  I  could  without  an  actual  survey,  that  it 
was  about  an  even  break  between  the  two ;  thst 
is,  one  road  would  be  about  as  good  as  the 
other,  and  would  cost  about  as  much.  It  is 
not  possible  for  anybody  to  tell  accurately 
about  one  of  these  roads  without  a  survey. 
There  would  be  some  grading  to  do  on  both 
roads.  There  would  be  more  grading  on  the 
Davis  land  than  on  the  Carlson,  but  there  would 
not  be  as  many  fills  or  as  long  a  bridge  on  the 
Davis  land." 

A  brother  of  relator  testified  that  there 
would  be  no  material  difference  in  cost;  thst 
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a  road  over  the  Davis  land  would  be  better 
because  it  would  not  nave  a  steep  grade  on 
It;  that  there  would  be  a  very  steep  grade 
to  go  from  the  petitioner's  land  to  the  re- 
lators' land;  that  the  grade  would  .land  on  a 
bridge;  and  that  a  road  15  feet  wide  could 
not  be  built  without  making  a  deep  cutaway 
back  on  the  petitioner's  land. 

Mr.  Anderson,  county  assessor,  testified 
that,  in  order  to  get  off  the  Davis  land  on  to 
the  Carlson  land,  a  bridge  at  least  60  feet 
long  would  have  to  be  built 

In  rebuttal,  D.  J.  Davis  testified  that,  If  a 
road  was  put  over  his  land,  it  would  require 
a  bridge  40  or  60  feet  long. 

It  is  argued  that  the  way  over  the  Davis 
land  is  impassable  and  Impractical,  and  out 
of  these  things  a  necessity  arises. 

The  court  found  that  the  establishment  of 
a  private  way  of  necessity  over  relators'  land 
was  necessary,  and  that  the  petitioner  had 
no  means  of  ingress  or  egress  from  his  prem- 
ises, and  that  the  most  practical  route  for 
the  roadway  was  over  and  upon  the  land  of 
the  relators.  From  these  findings  the  court 
concluded  that  there  was  a  necessity  for  the 
establishment  of  a  roadway  from  the  lands  of 
the  petitioner,  and  that  the  most  practicable 
route  for  said  road  is  along  the  north  line 
of  relators'  property. 

We  are  called  upon  to  review  the  order  of 
necessity. 

[1]  When  D.  J.  Davis  sold  a  part  of  his 
land  to  the  petitioner,  an  easement  or  way 
of  ' necessity  was  Implied  in  the  grant  This 
was  the  rule  of  the  common  law.  It  has 
been  followed  almost  if  not  quite,  universal- 
ly in  other  states,  and  has  never  been  ques- 
tioned in  this  state.  Schulenbarger  v.  John- 
stone, 64  Wash.  202/ 116  Pac.  843,  85  L.  R.  A 
(N.  S.)  941,  and  cases  there  cited.  So  that 
the  question  of  law  Is  whether  one  having  a 
legal  right  to  pass  over  the  lands  of  his  gran- 
tor may  reject  the  way  that  the  law  gives 
him  and  which  his  grantor  cannot  deny  him, 
and  compel  a  way  of  necessity  over  the  lands 
of  a  stranger  where  upon  a  mere  admeasure- 
ment of  convenience  and  expense  it  is  held 
that  the  way  over  the  land  of  the  stranger 
Is  the  more  practicable  than  the  way  over 
the  land  of  the  grantor. 

[2]  At  common  law,  and  with  us,  there  Is 
no  such  thing  as  a  way  of  necessity  over 
the  lands  of  a  stranger,  for  a  way  of  neces- 
sity arises  out  of  contract  and  is  grounded  In 
the  doctrine  of  estoppel  Schulenbarger  v. 
Johnstone,  supra. 

[3]  So  it  may  be  said  that  notwithstanding 
a  statute  gives  a  landlocked  owner  the  right 
to  condemn  a  way  of  necessity  over  the  lands 
of  a  stranger,  it  is  not  a  favored  statute, 
and  the  taking  will  not  be  tolerated  unless 
the  necessity  is  paramount  In  the  sense  that 
there  is  no  other  way  out  or  that  the  cost 
is  prohibitive,  for  it  must  be  borne  in  mind 
that  after  all,  this  is  a  condemnation  pro- 
ceeding. We  are  taking  the  property  of  one 


man  and  giving  it  to  another.  Const  art  1. 
|  16.  There  is  a  constitutional  right  involv- 
ed, and  such  rights  should  not  be  so  lightly 
regarded  that  they  may  be  swept  away  to 
serve  convenience  and  advantage  merely. 
The  statute  provides: 

"An  owner  •  *  *  of  land  which  is  so  sit- 
uate with  respect  to  the  land  of  another  that 
it  is  necessary  for  its  proper  use  and  enjoy- 
ment to  have  and  maintain  a  private  way  of 
necessity  *  *  *  on,  across,  over  or  through 
the  land  of  such  other,  for  agricultural,  domes- 
tic or  sanitary  purposes,  may  condemn  and  take 
lands  of  such  other  sufficient  in  area  for  the 
construction  and  maintenance  of  such  private 
way  of  necessity."  Section  1,  p.  412,  Laws 
1918. 

[4-1]  The  burden  of  proof  is  on  the  peti- 
tioner to  show  a  reasonable  necessity.  We 
are  of  opinion  that  the  petitioner  did  not 
maintain  this  burden,  and  further  that  the 
legal  conclusion  of  necessity  does  not  follow 
a  finding  that  the  way  over  relators'  lands 
was  the  most  practicable  way  of  egress  and 
Ingress  from  and  to  the  petitioner's  lands 

The  testimony  shows  no  more  than  this: 
That  the  way  over  the  grantor's  land  would 
be  over  a  hill  that  must  be.  graded,  over  a 
small  stream  that  must  be  bridged,  and  bog- 
gy ground  that  must  be  planked  or  filled; 
that  to  go  over  relators'  land  a  deep  cut  would 
have  to  be  made  in  the  hill  or  bench  ground 
to  allow  the  road  to  descend  to  the  low 
ground;  that  a  stream — probably  the  same 
stream — would  have  to  be  bridged ;  that  the 
boggy  ground  would  have  to  be  planked  or 
filled.  While  it  may  be  said  that  neither  way 
is  practical  and  convenient  as  it  is,  it  does 
not  follow  that  either  way  may  not  be  made 
so.  There  is  a  difference  between  necessity 
and  mere  convenience.  A  man  having  a 
present  right  of  way  may  find  a  more  con- 
venient way  over  the  land  of  another,  but 
he  may  not  take  It  under  a  claim  that  It  is 
necessary  to  the  proper  use  and  enjoyment  of 
his  land  or  to  save  expense,  unless  there  Is 
no  other  passable  way  or  the  expense  would 
be  prohibitive.  It  is  true  that  Davis,  the 
grantor,  has  testified  that  a  road  over  his 
land  would  cost  more  than  the  petitioner's 
land  is  worth,  but  he  Is  not  borne  out  by 
the  history  of  the  case. 

On  this  phase  of  the  case  we  are  most  im- 
pressed with,  and,  as  against  the  testimo- 
ny of  interested  witnesses,  are  inclined  to 
follow,  the  testimony  of  the  witness  McDon- 
ald. That  he  Is  a  man  of  standing  and  judg- 
ment we  infer  from  the  fact  that  he  was  one 
of  the  commissioners  appointed  by  the  court 
upon  a  previous  hearing  of  this  same  mat- 
ter. The  only  difference  that  we  can  meas- 
ure is  that  of  the  two  routes  the  one  over 
the  Davis  land  would  be  longer,  slightly  cir- 
cuitous, and  would  possibly  cost  more  to  im- 
prove, while  the  way  over  the  land  of  the 
relators  would  be  shorter  and  follow  a 
straight  line. 


Digitized  by 


692 


181  PACIFIC  REPORTER 


(Wash. 


We  give  no  heed  to  the  testimony  that  the 
way  over  the  Davis  land  Is  Impassable;  for 
It  Is  plain  that  the  witnesses  had  in  mind  the 
winter  season  and  the  present  condition  of 
the  land.  The  same  may  be  said  of  the  re- 
lators' land.  Both  ways  are  impassable  and 
Impracticable  in  the  winter  season  without 
improvement,  and  when  petitioner  bought  his 
land  with  the  implied  right  to  go  and  come 
over  the  land  of  his  grantor  he  took  upon  him- 
self the  burden  of  improving  the  way,  and 
that  burden  will  not  be  measured  by  relative 
cost  To  illustrate:  Say  an  owner  had  clear- 
ed his  land  out  of  the  big  timber  and  had 
seeded  it  to  grass  or  crops,  and  an  enjoining 
owner  of  uncleared  land  had  sold  a  tract 
within  his  own  inclosure  to  a  stranger ;  could 
it  be  said  that  the  landlocked  owner,  having 
an  implied  way  of  necessity  over  his  gran- 
tor's land,  could  condemn  a  way  over  the 
cleared  land  of  the  stranger  because  it  was 
more  convenient  and  would  be  less  expensive 
than  it  would  .be  to  cut  down  the  trees  and 
grub  out  the  stumps  on  his  grantor's  land? 

The  general  subject  of  necessity  is  treated 
in  21  R.  O.  L.  p.  1214  et  seq.  While  the 
text  and  the  cases  there  cited  deal  generally 
with  ways  of  necessity  in  the  strict  sense,  as 
distinguished  from  the  condemnation  of  a 
private  way  of  necessity,  we  apprehend  that 
the  same  rule  would  apply;  for  assuredly  a 
greater  interest  could  not  be  condemned  than 
would  arise  under  the  implications  of  a 
grant  It  will  be  noticed  that  there  is  a  di- 
vision of  authority,  some  cases  holding  that 
the  necessity  requisite  to  create  a  right  of 
way  (or,  as  we  may  say,  to  give  a  right  of 
condemnation)  must  be  absolute  and  indis- 
pensable, and  others  that  no  more  is  required 
than  a  showing  of  reasonable  necessity ;  that 
it  is  sufficient  if  it  be  shown  that  no  other 
way  can  be  made  without  unreasonable  labor 
and  expense,  and  that  the  reasonableness  of 
the  labor  and  expense  is  determined  by  the 
cost  of  creating  the  way  as  compared  with 
the  value  of  the  property.  But,  however  this 
may  be,  it  is  said  that  mere  inconvenience, 
no  matter  how  great,  will  not  sustain  the 
right  to  Insist  upon  a  way  of  necessity.  In 
this  state  we  have  perhaps  adopted  the  rule 
of  reasonable  necessity.  Samish  River  Boom 
Co.  v.  Union  Boom  Co.,  32  Wash.  586,  73 
Pac.  670;  State  ex  rel.  Mountain  Timber 
Co.  v.  Sup'r  Ct.,  77  Wash  585,  137  Pac.  994 ; 
State  ex  rel.  Washington  Boom  Co.  v.  Ohe- 
halis  Boom  Co.,  82  Wash.  509,  144  Pac.  719. 

In  the  Samish  River  Boom  Case  it  is  said: 

"But  the  word  *necessity,'  as  used  in  the  stat- 
ute, 'does  not  mean  an  absolute  and  uncondi- 
tional necessity,  as  determined  by  physical  caus- 
es, but  a  reasonable  necessity,  under  the  cir- 
cumstances of  the  particular  case,  dependent 
upon  the  practicability  of  another  route  (here 
another  location),  considered  in  connection  with 
the  relative  cost  to  one  and  probable  injury  to 
the  other.' " 


The  word  "necessity"  cannot  be  defined  in 
such  a  way  as  to  meet  every  case ;  its  mean- 
ing must  be  found  in  the  facts  and  circum- 
stances disclosed  in  the  instant  case,  and 
while  the  words  used  by  the  court  in  the 
Samish  River  Boom  Case  might  seem  to  ap- 
ply to  the  case  at  bar,  considering  the  facta 
in  this  case  and  the  facts  in  the  cases  cited, 
we  are  not  inclined  to  follow  them  without 
qualification.  In  this  case,  as  we  have  shown, 
It  is  a  mere  matter  of  inconvenience  and 
added  expense,  but  yet  within  bounds,  to  an 
individual  owner.  In  the  cases  cited  it  was 
a  necessity  arising  out  of  the  needs  of  a  pub- 
lic service  corporation  where  either  the  line 
of  a  railroad  over  a  general  route  or  the 
windings  and  physical  features  of  a  stream 
were  to  be  considered. 

[7]  But  certain  it  is  that  the  role  should 
be  more  strict  between  private  owners  who 
are  strangers  in  title  than  between  public 
service  corporations  who  are  in  law  repre- 
senting a  necessity  common  to  the  whole  pub- 
lic. In  law  the  land  of  D.  J.  Davis  is  the 
land'  of  the  petitioner.  A  way  of  necessity 
"never  exists  where  a  man  can  get  to  his 
property  through  his  own  land.  That  a  road 
through  his  neighbors  would  be  a  better  road, 
more  convenient,  or  less  expensive,  is  not 
to  the  purpose.  •  •  *  It  is  only  where 
there  is  no  way  through  his  own  land  that 
the  right  of  way  over  the  land  of  another 
can  exist"  McDonald  v.  Lin  da  11,  3  Rawle 
(Pa.)  492.  See  Hyde  v.  Jamaica,  27  Vt  443; 
Alley  v.  Carleton,  29  Tex.  74,  94  Am.  Dec 
260;  Carey  v.  Rae,  58  OaL  159. 

A  few  of  the  states  have  constitutional 
provisions  with  reference  to  the  taking  of 
ways  of  necessity  in  eminent  domain  similar 
to  our  own.  Georgia  is  one  of  these.  In 
Gaines  v.  Lunsford,  120  Ga.  370,  47  S.  E.  967, 
102  Am.  St  Rep.  109,  it  was  shown  that  the 
plaintiffs  farm  was  touched  by  two  "settle- 
ment" roads,  and  that  he  could  have  reached 
either  over  his  own  land  without  crossing  the 
plantation  of  Gaines.  It  was  claimed,  how- 
ever, that  a  farm  road  from  plaintiffs  dwell- 
ing would  have  to  cut  across  a  deep  cut  or 
obstruction  in  bis  field,  that  it  would  have 
been  expensive  to  have  constructed  the  route 
over  the  same,  and  that  a  way  thus  laid  out 
would  lead  to  "settlement"  roads  which  were 
steep,  hilly,  and  in  such  bad  condition  that 
it  was  impossible  to  haul  more  than  half  a 
load.  The  court  held  that  the  Constitution 
provides  for  ways  of  necessity,  but  not  for 
those  of  convenience,  and  upon  the  author- 
ity of  Chattanooga  R.  Co.  v.  Philpot  112  Ga. 
154,  37  S.  E.  182,  that  "if  there  is  a  way  by 
which  the  applicant  can  lawfully  reach  his 
farm  or  place  of  residence,  a  case  of  necessity 
does  not  exist,"  and  that  if  the  land  could 
be  reached,  although  by  a  distant  or  diffi- 
cult road,  the  one  claiming  a  way  of  neces- 
sity is  not  entitled  thereto. 

The  principle  is  well  stated  in  Lawton  v. 
Rivers,  2  McCord  (S.  0.)  445, 13  Am.  Dec.  741: 
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"But  there  must  be  an  actual  necessity,  and 
not  a  mere  inconvenience,  to  entitle  a  person' 
to  such  right.  One  man  is  not  required  to 
subject  himself  to  an  inconvenience,  and  much 
less  to  an  actual  loss,  for  the  accommodation 
of  another.  I  do  not  mean  to  say  that  there 
must  be  an  absolute  and  irresistible  necessity; 
an  inconvenience  may  be  so  great  as  to  amount 
to  that  kind  of  a  necessity  which  the  law  re- 
quires, and  it  is  difficult  and  perhaps  impossible 
to  lay  down  with  exact  precision  the  degree  of 
inconvenience  which  will  be  required  to  consti- 
tute a  legal  necessity.  It  is  apparent,  how- 
ever, that  no  such  necessity  existed  in  this 
case.  The  plaintiff  has  a  navigable  water 
course  from  his  door  to  the  public  road  or  high- 
way, by  which  the  distance  is  not  greater  than 
by  land;  and,  although  there  may  be  some 
inconvenience  in  being  obliged  always  to  go 
by  water  when  he  visits  his  plantation,  yet  it 
is  not  greater  than  necessarily  attends  every 
insular  situation,  and  perhaps  not  so  great  to 
him  as  it  would  be  to  his  neighbor  to  keep  up 
a  lane  through  his  plantation  for  his  accommo- 
dation; and,  even  if  it  were  greater,  it  was 
one  of  which  he  was  aware  when  he  purchased 
(or  those  under  whom  he  claimed),  and  may 
therefore  be  considered  of  his  own  creation.'' 

We  hold  that  petitioner  has  not  maintained 
the  burden  of  proof,  and  that,  although  the 
finding  of  the  court  be  sustained  that  the 
way  over  relators'  land  is  more  practicable 
than  a  way  over  the  land  of  petitioner's 
grantor  would  be,  this  in  itself  is  insufficient 
to  sustain  a  legal  conclusion  of  necessity. 

Reversed. 

MITCHELL,  TOLMAN,  and  MOUNT,  JJ., 
concur. 


(107  Wash.  889) 

JOHNSON  et  ux.  v.  WESTERN  EXPRESS 
CO.   (No.  15147.) 

(Supreme  Court  of  Washington.  May  31, 1019.) 

1.  Cashiers  <g=185(l) — Carriage  or  Goods- 
Contents  of  Trunk— Presumptions. 

Proof  of  the  contents  of  a  trunk  and  their 
value  at  the  time  of  delivery  of  trunk  to  hotel 
keeper  without  proof  thereof  at  time  of  delivery 
by  hotel  keeper  to  initial  carrier  does  not  create 
presumption  as  to  such  contents  and  their  value 
at  time  of  delivery  by  initial  carrier  to  final 
carrier,  since  such  presumption  would  be  based 
upon  the  presumption  that  trunk  at  time  of  de- 
livery to  initial  carrier  contained  same  articles 
as  at  time  of  delivery  to  hotel  keeper. 

2.  Evidence  «=»54— Presumptions. 

A  presumption  resting  upon  another  pre- 
sumption will  not  be  permitted. 

8.  Pleading  <S=»127(2)  —  Admissions  —  Ex- 
press Company's  Conversion  or  Trunk. 
In  action  against  express  company  for  con- 
version of  trunk,  express  company's  answer  ad- 
mitting delivery  to  it  of  trunk  consigned  to 
plaintiffs,  and  cross-complaint  alleging  the  re- 
ceipt of  trunk  from  initial  express  company, 


"being  the  trunk  referred  to  in  plaintiffs  com- 
plaint," did  not  admit  plaintiffs'  allegations  as 
to  contents  of  trunk  and  their  value,  having 
reference  merely  to  the  trunk  itself. 

4.  Carriers  <8=>13ft— Loss  of  Goods  —  Non- 
suit—Evidence. 
In  action  against  express  company  for  con- 
version of  trunk,  where  express  company  ad- 
mitted the  receipt  of  the  trunk  consigned  to 
plaintiffs,  court  properly  rendered  judgment  of 
nonsuit  upon  plaintiffs'  failure  to  prove  con- 
tents of  trunk  and  value  thereof,  instead  of  giv- 
ing plaintiffs  judgment  for  value  of  the  trunk 
itself,  where  there  was  no  evidence  as  to  value 
of  trunk. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tallman,  Judge. 

Action  by  C.  F.  Johnson  and  wife  against 
the  Western  Express  Company.  Judgment 
of  nonsuit,  and  plaintiffs  appeal  Affirmed. 

Chris tofer  Jacobsen,  of  Seattle,  for  ap- 
pellants. 

C.  H.  Winders  and  Joseph  C.  Sherman, 
both  of  Seattle,  for  respondent 

MITCHELL,  J.  O.  F.  Johnson  and  wife 
by  this  action  seek  to  recover  damages  for 
the  loss  of  a  trunk  and  Its  contents  of  the 
alleged  value  of  $1,498,  which  they  claim 
respondent  wrongfully  converted  by  a  sale 
thereof,  thereby  placing  the  same  beyond 
recovery.  At  the  trial  to  a  jury,  upon  the 
conclusion  of  plaintiffs'  proof,  defendant 
challenged  the  sufficiency  thereof,  on  the 
ground  there  was  no  evidence  that  the  prop- 
erty mentioned  in  the  complaint,  and  re- 
ferred to  In  the  testimony,  was  ever  deliv- 
ered to  the  defendant  The  motion  was 
granted,  and  the  cause  dismissed.  From  the 
judgment  of  dismissal  plaintiffs  appeal 

There  is  a  large  number  of  assignments 
of  error,  all  of  which,  as  appellants  confess 
In  their  brief,  go  to  the  same  point  namely, 
the  ruling  of  the  trial  court  rejecting  all 
testimony  offered  as  to  the  value  of  the- 
trunk  and  its  contents.  In  the  latter  part 
of  October  or  the  first  of  November,  1913, 
appellants  packed  their  trunk  at  Regina, 
Saskatchewan,  Canada,  and  took  it  with 
them  to  Winnipeg,  Canada,  where  they  re- 
mained about  three  weeks,  having  the  trunk 
sent  to  their  room  at  the  hotel.  The  trunk 
was  not  opened  at  Winnipeg,  from  which 
place  they  went  to  Calgary,  Alberta  Prov- 
ince, Canada,  taking  the  trunk  with  them, 
about  December  1,  1913.  Mrs.  Johnson  tes- 
tified that  on  arriving  at  Calgary  the  trunk 
was  delivered  as  they  reached  their  hotel, 
and  that  she  saw  it  placed  in  the  public 
storeroom  of  the  hotel,  at  which  time  she 
claims  it  was  in  the  same  condition  it  was 
after  being  packed  and  when  they  left  Re- 
gina.  No  one  who  testified  at  the  trial  had 
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seen  the  trunk  since  it  was  placed  In  the 
storage  room  of  the  hotel  at  Calgary.  "It 
was  described  by  appellants  as  "roped  with 
two  or  three  strands  of  heavy  rope  around 
it  both  ways  and  locked."  After  staying  in 
Calgary  about  a  week,  appellants  came  in- 
directly to  Seattle,  arriving  there  about' 
January  21,  1914,  the  trunk  having  been 
left  in  the  storage  room  of  the  hotel  at  Cal- 
gary. Mr.  Johnson  testified  he  wrote  to 
Calgary  early  in  March,  1914,  for  the  ship- 
ment of  the  trunk  by  express  to  Seattle,  and 
that  thereafter,  expecting  shipment,  he  call- 
ed at  the  offices  of  all  the  express  compa- 
nies in  Seattle,  including  respondent,  hist 
on  March  20,  1914,  again  on  April  8,  1914, 
and  a  number  of  times  thereafter  within 
the  next  two  years,  at  each  of  which  calls 
he  was  informed  there  was  no  shipment  for 
him.  In  reply  to  a  letter  from  Mr.  Johnson, 
the  Dominion  Express  Company  at  Calgary, 
by  letter  dated  July  11,  1916,  advised  him 
of  the  shipment  to  him  of  a  trunk  on 
March  23,  1914,  and  to  inquire  concerning  it 
at  this  respondent's  office  in  Seattle.  Upon 
taking  up  the  matter  with  respondent,  rec- 
ords of  its  office  were  examined,  and  it  was 
then  found  that  a  trunk  consigned  by  the 
Queens  Hotel  at  Calgary  to  C.  F.  Johnson, 
2619  First  avenue,  Seattle,  had  arrived  in 
Seattle  on  March  26,  1914,  in  bond,  and  was 
delivered  to  the  United  States  customs  ap- 
praiser's storeroom*,  and  that  on  that  date 
respondent  gave  notice  to  appellant  by  postal 
card,  addressed  2619  First  avenue;  that, 
after  it  passed  the  custom  house,  where  it 
was  appraised  at  $6,  respondent  mailed  a 
second  notice  to  appellant  on  May  1,  1914, 
and  a  third  notice  on  June  1,  1914,  and  that 
no  reply  was  received  to  either  notice,  nor 
either  card  returned  as  unclaimed ;  that  re- 
spondent sent  the  trunk  out  for  delivery 
after  receiving  it  from  the  customs  apprais- 
er and  it  was  returned  to  respondent's  "on 
hand"  room  with  the  notation  that  the  con- 
signee was  not  located  at  the  address  given 
on  the  shipment;  that  on  May  22,  1914,  re- 
spondent notified  the  shipper  at  Calgary  of 
its  receipt  of  the  shipment,  that  it  could  not 
be  delivered,  was  not  called  for.  and  that, 
if  not  accepted  or  instructions  given  within 
30  days,  it  would  be  sold  for  charges;  that 
the  trunk  had  been  disposed  of  at  an  "on 
hand"  sale  in  April,  1915,  on  account  of  be- 
ing unclaimed,  at  the  price  of  $2;  and  that 
there  was  no  record  of  the  purchaser,  and 
it  could  not  be  recovered.  Appellants  were 
advised  by  respondent,  in  June  and  August, 
1916,  of  such  records  in  its  office.  At  the 
trial  appellants  testified  tfiey  never  received 
either  of  the  postal  card  notices,  and  that 
no  attempt  at  delivery  of  the  trunk  was 
made  to  their  knowledge.  On  September  16, 
1916,  appellants  presented  to  respondent  a 
written  claim  and  demand  for  payment  in 
the  sum  of  $1,498  for  the  trunk  and  Its  con- 


tents, which  being  refused,  tifls  action  was 
brought. 

At  the  trial  it  was  proposed  to  have  each 
of  the  appellants  testify  concerning  the  con- 
tents of  the  trunk  and  their  value.  This 
was  objected  to  unless  it  was  followed  by 
proof  that  the  trunk  and  contents  were  de- 
livered to  the  initial  carrier  at  Calgary. 
Appellants  not  offering  to  comply,  the  ob- 
jection was  sustained.  It  is  on  this  ruling 
and  the  consequent  judgment  of  nonsuit 
appellants  have  argued  the  case  here.  They 
call  attention  to  the  rule  in  16  Cyc.  1052,  as 
follows: 

"Proof  of  the  existence  at  a  particular  time 
of  a  fact  of  a  continuous  nature  gives  rise  to  an 
inference,  within  logical  limits,  that  it  exists  at 
a  subsequent  time." 

Or,  as  stated  in  Ellis  v.  State,  138  Wis. 
513,  119  N.  W.  1110,  20  L.  R.  A.  (N.  S.)  444, 
131  Am.  St  Rep.  1022: 

"When  the  existence  of  a  person,  a  personal 
relation,  or  state  of  things  is  once  established  by 
proof,  the  law  presumes  that  the  person,  per- 
sonal relation,  or  state  of  things  continues  to 
exist  as  before,  until  the  contrary  is  shown,  or 
until  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question." 

[1,  2]  With  this  general  rule  in  mind,  it  is 
argued  that,  having  shown  the  condition  and 
delivery  of  the  trunk,  and  that  it  contained 
their  wearing  apparel  at  the  time  they  ar- 
rived at  the  Queens  Hotel  in  Calgary;  that 
respondent  received  a  trunk  with  contents 
consigned  about  four  months  later  by  the 
Queens  Hotel  in  Calgary  to  appellant,  C.  F. 
Johnson,  at  Seattle,  and  that  a  trunk  and 
contents  thus  shipped  had  been  sold  later 
by  respondent,  therefore  they  were  entitled 
to  testify  as  to  the  contents  of  the  trunk, 
and  their  value.  The  trouble  is  the  applica- 
bility of  the  rule  invoked.  There  is  here  a 
lack  of  evidence,  not  only  as  to  the  contents 
of  the  trunk,  but  of  the  appearance  and 
condition  of  the  trunk  delivered  to  the  initial 
carrier  at  Calgary,  and  thence  to  respond- 
ent. Had  some  one  connected  with  the 
hotel  at  Calgary  testified  that  the  trunk 
delivered  to  the  initial  carrier  at  that  place 
was  the  same  trunk  received  by  the  hotel  for 
appellants  about  December  1,  1913,  "roped 
with  two  or  three  strands  of  heavy  rope 
around  it  both  ways  and  locked,"  or  if  the 
records  of  respondent  showed  that  the  trunk 
referred  to  by  its  records  was  "roped  with 
two  or  three  strands  of  heavy  rope  around 
It  both  ways  and  locked,"  there  would  be 
force  in  appellants'  contention.  But  such 
is  not  the  case.  Here  we  are  not  consid- 
ering a  case  Involving  the  rule  of  the  trans- 
mission of  goods  by  several  connecting  com- 
mon carriers  upon  proof  showing  the  con- 
dition of  the  goods  at  the  time  of  delivery 
to  the  Initial  common  carrier  or  its  agent, 
with  the  resultant  presumption  in  favor  of 
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the  owner  declared  by  the  policy  of  the  law 
generally,  but  one  In  which  the  proof  shows 
only  the  condition  the  goods  were  in  and 
what  they  consisted  of  at  the  time  of  de- 
livery to  one,  not  a  carrier  or  its  agent,  bnt 
an  agent  of  the  owner  some  four  months 
prior  to  delivery  by  such  owner's  agent  to 
the  initial  carrier.  It  is  not  a  case  simply 
of  the  presumption  that  the  final  carrier 
received  goods  or  goods  in  the  same  condi- 
tion as  those  delivered  to  the  initial  carrier, 
but  one  which  carries  another  presumption 
that  the  goods  delivered  to  the  owner's 
agent,  not  a  carrier,  were  after  considerable 
time  delivered  by  that  agent  to  the  initial 
carrier  in  the  same  condition  he  had  re- 
ceived them.  It  amounts  to  a  presumption 
resting  on  a  presumption,  which  is  not  per- 
mitted in  the  law,  and  is  inconsistent  with 
the  presumption  of  continuity  of  condition 
spoken  of  in  the  rule  relied  on  by  appel- 
lants. 

In  10  R.  a  L  p.  870,  f  18,  under  the  sub- 
ject of  Evidence,  it  is  said: 

"It  is  a  well-established  rule  that  a  presump- 
tion can  be  legally  indulged  only  when  the  facts 
from  which  the  presumption  arises  are  proved 
by  direct  evidence,  and  that  one  presumption 
cannot  be  deduced  from  another.  To  hold  that 
a  fact  inferred  or  presumed  at  once  becomes  an 
established  fact,  for  the  purpose  of  serving  as  a 
base  for  a  further  inference  or  presumption, 
would  be  to  spin  out  the  chain  of  presumptions 
into  the  regions  of  the  barest  conjecture.'' 

And,  by  way  of  illustration,  the  same 
authority,  citing  Manning  v.  John  Hancock 
Mut  L.  Ins.  Co„  100  U.  S.  693,  25  I*  Ed. 
761,  says: 

"Accordingly  a  presumption  that  insurance 
premiums  have  been  paid  over  by  insurance 
agents  to  the  company  cannot  be  based  on  a  pre- 
sumption that  the  premiums  were  paid  to  the 
agents ;  nor  can  the  latter  presumption  be  based 
on  a  presumption  that  certain  policies  did  not 
lapse  or  that  they  were  renewed." 

Such  was  the  condition  of  the  proof  that 
the  trial  court  was  right  in  the  ruling  com- 
plained of. 

[S]  Appellants  claim,  however,  the  situa- 
tion was  relieved  and  the  ruling  erroneous, 
considering  the  pleadings.  They  contend 
respondent  by  its  answer  and  cross-com- 
plaint in  effect  admits  the  receipt  of  the 
trunk  and  its  contents  as  described  in'  the 
complaint    But  we  do  not  so  understand 


the  pleadings.  Without  setting  them  out,  it 
is  sufficient  to  say  that,  after  specifically 
admitting  the  Queens  Hotel  delivered  to 
the  Dominion  Express  Company  at  Calgary 
one  trunk  consigned  to  C.  F.  Johnson,  2619 
First  avenue,  Seattle,  which  was  transported 
by  that  express  company  and  thence  by  re- 
spondent to  Seattle,  the  respondent  denied 
all  the  other  allegations  of  the  complaint 
describing  the  trunk  and  its  contents,  and 
also  denied  the  alleged  negligence  of  re- 
spondent in  its  failure  to  deliver  the  trunk. 
The  general  issue  was  presented  as  to  the 
contents  of  the  trunk,  which  was  the  prin- 
cipal cause  of  the  controversy ;  for  the  value 
of  the  trunk  itself  was  stated  in  the  com- 
plaint to  be  $6.  It  la  true  that  respondent, 
mindful  of  its  obligation  to  the  govern- 
ment as  a  common  carrier  to  collect  all 
transportation  charges,  further  answered 
by  way  of  cross-complaint  to  recover  a  bal- 
ance of  $5.70  due  by  appellants  over  what 
it  had  received  for  the  trunk  and  Its  con- 
tents at  the  "on  hand"  sale,  and  therein  al- 
leged It  had  received  from  the  initial  car- 
rier, as  the  agent  of  appellants,  one  trunk 
forwarded  by  the  Queens  Hotel  at  Calgary 
and  assumed  transportation  charges  already 
accrued  thereon,  "being  the  trunk  referred 
to  in  plaintiffs'  complaint,"  but  this  allega- 
tion, construed  with  all  other  parts  of  the 
answer,  clearly  refers  to  tile  trunk  itself  that 
was  shipped,  and  not  its  contents  or  the 
condition  of  the  contents.  Appellants  were 
suing  to  recover  for  a  trunk,  among  other 
things,  consigned  to  them  from  Calgary,  as 
to  which  respondent  claimed  it  was  en- 
titled to  $5.70  more  for  transportation  charg- 
es, thus  falling  far  short  of  any  admission 
that  it  had  ever  received  that  trunk  or  its 
contents  claimed  by  appellants  to  have  been 
packed  by  them  at  Regina  with  $1,498  worth 
of  personal  effects  and  later  left  by  them 
at  the  Queens  Hotel,  Calgary. 

[4]  Lastly,  It  is  claimed  a  nonsuit  should 
not  have  been  granted  because,  respondent 
having  admitted  it  received  a  trunk  shipped 
to  appellants  from  Calgary,  they  were  en- 
titled to  recovery  for  Its  value;  but  there 
is  no  evidence  in  the  record  to  show  its 
value,  nor  was  any  offer  made  to  show  its 
value  except  in  connection  with  its  contents. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

CHADWICK,  a  J.,  and  MAIN,  MACK- 
INTOSH, and  TOLMAN,  JJ.,  concur. 
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STATE  T.  ANDERSON.    (No.  15146.) 

(Supreme  Court  of  Washington.    May  31, 
1910.) 

1.  Criminal  Law  <8=>1186<4) — Information 
—Technical  Ebbob— Negative  Pbeonant. 

Where  an  information,  charging  that  de- 
fendant committed  the  crime  of  grand  larceny 
by  false  and  fraudulent  representations,  set  out 
false  representations  as  to.  the  value  of  prop- 
erty as  well  as  false  representations  that  plain- 
tiff was  a  contractor,  eta,  conviction  will  not  be 
reversed  though  the  information  was  defective 
in  pleading  the  representations  as  negative  preg- 
nant* ;  this  being  a  purely  technical  objection. 

2.  Criminal  Law  «=»371(2),  872(8)  —  Evi- 
dence—Otheb  Oitenbes. 

In  a  .prosecution  for  larceny  by  false  pre- 
tenses and  representations,  where  the  informa- 
tion alleged  that  defendant  made  false  repre- 
sentations as  to  the  value  of  property  as  well 
as  to  the  fact  that  he  was  a  contractor,  evi- 
dence that  he  had  disposed  of  property  to  oth- 
ers by  means  of  similar  misrepresentations  was 
not  admissible  to  show  intent,  but  is  admissible 
to  show  the  falsity  of  his  representation  that 
he  was  a  contractor  when  in  fact  he  was  en- 
gaged in  a  general  scheme  to  defraud. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Arnt  Anderson  was  convicted  of  the  crime 
of  grand  larceny,  and  he  appeals.  Affirmed. 

Carl  J.  Smith  and  Christ  of  er  Jacobsen, 
both  of  Seattle,  for  appellant. 

Fred  C.  Brown,  John  A.  Frater,  and  Frank 
P.  Helsell,  all  of  Seattle,  for  the  State. 

MACKINTOSH,  J.  [1]  Appellant  has  been 
fonnd  guilty  of  the  crime  of  grand  larceny, 
committed  by  false  and  fraudulent  pretenses 
and  representations.  The  Information  set  out 
these  false  pretenses  as  consisting:  First,  of 
the  representation  that  certain  property  in 
Oregon  was  worth  "then  and  there  the  sum 
of  $1,500  and  that  there  was  a  house  then  and 
there  upon  said  lots  which  was  worth  the  sum 
of  $3,400";  the  second  false  representation 
being  that  the  appellant  was  "then  and  there 
a  contractor  and  builder";  and,  third,  that 
appellant  had  at  that  time  two  or  three 
houses  which  were  being  built  by  subcontract- 
ors and  one  house  which  he  was  then  and 
there  building  himself.  The  Information  in 
alleging  the  falsity  of  these  representations 
says  the  property  in  Oregon  "was  not  then 
and  there  worth  the  sum  of  $1,500,  and  there 
was  not  then  and  there  a  house  upon  said  lots 
which  was  worth  the  sum  of  $3,400" ;  alleges 
that  the  appellant  was  not  a  contractor  and 
builder,  and  that  the  appellant  "did  not  have 
two  or  three  houses  which  were  being  built 
by  subcontractors  or  a  house  which  he,  the 


said  Arnt  Anderson,  was  then  and  there 
building." 

The  appellant  attacks  the  Information  for 
the  reason  that  the  allegations  as  to  the  fal- 
sity of  the  representations  as  to  the  value  of 
the  property  and  the  building  of  the  houses 
above  quoted  are  negatives  pregnant,  and 
therefore  the  Information  Is  rendered  insuffi- 
cient to  charge  a  crime.  Granting  that  the 
pleading  of  the  falsity  of  the  representations 
made  Is  as  claimed  by  appellant,  the  sustain- 
ing of  an  attack  upon  an  information  or  the 
setting  aside  of  conviction  upon  such  purely 
technical  objections  la  no  longer  Indulged  In 
by  courts  anxious  to  assist  In  the  full  admin- 
istration of  justice.  A  negative  pregnant  Is 
not  as  serious  a  condition,  nor  nearly  as  fatal 
in  its  effects  as  it  was  at  one-  time  in  the  his- 
tory of  pleading.  As  far  back  as  the  case  of 
O'Brien  v.  Seattle  Ice  Co.,  48  Wash.  217,  86 
Pac.  899,  this  view  met  the  sanction  of  this 
court. 

Appellant  also  protests  that  the  evidence 
was  not  sufficient  to  sustain  this  conviction. 
We  are  rather  inclined  to  the  view  that  the 
evidence  could  hardly  be  made  to  sustain  any 
other  conclusion. 

[2]  The  last  and  most  serious  objection  to 
the  record  is  that  witnesses  were  allowed  to 
testify  to  other  Instances  of  larceny  claimed 
to  have  been  committed  by  the  appellant 
against  various  witnesses  who  testified  that 
they  had  parted  with  sums  of  money  upon 
similar  false  pretenses  and  representations 
as  those  by  which  the  prosecuting  witness 
was  intrapped.  Appellant  strenuously  argues 
that  the  proof  of  these  Independent  crimes 
was  not  proper,  it  being  unnecessary  to  prove 
criminal  intent.  We  are  prepared  to  concede 
that  tliis  class  of  testimony  in  a  case  of  this 
character  Is  Inadmissible  if  offered  solely  for 
the  purpose  of  establishing  criminal  Intent 
We  feel  that  under  the  case  of  State  v.  Smith, 
103  Wash.  267, 174  Pac.  9,  this  testimony  was 
improper  for  that  purpose.  It  was  properly 
admissible,  however,  upon  another  ground, 
namely,  to  establish  the  falsity  of  the  pretense 
that  the  appellant  was  a  contractor  and  build- 
er, the  testimony  of  these  various  witnesses 
going  to  the  establishment  of  the  fact  that  in- 
stead of  being  engaged  in  the  contracting  and 
building  business  he  was  engaged  in  a  plan 
and  scheme  of  selling  interests  in  a  fraudu- 
lent venture.  The  state  having  alleged  that 
the  appellant  had  represented  himself  as  be- 
ing a  contractor  and  builder,  and  being  call- 
ed upon  to  prove  the  falsity  of  that  represen- 
tation, was  entitled  to  put  upon  the  stand 
those  persons  who  had  had  dealings  with  the 
appellant,  and  who,  as  a  matter  of  fact,  had 
purchased  partnership  interests  from  him  to 
testify  as  to  the  character  of  the  business  In 
which  he  was  engaged. 

The  other  objections  to  the  introduction  of 
testimony  and  to  the  instructions  do  not  seem 
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to  present  questions  which  are  necessary  to 
be  discussed  In  detail.  The  trial  seems  to 
have  been  without  error,  and  the  judgment  of 
conviction  must  be,  and  Is,  affirmed. 

CHAD  WICK,  a  J.,  and  MITCHELL,  and 
TOLMAN,  JJ.,  concur. 
MAIN,  J.,  concurs  In  the  result 
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HOWELL  t.  DUNNING.   (No.  16882.) 

(Supreme  Court  of  Washington.    May  81, 
1919.) 

L  Appkai/akd  Erkob  «=»564(6)— iMkfm  to 
Filk  Statement  or  Facts— Tims  or  and 
Excuse  fob  Lath  Offeb—  Statute. 

Appellant's  motion,  pursuant  to  Rem.  Cods 
1915,  8  1730—8,  for  leave  to  file  a  statement 
of  facts  in  the  case  and  have  it  returned  to  the 
superior  court  for  certification,  will  be  granted, 
as  her  motion  to  the  trial  court  for  extension 
of  time  should  have  been  granted,  where  the 
statement  of  facts  was  offered  for  filing  to  the 
trial  court  within  the  90-day  period  to  which 
an  extension  of  time  might  have  been  granted, 
and  the  excuse  for  failure  to  file  within  80 
days  was  that  appellant's  counsel  was  quaran- 
tined in  his  home  until  after  expiration  of  that 
time  on  account  of  the  outbreak  in  his  family 
of  a  disease  then  epidemic  in  the  dty.  * 

2.  Appeal  and  Ebeob  <g=»571  —  Leave  to 
File  8tatemekt  or  Facts— Denial—Rem- 
edy—Statute. 
Though  certiorari  to  review  the  order  of 
the  trial  court  refusing  appellant  leave  to  file 
late  a  statement  of  facts  is  a  proper  remedy 
under  Rem.  Code  1915,  §  1730—8,  the  remedy  by 
motion  in  the  Supreme  Court  is  also  proper, 
and,  if  not,  the  application  In  the  Supreme 
Court  will  be  treated  as  an  application  for  re- 
view, though  the  trial  court  is  not  made  a  party. 

Action  by  Nettie  Howell  against  L.  A.  Dun- 
ning. From  judgment  for  defendant,  plain- 
tiff appeals.  On  appellant's  motion  for  leave 
to  file  a  statement  of  facts  and  have  the 
statement  returned  to  the  superior  court  for 
certification.   Motion  granted. 

Moye  Wicks  and  Crandell,  Williams  & 
Crandell,  all  of  Spokane,  for  appellant, 

R.  M.  Dye,  of  Davenport,  and  W.  H.  Smiley, 
of  Spokane,  for  respondent. 

MOUNT,  J.  This  is  an  application  by  mo- 
tion in  tills  court  for  leave  to  file  a  statement 
of  facts  in  this  case,  now  on  appeal,  and  have 
the  statement  returned  to  the  superior  court 
for  certification. 

The  facts  are  as  follows :  A  Judgment  was 
rendered  in  the  superior  court  on  the  18th 
day  of  October,  1918.  A  motion  for  new  trial 
was  filed  on  the  19th  day  of  October,  1918. 
This  motion  was  overruled  on  the  4th  day  of 
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February,  1919.  No  proposed  statement  of 
facts  was  filed  within  the  30  days.  Notice  of 
appeal,  dated  April  29,  1919,  was  filed  on 
April  80,  1919,  and  served  on  May  1,  1919; 
and  on  May  1st  the  appeal  bond  was  filed. 
On  the  8d  day  of  April,  1919,  counsel  for  ap- 
pellant filed  a  motion  in  the  superior  court 
for  an  extension  of  time  within  which  to  file 
a  statement  of  facts.  At  that  time  a  show- 
ing was  made  to  the  court  to  the  effect  that 
the  family  of  counsel  for  the  appellant  was 
attacked  by  Influenza,  an  epidemic  which 
was  then  ragtag  in  the  city  of  Spokane,  where 
counsel  lived;  that  he  was,,  by  reason  there- 
of, quarantined  In  his  home  until  after  thr 
ezpiration  of  the  30-day  period  within  which 
the  statement  of  facts  might  be  filed;  and 
for  that  reason  the  statement  of  facts  was 
not  filed  within  the  80  days,  but  was  served 
and  offered  for  filing,  and  was  actually  filed, 
on  the  1st  day  of  May,  1919. 

[1]  These  facts  are  ail  shown  by  the  rec- 
ord on  appeal  in  this  court.  It  will  be  no- 
ticed that  the  motion  for  an  extension  of 
time  to  file  a  statement  of  facts  was  served 
and  filed  within  60  days  after  the  motion  for 
new  trial  had  been  denied,  and  within  the 
time  when  an  appeal  could  be  taken;  and 
that  a  proposed  statement  of  facts  was  serv- 
ed, and  actually  filed,  within  90  days.  The 
trial  court  denied  the  motion  for  an  extension 
of  time,  and  the  appellant  has  now  moved  the 
court  to  be  permitted  to  file  the  statement  of 
facts  and  to  have  the  same  certified  under 
the  provisions  of  section  1730 — 8,  Rem.  Code. 
We  think  it  is  evident  that  the  appellant's 
counsel  had  a  good  excuse  for  not  filing  the 
statement  of  facts  within  the  80  days,  as  he 
was  in  quarantine  and  not  permitted  to  leave 
his  house.  Afterwards,  well  within  the  90- 
day  period,  he  offered  for  filing,  and  actually 
filed  and  served,  his  proposed  statement  of 
facts.  We  are  satisfied  that  the  trial  court, 
under  these  circumstances  should  have  per- 
mitted the  appellant  to  file  her  statement  of 
facts,  and  should  have  certified  the  same,  be- 
cause no  amendments  were  offered  thereto. 
In  the  case  of  Universal  Motor  *Jo.  v.  Mc- 
George,  176  Pac.  331,  this  court  refused  to 
permit  a  statement  of  facts  to  be  filed  under 
the  procedure  adopted  here,  because  the 
statement  of  facts  was  not  filed,  or  offered  to 
be  filed,  within  the  90-day  period  to  which  an 
extension  of  time  might  have  been  granted ; 
but  we  think  it  is  plain  that,  where  the  state- 
ment of  facts  is  offered  for  filing  and  a  good 
excuse  is  given  for  not  filing  the  same  within 
the  30-day  period,  the  trial  court  in  fairness 
should  extend  the  time  to  the  extent  of  90 
days  from  the  final  judgment 

[2]  Counsel  for  the  respondent  insists  that 
the  court  here  has  no  jurisdiction  to  grant 
this  order  upon  motion,  and  cites  cases  to  the 
effect  that  the  remedy  is  by  writ  of  certiora- 
ri to  review  the  order  of  the  lower  court  We 
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have  held  that  certiorari  Is  a  proper  remedy ; 
but  we  are  of  the  opinion  that,  under  section 
1730 — 8,  Rem.  Code,  the  remedy  by  motion  in 
this  court  is  also  a  proper  remedy,  and,  if 
not,  that  the  application  here  will  be  treated 
as  an  application  for  review.  It  is  true  the 
trial  court  is  not  made  a  party  to  this,  pro- 
ceeding, but  the  respondent  is  the  only  party 
interested  In  the  matter,  and  is  here  repre- 
sented and  heard  as  fully  as  though  the  trial 
court  was  made  a  party  respondent. 

The  motion  for  an  order  permitting  the  ap- 
pellant to  file  her  statement  of  facts  in  the 
case,  and  to  have  the  same  certified,  is  there- 
fore granted;  and  the  clerk  of  this  court  is 
Instructed  to  return  the  statement  of  facts  to 
the  superior  court  for  proper  certification. 

CHADWIOK,  0.  J.,  and  MITCHELL, 
MAIN,  and  HOLCOMB,  JJ,  concur. 


(107  WMh.  326) 

STATE  ex  reL  CITY  OP  CLE  ELUM  t.  KIT- 
TITAS COUNTY.    (No.  14821.) 

(Supreme  Court  of  Washington.    May  81, 
1910.) 

1.  Eminent  Domain  «$=»1— Poweb  or  Pub- 
lic Corporations— Pbopibtt  or  Munici- 
pality. 

The  power  of  a  quasi  public  corporation  or 
a  public  corporation  to  condemn  property  own- 
ed by  a  municipality  does  not  exist  unless  dear- 
ly created  by  statute. 

2.  Eminent  Domain  «=»46— Condemnation 
of  City  Property— Right  or  County. 

Despite  Laws  1911,  p.  118,  and  Rem.  Code 
1915,  {  5879—18,  a  county  has  no  right  to  take 
for  county  road  purposes  by  eminent  domain 
a  city's  property,  whether  owned  In  its  pro- 
prietary or  governmental  capacity,  and  wheth- 
er or  not  within  the  corporate  limits  of  the  city ; 
such  a  right  cannot  exist  by  implication,  but 
must  be  given  expressly. 

8.  Eminent  Domain  <8=>196  —  Condemna- 
tion or  City  Property— Devotion  to  Pub- 
lic Use  as  Reservoir— Evidence. 
.  In  proceedings  by  a  county  to  condemn  for 
county  road  purposes  part  of  a  tract  of  39 
acres  used  for  reservoir  and  water  supply  pur- 
poses outside  the  limits  of  the  city  which  owned 
it,  evidence  held  not  to  show  that  the  property 
was  not  being  devoted  to  a  public  use  by  the 
city,  though  it  was  not  all  actually  inundated. 

Condemnation  proceedings  by  the  County 
of  Kittitas  against  the  City  of  Cle  Elum.  To 
review  Judgment  of  condemnation,  the  State, 
on  the  relation  of  the  City,  brings  certiorari. 
Judgment  reversed. 

Pruyn  &  Hoeffler,  of  Eilensburg,  for  plain- 
till. 

Arthur  McGuire,  of  Eilensburg,  for  de- 
fendant. 


MACKINTOSH,  J.  Kittitas  county  Is  it- 
tempting  to  exercise  its  right  of  eminent  do- 
main for  the  purpose  of  acquiring  a  right  of 
way  for  a  county  road  over  land  owned  by 
Cle  Elum,  a  city  of  the  third  class.  Judg- 
ment of  condemnation  was  entered  by  the 
trial  court,  and  the  action  is  here  on  the 
city's  application  to  review  that  judgment 

Cle  Blum  in  1910  acquired  a  tract  of  land 
approximately  39  acres  In  area  situated 
about  4  miles  outside  of  its  corporate  limits. 
The  city  created  upon  the  property  a  reser- 
voir for  the  storing  of  water  to  be  used  at 
an  auxiliary  supply  for  the  city  and  its 
inhabitants.  The  public  road  over  which 
traffic  passes  from  the  city  of  Easton  to  Ge 
Elum  is  located  near  the  western  boundary 
of  the  reservoir  site  and  within  two  hundred 
and  twenty-five  feet  of  the  reservoir.  It 
crosses  near  the  northwest  corner  of  the 
tract,  and  then  extends  in  an  easterly  direc- 
tion some  distance  beyond  the  north  line 
of  the  tract  This  road  contains  a  heavy 
grade,  and  the  county,  desiring  to  reduce 
this  grade,  in  this  proceeding  seeks  to  con- 
demn a  right  of  way  from  a  point  near  the 
northwest  corner  of  the  tract  and  extend- 
ing in  an  easterly  direction  across  it  This 
proposed  new  road  would  be  a  much  easier 
grade  than  that  of  the  old  road,  with  which 
it  again  connects  after  it  leaves  the  proper- 
ty here  referred  to. 

The  question  for  consideration  is  whether 
the  county  has  a  right  to  maintain  the  con- 
demnation proceeding. 

[1]  As  we  view  it  it  is  unnecessary  to  de- 
termine whether  the  city  owns  the  land 
over  which  it  la_  proposed  to  construct  the 
public  road,  in  either  Its  proprietary  or  gov- 
ernmental capacity.  The  elementary  rule  Is 
that  the  power  of  a  quasi  public  corpora- 
tion or  a  public  corporation  to  condemn 
property  owned  by  a  municipality  does  not 
exist  unless  clearly  created  by  statute. 
This  rule  was  early  recognized  by  this  court 
in  the  case  of  Seattle  A  M.  Ry.  Co.  v. 
State,  7  Wash.  150,  34  Pac  551,  22  L.  R.  A 
217,  38  Am.  St  Rep.  866.  In  that  case  it 
was  held  that  a  public  service  corporation 
could  not  take  tldelands  belonging  to  the 
state  In  a  condemnation  proceeding,  for  the 
reason  that  the  act  giving  the  corporation 
the  right  to  condemn  related  only  to  the 
taking  of  private  property;  there  being  "no 
express  or  clearly  Implied  authority  to  ex- 
tend" the  right  further.  Property  acquired 
by  a  municipality  which  is  necessary  or  may 
reasonably  be  considered  necessary  In  the 
future  for  the  use  of  the  municipality  in 
the  performance  of  either  its  public  or 
private  functions,  is  not  subject  to  condeanna- 
tlon  unless  that  power  has  been  expressly 
created.  There  must  be  left  to  the  judgment 
and  discretion  of  the  municipal  authorities 
the  determination  of  the  public  necessity  of 
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acquiring  and  holding  lands  to  be  used  for 
and  In  connection  with  public  activities, 
and  the  courts  will  not  Interfere  with  the 
reasonable  exercise  of  that  discretion.  The 
Legislature,  having  conferred  statutory  pow- 
er upon  counties  to  condemn  for  county  road 
purposes,  has  not  gone  to  the  extent  of  ex- 
pressly allowing  a  condemnation  for  such  pur- 
poses of  the  property  of  municipalities.  In 
1911  the  Legislature  defined  and  provided 
for  the  construction  of  what  are  known  as 
permanent  highways  (Laws  1911,  c  36),  and 
in  1913  gave  the  counties  the  power  to  con- 
struct such  permanent  highways  through  the 
'  corporate  limits  of  cities  of  the  third'  and 
fourth  classes  (Rem.  Code,  |  6879—18).  We 
held  In  the  case  of  State  ex  rel.  Floyd  v. 
Superior  Court,  86  Wash.  410,  150  Pac  618, 
that  this  act  of  1913  was  intended  to  be  an 
addition  to  the  act  of  1911  and  gave  the 
counties  the  right  to  condemn  property  sit- 
uated within  cities  of  the  third  and  fourth 
classes  for  the  construction  of  permanent 
highways.  This  legislation  would  seem  to 
indicate  that  the  Legislature  recognized  that 
no  authority  existed  in  the  counties  to  con- 
demn for  either  county  roads  or  permanent 
highways,  and  have  chosen  to  expressly 
provide  for  such  condemnation  of  the  lat- 
ter. 

In  the  case  we  have  here  we  are  not  deal- 
ing with  a  permanent  highway.  The  peti- 
tion describes  a  county  road,  the  language 
being: 

"The  plaintiff  by  this  petition  seems  to  ac- 
quire and  appropriate  the  lands  last  above  de- 
scribed for  the  purpose  of  constructing  and 
maintaining  thereon  a  public  county  road  of 
Kittitas  county,"  etc 

The  fact  that  the  property  here  sought  to 
be  condemned  is  outside  of  the  corporate 
limits  of  the  city  is  also  outside  of  the  is- 
sues of  this  case.  Whether  property  is  out- 
side or  inside  the  city's  boundary  is  im- 
material, for  the  reason  that  the  city  was 
given  the  power  to  own  such  property  for 
the  purpose  for  which  this  property  was 
acquired  and  held.  The  fact  that  It  may 
not  have  been  all  used  for  the  storage  of 
water  does  not  warrant  us  in  saying  that 
it  is  not  necessary  for  the  purpose  of  a  res- 
ervoir. As  we  understand  it,  a  reservoir 
site  may  comprise  more  land  than  is  actual- 
ly necessary  at  the  time  of  its  acquisition, 
and  more  land  than  is  ever  actually  used  or 
is  ever  covered  by  water.  The  city  has  a 
right  to  acquire  such  an  amount  of  land  as 
it  may  reasonably  be  expected  to  eventually 
need  for  the  purpose,  which  will  include 
such  an  amount  as  is  necessary  to  protect 
the  stored  water  from  contamination  and 
pollution. 


From  all  the  facts  of  the  case  the  court 
cannot  say  that  the  property  sought  to  be 
condemned  Is  not  now  devoted  to  a  public 
use,  nor  that  it  Is  not  necessary  to  satisfy 
the  needs  of  the  city  which  may  be  reason- 
ably anticipated.  It  may  well  be,  and  prob- 
ably is,  true  that  the  principal  source  of 
contamination  and  pollution  of  water  stor- 
ed some  distance  from  a  city's  limits  is  that 
contamination  and  pollution  which  would 
come  from  the  near  presence  of  a  public 
road,  and  it  certainly  seems  that  an  area 
of  39  acres  is  not  too  much  to  protect  against 
such  effects. 

[2, 3]  The  action  should  have  been  dis- 
missed for  two  reasons:  First,  that  the  law 
does  not  give  the  county  the  right  to  take  a 
city's  property  for  county  road  purposes  by 
implication.  Such  right  must,  if  it  exist,  be 
given  expressly.  Samish,  eta,  v.  Union,  etc., 
32  Wash.  586,  73  Pac.  670;  State  ex  rel. 
Atty.  Gen.  v.  Supreme  Court,  36  Wash.  385, 
78  Pac.  1011;  Tacoma  v.  Nlsqually  Power 
Co.,  57  Wash.  420,  107  Pac  199;  State  ex 
reL  Wan.  Invest  Co.  v.  Supreme  Court,  68 
Wash.  661,  124  Pac  127,  Ann.  Cas.  1913E, 
1076;  City  of  Bridgeport  v.  New  York,  etc, 
By.,  36  Conn.  255,  4  Am.  Rep.  69;  Little 
Nestucca  Road  Co.  v.  Tillamook  County,  31 
Or.  1,  48  Pac  465,  65  Am.  St  Rep.  803;  CM. 
R.  R.  Co.  v.  Starkweather,  97  Iowa,  159,  66 
N.  W.  87, 81 L.  R.  A.  183,  59  Am.  St  Rep.  405; 
City  of  Mollne  v.  Greene,  252  I1L  475,  96  N. 
E.  912,  87  L.  R.  A.  (N.  S.)  104;  Evergreen 
Cemetery  Co.  v.  Green  Haven,  43  Conn.  234, 
21  Am.  Rep.  648;  City  of  St  Louis  v.  Moore, 
269  Mo.  430,  190  S.  W.  867.  Second,  as  a 
matter  of  fact,  conceding  that  the  county 
has  the  right  to  condemn  municipally  own- 
ed property,  the  evidence  does  not  disclose 
that  this  property  Is  not  now  being  devoted 
to  a  public  use.  The  mere  fact  that  it  is 
not  all  being  actually  inundated  does  not 
deprive  It  of  Its  protection  from  condemna- 
tion. The  case  of  State  ex  rel.  v.  Chehalia 
Boom  Co.,  82  Wash.  509,  144  Pac  722,  is  In 
no  wise  inconsistent  with  the  view  here  ex- 
pressed. In  that  case  a  second  public  serv- 
ice corporation  was  allowed  to  condemn  the 
property  of  the  first  for  the  reason  that 
the  first  was  merely  owning  the  property, 
and,  as  the  opinion  Indicates,  if  the  first 
owner  had  any  present  or  prospective  use 
for  the  property,  the  condemnation  would 
not  have  been  allowed. 

The  judgment  of  the  lower  court  will  be 
reversed. 

CHADWICK,  a  J.,  and  MOUNT,  MITCH- 
ELL, TO  L  MAN,  and  FULLBRTON,  J  J,  con: 
cor. 
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O06  Wash.  64) 

WESTERN  HARDWARE  &  METAL  CO. 
MARYLAND  CASUALTY  CO. 
(No.  14788.) 

(Supreme  Court  of  Washington.  May  31, 1910.) 

En  Banc. 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

On  rehearing.  Opinion  of  department  af- 
firmed, and  Judgment  of  lower  court  af- 
firmed. 

For  departmental  opinion,  see  177  Pac.  708. 

Grinstead  &  Laube,  of  Seattle,  for  appel- 
lant 

F.  C.  Kapp,  of  Seattle,  for  respondent 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein  as  reported  in 
177  Pac.  703,  and  for  the  reasons  there  stated 
the  judgment  la  affirmed. 


(105  Wash.  1SD 

GOLAY  t.  NORTHERN  PAC.  RY.  CO. 
(No.  14064.) 

(Supreme  Court  of  Washington.   May  31,  1010.) 

fin  Banc 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; E.  M.  Card,  Judge. 

On  rehearing.  Opinion  of  department  af- 
firmed, and  Judgment  below  reversed. 

For  departmental  opinion,  see  177  Pac 
804. 

Geo.  T.  Held,  J.  W.  Quick,  and  L.  B.  Da 
Ponte,  all  of  Tacoma,  for  appellant 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats, 
all  of  Tacoma,  for  respondent 

PER  CURIAM.  Upon  a  rehearing  en 
banc  a  majority  of  the  court  still  adhere  to 
the  opinion  heretofore  filed  herein  as  report- 
ed in  177  Pac  804,  and  for  the  reasons  there 
stated,  the  judgment  is  reversed. 


OS  Idaho,  804) 

THORNTON  v.  HAMILTON  et  aL 

(Supreme  Court  of  Idaho.   June  20,  1010.) 

1.  Animals  <@=>27  —  Lease  —  Construc- 
tion—Insttbancte. 

A  provision '  in  a  contract  of  lease  of  per- 
sonal property  held  to  constitute  the  lessees 
insurers  of  horses  therein  described  while  in 
their  possession. 

2.  Animals  <g=>27— Lease— Breach  or  W ab- 
ba nty— Evidence. 

Evidence  found  to  be  Insufficient  to  estab- 
lish a  breach  of  the  implied  warranty  that  one 


of  the  horses  leased  was,  at  the  time  he  was 
delivered  to  the  lessees,  reasonably  fit  and  suit- 
able for  the  work  he  was  hired  to  perform. 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  on  contract  by  J.  A.  Thornton 
against  J.  A.  Hamilton  and  B.  L.  Vowels, 
doing  business  under  the  firm  name  and 
style  of  Hamilton  &  Vowels.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

McFarland  A  McFarland,  of  Ooeur  d'Alene, 
for  appellants. 

Ezra  R.  Whitla,  of  Coeur  d'Alene,  for 
respondent 

MORGAN,  O.  J.  Respondent  and  appel- 
lants entered  into  a  contract  whereby  the 
former  leased  to  the  latter  certain  personal 
property,  including  six  head  of  horses, 
among  which  was  a  black  gelding  of  the 
agreed  value  of  $325.  The  contract  con- 
tained the  following  provision: 

"If  any  of  said  horses  shall  die  or  be  in- 
jured, so  that  it  becomes  necessary  to  kill  the 
same,  while  in  the  possession  of  said  lessee,  the 
lessee  will  pay  to  the  lessor  the  full  value  there- 
of as  specified  above.'* 

It  appears  that  the  property  was  sent  by 
respondent,  in  charge  of  James  Long,  from 
Coeur  d'Alene  to  appellant's  logging  camp  at 
Hauser  Lake;  that  the  horse  in  question 
was  sick  a  part  of  the  time  while  making  the 
trip;  that  Long  took  with  him  the  contract 
of  lease,  which  had  been  signed  by  respond- 
ent; and  that  he  delivered  the  property  to 
appellants  and  procured  the  contract  to  be 
executed  by  them — it  being  signed  with  the 
partnership  name  by  Mr.  Hamilton.  The  de- 
livery of  the  property  took  place  on  Wednes- 
day evening,  and  the  horse  died  on  Monday 
following.  This  action  was  commenced  to 
recover  his  value  as  fixed  by  the  contract 

The  trial  resulted  in  a  verdict  for  plaintiff, 
which  was  rendered  pursuant  to  an  instruc- 
tion to  the  effect  that  the  defense  was  in- 
sufficient Judgment  was  entered  according- 
ly, from  which  this  appeal  was  taken. 

[1  ]  The  contract  contains  a  prevision  that 
the  lessees  will,  at  the  expiration  or  termina- 
tion of  the  lease,  "restore  the  said  personal 
property  to  the  said  lessor  In  like  good  con- 
dition in  which  it  now  is,  wear  and  diminu- 
tion resulting  from  reasonable  use  thereof 
excepted."  Appellants  contend  that  the  two 
provisions  of  the  contract  above  quoted  are 
Inconsistent;  that  the  intention  of  the 
parties  cannot  be  clearly  ascertained  there- 
from, and  therefore  parol  testimony  is  ad- 
missible to  show  what  their  intention  was; 
and  that  the  court  erred  in  rejecting 'evidence 
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offered  for  that  purpose.  The  provisions  of 
the  contract  are  not  inconsistent,  and  the  in- 
tention of  the  parties  that  appellants  should 
be  insurers  of  the  horses  while  in  their 
possession  is  entirely  clear  from  the  language 
employed. 

Appellants  assign  as  error  the  action  of 
the  court  rejecting  a  letter  offered  in  evi- 
dence, which  was  delivered  to  them  at  the 
time  they  received  the  property.  It  Is  as 
follows: 


"Cava  d'Alene,  Idaho,  July  25,  1917. 

"Hamilton  &  Vowels,  Hauser  Lake.  Mr. 
Hamilton— Dear  Sir:  Inclosed  find  two  forms 
of  lease  of  personal  property,  which  you  will 
sign  one  and  give  to  our  man,  so  that  he  can 
mail  to  me. 

"This  will  introduce  Mr.  Jaa.  Long,  who  has 
been  with  me  for  the  past  ten  years,  and  you 
will  find  him  strictly  reliable.  He  will  do  the 
feeding  of  my  horses  just  as  we  talked. 

"Very  truly  yours,        J.  A.  Thornton." 

It  is  insisted  that  this  letter,  being  a 
writing  signed  by  respondent  subsequent  to 
the  time  he  signed  the  lease,  is  admissible  to 
modify  Its  terms.  The  letter  does  not  tend 
to  prove  a  modification  of  the  contract,  and 
its  rejection  was  not  error. 

[2]  Counsel  for  appellants  insist  that  their 
clients'  liability  is  a  question  for  the  jury, 
for  the  reason  that  the  contract  "impliedly 
warrants  that  the  animals  are  reasonably  fit 
and  suitable  for  the  work  which  they  are 
hired  to  perform";  that  the  sickness  of  the 
horse  In  question  on  the  way  from  Coeur 
d'Alene  to  the  logging  camp  was  known  to 
Long,  who  was  respondent's  agent,  and  that 
Ms  knowledge  amounted  to  notice  to  bis 
principal. 

Conceding  there  was  an  implied  warranty 
that  the  horse,  at  the  time  he  was  delivered 
to  appellants,  was  reasonably  fit  and  suitable 
for  the  work  which  he  was  hired  to  perform, 
there  was  a  failure  to  establish  a  breach  of 
the  warranty.  No  evidence  was  offered  tend- 
ing to  show  that  the  horse  was  not,  in  all  re- 
spects, fit  and  suitable  for  such  work,  and 
there  Is  nothing  in  the  record  to  have  justi- 
fied the  jury  in  finding,  had  the  question 
been  submitted  to  it,  that  he  died  from  the 
disorder  from  which  he  suffered  on  the  way 
from  Coeur  d'Alene  to  the  logging  camp.  On 
the  other  hand,  it  was  established  that,  fol- 
lowing his  delivery  to  appellants  on  Wednes- 
day evening,  he  worked  at  skidding  and 
hauling  logs  on  Thursday,  Friday,  and  Satur- 
day, during  which  time,  and  until  he  took 
sick  on  Sunday  evening,  preceding  his  death 
on  Monday  morning,  he  ate  and  drank  reg- 
ularly. 

The  judgment  appealed  from  is  affirmed. 
Costs  are  awarded  to  respondent 

RICE  and  BUDGE,  JJ.,  concur. 
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INDEPENDENCE  PLACER  MINING  CO., 
Limited,  v.  KNAUSS  et  al. 

(Supreme  Court  of  Idaho.   May  31,  1919.) 


1.  Mines  and  Minebals  «=>38(11)— Suit  to 
Quiet  Title  to  Mining  Claims  —  Com- 
plaint. 

It  is  not  necessary  to  allege  in  the  com- 
plaint, in  a  suit  to  quiet  title  to  mining  claims, 
the  manner  in  which  they  were  located  nor  the 
qualifications  of  the  locators.  It  is  necessary 
to  allege  the  ultimate  fact  of  plaintiff's  inter- 
est in  or  claim  to  the  property. 

2.  Appeal  and  Ebbob  •J=>1170(3)— Ebbob  ob 
Defect — Pleadings  ob  Proceedings— Re- 
vebsal. 

An  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  tbe  substantial 
rights  of  the  parties  is  not  ground  for  reversal 
of  the  judgment. 

8.  Minks  and  Minerals  «=»  19 (2)— Descrip- 
tion or  Mining  Claim— Sufficiency. 
If,  by  any  reasonable  construction,  in  view 
of  the  surrounding  circumstances,  the  language 
employed  in  the  description  of  a  mining  claim 
will  impart  notice  to  subsequent  locators,  it  is 
sufficient, 

4.  Appeal  and  Ebbob  <f=»1011(l>— Findings 
or  Fact — Conflicting  Evidence— Review. 
Findings  of  fact  made  by  a  trial  judge  who 
has  had  the  benefit  of  observing  the  demeanor 
of  witnesses  upon  the  stand  and  of  listening  to 
their  testimony  will  not  be  disturbed  because  of , 
conflict  if  the  evidence  in  support  thereof,  if 
uncontradicted,  would  be  sufficient  to  sustain  it 

Appeal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Suit  to  quiet  title  by  the  Independence 
Placer  Mining  Company,  Limited,  against 
Herman  Knauss  and  others.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendants  appeal.  Judgment  and  order 
affirmed. 

H.  J.  Hull,  of  Wallace,  and  John  M.  Glee- 
son  and  Joseph  F.  Morton,  both  of  Spokane, 
Wash.,  for  appellants. 

Walter  H.  Hanson  and  Harlan  L.  Howard, 
both  of  Wallace,  for  respondent. 

MORGAN,  C.  J.  On  March  7,  1905,  the 
Aggy,  Independence,  and  Moose  placer  min- 
ing claims  were  located,  and  on  October  30, 
1906,  the  locators  conveyed  them  to  respond- 
ent. While  it  does  not  appear  that  the  orig- 
inal Aggy  location  has  ever  been  abandoned, 
respondent's  employes,  on  September  17, 
1913,  relocated  the  ground  embraced  within 
that  claim  as  three  claims  called  the  Aggy, 
Gold  Dollar,  and  Falls,  and  October  13,  1913, 
conveyed  the  same  to  respondent.  On  May 
29,  1916,  Jack  Moore  and  W.  R.  Simons, 
acting  for  and  on  behalf  of  appellants,  lo- 
cated, and  on  June  5,  1916,  caused  to  be  re- 
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corded,  notices  of  location  of,  the  Montana,  j 
Virginia,  Oregon,  Texas,  Kentucky,  Idaho, 
Missouri,  Illinois,  and  Utah  placer  mining 
claims.  Because  of  conflict  in  these  locations 
respondent  commenced  this  action  in  Clear- 
water county,  where  the  ground  is  situated, 
to  quiet  its  title.  The  cause  was  transfer- 
red to  and  tried  in  Kootenai  county,  where 
a  decree  was  entered  quieting  respondent's 
title,  from  which  and  from  an  order  denying 
a  motion  for  a  new  trial  appeals  have  been 
taken.  The  appeals  were  heard  together, 
and  will  be  disposed  of  In  one  opinion. 

Appellants  demurred  to  the  complaint  gen- 
erally and  specially,  and  have  assigned  as 
error  the  failure  of  the  court  to  sustain  their 
special  demurrer,  which  was  based  upon  the 
ground  that  portions  of  the  complaint  were 
ambiguous,  unintelligible,  and  uncertain. 
It  is  insisted  that  the  complaint  does  not 
show  where  respondent's  claims  are  situated, 
that  their  description  is  not  pleaded  with 
sufficient  accuracy  so  they  may  be  found 
and  identified  therefrom,  and  that  the  com- 
plaint does  not  Show  that  the  ground  was 
properly  located  as  required  by  the  laws  of 
the  United  States  and  of  the  state  of  Idaho. 

It  is  alleged  in  the  complaint: 

"That  heretofore  and  prior  to  the  commence- 
ment of  this  action  there  were  duly  and  reg- 
ularly located  on  Independence  creek  and  Moose 
creek,  in  old  Moose  City  mining  district,  Clear- 
water county,  Idaho,  the  following  described 
placer  mining  claims:  Aggy,  Gold  Dollar,  Falls, 
Independence,  and  Moose— all  of  which  were  lo- 
cated by  the  predecessors  In  interest  of  the 
plaintiff,  in  the  manner  required  by  law,  and 
were  by  divers  and  mesne  conveyances  con- 
veyed to  and  became  the  property  of  the  plain- 
tiff." 

Respondent  also  alleged  its  ownership  and 
adverse  possession  for  more  than  five  years 
prior  to  the  commencement  of  the  action,  of 
the  mining  ground  in  question. 

[1]  It  was  not  necessary  for  respondent  to 
allege  in  detail  the  manner  in  which  the 
claims  were  located,  nor  the  qualifications 
of  the  locators.  It  was  necessary  to  allege 
the  ultimate  fact  of  its  interest  in,  or  claim 
to,  the  property,  and  in  that  particular  the 
complaint  is  sufficient  Hammitt  v.  Virginia 
Mining  Co.,  181  Pac.  336.  It  is  true  the 
property  cannot  be  identified  by  the  descrip- 
tion found  in  the  complaint  However,  at 
the  trial  respondent  Introduced  the  notices 
of  location  of  its  claim,  together  with  oral 
testimony  touching  their  location  and  de- 
scription, and  this  evidence  was  admitted 
without  objection  that  the  complaint  was 
insufficient 

The  record  discloses  that  on  August  29, 
1913,  Jack  Moore  and  another  man  entered 
into  a  contract  with  respondent  whereby 
they  leased  this  ground  for  a  period  of  five 
years,  and  that  during  the  years  1913  and 
1914  they  and  their  employes  performed  the 
assessment  work  thereon.   There  is  conflict  \ 


|  as  to  whether  or  not  the  assessment  work 
was  performed  In  1915.  The  trial  court 
found  it  was,  and  there  Is  sufficient  evidence 
to  justify  the  finding;  also  to  establish  that 
it  was  done  by  Moore  and  W.  R.  Simons. 
There  is  no  dispute  that  Moore  and  Simons 
spent  the  greater  part  of  the  summer  of 
1915  on  and  about  the  ground  in  question. 
It  is  entirely  clear  that,  when  they  located 
this  ground  for  and  on  behalf  of  appellants 
in  1916,  they  knew  of  the  conflict  between 
the  claims  they  were  locating  and  those  of 
respondent  and  it  is  equally  clear  that  ap- 
pellants were  not  placed  at  a  disadvantage, 
nor  deprived  of  any  substantial  right  by 
the  insufficiency  of  the  description  in  the 
complaint  of  respondent's  claims. 

[2]  If  the  failure  of  the  trial  court  to  sus- 
tain appellants'  special  demurrer  was  error, 
It  does  not  in  view  of  these  circumstances, 
justify  a  reversal.   C.  L.  f  4231,  provides: 

"The  court  must  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect"  Smith  v.  Peterson,  81  Idaho, 
34,  169  Pac.  290,  and  cases  therein  cited; 
Strong  v.  Oregon  Short  line  R.  B,  Co.,  31 
Idaho,  48,  169  Pac  179. 

[S]  Appellants  question  the  sufficiency  of 
the  notices  of  location  of  respondent's  claims 
and  insist  that  they  do  not  contain  a  state- 
ment  of  the  distances  and  directions  from  the 
posts  upon  which  they  were  placed  to  nat- 
ural objects  or  permanent  monuments  as 
is  required  by  O.  L.  |  3222.  The  descriptions 
contained  in  the  location  notices  of  respond- 
ent's original  claims  are  as  follows: 
The  Independence: 

"Beginning  at  corner  No.  1,  which  is  a  stake 
not  less  than  4  inches  in  diameter  and  4  feet 
high,  which  initial  point  is  situated  about  300 
feet  westerly  from  the  mouth  of  Independence 
creek  at  its  junction  with  Moose  creek;  thence 
running  545%  rods  northerly  to  corner  No.  2; 
thence  36%  rods  easterly  to  corner  No.  3; 
thence  545%  rods  southerly  to  corner  No.  4; 
thence  86%  rods  westerly  to  place  of  begin- 
ning." 

The  Aggy: 

"Beginning  at  corner  No.  1,  which  is  a  stake 
not  less  than  4  inches  in  diameter  and  4  feet 
high,  which  initial  point  is  situated  at  the 
northwest  corner  hereof,  about  500  feet  south- 
east of  the  Independence  cabin;  thence  run- 
ning 640  rods  southeasterly  to  corner  No.  2; 
thence  5  rods  southerly  to  corner  No.  3;  thence 
640  rods  northwesterly  to  corner  No.  4;  thence 
5  rods  northerly  to  place  of  beginning." 

The  Moose: 

"Beginning  at  corner  No.  1,  which  is  a  stake 

not  less  than  4  inches  in  diameter  and  4  feet 
^high,  which  initial  point  is  situated  8  rods 
above  the  flame  of  the  Independence  mining 
claim,  on  the  northerly  side  of  Moose,  creek: 
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thence  running  36%  rods  southerly  to  corner 
No.  2;  thence  658  rods  westerly  to  corner  No. 
8;  thence  86%  rods  northerly  to  corner  No.  4; 
thence  568  rods  easterly  to  place  of  beginning." 

It  will  be  observed  that  the  Independence 
claim  Is  tied  to  the  junction  of  Independence 
and  Moose  creeks;  that  the  Aggy  is  tied  to 
the  Ipdependence  cabin,  and  the  Moose  to 
the  flume  of  the  Independence  claim,  refer- 
ence also  being  made  to  the  northerly  side 
of  Moose  creek.  The  junction  of  Independ- 
ence and  Moose  creeks  is  ,a  natural  object, 
and  the  cabin  and  the  flume  are  permanent 
monuments,  within  the  meaning  of  O.  L.  | 
3222. 

Mineral  deposits  are  frequently  discovered 
in  the  wilderness,  remote  from  a  government 
survey.  These  discoveries  are  usually  made 
by  men  who  are  not  equipped  with  proper 
instruments,  nor  possessed  of  sufficient  edu- 
cation, to  enable  them  to  correctly  run  lines, 
make  measurements,  and  accurately  describe 
.the  ground  sought  to  be  located.  Some  of 
these  difficulties,  at  least,  attended  the  lo- 
cation of  respondent's  claims.  In  such  a  case 
the  law  does  not  exact  the  impossible,  but 
the  rule  has  been  thus  stated : 

"If,  by  any  reasonable  construction,  in  view 
of  the  surrounding  circumstances,  the  language 
employed  in  the  description  will  impart  notice 
to  subsequent  locators,  it  is  sufficient."  Farm- 
ington  Gold  Min.  Co.  v.  Rhymney  Gold  &  Cop- 
per Co.,  20  Utah,  863,  58  Pac.  832,  77  Am.  St 
Rep.  013;  Morrison  v.  Regan,  8  Idaho,  201, 
67  Pac.  055 ;  Bismarck  Min.  Co.  v.  North  Sun- 
beam Co.,  14  Idaho,  516,  06  Pac.  14;  Snowy 
Peak  Min.  Co.  v.  Tamarack  &  Chesapeake  Min. 
Co.,  17  Idaho,  630,  107  Pac.  60;  Flynn  Group 
Min.  Co.  v.  Murphy,  18  Idaho,  266,  100  Pac. 
851,  138  Am.  St.  Rep.  201. 

Tested  by  this  rule,  respondent's  notices 
are  sufficient. 

[4]  Appellants  question  the  sufficiency  of 
the  evidence  to  sustain  the  findings.  An 
examination  of  the  record  discloses  that, 
while  there  Is  conflict  in  the  testimony,  the 
case  is  well  within  the  rule  that  findings  of 
fact  made  by  a  trial  judge  who  has  had  the 
benefit  of  observing  the  demeanor  of  wit- 
nesses upon  the  stand  and  of  listening  to 
their  testimony  will  not  be  disturbed  because 
'of  conflict  if  the  evidence  in  support  thereof, 
if  uncontradicted,  would  be  sufficient  to  sus- 
tain It  Neil  v.  Hyde,  82  Idaho,  576,  186 
Pac.  710,  and  cases  therein  cited. 

Other  assignments  of  error  have  been  pre- 
sented, but  la  view  of  the  foregoing  con- 
clusions, we  do  not  deem  a  discussion  of 
them  necessary. 

The  judgment  and  order  appealed  from 
are  affirmed.  Costs  are  awarded  to  re- 
spondent 

RICE  and  BUDGE,  JJ.,  concur. 


(82  Idaho.  265) 

MARK  P.  MILLER  MILLING  CO.  v.  BUT- 
TERFIELD-ELDER IMPLEMENT  CO., 
limited. 

(Supreme  Court  of  Idaho.   May  31,  1010.) 

1.  Troves  and  Conversion  <8=>16— Title. 

In  an  action  for  conversion,  the  plaintiff 
must  rely  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary. 

2.  Sales  «=>107— Executory  Contract— In- 
tention ot  Parties. 

Whether  a  contract  for  sale  of  chattels  is 
to  be  considered  executed  or  executory  is  to  be 
determined  by  the  intention  of  the  parties. 

3.  Contracts  «=>147(2),  160— Construction 
—Intention  o»  Parties.  ' 

The  intention  of  the  parties  to  a  contract 
is  to  be  gathered  from  the  language  thereof,  if 
unambiguous;  otherwise  by  its  letter  in  the 
light  of  such  circumstances  as  may  properly  be 
considered  in  determining  the  intention  of  the 
parties. 

4.  Sales  «=»218%— Intention  or  Parties— 
Question  for  Jury. 

When  the  terms  of  a  contract  of  sale  are 
undisputed,  and  the  attendant  circumstances  are 
agreed  upon,  the  question  of  the  intent  of  the 
parties  in  respect  to  the  passing  of  title  is,  gen- 
erally speaking,  one  of  law  for  the  court 

5.  Sales  $=»107  —  Executed  or  Executory 
Contract— Test— Risk  of  Loss. 

The  usual  test  as  to  whether  a  contract  of 
sale  is  executed  or  executory  is  to  consider  at 
whose  risk  the  subject-matter  of  the  contract  is 
prior  to  actual  delivery  to  the  buyer.  If  the 
risk  of  loss  from  injury  to  or  destruction  of  the 
property  is  on  the  buyer,  the  contract  is  execut- 
ed, and,  if  on  the  seller,  it  is  executory. 

Appeal  from  District  Court  Latah  County; 
Edgar  C.  Steele,  Judge. 

Action  for  conversion  by  the  Mark  P.  Mil- 
ler Milling  Company  against  the  Butterfleld- 
Elder  Implement  Company,  Limited.  Judg- 
ment of  nonsuit,  and  plaintiff  appeals.  Af- 
firmed. 

Frank  L.  Moore,  of  Moscow,  for  appellant 
Orland  &  Lee,  of  Moscow,  for  respondent 

RICE,  J.  On  June  22,  1014,  the  appellant 
and  one  C.  H.  Sutton  entered  into  the  follow- 
ing contract  in  writing:  • 

"I  have  to-day  sold  to  M.  P.  Miller  Milling 
Co.,  for  delivery  on  or  before  Nov.  1,  1014,  ten 
thousand  No.  1  red  (10,000)  bushels  of  No.  1  red 
Russian  wheat  at  the  price  of  (66tf)  sixty-six 
cents  per  bushel  in  the  warehouse  of  Mark  P. 
Miller  at  Moscow,  Idaho,  and  hereby  acknowl- 
edge having  received  on  said  sale,  as  earnest 
money,  the  sum  of  one  dollar  ($1.00)  dollars. 

"It  is  agreed  and  understood  that  the  price  of 
sixty-six  (  )  cents  mentioned,  is  for  No.  1 
red  Russian  wheat  equal  to  the  Washington 
state  standard  now  in  effect  but  off-grade  wheat 
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of  the  lame  variety  win  be  received  against  this 
sale  at  the  customary  discount  for  such  wheat. 

"C.  H.  Sutton,  Seller. 
"Confirmed:   M.  P.  Miller  Milling  Co.,  by 
M.  P.  Miller,  Pres." 

Sutton  was  a  farmer,  and  bad  then  grow- 
ing a  large  acreage  of  wheat  in  Latah  coun- 
ty. The  growing  crop  was  then  Incumbered 
by  two  chattel  mortgages,  which  specified  the 
particular  land  upon  which  the  crop  was 
growing.  The  respondent  was  mortgagee  of 
the  second  of  the  two  mortgages.  About 
September  4,  1914,  the  grain  described  In 
the  mortgages  was  sold  by  respondent  mort- 
gagee, with  the  consent  and  upon  the  order 
of  Sutton,  to  one  Gibson,  and  thereafter  de- 
livered to  him.  ' 

Trial  was  had  to  a  jury.  Appellant  was 
permitted,  over  objection  of  respondent,  to 
submit  oral  testimony  to  the  effect  that  the 
wheat  referred  to  in  the  contract  of  sale  was 
the  same  as  that  covered  by  the  mortgages. 
A  judgment  of  nonsuit  was  entered,  from 
which  this  appeal  is  prosecuted. 

[1]  In  an  action  for  conversion,  the  plain- 
tiff must  rely  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  of 
Ms  adversary-  88  Oyc.  2048.  In  this  action 
it  was  necessary  for  appellant  to  show  that 
title  to  the  property  in  question  had  passed 
to  him,  and  that  he  was  entitled  to  the  pos- 
session thereof  at  the  time  of  the  alleged 
conversion. 

[2-4]  Whether  a  contract  of  sale  is  to  be 
considered  executed  or  executory  Is  to  be  de- 
termined by  the  intention  of  the  parties, 
Idaho  Imp.  Co.,  Ltd.,  v.  Lam  bach,  16  Idaho, 
497,  101  Pac  951.  But  that  intention  is  to 
be  gathered  from  the  language  of  the  con- 
tract (United  States  v.  Woodruff,  89  U.  S. 
[22  Wall.]  180,  22  L  Ed.  863 ;  Smith  v.  Ed- 
wards, 166  Mass.  221,  30  N.  W.  1017)  If  the 
language  of  the  contract  is  unambiguous; 
otherwise  by  its  letter  In  the  light  of  such 
circumstances  as  may  properly  be  considered 
in  determining  the  intention  of  the  parties 
(State  ex  reL  Pittsburg  Coal  Co.  v.  Patterson, 
138  Wis.  475,  120  N.  W.  227).  When  the 
terms  of  an  agreement  of  sale  are  undisput- 
ed, and  the  attendant  circumstances  are 
agreed  upon,  the  question  of  the  intent  of 
the  parties  in  respect  to  passing  title  is,  gen- 


erally speaking,  one  of  law  for  the  court. 
Sempel  v.  Northern  Hardwood  Lumb.  Co. 
(on  rehearing)  142  Iowa,  586,  121  N.  W.  23. 

An  examination  of  the  contract  In  this 
case  leads  inevitably  to  the  conclusion  that 
it  was  not  the  intention  of  the  parties  that 
title  to  the  wheat  should  pass  to  the  appel- 
lant until  the  same  should  be  delivered  at 
the  warehouse  of  Mark  P.  Miller  at  Mos- 
cow. 

[S]  It  will  be  observed  that  the  contract 
was  merely  for  10,000  bushels  of  No.  1  red 
Russian  wheat  The  delivery  of  any  wheat, 
wherever  grown,  of  the  variety  and  grade 
specified,  would  fulfill  the  contract  If  it 
were  permissible  to  offer  evidence  to  prove 
that  the  intention  was  to  describe  the  wheat 
covered  by  the  mortgages,  the  contract  most 
still  be  considered  executory. 

By  its  terms,  the  sale  was  for  delivery  on 
or  before  November  1,  1914,  and  the  price 
was  66  cents  per  bushel  in  the  warehouse 
of  Mark  P.  Miller  at  Moscow.  It  was  shown 
by  the  evidence  that  the  crop  of  wheat  pro-, 
duced  less  than  10,000  bushels,  or,  to  be  ex- 
act 8,191  bushels.  The  terms  of  the  agree- 
ment may  not  be  varied  by  parol  evidence. 
Had  Sutton  delivered  the  8,191  bushels  to 
appellant  he  would  not  have  fulfilled  his  con- 
tract. On  the  other  hand,  had  the  crop  ex- 
ceeded 10,000  bushels,  the  contract  would 
have  been  fulfilled  by  the  delivery  of  any 
10,000  bushels  thereof.  Furthermore,  the 
price  fixed  in  the  agreement  was  for  wheat 
delivered  in  the  warehouse  at  Moscow.  Had 
there  been  a  loss  of  the  crop  before  delivery, 
it  could  not  be  contended  that  the  loss  would 
have  been  that  of  appellant  Appellant  was 
not  obliged  to  pay  until  delivery  at  the  ware- 
house was  accomplished,  and  in  case  of  prior 
destruction  delivery  could  not  have  been 
made. 

"The  usual  decisive  test  as  to  whether  the 
contract  is  executed  or  executory  is  to  con- 
sider at  whose  risk  the  subject-matter  of  the 
contract  is  prior  to  the  actual  delivery  to  the 
buyer;  if  the  risk  of  loss  from  injury  to  or 
destruction  of  the  property  is  on  the  buyer,  the 
contract  is  executed,  and,  if  on  the  seller,  it  is 
executory."   23R&L  1846. 

The  judgment  is  affirmed.  Costs  awarded 
to  respondent 

MORGAN,  O.  J„  and  BUDGE,  J.,  concur. 
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(Supreme  Court  of  Idaho.    March  28,  1919. 
Rehearing  Denied  June  23,  1919.) 

L  Ootjbtb  <g=»202(4)  —  Pbobate  Coubts— Va- 
cation or  Judgment  —  Application  or 
Statute. 

Comp.  Laws,  f  4229,  providing  for  the  set- 
ting aside  of  judgments  or  decrees  on  account 
of  mistake,  inadvertence  or  excusable  neglect, 
applies  to  probate  practice. 

2.  goabdian  and  wabd  (8=163 — settlement 
by  Pbobatk  Coubt  —  Rk-examination  on 
Final  Accounting. 

The  settlement  and  allowance  of  the  annual 
or  intermediate  account  of  a  guardian  by  the 
probate  court  is  only  prima  facie  evidence  of 
its  correctness,  and  is  not  conclusive  against 
the  ward,  so  as  to  prevent  re-examination  by  the 
probate  court  on  the  final  accounting  of  the 
guardian  of  his  entire  management  of  the  ward's 
estate.  Comp.  Laws,  f  5602,  as  to  the  conclu- 
siveness of  settlements  of  administrators'  ac- 
counts, is  not  made  applicable  to  guardians'  ac- 
counts by  section  6809. 

3.  guabdian  and  wabd  <g=>54— use  of 
Wabd'b  Funds— Accounting — Intkbest. 

Where  a  guardian  mingles  his  ward's  funds 
with  his  own,  and  it  is-  not  shown  that  he  re- 
ceived any  profit  from  the  use  of  the  ward's 
funds,  the  guardian  should  be  charged  with  in- 
terest at  the  legal  rate,  with  annual  rests,  on 
the  amount  of  the  funds  of  the  ward  so  mingled 
with  bis  own. 

4.  GUABDIAN  AND  WABD  «=>58— ATTOBNET'B 

Fees. 

A  guardian  is  entitled  to  credit  for  an  at- 
torney's fee  paid  by  him  for  services  rendered 
to  the  estate,  when  he  shows  necessity  for  such 
service,  and  that  the  amount  so  paid  was  rea- 
sonable. 

5.  GUABDIAN  AND  WABD  <J=5>58— AtTOBNEY'S 

Fees— Defending  Attack  on  Final  Ac- 
count. 

A  guardian  is  not  entitled  to  recover  attor- 
ney's fees  incurred  in  .  resisting  an  attack  upon 
his  final  account,  which  attack  was  invited  by 
his  own  neglect  and  misconduct. 

6.  GUABDIAN  AND  WABD  <8=>150— COMPENSA- 
TION— Statute. 

Compensation  of  a  guardian  for  his  services, 
under  Comp.  Laws,  §  5796,  is  not  to  be  comput- 
ed on  the  basis  of  fees  and  commissions,  but  is 
to  be  fixed  in  such  amount  as  the  court  settling 
his  accounts  deems  just  and  reasonable. 

Dunn,  District  Judge,  dissenting  in  part. 

Appeal  from  District  Court,  Nob  Perce 
County;  Edgar  C.  Steele,  Judge. 

Annie  Weaskus  Luke,  as  executrix  of 
George  Weaskus,  deceased,  objected  to  the 
final  account  of  William  F.  Kettenbach,  as 
guardian  of  deceased,  and  the  probate  court 
disallowed  his  final  accounting,  adjudged  him 
Indebted  to  his  ward,  and  the  guardian  ap- 
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pealed  to  the  district  court,  and  from  Its 
Judgment  for  the  executrix,  both  parties  ap- 
peal. Reversed,  and  cause  remanded,  with 
instructions. 


Eugene  O'Neill  and  Lawrence  E.  O'Neill, 
both  of  Lewiston,  for  appellant  and  cross- 
respondent. 

George  W.  Tannahill  and  S.  O.  Tannahill, 
both  of  Lewiston,  for  respondent  and  cross- 
appellant. 

RICE,  J.,  On  September  12,  1906,  William 
F.  Kettenbach  was  appointed  by  the  probate 
court  of  Nez  Perce  county  guardian  of  the  es- 
tate of  George  Weaskus,  a  blind  and  incom- 
petent Indian.  On  February  26, 1909,  he  filed 
his  first  report,  showing  that  he  had  received 
funds  of  his  ward  in  the  sum  of  $6,944.44, 
but  not  showing  when  the  money  was  re- 
ceived, This  report  was  verified  by  his  oath 
on  September  25,  1908.  Deducting  certain 
payments*  made  by  the  guardian,  and  $367.20 
fees  and  commissions  claimed  by  him,  this 
report  showed  a  balance  on  hand  of  $3,311. 
82.  The  probate  court  approved  this  report 
March  8,  1909.  The  next  report  was  filed  by 
the  guardian  on  February  2, 1910.  It  consist- 
ed of  this  simple  statement: 

"No  change  in  amount  on  band  since  last  ren- 
dered account.  Balance  due,  $3,311.82." 

Annie  Luke  Bill,  as  sister  and  next  friend 
of  the  ward,  filed  objections  to  this  report, 
stating  among  her  grounds  of  objection  that — 

"His  said  account  filed  on  the  2d  day  of 
February,  1910,  as  and  for  his  annual  account 
of  his  dealings  with  the  estate  of  the  said  in- 
competent, makes  no  showing  as  to  the  form  in 
which  the  moneys  heretofore  received  are  held, 
in  what  property  the  same  is  invested,  or  what 
rate  of  interest  the  same  is  now  drawing,  or 
what  interest  it  has  earned  during  the  time  the 
same  has  been  in  the  hands  of  said  guardian." 

The  probate  court  thereupon  disallowed 
this  account,  and  ordered  the  guardian  to 
render  a  more  complete  account  on  or  before 
February  28,  1910.  However,  no  further  re- 
port was  made  until  July  9,  1914,  when  he 
filed  a  report  showing  $3,311.82,00  hand  Feb- 
ruary 2,  1910,  and  Interest  collected  amount- 
ing to  $473.49.  This  report  did  not  show  the 
dates  between  which  interest  had  been  col- 
lected. The  guardian  stated  in  this  report 
that  the  ward's  money  was  then  on  deposit 
with  the  Idaho  Trust  Company,  on  a  time  cer- 
tificate of  deposit,  dated  February  19,  1914, 
and  bearing  interest  at  4  per  cent,  per  an- 
num, on  which  six  months'  interest  would  be 
due  August  19,  1914.  In  this  report  credit 
was  claimed  for  attorney's  fees  in  the  sum  of 
$50.  The  report  was  approved  by  the  probate 
court  July  22,  1914,  and  after  allowing  the 
credits  claimed  showed  a  balance  in  the 
guardian's  hands,  July  9,  1914,  $3,735.31. 


»For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexe 
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On  September  5,  1914,  the  ward  died,  leav- 
ing a  will  by  which  he  appointed  his  sister, 
Annie  Weaskns  Lake,  executrix.  The  validi- 
ty of  the  will  was  attacked  by  his  son  Phillip, 
who,  having  lost  the  contest  before  the  pro- 
bate court,  appealed  to  the  district  court  for 
Nez  Perce  county.  During  the  pendency  of 
the  appeal  in  the  district  court,  the  guardian, 
on  January  25,  1915,  filed  his  final  account 
In  this  account  he  charged  himself  with  bal- 
ance on  hand,  July  30,  1914,  $3,735.31,  and 
with  Interest,  amounting  to  $139.64,  to  Jan- 
uary 30,  1915,  making  a  total  of  $3,874.95. 
He  asked  credit  for  $50  additional  attorney's 
fees,  $211.12  additional  fees  and  commissions 
for  himself,  and  $13.83  probate  court  costs, 
which  would  leave  a  balance  in  his  hands, 
after  deducting  these  amounts,  of  $3,600.  Al- 
though the  will  contest  was  still  undecided, 
the  guardian  prayed  the  court  to  distribute 
this  estate  to  "Annie  Luke,  administrator  of 
the  estate  of  George  Weaskus,  deceased," 
which  account  was  allowed,  approved,  and 
settled  February  6,  1915. 

On  July  8,  1915,  Annie  Weaskus  Luke  filed 
with  the  probate  court  her  motion  to  vacate 
and  set  aside  the  order  of  February  6,  1915, 
by  which  the  final  account  of  the  guardian 
had  been  allowed,  upon  the  ground  of  mis- 
take, Inadvertence,  and  excusable  neglect. 
Comp.  Laws.  |  4229.  The  guardian  resisted 
this  motion,  but  on  September  14,  1915,  the 
probate  court  entered  an  order  vacating  and 
setting  aside  the  order  of  February  6,  1915. 
The  court  further  ordered  the  guardian  to 
render  a  more  complete  account  of  his  trans- 
actions with  the  property  of  said  estate. 

In  compliance  with  this  last  order,  the 
guardian,  on  September  24,  1915,  filed  anoth- 
er final  account,  showing  the  following  items 
charged  to  himself:  Balance  on  hand  July 
22, 1914,  $3,735.31 ;  Interest  on  $3,735.31,  July 
22,  1914,  to  January  30,  1915,  at  4  per  cent 
per  annum,  $139.62;  interest  on  $3,600  from 
January  30,  1915,  to  September  23,  1915,  at  4 
per  cent,  per  annum,  $93.20,  making  a  total 
of  $3,968.13.  He  asked  that  he  be  credited 
with  the  following  items:  Attorney's  fees. 
$50;  fees  of  guardian,  7  per  cent  on  $1,000 
and  5  per  cent,  on  $2,968.13,  $218.40;  pro- 
bate court  costs,  $13.83;  additional  attor- 
ney's fees  to  be  allowed  by  the  court,  $250; 
p-obate  court  costs  in  closing  up  the  estate, 
$•  . 

The  executrix  duly  objected  to  this  account 
for  the  reasons,  among  others,  that  the  inter- 
est earned  was  much  less  than  should  have 
been  earned,  that  there  was  no  showing  of 
necessity  for  the  employment  of  an  attorney 
by  the  guardian,  that  the  probate  fees 
claimed  were  excessive,  and  that  the  guard- 
ian was  claiming  double  commissions  for  him- 
self. After  a  hearing,  the  probate  court  dis- 
allowed this  final  account  of  the  guardian, 
and  adjudged  him  indebted  to  the  estate  in 


the  sum  of  $4,533.53.  From  this  judgment 
the  guardian  appealed  to  the  district  court 
for  Nez  Perce  county.  On  trial  of  the  matter 
anew  in  the  district  court,  judgment  was  ren- 
dered for  the  executrix  In  the  sum  of  $3,797.- 
79,  and  from  that  Judgment  both  parties  have 
appealed  to  this  court 

The  final  account  disclosed  for  the  first 
time  that  the  funds  of  the  ward  were  not  In- 
vested in  any  interest-bearing  securities  un- 
til November  1, 1910.  It  was  admitted  by  the 
guardian  on  the  hearing  that  from  the  time 
he  received  the  funds  until  the  last-mentioned 
date  they  were  on  deposit  in  his  own  name 
and  mingled  with  his  own  funds. 

[1]  It  is  contended  that  the  probate  court 
was  without  power  to  set  aside  the  decree 
settling  the  first  final  account  of  the  guardi- 
an, and  that  the  district  court  erred  in  up- 
holding the  action  of  the  probate  court  in  set- 
ting aside  the  said  decree.  This  contention 
cannot  be  sustained.  Comp.  Laws,  |  4229,  has 
been  held  by  this  court  to  apply  to  probate 
practice.  Estate  of  Blackinton,  29  Idaho, 
310, 158  Pac.  492 ;  Chandler  v.  Probate  Court, 
26  Idaho.  173,  141  Pac.  635.  The  application 
was  addressed  to  the  sound  discretion  of  the 
probate  court  and  Its  action  should  be  sus- 
tained in  the  absence  'of  an  abuse  of  discre- 
tion. It  is  sufficient  to  state  that  the  record 
does  not  disclose  that  the  probate  court 
abused  its  discretion  in  setting  aside  the  or- 
der settling  the  first  final  account  There- 
fore the  action  of  the  district  court  In  uphold- 
ing the  action  of  the  probate  court  is  ap- 
proved. 

[2]  It  is  also  contended  that  the  allowance, 
approval,  and  settlement  of  the  annual,  or 
intermediate,  accounts  of  the  guardian  by  the 
probate  court  is  final  and  conclusive  against 
the  ward  to  the  extent  that  Items  passed  up- 
on cannot  be  re-examined  by  the  probate 
court  on  the  final  accounting  of  the  guardian. 
The  Supreme  Court  of  California,  in  the  case 
of  Guardianship  of  Cardwell,  55  CaL  137,  in 
construing  statutes  practically  the  same  as 
our  own,  held  that  the  settlement  of  a  guard- 
ian's annual  or  intermediate  account  is  only 
prima  facie  evidence  of  Its  correctness,  and 
that  the  statutes  relative  to  the  conclusive- 
ness of  an  administrator's  accounts  have  no 
application  to  the  annual  or  Intermediate 
accounts  of  a  guardian. 

The  case  of  Wells  Estate  and  Guardian- 
ship, 140  Cal.  349,  73  Pac.  1065,  Is  cited  as 
authority  to  the  contrary.  In  that  case,  how- 
ever, the  court  construed  the  action  to  be  one 
in  equity  to  set  aside  the  final  account  of  the 
guardian,  as  well  as  the  Intermediate  ac- 
count, upon  the  ground  of  fraud,  and  It  was 
decided  that  the  demurrer  to  the  complaint 
should  have  been  sustained  for  failure  to  al- 
lege specifically  the  fraud  complained  of. 
The  court  also  held  that  the  judgment  roll 
would  not  sustain  the  judgment  In  that 
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while  the  trial  court  failed  to  find  that  fraud 
had  been  committed,  and  therefore  failed  to 
show  justification  for  setting  aside  the  ac- 
counts of  the  guardian,  nevertheless  the 
court  proceeded  to  re-examine  his  accounts. 
The  Wells  Case  Is  not  In  point. 

In  the  case  of  Brodrlb  v.  Brodrlb,  56  Cal. 
663,  the  question  of  the  conclusiveness,  not 
of  an  intermediate,  but  .  of  the  final,  account 
of  a  guardian,  was  involved,  and  it  was 
sought  to  attack  It,  not  In  the  guardianship 
proceeding,  but  by  way  of  answer  and  cross- 
complaint  In  a  suit  wherein  recovery  was 
sought  against  the  guardian  by  reason  of  dis- 
closures made  In  bis  final  account,  the  effect 
of  which  he  sought  to  avoid  upon  the  theory 
that  when  he  rendered  the  account  he  was  in 
such  a  condition,  physically  and  mentally,  as 
rendered  him  legally  Incompetent,  and  that 
items  of  his  said  final  account  were  not  true. 

We  do  not  think  that  the  other  cases  cited 
in  the  Wells  Case  are  authority  for  the  state- 
ment that  an  order  settling  the  guardian's 
Intermediate  account  is  conclusive  against  the 
ward  to  such  an  extent  as  to  prevent  a  re- 
examination of  the  guardian's  management 
of  his  ward's  estate  upon  the  final  account- 
ing of  the  guardian.  The  Cardwell  Case,  we 
think,  announces  the  correct  doctrine.  Until 
the  final  accounting  is  due,  the  ward  is  al- 
ways incompetent'  and  unable  to  protect  his 
own  Interests.  A  settlement  of  the  interme- 
diate accounts  of  the  guardian  should  not  be 
held  to  be  conclusive,  unless  explicitly  so 
made  by  statute. 

[S]  With  reference  to  the  amount  which 
should  be  charged  against  the  guardian,  it  is 
not  shown  in  the  record  that  he  made  any 
profit  for  himself  out  of  the  ward's  funds 
while  they  were  mingled  with  his  own.  The 
rule  applicable  to  this  case  is  stated  in  the 
cases  of  Estate  of  Eschrich,  85  Cal.  98,  24 
Pac  634 ;  Estate  of  Stott,  52  Cal.  403 ;  Estate 
of  Clark,  53  Cal.  355 ;  In  re  Cousins'  Estate. 
UlCaL441.44Pac.182;  Glassell  ▼.  Glassell. 
147  Cal.  510,  82  Pac.  42;  In  re  Dow,  133  Cal. 
446,  65  Pac.  800;  In  re  Noble's  Estate,  178 
Pa.  460,  35  Atl.  850;  Hughes  v.  People,  111 
111.  457;  Bradford's  Minor  Heirs  v.  Bodflsh, 
39  Iowa,  681;  In  re  Lux's  Estate,  100  Cal. 
606,  35  Pac.  345.  The  guardian  should 
be  charged  with  interest  at  the  legal  rate  of 
7  per  cent,  per  annum,  with  annual  rests,  for 
the  use  of  the  funds  during  the  period  they 
were  mingled  with  his  own ;  L  e.,  from  Sep- 
tember 25,  1008,  to  November  1,  1910.  The 
reason  for  the  rule  is  stated  in  Re  Cousins' 
Estate,  supra,  and  in  Re  Lux,  supra. 

The  final  account  disclosed,  for  the  first 
time,  that  on  November  1,  1010,  the  guardi- 
an Invested  $3,315.04  of  the  ward's  funds  in 
interest-bearing  certificates  of  deposit,  matur- 
ing semiannually.  He  does  not  sbow  that  he 
expended  any  substantial  portion  of  the 
funds  for  the  benefit  of  the  ward.  It  was  his 


duty,  therefore,  upon  the  maturity  of  each 
certificate,  to  add  the  interest  to  the  princi- 
pal, and  take  a  new  certificate  for  the  whole 
amount  He  states  in  his  evidence  that  he 
did  so.  He  is  therefore  liable  to  the  estate 
for  interest  at  the  rate  of  4  per  cent,  per  an- 
num, with  semiannual  rests,  from  the  1st  day 
of  November,  1910,  on  the  amount  of  money 
which  he  invested  at  that  time. 

There  was  left  in  the  guardian's  possession 
the  difference  between  the  amount  of  money 
with  which  he  should  have  credited  the  es- 
tate on  November  1,  1910,  and  the  amount 
which  he  actually  Invested  in  the  certificate 
of  deposit  This  amount  not  being  accounted 
for  in  any  way,  under  the  circumstances  dis- 
closed by  the  record,  must  be  presumed  to 
have  remained  mingled  with  his  own  funds. 
This  amount  upon  computation,  is  found  to 
be  $503.24,  on  which  he  should  be  required 
to  pay  interest  at  the  rate  of  7  per  cent  per 
annum,  with  annual  rests. 

The  decree  of  the  district  court  in  this  case 
was  entered  March  1,  1917.  The  amounts 
with  which  the  ward's  estate  should  have 
been  credited,  based  upon  the  rules  above 
stated,  are  as  follows: 

September  26,  1908  $3,311  S3 

Interest  on  above  at  7  per  cent,  compound- 
ed annually,  from  September  36.  1908,  to 
November  1,  1910   506  46 

Interest  on  $3,316.04  at  4  per  cent,  com- 
pounded semiannually,  from  November  1, 
1910,  to  March  1,  1917   945  10 

Interest  on  6503.24  at  7  per  cent.,  compound- 
ed annually,  from  November  1.  1910,  to 
March  1,  1917   269  55 


Total 


.15.033  03 


[4,1]  The  record  amply  justifies  the  al- 
lowance of  the  two  items  of  $50  each  for  at- 
torney's fees  as  reported  by  the  guardian  in 
his  intermediate  and  final  accounts.  Attor- 
ney's fees  are  recognized  as  proper  items  of 
expense,  when  the  services  of  attorneys  are 
reasonably  required.  The  burden  Is  upon  the 
guardian  to  show  the  necessity  for  the  em- 
ployment of  an  attorney,  and  the  reasonable- 
ness of  the  fees  paid  him,  and  the  allowance 
should  never  exceed  the  amount  actually  paid. 
In  re  Thompson's  Estate,  101  Cal.  349,  35  Pac 
991,  36  Pac.  98,  508;  In  re  Adams'  Estate, 
131  Cal.  415,  63  Pac.  838;  Nagle  v.  Robins, 
9  Wyo.  211,  62  Pifc  154,  796;  Woerner  on 
Guardianship,  p.  351. 

The  item  of  $250  for  attorney's  fees,  claim- 
ed in  the  final  account,  should  be  disallowed. 
The  services  of  the  attorney  for  which  this 
allowance  was  asked  were  rendered  in  re- 
sisting the  attack  upon  the  final  account  it- 
self. This  attack  was  invited  by  the  charac- 
ter of  the  account  filed,  since  it  showed  both 
neglect  and  misconduct  on  the  part  of  the 
guardian.  Under  such  circumstances  the 
guardian  is  not  entitled  to  credit  for  attor- 
ney's fees  paid  by  him.  Woerner  on  Guard- 
ianship, p.  351. 
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[I]  The  compensation  which  the  guardian 
asked  for  himself  was  computed  upon  the  ba- 
sis of  fees  and  commissions  allowed  to  ad- 
ministrators or  executors  of  the  estates  of  de- 
ceased persons.  Comp.  Laws,  §  5796,  provides 
that— 

"Every  guardian  mast  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  exe- 
cution of  his  trust,  and  he  must  also  have  snch 
compensation,  for  his  services  as  the  court  in 
which  his  accounts  are  settled  deems  just  and 
reasonable." 

The  compensation  of  the  guardian  under 
the  section  quoted  is  not  to  be  determined  on 
the  basis  of  fees  and  commissions,  but  is  to 
be  in  such  amount  as  the  court  deems  just 
and  reasonable.  We  are  of  the  opinion  that 
there  is  no  evidence  in  the  record  to  Justify 
the  allowance  of  any  compensation  to  the 
guardian  for  services,  in  addition  to  the  $367.- 
20  which  he  had  received  at  the  time  of  fil- 
ing his  first  account. 

The  guardian  should  be  credited  with  the 
court  cost 8  amounting  to  $28.68,  and  with  at- 
torney's fees  in  the  sum  of  $100,  and  Judg- 
ment should  be  rendered  against  him  for  the 
sum  of  $4,904.85. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  enter  Judgment  as  of  date  of  March 
1,  1917,  against  the  guardian  for  the  sum  of 
$4,904.35.  Costs  awarded  to  appellant  and 
cross-respondent. 

MORGAN,  O.  J.,  concurs. 

DUNN,  District  Judge  (concurring  in  part 
and  dissenting  In  part).  While  I  concur  in 
the  view  that  the  amount  of  the  Judgment  of 
the  district  court  against  the  guardian  should 
be  increased,  I  cannot  agree  with  the  conclu- 
sion of  the  majority  of  the  court  as  to  allow- 
ances to  the  guardian  for  attorney's  fees  and 
for  his  personal  services. 

As  to  attorney's  fees,  It  seems  to  me  the 
majority  opinion  Ignores  the  very  whole- 
some rule  there  stated  that  the  burden  is  on 
the  guardian  to  show  the  necessity  for  the 
employment  of  an  attorney.  In  this  case 
no  suit  was  brought,  and  none  was  threat- 
ened, that  would  have  involved  the  guardian. 
Most  of  the  so-called  services  of  the  attorney 
consisted  of  advice  to  the  guardian  about 
matters  with  which  he  had  nothing  to  do 
and  about  possible  lawsuits  to  which,  if  they 
had  been  brought,  the  guardian  would  not 
have  been  a  party.  The  appearance  of  the 
attorney  for  the  guardian  in  the  probate  and 
district  courts  was  rendered  necessary  by 
the  negligence  of  the  guardian,  and  under 
the  rule  announced  cannot,  I  think,  be  prop- 
erly charged  against  the  estate.  In  my  Judg 
ment  there  is  a  total  lack  of  necessity  shown 
for  the  employment  of  an  attorney. 

As  to  the  allowance  of  $367.20  to  the  guard- 


ian for  his  services,  I  am  not  in  accord  with 
the  majority,  for  the  reason  that  the  guardi- 
an's course  throughout  the  entire  period  of 
his  guardianship,  beginning  In  1906,  has  been 
one  of  gross  negligence  and  unfaithfulness. 
A  re-reading  of  the  record  confirms  me  in  this 
view,  'which  is  based  almost  wholly  on  the  re- 
ports and  testimony  of  the  guardian  himself. 
The  estate  of  the  ward  in  this  case  consisted 
entirely  of  money  paid  into  the  hands  of  the 
guardian,  which  required  him  to  keep  accurate 
accounts  of  the  money  received,  the  amount 
earned  by  him  therewith,  and  the  expendi- 
tures made  by  him.  He  admits  receiving 
$3,311.82  belonging  to  the  ward,  but,  though 
he  was  asked  to  give  the  date  upon  which  he 
received  this  sum,  we  search  his  testimony 
and  his  reports  in  vain  for  the  exact  date. 
This  court  has  been  able  to  fix  a  definite  date 
for  the  beginning  of  his  responsibility  only 
by  taking  the  date  upon  which  he  verified  his 
first  report,  September  25,  1908.  While  this 
is  accepted  as  the  earliest  date  that  can  be 
definitely  fixed  for  charging  him  with  these 
funds,  there  is  evidence  in  the  record  strong- 
ly tending  to  show  that  on  the  date  above 
mentioned  he  had  been  in  possession  of  the 
funds  for  more  than  a  year.  He  made  no  at- 
tempt to  obtain  interest  for  his  ward  until 
compelled  to  do  so,  after  complaint  had  been 
made  by  the  ward's  sister,  and  then  he  was 
content  to  accept  the  low  rate  of  4  per  cent, 
with  no  pretense  that  at  any  time  he  made 
the  slightest  effort  to  get  more.  Possibly 
this  was  the  best  that  could  be  done  safely, 
but,  if  so,  it  is  somewhat  singular  that  the 
guardian  nowhere  claims  that  It  was.  In  the 
district  court  he  testified  that  he  was  carry- 
ing the  funds  in  a  certificate  of  deposit,  which 
he  renewed  every  six  months  for  the  amount 
of  the  old  certificate  and  Interest  for  the  pre- 
ceding six  months;  but,  when  he  rendered 
his  account  to  the  probate  court,  he  charged 
himself  with  only  simple  interest.  It  is  not 
necessary,  however,  to  rely  solely  upon  these 
matters  in  determining  the  degree  of  fidelity 
shown  by  the  guardian  in  the  execution  of 
this  trust,  which  the  courts  universally  hold 
to  be  of  the  highest  and  most  sacred  charac- 
ter. His  Interest  in  and  attention  to  his  du- 
ties are  clearly  indicated  by  his  answer  when 
questioned  as  to  his  employment  of  an  attor- 
ney: 

"I  had  given  a  good-sized  bond  in  this  matter, 
and  I  wasn't  giving  it  any  special  attention; 
it  was  more  perfunctorily,  my  handling  of  it, 
and  I  wanted  the  advice  of  an  attorney  to  keep 
me  straight." 

And  further,  when  he  said  In  reply  to  » 
question  of  his  attorney  as  to  what  he  meant 
when  he  said  he  thought  this  was  to  be  a 
temporary  affair: 

"Why,  I  expected  that  at  any  time  I  might 
receive  a  court  order  to  distribute  the  money.  I 
was  appointed  at  the  instigation  of  some  om 
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interacted  In  the  heirs;  I  don't  know  who.  I 
think  it  was  Thompson,  of  Pendleton.  It  was 
merely  perfunctory  with  me.  I  gave  the  bond 
and  took  the  appointment,  and,  if  I  am  allowed 
to  say  so,  at  that  time  I  had  matters  that  were 
of  moment  and  weight  to  me,  considerably  more 
than  was  this  along  about  those  dates,  and  I 
didn't  do  anything  more  in  this  matter  than  I 
was  naturally  called  upon  to  do,  or  give  it  much 
thought.  It  seemed  to  be  running  along  all 
right,  and  I  was  given  to  understand  from  Mr. 
Smith  this  would  be  temporary,  and  I  let  it 
run  along  that  way." 

When  we  contrast  the  spirit  and  conduct 
of  the  guardian,  as  expressed  above,  with  the 
spirit  and  conduct  enjoined  by  the  law  in  re- 
quiring the  guardian  "to  dispose  of  and  man- 
age the  estate  according  to  law  and  for  the 
best  interest  of  the  ward,  and  faithfully  to 
discharge  his  trust  in  relation  thereto,"  it 
seems  to  me  there  is  no  escape  from  the  con- 
clusion that  the  guardian  has  been  guilty  of 
gross  negligence  and  unfaithfulness  to  his 
trust.  So  believing,  I  think  the  court  should 
disallow  all  his  claims  for  compensation  for 
himself  and  for  attorney's  fees,  and  add  to 
the  sum  of  $4,904.35  the  sum  of  $100  allowed 
as  attorney's  fees  and  the  sum  of  $367.20  al- 
lowed the  guardian  for  his  services,  with  in- 
terest on  said  last-named  amount  at  7  per 
cent.,  compounded  annually,  from  September 
25,  1908,  to  March  1,  1917,  and  direct  the  dis- 
trict court  to  enter  judgment  as  of  March  1, 
1917,  against  the  guardian  for  the  aggregate 
of  these  sums. 


(75  OkL  98) 

DUNCAN  et  al.  v.  KEECHI  OIL  ic  OAS  CO. 

et  al.   (No.  9432.) 

,  (Supreme  Court  of  Oklahoma.   March  18,  1919. 
Rehearing  Denied  June  24,  1919.) 

(BVUabu$  by  the  Court.) 

1.  Tbial  <8=»139(1)— Demurrer  to  Evidence 
—Ruling. 

Where  the  evidence  as  a  whole,  with  all  the 
inferences  that  can  be  properly  drawn  from  it, 
is  insufficient  to  support  a  judgment  in  favor  of 
the  plaintiff,  it  is  not  error  to  sustain  a  de- 
murrer thereto. 

•_*.  Rescission— Statute. 

Rescission,  when  not  effected  by  consent,  can 
be  accomplished  only  by  the  use,  on  the  part 
of  the  party  rescinding,  of  reasonable  diligence, 
to  comply  with  the  following  rules: 

First,  he  must  rescind  promptly,  upon  dis- 
covering the  facts  which  entitle  him '  to  re- 
scind, if  he  is  free  from  duress,  menace,  undue 
influence,  or  disability,  and  is  aware  of  his 
right  to  rescind;  and, 

Second,  he  must  restore  to  the  other  party 
everything  of  value  which  he  has  received  from 
him  under  the  contract;  or  must  offer  to  re- 
store the  same,  upon  condition  that  such  party 


shall  do  likewise,  unless  the  latter  is  unable  or 
positively  refuses  to  do  so. 

(Additional  ByUabui  by  Editorial  Staff.) 

8.  Cancellation  of  Iwbtbtjments  «g=»24(l)— 
Assignment  of  Oil  and  Gas  Leases— Con- 
ditions Precedent— Statute. 
Plaintiffs,  suing  to  rescind  their  assignments 
of  oil  and  gas  leases,  who  did  not  plead  or 
prove  their  offer  to  rescind  promptly  on  dis- 
covering facts  claimed  to  entitle  them  to  re- 
scind, and  who  gave  no  reason  for  not  so  re- 
scinding, and  did  not  offer  to  restore  what  they 
had  received  from  assignees,  as  required  by  Rev. 
Laws  1910,  f  986,  were  not  entitled  to  can- 
cellation and  a  reinvestment  of  title,  or  to 
any  other  equitable  relief. 

Error  from  District  Court,  Grady  County ; 
Will  Linn,  Judge, 

Action  by  C.  W.  Duncan  and  Ida  M. 
Duncan  against  O.  W.  Goolsbee,  the  Keechi 
Oil  &  Gas  Company,  and  the  Oklahoma  Star 
Oil  Company.  Judgment  for  defendants  on 
demurrers  to  plaintiffs'  evidence,  and  plain- 
tiffs bring  error.  Affirmed. 

F.  E.  Riddle,  of  Tulsa,  and  Harry  Ham- 
merly,  of  Chlckasha,  for  plaintiffs  in  error. 

Bond,  Melton  &  Melton,  of  Chlckasha,  and 
Asp,  Snyder,  Owen  &  Lybrand,  of  Oklahoma 
City,  for  defendants  in  error. 

RAINEY,  J.  This  was  an  action  instituted 
by  C.  W.  Duncan  and  Ida  M.  Duncan,  plain- 
tiffs in  error,  plaintiffs  below,  against  O.  W. 
Goolsbee,  the  Keechi  Oil  &  Gas  Company, 
and  the  Oklahoma  Star  Oil  Company,  defend- 
ants in  error,  defendants  below,  to  cancel 
the  assignments  of  certain  oil  and  gas  leases 
made  by  the  plaintiffs  to  one  Goolsbee,  and 
subsequently  assigned  by  Goolsbee  to  the 
Keechi  Oil  &  Gas  Company,  and  by  the 
Keechi  Oil  &  Gas  Company  to  the  Oklahoma 
Star  Oil  Company,  of  an  undivided  one-half 
interest  in  said  leases,  and  to  restore  the 
title  in  the  same  to  the  plaintiffs.  A  trial 
amendment  was  had,  In  which  a  money 
Judgment  in  the  sum  of  $500,000  was  prayed 
in  the  event  it  was  found  that  the  leases 
could  not  be  restored  to  the  plaintiffs.  An 
accounting  was  also  asked  as  against  the 
Keechi  Oil  &  Gas  Company  and  the  Okla- 
homa Star  Oil  Company. 

The  material  allegations  in  the  plaintiffs' 
petition  are  that  on  the  8th  day  of  February 
1915,  they,  entered  into  a  contract  with  on«' 
Goolsbee,  whereby  they  assigned  to  the  sain 
Goolsbee  approximately  5,000  acres  of  oil 
and  gas  leases  In  the  cement  field  in  Caddo 
county,  Okl. ;  that  under  the  terms  of  sain 
contract  the  said  Goolsbee  agreed  to  organize 
a  corporation  under  the  laws  of  this  state, 
with  a  capital  stock  of  $25,000,  and  to  assign 
the  leases  assigned  to  him  by  plaintiff  to  said 
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corporation,  less  approximately  1,100  acres, 
which  he  was  to  reassign  to  the  plaintiffs, 
and  the  company  so  organized  was  to  drill  a 
test  well  to  the  depth  of  3,000  feet,  unless  oil 
and  gas  were  found  in  paying  quantities  at 
a  lesser  depth.-  The  contract  further  pro- 
vided that  the  plaintiffs  were  to  receive  $400 
cash  and  2,000  shares  of  the  stock  of  said 
corporation  of  the  par  value  of  $1  per  share, 
and  that  the  corporation  was  to  begin  the 
drilling  of  a  well  within  30  days  from  the 
date  of  the  contract,  and  upon  failure  so  to 
do  was  to  forfeit  to  the  plaintiffs  the  sum  of 
$500.  As  grounds  for  the  cancellation  of  the 
leases  it  was  alleged  that  the  said  O.  W. 
Goolsbee,  as  an  Inducement  to  the  plaintiffs 
to  enter  into  the  said  contract,  represented 
to  them  that  he  and  his  associates  were 
financially  able  to  drill  a  test  well  to  the 
depth  of  3,000  feet;  that  said  representa- 
tions were  untrue,  and  that  said  plaintiffs 
relied  thereon;  that  the  Keechl  Oil  &  Gas 
Company  was  the  company  organized  by  the 
said  Goolsbee  under  the  terms  of  the  con- 
tract ;  that  said  company  was  without  finan- 
cial means  with  which  to  carry  out  the  con- 
tract, which  was  known  by  the  defendant 
Goolsbee  prior  to  the  assignment  of  said 
leases,  and  that  said  Keechi  Oil  &  Gas  Com- 
pany, through  the  efforts  of  the  said  Gools- 
bee, entered  Into  a  contract  with  the  Okla- 
homa Star  Oil  Company,  whereby  an  un- 
divided one-half  Interest  in  and  to  the  leases 
assigned  to  the  Keechi  Oil  &  Gas  Company 
by  Goolsbee  were  assigned  to  the  Oklahoma 
Star  Oil  Company  as  the  consideration  for 
the  drilling  of  said  test  well;  that  said 
Goolsbee  and  the  Keechi  Oil  &  Gas  Company 
never  intended  to  start  drilling  operations  in 
good  faith,  but  that  drilling  operations  were 
commenced  by  them  solely  for  the  purpose  of 
creating  a  market  for  their  oil  and  gas  leases 
in  order  that  they  might  speculate  thereon 
to  their  advantage,  and  that  the  officers  of 
said  company  might  profit  thereby.  It  was 
further  alleged  in  the  petition  that  the  de- 
fendants Keechi  Oil  &  Gas  Company  and  the 
Oklahoma  Star  Oil  Company  failed  to  carry 
out  the  terms  and  provisions  of  the  drilling 
contract  made  with  Goolsbee,  and  that  they 
practically  abandoned  the  well  commenced, 
and  that  the  plaintiffs,  in  order  to  protect 
their  interests  in  the  oil  and  gas  leases,  as 
against  the  owners  of  the  land,  were  com- 
pelled to  and  did  pay  a  large  part  of  the  ex- 
penses of  drilling  the  test  well  and  created  a 
large  indebtedness  for  labor  and  material; 
that  said  well  was  drilled  to  a  depth  of  ap- 
proximately 1,500  feet ;  and  that  oil  and  gas 
were  found  in  paying  quantities.  There  were 
other  allegations  in  the  petition  not  material 
to  a  decision  of  this  case. 

Defendants  answered  by  general  and 
special  denials  of  all  the  allegations  con- 
tained in  the  plaintiffs'  petition,  and  further 
alleged,  in  effect,  that  they  had  complied 


with  all  the  terms  of  the  contract  entered 
into  with  the  plaintiffs  by  their  codefendant 
Goolsbee ;  that  the  contract  made  by  the  de- 
fendant Keechi  Oil  &  Gas  Company  with  the 
defendant  Oklahoma  Star  Oil  Company,  to 
drill  the  test  well  was  made  with  the  knowl- 
edge and  consent  of  the  plaintiffs,  and  that 
one  of  the  plaintiffs,  C.  W.  Duncan,  entered 
into  a  contract  with  said  Oklahoma  Star  Oil 
Company  to  complete  the  drilling  of  said 
well,  and  that  the  expenses  incurred  by  the 
plaintiffs  were  in  pursuance  to  his  contract 
with  said  company.  The  answer  admits  that 
oil  and  gas  were  found  in  paying  quantities, 
as  alleged  by  the  plaintiffs. 
•  [1, 2]  The  plaintiffs  offered  their  evidence, 
whereupon  each  of  the  defendants  demurred 
thereto,  and  all  of  said  demurrers  were  sus- 
tained by  the  trial  court.  On  appeal  plain- 
tiffs urge  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  invoke  the  rule 
that  a  demurrer  to  the  evidence  admits  all 
the  facts  which  the  evidence  in  the 
slightest  degree  tends  to  prove,  and  all 
the  inferences  or  conclusions  which  may  be 
reasonably  and  logically  drawn  therefrom. 
This  calls  for  an  examination  of  the  evi- 
dence. Plaintiffs  did  not  offer  evidence  in 
support  of  many  of  the  allegations  In  their 
petition,  and  the  evidence  Introduced,  viewed 
in  the  most  favorable  light,  is  in  substance 
as  follows: 

That  the  defendant  Goolsbee  entered  into 
negotiations  with  plaintiffs  to  drill  a  test 
well  In  consideration  of  the  assignment  of 
the  leases  by  the  plaintiffs  to  him,  and  that 
they  first  wanted  to  know  whether  Goolsbee 
was  able,  to  drill  or  not,  as  they  had  an 
opportunity  of  entering  into  contracts  with 
other  parties,  and  that  plaintiffs  had  only  30 
days  to  begin  operations ;  that  Goolsbee  said 
to  them,  "Well  I  think  I  can  do  if,"  that" 
plaintiffs  then  gave  him  2  days  to  find  out, 
and  he  returned  to  them  and  said  he  was  in 
shape  to  drill  the  well;  that  the  contract 
was  entered  into,  and  that  Goolsbee  there- 
upon organized  the  Keechi  Oil  Sc  Gas  Com- 
pany, paid  plaintiffs  the  cash  consideration, 
and  Issued  plaintiffs  the  stock  as  provided  in 
the  contract ;  that  after  the  leases  had  been 
assigned  to  the  Keechi  Oil  &  Gas  Company 
said  company  made  a  contract  with  the 
Oklahoma  Star  Oil  Company  to  drill  the 
test  well  in  consideration  of  an  undivided 
one-half  Interest  in  the  leases.  We  have 
been  unable  to  find"  any  evidence  in  the 
record  that  any  false  representations  were 
made  to  the  plaintiffs  inducing  them  to  enter 
into  the  contract  with  Goolsbee,  and  It  does 
not  appear  from  their  testimony  that  any  of 
the  terms  of  said  contract  were  breached. 
Their  testimony  falls  to  disclose  the  exact 
date  within  which  the  test  well  was  com- 
menced. It  appears  that  the  Oklahoma  Star 
Oil  Company  started  drilling  a  well  on  one 
of  the  leases,  and  that  the  plaintiff  C  W. 
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Duncan  expressed  his  dissatisfaction  with 
the  location,  and  that  on  his  suggestion  the 
location  was  changed,  and  that  he  himself 
then  entered  into  a  contract  with  the  said 
Oklahoma  Star  Oil  Company  to  complete  the 
drilling  of  the  test  well;  that  the  plaintiffs 
at  all  times  knew  about  the  beginning  of  the 
work,  and  made  no  objections  whatever  as  to 
the  time  the  drilling  operations  were  com- 
menced ;  that  the  said  plaintiff  assigned  his 
drilling  contract  to  his  two  sons,  but  he, 
himself,  worked  at  the  well  until  the  same 
was  completed  and  oil  was  found  in  paying 
quantities.  Under  the  contract  entered  into 
by  plaintiff  C.  W.  Duncan  with  the  Oklahoma 
Star  Oil  Company  to  finish  the  well,  he  was 
to  pay  for  the  labor,  and  the  company  was 
to  furnish  the  equipment  The  evidence  also 
shows  that  the  well  was  brought  In  in  Sep- 
tember after  the  contract  was  entered  into 
in  June,  and  that  the  Oklahoma  Star  Oil 
Company  made  full  settlement  with  the 
plaintiffs'  sons.  Proof  of  this  settlement  was 
made  at  the  trial,  and  receipts  were  admitted 
in  evidence. 

It  seems  clear  that  under  the  terms  of  the 
contract  with  Ooolsbee  the  plaintiffs  did  not 
have  the  right  to  cancel  the  leases,  even 
though  the  defendants  did  not  commence 
drilling  operations  within  the  SO  days,  for 
the  said  contract  specifically  provided  that 
if  a  test  well  was  not  commenced  within  30 
days  the  plaintiffs  were  to  receive  $600 
liquidated  damages.  The  plaintiffs  are  not 
here  suing  for  the  damages  provided  for  by 
the  contract;  and,  even  if  they  were,  it  is 
exceedingly  doubtful  whether  they  would  be 
entitled  thereto  under  the  circumstances 
surrounding  the  drilling  of  the  test  well  as 
above  related.  But  If  it  be  assumed,  for  the 
purposes  of  this  case,  that  the  Oklahoma  Star 
Oil  Company  did  breach  the  contract  with 
the  plaintiffs,  in  that  it  failed  to  furnish 
some  of  the  equipment,  as  it  was  its  duty  to 
do,  under  said  contract  with  the  plaintiffs, 
plaintiffs  would  not  be  entitled  to  a  cancel- 
lation of  the  assignment  of  the  leases  and' 
restoration  of  title  thereto  in  themselves,  for 
the  reason  that  the  Eeechi  Oil  &  Gas  Com- 
pany was  not  a  party  to  this  contract  The 
two  contracts  were  entirely  separate,  and  we 
do  not  see  how  the  plaintiffs  are  in  a  position 
to  rely  upon  a  breach  of  this  contract,  inas- 
much as  he  had  assigned  it  to  his  two  sons, 
who  had  made  complete  settlement  with  the 
Oklahoma  Star  Oil  Company. 

The  action  Instituted  by  plaintiffs  is  equi- 
table in  its  nature,  and,  in  effect  seeks  to 
rescind  the  contract  entered  into  by  them 
with  Goolsbee.  Plaintiffs  neither  pleaded 
nor  proved  that  they  had  offered  to  rescind 
promptly  upon  discovering  the  facts  which 
they  claimed  entitled  them  to  rescind,  and 
failed  to  give  any  reason  for  not  rescinding 


promptly;  and  they  did  not  offer  to  restore 
what  they  had  received  under  said  contract 
This  was  essential  to  a  recovery  under  sec- 
tion 986,  Rev.  Laws  of  1910,  which  provides: 

"Rescission,  when  not  effected  by  consent, 
can  be  accomplished  only  by  the  use,  on  the 
part  of  the  party  rescinding,  of  reasonable  dili- 
gence to  comply  with  the  following  rules: 

"First  He  must  rescind  promptly,  upon  dis- 
covering the  facts  which  entitle  him  to  re- 
scind, if  he  is  free  from  duress,  menace,  undue 
influence,  or  disability,  and  is  aware  of  his 
right  to  rescind ;  and, 

"Second.  He  must  restore  to  the  other  party 
everything  of  value  which  he  has  received  from 
him  under  the  contract;  or  must  offer  to  re- 
store the  same,  upon  condition  that  such  party 
shall  do  likewise,  unless  the  latter  is  unable, 
or  positively  refuses  to  do  so."  . 

After  a  very  careful  consideration  of  aU 
the  evidence  in  the  record  we  are  of  the 
opinion  that  the  plaintiffs  have  wholly  failed 
to  prove  any  facts  entitling  them  to  a  can- 
cellation of  the  leases  and  a  reinvestment  of 
the  title  thereto  in  themselves  or  for  any 
other  relief,  and,  measured  by  the  rule  In- 
voked by  the  plaintiffs,  the  Judgment  of  the 
trial  court  must  be  sustained. 

All  the  Justices  concur,  except  SHARP,  J., 
not  participating. 


(76  Okl.  48) 
In  re  HUDDLESTON.   (No.  10208.) 

(Supreme  Court  of  Oklahoma.    June  3,  1919.) 

(Syllabua  by  the  Court.) 

1.  Limitation  or  Actions  *=>6(10) — Disbar- 
ment— Statutes. 

On  September  15,  1918,  an  information  was 
filed  to  disbar  an  attorney  for  fraud  alleged  tc 
have  been  committed  in  May,  June,  July,  and 
September,  1912,  to  which  statutes  of  limita- 
tion were  pleaded.  Held  that  under  section 
267  of  the  Compiled  Laws  of  Oklahoma  of 
1909,  fixing  a  limitation  of  one  year  for  the 
commencement  of  the  action,  the  plea  was  a 
bar  to  the  prosecution ;  and  further,  held,  the 
omission  of  section  267,  supra,  from  the  Re- 
vised Laws  of  Oklahoma  of  1910,  did  not  toll 
the  statutes  of  limitation,  for  the  reason  that, 
the  act  approved  March  3,  1911  (Laws  1911,  c. 
39),  adopting  the  Revised  Laws  of  1910,  pro- 
vides that  the  running  of  the  statutes  of  limi- 
tation shall  not  be  affected  thereby. 

2.  Attobnet  and  Client  <8=»53  (2)— Disbar- 
ment—Sufficiency of  Evidence.' 

Evidence  in  support  of  count  No.  2  exam' 
ined,  and  held  not  sufficient  to  disbar  an  attor 
ney. 

Petition  in  Supreme  Court  for  the  disbar- 
ment of  C.  T.  Huddleston,  an  attorney.  Peti- 
tion for  disbarment  denied,  report  of  Hon. 
Frank  Wells,  referee,  confirmed,  and  proceed- 
ings dismissed. 
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Fred  M.  Carter,  of  Okmulgee,  and  W.  H. 
Dill,  of  Okemah,  for  complainant. 

Frank  B.  Burford,  of  Oklahoma  City,  and 
J.  W.  Patterson,  of  Okemah,  for  respondeat 

H1GGINS,  J.  This  Is  an  original  proceed- 
ing commenced  In  this  court  to  disbar  C.  T. 
Huddleston,  an  attorney.  The  Information 
was  filed  in  this  court  September  5, 1918,  con- 
taining five  counts,  each  count  presenting  a 
distinct  charge.  Hon.  Frank  Wells,  an  attor- 
ney of  the  Oklahoma  City  bar,  was  by  this 
court  appointed  referee,  and  directed  to  hear 
evidence  and  to  file  a  transcript  of  the  evi- 
dence taken,  together  with  his  findings  of 
fact  and  conclusions  of  law. 

On  March  15,  1919,  the  referee  filed  In  this 
court  a  transcript  of  the  evidence  taken,  to- 
gether with  his  findings  of  fact  and  conclu- 
sions of  law,  finding  that  all  matters  com- 
plained of  in  the  first  count  were  barred  by 
the  statutes  of  limitation,  and  that  the  testi- 
mony did  not  warrant  disbarment  on  counts 
2,  3,  and  4,  and  that  disbarment  should  not 
be  had  on  count  5.  Exceptions  were  filed  to 
the  findings  of  fact  and  conclusions  of  law, 
as  far  as  the  same  related  to  counts  1  and  2, 
but  no  exceptions  were  taken  as  to  the  other 
counts  in  the  information.  The  court's  at- 
tention will  be  directed  to  those  counts,  to 
wit,  1  and  2,  to  which  exceptions  were  taken. 

In  count  1  it  was  alleged  that  In  the 
months  of  May,  June,  July,  August,  and  Sep- 
tember, 1912,  the  respondent  while  acting  as 
attorney  for  a  minor  Creek  freedman  In  the' 
sale  of  her  property  in  the  county  court  of 
Okfuskee  county,  was  guilty  of  fraud  to  the 
detriment  of  his  client.  To  this  charge  the 
plea  of  limitation  was  Interposed  and  sus- 
tained by  the  referee. 

[1]  The  law  of  limitation  as  applied  to  the 
suspension  or  removal  of  an  attorney  at  the 
time  the  fraudulent  acts  are  alleged  to  have 
taken  place  Is  set  forth  in  section  267  of  the 
Compiled  Laws  of  Oklahoma  of  1909,  and 
that  portion  of  the  section  fixing  limitation 
for  the  commencement  of  an  action  is  as  fol- 
lows: 

"All  actions  for  suspension  or  removal  shall 
be  brought  within  one  year  after  the  act  charg- 
ed was  committed,  and  not  thereafter." 

However,  prior  to  the  expiration  of  one 
year,  to  wit,  on' May  16,  1913,  the  Revised 
Laws  of  Oklahoma  of  1910,  became  effective, 
and  section  267,  supra,  was  omitted  therefrom. 
It  Is  thus  contended  that  this  tolled  the  stat- 
utes of  limitation.  This  contention,  however, 


Is  met  by  section  2  of  the  act  approved  March 
8,  1911,  adopting  the  Revised  Laws  of  1910. 
Section  2,  supra,  is  as  follows: 

"Alt  general  or  public  laws  of  the  state  of 
Oklahoma  not  contained  in  said  revision  are 
hereby  repealed :  Provided,  that  this  act  shall 
not  be  construed  to  repeal,  or  in  any  way  affect 
any  special  or  local  laws,  or  any  appropriation, 
special  election,  validating  act  or  bond  issue 
thereby  authorized,  nor  to  affect  any  pending 
proceeding  or  any  existing  rights  or  remedies, 
nor  the  running  of  the  statute  of  limitation  In 
force  at  the  time  of  the  approval  of  this  act; 
but  all  such  local  and  special  laws,  appropria- 
tions, special  elections,  validating  acts,  bond 
issues,  pending  proceedings,  and  existing  righti 
and  remedies  shall  continue  and  exist  in  all  re- 
spects as  if  this  act  had  not  been  passed. 
•  •  •»  Laws  1911,  c.  39. 

We  find  that  the  referee,  as  a  matter  of 
law,  was  correct  in  sustaining  the  plea  to  the 
statutes  of  limitation;  but  by  so  doing  we 
do  not  wish  to  be  understood  that  the  stat- 
utes of  limitation  will  be  a  bar  to  a  prosecu- 
tion of  any  act  charged  as  having  taken  place 
since  the  Revised  Laws  of  1910  became  ef- 
fective, In  which  section  267,  supra,  is  omit- 
ted. 

[2]  As  to  matters  complained  of  In  count  2 
of  the  Information,  the  testimony  shows  that 
the  respondent  was  attorney  for  J.  8.  Bear- 
den,  and  appeared  in  court  as  attorney  for 
Israel  Long,  an  Indian,  and  procured  cer- 
tain orders  in  the  Interest  of  the  said  Bear- 
den,  who  had  purchased  from  Israel  Long, 
soon  after  he  became  of  age,  all  the  claims 
of  the  said  Long  against  his  former  guardian 
at  a  price  which  now  seems  to  have  been  in- 
adequate. It  does  not  appear  from  the  testi- 
mony that  the  purchase  by  Bearden  from 
Long  was  fraudulently  procured,  or  that  the 
said  respondent  was  either  attorney  or  ad- 
vised the  sale  of  same,  and  It  further  appears 
that  Long  knew  and  understood  that  Hud- 
dleston was  appearing  In  his  name  as  attor- 
ney for  Bearden,  the  assignee  of  the  claim. 
We  find  that  the  evidence  in  support  of  connt 
2  is  not  sufficient  to  disbar  the  respondent 
from  the  further  practice  of  law. 

It  is  therefore  the  Judgment  of  this  conrt 
that  the  prayer  of  the  relator's  petition,  ask- 
ing that  the  respondent  be  disbarred  from 
the  further  practice  of  law,  be  and  the  same 
Is  hereby  denied. 

OWEN,  C.  J„  and  SHARP,  PITCBTORD, 
and  McNIELL,  JJ.,  concur. 
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PHILLIPS  t.  STATB.    (No.  10328.) 

(Supreme  Court  of  Oklahoma.    Jane  8,  1019.) 

(SyUalut  fcy  the  Court.) 

1.  Elections  «}=»315— Betting  on  Electiow 

— OfTENSE. 

Making  a  bet  or  wager  upon  the  result  of 
an  election  of  a  subdivision  less  than  the  whole 
territory  in  which  the  vote  is  cast  is  a  violation 
of  section  2108,  Revised  Laws  of  Oklahoma  of 
1910. 

2.  Officebs  «j=>6©— Removal— Construction 
or  Statutes  —  Habitual  oh  "Willful 
Neglect  of  Duty.**' 

Under  subdivision  1  of  section  5S02,  pro- 
viding for  a  removal  of  an  officer  from  office  for. 
a  "habitual  or  willful  neglect  of  duty,"  held,  a 
willful  neglect  of  duty  means  that  the  act  or 
failure  to  act  was  for  a  bad  or  evil  purpose,  or 
when  the  officer  conscientiously  acts  or  fails  to 
act  contrary  to  a  known  duty,  he  must  be  guilty 
of  some  conscious  wrong  or  inexcusable  careless- 
ness or  recklessness  in  the  discharge  or  a  fail- 
ure to  discbarge  an  official  duty.  Mere  thought- 
less acts,  with  no  bad  or  evil  purpose,  in  which 
there  is  no  inexcusable  carelessness  or  reckless- 
ness on  the  part  of  an  officer,  will  not  justify  a 
removal  on  the  ground  of  habitual  or  willful 
neglect  of  duty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willful 
Neglect.] 

8.  Officebs  <@=>74— Removal  fob  Neglect  of 
Duty— Vebdict. 
The  jury  must  believe  from  the  evidence  be- 
yond a  reasonable  doubt  the  truthfulness  of  the 
accusation  against  an  officer  before  a  verdict 
can  be  returned  against  him. 

Error  from  District  Court,  Bryan  County ; 
Cham  Jones,  Judge. 

John  A.  Phillips  was  convicted  of  .betting 
upon  an  election,  and  there  was  a  Judgment 
removing  him  from  his  office  of  Sheriff  of 
Bryan  County.  His  motions  for  a  new  trial 
and  In  arrest  of  judgment  were  overruled, 
and  he  brings  error.  Reversed  and  remanded 
with  directions  to  set  aside  the  order  remov- 
ing defendant  from  his  office  and  to  dismiss 
the  cause. 

Utterback  &  MacDonald,  of  Durant,  C.  A. 
Welch;  of  Antlers,  and  J.  G.  Ralls,  of  Atoka, 
for  plaintiff  in  error. 

S.  Prince  Freeling  and  0.  W.  King,  both  of 
Oklahoma  City,  and  Hayes  &  Mcintosh,  of 
Durant,  for  the  State. 

HIGGINS,  J.  A  grand  Jury  of  Bryan  coun- 
ty1 presented  an  accusation  against  John  A. 
Phillips,  its  sheriff,  containing  11  counts. 
Upon  trial  plaintiff  in  error  was  convicted 
upon  count  No.  1,  but  was  acquitted  upon 
all  the  other  counts.    A  motion  for  a  new 
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trial  and  a  motion  in  arrest  of  judgment  were 
each  overruled,  to  which  exceptions  were 
taken.  The  court  entered  its  judgment  re- 
moving the  plaintiff  in  error  from  the  office 
of  sheriff  of  his  county,  from  which  judgment 
an  appeal  was  lodged  in  this  court 

[1]  Count  No.  1,  upon  which  plaintiff  in 
error  was  convicted,  alleges  in  substance  that 
in  the  year  1918  two  men  (naming  them) 
were  candidates  for  the  nomination  of  Gov- 
ernor on  the  Democratic  ticket,  and  that 
plaintiff  in  error  bet  with  one  W.  L.  Town- 
send  that  in  the  city  of  Durant  one  of  these 
candidates  would  not  receive  twice  the  num- 
ber of  votes  that  the  other  candidate  would 
receive.  The  statute  claimed  to  have  been 
violated  is  set  forth  in  section  2108,  Revised 
Laws  of  Oklahoma  of  1910,  and  is  as  follows: 

"Any  person  who  makes,  offers  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election, 
or  upon  the  success  or  failure  of  any  person  or 
candidate,  or  upon  the  number  of  votes  to  be 
cast  either  in  the  aggregate,  or  for  any  particu- 
lar candidate,  or  upon  the  vote  to  be  cast  by 
any  person,  or  upon  the  decision  to  be  made  by 
any  inspector  or  canvasser,  of  any  question 
arising  in  the  course  of  an  election,  or  upon  . 
any  event  whatever  depending  upon  the  conduct 
or  result  of  an  election,  is  guilty  of  a  misde- 
meanor." 

The  prosecution  for  the  removal  of  the 
plaintiff  in  error  appears  to  have  been  com- 
menced under  the  general  statutes  for  the 
removal  of  officers,  as  set  forth  in  article  4 
of  Procedure  Criminal  of  the  Revised  Laws 
of  Oklahoma,  of  1910,  and  the  cause  for  re- 
moval upon  the  ground  set  forth  in  subdivi- 
sion 1  of  section  6592,  supra,  wherein  it  is 
provided  that  an  officer  may  be  removed  from 
office  for  a  "habitual  or  willful  neglect  of 
duty." 

The  case  is  briefed  by  the  plaintiff  in  error 
on  the  theory  that,  unless  the  bet  was  upon 
general  results  of  the  governorship  election, 
then  no  crime  had  been  committed,  and  is 
briefed  by  the  defendant  in  error  on  the 
theory  that  a  bet  upon  the  results  of  an 
election  by  a  sheriff  is  a  willful  neglect  of 
duty  in  contemplation  of  the  statute  and  as 
set  forth  in  subdivision  No.  l»of  the  statute 
quoted  above.  As  this  prosecution  appears  to 
have  been  commenced  under  article  4,  Proce- 
dure Criminal,  supra,  chapter  205  of  the 
Session  Laws  of  1917,  mentioned  in  briefs, 
is  not  applicable  to  the  case  at  bar. 

The  contention  of  plaintiff  In  error  that  a 
bet  upon  the  result  of  the  vote  of  the  city 
of  Durant,  and  not  upon  the  final  result  of 
the  vote  of  the  whole  state,  In  a  governor- 
ship election  or  -nomination,  is  not  a  viola- 
tion of  section  2108,  above,  we  believe  is  un- 
tenable and  not  the  law,  and  that  no  reason- 
able construction  of  the  statute  will  Justify 
such  construction. 


£ps>For  other  cam  see  Mine  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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[2,  3]  The  only  other  question  In  this  case 
left  for  the  consideration  of  this  court  is 
the  one  presented  by  defendant  in  error  that 
it  is  a  willful  neglect  of  duty  for  a  sheriff 
to  bet  on  the  result  of  an  election  and  fall 
to  report  it.  It  is  not  every  neglectful  of- 
ficial act  of  an  officer  that  will  authorize  his 
removal.  The  word  "willful"  is  not  with- 
out meaning.  Let  us  examine  the  authori- 
ties as  to  the  meaning  of  "willful,"  as  ap- 
plies to  an  act  of  an  officer.  22  Ruling  Case 
Law,  281,  in  discussing  the  subject,  states: 

"An  act  is  considered  done  willfully  when  it 
is  done  with  a  bad  or  evil  purpose,  or  when  the 
officer  conscientiously  acts  contrary  to  a  sworn 
duty;  but  conduct  may  be  voluntary,  thought- 
less, or  even  reckless,- without  necessarily  being 
willful" 

Defining  "willfulness"  in  an  action  to  re- 
move an  officer,  the  Iowa  court  used  the  fol- 
lowing language: 

"Every  voluntary  act  of  a  human  being  is 
intentional;  but,  generally  speaking,  a  volun- 
tary act  becomes  willful  in  law  only  when  it 
involves  some  degree  of  conscious  wrong  or  evil 
purpose  upon  the  part  of  the  actor,  or  at  least 
'  an  inexcusable  carelessness  on  his  part,  whether 
the  act  be  right  or  wrong."  State  v.  Meek,  148 
Iowa,  671,  127  N.  W.  1023,  31  L.  R.  A.  (N.  S.) 
666,  Ann.  Cas.  1912C,  1075. 

In  Bradford  v.  Territory,  2  OU.  228,  37 
Pac.  1061,  Chief  Justice  Burford  held  that 
where  a  county  clerk  issued  a  saloon  license, 
collected  less  than  the  statutory  fee,  and  kept 
it,  he  had  willfully  neglected  his  official 
duties.  We  are  under  the  belief,  from  the 
authorities  quoted,  that  willful  neglect  of  an 
officer,  authorizing  his  removal,  means  neg- 
lect in  the  relation  to  the  duties  of  his  office, 
willful  in  its  character. 

In  order  to  decide  whether  the  acts  of  an 
officer  are  willful,  it  is  necessary  to  examine 
the  facts  as  disclosed  by  the  evidence.  In 
the  instant  case,  the  plaintiff  in  error  and 
Mr.  Townsend  met  at  his  store,  and  a  bet  of 
$10  against  $20  was  made  as  herein  stated. 
The  record  is  silent  as)  to  what  was  said  or 
done  at  the  time  the  bet  was  made  or  prior 
thereto,  but  does  show  what  was  done  im- 
mediately the/eafter.  Mr.  Townsend  tes- 
tified as  follows: 

"Q.  Now,  tell  the  jury  what  took  place  and 
was  said  between  you  immediately  thereafter. 
A.  Well,  I  followed  him  up  to  the  American 
National.  I  was  a  little  mad  at  him.  He  was 
talking  to  some  one,  I  think  it  was  Prof.  Harris, 
and  I  told  him  I  would  like  to  bet  some  more 
money. 

"Q.  What  took  place?  Tell  the  whole  story. 
A.  Well,  he  said  he  did  not  want  to  bet;  that 
he  was  sorry  he  had  bet,  and  asked  me  to 
please  'let's  call  the  bet  off.' 


"Q.  What  else  was  said?  A.  I  wanted  to  bet 
more,  $600  or  $1,000.  Friends  of  mine  told  me 
to  bet  $10,000  if  he  had  the  money. 

"Q.  What  did  John  say?  A.  Well,  be  said  he 
did  wrong;  that  he  did  not  want  to  bet  He 
said,  'Let's  call  it  off;'  and  I  said,  'No,  sir.'  " 

In  view  of  the  facts,  as  shown  by  the  rec- 
ord, that  the  result  of  the  vote  showed  the 
judgment  of  the  sheriff  formed  previously 
thereto  to  have  been  a  correct  one,  we  shall 
take  it  for  granted,  without  fear  of  success- 
ful, contradiction,  that  Mr.  Townsend  now  be- 
lieves that  there  was  much  virtue  in  the 
sheriff's  statement  that  It  was  wrong  to  bet 
on  an  election. 

In  case  of  Maben  v.  Rosser,  24  OkL  588, 
103  Pac  674,  It  is  stated  that  the  degree  of 
proof  required  Is  the  same  as  required  in 
the  trial  of  a  misdemeanor,  so,  in  a  cause  to 
remove  an  officer,  the  Jury  must  believe  from 
the  evidence  In  the  case,  beyond  a  reasonable 
doubt,  that  the  officer  is  guilty  of  the  charge, 
and  in  the  instant  case  the  jury  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  failure  of  the  sheriff  to  arrest  Mr. 
Townsend  for  betting  with  him  was  for  a 
bad  or  evil  purpose,  or  that  he  obstinately  re- 
fused to  act  when  he  was  conscious  of  a 
known  duty.  If  his  failure  to  act  at  the 
time  was  on  account  of  a  want  of  thoughtful- 
ness,  then  he  would  not  be  guilty  of  a  willful 
neglect  of  duty.  One's  personal  observation 
convinces  us  that  men  are  too  quick  to  bet  on 
a  result  of  an  election,  usually  do  so  in 
crowds,  under  excitement,  with  no  thought 
that  their  act  is  a  violation  of  law.  Under 
the  general  law  for  removal  of  officers,  stat- 
ed above  acts  constituting  a  misdemeanor  are 
not  necessarily  grounds  for  removal.  Betting 
by  the  sheriff  would  be  misconduct  on  bis 
part,  personal  In  its  nature,  for  which  prose- 
cution could  be  had  against  him,  the  same 
as  against  any  other  citizen.  The  neglect  of 
official  duty  would  be  his  failure  to  arrest 
Mr.  Townsend  after  betting  with  him. 

Betting  on  the  result  of  an  election  is 
wrong,  and  is  to  be  condemned.  We  believe, 
from  the  record  in  the  instant  case,  that  the 
act  of  the  sheriff  in  betting  on  an  election, 
and  his  failure  to  arrest  the  one  against 
whom  he  bet,  was  a  thoughtless  act,  and  that 
there  is  total  lack  of  evidence  showing  be- 
yond a  reasonable  doubt  that  in  so  doing  be 
was  guilty  of  "willful  neglect  of  official  duty." 

The  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  set  aside  the 
order  removing  the  officer  and  to  dismiss  the 
cause. 

OWEN,  a  J,  and  SHARP,  PITOHFOBD, 
and  McNEILL,  J  J.,  concur. 
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ARMSTRONG  v.  PHILLIPS  et  aL 
(No.  9458.) 

(Supreme  Court  of  Oklahoma.    Dec  8,  1918. 
Rehearing  Denied  June  24,  1919.) 

(Byllabv  by  the  Court.) 

1.  Record  and  Foreclosure  or  Mortgage — 
Statute. 

Section  1156,  Rev.  Laws  1910,  provide* 
that  "every  instrument  purporting  to  be  an  ab- 
solute or  qualified  conveyance  of  real  estate 
or  any  interest  therein,  but  intended  to  be  de- 
feasible or  as  security  for  the  payment  of  mon- 
ey, shall  be  deemed  a  mortgage  and  must  be 
recorded  and  foreclosed  as  such." 

2.  Real  Estate  —  Seoxjbitt  —  Notice  — 
Statute. 

Section  1158,  Rev.  Laws  1910,  provides 
that  "any  person  purchasing  or  taking  any 
security  against  real  estate  in  good  faith  and 
without  record  notice  from  one  holding  under  an 
instrument  purporting  to  be  a  conveyance  but 
intended  as  security  for  the  payment  Of  mon- 
ey, and  which  instrument  has  been  duly  record- 
ed without  any  other  instrument  explanatory 
thereof,  shall  be  protected  to  the  extent  of  the 
purchase  price  paid  or  actual  outlay  occasioned, 
with  lawful  interest,  against  all  persons  ex- 
cept those  in  actual  possession  at  the  time  of 
such  purchase  or  outlay." 

8.  Indians  <8=>27(7) — Cancellation  or  In- 
struments— Demurker  to  Evidence. 
Record  examined,  and  held  that  the  trial 
court  erred  in  sustaining  the  demurrer  to  plain- 
tiff's evidence. 

Error  from  District  Court,  Washington 
County;  R.  B.  Boone,  Judge. 

Action  by  Minnie  B.  Armstrong  against 
Frank:  Phillips  and  the  Lewcinda  Oil  Com- 
pany. Demurrer  to  plaintiff's  evidence  sus- 
tained, and  judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  remand* 
ed,  with  directions. 

Hainer,  Burns  &  Toney,  ojf  Oklahoma  City, 
and  Norman  Barker,  of  Bartlesville,  for 
plaintiff  in  error. 

John  H.  Kane  and  Rowland  &  Talbott  all  of 
Bartlesville,  for  defendants  in  error. 


KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  In  error,  plaintiff  below, 
against  the  defendants  in  error,  defendants 
below,  for  the  purpose  of  recovering  posses- 
sion of  certain  real  estate  and  canceling 
several  Instruments  of  writing  which  it  was 
alleged  clouded  the  title  of  the  plaintiff. 

Hereafter  for  convenience  the  parties  will 
be  called  "plaintiff"  and  "defendants,"  re- 
spectively, as  they  appeared  in  the  trial 
court  After  the  plaintiff  had  introduced  her 
evidence  and  rested  the  court  sustained  a 
demurrer  thereto  and  entered  Judgment  for 
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the  defendant,  so  that  the  only  error  assigned 
for  review  is  the  action  of  the  trial  court  in 
sustaining  defendants'  demurrer  to  plaintiff's 
evidence.  The  facts  necessary  for  the  con- 
sideration of  this  question  may  be  briefly 
summarized  as  follows: 

On  the  8th  day  of  June,  1908,  the  plain- 
tiff executed  a  deed  to  the  land  in  controver- 
sy to  one  V.  J.  Knisley,  which  deed  was  sub- 
sequently canceled  by  a  decree  of  court 
upon  the  ground  of  fraud.  It  seems  that 
immediately  after  the  execution  of  this  deed, 
and  before  the  cancellation  thereof,  Knisley 
executed  a  mortgage  on  said  land  to  secure 
the  payment  of  a  loan  of  money  made  to  him 
by  the  Citizens'  Bank  &  Trust  Company  of 
Bartlesville,  Okl.  In  the  course  of  the  ac- 
tion brought  by  the  plaintiff  against  Knisley 
for  the  cancellation  of  the  deed  to  him,  the 
Citizens'  Bank  &  Trust  Company  filed  its  pe- 
tition in  intervention,  wherein  it  prayed  for 
the  foreclosure  of  its  mortgage,  but  no  Judg- 
ment or  decree  was  taken  by  said  Citizens' 
Bank  &  Trust  Company  on  said  petition  In 
intervention.  Thereafter  the  defendant 
Frank  Phillips,  who  was  the  president  of  the 
Citizens'  Bank  &  Trust  Company,  threatened 
to  foreclose  said  mortgage,  and  informed 
said  plaintiff  that  unless  she  would  imme- 
diately pay  the  same  she  would  lose  her 
land ;  that,  being  unable  to  pay  said  incum- 
brance, including  attorney's  fees  and  court 
costs,  the  plaintiff  executed  an  instrument  in 
writing,  in  the  form  of  a  deed  purporting 
to  convey  said  land  to  her  grandfather, 
Arthur  Armstrong,  but  intended  as  security 
for  the  payment  of  money  furnished  by  the 
grantee  for  the  purpose  of  paying  off  the 
incumbrance  to  the  bank.  It  was  alleged 
that  this  deed,  which  under  the  statute  (sec- 
tion 1156,  R.  L.  1910)  must.be  deemed  to  be 
a  mortgage,  was  absolutely  null  and  void 
for  the  reason  that  at  the  time  the  same  was 
executed  by  the  plaintiff  she  was  a  minor 
under  the  age  of  18  years,  and  was  enrolled 
as  a  Cherokee  Indian  of  the  degree  of  three- 
eighths  blood ;  that  said  deed  was  made  with- 
out the  consent,  supervision,  authority,  or  or- 
der of  the  county  court  of  Washington  county, 
in  which  county  the  plaintiff  was  then  a  resi- 
dent; that  thereafter,  to  wit,  on  the  19th  day 
of  June,  1915,  the  said  Arthur  Armstrong 
purported  to  convey  the  above-described  land 
by  warranty  deed  to  said  defendant  Frank 
Phillips,  and  that  said  deed  was  void  for  the 
reason  that  said  Arthur  Armstrong  had  no 
right,  title,  or  interest  in  and  to  said  real  es- 
tate, or  any  part  thereof  to  convey  to  the  said 
Frank  Phillips,  and  that  Frank  Phillips  well 
knew  that  said  purported  deed  executed  by 
Minnie  B.  Armstrong,  the  plaintiff  herein,  to 
the  said  Arthur  Armstrong,  her  grandfather, 
on  the  28th  day  of  February,  1910,  was  intend- 
ed as  security  for  the  payment  of  money;  that 
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said  Arthur  Armstrong  was  a  full-blood  Indi- 
an about  80  years  of  age,  Infirm  In  body  and 
mind  and  unable  to  read  and  write  or  un- 
derstand the  English*  language,  and  the  said 
Prank  Phillips,  knowing  that  the  said  Arthur 
Armstrong  reposed  special  trust  and  confi- 
dence In  him  as  his  banker,  wrongfully  and 
fraudulently  Induced  him  to  execute  a  war- 
ranty deed  to  him  In  fraud  of  the  rights  of 
this  plaintiff,  and  with  actual  notice  and 
knowledge  that  said  deed  of  February  28, 
1910,  aforesaid  was  given  merely  to  secure 
the  said  Arthur  Armstrong  for  the  payment 
of  the  Incumbrances  above  stated  for  and  on 
behalf  of  this  plaintiff,  and  that  said  pur- 
ported deed  constituted  merely  a  mortgage, 
and  was  not  intended  as  an  absolute  convey- 
ance of  plaintiff's  title  to  said  real  estate 
above  described. 

The  answer  of  the  defendant  Frank  Phil- 
lips, after  denying  each  and  every  and  all 
the  allegations  set  forth  in  plaintiff's  petition 
except  such  as  are  specifically  admitted,  al- 
leges that  he  purchased  the  said  real  estate 
from  Arthur  Armstrong  for  valuable,  consid- 
eration, and  took  the  deed  thereto  without 
any  knowledge  or  notice  of  any  defect  in  the 
title  or  any  purported  adverse  claim  against 
said  title;  that  by  virtue  of  a  certain  decree 
of  the  district  court  of  Washington  county 
the  right  of  majority  was  conferred  upon  the 
plaintiff  prior  to  the  execution  of  said  deed, 
and,  having  accepted  the  benefit  of  said  de- 
cree removing  her  disabilities  as  a  minor,  in 
acquiring  title  to  said  land,  she  Is  estopped 
from  denying  its  validity  In  connection  with 
the  sale  of  the  same,  and  that  the  deed  exe- 
cuted by  her  February  28,  1910,  in  favor  of 
Arthur  Armstrong,  and  relating  to  the  lands 
above  described,  was,  and  is,  a  legal  and 
valid  conveyance  of  said  lands.  Defendant 
denies  that  said  deed  was  intended  as  a 
mortgage  and  alleges  that  plaintiff  received 
valuable  consideration  for  the  same;  that 
the  plaintiff  is  now  barred  from  complaining 
In  this  action,  and  should  not  be  permitted  to 
recover  herein,  because  the  action  was  not 
brought  within  1  year  after  she  arrived  at 
the  age  of  18  years,  and  for  the  further  rea- 
son that  her  cause  of  action  is  barred  by 
the  statutes  of  limitation  of  1  year,  and  of 
2  years,  and  of  3  years,  under  the  laws  of 
the  state  of  Oklahoma;  that  the  plaintiff 
should  not  be  allowed  to  recover  in  this  ac- 
tion for  the  reason  that  she  is  guilty  of 
laches,  etc 

By  reason  of  disclaimers  by  other  defend- 
ants, admissions  of  the  parties,  etc.,  the 
only  instruments  involved  in  the  action  at 
this  time  are  the  deed  to  Arthur  Armstrong, 
which  the  plaintiff  prays  shall  be  decreed  to 
be  a  mortgage,  the  deed  from  Arthur  Arm- 
strong to  Frank  Phillips,  which  she  prays 
shall  be  canceled,  and  an  oil  and  gas  lease 
from  Phillips  to  the  Lewclnda  Oil  Company. 

The  only  assignment  of  error  relied  upon 


for  reversal  by  counsel  for  plaintiff  is  stated 
in  their  brief  as  follows: 

"The  court  erred  in  sustaining  the  demurrer 
of  defendants  in  error  to  the  evidence  of  plain- 
tiff in  error  herein,  and  in  dismissing  her  pe- 
tition and  rendering  judgment  in  favor  of  said 
defendant  in  error." 

[11  As  there  can  be  no  question  that  the 
evidence  Introduced  by  the  plaintiff  clearly 
tends  to  establish  her  contention  that  the 
deed  made  by  her  to  her  grandfather  was  in- 
tended as  security  for  the  payment  of  a  loan 
of  money,  this  instrument,  although  an  ab- 
solute conveyance  in  form,  must  be  deemed 
to  be  a  mortgage  by  virtue  of  section  1166,  B. 
L.  1910,  which  provides: 

"Every  instrument  purporting  to  be  an  ab- 
solute or  Qualified  conveyance  of  real  estate  or 
any  interest  therein,  but  intended  to  be  defeasi- 
ble or  as  security  for  the  payment  of  money, 
shall  be  deemed  a  mortgage  and  must  be  record- 
ed and  foreclosed  as  such." 

[2]  Now  we  may  assume  that  the  defend- 
ant Frank  Phillips  had  no  notice  of  the  true 
nature  of  this  instrument  at  the  time  he  took 
his  conveyance,  and  concede  that,  although 
it  was  voidable  at  the  time  of  Its  execution 
on  account  of  the  infancy  of  the  grantor,  it 
subsequently  became  a  valid  Instrument  be- 
cause It  was  not  disaffirmed  by  the  minor 
within  one  year's  time  after  her  majority 
(section  885,  R  L.  1910),  and  still  it  was  er- 
ror for  the  trial  court  to  sustain  the  demur- 
rer to  the  evidence  and  dismiss  the  plaintiff's 
cause  of  action.  Section  1158,  H,  L.  1910, 
provides: 

"Any  person  purchasing  or  taking  any  securi- 
ty against  real  estate  in  good  faith  and  without 
record  notice  from  one  holding  under  an  in- 
strument purporting  to  be  a  conveyance  bat 
intended  'as  security  for  the  payment  of  money, 
and  which  instrument  has  been  duly  recorded 
without  any  other  instrument  explanatory 
thereof,  shall  be  protected  to  the  extent  of  the 
purchase  price  paid  or  actual  outlay  occasioned, 
with  lawful  interest,  against  all  persons  except 
those  in  actual  possession  at  the  time  of  such 
purchase  or  outlay." 

When  this  statute  is  considered  it  becomes 
quite  apparent  that  the  very  most  the  de- 
fendant Frank  Phillips  and  those  claiming 
under  him  are  entitled  to  Is  protection  to 
the  extent  of  the  purchase  price  paid,  etc, 
as  stated  in  the  statute. 

In  a  supplemental  brief  counsel  for  defend- 
ants contend  that  section  1168,  supra,  ap- 
plies only  where  an  explanatory  instrument 
is  taken  pursuant  to  section  1157,  R  L.  1910; 
that  in  such  cases  section  1158,  supra,  pro- 
tects the  innocent  purchaser  to  the  extent  of 
his  investment,  etc.,  where  the  explanatory 
instrument  has  not  been  recorded  and  he  has 
no  notice  thereof.  In  our  opinion  the  plain 
language  of  the  statute  Itself  refutes  this 
contention. 
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[I]  As  the  action  of  the  court  below  In  sus- 
taining the  demurrer  to  the  evidence  must 
be  set  aside  for  the  reasons  stated  we  do  not 
deem  It  necessary  to  notice  any  of  the  other 
grounds  for  reversal  urged  against  it  by 
counsel  In  their  briefs  and  oral  arguments. 

The  judgment  of  the  court  below  Is  revers- 
ed and  the  cause  remanded,  with  directions 
to  grant  a  new  trial.  ' 

All  the  Justices  concur. 


(75  OkL  97) 

FIRST  NAT.  BANK  OF  WELLS  TON  v. 
KREUZBERO.     (No.  9376.) 

{Supreme  Court  of  Oklahoma.    April  8,  1919. 
Rehearing  Denied  June  24,  1919.)  . 

'(Syllabus  by  the  Court.) 

1.  Replevin  «=> 8(4)— Gist  or  Action— Pos- 
session. 

The  gist  of  the  action  of  replevin  is  plain- 
tiffs right  to  the  immediate  possession  of  the 
personal  property  in  controversy  at  the  com- 
mencement of  the  action,  by  reason  of  his  being 
the  owner  or  having  a  special  interest  therein. 

2.  Chattel  Mortgages  «=»172(1)— Replev- 
in—Sale of  Mortgaged  Property— Issue. 

In  a  replevin  action  between  the  mortgagee 
and  the  mortgagor,  when  the  mortgagee  has  ob- 
tained possession  of  the  mortgaged  property  tra- 
der the  writ  of  replevin,  the  question  of  wheth- 
er the  mortgagee  had  sold  the  mortgaged  prop- 
erty prior  to -the  determination  of  the  replevin 
action  cannot  be  made  an  issue  in  the  replevin 
action. 

8.  Chattel  Mortgages  «=>136  —  Loss  of 
Mortgage  Lien. 
It  is  reversible  error,  in  a  replevin  action 
brought  by  the  mortgagee  against  the  mortgagor 
for  the  possession  of  mortgaged  property,  for 
the  court  to  instruct  the  jury  that,  by  reason 
of  the  mortgagee  having  received  possession  of 
the  property  under  and  by  virtue  of  the  writ  of 
replevin  in  the  above  action  and  having  dis- 
posed of  the  property  prior  to  the  termination 
of  the  suit,  mortgagee  thereby  destroyed  his  lien 
on  said  property,  and  defeated  his  right  to 
prosecute  his  replevin  action  to  final  determina- 
tion. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Chas.  B.  Wilson,  Jr.,  Judge. 

Replevin  by  the  First  National  Bank  of 
Wellston,  OkL,  against  Frank  Kreuzberg. 
Judgment  for  defendant  on  a  directed  ver- 
dict, and  plaintiff  appeals.  Reversed  and 
remanded,  with  Instructions  to  grant  a  new 
trial. 

Jarrett  &  Speakman,  of  Chandler,  for 
plaintiff  in  error. 

Erwin  &  Erwin,  of  Wellston,  for  defendant 
In  error. 


McNFJLL,  J.  The  First  National  Bank  of 
Wellston  commenced  this  action  against  the 
defendant,  Frank  Kreuzberg,  to  replevy  two 
mules,  claiming  a  special  ownership  in  the 
property  by  reason  of  a  chattel  mortgage. 
The  mules  were  taken  by  a  writ  of  replevin, 
and  the  defendant  failed  to  give  a  redelivery 
bond,  and  the  mules  were  delivered  to  the 
plaintiff.  The  defendant  filed  his  answer, 
which  was  a  general  denial,  and  claiming 
that  the  note  upon  which  the  mortgage  was 
given  to  secure  was  usurious,  and  there  was 
nothing  due  thereon,  and  further  alleging 
that  the  plaintiff  had  sold  the  mules  and 
thereby  lost  his  lien,  and  was  entitled  to 
damages  for  the  unlawful  detention  of  the 
same,  and  for  the  value  of  the  mules.  The 
plaintiff  replied  by  general  denial  and  plead- 
ing that  the  question  of  usury  as  set  forth 
in  the  answer  had  been  once  adjudicated  in 
a  former  case. 

At  the  close  of  the  evidence,  upon  motion  of 
the  defendant,  the  court  peremptorily  in- 
structed the  Jury  to  return  a  verdict  for  the 
defendant  for  the  value  of  the  property  and 
the  wrongful  detention  thereof,  stating  as  fol- 
lows : 

"It  is  the  judgment  of  the  court  from  the 
evidence  in  the  case  the  defendant  is  entitled  to 
recover  on  the  theory  that  the  mules  taken  un- 
der the  mortgage  were  sold  without  the  de- 
termination of  this  replevin  action,  and,  these 
mules  being  exempt  property,  the  defendant  is 
entitled  to  recover  from  the  plaintiff  as  dam- 
ages for  the  wrongful  taking  and  selling  the 
mules.  •  *  •» 

[1-3]  To  the  giving  of  this  Instruction  the 
plaintiff  excepted.  The  jury  returned  a  ver- 
dict according  to  the  instruction  of  the  court 
In  favor  of  the  defendant  and  against  the 
plaintiff  for  the  value  of  the  mules  and  the 
wrongful  detention  thereof.  From  this  Judg- 
ment the  plaintiff  has  appealed.  The  ques- 
tion presented  is: 

"Whether  the  disposing  of  the  property  by 
the  plaintiff  prior  to  the  determination  of  the 
replevin  action, affected  the  issues  in  the  case"? 

This  question  has  been  before  this  court 
in  identically  the  same  kind  of  an  action, 
and  has  been  settled  by  this  court  In  the  case 
of  Fidelity  Trust  Co.  v.  Pumroy,  45  Okl.  66, 
144  Pac  1052,  wherein  the  court  held  In 
effect  that  the  sale  of  the  property  by  plain- 
tiff pending  the  determination  of  the  case  in 
no  way  affected  the  issues  in  the  replevin 
case. 

The  gist  of  replevin  is  plaintiff's  right  to 
the  Immediate  possession  of  the  personal  prop- 
erty in  controversy  at  the  commencement  of 
the  action  by  reason  of  his  being  the  owner 
or  having  a  special  interest  therein.  Tulsa 
Rig  Reel  &  Mfg.  Co.  v.  Arnold,  166  Pac.  135. 
This  Is  the  issue  to  be  determined  in  the  case 
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at  bar,  and  this  Issue  should  have  been  sub- 
mitted to  the  jury. 

The  question  as  to  whether  the  mortgaged 
property  had  been  disposed  of  by  the  mort- 
gagee pending  the  determination  of  the  suit 
was  not  an  issue  In  the  case,  and  had  no 
place  either  in  the  pleadings  or  the  evidence 
unless  incidentally  to  ascertain  the  value 
of  the  property.  The  questions  to  be  deter- 
mined were: 

First.  Was  the  plaintiff  entitled  to  the 
possession,  at  the  time  of  the  commencement 
of  the  suit? 

Second.  If  the  defendant  recover,  then 
section  4807,  Revised  Laws  of  1910,  provides 
that,  if  the  defendant  recover  In  a  replevin 
action,  the  judgment  shall  be  for  the  return 
of  the  property  or  the  value  thereof  In 
case  the  return  cannot  be  had,  and  damages 
for  the  unlawful  taking  and  withholding  the 
same. 

These  are  the  issues  that  should  have 
governed  in  the  case  at  bar.  The  court  evi- 
dently went  upon  the  theory  that  the  case  of 
Haltom  v.  Nichols  &  Shepard  Co.,  166  Pac. 
745,  overruled  the  case  of  Fidelity  Trust  Co. 
v.  Pumroy,  supra,  but  in  this  we  cannot 
agree.  In  the  case  of  Haltom  v.  Nichols  & 
Shepard  Company,  supra,  Justice  Hardy 
stated,  In  effect,  that  the  mortgagee  replevied 
the  property  and  did  not  foreclose  the  mort- 
gage, but  obtained  possession  thereof  and  re- 
moved the  same  from  the  state  and  beyond 
the  reach  of  any  process  of  the  court  in 
which  it  was  held  subject  to  the  attachment, 
and  redelivered  the  property  to  the  mort- 
gagor, which  fact,  in  view  of  the  proceedings 
in  that  case,  prevented  the  defendant  from 
obtaining  any  relief  in  the  case.  The  court 
did  not  hold  as  between  the  mortgagor  and 
mortgagee  the  lien  was  destroyed,  but  as 
between  the  attaching  creditor  and  the  mort- 
gagee, where  the  mortgagee  had  obtained  pos- 
session of  the  property,  not  for  the  purpose 
of  foreclosing  Its  mortgage,  but  for  fhe  pur- 
pose of  delivering  the  property  to  the  mort- 
gagor, thereby  using  its  mortgage  to  obtain 
possession  of  the  property  for  the  mortgagor, 
and  doing  Indirectly  what  the  mortgagor 
could  not  himself  do,  and  thereby  using  the 
process  of  the  court  for  the  purpose  of  de- 
feating any  judgment  that  might  be  render- 
ed in  favor  of  attaching  creditor.  The  court 
held  in  that  case  as  between  the  mortgagee 
and  the  attaching  creditor  the  mortgagee's 
lien  was  destroyed.  There  was  no  similarity 
between  the  two  cases,  and  they  are  easily 
distinguishable. 

There  are  other  assignments  of  error  com- 
plained of,  but  it  would  be  impossible  to 
pass  upon  the  same  in  this  proceeding,  as 
this  error  had  the  effect  of  eliminating  the 
other  questions. 

The  court  committed  error  in  Instructing 
the  jury  to  return  a  verdict  for  the  defend- 
ant. 


The  case  is  therefore  reversed  and  remand- 
ed, with  instructions  to  grant  plaintiff  in  er- 
ror a  new  trial. 

All  the  Justices  concur. 


(75  ou.  m 

PHELAN  v.  BARNHART  BROS.  &  SPIND- 
LER.    (No.  9067.) 

(Supreme  Court  of  Oklahoma.    June  8,  1919.) 

(Syllabus  by  the  Court.) 

1.  Chattel  Mortgages  «8=»136,  157(2) — Sale 
by  Mortgagor  as  Agent  for  Mortgagee— 
Oral  Consent— Evidence. 

A  chattel  mortgage  which  provides  that 
the  property  cannot  be  sold  without  the  writ- 
ten consent  of  the  mortgagee  does  not  prevent 
the  mortgagee  from  orally  constituting  the 
mortgagor  his  agent  to  sell  the  property,  and 
where  oral  consent  is  relied  upon  as  a  defense 
in  an  action  for  the  conversion  of  the  mortgaged 
property,  the  evidence  as  to  such  consent  must 
be  clear,  positive,  and  unequivocal 

2.  Appeal  and  Error  <J=>1066  —  Harmless 
Error— Instructions— Issue  Not  Made  bt 
Pleadings  and  Evidence. 

It  is  prejudicial  error  for  the  trial  court  to 
give  an  Instruction  covering  an  issue  not  made 
by  the  pleadings  and  the  evidence  in  the  cause, 
where  such  instruction  tends  to  confuBe  the  is- 
sues and  is  calculated  to  mislead  the  jury. 

3.  Appeal  and  Error  «g=>106C  —  Harmless 
Error  —  Instructions  —  Issues  Outsidic 
Evidence. 

Where  there  is  no  evidence  reasonably  tend- 
ing to  establish  a  material  issue  submitted  to 
the  jury  under  the  instructions  of  the  court, 
which  the  jury  must  have  found  in  favor  of  the 
prevailing  party,  in  order  to  have  returned  the 
verdict,  the  verdict  will  be  set  aside. 

Error  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Action  by  J.  R.  Phelan  against  Barnhart 
Bros.  &  Splndler.  Verdict  and  Judgment  for 
defendant,  motion  for  new  trial  overruled, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

Rollln  E.  Oish,  of  Tulsa,  for  plaintiff  in 
error. 

Fulton,  Shirk  &  Danner,  of  Oklahoma 
City,  for  defendant  in  error. 

PITCHFORD,  J.  The  plaintiff  in  error 
J.  R.  Phelan,  was  the  plaintiff  in  the  trial 
court,  and  the  defendant  In  error,  Barnhart 
Bros.  &  Splndler,  was  the  defendant  below. 
The  parties  will  be  referred  to  hereafter  as 
plaintiff  and  defendant  The  plaintiff  sued 
for  the  conversion  of  type  and  printing 
equipment  upon  which  he  held  a  chattel 
mortgage,  which  was  duly  filed  for  record. 
The  mortgage  had  the  usual  written  provi- 


?For  other  cues  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


OkL) 


PHELAN  v.  BARNHART  BROS.  A  SPINDLER 
(181  P.) 


slon*  against  the  mortgagor  selling  or  dis- 
posing of  the  property  without  the  written 
consent  of  the  mortgagee.  The  plaintiff 
sought  to  recover  from  the  defendant  the 
sum  of  $200  on  account  of  the  alleged  con- 
version of  the  mortgaged  property  by  the  de- 
fendant Issue  was  joined,  and  trial  was  had 
before  a  jury.  The  Jury  returned  a  verdict 
In  favor  of  the  defendant.  Plaintiff  filed  his 
motion  for  a  new  trial  in  due  time,  and  from 
the  overruling  of  said  motion  an  appeal  was 
taken.  The  plaintiff  has  assigned  as  grounds 
for.  reversal  error  in  giving  instructions  Nos. 
8  and  9,  which  are  as  follows: 

"No.  8.  Too  are  instructed  that,  after  a  fair 
and  impartial  consideration  of  all  the  testimony 
in  this  case,  if  you  find  that  the  plaintiff,  J.  R. 
Phelan,  either  before  or  after  the  sale  of  these 
goods  to  the  defendant,  consented  to  such  sale, 
that  he  cannot  recover  in  this  case,  regardless 
of  whether  or  not  the  defendant  had  notice  of 
the  mortgage  covering  such  goods.  In  other 
words,  if  the  plaintiff,  J.  R.  Phelan,  either  he- 
fore  or  after  the  sale  of  said  goods  to  Halbert 
R.  Stephens,  consented  to  the  sale  of  said  goods, 
by  so  doing  he  would  waive  the  provisions  of 
the  mortgage  covering  the  said  goods. 

"No.  0.  You  are  instructed  that,  while  the 
mortgage  provides  that  the  property  shall  not 
be  sold  or  disposed  of  in  any  way  by  the  mort- 
gagor without  written  consent  of  the  mortgagee, 
yet  if  you  find  that  the  plaintiff  actually  con- 
sented to  the  sale  of  said  property,  it  would  be 
immaterial  so  far  as  the  defendant  is  concerned 
whether  such  consent  would  be  verbal  or  in 
writing." 

The  above  assignments  of  error  will  be 
considered  as  one,  as  the  argument  and  au- 
thorities cited  by  the  parties  respectively 
cover  both.  It  appears  that  no  demurrer  to 
the  evidence  was  filed  in  the  lower  court,  nor 
did  the  plaintiff  move  to  have  a  verdict  di- 
rected in  his  favor;  therefore  the  only  ques- 
tion for  this  court  to  consider  is:  Was  there 
any  evidence  Justifying  submitting  to  the 
Jury  the  instructions  complained  of?  The 
defendant  had  sold  to  the  mortgagor  new 
type  amounting  to  a  large  sum,  and  had  re- 
ceived as  part  payment  thereon  the  old  type 
covered  by  plaintiffs  mortgage,  and  had  tak- 
en a  mortgage  on  the  new  type  to  secure  the 
balance  of  the  purchase  money  therefor. 

[1]  We  have  gone  carefully  over  the  briefs 
filed  by  counsel,  and  also  the  record  in  the 
case,  and  the  only  evidence  we  have  been 
able  to  find  which  in  any  manner  tends  to 
show  that  the  plaintiff  authorized  the  mort- 
gagor to  dispose  of  the  mortgaged  property 
is  found  on  page  70  of  the  case-made  in  the 
evidence  of  Halbert  R.  Stephens,  the  mort- 
gagee, which  is  as  follows: 

"Q.  Did  you  talk  to  Dr.  Phelan  about  getting 
this  new  type?  A  Yes,  sir. 

"Q.  What  did  he  say?  A.  Said  that  would 
be  all  right 

"Q.  Did  you  tell  him  that  you  had  got  the 
new  type?   A.  Yes,  sir. 


"Q.  Did  he  say  anything  about  it? 
sir. 

"Q.  Was  that  all  right  with  him? 
sir." 
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A.  Yes, 
A  Yes, 


The  above,  so  far  as  we  have  been  able  to 
gather,  is  the  entire  evidence  on  that  point 
Nothing  additional  is  pointed  out  by  either 
the  plaintiff  or  the  defendant  In  the  an- 
swer filed  by  the  defendant  there  Is  no  alle- 
gation that  the  plaintiff  had  at  any  time  au- 
thorised or  consented  to  the  sale  of  any  of 
the  mortgaged  property  by  the  mortgagor, 
and  in  the  evidence  above  quoted  there  is 
nothing  showing  that  the  plaintiff  consented 
that  any  of  the  mortgaged  property  be  sold. 
As  far  as  is  disclosed,  the  mortgagor  only 
informed  the  mortgagee  that  he  was  going 
to  buy  some  new  type,  and  that  he  bad 
bought  new  type,  not  that  he  was  going  to 
sell  the  type  mortgaged,  or  that  he  had  sold 
the  same.  Where  there  is  an  entire  lack  of 
evidence  to  sustain  the  verdict,  the  same 
should  be  set  aside.  Howard  v.  Farrar,  28 
Okl.  490,  114  Pac.  695;  Gaar,  Scott  &  Co. 
v.  Rogers,  46  OkL  67,  148  Pac.  161 ;  Terry  v. 
Creed,  28  OkL  857,  115  Pac  1022. 

We  should  not  lose  sight  of  the  fact  that 
the  purpose  of  a  mortgage  is  to  furnish  se- 
curity. Section  2755,  R.  L.  1910,  provides: 

"Any  mortgagor  of  personal  property,  or  his 
legal  representative,  who,  while  such  mortgage 
remains  in  force  and  unsatisfied,  conceals,  sells, 
or  in  any  manner  disposes  of  such  property,  or 
any  part  thereof,  or  removes  euch  property,  or 
any  part  thereof,  beyond  the  limits  of  the  coun- 
ty, or  materially  injures  or  willfully  destroys 
such  property,  or  any  part  thereof,  without  the 
written  consent  of  the  holder  of  such  mortgage, 
shall  be  deemed  guilty  of  a  felony,  and  shall, 
upon  conviction,  be  punished  by  imprisonment 
in  the  penitentiary  for  a  period  not  exceeding 
three  years  or  in  the  county  jail  not  exceeding 
one  year,  or  by  a  fine  of  not  to  exceed  five  hun- 
dred dollars:  Provided,  that  the  writing  con- 
taining the  consent  of  the  holder  of  the  mort- 
gage, as  before  specified,  shall  be  the  only  com- 
petent evidence  of  such  consent  unless  it  ap- 
pear that  such  writing  has  been  lost  or  de- 
stroyed." 

From  the  foregoing  statute  it  will  be  ob- 
served that  the  property  mortgaged  cannot 
be  disposed  of  without  the  written  consent 
of  the  mortgagee.  Notwithstanding  the  pos- 
itive terms  of  this  statute,  they  are  not  in- 
tended to,  nor  do  they,  prevent  the  mortgagee 
from  constituting  the  mortgagor  as  his  agent 
to  dispose  of  the  mortgaged  property.  The 
cases  cited  by  both  the  plaintiff  and  the  de- 
fendant in  their  respective  briefs  have  been 
examined,  and,  as  we  understand,  the  rule 
therein  announced  goes  to  this  extent  and 
this  only.  See  Carr  v.  Brawley,  34  Okl.  500, 
125  Pac.  1131,.  43  L.  R.  A.  (N.  S.)  302 ;  New 
England  Mort  Sec.  Co.  v.  Oreat  Western 
Elevator  Co.,  6  N.  D.  407,  71  N.  W.  130; 
Drexel  v.  Murphy,  59  Neb.  210,  80  N.  W.  813; 
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Frick  Co.  v.  Western  Star  Mill  Co.,  61  Kan. 
370,  32  Pac.  1103. 

[2, 3]  We  have  been  unable  to  find  any  au- 
thority, nor  has  counsel  cited  any,  sustaining 
Instruction  No.  8,  in  which  the  jury  were 
told  that,  if  the  plaintiff  either  before  or 
after  the  sale  consented  to  the  same,  he 
thereby  waived  the  provisions  of  the  mort- 
gage covering  the  said  goods.  We  under- 
stand that  there  might  be  instances  where 
the  mortgagee  would  be  estopped;  that  is, 
the  consent  of  the  mortgagee  might  be  im- 
plied from  the  circumstances  of  the  particu- 
lar transaction.  Consent  is  not  to  be  implied 
merely  from  equivocal  conduct,  or  from  the 
fact  that  the  mortgagee  remained  silent  when 
told  of  an  intended  sale;  however,  if  the 
mortgagee  remains  silent  In  the  presence  of 
an  actual  sale,  or,  not  being  actually  present, 
allows  the  mortgagor  to  appear  as  the  own- 
er and  has  knowledge  of  the  mortgagor's  in- 
tention to  sell,  and  the  purchaser  relies 
thereon  in  ignorance  of  the  truth,  under 
these  circumstances  the  law  of  estoppel 
would  apply.  Livingston  v.  Stevens,  122 
Iowa,  02,  94  N.  W.  925 ;  Etherldge  v.  Hilllard, 
100  N.  C.  250,  6  S.  E.  571;  Livingston  v. 
Heck,  122  Iowa,  74,  94  N.  W.  1098;  Barnes- 
ville  First  National  Bank  v.  St  Anthony,  etc., 
EL  Co.,  103  Minn.  82,  114  N.  W.  205.  But 
it  has  been  held  that,  where  an  approval  or 
confirmation  of  a  previous  sale  is  treated  on 
the  theory  of  a  release,  rather  than  estoppel, 
It  Is  not  binding  on  the  mortgagor  if  made 
without  consideration.  Riner  Lbr.  Co.  v. 
O'Dwyer,  etc.,  Co.,  98  Ark.  20,  130  S.  W.  529. 
If,  however,  the  mortgagee  consents  to  the 
sale  of  the  property,  subject  to  the  mortgage, 
it  is  no  waiver  of  his  mortgage  lien,  even  as 
against  a  purchaser  from  such  vendee  who 
buys  without  actual  notice  of  the  mortgage, 
or  with  the  mortgagee's  assent  to  the  first 
sale.  The  lien,  never  having  been  waived,  is 
good  against  the  last  purchaser.  Cob  bey's 
Chattel  Mortgages,  $  637. 

Should  we  hold  that  the  evidence  in  the 
case  at  bar  was  sufficient  to  take  the  case  to 
the  Jury,  we  would,  in  effect,  destroy  the  ob- 
ject and  purpose  of  all  law  upon  the  subject 
of  chattel  mortgages  and  render  the  same 
meaningless.  In  all  of  the  cases  we  have  ex- 
amined we  find  standing  out  in  bold  relief 
the  material  fact  of  the  consent  for  the  sale 
on  the  part  of  the  mortgagor,  and  that  the 
proceeds  were  to  be  applied  upon  the  Indebt- 
edness secured  by  the  mortgage.  In  none  of 
the  cases  was  there  any  question  or  doubt 
upon  this  point.  In  the  instant  case  the 
mortgagee  positively  denied  giving  his  con- 
sent 

Judgment  of  the  trial  court  is  therefore 
reversed  and  remanded. 

All  the  Justices  concur,  except  SHARP,  J 
not  participating. 


(76  OkL  61) 

GIBSON  v.  ROGERS  COUNTY  ex  reL 
HALL,  Co.  Atty.,  et  aL 
(Nob.  9442,  9443.) 

(Supreme  Court  of  Oklahoma.   June  3,  1919.) 

(SyUabut  by  the  Court.) 

1.  Turnpikes  and  Toll  Roads  *=»9— Ap- 
proval op  Report  awd  Survey— Obdeb  or 
New  Survey. 

Where  the  comity  commissioners  have  apt- 
proved  the  report  and  survey  of  the  road  com- 
missioners appointed  by  them,  and  granted  a 
franchise  for  a  toll  road,  and  certain  taxpayers 
appeal  therefrom,  and  the  case  is  tried  de 
novo  in  the  district  court,  and  the  taxpayers 
raise  only  jurisdictional  questions,  but  do  not 
object  to  the  route  of  said  road,  and  it  appears 
that  the  road  commissioners  have  complied  with 
the  law  in  filing  their  survey  and  report  with 
the  county  commissioners,  it  is  error  for  the 
trial  court  to  refuse  to  accept  said  report,  and 
to  order  a  new  survey,  unless  it  appears  from 
the  evidence  that  there  is  a  more  feasible  route, 
or  unless  it  appears  that  the  route  is  not  suffi- 
ciently defined,  or  the  survey  not  complete  in 
some  particular. 

2.  Turnpikes  and  Toll  Roads  «=»9  — 
Pleadiugs—  Evidbnc*. 

The  judgment  of  the  trial  court  was  not  in 
accord  with  the  pleadings  and  was  against  the 
clear  weight  of  the  evidence. 

Appeal  from  District  Court,  Rogers  Coun- 
ty; W.  J.  Campbell,  Judge. 

Proceedings  by  Rogers  County,  OkL,  on  re- 
lation of  William  M.  Hall,  County  Attorney, 
and  the  Board  of  County  Commissioners  of 
Rogers  County,  to  vacate  orders  and  agree- 
ments made  and  entered  into  by  and  be- 
tween the  Board  of  County  Commissioners 
granting  to  Kelly  P.  Gibson  a  franchise  to 
operate  and  maintain  a  toll  road.  Report 
of  road  commissioners  selected  to  lay  out  the 
toll  road  rejected,  and  cause  remanded  to 
Board  of  County  Commissioners,  with  direc- 
tions, and  Gibson  brings  error.  Reversed 
and  remanded,  with  instructions  to  dismiss 
the  appeal. 

Carroll  &  Mason,  C.  H.  Rosenstein,  and  A. 
B.  Honnold,  all  of  Tulsa,  for  plaintiff  in  er- 
ror. 

W.  H.  Lucas,  Mack  R.  Shanks,  Co.  Atty., 
and  D.  M.  Battenfleld,  Asst.  Co.  Atty.,  all 
of  Claremore,  for  defendants  In  error. 

McNBILL,  J.  On  November  9,  1916,  Kelly 
F.  Gibson  submitted  to  the  board  of  county 
commissioners  of  Rogers  county  a  proposi- 
tion for  the  construction  and  maintenance  of 
a  toll  road  from  Chelsea  to  Claremore.  The 
board  of  county  commissioners  appointed  two 
road  commissioners  to  act  with  another  to  be 
appointed  by  Gibson,  and  these  three  com- 
missioners were  instructed  to  lay  out  the 
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proposed  toll  road  and  report  their  findings 
to  the  county  commissioners  and  file  a  map 
giving  the  general  course  and  width  of  the 
road.  On  the  11th  day  of  November,  1916, 
these  commissioners  made  their  report,  filed 
a  map  showing  the  course  and  location  of 
the  proposed  road,  and  made  their  recom- 
mendations thereto.  This  report  was  ap- 
proved by  the  board  of  county  commission- 
ers, and  a  resolution  was  adopted  granting 
to  Kelly  F.  Gibson  and  his  heirs  the  right 
of  franchise  to  purchase,  construct,  operate, 
and  maintain  a  toll  over  the  land  and  route 
described  in  the  survey  and  map  filed  with 
the  county  commissioners  and  giving  him 
the  right  to  charge  toll  In  the  operation  of 
said  road. 

Thereafter  an  appeal  was  taken  by  the 
county  attorney  upon  a  petition  of  about  70. 
taxpayers  to  the  district  court.  In  the  dis- 
trict court  the  county  attorney,  being  the 
appellant,  filed  his  motion  to  set  aside  and 
hold  for  naught  the  resolutions,  orders,  and 
agreements  made  and  entered  Into  by  and 
between  the  .  board  of  county  commissioners 
granting  to  Kelly  F.  Gibson  the  franchise  to 
operate  and  maintain  the  above  toll  road, 
and  for  reasons  therefor  set  forth: 

First.  The  county  commissioners  did  not 
have  jurisdiction  to  allow  and  grant  a  fran- 
chise for  a  toll  road. 

Second.  The  board  of  county  commission- 
ers did  not  have  jurisdiction  to  appoint  the 
commissioners  to  act  with  the  commissioner 
appointed  by  Kelly  F.  Gibson  in  laying  out 
and  surveying  and  making  maps  and  profiles 
of  the  proposed  toll  road ;  that  all  the  acts, 
maps,  and  profiles  done,  drawn,  and  filed  by 
the  commissioners  were  done  without  au- 
thority of  law,  and  were  Illegal  and  void. 

Third.  That  each  and  every  act  done,  and 
each  and  every  resolution,  order,  and  agree- 
ment made  and  entered  into  by  and  between 
the  county  commissioners  and  Kelly  F.  Gib- 
son, was  without  right  and  authority,  il- 
legal, and  void.  The  board  of  county  com- 
missioners did  not  have  jurisdiction  of  the 
above  numbered  and  styled  cause  of  action. 

Upon  the  trial  of  the  case  in  the  district 
court  the  defendant  Gibson  moved  to  dis- 
miss the  appeal  for  the  reason  the  order  of 
the  county  commissioners  granting  said 
franchise  was  not  appealable,  and  that  the 
statute  which  permitted  the  appeal  without 
notice  was  unconstitutional  and  void.  On 
the  trial  of  the  case  the  court  rendered 
judgment  The  material  parts  of  the  same 
are  as  follows: 
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•'It  is  therefore  ordered,  adjudged,  and  de- 
creed by  tiie  court  that  the  report  of  the  road 
commissioners  selected  to  lay  out  the  toll  road 
and  highway  between  the  town  of  Chelsea,  Rog- 
ers' county,  OkL,  and  the  city  of  Glaremore, 
Rogers  county,  OkL,  the  same  having  been  filed 
in  the  office  of  the  county  clerk  of  said  county 
on  the  11th  day  of  November,  1916,  be,  and 

181  P.-46 


the  same  is  hereby,  disapproved  and  rejected, 
and  the  cause  remanded  to  the  board  of  coun- 
ty commissioners  of  Rogers  county,  with  di- 
rections to  proceed  further  by  having  a  new 
survey  made  if  in  their  judgment  they  see  fit 
to  do  so." 


From  said  judgment  Kelly  F.  Gibson  has 
appealed,  and  the  case  Is  now  before  this 
court 

[1,  2]  The  plaintiff  in  error  alleges  12  sep- 
arate and  distinct  assignments  of  error ;  the 
third  assignment  being  that  the  order,  d* 
cree,  and  judgment  of  the  court  is  contrary 
to  the  law,  and  not  sustained  by  sufficient 
evidence. 

It  is  agreed  that  the  law  applicable  to 
establishing  a  toll  road  is  found  In  article 
16,  chapter  15,  Revised  Laws  of  1910,  being 
sections  1485  to  1496,  inclusive.  The  law 
permitting  the  establishment  of  toll  roads 
provides  that  after  the  commissioners  have 
been  appointed,  they  must  view  the  road  and 
route,  and  the  same  must  be  surveyed  and  a 
map  filed  with  the  board  of  county  com- 
missioners giving  the  general  course  of  the 
road,  the  principal  points  by  which  it  runs, 
its  width,  which  must  In  no  case  exceed  100 
feet.  The.  board  of  county  commissioners 
must  then  either  approve  or  reject  the  sur- 
vey. • 

The  history  of  this  road  appears  to  be 
that  prior  to  November,  1916,  the  general 
public  was  using  a  road  from  Claremore  to 
Chelsea  on  the  right  of  way  of  the  St.  Louis 
&  San  Francisco  Railroad.  The  witnesses 
all  described  this  as  the  old  tralL  Several 
places  along  the  railroad  this  trail  extend- 
ed away  from  the  right  of  way  of  the 
Frisco  Railroad  out  on  private  property. 
There  is  no  contention,  as  we  gather  from 
the  evidence,  that  this  was  a  public  high- 
way, but  was  a  road  or  trail  that  was  used 
by  the  public  on  the  right  of  way  of  the 
Frisco  Railway  Company,  and  certain  places 
the  trail  extended  oft*  of  the  railway  right 
of  way  on  private  land  for  the  purpose  of 
preventing  the  crossing  of  some  obstruction 
on  the  right  of  way. 

The  record  further  disclosed  that  the  coun- 
ty commissioners  in  Rogers  county  act  as 
township  officers  of  each  township.  It  fur- 
ther disclosed  that  the  townships  through 
which  this  road  extended  voted  certain 
bonds  for  building  roads,  and  the  infer- 
ence would  be  the  building  of  this  particu- 
lar road.  The  county  commissioners  enter- 
ed Into  a  contract  with  Kelly  F.  Gibson  to 
build  and  construct  this*  particular  road  run- 
ning alongside  of  the  right  of  way  .of  the 
Frisco  Railroad.  The  evidence  disclosed 
that  no  right  of  way  was  obtained  for  this 
road,  but  the  road  ^as  actually  constructed 
for  about  14  miles."  It  appears  that  they 
signed  the  contract  as  the  board  of  cpunty 
commissioners,,  when  in  fact  the  contract  for 
the  road  should  have  been  signed  by  them: 
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as  trustees  for  the  several  townships.  It 
appears  that  the  district  court  of  Rogers 
county  enjoined  the  county  commissioners 
from  paying  for  this  road ;  that  at  the  trial 
of  the  Injunction  suit  Gibson  asked  to  inter- 
vene, and  to  be  made  a  party,  but  the  court 
refused  to  permit  him  to  be  made  a  party 
thereto,  and  denied  him  the  right  to  Inter- 
vene. 

There  was  evidently  some  feeling  over  the 
outcome  of  this  case.  The  record  discloses 
4pon  several  occasions  the  court  voluntarily 
stated  that  he  had  not  enjoined  Gibson  from 
proceeding  Individually  against  the  commis- 
sioners for  his  pay  for  building  this  road. 
It  appears  that  after  the  Injunction  suit 
enjoining  the  county  commissioners  from 
paying  for  the  road,  a  great  portion  of  which 
had  been  built  and  constructed,  Kelly  P. 
Gibson  filed  his  application  for  making  this 
a  toll  road.  The  evidence  disclosed  that  the 
county  had  no  right  to  the  road;  It  was 
not  even  designated  as  a  public  highway; 
that  Gibson  purchased  a  great  portion  of 
the  right  of  way  for  this  toll  road.  The 
county  commissioners  appointed  two  road 
commissioners  according  to  law  to  view  the 
road,  and  the  commissioner  appointed  by 
Gibson  viewed  the  road,  and  filed  their  sur- 
vey, report,  and  map  of  the  road  with  the 
county  commissioners.  The  board  of  county 
commissioners  approved  the  same,  and  from 
this  order  approving  the  report  of  the  road 
commissioners  certain  taxpayers  appeal. 

The  record  disclosed  that  no  objection  was 
made  to  the  county  commissioners  granting 
this  franchise,  but,  after  the  same  had  been 
granted,  a  number  of  persons  filed  a  peti- 
tion requesting  the  county  attorney  to  ap- 
peal, claiming  that  they  were  taxpayers  and 
freeholders  of  Rogers  county.  After  the 
appeal  the  assistant  county  attorney  repre- 
senting the  taxpayers  filed  In  the  form  of 
a  motion  their  objection  to  the  order  of  the 
county  commissioners  granting  the  toll  road. 
This  was  evidently  treated  as  an  answer, 
and  raised  only  jurisdictional  grounds.  The 
trial  court  evidently  found  the  county  com- 
missioners had  Jurisdiction.  There  is  noth- 
ing in  the  record  to  disclose  why  the  county 
commissioners  did  not  have  Jurisdiction. 
The  trial  court  does  not  disclose  why  It  re- 
fused to  approve  the  survey  and  map  filed 
with  the  county  commissioners  by  the  road 
commissioners.  There  is  no  evidence  in  the 
record,  nor  is  there  an  intimation  in  the 
record,  that 'the  route  of  the  road  was  not 
fully  described,  nor  is  there  any  intimation 
by  any- one  why  the  same  should  not  be  ac- 
cepted. We  have  examined  the  record,  and, 
peculiar  as  It  may  seem,  over  70  people 
signed  the  petition  requesting  the  county  at- 
torney to  appeal  from  the  order  of  the  coun- 
ty commissioners  granting  the  franchise  for 
this  toll  road.  Ordinarily  one  would  expect 
that  they  had  some  interest  in  the  case, 


and  would  be  called  as  witnesses  to  testify 
why  the  order  of  the  county  commissioners 
appealed  from  was  wrong. 

This  record  disclosed  that  of  these  70 
persons  who  signed  the  petition  not  one  was 
used  as  a  witness  in  the  trial  of  the  case. 
The  only  witnesses  examined  In  the  trial 
of  the  case  were  the  county  officials  and  ex 
county  officials,  being  the  three  members  of 
the  county  commissioners  who  approved 
the  order.  The  ex  county  surveyor  who  had 
made  the  survey,  and  had  drawn  the  maps, 
and  an  attorney  by  the  name  of  C.  B.  Holtz- 
endorff.  We  have  examined  his  .evidence, 
and  the  testimony  offered  by  him  .upon  direct 
examination  was  about  a  bridge  being  re- 
moved from  the  old  trail  to  a  place  where 
the  toll  road  was  constructed,  and  then  fur- 
ther testified  that  he  felt  that  a  toll  road 
injured  the  county.  If  there  was  any  rea- 
son or  any  evidence  to  show  wherein  this 
survey  or  this  road  should  be  changed,  it 
is  not  In  the  evidence. 

The  evidence  of  Mr.  Holtzendorff  states 
there  were  places  along  the  old  trail  where 
the  old  trail  left  the  right  of  way  of  the 
Frisco  Railroad  and  extended  out  on  pri- 
vate ground,  and  where  this  occurred  the 
building  of  this  toll  road  to  a  certain  ex- 
tent Interfered  with  the  traveling  of  the 
old  trail  on  private  ground,  or,  in  other 
words,  it  prevented  the  general  public  from 
trespassing  upon  private  ground. 

The  appellants  below  also  Introduced  the 
evidence  of  Mr.  McClellan,  but  he  testified 
that  the  old  trail  could  be  traveled,  and  was 
not  Interfered  with  by  the  construction  of 
the  toll  road.  This  was  the  only  evidence 
against  the  granting  of  this  franchise,  or 
objection  that  we  can  find  in  the  record. 
Why  the  taxpayers  objected  to  this  toll  road 
does  not  appear.  The  county  commissioners 
were  familiar  with  the  road.  The  county 
surveyor  stated  all  the  parties  were  familiar 
with  the  road,  and  the  road  had  been  prac- 
tically graded.  Every  one  was  familiar  with 
the  route,  and  the  county  commissioners  ap- 
proved It.  The  county  did  not  own  the  right 
of  way;  did  not  pay  for  the  grading.  It 
was  agreed  that  Mr.  Gibson  had  done  the 
grading,  and  that  the  public  in  general  was 
not  entitled  to  use  the  road  until  paid  for. 

The  trial  judge  made  a  very  extensive 
cross-examination  of  several  of  the  witness- 
es. The  examination  was  technical  In  its 
nature,  and  was  directed  to  a  portion  of 
the  report  of  the  road  commissioners  where- 
in the  report  stated  as  follows: 

"We  have  duly  examined  the  feasibility  of  the 
construction  of  said  road,  and  the  necessity  for 
the  construction  of  the  same." 

The  judge  in  this  examination  attempted 
to  show  that  the  report  of  the  commissioners 
was  incorrect,  as  the  commissioners  did  not 
examine  the  feasibility  of  the  construction  of 
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the  road,  because  the  construction  had  al- 
ready been  completed,  and  that  the  report  in 
referring  to  the  necessity  for  the  construc- 
tion of  the  road  was  also  incorrect,  in  that 
the  road  had  already  been  constructed,  or 
at  least  a  great  portion  of  the  same.  While 
this  may  be  technically  correct,  and  while  it 
is  the  privilege  of  the  trial  judge  to  examine 
witnesses,  and  especially  in  equity  cases,  in 
order  that  the  judge  may  be  fully  advised  as 
to  the  facts  in  the,  case,  and  to  render  a  prop- 
er judgment  thereon,  we  doubt  the  wisdom 
or  practice  of  the  trial  judge  engaging  in  an 
'  extensive  and  technical  examination  of  the 
witnesses  such  as  might  be  expected  of  op- 
posing counsel,  and  when  said  examination 
extends  over  six  or  seven  typewritten  pages 
of  testimony  as  to  each  witness,  it  seems 
somewhat  lengthy,  especially  when  the  ex- 
amination is  technical  in  its  nature  and  not 
attempting  to  elicit  new  information.  This 
practice  would,  no  doubt,  Influence  the  judge, 
or  bias  him  in  deciding  questions  that  must 
be  decided  by  him  impartially.  So  far  as 
this  record  is  concerned,  there  does  not  ap- 
pear to  be  any  contradictory  evidence  of 
any  kind  or  character  unless  it  is  the  fact 
that  two  of  the  witnesses  for  the  appellants 
below  contradicted  themselves,  but  only  in 
minor  details.  One  said  that  the  toll  road 
interfered  in  some  places  with  traveling  the 
old  trail.  The  other  one  stated  that  it  did 
not. 

It  is  true  that  the  road  commissioners 
appointed  to  view  this  road  did  not  view  it 
with  the  same  careful  attention  that  might 
be  given  a  road  where  the  boundaries  and 
lines  were  not  easily  ascertained.  In  view- 
ing a  route  for  establishing  a  toll  road,  one 
would  naturally  expect,  if  the  party  had  al- 
ready constructed  his  road  and  graded  the 
same,  that  it  would  not  require  the  same 
careful  attention  to  determine  the  most 
feasible  route  the  road  should  take  as  it 
would  require  if  the  boundaries  of  the  road 
were  not  distinctly  defined.  The  boundary 
lines  to  the  route  of  this  road  were  in  plain 
view.  There  is  no  one  asking  to  have  the 
route  of  this  road  changed,  and  no  one  even 
suggested  that  another  route  would  be  more 
beneficial  or  feasible,  and  the  only  objec- 
tion to  the  granting  of  the  franchise  that  we 
can  gain  from  reading  the  testimony  was 
that  the  attorney  stated  that  he  did  not  be- 
lieve the  toll  road  was  beneficial  to  the 
county.  This  we  do  not  think  suflicient  to 
overcome  the  opinion  of  the  board  of  coun- 
ty commissioners. 

From  an  examination  of  the  evidence  it 
appears  that  the  appeal  from  the  order  of 
the  board  of  county  commissioners  was  with- 
out merit.  The  persons  desiring  the  appeal 
did  not  appear  to  have  suflicient  interest  in 


the  case  to  testify.  Upon  what  grounds  the 
appeal  was  taken  does  not  appear  in  the  evi- 
dence, unless  it  was  based  upon  the  idea 
that  the  general  public  might  obtain  a  road 
for  the  use  and  benefit  of  the  county  for 
nothing,  to  wit,  a  road  which  had  cost  about 
$27,000,  which  was  built  by  a  private  indi- 
vidual, and  which  certain  taxpayers  en- 
joined the  county  from  paying  for.  This 
road  was  built  upon  private  ground.  The 
county  Is  not  entitled  nor  the  general  public 
entitled  to  receive  something  for  nothing. 
If  they  do  not  desire  to  pay  for  this  road 
built  upon  private  ground,  they  have  no 
right  to  the  use  of  the  same. 

The  question  of  the  county  commission- 
ers being  enjoined  in  another  action  oc- 
cupies considerable  space  in  the  evidence  in 
this  case,  and  while  the  merits  or  demerits 
of  that  case  is  not  before  us,  still  this  court 
has  held  that  municipal  corporations  can- 
not receive  benefits  and  use  the  same,  and 
then  claim  the  contract  was  void  and  de- 
feat paying  for  them.  This  has  been  decid- 
ed In  the  case  of  D'Yarmett  v.  School  Dis- 
trict No.  27,  179  Pac.  20.  The  appeal  from 
the  order  of  the  county  commissioners  was 
based  upon  jurisdictional  grounds.  The 
trial  court  evidently  found  the  commission- 
ers had  jurisdiction,  and  there  is  nothing 
In  the  case  to  show  want  of  jurisdiction. 

There  is  no  evidence  to  show  in  what  way 
the  taxpayers  or  any  one  would  be  affected 
by  the  granting  of  this  franchise  or  accept- 
ing this  survey,  unless  It  would  do  to  say 
that,  where  a  party  has  constructed  about  14 
miles  of  road  on  private  ground,  the  gen- 
eral public  would  be  entitled  to  travel  the 
same  without  any  expense  to  them.  This 
does  not  appear  to  be  right  nor  just.  If  the 
public  did  not  desire  to  pay  for  the  building 
of  this  road,  they  have  no  right  to  use  the 
same.  The  order  of  the  trial  court  In  dis- 
approving the  survey  and  the  report  of  the 
road  commissioners  and  In  ordering  a  new 
survey  does  not  appear  to  be  supported  by 
any  Issue  in  the  case,  nor  supported  by  the 
evidence  in  the  case,  but  is  contrary  to  the 
evidence. 

There  are  other  assignments  of  error,  but 
It  will  be  unnecessary  to  pass  upon  any  of 
the  same  as  this  one  question  disposes  of  the 
case. 

It  therefore  follows  that  the  judgment  of 
the  trial  court  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  the  court 
to  dismiss  the  appeal  of  the  taxpayers  from 
the  order  granting  the  franchise  by  the 
county  commissioners. 

OWEN,  O,  J.,  and  SHARP,  PITCHFORP, 
and  HIGGINS,  JJ.,  concur. 
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BILBT  t.  OWEN.    (No.  7897.) 
(Supreme  Court  of  Oklahoma.   Jan.  18,  1919.) 

(Syllabus  ly  the  Court.) 

1.  Appeal  and  Ebbob  <@=>117— Appealable 
Obdebs—  Settlement  of  Case-Made. 

The  order  of  the  trial  court  settling  a  case- 
made  is  not  appealable,  and  objections  thereto 
present  nothing  for  this  court  to  consider. 

2.  Pleading  <8=>93(1)  —  Tbial  <g=>252(l)  — 
Answeb  —  Inconsistent  Defenses  —  Sub- 
mission of  Issues.  - 

While  the  defendant  may  set  out  in  his  an- 
swer inconsistent  defenses,  yet  the  trial  court 
is  not  warranted  in  submitting  any  issue  to 
the  jury  which  there  is  no  evidence  to  support. 

3.  Tbial  <§=>252(12)  —  Instbuction  — 
Statute  of  Frauds— Evidence. 

Where  the  defendant  is  sued  on  an  alleged 
original  oral  promise  to  repay  money  furnished 
to  another  at  the  instance  and  request  of  the 
defendant,  and  the  only  issue  presented  by  the 
evidence  is  as  to  whether  or  not  any  promise 
at  all  was  made,  there  being  no  evidence  that 
such  promise,  if  made,  was  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  the 
statute  of  frauds  is  not  involved,  and  the  court 
should  not  instruct  the  jury  as  to  such  stat- 
ute. 

4.  Tbial  <8=>193(1)  —  Instructions  —  Opin- 
ion on  Weight  of  Evidence. 

The  court,  in  its  instructions  to  the  jury, 
should  not  call  attention  to  particular  facts  in 
evidence  in  such  a  manner  as  to  amount  to  an 
intimation  of  the  court's  opinion  as  to  the 
weight  of  the  evidence. 

5.  Evidence  <S=»470  —  Witnesses  <g=>249 
— Opinion  and  Conclusion— Argument. 

Where  one  of  the  parties  to  a  cause  is  an 
attorney  at  law  and  takes  the  stand  as  a  wit- 
ness in  his  own  behalf,  he  is  governed  by  the 
same  rules  as  any  other  witness,  and  should 
not  be  allowed  by  the  court  to  give  opinions 
and  conclusions  or  make  argument  while  tes- 
tifying, on  the  theory  that  he  is  an  attorney 
and  appearing  for  himself  as  such. 

Commissioners'  Opinion,  Division  No.  1. 
Error    from   District    Court,  Muskogee 
County ;  R.  P.  De  Graffenried,  Judge. 

Action  by  John  S.  Bilby  against  Robert  L. 
Owen.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  instructions  to  set  aside  the  judgment 
rendered,  and  to  grant  a  new  trial. 

J.  C.  Stone,  Charles  A.  Moon,  and  Francis 
Stewart,  all  of  Muskogee,  for  plaintiff  in 
error. 

W.  W.  Noffsinger,  of  Muskogee,  and  Y.  P. 
Broome,  of  Tulsa,  for  defendant  in  error. 

STEWART,  C.  Action  was  brought  by 
John  S.  Bilby  against  the  defendant,  Robert 
L.  Owen,  for  the  sum  of  $11,599.29,  alleged 


balance  due  by  defendant  to  plaintiff  for 
money  furnished  by  plaintiff  for  the  use  and 
benefit  of  the  Indian  Land  &  Trust  Company 
at  the  special  instance  and  request  of  the 
defendant,  and  which  is  alleged  to  have  been 
furnished  by  the  plaintiff  on  the  original 
oral  promise  of  the  defendant  to  repay  the 
same.  The  defendant  answered  by  general 
denial  and  by  pleading  the  statute  of  limit- 
ation and  the  statute  of  frauds.  Trial  being 
had  before  a  jury,  verdict  was  returned  for 
defendant,  after  which  the  court  rendered 
judgment  in  accordance  with  such  verdict 
The  plaintiff  duly  appealed  to  this  court 

[1]  We  are  met  at  the  threshold  by  a  mo- 
tion of  defendant  in  error  to  dismiss  the  ap- 
peal for  the  alleged  reason  that  the  case- 
made  does  not  contain  all  the  evidence  nec- 
essary for  a  full  and  complete  consideration 
of  the  case.  The  motion  to  dismiss  sets  np 
the  objections  to  the  case-made  and  sugges- 
tions of  amendment  filed  with  the  trial  court, 
together  with  the  finding  of  the  trial  judge. 
The  objections  and  suggestions  each  were 
overruled,  except  suggestion  No.  6,  relating 
to  exhibit  No.  9,  claimed  by  defendant  to 
have  been  offered  In  evidence,  which  exhibit 
the  judge  found  to  be  lost  and  not  capable 
of  being  produced.  The  case-made  was  there- 
upon settled.  We  do  not  understand  how 
any  error  of  the  trial  court  may  be  consid- 
ered by  this  court  in  the  absence  of  a  peti- 
tion or  cross-petition  in  error.  Nor  can  the 
action  of  the  trial  court  or  judge  in  settling 
a  case-made  be  reviewed  by  this  court 
When  a  party  deems  himself  aggrieved  by 
the  action  of  the  trial  judge  in  refusing  to 
include  In  a  case-made  suggestions  offered, 
such  party,  under  authority  of  section  5249, 
R.  L.  1910,  may  make  proper  affidavit  and 
have  a  special  judge  hear  the  evidence  and 
make  order  with  reference  to  the  facts.  The 
defendant  has  not  availed  himself  of  the 
remedy  afforded  by  statute.  The  trial  court, 
in  settling  the  case-made,  determined  what 
were  the  facts  and  the  matters  necessary  to 
be  incorporated.  •  The  order  of  settlement 
necessarily  included  a  finding  against  the 
suggestions  made  or  that  they  were  not  ma- 
terial, and  the  law  does  not  authorize  a  re- 
view of  such  action  by  this  court,  The  fact 
that  one  of  the  exhibits  was  lost  and  could 
not  be  supplied  would  not  avail  the  defend- 
ant, but  such  fact,  if  the  lost  exhibit  were 
necessary  to  a  proper  consideration  of  the 
error  urged,  would  entitle  the  plaintiff  to  a 
new  trial  on  account  of  impossibility  to  make 
a  case-made;  he  being  without  fault  We 
may  further  add  that  an  examination  of 
the  record  before  us  discloses  that  the  case- 
made  contains  all  the  evidence  necessary 
to  determine  the  decisive  questions  raised 
in  the  appeal.  The  motion  to  dismiss  is  de- 
nied. 

[2]  The  court  gave  voluminous  instructions 
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to  the  Jury  concerning  the  statute  of  frauds. 
The  defendant  In  his  answer  denied  that  he 
made  any  contract  at  all  to  repay  the  money 
furnished  by  the  plaintiff  to  the  corporation. 
He  also  invoked  the  statute  of  frauds.  The 
pleas  are  inconsistent.  The  plea  of  the 
statute  of  frauds  Involves  an  admission  that 
defendant  agreed  to  repay  the  money,  being 
merely  an  effort  to  escape  liability  on  the 
ground  that  the  promise  was  to  answer  for 
the  debt,  default,  or  miscarriage  of  another, 
not  being  in  writing,  and  not  to  be  performed 
within  one  year.  While  it  is  true  that,  under 
the  rale  prevailing  in  this  jurisdiction,  in- 
consistent defenses  may  be  offered,  and  the 
defendant  was  within  his  legal  rights  in 
pleading  the  same,  however  inconsistent, 
yet  the  trial  court  was  not  warranted  in 
submitting  to  the  jury  any  defense  pleaded 
unless  there  was  evidence  raising  an  issue 
as  to  such  defense.  In  order  to  determine 
whether  or  not  the  defendant  was  entitled  to 
Instructions  on  the  statute  of  frauds,  a  brief 
resume  of  the  evidence  is  necessary. 

[3]  The  corporation  was  organized  by  the 
defendant,  and  afterwards  a  two-thirds  in- 
terest  in  the  capital  stock  originally  issued 
was  sold  to  John  S.  Bilby,  the  plaintiff,  and 
his  son,  N.  V.  Bilby ;  the  defendant  retaining 
a  one-third  interest  in  such  issue  of  capital 
stock.  The  defendant  was  made  president, 
the  plaintiff  vice  president,  and  N.  V.  Bilby 
eecretary-treasurer.  It  appears  that  the 
plaintiff  was  a  man  who  controlled  consider- 
able money,  and  by  agreement  of  all  concern- 
ed he  furnished  at  divers  time  various  sums 
of  money  for  the  use  of  the  corporation  in 
purchasing  and  improving  Indian  land  and 
leases,  in  which  business  the  corporation  was 
engaged,  under  agreement  for  each  stockhold- 
er to  become  liable  for  one-third  of  the  total 
sums  so  furnished;  the  defendant  agreeing 
to  repay  the  plaintiff  one-third  of  such 
sums.  A  settlement  was  had  when  the 
amounts  furnished  had  reached  $20,000,  the 
defendant  executing  his  note  to  the  plaintiff 
for  one-third  of  such  sum,  which  was  after- 
wards paid,  the  issue  of  capital  stock  of  the 
corporation  being  Increased  by  $20,000,  the 
defendant  and  the  Bilbys  each  receiving 
one-third  of  such  additional  issue.  The  cor- 
poration seemed  to  be  thriving,  but  had 
most  of  its  funds  Invested,  and  the  oppor- 
tunities for  increased  profitable  purchases 
were  in  sight.  More  money  was  needed. 
The  plaintiff  had  the  money,  and  from  time 
to  time  furnished  it  to  promote  the  business 
of  the  corporation.  He  claims  to  have  fur- 
nished the  additional  moneys  because  of  the 
original  agreement,  still  in  force,  between 
the  stockholders,  including  the  defendant, 
that  each  was  to  furnish  and  become  liable 
for  one-third  of  the  money  used,  the  plain- 
tiff to  advance  all  of  the  money,  and  the  de- 
fendant to  repay  him  one-third  of  such  sums 
furnished.   He  also  claims  that  the  defend- 


ant made  additional  specific  agreement  to 
become  liable  and  to  repay  his  part  of  such 
money  according  to  the  capital  stock  owned 
by  him,  that  is  to  say,  one-third  of  the  sums 
furnished ;  that  such  one-third  was  furnished 
by  agreement  with  the  defendant  solely  on 
the  credit  of  the  defendant,  and  not  on  the 
credit  of  the  corporation.  He  asserts  that 
afterwards  the  defendant  refused  to  comply 
with  the  agreement  to  pay,  and  on  such 
account  is  Indebted  to  the  plaintiff  in  the 
sum  of  $11,509.77.  Aside  from  such  construc- 
tion as  may  be  placed  on  the  answer  filed, 
the  defendant  does  not  claim  that  he  agreed 
to  answer  for  the  debt,  default,  or  miscar- 
riage of  the  corporation,  and  there  is  no  evi- 
dence whatever  to  such  effect.  The  testi- 
mony of  the  plaintiff  and  his  son  was  that 
one-third  of  the  money  was  furnished,  by 
agreement  with  the  defendant,  on  the  credit 
of  the  defendant  alone,  and  .not  on  the  credit 
of  the  corporation.  The  testimony  of  the  de- 
fendant was  adverse  to  his  plea  of  the  stat- 
ute of  frauds.  He  was  emphatic  in  denying 
that  any  contract  was  made  by  which  he 
agreed,  orally  or  otherwise,  to  become  liable 
for  any  sum  of  money  furnished  to  the  cor- 
poration, whether  on  the  credit  of  the  cor- 
poration, or  on  his  own  credit.  Neither  the 
testimony  offered  by  the  plaintiff  nor  that 
offered  by  the  defendant  tended  in  any  wise 
to  support  the  plea  of  the  statute  of  frauds. 
The  issue  raised  by  the  evidence  is  in  accord 
with  the  issue  defined  in  Waters  v.  Shafer. 
26  Neb.  225,  41  N.  W.  181,  in  which  the 
court  says: 

"The  issue  made  by  the  defendant  in  his  an- 
swer was  that  he  made  no  promise  either  to 
see  the  debt  paid  or  to  pay  it;  or,  stated  dif- 
ferently, the  issue  presented  by  him  is  not  as 
to  the  kind  or  character  of  the  promise,  but 
that  no  promise  of  any  kind  was  made.  If 
the  promise  was  made,  therefore,  it  was  a  di- 
rect one  to  pay  for  the  goods." 

In  the  case  just  cited  the  court  had  in  mind 
the  Issue  raised  by  the  answer,  but  It  is  not 
inaccurate  to  observe  that  an  issue  set  forth 
in  a  pleading,  without  evidence  to  support 
it,  has  no  more  force  than  it  would  have 
had,  not  having  been  pleaded.  From  Geary  v. 
(yNeil,  78  HL  593,  we  quote: 

"It  is  also  objected  that  the  court  erred  in 
refusing  to  give  appellant's  sixth  instruction. 
That  instruction  had  no'  evidence  to  support 
it.  It  proceeded  upon  the  theory  that,  if  a 
promise  was  made  by  appellant,  it  was  to  pay 
a  debt  of  his  brother.  The  defense  was  that 
appellant  never  promised  to  pay  for  the  goods 
in  any  manner,  but  that  they  were  sold  and 
delivered  to  James,  and  that  the  credit  was 
alone  given  to  him.  There  was  not,  so  far  as 
we  can  see,  any  defense  that  the  promise  was 
collateral,  but  it  denied  any  promise  of  any  de- 
scription. Instructions  must  be  based  on  the 
evidence,  and  announce  correctly  the  •princi- 
ples, to  entitle  them  to  be  given." 
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The  evidence  In  the  case  at  bar  presents 
no  issue  as  to  the  kind  and  character  of 
promise;  the  only  issue,  under  the  evidence, 
being  whether  or^not  any  promise  at  all  was 
made  by  the  defendant  If  it  should  be 
found  that  he  made  any  promise,  such  find- 
ing, of  necessity,  would  have  its  foundation 
In  the  testimony  of  the  plaintiff  and  his  son, 
wblch  is  to  the  effect  that  the  promise  was 
original,  and  not  collateral,  and  in  such  case 
the  defendant  would  be  liable.  If  the  great- 
er weight  should  be  given  to  the  defendant's 
testimony,  the  defendant  would  not  be  liable, 
because  of  the  finding  that  he  made  no  prom- 
ise at  all,  not  because  of  evidence  showing 
that  there  was  a  collateral  promise;  for 
there  is  no  such  evidence.  The  trial  court 
erred  in  submitting  to  the  Jury  the  question 
of  the  statute  of  frauds. 

[4]  We  will  now  consider  such  of  the 
court's  charge  on  the  statute  of  frauds  as  is 
necessary  in  order  to  ascertain  whether  the 
error  of  the  court  was  prejudicial.  Para- 
graph 8  of  the  instructions  reads: 

"Yon  are  instructed  that,  if  you  find  from 
the  evidence  in  this  cause  that  the  plaintiff, 
John  S.  Bilby,  had  the  right  to  elect  whether 
he  would  hold  the  defendant,  Robert  L.  Owen, 
the  promisor,  in  regard  to  the  alleged  agreement 
between  the  plaintiff  and  the  defendant  that 
defendant  would  repay  plaintiff  one-third  of  all 
moneys  advanced  by  plaintiff  to  the  Indian 
Land  &  Trust  Company,  or  hold  the  corpora- 
tion for  whose  benefit  such  alleged  promise  was 
made,  in  this  case  the  Indian  Land  &  Trust 
Company,  then  and  in  such  event  the  alleged 
promise  is  within  the  statute  of  frauds,  and 
cannot  be  enforced  by  plaintiff  in  this  action." 

Paragraph  9  is  in  the  following  words: 

"You  are  instructed  that  the  mere  fact  that 
the  defendant,  Robert  L.  Owen,  was  a  stock- 
holder in  the  Indian  Land  &  Trust  Company, 
does  not  make  him  personally  liable  for  any 
of  the  debts  of  the  said  corporation,  nor  does 
this  fact  make  him  liable  for  the  payment  of 
plaintiffs  demand.  The  Indian  Land  &  Trust 
Company  was  a  corporation  authorized  to  con- 
tract and  to  be  contracted  with,  and  was  lia- 
ble for  its  debts  or  obligations,  and  If  it  re- 
ceived and  used  the  money  which  plaintiff  is 
suing  for,  it  is  liable  to  the  plaintiff  for  such 
sums  of  money." 

The  latter  part  of  paragraph  9,  In  which 
It  is  said  that,  if  the  corporation  "received 
and  used  the  money  which  plaintiff  is  suing 
for,  it  is  liable  to  the  plaintiff  for  such  sums 
of  money,"  is  clearly  prejudicial  error.  There 
is  no  dispute  as  to  the  corporation  receiving 
and  using  the  money,  and  from  the  Instruc- 
tion the  jurors  are  in  effect  told  that  the 
corporation  is  liable,  leaving  them  to  Infer 
that  the  defendant  is  not  liable.  If  the  de- 
fendant made  an  original  promise,  in  con- 
sideration of  the  plaintiff  furnishing  money 
to  the  corporation,  that  he  would  repay  the 
same,  he  would  be  liable  to  the  plaintiff  not- 
withstanding the  corporation  received  and 


used  the  money.  While  there  Is  apparent 
conflict  In  the  decisions  of  the  courts  as  to 
the  application  in  certain  instances  of  that 
part  of  the  statute  *of  frauds  requiring  a 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  to  be  in  writing,  it 
is  a  well  settled  principle  of  Jurisprudence 
that  one  may  contract  orally  as  an  original 
obligation  to  become  liable  for  money  or 
other  value  to  be  furnished  for  the  use  of 
another,  and,  if  he  so  contract,  he  becomes 
liable  to  the  same  extent  as  if  furnished  for 
his  Individual  use.  Instructions  8  and  9, 
considered  In  connection  with  each  other, 
practically  direct  the  jury  to  return  a  verdict 
in  favor  of  the  defendant.  No.  8  tells  the 
Jury  that,  if  the  plaintiff  has  the  right  to 
elect — that  is,  if  he  may  sue  either  the  cor- 
poration or  the  defendant — he  cannot  recover 
from  the  defendant.  Under  No.  9  the  jury 
could  draw  no  other  conclusion  than  that  the 
plaintiff  could  sue  the  corporation.  If  the 
Jury  gave  full  force  to  each  of  the  two  para- 
graphs, there  was  no  escape  from  finding 
for  the  defendant  which  was  done.  The 
error  is  prejudicial. 

We  are  also  of  the  opinion  that  instruction 
7  is  error,  the  .same  reading  as  follows: 

"You  are  further  instructed  that.  If  you  be- 
lieve from  the  evidence  that  the  plaintiff,  Bil- 
by, did  in  fact  furnish  sums  of  money  to  the 
Indian  Land  &  Trust  Company,  and  you  fur- 
ther believe  that  at  the  various  times  that  he 
did  advance  money  to  said  corporation  he  then 
and  there  took  credit  from  said  corporation  on 
the  books  of  said  corporation,  intending  there- 
by to  advance  said  sums  of  money  to  the  cor- 
poration on  his  own  responsibility  and  on  the 
credit  of  the  corporation,  then  and  in  that  event 
the  plaintiff  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defendant" 

There  is  evidence  that  the  money  furnished 
by  the  plaintiff  was  credited  to  him  on  the 
books  of  the  corporation,  but  it  appears  that 
the  plaintiff  was  not  the  bookkeeper,  did  not 
direct  the  keeping  of  the  books,  and  there  is 
no  evidence  that  he  requested  any  credit  on 
the  books  for  money  claimed  to  have  been 
furnished  for  the  defendant  The  instruction 
la  also  a  charge  on  the  weight  of  the  evi- 
dence, and  the  same  is  particularly  objection- 
able in  that  it  warranted  the  jurors  to  as- 
sume that  the  plaintiff  intended  to  advance 
the  money  on  the  corporation's  responsibility 
from  the  fact  of  the  entries  being  made  At 
most,  the  credit  on  the  books  was  a  mere  cir- 
cumstance which  could  be  reasonably  explain- 
ed as  a  convenient  way  of  keeping  account  of 
the  money  furnished.  Even  if  directed  by 
the  plaintiff,  and  the  evidence  does  not  show 
that  it  was,  it  was  not  incompatible  with  the 
contract  which  he  claims  to  have  had  with 
the  defendant  Often  jurors,  like  members 
of  the  bar,  like  to  make  technical  distinctions, 
and  are  therefore  quick  to  seize  upon  appar- 
ent intimations  by  the  court  The  trouble- 
lies  in  the  fact  that  usually,  through  lack  of 
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legal  training,  their  judgment  In  such  matters 
Is  not  so  accurate  as  that  of  members  of  the 
legal  profession.  It  Is  safe,  however,  to  trust 
them  for  a  correct  finding  of  the  facts,  and 
when  the  issue  Is  not  beclouded  by  instruc- 
tions, which  they  scarcely  understand,  gen- 
erally they  will  apply  the  law  correctly. 

[f]  The  only  remaining  error  likely  to  re- 
cur, in  case  of  a  new  trial,  is  the  action  of 
the  trial  court  in  permitting  the  defendant, 
when  on  the  stand  in  his  own  behalf,  to  give 
testimony  containing  opinions,  conclusions, 
and  argument  Without  going  into  detail  as 
to  the  specific  testimony  complained  of,  we 
will  say  that  witnesses  are  not  permitted  to 
usurp  the  province  of  the  Jury  and  give  tes- 
timony in  the  nature  of  conclusions,  opinions, 
or  argument.  The  witness  must  state  the 
facts  and  leave  the  Jury  to  draw  their  con- 
clusion from  such  facta  This  rule  applies 
to  a  party  to  an  action  who  takes  the  stand 
to  the  same  extent  as  to  any  other  witness. 
The  defendant  in  this  case  was  an  attorney 
at  law.  When  the  plaintiff  objected  to  such 
testimony,  the  court  observed  that,  if  the 
witness  was  making  the  statement  as  attor- 
ney, "it  was  all  right,"  but,  if  he  was  making 
the  statement  as  a  witness,  "it  was  all  wrong." 
The  witness  replied,  "I  am  making  the  state- 
ment as  an  attorney."  To  which  statement 
of  the  witness  the  plaintiff  responded  that 
the  defendant  was  represented  by  able  coun- 
sel, the  witness  replying,  "I  wish  the  record 
to  also  show  that  I  appear,  that  I  am  repre- 
sented by  myself,  that  I  represent  myself." 
The  court  then  overruled  the  objection,  to 
which  exceptions  were  duly  made.  An  attor- 
ney who  takes  the  witness  stand,  although  a 
party  to  the  cause,  has  no  special  license  that 
does  not  belong  to  witnesses  in  other  walks  of 
life.  The  opinion  and  argumentlve  testimony 
should  have  been  excluded  by  the  court. 

For  the  reasons  given,  the  cause  is  reversed 
and  remanded,  with  directions  to  set  aside 
the  judgment  rendered,  grant  a  new  trial, 
and  otherwise  proceed  in  conformity  with 
the  views  herein  expressed. 

PER  CURIAM.  Adopted  in  whole. 


(75  ou.  **) 

LUSK  et  al.  v.  HALEY.    (No.  9280.) 
(Supreme  Court  of  Oklahoma.   May  27,  1910.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  <®=>1170(1)— Railroads 
«=>400(8),  401(1)— Injury  on  Track— Ques- 
tions FOB  JUBT— INSTRUCTIONS— TECHNICAL 

Ebbob. 

Record  examined,  and  held:  (1)  That  there 
was  sufficient  evidence  to  take  the  case  to  the 
jury  on  the  merits;  (2)  that  the  instructions 
given  by  the  court  state  the  law  with  substan- 


tial accuracy  and  sufficiently  cover  the  issues 
joined  by  the  pleadings  and  proof;  (8)  that  in 
the  opinion  of  the  court  it  does  not.  appear 
that  any  of  the  errors  complained  of  based  upon 
the  ground  of  misdirection  of  the  jury  or  the 
improper  admission  or  rejection  of  evidence,  or 
of  error  in  any  matter  of  pleading  or  procedure, 
have  probably  resulted  in  a  miscarriage  of  jus- 
tice or  constitute  a  substantial  violation  of  any 
constitutional  or  statutory  right. 

(Additional  Syllabut  by  Editorial  Btaff.) 

2.  Railroads  <8=>358(1>— Trespasser  ob  Li- 
censee—Care Required. 
The  only  duty  a  railroad  owes  to  a  licensee 
in  addition  to  the  duty  owed  to  a  mere  tres- 
passer is  to  keep  a  lookout  for  his  presence. 

8.  Railroads  <S=»369(3),  376(2)— Pebsons  on 
Track  —  Care  Required  —  Discovered 
Peril. 

A  railroad  does  not  owe  an  unauthorized 
person  upon  its  tracks  the  duty  to  use  ordinary 
care  to  discover  him  on  its  tracks  or  his  dan- 
gerous position,  but,  after  discovering  his  peril, 
must  use  orAnary  care  to  avoid  injury. 

4.  Railroads  <g=>877— Discovery  or  Person 
on  Track  —  Contributory  Negligence  — 
Presumption. 

Trainmen  are  justified  in  presuming  that 
persons  on  the  track  will  retire  to  a  place  of 
safety  if  it  appears  that  they  "know  the  train  is 
approaching. 

5.  Railroads  «=»397 (4)— I  n jury  on  Track— 
Materiality  or  Evidence. 

Evidence  as  to  whether  deceased,  who  was 
struck  by  a  train,  was  a  licensee  or  a  trespasser, 
is  immaterial,  where  it  is  conceded  that  engi- 
neer and  fireman  were  keeping  a  sharp  lookout. 

6.  Railroads  «=»397(9)  —  Injuries  upon 
Track— Evidence. 

Evidence  as  to  whether  there  was  anything 
to  prevent  the  engineer  from  seeing  deceased 
upon  the  track  was  admissible  to  show  whether 
the  engineer  saw  deceased  on  the  track. 

7.  Railroads  <g=>3&7(9)—  Injury  on  Track-- 
Evidence. 

Evidence  as  to  whether  the  engineer  runs 
bell  or  sounded  the  whistle  after  passing  i 
crossing  before  he  struck  deceased  was  admissi- 
ble on  the  question  of  due  care,  in  view  of  fact 
that  engineer  had  discovered  deceased  in  a 
place  of  peril. 

8.  Trial  <®=»228(4)  —  Instructions  —  Suffi- 
ciency. 

Instructions  covering  the  various  questions 
of  law  arising  out  of  the  issues  joined  by  the 
pleadings  and  the  proof  with  substantial  ac- 
curacy are  all  that  is  required. 

Error  from  District  Court,  Murray  County ; 
P.  B.  Swank,  Judge. 

Action  by  Anna  Haley  against  James  W. 
Lusk  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company.  Ver- 
dict and  judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 
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W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A.~j 
Klein schmidt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiffs  In  error. 

Glddlngs  ft  Glddlngs,  of  Oklahoma  City, 
for  defendant  to  error. 

KANE,  J.  This  was  an  action  for  dam- 
ages for  personal  Injuries  resulting  In  death 
commenced  by  the  defendant  In  error,  Anna 
Haley,  plaintiff  below,  widow  of  the  dece- 
dent, against  James  W.  Luak,  W.  O.  Nixon, 
and  W.  B.  Blddle,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad,  a  corporation, 
plaintiffs  in  error,  defendants  below.  Here- 
after, (or  convenience,  the  parties  will  be 
designated  "plaintiff"  and  "defendant"  re- 
spectively, as  they  appeared  In  the  trial  court. 

Upon  trial  to  a  Jury  there  was  a  verdict 
for  the  plaintiff  in  the  sum  of  $20,000,  upon 
which  judgment  was  duly  rendered,  to  re- 
verse which  this  proceeding  in  error  was  com- 
menced. The  grounds  for  reversal  relied  upon 
by  counsel- for  the  defendants  are  summarized 
in  their  brief  as  follows:  * 

(1)  Error  of  the  court  in  overruling  the 
motion  of  the  defendants  to  direct  verdict 
against  the  plaintiff  at  the  close  of  the  evi- 
dence. 

(2)  Error  of  the  court  In  excluding  com- 
petent and  material  evidence  offered  by  de- 
fendants. 

(3)  Error  of  the  court  in  admitting  incom- 
petent evidence  on  behalf  of  the  plaintiff. 

(4)  Error  of  the  court  in  giving  to  the  jury 
instructions  numbered  3,  4,  5,  6,  7,  8, 9, 10, 11, 
12, 13, 14, 15, 16, 17,  and  18  and  in  giving  each 
of  said  instructions  to  the  Jury. 

(5)  Error  of  the  court  In  refusing  to  give  to 
the  Jury  instructions  requested  by  the  de- 
fendants, numbered  from  1  to  17,  inclusive, 
and  in  refusing  to  give  each  of  said  instruc- 
tions to  the  Jury. 

(6)  Excessive  damages  awarded  by  the 
Jury,  which  appear  to  have  been  given  under 
the  influence  of  passion  and  prejudice. 

(7)  Misconduct  of  counsel  for  plaintiff  to 
the  material  prejudice  of  defendants. 

[1-4]  It  seems  that  the  deceased  was  an  em- 
ploye of  the  Pioneer  Telephone  &  Telegraph 
Company,  who,  for  several  weeks  prior  to  his 
injury,  had  been  engaged  in  cooking  for  a  gang 
of  men  engaged  in  doing  reconstruction  work 
for  that  company  upon  or  near  the  right  of 
way  of  the  railway  company  between  the 
towns  of  Stroud  and  Depew ;  the  work  camp 
being  situated  upon  or  near  the  right  of  way 
some  2%  miles  northwest  of  the  latter 
point. 

On  the  evening  of  December  18,  1915,  the 
deceased  went  from  the  work  camp  to  De- 
pew for  the  purpose  of  purchasing  medicine 
and  other  necessaries  for  his  wife,  who  work- 
ed with  him  in  the  camp,  and  shortly  after 
midnight  he  started  to  walk  back  to  camp, 
upon  the  tracks  of  the  railway  company,  in 
company  with  his  brother  Martin  Haley  and 


one  Gilbert,  who  were  also  telephone  com- 
pany employes.  Just  before  the  three  men 
had  reached  their  destination,  according  to 
the  theory  of  the  plaintiff,  they  heard  the 
whistle  of  a  passenger  train  which  was  rapid- 
ly* approaching  from  their  rear,  whereupon 
they  immediately  attempted  to  get  off  the 
track,  but  before  the  deceased  could  reach  a 
place  of  safety  he  was  struck  by  the  locomo- 
tive of  the  train  and  killed. 

Upon  the  trial  and  in  their  briefs  counsel 
for  the  respective  parties  devoted  consider- 
able time  to  the  development  and  discussion 
of  the  question  whether  the  deceased  was 
upon  the  track  of  the  railway  company  as  • 
licensee  or  as  a  mere  trespasser,  but  as  the 
only  additional  duty  the  defendant  would 
owe  the  deceased  If  it  was  conceded  that  be 
was  a  licensee  would  be  to  keep  a  lookout 
for  his  presence,  and  the  engineer  and  fire- 
man testified  without  contradiction  that  they 
were  keeping  a  sharp  lookout  for  any  one 
who  might  be  upon  the  track,  whether  li- 
censee or  trespasser,  we  are  unable  to  per- 
ceive how  this  question  Is  very  material  td 
the  consideration  of  the  case  upon  its  merits. 
The  case,  it  seems  to  us,  turns  on  the  question 
whether  there  was  any  evidence  tending  to 
show  that  the  engineer  and  fireman  saw  the 
plaintiff  in  a  place  of  peril  in  time  to  save 
him  from  injury  by  the  exercise  of  due  care. 
The  engineer  testified  that  he  was  keeping  a 
constant  lookout  on  the  night  of  the  accident 
and  that  with  the  headlight  he  was  using 
he  could  see  for  seven  or  eight  telegraph 
poles  ahead  of  his  train,  but  that  lie  did  not 
see  the  deceased  until  after  the  accident  on 
account  of  a  sharp  curve  in  the  track  at  the 
point  where  the  accident  occurred.*  The  fire- 
man testified  that  he  also  was  keeping  a 
careful  lookout ;  that  he  discovered  the  three 
men  walking  single  file  in  the  middle  of  the 
track  when  his  locomotive  was  about  500  feet 
from  them.  The  following  is  an  excerpt 
from  his  testimony  as  to  what  happened  after 
that: 

"Q.  Well,  now  what  did  they  do  if  anything, 
just  after  you  saw  them  about  500  feet  ahead 
of  you?  A.  Well,  the  one  that  was  in  the  mid- 
dle of  the  track  and  the  one  behind  got  off, 
and  went  on  down  the  damp,  and  the  other 
fellow  seemed  to  be  in  the  clear  until  we  were 
right  near  close  to  him,  and  it  seemed  that 
he  either  got  closer  or  stepped  closer  to  the 
track  and  staggered  that  way. 

"Q.  Now,  when  he  moved  a  little  closer  to  the 
track,  instead  of  going  down  the  dump  with  the 
others,  how  far  were  you  from  him?  A.  Well, 
we  were,  oh,  probably— I  couldn't  hardly  ap- 
proximate the  distance.  That  was  just  as  the 
headlight  was  leaving. 

"Q.  Well,  how  close  was  he  to  the  engine? 
A.  He  was  real  close.  It  was  probably  20  or 
30  feet 

"Q.  Now,  from  that  time  when  you  saw  that 
he  was  staggering  or  getting  nearer  the  track* 
instead  of  going  down  the  bank,  state  whether 


Digitized  by 


Okl.) 


LUSK  v. 

(181 


or  not  you  had  time  to  inform  the  engineer  or 
do  anything  to  stop  the  train  before  you  struck 
him?   A.  No,  sir;  I  did  not.   •   •  • 

"Q.  What  did  you  do  when  you  saw  him? 
A.  I  informed  the  engineer  as  quick  as  I  could. 

"Q.  What  did  he  do?  A.  He  stopped  the 
train  as  quick  as  possible." 

The  first  contention  of  counsel  for  the 
defendants  is  based  upon  the  assumption  that 
this  positive  evidence  of  the  engineer  that, 
although  he  was  keeping  a  sharp  lookout, 
he  did  not  see  the  deceased  until  after  he  was 
hit,  on  account  of  the  curve,  and  of  the  fire- 
man that  after  the  deceased  reached  a  place 
of  safety  he  staggered  back  toward  the  track 
when  the  locomotive  was  almost  upon  him, 
and  was  hit,  is  uncontradicted.  Of  course, 
if  this  contention  is  well  taken,  the  trial  court 
should  have  directed  a  verdict  for  the  de- 
fendanta  On  the  other  hand,  it  is  contended 
by  counsel  for  the  plaintiff  that,  conceding 
that  the  engineer  and  fireman  were  looking, 
as  they  testified  they  were,  there  being  other 
evidence  tending  to  show  that  the  deceased 
and  his  companions  were  walking  single  file  in 
the  center  of  the  track  which  was  perfectly 
straight  for  a  distance  of  a  half  or  three- 
quarters  of  a  mile  back  of  them,  the  physical 
facts  as  well  as  the  positive  testimony  of 
witnesses  contradict  the  positive  statements 
of  the  engineer  and  fireman  that  they  did 
not  see  the  deceased  in  a  place  of  peril.  If 
there  is  any  evidence  reasonably  tending  to 
support  this  theory  of  course  the  court  was 
right  in  sending  the  case  to  the  jury,  for  both 
parties  concede  that: 

"A  railroad  company  in  the  operation  of  its 
trains,  while  it  does  not  owe  an  unauthorized 
person  upon  its  tracks  the  duty  to  use  ordinary 
care  in  discovering  such  person  on  its  tracks  or 
to  discover  his  dangerous  positon,  must,  after 
•  the  discovery  of  his  peril,  use  ordinary  care  to 
avoid  doing  him  injury."  A.,  T.  ft  S.  F.  By. 
Co.  v.  Miles,  170  Pac.  886;  St.  Louis  &  S.  F. 
Ry.  Co.  v.  Clark,  42  Okl.  638,  142  Pac."  396. 

The  engineer  and  fireman  do  not  claim 
that,  outside  of  keeping  a  lookout  for  any 
one  who  might  be  upon  the  track,  they  exer- 
cised due  care  or  any  care  at  all  to  avoid  in- 
juring the  decedent;  their  contention  being 
that  no  further  care  was  necessary  on  their 
part:  First,  for  the  reason  that  the  engineer, 
although  he  kept  a  sharp  lookout,  could  not 
see  the  deceased  on  account  of  the  curve; 
and,  second,  according  to  the  testimony  of  the 
fireman,  the  deceased,  having  reached  a  place 
of  safety,  was  apparently  in  no  danger. 

Now  let  us  examine  the  evidence  relied 
upon  by  counsel  for  the  plaintiff,  for  the 
purpose  of  ascertaining  in  what  particulars, 
if  any,  it  contradicts  the  evidence  of  the 
■  engineer  and  fireman. 

Two  witnesses,  the  companions  of  the  de- 
feased, testified  that  the  track  was  perfect- 
ly straight  for  a  distance  of  three-quarters  of 
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a  mile  back  from  the  place  where  the  deceas- 
ed was  hit,  that  the  deceased  was  hit  just  be- 
fore he  reached  the  curve,  which  the  en- 
gineer claims  prevented  him  from  discovering 
the  presence  of  the  deceased  upon  the  track, 
and  that  there  was  nothing  in  the  way  of  the 
engineer  and  fireman  seeing  the  deceased. 
All  of  the  witnesses  concede  that,  if  the 
track  was  straight  at  the  place  the  injury  oc- 
curred, as  these  witnesses  testified,  the  de- 
ceased could  have  been  seen.  The  engineer 
himself  testified  that  he  would  have  seen  the 
deceased  if  the  track  was  straight  but  that 
he  did  not  see  him  because  of  the  curve.  It 
seems  to  us  that  this  evidence  flatly  contra- 
dicts the  testimony  of  the  engineer  in  at 
least  two  important  particulars:  (1)  That 
the  accident  occurred  upon  a  curve;  and  (2) 
that  the  engineer,  who  was  admittedly  look- 
ing, did  not  see  the  deceased  upon  the  track. 
The  fireman  testified  that  he  saw  the  de- 
ceased on  the  track  at  a  distance  of  500  feet, 
at  which  distance  he  sought  and  reached  a 
place  of  safety.  There  is  conflict  between  his 
testimony  and  the  testimony  of  the  witness- 
es for  the  plaintiff  in  that  they  testified  that 
they  did  not  see  or  hear  the  train  or  get  off 
the  track  until  it  whistled  for  a  crossing  a 
short  distance  from  them,  when  they  im- 
mediately sought  places  of  safety.  If  the 
engineer  and  fireman  or  either  of  them  saw 
the  deceased,  then  it  was  their  duty  to  use 
ordinary  care  to  avoid  Injuring  him,  after 
becoming  aware  of  his  perilous  position.  A., 
T.  ft  S.  F.  Ry.  Co.  v.  Baker,  21  OkL  51,  95  Pac. 
483,  16  L.  R.  A.  (N.  S.)  825;  St  Louis  ft  S.  F. 
By.  Co.  v.  Clark,  42  Okl.  638, 142  Pac  396. 

There  is  some  contention  to  the  effect  that, 
even  if  there  was  evidence  tending  to  show 
that  the  engineer  or  fireman  saw  the  deceas- 
ed walking  on  the  track,  it  did  not  necessarily 
follow  that  he  was  in  a  perilous  position, 
as  the  presumption  was  that  he  would  get  off 
the  track  in  time  to  avoid  injury.  The  par- 
ties were  engaged  in  a  perilous  undertaking 
from  the  moment  they  started  on  their  mid- 
night journey  from  Depew  to  their  camp. 
They  were  in  a  perilous  position  from  what- 
ever time  the  evidence  tends  to  show  the 
engineer  or  fireman  discovered  them  on  the 
track  a  half  or  three-quarters  of  a  mile  ahead 
of  the  rapidly  approaching  train,  and  from 
that  moment  the  duty  to  use  ordinary  care 
not  to  injure  them  commenced.  Of  course, 
the  engineer  or  fireman  would  be  justified  in 
presuming  that  the  parties  would  retire  to  a 
place  of  safety  if  it  appeared  that  they  knew 
the  train  was  approaching,  but  in  the  case 
at  bar  there  was  no  signal  or  warning  given 
of  the  approach  of  the  train,  and  there  was 
nothing  in  the  evidence  to  show  that  the  de- 
ceased or  his  companions  were  conscious  of 
its  approach;  the  evidence  of  the  surviving 
parties  being  to  the  effect  that  they  were  not 
until,  in  the  case  of  the  deceased,  it  was  too 
late  to  avoid  injury  by  retiring  to  a  place  of 
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safety.  We  think  in  these  circumstances  the 
trial  court  was  right  In  submitting  the  case 
to  the  jury. 

[f  J  The  next  assignment  of  error  is  based 
upon  the  action  of  the  court  in  sustaining  an 
objection  to  certain  questions  asked  witness 
Don  a  van  whose  evidence  was  offered  upon 
the  question  whether  the  deceased  was  a 
licensee  or  a  trespasser.  As  the  difference 
between  the  duty  a  railway  company  owes  a 
licensee  and  a  trespasser  has  been  hereinbe- 
fore pointed  out,  and  it  Is  conceded  that  the 
engineer  and  fireman  were  keeping  a  sharp 
outlook,  we  are  unable  to  perceive  the  ma- 
teriality of  this  evidence  or  any  harm  which 
could  be  caused  by  its  exclusion. 

[I,  7]  The  next  error  Is  based  upon  the 
action  of  the  court  in  admitting  certain  evi- 
dence in  behalf  of  the  plaintiff  upon  the 
ground  that  it  was  incompetent  One  of  the 
questions  and  the  answer  thereto  is  as  fol- 
lows: 

"Q.  Was  there  anything  to  prevent  the  engi- 
neer of  said  train  from  seeing  yon  on  the  track? 
A-  No,  sir." 

Another  question  asked: 

*Q.  Do  you  know  whether  or  not  that  night 
while  you  boys  were  walking  northeast  on  the 
track  as  you  have  described  there  was  anything 
in  the  way  of  an  obstruction  that  would  pre- 
vent the  engineer  from  seeing  what  was  upon 
the  track  northeast  of  him?*  * 

Another  was: 

"Q.  Did  he  ring  the  bell  or  sound  the  whistle 
after  he  got  over  the  crossing  before  he  struck 
Haley?   A.  No,  sir." 

It  is  claimed  that  these  questions  and  sev- 
eral others  of  like  Import  are  incompetent 
because  the  railway  company  was  not  under 
obligation  to  keep  a  lookout  for  the  deceased 
nor  to  sound  the  whistle  or,  ring  the  bell  ex- 
cept at  the  usual  places  required  by  law  or 
the  rules  of  the  company.  We  think  the 
first  question  objected  to  and  questions  of 
that  class  were  competent  as  tending  to  show 
whether  the  engineer  saw  the  deceased  upon 
the  track,  and  in  view  of  our  conclusion  that 
there  was  evidence  reasonably  tending  to 
show  that  the  engineer  did  discover  the  de- 
ceased In  a  place  of  peril,  the  evidence  as  to 
ringing  the  bell  and  sounding  the  whistle, 
etc.,  was  competent  on  the  question  of  due 
care. 

Whilst  in  their  next  assignment  of  error 
counsel  complain  of  the  refusal  of  the  trial 
court  to  give  the  jury  requested  instructions 
numbered  1  to  17,  inclusive,  they  rely  In 
fheir  brief  upon  error  In  refusing  to  give 
requested  instructions  numbered  4,  5,  6,  8,  12, 
15,  and  16.  We  have  examined  these  instruc- 
tions and  find  that  where  they  state  the  law 
correctly  they  have  been  covered  in  substance 
by  the  instructions  given  by  the  court  on 
Its  own  motion.   On  the  whole  we  are  per- 


fectly satisfied  that  the  trial  court  com- 
mitted no  harmful  error  in  refusing  any  of 
the  instructions  requested. 

[I]  The  same  may  be  said  also  of  the  in- 
structions given  by  the  court  and  excepted  to 
by  the  defendant.  The  trial  court  seems  to 
have  covered  the  various  questions  of  law 
arising  out  of  the  issues  joined  by  the  plead- 
ings and  the  proof  with  substantial  accuracy. 
This  is  aU  that  is  required. 

We  have  examined  the  record  carefully, 
and  are  unable  to  find  any  evidence  that  the 
damages  awarded  by  the  jury  were  given 
under  the  influence  of  passion  and  prejudice. 
Whilst  the  verdict  is  liberal  in  view  of  the 
deceased  being  a  young  man,  with  a  long 
expectancy,  we  think  the  evidence  reasonably 
tends  to  show  that  his  loss  to  the  plaintiff 
is  no  more  than  justly  compensated  for  by 
the  verdict  returned  by  the  jury. 

The  misconduct  of  counsel  complained  of 
in  the  next  assignment  of  error  arose  as  fol- 
lows: It  seems  that  during  the  course  of  the 
trial  counsel  for  the  plaintiff  missed  certain 
exhibits  which,  by  stipulation  of  counsel, 
were  to  be  attached  to  certain  depositions 
taken  on  behalf  of  the  defendants.  Upon 
making  this  discovery  counsel  for  the  plain- 
tiff charged  counsel  for  the  railway  company 
with  bad  faith  in  not  attaching  the  exhibits 
and  in  argument  charged  that  the  absence  of 
the  exhibits  indicated  a  conspiracy  between 
the  telephone  company  and  the  railway  com- 
pany against  the  plaintiff.  It  subsequently 
developed  that  the  exhibits  were  attached  to 
the  depositions  as  per  stipulation  of  coun- 
sel, and  that  they  had  become  misplaced  by 
Inadvertence  on  the  part  of  counsel  for  the 
plaintiff.  Of  course,  it  is  apparent  at  once 
that  this  circumstance  furnished  no  basis 
whatever  for  the  statement  of  counsel.  On 
the  other  hand,  the  charge  of  conspiracy  be- 
tween the  two  companies  seems  to  us  to  be  • 
so  obviously  without  any  foundation  to  sup- 
port It  that  It  Is  difficult  to  believe  that  the 
mere  statement  of  counsel  could  possibly  In- 
fluence the  Jury  on  that  point  or  work  any  In- 
Jury  to.  the  defendant  In  our  judgment  the 
case  on  its  merits  turns  upon  whether  the 
jury  believed  the  plaintiff's  witnesses  or  the 
defendant's  witnesses  as  to  the  respective 
theories  of  their  case.  The  evidence  as  it 
appears  to  us  being  sharply  conflicting,  the 
verdict  of  the  jury  In  favor  of  the  plaintiff 
establishes  liability  on  the  part  of  the  rail- 
way company.  In  Its  last  analysis  the  rec- 
ord presents  but  few  disputed  questions  of 
fact  for  consideration,  and  when  these  are 
found  in  favor  of  the  plaintiff  the  case  be- 
comes one  of  considerable  simplicity.  Being 
satisfied  that  the  findings  of  the  jury  on  the 
disputed  facts  are  reasonably  supported  by 
the  evidence,  we  are  not  at  liberty  to  set 
aside  the  judgment  rendered  or  grant  a  new 
trial  on  the  ground  of  misconduct  of  the  jury . 
or  the  improper  admission  or  rejection  of 
evidence  or  as  to  error  in  any  matter  of  plead- 
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Ing,  or  procedure,  unless,  In  oar  opinion,  aft- 
er an  examination  of  the  entire  record,  it  ap- 
pears that  the  errors  complained  of  have 
probably  resulted  in  a  miscarriage  of  justice 
or  constitute  a  substantial  violation  of  any 
constitutional  or  statutory  right  Section 
0005,  Revised  Laws  1910. 

It  not  appearing  that  any  of  the  errors 
complained  of  belonging  to  the  class  mention- 
ed in  the  statute  have  probably  resulted  in 
a  miscarriage  of  justice,  the  judgment  of 
the  court  below  must  be  affirmed. 

All  the  Justices  concur. 


<75  Okl.  101) 

PIERCE  OIL  CORPORATION  v.  SCHACHT 
etaL   (No.  9480.) 

(Supreme  Court  of  Oklahoma.    May  13,  1919. 
Rehearing  Denied  June  24, 1919.) 

(ByUaout  by  the  Court.) 

1.  Minks  and  Minerals  «=»5— Oil  and  Gas 
Lease  —  Construction  of  Departmental 
Lease — Single  ob  Separate  Leases  —  Ex- 
tension bt  Drilling  Well. 

A  departmental  oil  and  gas  lease  upon  160 
acres  of  land  which  has  been  approved  by  the 
Department  of  Interior,  and  thereafter  the  les- 
sor has  divided  said  land  into  subdivisions  and 
sold  separate  subdivisions  to  different  parties, 
after  the  restrictions  are  removed,  the  lessee 
enters  into  a  written  contract  with  the  owners 
of  the  premises  that  the  depository  for  the  pay- 
ment of  the  oil  and  gas  rentals  and  royalties  is 
chsnged  from  the  place  provided  in  said  lease 
to  places  designated  by  the  different  landowners. 
This  fact  does  not  make  the  lease  a  separate 
lease  upon  each  tract  of  land,  but  the  same  re- 
mains a  lease  upon  the  entire  tract  of  land,  and 
the  drilling  of  a  gas  well  upon  any  portion  there- 
of and  the  payment  of  the  royalty  on  the  gas 
well  as  provided  in  the  lease  to  the  owner  of 
the  portion  of  the  land  where  said  gas  well  is 
found  extends  the  life  of  the  lease  upon  the 
entire  tract  of  land. 

2.  Mines  and  Minerals  «=>5— Transfer— 
Subject  to  Lease— Title  or  Purchaser— 
Royalties. 

Where  a  tract  of  land  subject  to  an  oil  and 
gas  lease  is  transferred  to  different  parties,  the 
purchaser  of  each  portion  takes  the  same  sub- 
ject to  such  lease;  and,  should  the  lessee  there- 
after discover  and  produce  oil  or  gas  from  the 
leased  premises,  the  purchaser  is  entitled  to  the 
royalties  accruing  from  the  oil  and  gas  produced 
on  the  portion  of  the  premises  owned  by  him. 

3.  Mines  and  Minerals  <8=5— Oil  and  Gas 
Lease— Forfeiture— Notice. 

A  departmental  oil  and  gas  lease,  which  pro- 
vides, if  the  lessee  fails  to  comply  with  any  of 
the  terms  thereof,  that  the  lessor  «may  declare 
the  lease  forfeited  upon  giving  10  days'  notice. 
The  notice  is  not  complied  with  by  the  lessor 
notifying  the  lessee  that  he  has  declared  the 
lease  forfeited,  but  in  order  to  comply  with  said 


provision  in  said  lease,  it  is  necessary  to  notify 
the  leasee  of  the  terms  of  the  lease  that  have 
been  violated,  and  provide,  if  the  same  is  not 
complied  with  withjn  ten  days,  then  the  lease 
will  be  considered  forfeited. 

4.  Mines  and  Minerals  <8=>78(5) — Oil  and 
Gab  Lease— Cancellation. 
A  lessor,  invoking  the  jurisdiction  of  a  court 
of  equity  to  cancel  and  rescind  an  oil  and  gas 
lease  for  breach  of  one  of  the  covenants,  must 
act  with  reasonable  dispatch  after  the  discovery 
of  his  rights  to  forfeiture  on  account  of  such 
breach,  and  if  he  claims  delay  rental  and  ad- 
vance royalty  due  June  19, 1910,  in  the  sum  of 
$52,  but  he  permits  the  lessee  to  take  charge  of 
the  premises  in  September,  1910,  and  drill  a 
gas  well  upon  a  portion  of  the  premises  covered 
by  said  lease,  and  permits  the  lessee  to  pay  the 
royalty  due  under  said  lease  to  the  owner  of  the 
portion  of  the  land  where  the  gas  well  is  found, 
for  a  period  of  three  years,  and  permits  the 
premises  to  be  sold,  and  the  record  title  shows 
that  said  lease  is  in  full  force  and  effect,  and 
thereafter  the  lessee  takes  possession  of  said 
portion  of  the  premises  belonging  to  the  lessor, 
although  over  his  protest,  bnt  without  any  pro- 
ceedings, and  drills  three  producing  oil  wells 
thereon  at  a  cost  of  $19,000,  and  tenders  to  the 
lessor  the  royalty  due  under  said  lease,  said 
plaintiff  would  be  guilty  of  laches,  and  a  court 
of  equity  would  not  enforce  a  forfeiture  for 
the  payment  of  $62  rental  due  June  19,  1910, 
especially  where  there  is  a  controversy  over  the 
question  of  Bald  rental  being  due. 

Appeal  from  District  Court,  Okmulgee 
County;  Ernest  B.  Hughes,  Judge. 

Suit  by  William  H.  Schacht  and  others 
against  the  Pierce  Oil-  Corporation.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded,  with  instructions  to 
grant  defendant  a  new  trial. 

Rice  ft  Lyons,  of  Tulsa,  for  plaintiff  in 
error. 

G.  R.  Horner  and  C  B.  McCrory,  both  of 
Okmulgee,  for  defendants  in  error. 

McNEILL,  J.  This  controversy  arose  by 
William  H.  Schacht  et  al.  filing  suit  to  can- 
cel a  lease  on  the  southeast  quarter  of  the 
southwest  quarter  of  section  15,  township 
13,  north  of  range  14  east,  containing  40' 
acres,  which  said  lease  was  owned  by  Pierce 
Oil  Corporation,  and  was  in  possession  of 
and  developing  the  same  at  the  time  of 
bringing  suit  For  convenience  William  H. 
Schacht  et  al.  will  be  referred  to  as  the 
plaintiffs  and  Pierce  Oil  Corporation  the  de- 
fendant, being  the  position  they  occupied  in 
the  court  below. 

The  facts  are,  substantially,  that  Lee 
Doyle,  a  mixed  blood  Creek  Indian,  received 
as  his  allotment  the  southwest  quarter  of 
section  15,  township  13,  north,  range  14  east, 
Okmulgee  county,  containing  160  acres. 
That  on  the  19th  day  of  February,  1907,  he 
executed  an  oil  and  gas  lease,  being  a  de- 


«s»For  other  cum  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


732 


181  PACIFIC 


REPORTER 


(OkL 


partmental  oil  and  gas  lease  to  the  Tulsa 
Fuel  ft  Manufacturing  Company,  and  the 
same  was  approved  June  19,  1907,  hy  the 
Secretary  of  Interior.  The  form  of  the  lease 
Is  what  Is  known  as  a  regular  departmental 
oil  and  gas  lease.  On  April  5,  1909,  Lee 
Doyle  sold  the  southeast  40  of  said  quarter 
section  to  I.  H.  Cor,  who  on  the  12th  day 
of  June,  1909,  transferred  the  same  to  Wil- 
liam H.  Schacht  and  his  brother. 

That  after  the  execution  and  approval  of 
the  lease  In  question  said  Lee  Doyle  trans- 
ferred the  other  120  acres  to  J.  W.  Adair 
et  al.  That  after  Lee  Doyle  sold  the  120 
acres  to  J.  W.  Adair  et  aL,  an  agreement 
was  entered  Into  between  J.  W.  Adair  et  aL, 
and  Tulsa  Fuel  &  Manufacturing  Company, 
which  changed  the  place  of  payment  of  all 
rentals  and  royalties  due  under  said  lease 
from  the  Union  Agency,  Department  of  In- 
terior, Muskogee,  Okl.,  to  Qulncy  National 
Bank  of  Qulncy,  ill.,  and  that  on  the  25th 
day  of  November,  1908,  William  H.  Schacht 
et  al.  entered  into  the  same  kind  of  an  agree- 
ment with  Tulsa  Fuel  ft  Manufacturing 
Company,  changing  the  place  of  payment  of 
royalties  and  rentals  to  the  First  National 
Bank  of  Morris,  OkL 

That  thereafter  said  lease  was  transferred, 
and  again  on  September  22,  1910,  the  said 
lease  was  assigned  to  L.  S.  Skelton.  That 
L.  S.  Skelton  during  the  year  1910  entered 
on  the  premises  and  drilled  a  gas  well  on 
the  portion  of  the  land  belonging  to  the 
Adairs  et  al.,  and  found  gas  in  paying  quan- 
tities. He  paid  the  gas  rentals  due  from  the 
producing  gas  well  to  Adair  et  al.  according 
to  the  terms  of  the  lease.  The  lease  con- 
tained the  provision  that  If  gas  was  produc- 
ed from  said  premises  at  the  end  of  the 
year,  the  lessee  should  pay  $160  from  each 
gas-producing  well.  The  lease  further  pro- 
vides that  the  advance  annual  royalty  of  15 
cents  per  acre  In  advance  for  the  first  and 
second  years,  and  80  cents  per  annum  In  ad- 
vance for  the  third  and  fourth  years,  and 
75  cents  per  acre  per  annum  In  advance  for 
the  fifth  year,  and  further  provided,  should 
the  party  of  the  second  part  neglect  or  re- 
fuse to  pay  said  advance  royalty  and  rental 
for  a  period  of  60  days  after  the  same  be- 
comes due  and  payable,  the  Secretary  of  In- 
terior, after  10  days'  notice  to  the  parties, 
might  declare  the  lease  null  and  void.  The 
lease  further  provided  that  the  well  should 
be  drilled  within  12  months  from  the  date 
of  the  approval  of  the  bond  by  the  Secre- 
tary of  Interior,  or  refusing  to  drill  one  well 
within  the  time  stated,  this  lease  may, 
within  the  discretion  of  the  Secretary  of  In- 
terior, become  null  and  void  after  10  days' 
notice  to  the  parties,  provided  that  the  les- 
see shall  have  the  privilege  of  delaying  op- 
erations for  a  period  of  not  exceeding  five 
years  from  the  date  of  the  approval  of  the 
bond  to  be  furnished  In  connection  herewith, 
by  paying  In  addition  to  the  advance  roy- 


alty the  sum  of  11  per  acre  per  annum  for 
each  leased  tract  remaining  undeveloped. 
The  lease  further  contained  the  provision 
that  if  the  lessee  violated  any  of  the  stipu- 
lations or  failed  for  60  days  to  pay  the  roy- 
alties, the  Secretary  of  the  Interior  after 
10  days'  notice  to  the  parties  thereto  shall 
have  the  right  to  avoid  the  lease  and  cancel 
the  same  when  all  the  rights;  franchises, 
and  privileges  of  the  lessee,  or  assigns  here- 
under shall  cease  and  end  without  resorting 
to  the  courts  and  without  further  proceed- 
ings, and  the  lessor  shall  be  entitled  to  im- 
mediate possession  of  the  leased  land  and  the 
permanent  Improvements  thereon. 

That  after  L.  S.  Skelton  took  possession 
of  said  premises  he  paid  the  royalties  due 
under  the  terms  of  said  lease  from  the  pro- 
ducing gas  well.  This  was  paid  direct  to 
Adairs  et  aL,  and  Skelton  operated  said  gas 
well  on  said  premises,  and  connected  pipes 
on  and  across  said  premises  to  said  well. 

On  March  21,  1913,  Skelton  assigned  said 
lease  to  Waters-Pierce  Oil  Company,  and  on 
July  7,  1913,  Waters-Pierce  Oil  Company  as- 
signed said  lease  to  the  Pierce  Oil  Corpora- 
tion. The  plaintiffs'  suit  was  brought  for  the 
purpose  of  canceling  the  lease,  on  the  theory 
that  the  defendant  never  paid  the  rentals  and 
advance  royalties  falling  due  In  June,  1910, 
1911,  1912,  and  1913,  on  this  particular  40. 
The  defendants  answered  that  they  were 
Innocent  purchasers;  that  Skelton  was  in 
possession  of  the  premises,  operating  the 
same  for  oil  and  gas  purposes  at  the  time  of 
purchase.  The  record  title  was  clear,  and 
It  paid  a  valuable  consideration  therefor, 
and  In  addition  to  the  gas  Well  drilled  by 
Skelton  In  1910  the  defendant  in  June,  1913, 
drilled  Its  first  well  which  produced  oO 
In  paying  quantities;  that  it  had  drilled 
three  wells  on  this  particular  40  acres  of 
land.  At  the  time  of  the  trial  It  had  ex- 
pended about  $19,000,  and  received  about 
$16,000  in  return.  It  had  tendered  to  the 
plaintiffs  the  one-tenth,  being  amount  pro- 
vided in  lease,  of  all  oil  received,  and  offer- 
ed to  do  equity. 

The  facts  further  disclosed  that  prior  to 
drilling  said  wells,  to  wit,  in  May,  1913,  the 
defendant  sent  what  Is  known  as  a  dl vision 
order  to  the  plaintiffs,  Informing  them  it 
expected  to  drill  said  wells,  and  asked  them 
to  sign  the  same.  This  plaintiffs  refused 
to  execute.  There  was  some  controversy 
over  this  question,  but  the  defendant  went 
ahead  and  drilled  said  wells. 

In  the  latter  part  of  December,  1911,  the 
plaintiffs  wrote  a  letter  to  L.  S.  Skelton,  in- 
forming him  that  he  had  failed  to  pay  the 
rentals  and  royalties  due  on  this  40  acres, 
and  they  declared  the  lease  null  and  void. 
In  January,  1912,  Skelton  replied,  stating 
that  he  had  compiled  with  the  terms  of  the 
lease.  On  January  10,  1912,  the  plaintHTs 
again  wrote  to  Skelton,  stating  that  the  rent- 
als and  royalties  had  not  been  paid  on  this 
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40  acres,  and  they  declared  the  lease  null 
and  void. 

On  trial  of  the  case,  the  court  found  the 
issues  In  favor  of  the  plaintiffs,  and  against 
the  defendant,  canceling  the  lease,  and  by  a 
subsequent  motion  the  court  attempted  to 
adjust  the  damages  and  to  award  to  the 
plaintiff  all  of  the  material  and  equipment 
on  said  lease,  but  this  award  was  afterwards 
set  aside,  and  is  not  before  this  court  at 
this  time. 

[1,2]  The  case  is  now  before  this  court 
upon  the  judgment  of  the  court  canceling 
said  lease.  The  first  finding  of  which  de- 
fendant complains  is  as  follows: 

'That  the  leasehold  estate  covering  the  40- 
acr*  homestead  allotment,  belonging  to  the 
plaintiffs  and  involved  in  this  action,  became 
effectually  severed  from  the  leasehold  estate, 
covering  the  surplus  allotment  which  had  been 
sold  to  other  parties,  when  the  owner  of  the  oil 
and  gas  lease  in  controversy  paid  to  the  owners 
of  each  of  said  tracts  their  proportionate  bene- 
fits accruing  thereunder  in  accordance  with  sep- 
arate stipulations  theretofore  made  with  each 
of  them,  to  which  finding  the  defendant  ex- 
cepts." 

In  making  this  finding  the  court  committed 
error.  This  lease  embraced  160  acres  of  land, 
and  was  not  a  lease  on  any  tracts  or  sub- 
divisions of  the  same.  There  was  no  agree- 
ment that  the  lease  should  be  considered  as 
a  separate  lease  as  to  each  landowner. 
The  contract  or  agreement  entered  into  with 
the  parties  only  provided  that  the  portion 
of  the  rentals  or  royalties  belonging  to  each 
party  might  be  paid  into  certain  banks,  in- 
stead of  the  Union  Agency,  at  Muskogee, 
which  was  made  a  depository  by  the  lease. 
The  United  States  released  all  interest  in 
the  premises  by  reason  of  restrictions  being 
removed  from  the  land  and  the  land  being 
sold.  It  was  then  agreed  by  all  of  the  par- 
ties that  whatever  rentals  and  royalties 
might  be  due  under  the  lease  should  be  paid 
at  a  different  place.  This  in  no  wise  changed 
the  form  of  the  lease,  but  only  provided  for 
the  place  of  payment.  This  added  no  new 
burdens  to  the  lessee,  changed  none  of  the 
rights  and  liabilities  of  the  lessee,  and  the 
plaintiffs  acquired  no  new  rights  by  reason 
of  changing  the  depository.  The  plaintiffs, 
having  become  the  owner  of  40  acres  of  said 
premises,  became  entitled  to  whatever  de- 
lay money  in  the  nature  of  rentals  or  ad- 
vance royalties  were  due,  for  their  portion 
of  the  premises,  but  as  soon  as  the  said  prem- 
ises were  developed  and  oil  or  gas  produced 
in  paying  quantities  then  they  were  not  en- 
titled to  receive  any  of  the  royalties  received 
from  either,  said  gas  or  oil  wells,  unless  the 
same  were  upon  their  premises,  nor  were 
they  entitled  to  receive  any  rental  or  ad- 
vance royalty  thereafter,  for  none  would  be 
due  or  payable  under  the  lease.  This  was 
decided  by  this  court  in  the  case  of  Kimbley 
v.  Luckey  et  al.,  decided  April  8,  1919,  179 


Pac.  928,  and  not  officially  reported.  Jus- 
tice Sharp,  speaking  for  the  court,  said: 

"Where  an  oil  and  gas  lease  is  made  to  ex- 
tend to  the  heirs,  administrators,  aud  assigns  of 
both  lessor  and  lessee,  and  before  the  discovery 
and  production  of  oil  or  gas  thereon  a  third 
party  purchases  a  portion  of  the  leased  prem- 
ises, each  owner  is  ordinarily  entitled  to  the 
profits  and  royalties  arising  and  accruing  from 
the  oil  and  gas  produced  on  his  tract,  free  of 
any  claim  or  demand  of  the  other." 

"Where  a  tract  of  land  subject  to  an  oil  and 
gaa  lease  Is  subdivided  by  the  owner  and  lessor 
by  selling  a  portion  thereof,  the  purchaser  of 
such  portion  takes  the  same  subject  to  such 
lease;  and,  should  the  lessee  therein  thereafter 
discover  and  produce  oil  or  gas  from  the  residue 
of  the  leased  premises,  such  purchaser  is  not 
entitled  to  an  apportionment  or  share  of  the 
royalties  accruing  from  the  oil  and  gas  produced 
thereon." 

This  rule  is  supported  by  the  case  of 
Northwestern  Ohio  Natural  Gas  Co.  v.  Ci- 
lery, 68  Ohio  St  259,  67  N.  E.  494;  Osborn 
v.  Arkansas  Territorial  Oil  &  Gas  Co.,  108 
Ark.  175.  146  S.  W.  122;  Fairbanks  v.  TVar- 
rum,  56  Ind.  App.  837,  104  N.  E.  983,  1141. 

Upon  this  theory,  after  Skelton  had  pro- 
duced a  gas  well  on  said  premises  In  1910 
and  paid  the  stipulated  royalties  thereon 
as  provided  in  said  lease  for  a  gas  well,  and 
the  lease  providing  the  annual  advanced 
royalfy  should  be  credited  upon  the  stipu- 
lated royalty,  the  stipulated  royalty  being 
more  than  the  annual  advanced  royalty, 
then  and  from  that  time  on  there  would 
be  no  indebtedness  for  future  rentals  due 
from  that  time  on.  This  would  not  only 
apply  to  the  portion  of  the  land  where 
the  gas  well  Is  situated,  but  to  the  land 
in  its  entirety,  and  the  payment  of  said 
stipulated  royalties  continued  the  lease  in 
force  and  effect  as  to  the  entire  160  acres 
of  land.  It  Is  necessary  to  keep  in  mind  and 
distinguish  the  difference  between  stipulated 
royalties,  advance  royalties,  and  the  term 
rentals,  or  delay  money.  It  was  admitted 
or  agreed  that  all  of  the  rentals  and  ad- 
vanced royalties  were  paid  to  June  19,  1910. 
The  defendant  claims  that  Skelton  paid  the 
same  from  June  19,  1910,  to  June  19,  1911. 
It  was  uncontradicted  that  during  the  year 
1910,  as  provided  by  said  lease,  Skelton  paid 
the  stipulated  royalties  on  the  gas  well. 
This  was  paid  also  in  the  years  1911,  1912, 
and  1913,  and  that  after  the  oil  well  in  1913 
was  drilled,  the  defendant  in  this  case  ten- 
dered to  the  plaintiff  the  one-tenth  of  the 
oil  produced  from  said  premises,  being  the 
stipulated  royalty.  There  could  be  nothing 
due  on  this  lease,  unless  it  was  the  rentals 
and  advanced  royalties  that  became  due  the 
19th  day  of  June,  1910,  and  as  to  this  40  acres 
would  only  amount  to  $52  under  the  terras 
of  the  lease. 

[3]  The  lease  provides  that  upon  10  days' 
notice  the  lessor  may  declare  a  forfeiture 
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when  the  lessee  does  not  comply  with  the 
terms  of  the  lease,  and  provides  how  the 
same  may  he  forfeited.  If  the  plaintiff  de- 
sired to  exercise  the  forfeiture  in  said  lease 
for  nonpayment  of  the  advanced  royalty  and 
rental,  he  could  give  10  days'  notice,  noti- 
fying the  lessee  in  possession  that  there  was 
so  much  rental  due,  and  that  upon  the  fail- 
ure to  pay  the  same  In  10  days  the  lease 
would  be  declared  forfeited.  This  they  did 
not  do,  but  permitted  the  lessee  to  take  pos- 
session and  develop  the  premises,  and  per- 
mitted the  lessee,  according  to  the  uncontra- 
dicted testimony,  to  keep  possession,  drill  a 
gas  well,  and  to  pay  at  least  two  years'  stipu- 
lated royalty  that  was  due  on  the  gas  well, 
as  provided  in  said  lease,  before  ever  claim- 
ing any  rental  due.  At  that  time  they  failed 
to  give  any  notice  that  rentals  were  due,  and 
if  not  paid  within  10  days,  as  provided  by 
the  terms  of  said  lease,  that  the  lease  would 
be  declared  forfeited,  but  notified  the  lessee 
that  they  had  declared  the  lease  forfeited, 
which  was  declaring  a  forfeiture  without  a 
notice,  and  contrary  to  the  terms  of  the  lease. 
This  they  could  not  do.  They  were  notified 
that  the  lessee  claimed  that  he  had  complied 
with  the  terms  of  the  lease;  still  they  per- 
mitted him  to  retain  possession  under  the 
lease  and  produce  gas  therefrom,  permitted 
the  records  to  remain  dear,  permitted  the 
lessee  who  was  in  possession  to  sell  and  dis- 
pose of  the  leased  premises,  and  did  not  at- 
tempt to  quiet  title  until  January,  1914. 
This,  after  the  defendant  had  taken  posses- 
sion and  drilled  three  oil  wells  on  the  prem- 
ises and  expended  $19,000. 

Thla  court  in  the  case  of  Indiana  Oil,  Gas 
&  Development  Co.  v.  McCrory,  42  Okl.  136, 
140  Pac.  610,  laid  down  the  following  rule: 

"A  lessor  invoking  the  jurisdiction  of  a  court 
of  equity  to  cancel  and  rescind  a  lease  for 
breach  of  an  implied  covenant -must  come  into 
court  with  'clean  hands,'  and  must  act  with  rea- 
sonable diligence  after  the  discovery  of  his  right 
to  the  forfeiture  on  account  of  such  breach." 

Again,  in  the  case  of  Wellsville  Oil  Co. 
v.  Miller,  44  Okl.  493,  145  Pac.  344,  the  court 
quotes  with  approval  from  Judge  Sanborn  in 
the  Michigan  Pipe  Co.  Case,  111  Fed.  284, 
49  C.  C.  A.  324,  as  follows : 

"A  suit  in  equity  is  an  appeal  for  relief  to  the 
moral  sense  of  the  chancellor.  A  court  of  equity 
is  the  forum  of  conscience.  Nothing  but  good 
faith,  the  obligations  of  duty,  and  reasonable 
diligence  will  remove  it  to  action.  Its  decree 
is  the  exercise  of  discretion ;  not  of  an  arbitrary 
and  fickle  will,  but  of  a  wise  judicial  discretion, 
controlled  and  guided  by  the  established  rules 
and  principles  of  equity  jurisprudence." 

[4]  In  the  case  at  bar,  the  stipulated  roy- 
alties for  the  years  of  1911,  1912,  and  1913 
were  paid  as  provided  in  said  lease.  During 
the  year  1910  the  stipulated  royalties  on  the 
gas  well  were  paid,  and  there  is  only  one 
controversy  in  this  case,  the  question  wheth- 


er $52  due  June  19,  1910,  was  paid  or  not 
Can  a  person  who  claims  an  advanced  roy- 
alty and  rental  amounting  to  $52  due  June 
19,  1910,  permit  an  assignee  of  the  lessee  to 
go  In  possession  in  September,  1910,  and  drill 
a  gas  well  and  develop  the  premises,  pay 
the  stipulated  royalties  due  from  the  gas 
well  in  1910,  pay  the  same  in  the  year  1911, 
and  then  notify  the  lessee  that  he  claims  the 
lea se  forfeited,  and  when  a  controversy 
arises,  and  he  is  informed  that  the  lessee 
claims  that  he  has  paid  all  the  advanced  roy- 
alties and  rentals  as  provided  by  said  lease, 
then  permits  the  lessee  to  remain  in  posses- 
sion during  the  year  1912,  permit  him  to  sell 
the  lease  in  1913,  while  In  possession,  sit  idly 
by  in  1918  and  permit  three  oil  wells  to  be 
drilled  upon  his  portion  of  the  premises, 
then  ask  a  court  of  equity  to  declare  the 
lease  forfeited  by  reason  of  claiming  $62, 
which  amount  is  in  controversy,  if  due  at 
all.  was  due  June  19,  1910? 

This  is  neither  equitable  nor  just,  and  the 
plaintiffs  would  be  guilty  of  such  laches  that 
would  prevent  a  court  of  equity  from  en- 
forcing a  forfeiture,  especially  in  a  case 
where  the  lessee  offers  to  do  equity.  The 
plaintiffs  are  guilty  of  such  laches  that 
would  prevent  them  from  recovering,  and 
the  further  fact  that  no  notice  was  given 
before  attempting  to  declare  a  forfeiture  as 
provided  in  said  lease. 

The  plaintiffs  rely  upon  the  case  of  Guf- 
fey  Petro.  Co.  v.  Jeff  Chaison  Town-Site  Co, 
48  Tex.  Civ.  App.  555,  107  S.  W.  609,  on  the 
question  of  separation  of  leases,  but  we  do 
not  think  this  case  is  in  point  That  case 
was  an  action  for  damages,  where  the  lease 
covered  a  tract  of  land  and  the  same  was 
partitioned,  and  the  lessee  would  not  drill 
the  portion  of  the  land  owned  by  one  land- 
owner. The  suit  was  for  damages  for  the 
reason  the  lessee  failed  to  protect  the  line, 
or  the  portion  of  land  owned  by  the  plaintiff 
in  that  case,  and  was  draining  the  oil  and  gas 
from  thereunder.  No  such  question  as  that 
arises  In  the  case  at  bar,  but  this  court  re- 
served the  right  to  say  what  It  would  do  In  a 
case  of  that  kind  and  character,  In  the  case  of 
Eimbley  v.  Luckey,  supra. 

The  evidence  in  the  case  at  bar  Is  exactly 
contrary  to  the  Guffey  Case,  for  the.  reason 
the  evidence  disclosed  in  the  case  at  bar 
that  the  oil  wells  were  drilled  upon  this 
plaintiffs'  land,  and  there  was  no  conten- 
tion that  their  premises  were  being  drained. 
This  lease  being  a  lease  upon  the  whole  160 
acres  of  land,  the  only  controversy  In  dis- 
pute that  can  arise  is  over  the  question  of 
whether  there  is  due  $52;  and,  the  plain- 
tiffs having  waited  3%  years  before  attempt- 
ing to  enforce  their  rights,  and  after  the 
defendant  had  expended  $19,000  and  pro- 
duced oil  and  gas  in  paying  quantities,  it 
must  be  admitted  that  the  plaintiffs  have 
been  guilty  of  such  laches  as  to  waive  their 
rights  to  declare  a  forfeiture  upon  this 
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ground,  also  hare  failed  to  give  the  proper 
notice  as  provided  by  the  terms  of  the  lease, 
and  their  remedy  would  be  for  a  Judgment, 
for  the  amount  of  rental  and  advanced  roy- 
alties found  due  If  any. 

The  case  is  therefore  reversed  and  re- 
manded, with  Instructions  to  grant  the  de- 
fendant a  new  trial. 

SHARP,  C.  J„  and  RAINEY,  HARRISON, 
PITCHFORD,  and  JOHNSON,  JJ.,  concur. 


(16  Okl.  Cr.  686) 

HALE  v.  STATE. 


(No.  A-2719.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
June  27,  1919.) 

(Syllabus  by  Editorial  Staff.) 

1.  Intoxicating  Liquors  «8=»236(1)— Unlaw- 
ful Transportation— Evidence. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion on  appeal  for  unlawfully  conveying  intox- 
icating liquors. 

2.  Criminal  Law  «=>  1169(5)— Harmless  Er- 
ror—Impeaching Evidence. 

In  a  prosecution  of  two  for  unlawfully  con- 
veying intoxicating  liquors,  appellant's  claim 
of  error  in  admitting  evidence  to  impeach  bis 
cndefendant,  who  was  used  as  a  witness  in  his 
behalf,  was  without  merit,  where  court  limited 
jury's  consideration  of  such  evidence  solely  to 
impeach  the  codefendant  as  a  witness,  and 
where  the  impeaching  evidence  was  material  to 
the  issue. 

Appeal  from  County  Court,  Garvin  County ; 
W.  R.  Wallace,  Judge. 

J.  P.  Hale  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Modified  and  affirmed. 

Stanley  ft  Osborn,  of  Paula  Valley,  for 
plaintiff  in  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from  a 
conviction  rendered  against  the  plaintiff  In 
error  in  the  county  court  of  Garvin  county 
for  unlawfully  conveying  intoxicating  liq- 
uors. Plaintiff  In  error  was  sentenced  to  pay 
a  fine  of  $250  and  to  serve  3  months'  impris- 
onment In  the  county  Jail. 

[1]  J.  F.  Hale  and  Ed  Hodge  were  Informed 
against  In  the  county  court  of  Garvin  county, 
jointly  charged  with  conveying  four  cases  of 
whisky  from  a  place  unknown  in  said  county 
to  a  point  about  two  miles  west  of  the  town 
of  Foster,  In  said  county.  Hodge  pleaded 
guilty  and  was  sentenced  to  pay  a  fine  of  $100 
and  to  serve  Imprisonment  for  a  period  of 
30  days.  Hale  pleaded  not  guilty,  and  while 
the  evidence  on  the  part  of  the  state  showed 


that  he  was  riding  with  Hodge  on  a  farm 
wagon  in  which  there  was  being  unlawfully 
conveyed  at  the  time  four  cases  of  whisky, 
that  both  of  the  parties  htfd  been  to  Wichita 
Falls,  Tex.,  where  the  whisky  was  procured, 
and  were  returning  with  the  same  to  their 
home  In  Garvin  county,  Okl.,  the  defendant 
Hale  denied  any  ownership  In  the  liquor  or 
any  connection  with  its  conveyance,  other 
than  being  a  passenger  with  Hodge.  The  evi- 
dence against  the  defendant  Hale,  while  not 
nearly  so  strong  as  that  against  Hodge,  is 
sufficient  to  sustain  a  conviction  on  appeal, 
as  It  cannot  be  said  there  is  no  evidence  of 
Incriminating  nature  against  Hale. 

[2]  The  contention  made  that  certain  evi- 
dence was  erroneously  admitted,  tending  to 
Impeach  Hodge,  who  was  used  as  a  witness  In 
behalf  of  Hale,  Is  without  merit,  for  the  rea- 
son that  the  court  limited  the  jury  In  the  con- 
sideration of  this  evidence  solely  to  the  pur- 
pose of  Impeaching  Hodge  as  a  witness,  and 
the  impeaching  evidence  was  material  to  the 
Issues  joined  on  the  trial.  The  Instructions 
complained  of  are  not  prejudicial  and  suffi- 
ciently cover  the  law  of  the  case. 

The  punishment  Imposed  is  unusuaL  Three 
months'  Imprisonment  and  a  fine  of  $250  Is 
the  punishment  ordinarily  Imposed  upon 
those  who  are  shown  to  be  more  than  first 
offenders.  The  defendant  In  this  case  is  a 
man  past  60  years  of  age,  a  farmer  living  In 
that  community  for  15  or  20  years,  and  In  view 
of  the  evidence  against  him  it  is  the  opinion 
of  the  court  that  the  ends  of  justice  will  be 
best  subserved  by  modifying  the  Judgment  to 
provide  an  Imprisonment  for  a  term  of  30 
days  and  a  fine  of  $50;  and  it  is  ordered  that 
the  judgment  be  thus  modified,  and,  as  modi- 
fled,  be  affirmed. 


McCULLOCH  v.  STATE. 


(Criminal  Court  of  Appeals  of  Oklahoma. 
28,  1919.) 


(16  Okl.  Cr.  687) 
(No.  A-8164.) 

June 


(Syllabus  by  Editorial  Staff.) 

Criminal  Law  «fc=>1069(6)— Time  por  Filing 
Appeal— Dismissal. 

Where  judgment  was  pronounced  and  enter- 
ed according  to  verdict  on  June  8,  1917,  an  ap- 
peal not  filed  in  Criminal  Court  of  Appeals 
until  October  8,  1917,  more  than  120  days  from 
entry  of  judgment,  will  be  dismissed,  because 
not  filed  within  the  time  provided  by  law,  and 
because  court  was  without  jurisdiction. 

Appeal  from  County  Court,  Comanche 
County;  R.  J.  Ray,  Judge. 

Ben  McCulloch  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he 
appeals.    Appeal  dismissed,  with  direction 
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to  cause  the  judgment  and  sentence  to  be 
carried  Into  execution. 

J.  F.  Thomas,  of  Lawton,  for  plaintiff  In 

error. 

The  Attorney  General  and  W.  O.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Ben 
McCulloch,  was  convicted  in  the  county 
court  of  Comanche  county  on  a  charge  of 
unlawfully  conveying  intoxicating  liquor  in 
said  county,  and  his  punishment  fixed  at 
confinement  In  the  county  jail  for  60  days 
and  a  fine  of  $200. 

The  Attorney  General  has  moved  to  dis- 
miss the  appeal,  on  the  ground  that  the 
appeal  was  not  filed  within  the  time  pro- 
vided by  law,  and  for  the  reason  the  ap- 
pellate court  is  without  jurisdiction. 

From  the  record  It  appears  that  judgment 
was  pronounced  and  entered  in  accordance 
with  the  verdict  on  the  8th  day  of  June, 
1917,  and  the  appeal  was  not  filed  In  this 
court  until  the  8th  day  of  October,  1917, 
being  122  days  from  the  date  the  judgment 
was  pronounced  and  entered.  The  motion 
of  the  Attorney  General  Is  well  taken.  The 
appeal  is  therefore  dismissed,  with  direc- 
tion to  the  trial  court  to  cause  the  judgment 
and  sentence  to  be  carried  into  execution. 

Mandate  forthwith.  \ 


(16  Okl.  Cr.  684) 

BRAD  EN  v.  STATE.    (No.  A-2950.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  27,  1919.) 

(ByUabut  by  Editorial  Staff.) 

Criminal  Law  «==>1182  —  Conviction  —  Af- 
fibmance. 

Where  evidence  in  prosecution  for  selling 
intoxicating  liquor  presented  a  plain  conflict, 
and  testimony  of  state's  witnesses  clearly  sup- 
ported the  conviction  and  no  brief  was  filed  by 
defendant  appellant,  and  no  appearance  was 
made  to  orally  argue  cause  at  submission  and 
an  examination  of  record  discloses  no  error 
prejudicial  to  his  substantial  rights,  the  con- 
viction will  be  affirmed. 

Appeal  from  County  Court,  Okmulgee  Coun- 
ty ;  Mark  L.  Bozarth,  Judge. 

J.  H.  Braden  was  convicted'  of  selling  in- 
toxicating liquors,  and  he  appeals.  Judg- 
ment affirmed. 

Joe  S.  Eaton,  of  Okmulgee,  for  plaintiff  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  HaU, 
Asst  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  J.  H.  Braden  was  convict- 
ed In  the  county  court  of  Okmulgee  county  of 
having  sold  to  one  Blaine  Hill  a  pint  of  whis- 
ky on  the  17th  day  of  May,  1916. 

This  transaction  took  place  in  the  defend- 
ant's place  of  business  in  the  city  of  Henry- 
etta,  and  the  evidence  on  the  part  of  the' state 
by  the  witness  Blaine  Hill  is  to  the  effect  that 
he  bought  a  pint  of  whisky  from  the  defend- 
ant and  paid  him  $1.25  therefor.  The  witness 
Hill  Is  corroborated  by  one  Stormont 

The  defendant  admitted  that  the  prosecut- 
ing witness,  Hill,  was  at  defendant's  place  of 
business  on  the  date  alleged  and  tried  to 
buy  a  pint  of  whisky  from  him,  but  defend- 
ant contends  that  he  refused  to  sell  Hill  any 
whisky.  Mrs.  J.  H.  Braden  testified  that  she 
was  present  at  the  time  Hill  came  to  their 
place  of  business,  and  that  the  defendant  re- 
fused to  sell  Hill  any  whisky. 

This  presents  a  plain  conflict  of  evidence. 
The  testimony  of  the  witnesses  In  behalf  of 
the  state  clearly  supports  the  conviction.  No 
brief  has  been  filed  in  behalf  of  the  defend- 
ant, and  no  appearance  was  made  to  orally 
argue  the  cause  at  the  time  the  same  was 
submitted.  An  examination  of  the  entire  rec- 
ord fails  to  disclose  any  error  prejudicial  to 
the  substantial  rights  of  the  defendant 

The  judgment  is  affirmed. 


DUNCAN  v.  STATE. 


(16  Okl.  Cr.  175) 
(No.  A-2884.) 


(Criminal  Court  of  Appeals  of  Oklahoma, 
June  21, 1919.) 

(Syllabus  by  the  Court.) 

1.  Highways  ej=>164(2)— Obstbuotton— Suf- 
ficiency or  Information. 

For  information  held  sufficient  to  charge  of- 
fense of  obstructing  public  highway,  see  body  of 
opinion. 

2.  Indictment  and  Information  *=»111(1)— 
Negativing  Exceptions  in  Cbxminal  Stat- 
utes. 

Exceptions  to  the  operation  of  criminal  stat- 
utes which  form  no  substantive  element  of  the 
offense,  need  not  be  negatived  in  the  informa- 
tion. 

3.  Plea  of  Not  Gutxtt. 

Under  section  5800,  Rev.  Laws  1910,  tares 
kinds  of  pleas  to  indictments  or  Informations 
are  authorized;  all  matters  of  fact  tending  to 
establish  a  defense,  other  than  of  a  former  con- 
viction or  acquittal,  may  be  given  in  evidence 
under  a  plea  of  not  guilty. 

4.  Highways  <J=»164(3)— Obstbuctior— De- 
fense—Evidence. 

Where  the  defendant  claimed  that  the  high- 
way which  he  was  charged  with  obstructing  con- 
stituted a  part  of  a  stock-grazing  district  au- 
thorized to  be  established  by  section  1  of  chap- 
ter 61,  Sees.  Laws  1913,  evidence  tending  t» 
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prove  that  sueh  stock-grazing  district  was  es- 
tablished subsequent  to  the  fencing  across  such 
highway  by  defendant;  and  subsequent  to  the 
commencement  of  the  prosecution,  is  properly 
excluded. 

&  Highways  «=»163(1) — Obstruction  —  De- 
fense. 

For  other  matters  held  to  constitute  no  law- 
ful defense  to  a  prosecution  for  obstructing  a 
section  line  highway,  see  opinion. 

Appeal  from  County  Court,  EH  Us  County; 
S.  A.  Miller,  Judge. 

Donald  Duncan  was  convicted  of  the  of- 
fense of  obstructing  a  public  highway,  and 
sentenced  to -pay  a  fine  of  $5  and  the  costs  of 
the  action,  and  appeals.  Affirmed. 

C  B.  Leedy,  of  Arnett,  for  plaintiff  In  er- 
ror. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
county  court  of  Ellis  county,  wherein  the  de- 
fendant was  convicted  on  the  14th  day  of 
November,  1916,  of  the  offense  of  obstructing 
a  section  line  highway,  and  sentenced  to  pay 
a  fine  of  $5  and  the  costs  of  the  action. 

[1]  The  trial  was  had  before  the  court,  a 
Jury  having  been  waived.  Defendant  Inter- 
posed a  demurrer  to  the  information,  which 
was  overruled,  and  to  the  action  of  the  court 
in  overruling  the  same  the  defendant  ex- 
cepted, and  presents  this  as  ground  for  re- 
versal. The  Information  filed  July  24,  1916, 
Is  in  substance  as  follows : 
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"On  the 


day  of  May,  1916,  one  Donald 


Duncan  did  then  and  there  unlawfully,  willfully, 
knowingly,  and  wrongfully  obstruct  and  dam- 
age a  certain  public  road  then  and  there  duly 
and  lawfully  established,  to  wit,  the  section  line 
highway  running  east  and  west  between  sec- 
tions 16  and  21,  in  township  18,  north  of 
range  22,  West  Indian  meridian,  at  a  point  just 
east  of  and  near  the  point  common  to  sections 
16,  21,  17,  and  20  in  said  township  and  range, 
by  erecting  and  maintaining  a  fence  across  and 
upon  said  section  line  highway  and  public  road, 
contrary  to,"  etc 

The  information  is  based  on  section  7,  art 
6,  c.  178,  Session  Laws  1915,  which  reads  in 
part  as  follows : 

"Any  person  or  persons  who  shall  willfully 
or  knowingly  obstruct  or  damage  any  public 
rood  •  •  •  by  fencing  across  or  upon  the 
right  of  way  of  the  same  •  •  *  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  less  than  five  dollars 
nor  more  than  two  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  exceeding 
six  months,  or  by  both  such  fine  and  imprison- 
ment." 

The  information  states  the  acts  constitut- 
ing the  offense  in  ordinary  and  concise  lan- 
guage and  In  such  a  manner  as  to  enable  a 


person  of -common  understanding  to- know 
what  is  intended.  It  also  states  the  partic- 
ular circumstances  of  the  offense  charged, 
and  is  sufficient  to  charge  the  offense  under 
the  provisions  of  section  7,  art  6,  c  173, 
La ws  1915,  above  quoted.  -p 

[2]  The  contention  advanced  that  the  in- 
formation Is  insufficient  for  the  reason  that  it 
contains  no  allegation  that  said  fences  were 
not  erected  by  the  defendant  in  compliance 
with  section  1,  c  61,  Session  Laws  1913,  es- 
tablishing grazing  districts  and  permitting 
rough  lands  to  be  inclosed  in  fences  under 
certain  conditions,  is  untenable,  for  the  rea- 
son that  said  provisions  of  law  form  no  sub- 
stantive part  of  the  offense  set  out  in  section 
7,  art  6,  c.  173,  Session  Laws  1915,  but  con- 
stitute a  matter  of  defense  not  necessary  to 
be  negatived  in  the  information. 

[3,4]  Defendant  also  filed  what  he  styled 
a  special  plea  In  bar  to  the  action,  and  alleg- 
ed in  said  plea  that  he  should  not  be  required 
to  answer  or  plead  to  the  merits  of  the 
charge  made  against  him,  and  should  not  be 
placed  upon  trial  upon  said  charge  for  the 
reason  that  the  fences  erected  by  him  upon 
and  across  the  section  line  and  public  high- 
way were  lawfully  constructed  by  virtue  of 
section  1,  c  61,  of  the  Session  Laws  of  1913, 
in  that  the  lands  embraced  in  the  lnclosure 
constituted  two  or  more  sections  of  land,  two- 
thirds  and  more  of  which  lands  are-  unsuita- 
ble for  cultivation  and  were  being  used  for 
grazing  purposes  prior  to  and  at  the  time  of 
the  filing  of  the  said  information ;  that  said 
land  is  sandy,  rough,  and  unbroken  grazing 
land,  and  unfit  for  cultivation,  and  the  de- 
fendant constructed  the  fences  about  and 
around  said  land  prior  to  the  commencement 
of  this  prosecution,  and  has  permitted  public 
roads  to  be  run  anywhere  across  said  graz- 
ing district  wherever  designated  by  any  le- 
gal authority;  that  the  section  lines  were 
not  at  the  time  said  fences  were  constructed 
nor  since  that  time  have  been  used  or  need- 
ed for  public  mall  routes,  and  defendant  has 
at  all  times  maintained  substantial  gates 
which  were  easily  opened  and  closed  across 
said  section  line,  and  that  said  gates  were 
erected  and  maintained  long  prior  to  the  fil- 
ing of  the  information  in  this  cause,  and 
were  erected  by  virtue  of  the  law  above  re- 
ferred to ;  that  defendant  has  more  than  650 
head  of  cattle  in  said  pasture  for  grazing 
purposes,  and  is  maintaining  said  grazing 
district  in  accordance  with  the  laws  of  this 
state,  and  is  ready  and  willing  to  erect  and 
maintain  swinging  and  automatic  gates  at 
any  and  all  points  designated  by  any  lawful 
authority. 

The  defendant  further  stated:  That  on 
the  8th  day  of  November,  1916,  the  board  of 
county  commissioners  of  Ellis  county  estab- 
lished a  grazing  district  of  all  of  the  terri- 
tory embraced  within  the  fences  which  he  Is 
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alleged  to  have  unlawfully  erected,  and  far- 
ther that  there  Is  pending  In  the  district 
court  of  Ellis  county  an  action  In  equity, 
seeking  to  enjoin  the  defendant  from  main- 
taining the  fences  and  gates  across  the  sec- 
tion line;  that  contempt  proceedings  were 
Instituted  against  defendant,  seeking  to  pun- 
ish him  for  maintaining  the  fences  across 
said  section  line,  and  that  on  the  7th  day  of 
October,  1916,  said  court  refused  to  punish 
defendant  for  contempt,  but  gave  defendant 
until  November  17, 1916,  to  remove  all  fences 
and  obstructions  on  and  across  said  section 
line  embraced  within  said  alleged  grazing 
district,  provided  the  board  of  county  com- 
missioners of  said  Ellis  county  did  not,  in  the 
meantime,  establish  a  grazing  district  of  said 
territory.  That  thereafter  the  said  board  as 
heretofore  alleged  did,  on  November  8,  1916, 
establish  a  grazing  district  of  said  territory, 
and  that  by  virtue  of  said  order  of  said  board 
the  fences  and  gates  upon  and  across  all  of 
the  section  lines  described  in  the  information 
were  lawful. 

That  the  information  in  this  cause  was 
filed  prior  to  any  lawful  action  on  behalf  of 
the  board  of  county  commissioners  of  Ellis 
county,  and  should  have  been  maintained. 
That  on  the  13th  day  of  September,  1916,  the 
prosecuting  witnesses  In  this  case,  or  some  of 
them  and  others,  did  unlawfully  remove,  tear 
down,  and  open  the  gates  and  inclosures 
around  certain  section  lines  embraced  within 
the  said  alleged  grazing  district.  That  on 
the  18th  day  of  September,  1916,  a  majority 
of  the  board  of  county  commissioners  of  El- 
lis county  did  find  that  the  land  embraced 
within  the  said  grazing  district  was  suitable 
for  cultivation,  and  refused  by  their  order 
to  permit  a  grazing  district  to  be  established 
within  the  boundary  as  set  forth  herein. 
That  thereafter,  on  November  8,  1916,  said 
board  of  county  commissioners,  upon  petition 
of  the  township  board  of  the  township  in 
which  said  lands  were  located,  did  annul  and 
set  aside  their  order  of  September  18,  1916, 
and  did  establish  a  grazing  district  of  said 
lands. 

For  which  reasons  defendant  prays  that 
the  information  be  quashed  and  set  aside, 
and  that  he  be  discharged  from  custody. 

To  this  purported  plea  in  bar  the  state  fil- 
ed a  demurrer  for  the  reason  that  the  said 
plea  did  not  state  facts  constituting  a  defense 
to  the  charge  set  forth  in  the  information. 

The  court  sustained  the  demurrer  to  the 
plea  In  bar,  to  which  action  the  defendant 
excepted,  and  alleges  that  the  court  erred. 
This  assignment  of  error  is  wholly  without 
merit. 

Under  section  6800,  Rev.  Laws  1910,  three 
kinds  of  pleas  are  authorized  to  an  indict- 
ment or  information,  to  wit:  First,  a  plea 
of  guilty ;  second,  a  plea  of  not  guilty;  third, 
a  plea  of  former  judgment  of  conviction  or 
acquittal  of  the  offense  charged. 

Section  6805  provides: 
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"The  plea  of  not  guilty  puts  In  Issue  every 
material  allegation  in  the  indictment  or  infor- 
mation." 

Section  5806  provides: 

"All  matters  of  fact  tending  to  establish  a 
defense  other  than  specified  in  third  subdivision 
of  section  5800  may  be  given  in  evidence  under 
a  plea  of  not  guilty." 

The  action  of  the  court  therefore  in  sus- 
taining the  demurrer  to  the  special  plea  in 
bar  was  clearly  correct.  If  as  a  matter  of 
fact  the  defendant  had  erected  the  fences 
around  a  stock  district  established  according 
to  law,  the  evidence  tending  to  establish  that 
defense  was  permissible  under 'the  plea  of 
not  guilty.  A  special  plea  in  bar  was  entirely 
unnecessary,  and  only  tended  to  incumber  the 
record. 

[6]  But  as  the  defendant  offered  evidence 
to  show  that  at  the  time  of  the  trial  the 
board  of  county  commissioners  of  Ellis  coun- 
ty had  established  a  stock  district  out  of 
the  lands  embraced  within  the  fences  alleged 
to  have  been  unlawfully  constructed  across 
the  public  highways  as  charged  in  the  infor- 
mation, attention  will  be  paid  at  this  time 
to  the  merits  of  this  defense.  There  was  no 
attempt  or  offer  by  the  defendant  to  prove 
that  the  provisions  of  section  1,  c  61,  Session 
Laws  1913,  had  been  complied  with  by  him 
prior  to  the  erection  of  fences  across  the  sec- 
tion line  or  prior  to  the  commencement  of 
this  prosecution.  All  that  he  claims  and 
asks  to  be  considered  as  a  valid  defense  to 
this  action  occurred  subsequent  to  the  build- 
ing of  the  fences  by  him  across  the  section 
lines  and  subsequent  to  the  commencement 
of  this  prosecution.  None  of  the  matters 
pleaded  as  a  defense  existed  at  the  time  of 
the  commencement  of  the  prosecution ;  and, 
while  the  defendant  may  have  thought  that 
a  stock  district  would  and  should  be  estab- 
lished out  of  the  land  embraced  within  the 
fences,  and  while  it  was  undoubtedly  his  in- 
tention to  permit  the  lawful  authorities  to 
designate  public  highways  across  said  alleg- 
ed stock  district,  yet  nevertheless  it  was  his 
duty  to  have  said  district  designated  for  pub- 
lic highways  before  any  fences  were  built 
by  him  across  any  section  line  highways. 

It  was  clearly  the  intention  of  the  Legis- 
lature by  the  enactment  of  chapter  61,  Ses- 
sion Laws  1913,  to  permit  the  establishment 
of  grazing  districts  of  rough  lands  unsuitable 
for  cultivation  and  to  permit  the  erection 
and  maintenance  of  fences  across  section 
lines  only  in  cases  where  the  owner  or  lessee 
of  such  grazing  districts  permits  public  roads 
to  be  run  anywhere  across  said  district  desig- 
nated by  the  road  overseer,  or  the  township 
board,  county  commissioners,  or  other  offi- 
cials legally  authorized  to  designate  public 
highways. 

It  was  clearly  not  the  intention  of  the  Leg- 
islature to  permit  the  owner  or  lessee  of  such 
lands  upon  his  own  initiative  to  fence  up 
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section  line  highways  in  this  state  without 
the  permission  of  the  lawful  authorities  for 
the  establishment  of  highways  across  said 
district  at  other  points,  and  for  the  erection 
and  maintenance  of  gates  in  said  fences  at 
points  where  said  highways  intersect  the 
same  under  the  direction  and  supervision  of 
the  official  authorized  to  establish  and  main- 
tain public  highways.  The  action  of  the 
county  commissioners  in  subsequently  desig- 
nating the  land  herein  inclosed  as  grazing 
district  forms  no  valid  defense  to  the  defend- 
ant's action  in  unlawfully  fencing  the  sec- 
tion line  highways  prior  to  the  establishment 
of  such  grazing  district 

The  defense  interposed  therefore  was  not 
well  founded  in  law,  and  evidence  tending 
to  establish  the  same  was  properly  rejected 
by  the  trial  court,  and  as  no  other  defense 
was  interposed,  but  defendant  admitted  the 
constructing  and  maintaining  of  fences 
across  said  section  line  as  alleged  in  the  in- 
formation, his  conviction  was  proper,  and 
clearly  sustained  by  the  evidence,  and  is  not 
contrary  to  law. 

The  judgment  is  affirmed. 

DOYLE,  P.  J,  and  ARMSTRONG,  J.,  con- 
cur. 


(16  Okl.  Cr.  683) 

DUNCAN  v.  STATE.   (No.  A-2904.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  21, 1919.) 

Appeal  from  County  Court,  Ellis  County; 
S.  A.  Miller,  Judge. 

Donald  Duncan  waa  convicted  of  the  offense 
of  obstructing  a  public  highway,  and  sentenced 
to  pay  a  fine  of  $5  and  the  costs  of  the  action, 
and  he  appeals.  Affirmed. 

O.  B.  Leedy,  of  Arnett,  for  plaintiff  in  error. 
S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Donald 
Duncan,  was  convicted  in  the  county  court  of 
Ellis  county  of  the  offense  of  obstructing  a 
public  highway,  described  in  the  information  as 
follows: 

"The  section  line  highway  running  east  and 
west  between  section  5  and  8,  in  township  18, 
north  of  range  22,  West  Indian  meridian,  in 
Ellis  county,  state  of  Oklahoma,  at  a  point  at 
and  near  the  point  where  the  half  section  line, 
running  north  and  south  across  said  sections 
crosses  said  section  line  highway,"  etc. 

A  trial  was  had  before  the  court,  and  punish- 
ment assessed  at  a  fine  of  S5  and  the  costs  of 
the  prosecution.  From  said  judgment  of  con- 
viction an  appeal  has  been  taken  to  this  court. 

The  questions  involved  are  identical  with  those 
raised  in  the  appeal  of  this  plaintiff  in  error 
in  case  No.  2884,  181  Pac  736,  this  day  de- 
cided adversely  to  the  contentions  of  plaintiff 
in  error..  For  the  reasons  stated  in  that  opin- 
ion, the  judgment  is  affirmed. 


GOODRICH  739 
P.) 

DUNCAN  v.  STATE.   (No.  A-2906.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  21,  1919.) 

Appeal  from  County  Court,  Ellis  County; 
S.  A.  Miller,  Judge. 

Donald  Duncan  was  convicted  of  the  offense 
of  obstructing  a  public  highway,  and  sentenced 
to  pay  a  fine  of  $5  and  the  costs  of  the  action, 
and  he  appeals.  Affirmed. 

O.  B.  Leedy,  of  Arnett,  for  plaintiff  in  error. 
S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Donald 
Duncan,  was  convicted  in  the  county  court  of 
Ellis  county  of  the  offense  of  obstructing  a 
public  highway,  described  in  the  information  as 
follows: 

"The  section  line  highway  running  east  and 
west  between  sections  4  and  5  on  the  north  and 
sections  8  and  9  on  the  south,  in  township  18, 
north  of  range  22  West  Indian  meridian  in 
Ellis  county,  Oklahoma,  at  and  near  the  point 
common  to  said  tactions  4,  6,  8,  and  9,"  etc. 

A  trial  was  had  before  the  court,  and  punish- 
ment assessed  at  a  fine  of  $5  and  the  costs  of 
the  prosecution.  From  said  judgment  of  con- 
viction an  appeal  has  been  taken  to  this  court. 

The  questions  involved  are  identical  with 
those  raised  in  die  appeal  of  this  plaintiff  in 
error  in  case  No.  2884,  181  Pac.  736,  this  day 
decided  adversely  to  the  contentions  of  plain- 
tiff in  error.  For  the  reasons  stated  in  that 
opinion,  the  judgment  is  affirmed. 


(56  Mont.  140) 
HANSEN  v.  GOODRICH.   (No.  4006.) 

(Supreme  Court  of  Montana.    June  2,  1919.) 

1.  Judgment  «=>47 9— Collateral  Attack— 
Foreclosure. 

Where  mortgage  foreclosure  proceedings 
were  regular,  court,  having  jurisdiction  of  cause 
of  action  and  defendant  appearing,  ejectment  to 
recover  the  land  will  not  lie  where  based  on 
collateral  attack  of  foreclosure  decree. 

2.  Judgment  <8=»150  —  Opening  Default- 
Filing  Amended  Complaint. 

Default  entered  for  failure  to  answer,  com- 
plaint is  set  aside  by  filing  of  amended  com- 
plaint. 

8.  Pleading  «=>252(1)  —  Demurrer— Confes- 
sion—Amendment. 
Filing  an  amended  complaint  after  demur- 
rer filed  to  original  complaint  confesses  the  de- 


4.  Pleading  «=>252  (2)— Amendment  —  Ef- 
fect. 

When  a  second  amended  complaint  is  serv- 
ed and  filed,  former  pleadings  become  functus 
officio. 
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5.  Judgment  ©3=»106(2)— Default— Amended 
Complaint— Time  fob  Answer. 
Under  direct  provisions  of  Rev.  Codes,  f 
6537,  defendant,  to  avoid  default,  must  answer 
an  amended  complaint  20  days  after  filing  and 
service. 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  Prank  N.  Utter,  Judge. 

Ejectment  by  C.  W.  Hansen  against  Q.  H. 
Goodrich.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  enter  judgment  for  defend- 
ant 

I.  W.  Church  and  Fletcher  Maddox,  both 
of  Great  Falls,  for  appellant 

HOLLOWAY,  J.  This  action  In  eject- 
ment was  brought  to  recover  possession  6f 
land  located  In  Blaine  county,  formerly  in 
Chouteau  county.  It  is  alleged  In  the  com- 
plaint that  Sarah  A.  Hansen  (nee  Cook) 
owned  the  land  at  the  time  of  her  death; 
that  plaintiff,  as  one  of  her  heirs  at  law, 
succeeded  to  an  undivided  half  interest  there- 
in; that  defendant,  on  the  5th  day  of  March, 
1905,  wrongfully  ousted  Sarah  A.  Cook,  and 
still  wrongfully  withholds  possession  from 
plaintiff  and  his  cotenant.  Defendant  by 
answer  denied  the  plaintiffs  ownership  or 
right  to  possession  and  any  wrongful  ouster, 
and  as  an  affirmative  defense  set  forth  that 
Sarah  A.  Hansen,  then  Sarah  A.  Cook,  the 
owner  of  the  premises  in  question,  mort- 
gaged the  same  to  defendant  to  secure  an  in- 
debtedness; that  she  defaulted  in  payment 
of  the  mortgage  debts,  that  defendant  insti- 
tuted an  action  to  foreclose  the  mortgages; 
that  such  proceedings  were  had  therein  that 
a  decree  of  foreclosure  was  duly  given  and 
made,  an  order  of  sale  issued,  and  the  prop- 
erty sold  after  due  notice  given;  that  de- 
fendant became  the  purchaser  at  the  sale; 
that  a  certificate  of  sale  was  delivered  to 
him;  that  the  period  of  redemption  expired; 
that  the  property  was  not  redeemed;  and 
that  he  took  possession  by  virtue  of  such  pro- 
ceedings. The  reply  admits  the  execution 
and  delivery  of  the  notes  and  mortgages,  the 
institution  of  the  foreclosure  suit  and  the 
proceedings  taken  thereunder,  but  alleges 
that  the  district  court  was  without  Jurisdic- 
tion of  the  subject-matter  of  the  suit  and  of 
the  person  of  Sarah  A.  Hansen,  and  was 
without  Jurisdiction  to  render  the  decree  of 
foreclosure,  and  that  the  proceedings  there- 
in were  and  are  null  and  void.  The  trial 
court,  without  Indicating  any  infirmities  in 
the  proceedings  in  the  foreclosure  suit,  held 
that  the  court  in  which  that  suit  was  prose- 
cuted was  without  jurisdiction,  and  rendered 
Judgment  for  plaintiff  herein,  from  which 
defendant  prosecuted  this  appeal 

The  record  discloses  these  facts:  The  fore- 
closure suit  was  instituted  in  the  district 


court  of  Chouteau  county  in  which  county 
the  land  was  situated;  that  personal  service 
of  summons  was  made  upon  Sarah  A.  Han- 
sen on  June  17,  1902;  that  on  July  8th  her 
default  was  entered;  that  on  the  same  day 
an  amended  complaint  was  served  and  filed; 
that  on  July  22d  Mrs.  Hansen  filed  a  de- 
murrer to  the  amended  complaint  and  there- 
after, on  September  29th,  secured  from  the 
court  an  order  granting  her  until  October 
13th  to  answer;  that  on  October  18th  a  second 
amended  complaint  was  served  and  filed,  and 
on  November  10th  the  default  of  Mrs.  Han- 
sen for  want  of  an  appearance  was  entered; 
that  on  November  17th  proof  was  adduced, 
and  the  decree  of  foreclosure  duly  given  and 
made;  that  on  November  25th  an  order  of 
sale  was  issued;  that  the  property  was  duly 
noticed  for  sale  and  sold  to  defendant  Good- 
rich on  December  22d;  that  a  certificate  of 
sale  was  delivered  to  the  purchaser  and  duly 
recorded;  and  that  thereafter,  on  March 
6,  1905,  a  sheriffs  deed  was  executed  and 
delivered  to  Goodrich.  The  respondent  has 
not  appeared  in  this  court  and  we  are  not 
advised  as  to  the  defects  which  it  was  claim- 
ed in  the  trial  court  vitiated  the  decree  of 
foreclosure. 

Counsel  for  appellant  suggest  in  their  brief 
that  the  contention  below  was  that  since 
Mrs.  Hansen's  demurrer  to  the  first  amended 
complaint  was  never  disposed  of  by  the  court 
she  was  not  In  default,  and  the  court  was 
not  authorized  to  render  the  decree  against 
her. 

[1]  The  proceedings  taken  in  the  fore- 
closure suit  appear  to  be  regular.  The  court 
had  jurisdiction  of  the  subject-matter— the 
foreclosure  of  the  mortgages  upon  lands  lo- 
cated In  the  county  where  the  suit  was  in- 
stituted— and  Jurisdiction  of  the  person  of 
Mrs.  Hansen  by  reason  of  personal  service 
of  summons  upon  her  and  her  general  ap- 
pearance In  the  action. 

[2-4]  The  effect  of  filing  the  first  amended 
complaint  was  to  set  aside  the  default  which 
was  entered  on  July  8th.  21  R.  C.  L.  589. 
The  effect  of  filing  the  second  amended  com- 
plaint was  to  confess  the  demurrer  to  the 
first  amended  complaint  31  Cyc  468.  When 
the  second  amended  complaint  was  served 
and  filed,  the  former  pleadings  became  func- 
tus officio  (Ben  Kress  Nursery  Co.  v.  Oregon 
Nursery  Co.,  45  Mont  494, 124  Pac.  475),  and 
Mrs.  Hansen  was  required  to  answer  within 
20  days,  in  the  absence  of  any  extension  of 
the  statutory  time  to  plead. 

[6]  It  is  further  suggested  that  the  trial 
court  was  apparently  Influenced  by  language 
contained  In  the  opinion  of  this  court  in 
Gettings  v.  Buchanan,  17  Mont  581,  44  P«c 
77.  in  that  case,  however,  the  attack  upon 
the  Judgment  was  direct  while  in  this  case 
it  is  collateral.  In  that  case  the  court  did 
not  hold  that  the  answer  to  the  original  com- 
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plaint  served  as  an  appearance  to  the  amend- 
ed complaint,  but  intimated  that  it  might 
bare  bad  that  effect  but  for  the  order  se- 
cured granting  time  to  plead  to  the  amend- 
ed complaint  The  statute  in  force  when  the 
judgment  was  rendered  In  the  Gettings  Case 
was  somewhat  different  from  the  statute 
which  governed  the  proceedings  in  the  fore- 
closure suit  of  Goodrich  v.  Hansen  et  al. 
Section  6537,  Revised  Codes,  in  force  when 
the  foreclosure  proceedings  were  pending, 
provides: 

"If  the  complaint  is  amended  a  copy  of  the 
amendments  must  be  filed,  or  the  court  mar 
in  its  discretion  require  the  complaint  as  amend- 
ed to  be  filed  and  a  copy  of  the  amendments,  or 
amended  'complaint  most  be  served  upon  defend- 
ants affected  thereby.  The  defendant  must  an- 
swer the  amendment  or  complaint  as  amended 
within  twenty  days  after  service  thereof  or 
snch  other  time  as  the  court  may  direct  and 
judgment  by  default  may  be  entered  upon  fail- 
ure to  answer  as  in  other  cases." 

This  language  is  too  plain  to  admit  of  the 
application  of  rules  of  construction.  When 
the  second  amended  complaint  was  served 
upon  Mrs.  Hansen  and  filed  in  court,  she 
was  required  to  answer  it  within  20  days, 
and  failing  to  do  so,  her  default  was  properly 
entered. 

We  fail  to  discover  any  defects  in  the  fore- 
closure proceedings  which  would  subject  the 
decree  to  collateral  attack.  Upon  the  undis- 
puted facts  disclosed  by  the  record  the  court 
should  have  found  for  defendant 

The  judgment  is  reversed,  and  the  cause 
Is  remanded  to  the  district  court,  with  di- 
rections to  enter  judgment  for  defendant 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  COOPER,  J.,  concur. 


(92  Or.  681) 

herr  v.  McAllister  et  at 

(Supreme  Court  of  Oregon.  June  17, 1019.) 

1.  Specific  PkbfobmXnce  $=>121(1)— Pabox 
Contract — Satisfactory  Proof. 

Where  the  contract  rests  wholly  in  parol 
and  the  alleged  promisor  is  dead,  courts  should 
demand  clear  and  satisfactory  proof  of  the 
terms  of  the  agreement  and  its  strict  perform- 
ance by  the  promisee. 

2.  Wills  «=>58(2>— Contract  bt  Testatob 
to  Convey  in  Consideration  or  Services 
—Evidence. 

Evidence  held  insufficient  to  establish  an 
oral  contract  by  which  testator  promised  to  con- 
vey property  to  plaintiff  in  consideration  of 
services  in  keeping  house  for  him  until  his 
death;  it  appearing  that  she  was  fully  com- 
pensated for  her  services. 


In  Banc 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Suit  by  Minnie  Herr  against  Reece  McAl- 
lister and  others.  From  decree  rendered, 
plaintiff  appeals.  Affirmed. 

The  plaintiff  alleges  that  the  defendants 
are  the  heirs  and  devisees  under  the  last 
will  of  D.  A.  McAllister,  deceased,  which 
was  executed  on  January  11,  1013,  by  which 
he  bequeathed  all  of  his  property  to  the,  de- 
fendants, except  lot  16  in  block  2  of  Grandy's 
Second  addition  to  La  Grande,  that  D.  A. 
McAllister  died  In  April,  1018,  and  that  un- 
der the  terms  of  his  will  his  son,  Reece  Mc- 
Allister, one  of  the  defendants,  was  appoint- 
ed executor  of  the  estate.  The  complaint 
avers  that  during  the  year  1014,  and  for  a 
long  time  prior  thereto,  the  testator  was  the 
owner  of  the  above-described  real  property 
in  La  Grande;  that  in  November  of  that 
year  he  was  living  in  the  house  of  the  said 
premises,  and  the  plaintiff  "was  taking  care 
of  the  house  and  home  of  said  deceased,  and 
had  been  so  engaged  for  about  one  year"; 
that  about  that  time  the  deceased  "entered 
into  an  agreement  with  the  plaintiff,  and  in 
consideration  of  what  she  had  previously 
done  for  said  testator  and  that  she  would 
look  after  him  and  care  for  him  and  make 
him  a  home  thereafter  during  the  remainder 
of  his  life,  he  would  and  did  give  her,  the 
plaintiff  herein,  the  said  described  premises 
and  the  house  situated  thereon,  togethei  with 
the  furnishings  therein,  for  her  care,  labor, 
and  attention  in  making  him  a  home,  which 
she  had  already  done  and  which  she  was  to 
continue  to  do";  that  plaintiff  accepted  his 
proposition  and  agreed  to  make  a  home  and 
care  for  him  and  keep  house  for  him  until 
his  death. 

It  is  further  alleged  that  the  deceased  was 
to  make  certain  improvements  in  and  around 
the  house,  pay  the  taxes,  keep  the  property 
in  good  repair  during  his  life,  and  fur- 
nish provisions  for  the  plaintiff  and  her  two 
children,  as  a  part  of  the  consideration  of  the 
agreement  between  them;  that  pursuant  to 
the  alleged  contract  the  plaintiff  entered  into 
possession  of  the  premises  and  assumed  con- 
trol and  has  remained  in  possession  of  the 
same  continuously,  and  was  In  possession  at 
the  time  of  the  death  of  D.  A.  McAllister; 
that  she  made  a  home  for  him  and  in  all  re- 
spects kept  and  performed  her  part  of  the 
contract;  that  at  the  time  the  alleged  agree- 
ment was  made  it  was  understood  that  the  de- 
ceased was  to  make  out  the  proper  papers  to 
give  her  title  to  the  premises;  and  that  about 
June  7, 1015,  he  did  draw  a  codicil  to  his  will 
to  that  effect  but  the  said  codicil  does  not 
appear  to  be  attached  to  the  will  and  cannot 
be  found. 

It  is  alleged  that  the  agreement  has  been 
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carried  out  by  both  parties,  except  that  the 
deceased  failed  and  neglected  to  attach  said 
codicil  so  the  same  can  be  found,  or,  If  he  so 
attached  it,  the  same  has  disappeared  or  has 
failed  to  come  within  the  hands  of  the  de- 
fendants in  this  cause;  that  the  defendants 
have  refused  to  give,  deed,  or  allow  plaintiff 
the  property  In  accord  with  the  alleged 
agreement;  and  that  she  was  led  to  believe, 
and  did  believe,  that  the  proper  papers  had 
been  executed  by  D.  A.  McAllister,  and  was 
not  aware  that  they  had  not  been  so  exe- 
cuted until  after  his  death. 

The  plaintiff  prays  that  the  alleged  con- 
tract be  specifically  performed,  and  that  she 
be  decreed  to  be  the  owner  of  said  lot  in  said 
block  In  the  city  of  La  Grande,  with  the 
house  thereon  and  the  furnishings  therein. 

The  defendants  specifically  deny  each  and 
every  allegation  of  the  complaint,  and  allege 
•that  the  plaintiff  was  hired  by  D.  A.  McAl- 
lister as  housekeeper,  and  was  fully  paid  the 
agreed  and  reasonable  compensation  for  said 
service,  by  said  D.  A.  McAllister,  in  money, 
board,  provisions,  clothing,  lodging,  and  main- 
tenance." The  plaintiff  denies  the  new  mat- 
ter in  the  answer. 

After  a  trial  the  court  made  findings  of 
fact  to  the  effect  that  the  defendants  are  the 
heirs  at  law  of  D.  A.  McAllister,  deceased; 
that  during  his  life  the  latter  was  the  owner 
of  the  lot  in  question;  that  there  was  never 
any  agreement  "to  convey  said  property  to 
the  plaintiff  or  to  give  the  same  to  her,  al- 
though the  said  D.  A.  McAllister  at  one  time 
Intended  to  give  said  real  property  to  the 
plaintiff,  but  he  later  changed  his  mind  and 
decided  not  to  give  said  property  to  her." 
The  court  further  found: 

"The  plaintiff  received  a  large  share  of  her 
board  and  that  of  her  children,  and  the  house 
rent  for  same,  from  Mr.  McAllister  in  consid- 
eration of  her  services,  and  was  fully  and  am- 
ply repaid  for  her  services  by  the  support  which 
her  children  and  herself  received  at  the  hands 
of  Mr.  McAllister.  *  •  •  That  plaintiff  did 
not  enter  into  possession  of  said  premises,  and 
there  was  no  change  in  possession  of  said  prem- 
ises. The  plaintiff  came  to  said  premises  as  a 
housekeeper,  and  there  was  no  exclusive  pos- 
session of  said  premises  by  the  plaintiff." 

Based  upon  these  findings  and  the  conclu- 
sions of  law  thereon,  the  trial  court  rendered 
a  decree  that  the  suit  be  dismissed,  and  that 
neither  party  recover  costs,  from  which  the 
plaintiff  appeals,  claiming  that  the  court  com- 
mitted error  in  its  findings  of  fact  and  that 
she  should  have  a  decree  as  prayed  for  In 
her  complaint 

R.  J.  Kitchen,  of  La  Grande,  for  appellant. 
R.  J.  Green,  of  La  Grande,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  deceased,  D.  A.  McAllister,  fa- 
miliarly known  as  "Bud,"  was  an  old,  prom- 


inent resident  of  Union  county,  and  the  own- 
er of  considerable  property  exclusive  of  the 
town  lot  in  controversy.  For  some  time  prior 
to  his  death,  with  his  wife  he  had  resided 
upon  the  lot,  and  it  was  their  home. 

On  account  of  his  wife's  sickness,  the 
plaintiff  was  employed  by  them  to  do  the 
work  around  the  house  and  to  take  care  of 
Mrs.  McAllister.  To  regain  her  health,  D.  A. 
McAllister  took  his  wife  to  California,  where 
she  died,  and  was  brought  back  to  La  Grande 
for  burial 

The  plaintiff  had  throe  boys,  two  of  whom 
were  twins  about  the  age  of  10  years,  and 
the  other  about  23  years  of  age.  After  the 
death  of  the  testator's  wife,  the  plaintiff 
with  her  minor  children  continued  to  live  at 
the  McAllister  home  and  performed  the  same 
kind  of  household  duties  that  she  did  prior  to 
the  death  of  Mrs.  McAllister. 

It  appears  from  the  testimony  that  the 
home  was  of  the  probable  value  of  about  $3,- 
000,  and  that  It  had  a  rental  value  of  about 
|25  per  month.  The  plaintiff  admits  that 
for  the  period  of  about  three  months  after 
Mrs.  McAllister's  death  there  was  no  specific 
agreement  between  her  and  D.  A.  McAllister 
concerning  the  home  place,  but  contends  that 
In  November,  1914,  the  oral  agreement  was 
made  by  which  "he  would  and  did  give  her" 
the  home  in  consideration  of  what  she  had 
done  and  what  "she  was  to  continue  to  do" 
in  taking  care  of  and  keeping  house  for  him 
until  his  death,  and  that  she  accepted  the 
proposition  and  performed  her  part  of  the 
agreement,  and  that  In  compliance  therewith 
"Uncle  Bud"  paid  the  water  rent  and  light 
bills  and  the  taxes  on  the  home  property 
which  were  assessed  in  his  name,  that  be 
failed  and  neglected  to  give  her  the  property 
during  his  lifetime,  and  that  the  defendants 
refuse  to  carry  out  the  agreement  It  appears 
that  the  plaintiff  and  her  two  minor  children 
had  a  home,  and  that  "Uncle  Bud"  purchased 
and  paid  for  at  least  some  of  the  provisions 
which  they  consumed,  and  made  some  im- 
provements upon  the  property.  For  this  he 
received  nothing  but  his  board  and  some  little 
personal  care  and  attention  from  the  plaintiff. 

There  is  no  claim  that  any  deed  was  ever 
executed  or  that  there  was  any  written  con- 
tract. The  deceased  executed  his  last  will  on 
January  11,  1915,  In  and  by  which  he  de- 
vised all  his  property  to  the  defendants,  "ex- 
cept lot  16  in  block  2  in  G randy's  Second  ad- 
dition to  La  Grande,  Oregon,  which  property 
Is  not  included  in  this  will." 

There  is  testimony  tending  to  show  that  on 
June  7,  1915,  Attorney  J.  P.  Rusk,  at  the  re- 
quest of  the  deceased,  prepared  a  codicil  to 
the  will  In  and  by  which  the  property  in  ques- 
tion would  have  been  devised  to  the  plaintiff. 
The  original  will  consisted  of  two  typewritten 
sheets  of  paper,  the  first  of  which  was  signed 
by  the  deceased,  and  the  second  by  the  wit- 
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n esses.  The  same  was  in  the  bank  across  the 
street  from  the  attorney's  office,  and  Mr. 
Rusk  testifies  that  he  delivered  the  codicil  to 
Mr.  McAllister  and  advised  him  that  to  make 
it  effective  it  would  be  necessary  to  attach 
it  to  and  make  it  a  part  of  the  will  itself,  bnt 
there  is  nothing  to  show  or  indicate  that  the 
codicil  was  ever  attached  to  or  made  a  part 
of  the  original  will,  or  what  was  ever  done 
with  the  codicil  after  it  was  delivered  to  Mr. 
McAllister. 

While  it  may  be  true  that  at  one  time  Mr. 
McAllister  did  intend  that  the  plaintiff  should 
have  the  property  in  question  at  his  death, 
as  evidenced  by  the  preparation  of  the  codi- 
cil, the  fact  remains  that  there  Is  no  evidence 
that  such  intention,  if  any,  was  ever  carried 
into  execution,  or  that  the  codicil  was  ever 
attached  to  or  became  a  part  of  the  original 
will. 

The  plaintiff  claimed  and  testified  that  at 
the  time  of  the  execution  of  the  alleged  oral 
agreement  she  entered  into  and  took  posses- 
sion of  the  property,  but  she  does  not  say  how 
or  in  what  manner  she  took  possession,  and 
there  is  no  testimony  of  any  eviction  or  oust- 
er, that  there  was  ever  any  change  of  posses- 
sion, that  she  had  any  other  possession  after 
the  alleged  oral  agreement  than  she  had  be- 
fore, that  the  deceased  ever  intended  to  sur- 
render or  part  with  his  property,  or  that  he 
conveyed  or  ever  did  intend  to  convey  or 
part  with  the  title  to  the  property  during  his 
lifetime.  On  this  question  the  facts  are  very 
similar  to  those  in  Brown  v.  Lord,  7  Or.  802, 
814,  where  this  court  said: 

"He,  to  all  appearances,  exercised  as  much 
authority  and  control  after  as  he  did  before  the 
alleged  contract  He  maintained  and  supported 
himself  and  his  wife  ont  of  his  own  means,  and 
no  one  could  detect  any  change  in  the  condition 
of  his  affairs  which  would  lead  him  to  suppose 
that  the  old  gentleman  had  ceased  to  be  the 
owner  of  the  house  in  which  he  had  lived  so 
long.  We  think  the  possession  of  the  premises 
by  the  respondent  under  the  alleged  parol  agree- 
ment is  not  sufficient  to  take  this  case  out  of 
the  operation  of  the  statute." 

[1]  The  only  evidence  of  the  parol  contract 
is  the  testimony  of  the  plaintiff  as  to  an  al- 
leged conversation  which  she  claims  to  have 
had  with  the  deceased.  The  law  on  this  class 
of  testimony  is  well  stated  by  Mr.  Justice  Mc- 
Bride  in  the  opinion  in  Hawkins  v.  Doe,  60 
Or.  437,  441,  119  Pac  754,  756  (Ann.  Cas. 
1914A,  765): 

"Where  the  contract  rests  wholly  in  parol, 
and  the  alleged  promisor  is  dead,  courts  should 
demand  clear  and  satisfactory  proof  of  the  terms 
of  the  agreement,  and  its  strict  performance  by 
the  promisee.  Such  cases  furnish  abundant  op- 
portunity for  the  perpetration  of  those  frauds 
which  it  was  the  object  of  the  statute  to  pre- 
vent by  requiring  the  contract  to  be  reduced 
to  writing." 


On  page  446  of  60  Or.,  page  757  of  119  Pac. 
(Ann.  Cas.  1914A,  765): 

"Our  statute  requires  the  judge  presiding  at 
jury  trials  to  instruct  them  that  evidence  of 
the  oral  admission  of  a  party  should  be  viewed 
with  caution  (section  868,  L.  O.  L.),  and,  if  this 
is  the  rule  as  to  admissions  of  parties  living 
and  able  to  explain  their  language  and  meaning, 
with  how  much  greater  force  should  it  apply 
when  the  evidence  is  directed  to  the  alleged  dec- 
larations of  one  whose  lips  are  sealed  in  death, 
and  to  establish  a  contract  which  the  law  re- 
quires to  be  in  writing." 

[2]  There  is  a  mass  of  testimony  as  to  the 
value  of  the  services  which  were  rendered  by 
the  plaintiff  to  the  deceased,  but  when  we 
take  into  consideration  the  fact  that  the 
plaintiff  and  her  children  had  a  home,  that 
the  deceased  paid  the  taxes,  the  light  and 
water  bills,  bought  at  least  some  of  the  pro- 
visions for  all  of  them,  and  received  nothing 
but  his  board  and  ordinary  care  and  atten- 
tion, we  agree  with  the  trial  court  that  the 
plaintiff  was  fully  compensated  for  her  serv- 
ices. As  a  matter  of  fact  we  are  convinced 
from  the  testimony  that  it  was  the  under- 
standing and  agreement  between  them  that 
one  claim  was  to  offset  the  other,  and  that 
there  never  was  any  contract  by  which  the 
deceased  promised  or  agreed  to  convey  the 
home  property  to  the  plaintiff. 

The  legal  contentions  of  plaintiff's  counsel 
are  sound,  but  they  are  not  sustained  by  the 
evidence. 

The  decree  is  affirmed,  without  costs  to 
either  party. 


(92  Or.  600) 

HAGER  v.  CLATSOP  COUNTY  et  al. 

(Supreme  Court  of  Oregon.    June  24,  1919.) 

Taxation   <8=>733  —  Delinquent   Taxes  — 
Purchase  and  Sale  by  County— Title  of 
Purchaser— Taxes  Satisfied. 
Under  the  statutory  scheme  for  collection 
of  delinquent  taxes  as  embodied  in  L.  O.  L.  U 
3713,  8717,  3718,  as  amended  by  Laws  1913,  c 
184,  purchaser  at  sale  by  county  of  land  it 
had  bought  for  taxes  of  one  year  takes  it  dis- 
charged of  all  subsequent  taxes,  certificates  of 
delinquency  for  which  had  been  issued  to  the 
county,  and  subject  only  to  taxes  of  the  cur- 
rent year ;  that  is,  the  year  in  which  the  sale  is 
made. 

Department  1. 

Appeal  from  Circuit  Court,  Clatsop  County; 
J.  A.  Kakin,  Judge. 

Suit  by  Mary  Ward  Hager,  administratrix 
of  B.  L.  Ward,  deceased,  substituted  for  B. 
L.  Ward,  against  Clatsop  County  and  anoth- 
er. Decree  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 


<8=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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In  effect,  this  Is  a  suit  to  quiet  the  plain- 
tiff's title  In  certain  lands  In  Clatsop  coun- 
ty. Without  quoting  the  pleadings  in  extenso, 
it  Is  sufficient  to  say  that  the  state,  county, 
and  general  municipal  taxes  were  duly  as- 
sessed against  these  lands  for  the  year  1909. 
No  part  of  the  taxes  having  been  paid,  certifi- 
cates of  delinquency  were  issued  to  Clatsop 
county  on  December  S,  1914.  On  June  5, 1915, 
the  county  instituted  proceedings  in  the  cir- 
cuit court  to  foreclose  the  certificates,  which 
resulted  In  a  final  decree,  of  date  September 
7,  1915,  directing  a  sale  of  the  lands  for  the 
satisfaction  of  the  delinquency  evidenced  by 
the  certificates.  On  October  26,  1915,  at  a 
sale  under  execution  Issued  on  the  decree  the 
land  was  sold  to  Clatsop  county.  On  July  18, 
1916,  in  pursuance  of  the  statute,  the  coun- 
ty court  directed  the  sheriff  to  publish  notice 
that  he  would  sell  the  lands  thus  acquired  by 
the  county,  on  October  19,  1916,  to  the  high- 
est bidder  for  cash  at  the  time  and  place 
named  in  the  notice.  As  a  result,  the  lands 
were  sold  to  B.  L.  Ward,  the  original  plaintiff 
herein,  and  a  deed  was  executed  by  the  sher- 
iff as  of  the  date  of  sale  and  delivered  to 
Ward.  Taxes  had  been  levied  against  the 
land  for  each  of  the  years  subsequent  to 
1909,  up  to  and  inclusive  of  the  year  1915. 

As  no  one  else  applied  for  a  certificate  of 
delinquency,  such  certificates  were  Issued  to 
the  county  court  for  the  year  1910,  and  on 
January  16, 1916,  the  county  Instituted  a  suit 
to  foreclose  them  and  obtained  a  decree  of 
foreclosure  on  July  8, 1916.  An  execution  Is- 
sued upon  the  decree  last  named,  and  at  this 
point  in  the  history  of  the  transactions  the 
plaintiff  began  this  suit  to  restrain  the  sale 
under  the  last  decree  and  to  quiet  his  title 
to  the  property. 

The  contention  of  the  plaintiff  is,  that  the 
sale  of  the  land  to  him  by  the  county,  fol- 
lowed by  its  conveyance,  automatically  sat- 
isfied and  discharged  all  of  the  taxes  against 
the  premises,  except  those  current  at  the  date 
of  sale.  On  the  other  hand,  the  contention 
of  the  county  is  that  the  only  tax  affected 
was  that  of  1909.  The  court  rendered  a  de- 
cree In  favor  of  the  plaintiff  according  to  his 
prayer,  and  the  defendant  county  and  Its 
sheriff  have  appealed. 

O.  C.  Fulton,  of  Astoria  (Edw.  C.  Judd, 
Dist.  Atty.,  and  O.  C.  &  A.  C.  Fulton,  all  of 
Astoria,  on  the  briefs),  for  appellants. 

J.  Q.  A.  Bowlby,  of  Astoria,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  According  to  the  statutory  scheme 
for  the  collection  of  delinquent  taxes,  as  em- 
bodied In  chapter  8,  title  28,  L.  O.  L.,  and  the 
amendment  thereto  as  set  forth  in  chapter 
184,  Laws  1913,  at  the  expiration  of  a  certain 
time  after  taxes  become  delinquent,  on  the 
application  of  any  individual,  it  shall  be  the 


duty  of  the  sheriff  to  Issue  certificates  of  de- 
linquency against  the  property  containing  cer- 
tain details  respecting  the  amount  of  tax  and 
interest  due  and  the  name  of  the  owner  to 
whom  the  same  Is  assessed,  and  other  par- 
ticulars, and  this  certificate)  constitutes  a 
lien  upon  the  realty  mentioned  therein.  At 
any  time  after  the  expiration  of  three  years 
from  the.  first  date  of  delinquency  of  any 
tax  Included  in  such  certificate,  the  bolder 
may  institute  proceedings  for  the  foreclosure 
of  the  same.  It  is  the  duty  of  a  private  per- 
son holding  a  certificate  of  the  sort  to  pay  all 
the  taxes  which  have  been  assessed  against 
the  property  both  before  and  after  its  issu- 
ance, failing  in  which  he  will  forfeit  his  cer- 
tificate to  any  subsequent  certificate  holder, 
so  that  at  the  suit  of  a  private  person  the  de- 
cree of  foreclosure  will  Include  all  taxes,  of 
whatsoever  kind  which  he  has  paid.  If  no 
one  applies  for  certificates  of  delinquency,  the 
sheriff  is  required  to  issue  such  certificates 
from  time  to  time  to  the  county,  but  unlike 
the  duty  to  pay  all  taxes,  which  is  enjoined 
upon  a  private  person,  there  Is  no  obligation 
on  the  part  of  the  county  to  pay  any  delin- 
quent taxes.  The  county  also  may  bring 
suit  to  foreclose  the  delinquency  certificates 
issued  to  it  by  the  sheriff,  and,  in  the  absence 
of  other  bidders  at  a  sale  on  execution  issued 
upon  such  decree  of  foreclosure,  the  county 
automatically  becomes  the  bidder  for  the 
whole  of  the  tract  for  the  face  of  the  decree, 
and  the  property  is  struck  off  to  it 
Section  8713,  L.  O.  I*,  reads  thus: 

"No  claims  shall  ever  be  allowed  against  the 

county  in  favor  of  any  municipality,  school 
district  road  district  or  other  taxing  district 
for  taxes  levied  on  property  acquired  by  the 
county  by  tax  deed  under  the  provisions  of  this 
act  but  all  taxes  shall  at  the  time  of  deeding 
said  property  be  thereby  canceled:  Provided, 
that  the  proceeds  of  any  sale  of  any  property 
acquired  by  the  county  by  tax  deed  shall  be 
justly  apportioned  to  the  various  funds  existing 
at  the  date  of  the  sale  in  the  territory  in  which 
such  property  is  located,  according  to  the  tax 
levies  of  the  year  last  in  process  of  collection." 

Under  section  8717  It  is  required  that  in 
pursuance  of  an  order  of  the  county  court 
there  shall  be  held  annually  a  sale  of  lands — 

"theretofore  bid  in  for  taxes  by  such  county 
or  any  public  corporation  therein,  and  to  which 
such  county  or  any  such  public  corporation  shall 
have  acquired  title,  as  provided  by  the  laws 
heretofore  In  force  or  as  provided  in  this  act" 

These  words  appear  In  the  act  of  1907. 
They  are  also  employed  in  the  amendatory 
act  of  1913.  Manifestly  the  procedure  there 
outlined  applies,  not  only  to  lands  which  the 
county  bought  In  at  sales  held  before  the  act 
of  1907,  but  as  well  to  buds  acquired  since 
then.  Having  in  mind,  then,  that  we  are 
dealing  with  lands  to  which  the  county  ac- 
quired title  by  purchase  at  its  own  forecto* 
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wire  sale,  we  look  to  the  statute  for  the  effect 
of  a  sale  hy  the  county  of  Its  own  land*  thus 
acquired.  It  Is  said  In  section  3717,  L.  O.  L., 
as  amended  by  chapter  184,  Laws  1913: 

"No  parcel  of  land  shall  be  sold  more  than 
once,  and  the  sale  of  any  parcel  shall  be  con- 
strued to  pass  all  of  the  right,  title  and  inter- 
est of  the  county  or  other  municipality  to  which 
the  same  has  been  sold  by  virtue  of  the  taxes 
for  which  the  same  was  sold,  and  any  subse- 
quent taxes  advanced  by  such  county  or  munici- 
pal corporation,  and  also  all  delinquent  taxes, 
excepting  the  taxes  for  the  current  year,  and 
the  lien  of  subsequent  tax  certificates  to  individ- 
uals," 

Remembering  the  conditions  disclosed  by 
the  record  before  us,  we  note  that  the  county 
had  bought  in  the  land  for  the  taxes  of  1909. 
There  had  been  Issued  to  It  from  time  to  time 
annually  certificates  of  delinquency  for  the 
taxes  of  succeeding  years.  Applying  to  this 
situation  the  provisions  of  the  section  last 
above  quoted,  the  sale  to  the  plaintiff  passed 
all  the  right,  title,  and  interest  of  the  county 
which  it  had  by  virtue  of  the  taxes  for  1909. 
More  than  that,  it  also  passed  the  interest  of 
the  county  by  virtue  of  all  the  subsequent 
taxes,  which  Interest  was  represented  by  the 
subsequent  certificates  of  delinquency.  Still 
further,  it  passed  the  Interest  of  the  county 
as  to  all  delinquent  taxes,  without  other  ex- 
ception than  the  taxes  for  the  current  year, 
which  must  mean  the  taxes  for  1916,  that  be- 
ing the  year  in  which  the  sale  was  made  to 
the  plaintiff,  and  the  further  exception  of  any 
subsequent  delinquent  tax  certificate  issued 
to  some  individual.  It  was  possible  that  for 
any  of  the  years  subsequent  to  1909  any  in- 
dividual might  have  applied  for  a  certificate 
of  delinquency  on  the  realty  Involved.  Upon 
him  would  have  rested  the  obligation  of  pay- 
ing all  manner  of  taxes  under  the  provision 
of  section  3704,  L.  O.  L.  as  amended  by  the 
act  of  1913.  But  no  such  certificate  appears 
in  the  record,  and  hence  the  only  exception  in 
derogation  of  the  title  passed  to  the  purchaser 
by  the  sale  by  the  county  of  the  lands  which 
it  had  obtained  at  its  own  foreclosure  sale 
is  the  tax  current  for  the  year  In  which  the 
sale  was  made  to  the  plaintiff. 

The  same  effect  is  reiterated  in  section 
3718,  L.  O.  L.,  as  amended,  where  it  is  said 
of  deeds  given  to  purchasers  of  land  from  the 
county: 
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"Such  deeds  shall  vest  in  the  put  chasers  ti- 
tle in  fee  thereto,  and  such  title  shall  be  su- 
perior to  any  lien,  claim  or  charge  whatever 
against  such  lands,  except  the  lien  of  tax  cer- 
tificate of  delinquency  issued  to  an  individual, 
subsequent  to  that  for  which  the  land  was  sold, 
and  the  taxes  for  the  current  year." 


Referring  again  to  the  language  of  section 
8717,  We  note  that  "no  parcel  of  land  shall  be 
sold  more  than  •once."  If  the  contention  of 
the  county  is  to  prevail,  it  could  sell  Its  land 
as  many  times  as  it  has  certificates  of  sale, 
and  the  purchaser  could  not  be  certain  wheth- 
er he  would  acquire  title  or  not  If  the  coun- 
ty would  obtain  money  enough  to  cover  the 
taxes  for  all  the  years  of  delinquency,  it 
should  in  its  order  for  sale  under  section  3717 
fix  an  upset  price  at  which  the  bidding  must 
be  started,  and  which  is  equal  to  the  aggre- 
gate of  all  its  demands.  It  seems  not  to  have 
done  so  in  the  present  instance,  and  hence  the- 
title  passed  to  the  plaintiff  at  the  price  which 
he  offered.  It  is  manifest,  also,  that  the  sale 
by  the  county  of  lands  which  it  had  acquired 
at  its  own  foreclosure  sale  must  carry  the 
full  title,  because  it  is  provided  in  section 
3718,  already  quoted,  that  the  proceeds  of  the 
sale  of  such  property  shall  be  apportioned  to 
the  different  funds  existing  at  the  date  of 
sale,  according  to  the  tax  levies  of  the  year 
last  in  process  of  collection.  In  other  words, 
the  different  funds  will  partake  in  the  pro- 
ceeds of  the  sale  pro  rata,  not  according  to 
the  ratio  existing  at  the  time  the  certificate 
of  delinquency  was  issued  or  the  sale  made  to 
the  county,  but  according  to  the  latest  tax 
levy  in  process  of  collection. 

Considering,  therefore,  that  there  can  be 
but  one  sale  of  land  bid  In  by  the  county,  that 
it  passes  all  title  of  the  county  which  it 
holds,  not  only  by  virtue  of  the  sale  to  it,  but. 
by  virtue  of  all  certificates  of  delinquency  Is- 
sued to  it,  and  that  it  cancels  all  taxes  at  the 
time  the  deed  is  issued,  with  the  exceptions 
noted,  it  Is  obvious  that  the  plaintiff  took  ti- 
tle to  the  land  to  the  exclusion  of  all  tax 
claims  whatsoever,  except  those  current  at 
the  date  of  his  deed. 

The  decree  of  the  circuit  court  is  affirmed. 


McBRIDB,  0.  J., 
RIS,  JJ.,  concur. 


and  BENSON  and  HAR- 
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KIRCHOFF  v.  BERNSTEIN  et  aL 

(Supreme  Court  o£  Oregon.  May  27, 1919.) 

L  Attorney  and  Client  «==>  123(1)  —  Spe- 
cial Tbust— Fair  Dealing. 
The  law  requires  that  the  conduct  of  an 
attorney,  when  dealing  with  his  client,  shall  be 
characterised  by  fairness,  honesty,  and  good 
faith. 

2.  Attorney  and  Client  <8=>  12S (2>— Dial- 
ings—Burden  of  Proof. 

When  a  client  challenges  the  fairness  of  a 
contract  made  with  his  attorney,  the  attorney 
has  the  burden  of  showing,  not  only  that  he 
used  no  undue  influence,  bat  also  that  he  gave 
to  his  client  all  the  information  and  advice 
which  it  would  have  been  his  duty  to  give,  if  he 
himself  had  not  been  interested,  and  that  the 
transaction  was  as  beneficial  to  the  client  as 
if  the  latter  had  dealt  with  a  stranger. 

3.  Attorney  and  Client  «=»14S  —  Con* 

TRACTS  FOR  COMPENSATION. 

A  client  is  ordinarily  not  entitled  to  relief 
from  an  agreement  concerning  compensation  to 
be  paid  his  attorney,  unless  he  has  suffered  in- 
jury through  an  abuse  of  confidence  on  the  part 
of  the  attorney. 

4.  Executors  and  Administrators  <S=»111 
(6)lAttornet,8  Fees— Amount. 

An  attorney's  fee  of  $3,500,  allowed  by  the 
county  court  for  services  rendered  to  execu- 
tors of  an  estate  worth  $98,886,  held  reasonable. 

5.  Attorney  and  Client  «=>127— Account- 
ing—Evidence. 

In  an  action  for  an  accounting,  by  the  ad- 
ministrator of  a  deceased  beneficiary  under  an- 
other's will  against  attorneys  who  represented 
such  beneficiary  in  procuring  his  share  under 
the  will,  evidence  held  to  show  that  defendants, 
in  securing  a  compromise  of  a  bona  fide  con- 
test of  the  will,  acted  in  good  faith  and  in*  ac- 
cordance with  instructions  from  the  beneficiary. 

6.  Attorney  and  Client  <8=»127— Account- 
ing—Evidence. 

In  an  action  for  an  accounting,  by  an  ad- 
ministrator of  the  estate  of  a  beneficiary  un- 
der another's  will  against  attorneys  who  had 
represented  such  beneficiary  in  securing  his 
share  under  the  will,  evidence  held  to  show 
that  the  beneficiary  was  not  deceived  about  de- 
fendants acting  as  attorneys  for  the  executors 
of  the  will,  as  well  as  for  such  beneficiary. 

7.  Attorney  and  Client  «=>141— Value  of 
Services— Services  to  Beneficiary  of  Es- 
tate. 

Where  attorneys  for  a  foreign  beneficiary 
kept  him  informed  of  the  proceedings  in  the 
estate,  and  appeared  in  and  settled  a  bona  fide 
contest  of  the  will,  and  forwarded  him  his 
share,  amounting  to  over  $60,000,  in  an  action 
by  the  beneficiary's  administrator  against  such 
attorneys  for  an  accounting,  the  contention  that 
valuable  services  were  not  performed  by  de- 
fendants for  the  beneficiary  individually,  al- 
though they  were  also  attorneys  for  the  es- 
tate's executors,  cannot  be  sustained,  and  for 


such  services  a  fee  of  $3,600,  which  was  ap- 
proved by  the  beneficiary,  was  reasonable. 

Bennett,  J.,  dissenting. 
In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;  George  R.  Bagley,  Judge. 

Suit  by  Fritz  Kirchoff,  as  administrator  of 
Samuel  Kunkel,  deceased,  against  Alexander 
Bernstein  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
dismissed. 

Daniel  Kunkel  died  on  January  17,  1914. 
He  left  an  estate  consisting  of  real  and  per- 
sonal property  of  the  aggregate  value  of 
$98,886.08.  The  real  property  embraced  three 
lots  located  in  Portland.  Two  of  these  lots 
were  worth  $25,000,  and  the  third  lot  wad 
valued  at  $4,500.  The  personal  property  in- 
cluded cash  in  bank  amounting  to  $41,265.28, 
a  secured  promissory  note  which  was  worth 
$27,500,  Its  face  value,  and  other  items 
amounting  to  $620.80. 

Daniel  Kunkel  executed  a  will  on  Decem- 
ber 2,  1912,  by  the  terms  of  which  he  named 
Edward  Schiller  and  Peter  Wagner  as  exec- 
utors. He  devised  one-third  of  his  real  prop- 
erty to  his  wife,  Anna  Kunkel,  and  the  re- 
mainder of  his  estate  he  gave  to  his  brother, 
Samuel  Kunkel,  who  resided  in  Germany. 
On  January  21,  1914,  a  petition  was  filed  in 
the  county  court  of  Multnomah  county  for 
the  probate  of  the  will  and  on  January  24  the 
court  admitted  it  to  probate.  The  defendants 
Alexander  Bernstein  and  D.  Soils  Cohen, 
copartners  as  Bernstein  &  Cohen,  became  the 
attorneys  for  the  executors. 

Alexander  Bernstein  had  for  more  than  20 
years  acted  as  attorney  for  Daniel  Kunkel. 
During  this  period  Bernstein  drew  several 
wills  for  him,  including  the  one  which  was 
admitted  to  probate.  When  Bernstein  prepar- 
ed the  will  of  December  2,  Daniel  Kunkel 
gave  him  the  address  of  his  brother  and  re- 
quested Bernstein,  in  case  of  his  death,  to 
communicate  to  hie  brother,  Samuel  Kunkel, 
the  fact  of  his  death  and  the  fact  that  the 
will  named  Samuel  Kunkel  as  a  beneficiary. 
In  compliance  with  the  request  of  Daniel  Kun- 
kel, the  defendants,  on  January  17,  1914,  ad- 
dressed a  letter  to  Samuel  Kunkel,  informing 
him  of  the  death  of  his  brother  and  that  he 
was  named  In  the  will  as  one  pf  the  bene- 
ficiaries. The  letter  explained  that  the  de- 
fendants were  conveying  this  information  in 
conformity  with  a  request  made  by  Daniel 
Kunkel  at  the  time  of  the  execution  of  the 
will.  Inclosed  with  the  letter  was  an  in- 
strument which  the  defendants  had  prepared 
for  the  purpose  of  enabling  Samuel  Kunkel 
to  appoint  Alexander  Bernstein  as  his  attor- 
ney in  fact.  After  referring  to  this  instru- 
ment, the  defendants,  in  their  letter,  request- 
ed Samuel  Kunkel  to  execute  the  power  of 
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attorney  and  to  secure  the  acknowledgment 
of  the  nearest  American  consul  if  he  desired 
Alexander  Bernstein  to  act  as  his  attorney  in 
fact.  Under  date  of  February  5, 1914,  Samuel 
Kunkel  acknowledged  receipt  of  the  letter  of 
January  17,  and  a  few  days  afterwards  he 
forwarded  the  power  of  attorney  to  the  de- 
fendants, who  received  it  on  or  about 
March  3. 

On  August  5, 1814,  Anna  Kunkel  commenc- 
ed a  contest  against  the  wilL  Negotiations 
for  a  compromise  of  the  contest  resulted  in 
a  settlement,  under  the  term  a,  of  which  Anna 
Kunkel  received  all  the  real  property  freed 
from  incumbrances  and  all  claims  whatso- 
ever and  the  sum  of  $1,600  tor  her  attorneys, 
and  the  remainder  of  the  estate,  less  taxes 
and  expenses  of  administration,  became  the 
property  of  Samuel  Kunkel. 

The  contest  having  been  disposed  of,  the 
county  court,  on  November  18, 1914,  approved 
the  final  account  of  the  executors,  includ- 
ing an  item  of  $3,500  allowed  as  compensa- 
tion for  services  rendered  to  the  executors 
by  their  attorneys,  the  defendants.  After 
paying  all  the  claims  against  the  estate,  tax- 
es, and  the  expense  of  administration,  there 
remained  for  Samuel  Kunkel,  as  his  share  of 
the  estate,  the  sum  of  $27,589.02  in  cash  and 
also  a  secured  promissory  note  for  $27,500; 
and  hence  the  aggregate  value  of  his  portion 
of  the  estate  then  remaining  was  $55,089.02, 
plus  whatever  interest  may  have  been  due  on 
the  note.  Besides  this  aggregate  amount  of 
$55,089.02  distributed  at  the  close  of  the  ad- 
ministration of  the  estate,  the  sum  of  $1,000 
had  been  sent  to  Samuel  Kunkel  on  May  7, 
and  consequently  his  portion  of  the  estate 
amounted  to  $56,089.02. 

When  Anna  Kunkel  commenced  the  pro- 
seeding  to  contest  the  will,  Frank  O.  Hesse, 
an  attorney  who  had  studied  in  Germany 
and  possessed  a  thorough  and  accurate 
knowledge  of  the  German  language,  was  re- 
tained to  assist  the  defendants.  On  Novem- 
ber 19, 1914,  the  defendants  wrote  to  Samuel 
Kunkel,  telling  him  that  the  final  account  of 
the  executors  had  been  approved,  and  that 
Alexander  Bernstein  had  received  from  the 
executors  for  Samuel  Kunkel  the  sum  of  $27,- 
589.02  in  cash.  This  letter  also  informed 
Samuel  Kunkel  that  "for  the  professional 
services  of  Messrs.  Bernstein  &  Cohen,  which 
have  been  rendered  for  you  to  date,"  the 
defendants  charged  $8,500,  and  that  "for  Mr. 
Hesse's  services"  Alexander  Bernstein  had 
paid  $1,000,  leaving  $20,089.02  in  the  hands 
of  Alexander  Bernstein,  after  deducting  the 
further  sum  of  $8,000  which  the  defendants 
remitted  by  means  of  a  draft  accompanying 
this  letter.  In  explanation  of  the  fact  that 
only  $8,000  was  at  this  time  remitted,  it  Is 
proper  to  say  that  in  response  to  a  letter 
written  by  the  defendants  on  October  1,  ask- 
ing Samuel  Kunkel  to  say  "in  what  manner 


and  how"  he  wished  his  money  sent  to  him, 
the  latter,  by  a  letter  dated  October  23, 
directed  Bernstein  to  send  him  "from  $2,000 
to  $3,000  the  same  way  as  the  first  $1,000,  and 
the  rest  not  until  after  termination  of  the 
war."  However,  Samuel  Kunkel  subsequent- 
ly changed  his  instructions,  and  under  date 
of  November  26  wrote  to  the  defendant  as 
follows: 

"Regarding  the  cash  money,  I  am  very  much 
tormented  by  the  children,  and  therefore  re- 
quest yon,  after  deduction  of  the  advance  and 
charges  of  every  nature,  and  after  you  have 
deducted  for  yourself  the  further  sum  of  $1,000 
for  a  Christmas  present,  to  send,  in  the  same 
manner  as  the  $1,000  draft  theretofore  remit- 
ted to  me,  in  May,  everything." 

The  directions  concerning  remittances  were 
again  altered  by  a  letter  dated  December  14, 
and  the  defendants  were  ordered  to  remit  in 
small  amounts  and  at  intervals^ 

Samuel  Kunkel  died  on  July  12,  1915. .  In 
September,  1916,  Frits  Kirchoff ,  who  was  at 
that  time  the  consul  in  charge  of  the  Ger- 
man consulate  in  Portland,  Or.,  was  ap- 
pointed administrator  of  the  estate  of  Samuel 
Kunkel,  deceased;  and  afterwards,  on  Jan- 
uary 27, 1917,  Fritz  Kirchoff,  as  such  adminis- 
trator, brought  this  suit  against  the  defend- 
ants Alexander  Bernstein  and  D.  Soils  Cohen 
for  an  accounting. 

The  complaint  is  drawn  upon  the  theory 
that  the  legal  services  performed  for  the 
benefit  of  the  executors  of  the  estate  were 
not  reasonably  worth  "more  than  $1,500,  and 
that  therefore,  fos  the  reasons  specified  in 
the  complaint,  the  defendants  should  be  re- 
quired to  pay  back  $7,500.  The  complaint 
avers  that,  with  the  intent  to  take  a  corrupt 
advantage  of  Samuel  Kunkel  and  for  the 
purpose  of  placing  himself  in  a  position  to 
charge  and  to  collect  excessive  fees,  the  de- 
fendants (a)  represented  to  Samuel  Kunkel 
that  it  was  necessary  and  proper  to  employ 
them  and  to  appoint  Alexander  Bernstein  as 
bis  attorney  in  fact  and  solicited  him  to  do 
so ;  (b)  advised  him  "to  have  no  communica- 
tion with  the  resident  American  consul  in 
Germany"  concerning  the  estate ;  and  (c)  con- 
cealed from  him,  "so  long  as  they  were  able, 
the  amount  of  said  estate,  and  understated 
the  amount"  of  the  estate.  It  is  also  averred 
that,  after  having  learned  of  the  death  of  his 
brother  Daniel,  Samuel  Kunkel,  who  was  a 
citizen  and  inhabitant  of  the  empire  of  Ger- 
many, communicated  with  the  German  con- 
sulate in  Portland,  Or.,  "for  advice  and  for 
the  protection  of  his  interests" ;  that  Samuel 
Kunkel  was  advised  by  the  German  consulate 
"that  it  would  be  wise  not  to  intrust  the  rep- 
resentation of  his  interests  in  the  matter  of 
said  estate  to  the  defendants  herein,  whose 
duties  and  interests,  as  attorneys  for  the 
executors  and  in  the  matter  of  attorney's 
fees  to  be  allowed  for  the  transaction  of  the 
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estate  business  for  the  executors,  might 
conflict  with  the  duties  of  the  said  defendants 
in  the  representation  of  the  interests  of  the 
said  Samuel  Kunkel";  that  Samuel  Kunkel 
wrote  to  the  defendants,  telling  them  of  the 
advice  given  him  by  the  consulate;  that  the 
defendants,  corruptly  intending  to  take  ad- 
vantage of  Samuel  Kunkel  and  for  the  pur- 
pose of  protecting  their  own  rather  than  his 
interests,  wrote  to  Samuel  Kunkel  and  "false- 
ly represented  to  him  that  the  object  of  the 
German  consulate  in  giving  said  advice  was 
to  get  charge  of  the  said  business  in  order  to 
make  for  Itself  fees'';  that  Samuel  Kunkel 
believed  the  representations  of  the  defend- 
ants, left  the  defendants  in  charge  of  his 
business  and  interests  in  connection  with 
the  estate,  and  "took  no  other  or  further 
counsel  In  relation  thereto." 

The  complaint  recites  that  Anna  Kunkel 
began  the  contest  proceeding  on  August  S, 
1914,  and  It  is  then  alleged  that  the  defend- 
ants immediately  began  urging  a  compromise 
by  (a)  falsely  advising  Samuel  Kunkel  that, 
even  if  Anna  Kunkel  lost  the  contest,  she 
would,  during  her  lifetime,  as  the  widow  of 
Daniel  Kunkel,  be  entitled  to  one-half  of  the 
Income  from  the  two-thirds  interest  in  the 
real  property  devised  to  Samuel  Kunkel ;  (b) 
falsely  advising  him  that  the  widow  would 
be  entitled  to  an  allowance  of  $250  per  month 
"so  long  as  the  estate  should  remain  unset- 
tled"; and  (c)  exaggerating,  In  divers  ways; 
the  dangers  and  difficulties  of  the  will  con- 
test, "whereas,  in  truth  and  in  fact,  the  said 
defendants  well  knew  that  the  said  Daniel 
Kunkel  was  of  sound  and  disposing  mind 
■and  memory  at  the  time  he  had  made  the  said 
will,  and  that  he  had  not  acted  In  any  wise 
under  undue  Influence  of  the  said  Samuel 
Kunkel,  or  of  any  other  person,  and  that 
the  said  contest  was  sham  and  pretended,  and 
that  by  said  representations,  and  not  other- 
wise, the  said  Samuel  Kunkel  was  induced 
and  consented  to  a  compromise  of  the  said 
litigation.   •   •  •" 

The  complaint  charges  that  $8,600  was 
an  unreasonable  fee  for  the  services  render- 
ed by  the  defendants  to  the  executors,  and 
In  support  of  this  charge  the  plaintiff  attacks 
the  compromise,  claiming  that  the  portion  of 
the  estate  awarded  to  Anna  Kunkel  should 
have  borne  a  part  of  the  taxes  and  expenses 
of  administration,  and  criticises  the  defend- 
ants for  having  consented  to  a  compromise 
which  provided  for  the  payment  of  all  the 
taxes  and  expenses  of  administration  out 
of  funds  in  the  hands  of  the  executor*  In 
further  support  of  his  attack  upon  the  fee 
allowed  by  the  county  court  for  legal  services 
performed  for  the  executors,  the  plaintiff 
says  that  there  was  a  large  amount  of  cash 
in  bank,  only  a  few  claims  of  creditors,  no 
proceedings  for  the  sale  of  real  property, 


and  no  complications,  and  that  the  profession- 
al services  rendered  by  the  defendants  were 
brief  and  simple  In  character,  and  that  $1,600 
would  have  been  a  liberal  allowance  for  those 
services. 

The  complaint  assails  the  $8,500  fee  which 
the  defendants  charged  and  retained  out  of 
Samuel  Kunkel's  share  of  the  estate  by  alleg- 
ing: (a)  That  defendants  did  not  furnish 
Samuel  Kunkel  with  a  copy  of  the  final  ac- 
count, or  of  any  of  the  accounts  filed  by  the 
executors  during  the  administration  of  the 
estate;  (b)  that  the  defendants  responded 
to  Inquiries  of  Samuel  Kunkel  by  furnishing 
him  with  "indefinite  and  uncertain  state- 
ments in  general  terms  as  to  the  condition, 
amount,  and  value  of  the  properties  of  said 
estate";  (e)  that  the  defendants  concealed 
from  Samuel  Kunkel  and  never  communicat- 
ed to  him  the  fact  that  they  had  received 
$3,500  for  the  services  performed  by  them 
for  the  executors ;  and  (d)  that  Samuel  Kun- 
kel was  "very  aged,"  and  was  broken  In  mind 
and  health,  and  that  the  defendants,  In  their 
correspondence  with  Samuel  Kunkel,  flatter- 
ed and  cajoled  him,  and  "misadvised  him,  in 
order  to  bring  about  such  proceedings  as 
would  be  most  to  their  own  advantage" ;  and 
that  thus  the  defendants  secured  the  acquies- 
cence of  Samuel  Kunkel  In  the  deduction  of 
$3,500  from  the  moneys  which  the  defend- 
ants had  received  from  the  executors  as 
Samuel  Kunkel's  share  of  the  estate. 

Besides  denials  of  the  accusatory  allega- 
tions found  in  the  complaint,  the  answer 
contains  affirmative  matter,  avowing  the 
good  faith  of  the  defendants,  proclaiming 
their  honesty  of  purpose,  asserting  their  loy- 
alty to  the  interests  of  Samuel  Kunkel,  and 
asseverating  that  the  fees  charged  and  col- 
lected by  them  were  fair,  reasonable,  and 
Just  All  the  communications  between  the 
defendants  and  Samuel  Kunkel  were  In  writ- 
ing, and,  for  the  purpose  of  explaining  the 
charges  made  against  the  defendants,  much 
of  this  correspondence  is  pleaded  in  and 
made  a  part  of  the  answer. 

The  reply  reinforces  the  complaint  with 
denials,  affirmative  averments,  and  a  recital 
of  considerable  of  the  correspondence  be- 
tween defendants  and  Samuel  Kunkel. 

The  decree,  from  which  the  defendants 
appealed,  declares  that  the  plaintiff  is  en- 
titled to  recover  $3,500,  on  the  theory  that 
the  $3,500  retained  out  of  Samuel  Kunkel's 
share  of  the  estate  was  kept  by  the  defend- 
ants without  making  a  full  disclosure  to  him, 
and  that  the  $3,500  allowance  made  by  the 
probate  court  was  intended  to  be  and  was  in 
full  settlement  of  all  the  services  rendered 
for  the  executors  and  for  Samuel  Kunkel  in- 
dividually. There  was  no  cross-appeal  by  the 
plaintiff,  and  hence  it  may  be  Inferred  that 
he  was  satisfied  with  the  decree  of  tha  cir- 
cuit court. 
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Alexander  Bernstein  and  Martin  L.  Pipes, 
both  of  Portland  (Martin  L.  Pipes*  John  M. 
Pipes,  and  George  A.  Pipes,  all  of  Portland, 
on  the  brief),  for  appellants. 

John  McCourt  and  A.  L.  Teazle,  both  of 
Portland  (Veasie,  McCourt  &  Veazie,  of  Port- 
land, on  the  brief),  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  rules  which  define  the  du- 
ties of  an  attorney  when  dealing  with  his 
client  are  well  established.  The  relation  be- 
tween an  attorney  and  client  has  always  been 
treated  as  one  of  special  trust  and  confidence, 
and  for  that  reason  the  law  requires  that  the 
conduct  of  an  attorney,  when  dealing  with 
his  client,  shall  be  characterized  by  fairness, 
honesty,  and  good  faith.  Indeed,  so  strict  is 
the  injunction  not  to  take  advantage  of  the 
client  that,  when  a  client  challenges  the  fair- 
ness of  a  contract  made  with  his  attorney, 
the  latter  has  the  burden  of  showing,  not  only 
that  he  used  no  undue  influence,  but  also  that 
he  gave  to  his  client  all  the  Information  and 
advice  which  It  wOuld  have  been  his  duty  to 
give,  if  he  himself  had  not  been  interested, 
and  that  the  transaction  was  as  beneficial 
to  the  client  as  it  would  have  been  If  the 
latter  had  dealt  with  a  stranger.  The  attor- 
ney, however,  has  a  right  to  contract  with 
his  client  for  his  compensation,  and  while 
courts  will  closely  scrutinize 'a  contract  which 
a  client  claims  to  have  been  brought  about  by 
fraud  or  by  undue  advantage,  nevertheless 
a  contract  between  an  attorney  and  client 
will  be  upheld  when  it  appears  to  be  fair  and 
honest  Stated  In  broad  terms,  the  client 
ordinarily  is  not  entitled  to  relief  from  an 
agreement  concerning  compensation  to  be 
paid  to  his  attorney,  unless  he  has  suffered 
Injury  through  an  abuse  of  confidence  on  the 
part  of  the  attorney.  Hamilton  v.  Holmes, 
48  Or.  453,  469,  87  Pac.  154 ;  Phipps  v.  Willis, 
58  Or.  190,  194,  96  Pac.  866,  99  Pac.  985,  18 
Ann.Cas.119;  6  0.  J.  686. 

It  must  be  remembered,  however,  that 
the  value  of  services  performed  by  an  attor- 
ney cannot  always  be  measured  with  the 
same  degree  of  exactitude  as  can  a  bushel  of 
wheat  or  a  ton  of  coal.  Education,  experi- 
ence, skill,  judgment,  and  knowledge  are  im- 
portant factors.  Nor  can  a  just  appraisal 
be  placed  upon  the  worth  of  professional 
services,  if  the  time  actually  employed  in  the 
rendition  of  those  services  is  taken  as  the 
sole  gauge.  An  experienced  and  trained  at- 
torney might  accomplish  in  a  very  short  time 
what  another  could  not  do  in  a  much  longer 
time,  or  perchance  might  not  be  able  to. do  at 
alL  The  responsibility  involved  is  always  a 
considerable  item  and  ordinarily  the  greater 
the  amount  involved  the  greater  the  re- 
sponsibility. 

Attention  will  now  be  directed  to  the  evi- 
dence for  the  purpose  of  determining  whether 
the  conduct  of  the  defendants  measured  up  to 
or  fell  short  of  the  high  standard  fixed  for 
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attorneys  when  dealing  with  their  clients. 
Letters  written  by  the  defendants  and  by 
Samuel  Kunkel  and  by  others  form  a  large 
part  of  the  record,  and  it  will,  of  course,  be 
impracticable  to  recite  more  than  occasional 
excerpts  from  such  correspondence,  or  to  re- 
cord more  than  some  of  the  most  important 
facts  disclosed  by  the  testimony  of  witnesses. 

The  fee  paid  to  Frank  O.  Hesse  and  the 
Christmas  present  given  to  the  defendants 
may  first  be  eliminated  from  the  discussion. 
On  August  5,  1914,  the  defendants  wrote  a 
lengthy  letter  to  Samuel  Kunkel,  informing 
him  that  Anna  Kunkel  had  commenced  a  pro- 
ceeding to  contest  the  will.  This  letter  ad- 
vised Samuel  Kunkel  that  the  defendants 
had  "retained  the  professional  service"  of 
Frank  O.  Hesse,  an  attorney  and  a  German 
scholar,  "who  should,  on  account  of  his  com- 
plete knowledge  of  the  German  language,  be 
of  great  service  to  you."  The  letter  explains 
that  Mr.  Hesse  "was  born  at  Leipzig,  studied 
at  Leipzig,  Bailee  in  Paris,  and  because  of 
correspondence  between  you  and  your  brother 
would  be  drawn  in  question,  his  services  as 
interpreter  and  expert  will  be  indispensable, 
likewise  would  his  services  as  attorney  be  of 
great  assistance."  Under  date  of  August  28, 
Samuel  Kunkel  replied,  saying,  "Regarding 
the  lawsuit,  it  is  very  good  that  you  took  Mr. 
Hesse  to  your  assistance;"  and  again  on 
September  15  Samuel  Kunkel  wrote  the  de- 
fendants, saying,  "I  also  approve  of  the  em- 
ployment of  Mr.  Hesse,  whom  you  took  as 
an  assistant"  On  November  19  the  defend- 
ants wrote  to  Samuel  Kunkel,  advising  film 
that  "for  Mr.  Hesse's  services  I  disbursed  the 
sum  of  $1,000,  for  which  I  hold  receipt" 
Samuel  Kunkel  acknowledged  receipt  of  the 
letter  which  the  defendants  had  written  on 
November  19,  and  while  he  made  no  specific 
mention  of  the  disbursement  to  Hesse,  he  must 
be  deemed  to  have  approved  It  for  the  reason 
that  he  stated,  "With  your  balance  I  am  com- 
pletely agreed  and  satisfied."  On  November 
26  Samuel  Kunkel  addressed  to  the  defend- 
ants a  letter  which  contains  the  following: 

"Regarding  the  cash  money:  I  am  very  much 
tormented  by  the  children,  and  therefore  request 
yon,  after  deduction  of  the  advance  and  charges 
of  every  nature,  and  after  you  have  deducted 
for  yourself  the  further  sum  of  $1,000  for  a 
Christmas  present  to  send,  in  the  same  manner 
as  the  $1,000  draft  heretofore  remitted  to  me, 
everything." 

The  propriety  of  the  employment  of  Mr. 
Hesse  cannot  be  seriously  questioned,  espe- 
cially in  view  of  the  fact  that  Samuel  Kunkel 
was  fully  informed  concerning  the  reasons 
for  the  employment  and,  with  full  knowledge 
of  all  the  facts,  approved  not  only  the  pay- 
ment of  a  fee,  but  also  the  amount  actually 
paid.  Moreover,  in  his  first  letter  to  the  de- 
fendants, under  date  of  February  5,  1914, 
Samuel  Kunkel  requested  them  to  "corre- 
spond in  German,  as  I  have  difficulty  to  under- 
stand the  English  language."    The  money 
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which  was  paid  to  Hesse  was  paid  for  serv- 
ices which  he  himself  performed,  and  not  for 
services  rendered  by  the  defendants,  and 
hence  the  money  paid  to  Hesse  should  not  be 
taken  Into  account  or  charged  against  the 
defendants,  when  ascertaining  how  much 
they  were  entitled  to  ask  for  their  services. 

The  Christmas  present  was  a  voluntary 
gift.  Samuel  Kunkel  knew  what  he  was 
doing  when  he  gave  the  defendants  this 
Christmas  present,  and  there  Is  no  adequate 
reason  suggested  in  the  record  for  compel- 
ling the  defendants  to  return  the  gift  The 
amount  of  this  gift  must  be  left  out  of  the 
calculation  when  figuring  the  compensation 
which  the  defendants  were  entitled  to  ask 
for  their  services.  If  the  Christmas  present, 
either  in  whole  or  in  part,  is  taken  into  con- 
sideration when  calculating  the  amount 
which  the  defendants  were  reasonably  enti- 
tled to  charge  for  their  services,  then  to  the 
extent  that  the  Christmas  present  Is  so  taken 
Into  consideration  it  ceases  to  be  a  gift,  and 
from  a  Christmas  present  Is  transformed  Into 
compensation. 

[4]  The  fee  which  the  county  court  allowed 
for  services  rendered  to  the  executors  by  the 
defendants  was  not  an  unreasonable  allow- 
ance. That  T.  J.  Cleeton,  the  judge  to  whom 
the  final  account  was  submitted,  was  tem- 
peramentally cautious  and  possibly  overca  re- 
fill when  passing  upon  claims  for  attorney's 
fees,  is  evidenced  by  his  testimony,  which 
reads  as  follows: 

"I  think  at  least  70  per  cent  of  the  fees  that 
I  allowed  were  probably  reduced  from  what  the 
attorney  asked  for." 

Besides  his  experience  as  a  practitioner, 
Judge  Cleeton  had  had  several  years  of  ex- 
perience on  the  bench.  The  following  is  an 
excerpt  from  his  testimony: 

"Ordinarily  an  estate  of  that  size,  that  pro- 
ceeded without  contest  and  in  the  usual  way, 
the  attorney's  fees  should  be  something  like 
about  $2,500,  from  $2,600  to  $3,000,  and  I  esti- 
mated that  to  represent  and  provide  a  defense 
against  a  contest  of  an  estate  of  that  value  it 
would  be  worth  from  $500  to  $1,000,  and  I  fixed 
the  fee  accordingly  at  $3,500,  which  I  thought 
was  a  reasonable  fee." 

Lionel  R.  Webster,  who  was  a  distinguish- 
ed lawyer  and  had  served  on  the  bench  for 
about  15  years,  including  7  years  as  county 
judge  of  Multnomah  county,  gave  it  as  his 
opinion  that  $3,500  or  $4,000  would  have 
been  a  reasonable  allowance.  W.  M.  Cake, 
who  served  as  county  judge  of  Multnomah 
county  from  1898  to  1902,  and  who  acted  as 
an  attorney  for  Anna  Kunkel  in  the  proceed- 
ing to  contest  the  will,  stated  that  $2,000 
would  have  been  a  reasonable  allowance  if 
there  had  been  no  contest  and  that,  if  the 
services  rendered  to  the  executors  in  connec- 
tion with  the  contest  are  also  taken  into 
account,  $3,500  would  be  a  reasonable  fee. 
The  compensation  allowed  by  the  probate 


court  was  not  disproportionate  to  the  compen- 
sation allowed  in  another  large  estate  re- 
ferred to  In  the  record,  and  upon  the  whole 
the  fee  which  was  fixed  for  the  services  per- 
formed for  the  executors  by  the  defendants 
was  a  moderate  and  reasonable  sum. 

The  only  question  now  remaining  for  con- 
sideration is  whether  the  defendants  were 
entitled  to  collect  any  fee  at  all  from  Samuel 
KunkeL  and,  if  they  were,  then  whether  the 
sum  retained  by  them  was  excessive.  Be- 
sides the  allegations  relating  to  the  contest 
it  will  be  recalled  that  the  complaint  avers 
that  the  defendants  planned  to  charge  and 
collect  excessive  fees  and  to  take  advantage 
of  Samuel  Kunkel  by  procuring  a  power  qf 
attorney  from  him,  advising  him  not  to  com- 
municate with  the  American  consul  in  Ger- 
many, concealing  the  amount  of  the  estate, 
representing  that  the  German  consulate  in 
Oregon  was  trying  to  get  the  business  In 
order  to  make  for  Itself  fees,  failing  to  fur- 
nish copies  of  the  accounts  filed  by  the  ex- 
ecutors during  the  administration  of  the 
estate^  responding  to  inquiries  for  definite 
facts  with  general  and  indefinite  statements, 
failing  to  communicate  to  Samuel  Kunkel  the 
fact  that  the  defendants  had  received  $3,500 
from  the  executors,  and  taking  advantage  of 
the  condition  of  Samuel  Kunkel  by  cajoling 
and  flattering  him. 

The  defendants  performed  services  for  the 
executors,  and  they  also  performed  services 
for  Samuel  Kunkel.  The  county  court  pos- 
sessed authority  to  allow  the  executors  to  pay 
the  defendants  for  services  rendered  to  the 
executors;  but  that  tribunal  was  without 
power  to  allow  the  executors  to  pay  the  de- 
fendants for  services  rendered  to  Samuel 
Kunkel  as  an  Individual.  The  county  court 
exercised  its  conceded  authority  and  made  an 
allowance  for  services  rendered  to  the  execu- 
tors ;  but  that  court  did  not  pretend  to  allow 
the  defendants  compensation  for  services  ren- 
dered to  Samuel  Kunkel  as  an  individual. 
The  allowance  made  by  the  county  court  was 
for  services  rendered  to  the  executors,  and 
to  them  only.  The  county  court  considered 
only  the  services  performed  for  the  executors. 
The  county  court  had  no  jurisdiction  over  the 
private  business  of  Samuel  Kunkel.  More- 
over, the  county  court  neither  exceeded  nor 
attempted  to  exceed  its  jurisdiction;  for 
when  passing  upon  the  final  account  of  the 
executors  the  court  considered  only  the  value 
of  the  services  performed  by  the  defendants 
for  the  executors.  The  court  neither  knew 
nor  inquired  as  to  what  services  the  defend- 
ants performed  for  Samuel  Kunkel  or  as  to 
the  value  of  those  services.  The  allowance 
made  by  the  county  court  was  a  reasonable 
allowance  for  services  rendered  to  the  execu- 
tors; and  since  such  an  allowance  could  not 
have  lawfully  included,  and  in  fact  did  not 
Include,  compensation  for  services  rendered 
to  Samuel  Kunkel  as  an  individual,  we  shall 
now  confine  our  attention  to  a  consideration 
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of  the  fee  which  the  defendants  charged  Sam- 
uel Kunkel. 

The  letter  of  January  17  was  written  by 
the  defendants  In  compliance  with  the  request 
which  Daniel  Kunkel  had  made  on  December 
2, 1912,  when  he  executed  the  will.  The  will 
was  placed  In  a  safety  deposit  box,  and  nei- 
ther of  the  defendants  had  seen  the  Instru- 
ment since  the  date  of  Its  execution.  When 
the  defendants  wrote  this  letter,  they  were 
without  assurance  that  they  would  be  retain- 
ed as  attorneys  for  the  executors;  and,  while 
they  probably  hoped  to  be  employed,  yet 
there  was  some  reason  for  them  to  think  that 
the  executors  would  seek  other  attorneys,  for 
the  defendants  had  previously  opposed  one 
of  the  executors  In  litigation  In  which  he  had 
been  Interested. 

In  the  letter  of  January  17  the  defendants 
advised  Samuel  Kunkel  to  cause  the  Ameri- 
can consul  "to  put  his  acknowledgment"  on 
the  power  of  attorney.  On  February  5  Sam- 
uel Kunkel  wrote,  saying: 

"I  have  communicated  with  the  American  con- 
sul and  hope  shortly  to  be  able  to  send  you  the 
power  of  attorney." 

And  on  February  23  the  defendants  ac- 
knowledged receipt  of  Samuel  Kunkel's  let- 
ter of  February  2,  and,  among  other  things, 
said: 

"In  our  opinion  you  acted  very  judiciously  in 
communicating  with  the  American  consul,  inas- 
much as  his  official  attestations  of  legal  docu- 
ments are  entitled  to  full  faith  and  credit  in  all 
American  courts  and  by  all  American  officials. 

"In  our  opinion  it  would  not  be  wise  for  the 
best  of  your  own  interests  to  inform  the  Ameri- 
can consul  of  the  exact  amount  of  your  expected 
inheritance,  since  he  will  charge  you  a  fee, 
which  is  based  on  a  certain  percentage  of  your 
inheritance.  The  larger  the  inheritance  the 
larger  his  fee.  Outside  of  a  few  official  attesta- 
tions, he  cannot  do  anything  for  you  in  the  mat- 
ter, and  would  charge  <yoo  just  the  same  a  cer- 
tain fixed  percentage  for  his  mediation.  Tour 
inheritance  you  will  receive  without  his  inter- 
vention, and  for  that  reason  it  is  useless  to  pay 
him  a  fee  for  nothing." 

It  may  be  that  the  defendants  were  mis- 
Informed  as  to  the  fees  charged  by  the 
American  consul.  The  defendants  knew, 
however,  that  the  German  consulate  in  Ore- 
gon made  a  percentage  charge  on  moneys 
collected  and  sent  to  Germany;  and  there 
Is  nothing  to  show  that  the  defendants  knew 
or  believed  that  the  fees  charged  by  the 
American  consul  in  Germany  were  other 
than  as  represented  In  their  letter.  Assum- 
ing that  the  fees  charged  by  the  American 
consul  were  In  proportion  to  the  amount 
of  the  inheritance,  then  the  advice  given  by 
the  defendants  was  to  the  best  interests  of 
Samuel  Kunkel. 

In  their  letter  of  January  17  the  defend- 
ants told  Samuel  Kunkel  that  Daniel  Kun- 
kel had  requested  them  to  advise  Samuel 
Kunkel  that  he  "would  receive  a  substan- 
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tial  share  of"  Daniel's  property,  and  In  their 
letter  of  February  23  the  defendants  wrote 
as  follows: 

"In  our  opinion,  your  share  ought  to  be  worth 
about  200,000  marks." 

While  Samuel  Kunkel's  share  of  the  es- 
tate amounted  to  more  than  200,000  marks, 
yet  it  is  apparent  that  the  defendants  were 
not  attempting  to  do-  more  than  to  give  a 
conservative  estimate,  because  they  neither 
knew  nor  had  any  means  of  knowing  at 
that  time  the  exact  amount  of  the  claims 
which  might  be  presented  against  the  es- 
tate. Indeed,  the  attorneys  for  the  German 
consulate,  when  called  upon  at  some  time 
prior  to  June  to  advise  the  consulate  con- 
cerning the  condition  of  the  estate,  were 
properly  prudent  and  careful  when  they 
stated: 

"There  is  a  possibility  that  the  estate  will 
have  to  pay  debts  which  are  not  known  to  us  at 
the  present" 

It  cannot,  however,  be  seriously  contend- 
ed that  Samuel  Kunkel  was  deceived  or  mis- 
led as  to  the  affairs  of  the  estate  or  as  to 
the  value  of  the  property.  On  February  21 
Cake  &  Cake,  as  attorneys  for  Anna  Kun- 
kel, wrote  to  Samuel  Kunkel,  and  in  their 
letter  they  Informed  him  that  the  real  es- 
tate was  valued  at  "substantially  $29,000," 
and  that  the  personal  property,  consisting 
of  notes,  cash  and  stock,  "was  valued  at 
substantially  $75,000."  Ida  Kunkel,  who  re- 
sided in  Germany  and  was  the  widow  of  a 
deceased  nephew  of  Daniel  Kunkel,  wrote 
to  the  German  consulate,  and  on  April  11 
Samuel  Kunkel  also  wrote  to  the  German 
consulate,  Inquiring  about  the  condition  of 
the  estate  of  Daniel  Kunkel,  and  Samuel 
Kunkel  afterwards  learned  from  the  German 
consulate  the  exact  condition  of  the  estate 
as  It  appeared  from  the  inventory  and  ap- 
praisement On  March  3  the  defendants 
sent  to  Samuel  Kunkel  copies  of  the  will, 
one  In  German  and  one  hi  English.  On  April 
28  the  defendants  wrote  a  letter  to  Samuel 
Kunkel,  explaining  to  him  that  they  had 
fixed  200,000  marks  as  "a  conservative  esti- 
mate of  your  share  of  the  Inheritance."  And 
again  on  July  2  the  defendants  wrote  to 
Samuel  Kunkel,  telling  him  that  the  value 
of  the  estate  was  $98,886.08  and  that— 

"You  must  deduct  the  costs  of  the  administra- 
tion of  the  estate,  as  well  as  the  inheritance 
taxes,  yearly  taxes,  etc,  eta,  which  sums  are 
not  yet  known  to  us.  Nevertheless,  we  believe 
that  you  may  count  with  safety  on  your  share 
amounting  to  at  least  200,000  marks.  For  fur- 
ther explanations  on  this  point  we  refer  you  to 
our  former  letters." 

Samuel  Kunkel  knew  the  terms  of  the 
will,  he  knew  what  the  estate  consisted  of, 
he  knew  the  appraised  value  of  the  property 
owned  by  the  estate,  and  consequently  he 
was  not  and  could  not  have  been  deceived 
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either  as  to  the  property  comprising  the  es- 
tate, or  as  to  its  value,  or  as  to  the  worth 
of  his  share. 

On  June  15  Samuel  Kunkel  wrote  to  the 
defendants,  and  with  his  communication  he 
Inclosed  a  copy  of  a  letter  which  the  at- 
torneys for  the  German  consulate  had  writ- 
ten to  the  consulate,  and  which  the  latter 
had  forwarded  In  response  to  Inquiries  pre- 
viously made  by  Ida  Kunkel  and  Samuel 
KunkeL  The  letter  received  by  Samuel 
Kunkel  from  the  German  consulate  referred 
to  the  defendants  and  concluded  thus: 

"We  do  not  consider  it  advisable  for  foreign 
heirs  to  intrust  the  representation  of  their  in- 
terests to  the  same  attorneys  who  are  repre- 
senting the  executors,  and  with  whom  an  ac- 
counting must  be  made,  and  who  most  probably 
are  representing  conflicting  interests." 

The  communication  of  June  15  was  ac- 
knowledged by  the  defendants  on  July  2, 
and  in  their  letter  they  stated  in  substance 
that  Samuel  Kunkel  would  be  obliged  to  pay 
fees  If  his  Interests  were  placed  in  the 
hands  of  the  German  consulate,  and  that 
the  consulate  was  apparently  Interested  In 
securing  the  business  on  account  of  the  fees 
which  It  would  be  entitled  to  charge.  While 
not  the  slightest  criticism  can  be  placed  up- 
on the  letter  which  Samuel  Kunkel  received 
through  the  German  consulate,  yet  it  is 
evident  that  the  defendants  treated  the  let- 
ter as  an  attempt  to  cause  Samuel  Kunkel 
to  withdraw  his  business  from  the  defend- 
ants; and,  viewing  the  letter  in  that  light, 
they  accordingly  wrote  to  Samuel  Kunkel 
on  July  2,  as  already  explained.  It  may  ap- 
propriately be  said  here  that  it  is  admitted 
by  all  the  parties  that  fees  would  have  been 
charged  if  the  Interests  of  Samuel  Kunkel 
had  been  turned  over  to  the  German  con- 
sulate. 

[5]  As  soon  as  the  will  was  opened  and 
Its  contents  made  known,  Anna  Kunkel  in- 
dicated her  dissatisfaction  with  the  terms 
of  the  instrument.  She  promptly  consult- 
ed her  attorneys,  Cake  &  Cake,  who  wrote 
to  Samuel  Kunkel  on  February  21  and  made 
It  plain  to  him  that  he  could  expect  the 
will  to  be  contested  by  Anna  Kunkel.  On 
March  14  Samuel  Kunkel  wrote  to  the  de- 
fendants and  Inclosed  a  copy  of  the  com- 
munication received  by  him  from  Cake  & 
Cake.  Samuel  Kunkel  was  about  78  years 
old, "his  wife  was  sick,  and  apparently  he 
was  hi  need  of  funds  because  in  one  of  his 
letters  he  speaks  of  himself  as  a  pensioned 
teacher  and  complains  because  his  govern- 
ment had  not  paid  his  pension.  In  this 
letter  of  March  14  Samuel  Kunkel  writes  to 
the  defendants  thus: 

"If  in  truth  there  can  result  a  long  and  ex- 
pensive litigation,  which  I  prefer  to  avoid,  it 
would  be  better  to  bring  about  a  fair  compro- 
mise, if  the  same  is  advantageous  to  me  and  if  I 
do  not  lose  much  thereby,  and  I  entreat  you  to 
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have  the  goodness  to  exert  yourself  In  my  behalf 
with  this  end  in  mind.  Inasmuch  as  I  am  2% 
years  older  than  my  deceased  brother  Daniel, 
there  is  a  probability  of  my  never  living  long 
enough  to  see  the  end  of  such  a  lawsuit.  There- 
fore much  depends  upon  putting  me  in  the  pos- 
session of  my  share  as  soon  as  possible.  I  as- 
sume that  you  have  mailed  already  a  copy  of 
the  last  will,  though  I  have  not  received  the 
same  as  yet  Have  the  goodness  to  inform  me 
of  current  developments,  and  please  take  care 
that  the  matter  is  brought  to  a  conclusion  as 
rapid  as  possible,  for  I  do  not  live  in  such  easy 
financial  circumstances  as  my  deceased  brother 
Daniel,  and  would  like  to  enjoy  at  least  a  few 
of  my  old  days." 

Under  date  of  March  80,  the  defendants 
acknowledged  receipt  of  Samuel  Kunkel' s 
communication  of  March  14,  and  in  this 
letter  the  defendants  tell  Samuel  that  in 
their  opinion  "Mrs.  Kunkel  has  not  the 
slightest  ground  to  overthrow  the  last  will 
and  testament  of  your  deceased  brother," 
and  "though  we  have  not  the  least  doubt  re- 
garding a  favorable  ending  of  such  a  law- 
suit, we  must,  on  the  other  hand,  admit 
that  we  cannot  prevent  Mrs.  Kunkel  from 
instituting  such  a  contest  Furthermore, 
although  you  empower  us  in  your  power  of 
attorney  to  compromise  your  interests  if 
necessary,  we  would  under  no  circumstances 
enter  in  such  a  compromise,  should  we  not 
be  empowered  to  that  effect  by  you  express- 
ly." On  April  21  the  defendants  wrote  to 
Samuel  Kunkel  as  follows: 

"Should  you  prefer  not  to  listen  to  a  com- 
promise, but  to  insist  upon  your  full  rights,  we 
shall  act  in  accordance  with  your  wishes  in  the 
matter.  Should  you,  however,  prefer  to  pay 
Mrs.  Kunkel  a  certain  amount  in  a  compromise, 
in  order  to  get  the  matter  out  of  the  way,  and 
in  order  to  put  you  in  possession  of  your  share 
of  inheritance  quicker,  please  give  us  an  ap- 
proximate idea  of  the  maximum  amount,  or  if , 
you  intrust  the  matter  entirely  to  our  judgment, 
please  advise  us  forthwith  of  your  intention  and 
we  shall  then  do  for  you  whatever  is  within  our 
power.  If  you  were  not  so  advanced  in  years, 
we  would  positively  advise  you  not  to  listen  to 
a  compromise,  but  under  the  existing  circum- 
stances a  sensible  and  not  too  expensive  com- 
promise would  probably  be  the  best  for  you; 
but  we  leave  the  matter  entirely  to  you  and  shall 
act  entirely  according  to  your  wishes.'* 

On  May  8  Samuel  Kunkel  thanks  the  de- 
fendants for  information  regarding  "the  in- 
contestability of  the  testament"  On  August 
5  the  defendants  advised  Samuel  Kunkel 
that  negotiations  for  a  compromise  "are 
still  under  way"  and  that  the  defendants 
were  of  the  opinion  that  a  compromise  could 
be  effected  whereby  Anna  Kunkel  would 
receive  the  real  property  and  Samuel  Kun- 
kel would  receive  "all  moneys  remaining 
after  payment  of  debts  and  claims  against 
the  estate,  which  ought -to  be  approximately 
$25,000,  as  well  as  the  mortgage  for  $27,- 
500,  which  is  as  good  as  cash."   On  August 
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17  the  defendants  wrote  to  Samuel  Eunkel 
that  they  were  "as  positive  as  we  can  pos- 
sibly be  that  a  settlement  as  outlined  to  yon 
before  (referring  to  the  letter  of  August  5) 
can  be  brought  about,"  and  they  closed  their 
letter  with  a  suggestion  that  he  telegraph 
his  answer.  On  August  28  Samuel  Kunkel 
wrote  to  the  defendants,  in  reply  to  their 
letter  of  August  5,  Baying: 

•'Since  I  was  in  fall  accord  with  your  advice 
regarding  the  offer  of  compromise,  I  sent  forth- 
with to  the  telegraph  office.  Unfortunately  my 
telegram  was  on  account  of  the  war  not  ac- 
cepted." 

Again  in  this  letter  Samuel  Kunkel  says: 

"I  express  the  hope  that  yon  may  succeed  to 
settle  my  affairs  successfully." 

Not  having  heard  from  Samuel  Kunkel, 
the  defendants  on  September  4  sent  to  him  a 
copy  of  the  answer  to  the  contest  filed  by 
them  in  his  behalf  as  well  as  for  the  execu- 
tors, and  in  this  letter  the  defendants  advised 
and  indeed  urged  the  acceptance  of  the  com- 
promise; but,  as  appears  from  the  excerpt 
taken  from  Samuel  Kunkel's  letter  of  Au- 
gust 28,  he  had  already  forwarded  his  accept- 
ance, although  it  had  not  yet  reached  the 
defendants  when  they  wrote  their  letter  of 
September  4.  On  September  15  Samuel  Kun- 
kel wrote  to  the  defendants  in  answer  to 
their  letter  of  August  17,  saying: 

"No  answer  thereto  is  really  necessary,  since 
I  can  only  repeat  to-day  what  I  wrote  you  al- 
ready in  my  letter  of  August  81  (August  28) 
that  I  accept  the  submitted  comprdmise." 

The  contest,  which  Anna  Kunkel  began, 
was  genuine.  Anna  Kunkel  had  lived  with 
Daniel  Kunkel  for  25  years  and  had  helped 
him  to  accumulate  his  fortune.  There  were 
no  children.  Daniel  Kunkel  and  his  wife,  to- 
gether with  a  niece  of  the  former,  made  a 
trip  to  Germany  in  1911,  and  visited  Samuel 
Kunkel  and  other  relatives.  Anna  Kunkel 
felt  that  during  that  trip  she  was  "slighted" 
by  her  husband's  relatives.  Daniel  Kunkel 
nsed  Intoxicants  to  excess.  Shortly  after  re- 
turning to  Portland,  Daniel  Kunkel  expressed 
to  Alexander  Bernstein  a  desire  to  make  an- 
other will  and  after  some  delay  the  instru- 
ment, of  December  2, 1914,  was  executed.  All 
the  wills  which  the  testator  had  made  prior 
to  that  time  gave  at  least  some  of  the  per* 
sonal  property  to  Anna  Kunkel.  The  will  of 
December  2,  In  reality,  only  gave  her  one- 
tenth  of  the  whole  estate,  while  the  remain- 
der went  to  the  aged  brother,  who  had  no 
unusual  claims  upon  Daniel's  bounty.  Al- 
though the  defendants,  as  attorneys  for  Sam- 
uel Kunkel,  appeared  to  be  confident  of  suc- 
cess in  the  event  the  contest  against  the  will 
had  been  prosecuted  to  the  end,  and  the  at- 
torneys for  Anna  Kunkel  likewise  seemed  to 
have  been  very  much  encouraged  over  the 
prospects  of  finally  breaking  the  will,  yet  it 
is  not  at  all  unlikely  that  by  the  time  the 
181  P.— 48 


BERNSTEIN  753 
P.) 

compromise  was  made  the  attorneys  for 
each  litigant  were  just  a  little  doubtful  of 
the  possible  outcome  of  protracted  litigation 
over  the  will. 

The  defendants  made  it  plain  to  Samuel 
Kunkel,  it  is  true,  that  the  litigation  would 
be  long  drawn  out  and  they  also  suggested  to 
him  several  contingencies,  some  of  which 
might  or  might  not  have  happened.  Al- 
though the  defendants  caused  a  monthly  al- 
lowance to  be  made  for  the  widow,  neverthe- 
less they  tried,  but  without  success,  to  have 
the  court  cut  off  the  allowance  when  Anna 
Kunkel  commenced  the  contest  against  the 
will.  The  testimony  of  W.  M.  Cake  Is  quite 
convincing  that  the  contest  was  begun  and 
maintained  as  a  real  lawsuit  Judge  Cake 
vouched  for  the  loyalty  of  the  defendants  to 
the  cause  of  their  client,  when  he  testified 
that  "Mr.  Bernstein  and  Mr.  Cohen  got  me 
down  to  the  very  lowest  we  would  have  pos- 
sibly considered  a  settlement."  Samuel  Kun- 
kel was  at  all  times  desirous  of  compromis- 
ing, because  he  was  old  and  wished  to  enjoy 
his  "inheritance"  before  he  died.  The  com- 
promise enabled  him  to  realize  his  desire. 
The  defendants  appear  to  have  been  earnest 
and  faithful  In  their  efforts  to  obtain  the 
most  that  they  possibly  could  for  their  client, 
Samuel  Kunkel. 

[6]  Samuel  Kunkel  was  never  deceived 
about  the  defendants  being  attorneys  for  the 
executors.  As  early  as  February  23  the  de- 
fendants wrote  to  Samuel  Kunkel,  telling 
him: 

"Messrs.  Peter  Wagner  and  Edward  Schiller 
are  named  in  the  testament  as  the  executors,  on 
account  of  their  intimate  and  long-standing 
friendship  with  your  deceased  brother.  Same 
have  appointed  us  as  their  attorneys,  and  as  a 
consequence  we  have  been  recognised  as  such  by 
the  county  court." 

On  April  20  Samuel  Kunkel  wrote  to  the 
defendants,  offering  to  sell  to  them  his  share 
of  the  estate  for  (50,000.  On  April  28  Samuel 
Kunkel  was  told  that  "all  debts  of  the  de- 
ceased, as  well  as  inheritance  tax,  state 
taxes,  funeral  costs,  fees  of  the  executors,  and 
attorneys'  fees,  costs  of  the  monument,  etc, 
must  be  paid,"  and  that  "the  fees  of  the  ex- 
ecutors and  of  their  attorneys  are  determined 
by  the  court"  On  May  7  the  defendants  ac- 
knowledged receipt  of  Samuel  Kunkel's  let- 
ter of  April  20  and  said  to  him: 

"Your  offer  to  sell  your  share  In  the  estate 
for  $50,000  to  us  we  have  to  decline  with 
thanks.  Since  we  deem  it  our  duty  to  realize 
out  of  the  estate  as  much  for  you  as  possible, 
and  our  position  of  trust  prohibits  us  to  make 
a  personal  profit  on  you,  excepting  attorneys' 
fees,  which  we  are  allowed  by  the  county  court 
for  the  probating  of  the  estate,  and  such  fees 
which  we  shall  charge  you  in  establishing  yonr 
share  of  inheritance  and  cashing  the  same." 

The  letter  received  from  the  German  con- 
sul by  Samuel  Kunkel,  and  referred  to  by 
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him  in  his  letter  of  July  2  to  the  defendants, 
advised  him  that  the  defendants  were  at- 
torneys for  the  executors.  In  their  letter  of 
August  5  the  defendants  say  to  Samuel  Kun- 
kel: 

"The  executors  lost  no  time  to  file  the  first 
report  as  required  by  law  after  the  expiration 
of  the  six  months'  period,  and  the  same  shows 
expenditures  in  the  amount  of  $3,857.93  for  fu- 
neral expenses,  doctor  bills,  etc.,  as  well  as  un- 
paid claims  in  the  amount  of  $1,950,  payment  of 
which  the  court  ordered.  This  last  amount  does 
not  include  inheritance  tax,  state  taxes,  execu- 
tors' fees,  neither  fees  to  be  allowed  to  the  attor- 
neys of  the  executors  for  administration  of  the 
estate.  Besides  this,  the  court  authorized  a  $500 
monument." 

On  November  19  the  defendants  addressed 
a  lengthy  letter  to  Samuel  Kunkel,  advising 
him  of  the  confirmation  of  the  final  account, 
and  that  they  had  received  $27,600  (less  cer- 
tain 8pedfled  costs)  in  cash,  together  with 
the  note  for  $27,500,  as  his  share  of  the  es- 
tate. In  this  letter  they  also  state  that  "for 
the  professional  services  of  Messrs.  Bern- 
stein &  Cohen,  which  have  been  rendered  for 
you  to  date,  I  charge  the  sum  of  $3,500." 
They  refer  to  an  Inclosed  draft  for  $3,000,  and 
then  say  that  there  was  left  in  their  posses- 
sion "a  balance  of  $20,089.02  at  your  disposal." 
On  December  14  Samuel  Kunkel  acknowl- 
edged receipt  of  the  letter  of  November  19 
and  said:  "With  your  balance  I  am  com- 
pletely agreed  and  satisfied."  Thus  it  is  seen 
that  Samuel  Kunkel  was  repeatedly  told  that 
the  defendants  were  attorneys  for  the  execu- 
tors. This  information  came  to  him  several 
times  from  the  defendants  and  once  from  the 
German  consulate.  He  was  told,  also,  in  plain 
and  understandable  language,  not  only  that 
the  defendants  would  be  paid  a  fee  to  be  al- 
lowed by  the  probate  court  for  services  ren- 
dered for  the  executors,  but  also  that  he  him- 
self would  be  expected  to  pay  the  defendants 
"such  fees  which  we  shall  charge  you  in  es- 
tablishing your  share  of  Inheritance  and 
cashing  the  same."  Samuel  Kunkel  was  told 
three  several  times  that  the  defendants  were 
acting  as  attorneys  for  the  executors — twice 
by  the  defendants,  and  once  by  the  German 
consulate.  In  their  letter  of  February  23, 
which  was  the  very  next  letter  the  defend- 
ants wrote  after  the  one  dated  January  17, 
they  informed  Samuel  Kunkel  that  they  had 
been  selected  as  attorneys  for  the  executors. 
On  May  7  the  defendants  again  told  Samuel 
Kunkel  that  they  were  acting  as  attorneys 
for  the  executors.  In  addition  to  the  two 
letters  received  from  the  defendants,  Samuel 
Kunkel  received  one  from  the  German  con- 
sulate, telling  him  that  the  defendants  were 
attorneys  for  the  executors ;  and  the  fact  of 
such  employment  was  emphasized  and  writ- 
ten In  large  letters  before  the  eyes  of  Samuel 
Kunkel  when  he  was  told  through  the  con- 
sulate: 


"We  do  not  consider  It  advisable  for  foreign 
heirs  to  intrust  the  representation  of  their  in- 
terests to  the  same  attorneys  who  are  represent- 
ing the  executors." 

i 

Three  different  times  the  defendants  ad- 
vised Samuel  Kunkel  that  they  would  be  paid 
for  services  rendered  by  them  to  the  execu- 
tors— on  April  28,  on  May  7,  and  on  August 
5.  Samuel  Kunkel  was  advised  in  unmistak- 
able language  that  the  defendants  would 
charge  him  a  fee  for  services  rendered  to  him, 
and  in  this  same  letter,  which  was  dated 
May  7,  the  defendants  told  him  that,  in  addi- 
tion to  the  fee  which  they  would  charge  him, 
they  would  be  paid  a  fee  for  services  per- 
formed for  the  executors,  and  that  the  latter 
fee  would  be  fixed  by  the  county  court  The 
letter  of  May  7  tells  Samuel  Kunkel  that  the 
defendants  cannot  "make  a  personal  profit 
on  you,  excepting  attorney's  fees,  which  we 
are  allowed  by  the  county  court  for  the 
probating  of  the  estate,  and  such  fees  which 
we  shall  charge  you  in  establishing  your 
share  of  inheritance  and  cashing  the  same" 
In  this  letter  of  May  7  Samuel  Kunkel  was 
advised  of  two  things:  (1)  That  the  defend- 
ants would  be  paid  a  fee  to  be  fixed  by  the 
county  court  for  services  rendered  to  the 
executors ;  and  (2)  that  the  defendants  would 
charge  Samuel  Kunkel  a  fee,  for  they  say 
"we  shall  charge  you." 

It  must  be  remembered  that  Samuel  Kun- 
kel was  a  teacher;  he  was  not  an  ignorant 
or  an  uneducated  man;  he  knew  the  mean- 
ing of  words;  and  consequently,  since  he  was 
an  educated  man,  with  a  thorough  under- 
standing of  the  German  language,  we  must 
presume  that  he  understood  the  meaning  of 
the  words  found  in  the  letters  received  by 
him.  With  the  exception  of  the  letter  of 
January  17,  all  the  letters  signed  by  the  de- 
fendants were  written  in  the  German  lan- 
guage, and  consequently  we  must  assume  that 
Samuel  Kunkel  understood  the  letters,  which 
told  him  in  the  plainest  language  that  the 
defendants  were  attorneys  for  the  executors 
and  that  they  would  be  paid  a  fee,  to  be  fixed 
by  the  county  court,  for  the  services  per- 
formed for  the  executors,  and  that  the  de- 
fendants would  also  charge  Samuel  Kunkel 
a  fee  for  services  performed  for  him.  To 
say  that  Samuel  Kunkel  did  not  know  that 
the  defendants  were  attorneys  for  the  execu- 
tors, or  that  he  did  not  know  that  the  de- 
fendants were  to  be  paid  for  services  ren- 
dered by  them  for  the  executors,  or  that  he 
did  not  know  that  the  defendants  expected 
to  charge  him  for  services  to  be  rendered  for 
him  individually,  Is  to  say  that  Samuel  Kun- 
kel did  not  know  the  meaning  of  plain  and 
unambiguous  words.  When  the  defendants 
made  known  to  Samuel  Kunkel  the  amount 
of  their  bill,  he  had  been  previously  informed 
that  the  defendants  were  attorneys  for  the 
executors,  and  that  they  would  be  paid  for 
such  services  a  fee  tsvbe  allowed  by  the  coun- 
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ty  court;  and  Samuel  Kunkel  approved  the 
bill  rendered  by  the  defendants  with  this 
knowledge,  and  also  with  a  knowledge  of 
the  property  owned  by  the  estate,  the  value 
of  it,  the  amount  of  the  moneys  disbursed 
by  the  executors  and  the  net  value  of  his 
"inheritance."  He  continued  to  correspond 
regularly  with  the  defendants  up  until  the 
time  of  his  death,  and  in  none  of  his  letters, 
following  his  approval  by  the  letter  of  No- 
vember 19,  Is  there  to  be  found  the  least 
suggestion  or  Intimation  of  dissatisfaction; 
but,  upon  the  contrary,  Samuel  Kunkel' s  let- 
ters manifest  his  unreserved  and  complete 
approval  of  the  fee  which  the  defendants 
charged  him.  Some  attorneys  might  have 
sent  to  Samuel  Kunkel  complete  copies  of 
every  paper  filed  in  the  estate,  while  other 
equally  reputable  attorneys  might  not  have 
done  so.  Viewing  the  transactions  in  the 
retrospect,  and  in  the  light  of  what  has  sub- 
sequently occurred,  it  can,  of  course,  now  be 
said  that  it  would  have  been  more  prudent 
if  complete  copies  of  all  papers  had  been  pre- 
pared and  mailed  to  Samuel  Kunkel. 

[7]  It  is  true  that  it  was  the  duty  of  the; 
executors  to  support  the  will,  and  it  Is  like- 
wise true  that  it  was  to  the  Interest  of  Sann 
uel  Kunkel  that  the  will  be  sustained ;  and 
hence  in  that  particular  there  was  a  unity, 
rather  than  a  conflict,  of  interest  between 
the  executors  and.  Samuel  Kunkel.  The  only 
possible  conflict  of  Interest  that  could  have 
arisen  was  when  the  county  judge  fixed  the 
attorney's  fees  for  services  rendered  to  the 
executors;  but  Samuel  Kunkel  knew  that 
the  defendants  were  to  be  paid  a  fee  to  be 
fixed  by  the  court,  and  Kunkel  had  a  right  to 
consent  to  It,  as  he  did. 

Samuel  Kunkel  was  a  necessary  party  to  a 
settlement  of  the  contest  40  Oyc.  1262.  If 
the  will  stood,  he  received  nine-tenths  of  all 
the  property  of  the  testator.  If  the  will  had 
been  broken,  then  he*  lost  alL  The  executors 
could  not  without  his  consent  make  a  settle- 
ment of  the  contest,  which  would  take  from 
him  his  interest  in  the  real  property  and 
transfer  it  to  Anna  KunkeL  His  approval  of 
the  compromise  was  necessary.  In  view  of 
the  fact  that  Samuel  Kunkel  was  the  only 
person  who  could  be  affected  by  a  compro- 
mise, which  decreased  his  share  of  the  estate 
and  correspondingly  Increased  the  portion  of 
Anna  Kunkel,  it  can  readily  be  seen  that 
there  was  much  room  for  the  rendition  of 
services  which  were  peculiarly  personal  to 
Samuel  Kunkel  alone  The  services  rendered 
by  the  defendants  were  assuredly  of  value  to 
Samuel  Kunkel.  Indeed,  if  he  had  turned 
his  interests  over  to  the  German  consulate, 
he  would  have  been  required,  and  properly 
so,  to  pay  for  the  services  performed  for  him 
in  looking  after  his  Interests;  and,  further- 
more, it  appears  .from  the  evidence  in  the 
record  that  the  fees  which  the  consulate 
would  have  charged  for  its  services  and  for 
the  services  of  its  attorneys  probably  would 


have  aggregated  about  $3,000.  In  other 
words,  in  addition  to  whatever  fees  might 
have  been  paid  out  of  the  estate  to  the  attor- 
neys for  the  executors,  Samuel  Kunkel  would 
have  been  required  to  pay  fees  for  services 
rendered  for  him  individually,  if  he  had  turn- 
ed his  business  over  to  the  German  consulate. 
It  cannot  fairly  be  said  that  no  valuable  serv- 
ice was  performed  by  the  defendants  for 
Samuel  Kunkel  individually.  If  the  measure 
which  was  used  by  the  German  consulate  in 
like  cases  is  adopted  as  the  standard,  then 
the  fee  retained  by  the  defendants  can  be 
said  to  be  within  the  limits  of  that  measure. 
Moreover,  Samuel  Kunkel  approved  the  fee, 
and  never  at  any  time  questioned  the  propri- 
ety or  the  amount  of  it. 

The  decree  appealed  from  should  be  re- 
versed, and  the  suit  dismissed,  without  costs. 

JOHNS,  J.  (concurring  specially).  In  legal 
effect  the  trial  court  affirmed  the  action  of 
the  county  court  in  allowing  the  defendants 
$3,600  as  attorney's  fees  on  settlement  of  the 
final  account  of  the  estate,  and  found  that  it 
was  "in  full  payment  for  all  services  the  de- 
fendants had  rendered  both  to  the  executors 
and  to  Samuel  Kunkel  In  connection  with  the 
settlement  of  said  estate  and  the  will  contest, 
and  that  the  amount  so  allowed  constituted 
a  reasonable  remuneration  for  the  said  serv- 
ices." The  plaintiff  did  not  appeal.  Samuel 
Kunkel  was  not  only  made  a  party  to  the 
contest  of  the  will,  but  he  was  a  necessary 
party. 

"All  persons  who  may  be  injuriously  affected 
by  the  judgment  or  decree  sought  should  be 
made  defendants.  Thus  the  beneficiaries  in  the 
will,  heirs  at  law,  and  next  of  kin,  as  well  as  the 
executor,  if  he  has  qualified  as  such,  are  usu- 
ally deemed  necessary  parties."  40  Oyc.  1262, 
and  authorities  there  cited. 

As  a  matter  of  fact,  the  executors  were 
nominal  parties,  and  Samuel  Kunkel  was  the 
only  real  party  in  interest  While  It  was  the 
duty  of  the  executors  to  uphold  and  defend 
the  will,  and  for  that  purpose  they  filed  an 
answer,  as  such  executors  they  would  not 
and  did  not  have  any  legal  right  to  appear 
for  Samuel  Kunkel,  or  to  represent  his  inter- 
ests otherwise  than  as  executors,  and  could 
not  make  or  enter  into  any  valid,  binding 
agreement  of  settlement  or  compromise  with- 
out bis  express  authorization  and  approval. 
If  Samuel  Kunkel  had  employed  other  attor- 
neys than  the  defendants  to  represent  his 
personal  interests,  the  county  court  would 
not  have  any  right  to  determine  the  amount 
which  such  attorneys  should  receive  for  their 
services.  So,  in  this  case,  the  only  authority 
which  the  county  court  had  was  to  ascertain 
and  allow  the  amount  of  fees  which  the  de- 
fendants should  have  for  legal  services  ren- 
dered to  the  executors  as  such,  in  the  will 
contest;  and  it  did  not  have  any  authority 
to  fix  or  determine  the  amount  of  attorney's 
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fees  which  Samuel  Kunkel  personally  should 
pay  the  defendant?  for  services  which  they 
rendered  him  in  the  contest  personally,  as 
distinguished  from  the  services  which  they 
rendered  the  executors.  Nor  is  there  any 
conflict  in  the  character  of  such  services. 
Any  services  which  the  defendants  rendered 
in  the  compromise  or  settlement  were  person- 
al to  Samuel  Kunkel.  Hence  the  only  ques- 
tion to  be  determined  Is  their  reasonable 
value. 

It  is  conceded  that  Cake  &  Cake  received 
$1,500  for  their  services  in  the  matter  of  the 
contest  only,  and  their  client  was  a  resident 
of  Portland.  The  defendants'  client  was  a 
resident  of  Germany,  aged  and  burdened  with 
disease,  to  whom  a  settlement  was  very  im- 
portant, and  for  whom  the  defendants  ren- 
dered much  additional  service.  On  this  theo- 
ry there  is  abundant  testimony  in  the  record 
that  $3,600  is  a  reasonable  fee  for  the  person- 
al services  which  the  defendants  rendered 
.  Samuel  Kunkel,  and  for  such  reasons  I  con- 
cur in  the  opinion  of  Mr.  Justice  HARRIS. 

BENNETT,  J.  (dissenting).  The  object  of 
this  suit  is  to  recover  from  the  defendants,  a 
firm  of  attorneys,  certain  sums,  retained  by 
them  out  of  the  estate  of  one  Daniel  Kunkel, 
for  their  fees  as  attorneys  for  the  executors, 
and  also  as  attorneys  for  the  chief  beneficia- 
ry of  the  estate,  whose  Interests  were  also 
represented  by  the  defendants  herein. 

Daniel  Kunkel,  in  the  matter  of  whose  es- 
tate the  services  in  question  were  performed, 
died  In  Portland,  Or.,  on  January  17,  1914, 
leaving  an  estate  of  the  approximate  value  of 
$100,000,  about  $30,000  of  which  was  in  real 
property,  and  the  balance  in  money  and  se- 
cured notes.  Mr.  Kunkel  had  resided  in 
Portland  for  many  years.  He  left  no  lineal 
descendants,  but  was  survived  by  his  wife, 
to  wbom  he  had  been  married  about  25  years. 
The  latter  years  of  their  married  life  had 
apparently  not  been  very  happy,  and  when 
Daniel  Kunkel  died  he  left  a  will  by  which 
he  bequeauied  one-third  of  the  real  property 
to  his  wife,  and  the  balance  of  the  real  prop- 
erty and  all  of  tbe  personal  property  to  Sam- 
uel Kunkel,  a  brother  living  in  Germany. 
The  defendants  herein  had  been  the  attorneys 
'  for  Daniel  Kunkel  for  several  years  and  had 
drawn  the  will  under  which  Samuel  Kunkel 
claimed.  After  the  death  of  Daniel  Kunkel, 
the  defendants  notified  his  brother  Samuel  of 
Daniel's  death,  and  that  Samuel  was  a  bene- 
ficiary under  the  will.  Afterwards  tbe  exec- 
utors named  in  the  will  were  appointed  by 
the  court  and  proceeded  to  administer  the 
estate.  The  defendants  appeared  as  attor- 
neys for  the  executors,  and  also  represented 
the  Interests  of  Samuel  Kunkel.  The  widow, 
naturally,  being  dissatisfied  with  the  will, 
threatened,  and  finally  actually  commenced, 
a  contest,  In  which  ah  answer  was  filed  on 
behalf  of  the  executors,  and  on  behalf  of 
Samuel  Kunkel,  by  the  defendants,  but  the 
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case  never  went  to  trial.  A  compromise  was 
arranged,  to  which  all  parties  consented,  and 
by  which  the  wife  received  the  real  property 
absolutely,  and  also  received  out  of  the  estate 
$1,500  to  pay  her  attorney's  fees  and  expens- 
es In  the  contest  proceedings,  and  the  bal- 
ance of  the  estate  went  to  Samuel  Kunkel 
under  the  wilL  After  paying  the  expenses  of 
administration,  some  small  debts,  the  inherit- 
ance taxes,  attorney's  fees,  etc.,  there  was 
turned  over  to  Samuel  Kunkel,  and  to  his 
estate  after  his  death,  tbe  sum  of  about  $24,- 
089  and  an  uncollected  promissory  note  for 
$27,500.  The  defendants  did  the  necessa- 
ry legal  work  for  the  administration  of  tbe 
estate,  represented  the  executors  in  the  con- 
test proceedings,  and  also  negotiated  for  and 
with  Samuel  Kunkel,  and  between  him  and 
the  widow,  in  arranging  the  settlement,  and 
they  received  from  the  executors  bis  share  of 
the  money  and  transmitted  the  same,  accord- 
ing to  his  direction,  to  him  in  Germany. 

The  defendants  presented  their  claim  for 
fees  for  their  services  to  the  executors  In  the 
sum  of  $8,500,  which  was  allowed  by  the 
county  court  They  also  made  a  charge  di- 
rectly against  Samuel  Kunkel  for  another 
$8,500  for  their  services  to  him.  In  addition 
to  this,  Kunkel,'  at  one  time— having  received 
from  the  defendants  an  installment  on  his 
Inheritance,  and  being  generously  minded- 
authorized  them  to  take  out  $1,000  from  his 
share  of  the  estate  as  a  Christmas  present 
for  them,  which  they  did.  They  also  em- 
ployed one  Hesse,  a  German  attorney  in  Port- 
land, to  assist  them  as  attorneys,  and  espe- 
cially in  the  translation  of  German  letters 
and  papers,  for  which  they  agreed  to  pay 
him  $1,000.  This,  they  reported  to  Kunkel, 
and  he  approved  the  same. 

Kunkel  was  Informed  of  their  charge  for 
$3,500  for  their  services  to  him  individually, 
and  it  is  claimed  he  assented  thereto;  bnt 
be  was  not  informed  *  that  they  had  also 
charged  up  and  received  from  the  executors 
another  $8,500  for  their  services  to  the  estate, 
including  the  contest;  and  It  Is  claimed  on 
behalf  of  respondent  that  his  assent  to  the 
payment  of  the  last  $3,500  was  obtained  and 
procured  by  the  willful  suppression  of  the 
fact  that  they  had  already  been  paid  for 
these  services  by  the  estate. 

Before  the  estate  was  finally  settled,  Sam- 
uel Kunkel  also  died,  and  the  plaintiff  herein 
brings  this  proceeding  as  his  administrator, 
claiming  that  the  fee  paid  to  the  defendants, 
as  attorneys  for  the  executors,  was  exorbi- 
tant, and  should  not  have  exceeded  $1,500; 
that  said  amount  should  have  covered  their 
entire  services,  both  for  the  estate  and  for 
Samuel  Kunkel  Individually,  and  also  for  the 
services  of  Hesse;  and  that  the  gift  from 
the  client  to  the  attorneys  of  the  $1,000 
should  not  be  permitted  to  stand. 

The  court  below  allowed  the  defendants 
the  $3,500  as  attorneys  for  the  executors,  tbe 
$1,000  for  the  services  of  Hesse,  and  the  fi - 
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000  as  a  gift,  but  refused  to  allow  the  $3,500 
charged  for  direct  services  to  Samuel  KunkeL 
From  this  decree  the.defeudants  appeal. 

From  the  opinion  of  tne  majority  of  the 
court  I  am  compelled  to  dissent.  Measured 
by  the  value  of  the  services  performed  by  the 
appellants  for  Mr.  Eunkel,  and  for  which 
they  were  not  otherwise  recompensed,  their 
charge  of  $3,600  seems  to  me  exorbitant  and 
unconscionable;  and,  as  I  view  it,  Mr.  Kun- 
kel's  approval  of  that  fee  was  obtained  by  such 
an'  important  and  unfair  suppression  of  fact 
as  to  prevent  the  defendants  from  gaining  any 
advantage  by  such  alleged  approval,  under 
the  rule  governing  the  relation  of  attorney 
and  client,  as  stated  in  the  majority  opinion. 

With  the  rule  governing  the  duty  of  an 
attorney  toward  his  client,  as  stated  in  that 
opinion,  I  am  entirely  satisfied.  I  quote 
again  from  the  language  of  the  opinion,  tak- 
ing the  liberty  of  italicizing  the  portions 
which  seem  to  me  to  have  more  particularly 
concrete  application  to  this  case : 

"The  relation  between  an  attorney  and  client 
has  always  been  treated  as  one  of  special  trust 
and  confidence;  and  for  that  reason  the  law 
requires  that  the  conduct  of  an  attorney,  when 
dealing  with  his  client,  shall  be  characterized 
by  fairness,  honesty,  and  good  faith.  Indeed, 
so  strict  is  the  injunction  not  to  take  advantage 
of  the  client  that,  when  a  client  challenges  the 
fairness  of  a  contract  made  with  his  attorney, 
the  latter  has  the  burden  of  showing  not  only 
that  he  used  no  undue  influence,  but  alto  that 
he  gam  to  hie  client  aU  the  information  and 
advice  which  it  would  have  been  his  duty  to 
give  if  he  himself  had  not  been  interested,  and 
that  the  transaction  was  as  beneficial  to  the 
client  as  it  would  have  been  if  the  latter  had 
dealt  with  a  stranger." 

These  are  brave,  strong  words,  and  with 
every  syllable  of  them  I  entirely  concur. 
They  fix  the  duty  of  an  attorney  toward  his 
client  at  a  high  standard,  but  not  too  high, 
when  we  consider  the  peculiarly  confidential 
relation  which  an  attorney  enjoys,  and  the 
fact  that  those  with  whom  he  deals  are  often- 
times helpless  from  infancy  or  old  age,  and 
are  generally  ignorant  of  the  law,  and  of  their 
legal  rights,  and  practically  at  the  mercy  of 
the  lawyer  who  represents  them.  Such  a  dec- 
laration of  the  principles  which  govern  at- 
torneys will  be  an  inspiration  to  the  lawyer 
who  cares  deeply  for  his  profession  and  for 
its  honor. 

When  it  becomes  generally  known  that  this 
is  the  standard  which  governs  the  conduct  of 
attorneys,  and  that  the  courts  unflinchingly 
carry  the  principles  so  declared  into  execu- 
tion, there  will  be  an  end  of  that  unjust  be- 
lief, unfortunately  now  so  general  among 
laymen,  that  lawyers  are  mercenary  and  un- 
scrupulous grafters,  and  that  the  courts,  be- 
ing composed  of  lawyers  promoted,  look  with 
complacent  tolerance  and  winking  eye  upon 
the  unjust  greed  and  rapacity  of  their  erst- 
while associates.  If  I  would  add  anything  to 
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the  words  of  the  majority  opinion  in  this  re- 
gard, it  would  be  in  the  language  of  Mr. 
Thornton  in  his  excellent  new  work  on  At- 
torneys: 

"Attorneys,  in  entering  into  contracts  of  em- 
ployment with  clients,  are  required  to  exercise 
the  highest  order  of  good  faith,  not  only  in  ad- 
vising the  client,  but  also  in  disclosing  oil  in- 
formation in  their  possession  as  to  facts  which 
would  or  might  influence  him,  either  in  enter- 
ing into  or  refusing  to  execute  the  contract. 
The  failure  to  do  so  renders  the  contract  pre- 
sumptively void.  •  *  •  The  burden  is  on  the 
attorney  to  show  that  the  client  was  advised 
and  informed."  2  Thornton  on  Attorneys,  {  429, 
p.  748. 

Keeping  in  view,  then,  the  rule  in  such 
cases,  let  us  attempt  to  apply  it  in  this  case, 
and  see  whether  or  not  the  conduct  of  the  de- 
fendants in  the  case  measures  up  to  these 
high  standards;  for  If  it  does  not,  and  we, 
directly  or  tacitly,  approve  of  their  action, 
and  help  them  to  reap  the  profits  of  the  trans- 
action, then,  as  it  seems  to  me,  our  fine  words 
had  far  better  never  have  been  said.  They 
will  be  "like  dead  sea  apples,  pleasant  to  the' 
sight,  but  ashes  to  the  touch." 

I  assume— as  there  is  no  appeal  by  the 
plaintiff  from  that  part  of  the  decree  which 
favored  the  defendants — that  the  only  ques- 
tion before  us  which  we  can  readjudlcate  is 
the  claim  for  the  last  $34500  for  the  services 
alleged  to  have  been  rendered  by  the  appel- 
lants to  Mr.  Kunkel  individually.  However, 
It  does  not  follow  that  we  should  not  consid- 
er the  other  sums  received  by  the  appellants, 
In  so  far  as  they  affect  the  fairness  and  jus- 
tice of  the  charge  of  the  last  $3,600,  which  is 
before  the  court— for  Instance,  if  the  sum  of 
$3,500  received  by  the  appellants  from  the 
executors  was  for  the  same  services,  or  part 
of  the  same  services,  for  which  they  are  now 
trying  to  charge  Kunkel  Individually,  then, 
having  once  received  compensation  therefor, 
it  would  be  utterly  unjust  to  permit  them  to 
again  collect  from  Mr.  Kunkel  for  the  same 
service.  No  court  of  equity  would  permit  so 
unjust  a  result,  and,  If  it  would,  it  would 
cease  then  and  there  to  be  a  "court  of  equity." 

The  same  suggestions  apply  to  the  $1,000 
collected  by  the  appellants  and  turned  over  to 
Hesse,  for  assisting  in  doing  whatever  was 
done,  in  the  matter  of  Mr.  Kunkel's  individ- 
ual interest  If  he  performed  part  of  the 
services  and  was  paid  by  Mr.  Kunkel,  that 
reduces  the  work  left  to  be  done  by  the  de- 
fendants in  the  same  matter;  and  it  would 
be  obviously  unjust  for  them,  having  induced 
Kunkel  to  pay  the  $1,000  to  Hesse,  to  then 
charge  him  again  in  their  own  behalf  for 
that  part  of  the  work  which  he  had  already 
paid  Hesse  for  doing.  It  becomes  necessary, 
then,  in  analyzing  the  case,  and  finding  out 
whether  this  last  charge  of  $3,500  to  Mr. 
Kunkel  individually,  was  Just  or  unjust,  to 
separate  the  work  for  which  they  have  al- 
ready been  paid  by  the  executors,  and  the 
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part  of  the  work  of  taking  care  of  Mr.  Kun- 
kel's  Interests  performed  by  Hesse,  from  the 
remainder  of  the  services  performed,  so  that 
we  can  see  what  services  are  left,  and  what, 
if  any,  fair  relation  they  bear  to  the  large 
sum  charged. 

In  considering  this  question  we  most  re- 
member constantly  that  all  the  amounts  re- 
ceived by  the  appellants  came,  directly  or 
Indirectly,  out  of  Mr.  Eunkel's  pocket  The 
$3,600  paid  to  the  defendants  by  the  execu- 
tors was  really  paid  by  Mr.  Kunkel,  for  he 
was  the  residuary  legatee,  and  everything 
left  from  the  estate  belonged  to  him.  At  the 
time  when  these  fees  were  allowed  by  the  ex- 
ecutors, It  had  been  agreed  exactly  what 
Daniel  Kunkel's  wife  was  to  receive,  and  the 
defendants,  and  every  one  else  who  had  any 
relation  to  the  case,  knew  full  well  that  what- 
ever came  out  of  the  estate  In  the  way  of  ex- 
ecutors' or  attorney's  fees  came  out  of  funds 
otherwise  belonging  to  Samuel  Kunkel.  In- 
deed, there  was  no  longer  any  real  necessity 
or  reason  for  separating  the  fees,  unless  it 
would  be,  by  this  manipulation,  "to  make  two 
fees  grow  where  one  had  grown  before." 

Of  course,  in  determining  the  services 
which  the  defendants  had  a  right  to  charge 
up  as  an  individual  charge  against  Samuel 
Kunkel,  I  think  it  will  at  once  be  conceded 
that  they  had  no  right  to  charge  for  any 
services  in  overseeing  the  final  settlement  and 
protecting  his  interests,  in  the  matter  of  the 
executors'  fees  and  their  own  attorney's  fees, 
for  the  simple  reason  that  they  did  nothing, 
and  could  do  nothing,  in  that  regard ;  for  in 
that  the  defendants  had  put  themselves  in  an 
impossible  and  inconsistent  position.  They 
were  attempting  to  represent  the  executors, 
who  were  interested  in  getting  the  largest 
possible  fees,  and  they  were  also  interested 
in  getting  the  maximum  fees  for  themselves ; 
and  at  the  same  time  they  were  supposed  to 
be  representing  the  interests  of  Mr.  Kunkel, 
whose  interests  were  to  have  the  executors' 
and  attorney's  fees  reduced  to  the  smallest 
possible  margin.  The  result  was  that  no  one 
really  represented  Mr.  Kunkel  before  the 
county  court  at  all.  There  were  no  objections 
whatever  filed  to  the  executors'  fees;  neither 
was  there  any  objection  made  to  the  fees  de- 
manded by  the  attorneys. 

In  practice,  the  arrangement  worked  out 
beautifully.  The  executors  and  attorneys, 
apparently,  resolved  themselves  into  sort  of  a 
mutual  approval  society.  The  executors  came 
in  and  demanded  their  fees.  They  demanded 
the  statutory  fee,  not  only  on  the  personal 
property,  which  passed  through  their  hands, 
but  also  upon  the  $80,000  worth  of  real  prop- 
erty, for  which  they  did  not  account  at  all; 
and  in  addition  to  this  they  demanded  their 
fees  on  the  whole  estate,  as  erroneously  ap- 
praised at  $108,000,  although  $10,000  of  that 
was  an  obvious  double  appraisement,  and  the 
estate  really  totaled  only  $98,000.  Neverthe- 
less these  fees  were  apparently  approved  by 


the  defendants.  Indeed,  we  may  safely  as- 
sume that  the  report  of  the  executors,  asking 
for  these  executors'  fee?,  was  written  by  the 
defendants  as  their  attorneys. 

Again  the  executors,  with  equal  compla- 
cence, included  in  their  report  a  request— in 
addition  to  their  own  fees— for  $3,600  for  the 
attorneys,  although  it  appears  from  the  evi- 
dence that  the  fees  fixed  by  the  rules  of  the 
Bar  Association  for  acting  as  attorneys  in 
such  an  administration  would  only  have  been 
about  $1,000  or  $1,100,  and  to  these  attorney's 
fees  again  there  was,  of  course,  no  objection, 
and  Mr.  Kunkel's  interests  again  were  not 
represented.  The  county  court,  finding  that 
there  was  no  objection  whatever  on  behalf 
of  Mr.  Kunkel's  attorneys,  and  that  the  exec- 
utors* claim  for  fees  was  approved  by  the 
attorneys,  and  that  the  attorneys'  claim  for 
fees  was  approved  by  the  executors,  allowed 
each  of  them  the  full  amount  claimed. 

It  is  obvious  that  the  appellants'  supposed 
representation  of  the  individual  interest  of 
Mr.  Kunkel  was,  in  this  particular,  really  of 
no  value  whatever.  They  did  nothing  for 
him,  and  in  the  very  nature  of  things  could 
do  nothing  for  him.  They  were  trying  to  per- 
form two  Inconsistent  duties — to  ride  two 
horses  going  in  different  directions.  It  goes 
without  saying  that  attorneys  cannot  proper- 
ly act  for  both  parties  under  such  circum- 
stances, even  with  their  consent. 

"Even  by  the  consent  of  the  parties,  an  at- 
torney is  not  permitted  to  act  on  both  side*  of 
a  cause."   Weeks  on  Attorneys,  |  120. 

"It  is  a  well-settled  general  rule  that  an  at- 
torney cannot  represent  conflicting  interests, 
or  undertake  the  discharge  of  inconsistent  da- 
ties."  Thornton  on  Attorneys  at  Law,  vol  1,  | 
174. 

"So  an  attorney  for  the  executors  of  an  es- 
tate is  disqualified  to  represent  the  heirs  for 
the  purpose  of  supervising  the  proceedings  of 
the  executors  with  reference  to  distribution.'' 
Id„  1 176. 

Now,  let  us  see  how  much  of  the  services 
performed  by  the  defendants  in  the  whole 
transaction  were  paid  for  by  the  $3,600  re- 
ceived from  Mr.  Kunkel's  funds,  through  the 
executors,  and  therefore  not  fairly  chargeable 
to  him  again,  as  an  individual.  That  this 
fee  paid  through  the  executors  was  Intended 
to  and  did  cover  practically  tire  entire  serv- 
ices In  the  matter  of  the  contest  seems  en- 
tirely plain.  Judge  Cleetoo,  who  presided  in 
the  county  court  and  allowed  the  fee,  and 
therefore  must  be  presumed  to  know,  being 
called  by  the  defendants,  testified: 

"The  matter  came  up  in  regular  order  and  la 
due  course  of  the  administration,  after  the  set- 
tlement had  been  reached  by  the  attorneys  rep- 
resenting the  respective  contesting  parties,  and 
after  it  had  been  approved  by  the  court,  it  ctme 
on  then  for  fixing  the  fees  for  the  attorneys. 
It  came  on  without  a  contest  and  without  any 
objections  being  filed.  Mr.  Bernstein  presented 
the  claim  for  attorneys'  fees,  and  stated  the  at- 
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torneys  claimed  for  their  services  $8,500,  repre- 
senting the  executors  of  the  estate." 

"Ordinarily  an  estate  of  that  size,  that  pro- 
ceeded without  contest  and  in  the  usual  way, 
the  attorney's  fees  should  be  something  like 
about  $2,500  to  $3,000,  and  I  estimated  that, 
to  represent  and  provide  a  defense  against  a 
contest  of  an  estate  of  that  value,  it  would  be 
worth  from  $500  to  $1,000,  and  I  fixed  the  fee 
accordingly  at  $3,500." 

On  cross-examination  he  testified: 

"Q.  Mr.  Bernstein,  himself,  asked  that  the 
fees  should  be  as  much  as  $3,500,  did  he  not, 
when  he  presented  it  to  you?  A.  Yes;  he  made 
application  for  his  fee  as  is  customary  by  at- 
torneys. • 

"Q.  That  was  fixed  before  the  account  was 
filed,  was  it  not?  A.  I  think  he  put  his  claim 
in— he  made  an  oral  statement  of  the  matter 
to  me  that  he  had  asked  for  an  attorney's  fee  of 
$3,500." 

Again  in  his  cross-examination: 

"Q.  In  connection  with  his  .application  to  you 
to  fix  the  fee,  Mr.  Bernstein  always  called  at- 
tention to  the  fact  that  the  attorneys,  himself 
and  Mr.  Cohen,  had  handled  the  contest  matter 
and  made  the  compromise,  did  they  not?  A. 
Yea;  I  understood  that    I  understood  that. 

"Q.  You  took  that  into  consideration  in  fix- 
ing the  fee?  A.  Yes,  sir. 

"Q-  Do  you  know  what  the  Bar  Association 
role  is  [as  to  fixing  attorney's  fees  for  ex- 
ecutors]? A.  No,  I  think  they  allow  the  at- 
torney about  one-half  of  what  the  administrator 
is  supposed  to  get.  •  *  * 

"Q.  Also  in  this  case,  there  were  no  probate 
sales,  were  there?  A.  I  don't  remember  that 
there  were— I  think  not. 

"Q.  And  there  was,  I  believe,  only  one  ac- 
count—the final  account?  A.  Yes;  that  would 
leave  only  the  final  account  in  that  case. 

"Q.  The  final  account  itself  was  a  very  brief 
document,  was  it  not?  A.  I  think,  from  the 
nature  of  the  estate,  the  final  account  was  not 
a  complex  or  comprehensive  document. 

"Q.  You  were  taking  into  consideration  the 
services  rendered,  I  believe  you  have  already 
said,  in  connection  with  the  handling  of  the 
contest  and  the  compromise  of  it  in  fixing  these 
fees?  A.  Yes,  sir." 

Judge  Cake,  who  was  also  called  as  a  wit- 
ness for  the  defendants,  in  his  deposition 
testified: 

"Well,  I  didn't  take  any  part  in  the  matter 
at  all.  Mr.  Bernstein  suggested  to  the  court  the 
work  of  the  attorneys,  referring  to  this  case 
[the  contest],  and  I  didn't  remember  what  the 
fees  were  fixed  at.  The  court  considered  the 
matter  talked  over  with  Mr.  Bernstein  and  ask- 
ed questions  concerning  the  situation,  and.  it 
was  fixed  in  the  immediate  light  of  the  litiga- 
tion which  had  just  been  concluded.  *  *  * 

"Q.  At  the  time  the  court  made  the  order 
allowing  the  attorney's  fee  of  $3,500,  the  court's 
attention  was  particularly  brought  to  the  mat- 
ter of  this  litigation,  as  I  understand  it?  A. 
To  the  what,  you  say? 

"Q.  Was  particularly  drawn  by  Mr.  Bern- 
stein to  the  matter  of  this  will  contest  and  the 
services  that  had  been  rendered  in  that  connec- 
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tion?  A.  That  was  brought  up.  I  stood  there 
at  the  end  of  the  bench,  and  Mr.  Bernstein  stood 
in  front  of  the  court,  and  he  told  him  the  cir- 
cumstances under  which  the  litigation  had  been 
brought,  and  the  other  conditions  with  which 
the  administration  of  the  estate  was  affected. 

"Q.  The  allowance  of  the  attorney's  fees  was 
based  upon  Mr.  Bernstein's  statement  that  was 
thus  submitted,  as  I  understand?  A.  Why,  of 
course;  now  I  could  not  tell  you  about  that, 
but  the  history  of  the  case  and  the  history  of 
the  estate  would,  of  course,  be  well  known  to 
Judge  Cleeton. 

"Q.  Yes,  but  attention  was  drawn  to  the  fact 
that  the  attorneys  for  the  executors  had  at- 
tended to  the  will  contest  and  also  to  the  set- 
tlement that  had  been  made?  A.  Yes;  yes. 

"Q.  Those  items  were  brought  in  for  the 
court's  consideration?  A.  Yes;  oh,  yes." 

And  again  the  same  witness  testified: 

"A.  Yes;  about  the  way  I  figure  that,  Mr. 
Vearie,  is  this:  Even  if  this  suit  had  not  been 
in  there,  if  there  had  not  been  any  suit  there, 
and  had  been  the  administration  of  the  estate, 
a  couple  of  thousand  dollars  for  the  ordinary 
estate  of  a  hundred  thousand  dollars  should  be 
charged. 

"Q.  Yon  figure  that,  if  there  had  not  been  the 
litigation  over  the  will,  $2,000  would  have  been 
a  fair  fee?  A.  If  there  had  not  been  any  liti- 
gation at  all,  yes;  $2,000  would  have  been  a 
very  fair  fee  for  the  executors. 

"Q.  And  there  ought  to  have  been  an  allow- 
ance of  $1,500  more  for  the  conduct  of  the  will 
contest?  A.  Yes,  yes;  very,  very  reasonably 
so;  very  reasonably  so." 

Indeed,  the  large  fee  of  $3,500  for  the  at- 
torneys In  this  simple  estate  could  not  pos- 
sibly have  been  sustained  upon  any  other 
theory.  Every  witness  called  for  the  defend- 
ants, who  testified  that  the  $3,500  was  rea- 
sonable, based  their  testimony  upon  the  fact 
that  the  contest,  and  all  the  work  of  the 
contest,  was  included,  and  not  one  of  them 
ventured  to  say  that  $3,500  would  have  been 
a  fair  fee  for  the  administration  alone; 
while  the  witnesses  for  the  plaintiff  place  the 
value  of  the  services,  including  both  admin- 
istration and  contest,  at  a  much  less  sum. 
It  appears  that  the  rules  fixed  by  the  Bar 
Association  placed  the  attorney's  fees  at 
one-half  of  the  amount  allowed  the  execu- 
tors.  Judge  Cleeton  himself  testified: 

"Q.  Do  you  know  what  the  Bar  Association 
rule  is  [as  to  fixing  attorney's  fees  for  execu- 
tors]? A  No;  I  think  they  allowed  the  attor- 
ney about  one-half  of  what  the  administrator  is 
supposed  to  get." 

As  the  Bar  Association  is  composed  en- 
tirely of  lawyers,  I  think  we  may  safely 
assume  that  the  fee  fixed  by  them  is  a  rea- 
sonable one,  and  not  too  low.  It  is  true  that 
some  of  the  attorneys,  who  were  witnesses, 
were  disposed  to  quarrel  with  the  schedule 
fixed  by  the  Bar  Association— basing  their 
judgment  upon  the  ground  that  such  a  di- 
vision was  unfair,  because  the  attorney  gen- 
erally did  all  the  work.  This  may  be  true 
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as  between  the  attorney  and  the  executor, 
but  that  Is  no  reason  why  the  estate  should 
suffer  a  double  charge.  If  the  executor  puts 
the  work  that  properly  belongs  to  him  onto 
the  attorney,  and  the  attorney  does  It,  the 
executor  should  pay  for  such  services  out  of 
his  fees,  and  not  out  of  the  estate.  The 
law  allows  the  executor  so  much  for  the 
performance  of  his  duties;  and  it  would  be 
exceedingly  unjust  to  permit  him  to  collect 
the  whole  amount  of  his  fees  for  performing 
such  duties,  and  then  turn  the  work  over 
to  an  attorney,  and  let  the  attorney  charge 
up  the  estate  again  therefor.  The  attorney 
should  only  be  allowed  for  merely  legal 
services. 

In  this  case  the  estate  was  a  very  simple 
one.  It  was  nearly  all  in  money  and  real 
estate,  except  one  large  note.  The  real 
estate  was  not  sold.  The  note  was  not  sued 
upon  for  recovery.  Outside  of  the  contest 
with  the  widow,  there  were  no  complications 
whatever.  There  was  no  more  work  about 
the  administration  than  there  would  be  about 
the  ordinary  $500  estate.  There  was  noth- 
ing that  required  any  particular  or  special 
skill  or  unusual  ability.  There  was  no  re- 
sponsibility for  the  Investigation  of  title  or 
the  sale  of  property.  There  were  only  the 
petitions  to  draw,  and  one  or  two  accounts 
and  the  final  account  to  prepare,  and  per- 
haps a  few  other  incidental  services.  The 
entire  work  of  settling  the  estate,  if  put  to- 
gether, would  not  have  taken  two  weeks  of 
the  time  of  any  attorney.  Under  such  con- 
ditions the  fees  fixed  by  the  Bar  Association 
would  seem  to  be  entirely  ample,  and,  as  I 
have  said,  it  seems  impossible  to  have  rea- 
sonably stretched  those  small  services  to 
cover  the  $3,600  charge,  without  including 
•  the  entire  services  in  the  contest  matter, 
and,  as  we  have  seen  from  the  testimony,  as 
a  matter  of  fact  they  were  included. 

It  has  been  urged  that  this  contest  was 
the  individual  matter  of  Mr.  Kunkel,  and 
that  therefore  the  services  of  the  defendants 
in  that  regard  were  not  properly  chargeable 
to  the  estate.  This  seems  an  exceedingly 
narrow  and  technical  view,  and  I  do  not 
think  it  can  be  sustained.  The  very  right 
of  the  executors  to  be  executors  at  all  was 
Involved  in  the  contest,  and  as  attorneys  for 
the  executors,  and  on  behalf  of  the  estate, 
the  attorneys  were  bound  to  do  everything 
that  could  be  done,  and  make  every*  exer- 
tion in  their  power,  to  sustain  the  will.  But 
in  any  event  It  does  not  lie  in  the  mouths  of 
the  defendants  to  say  now  that  their  serv- 
ices in  that  contest  were  not  for  the  estate, 
and  properly  paid  for  by  the  estate.  Ac- 
cording to  the  testimony  of  both  Judge  Clee- 
ton  and  Judge  Cake,  already  quoted,  they 
went  before  the  county  court  and  asked  to 
be  allowed  this  fee  for  their  services  as  at- 
torneys in  the  contest,  and  it  was  allowed 
to  them  upon  their  own  solicitations  and 
representations. 


Indeed,  it  appears  that  the  final  report  of 
the  executors,  which  we  may  assume  was 
prepared  by  the  defendants,  contains  the 
following  representations  in  regard  to  the 
services  which  the  fee  was  to  cover : 

"In  addition  to  which  the  executors  have  em- 
ployed the  firm  of  Bernstein  &  Cohen  as  their 
attorneys,  who  have  acted  as  such  since  the  pro- 
bate of  the  will,  and  also  have  given  special 
and  additional  services  in  the  contest  filed  by 
the  widow  of  deceased,  and  the  settlement  of 
the  same,  for  which  services  they  request  that 
the  attorney's  fees  be  fixed  at  $3,500." 

They  ought  not  now  be  permitted  to  come 
back  and  say  the  fee  was  not  properly  al- 
lowed in  the  county  court,  and,  having  got 
it  down  in  their  pockets,  ask  to  collect  it 
again,  directly  from  Mr.  Kunkel,  who  has 
already  paid  It  once  Indirectly. 

The  only  remaining  question,  then,  upon 
this  branch  of  the  case,  is  whether  the  com- 
paratively small  .services  that  were  left,  aft- 
er taking  out  the  contest  and  the  estate  al- 
ready paid  for,  were  fairly  worth  so  large 
a  sum  as  $8,500.  No  doubt  there  were  some 
services  performed  by  the  defendants  for  Mr. 
Kunkel  Individually  and  which  were  not 
paid  for  through  the  executors.  Such  serv- 
ices were  the  correspondence,  the  transmit- 
ting of  the  money,  and  the  formal  appear- 
ance for  him  in  the  contest.  To  say  that 
such  services  were  worth  so  large  a  sum  as 
$3,500  seems  to  me  so  startlingly  unjust  as 
to  be  almost  absurd. 

Then  It  must  be  remembered  that  even 
these  services  are  to  be  divided,  because 
Hesse  was  employed  by  the  defendants 
themselves,  to  perform  part,  if  not  all,  of 
the  same ;  and  for  this  they  paid  him  $1,000, 
not  out  of  their  own,  but  out  of  Mr.  Kun- 
keTs,  funds.  It  must  be  presumed  that  he 
performed  at  least  a  part  of  the  work  in- 
volved in  the  correspondence,  and  whatever 
else  there  was  to  do.  Mr.  Bernstein  him- 
self, in  one  of  his  letters  to  Kunkel,  says 
"that  Hesse  was  employed  to  assist  in  the 
correspondence  and  as  an  attorney  in  the 
case,"  so  that,  in  ascertaining  what  was  the 
value  of  the  services,  performed  for  Mr. 
Kunkel,  we  must  take  out  that  portion  pre- 
sumably performed  by  Mr.  Hesse.  To  allow 
the  defendants  to  collect  for  the  same  serv- 
ices, once  for  Hesse  and  again  for  them- 
selves, would  be  manifestly  unjust  To  my 
mind,  therefore,  a  fee  of  $3,500,  to  be  col- 
lected by  the  defendants  from  Kunkel,  in 
addition  to  the  $3,500  already  received 
through  the  executors, .  and  the  $1,000  col- 
lected by  them  for  Hesse,  is  clearly  unrea- 
sonable. 

In  arriving  at  this  conclusion  I  have  said 
nothing  about  the  $1,000  gift  That  stands 
a  little  different  from  the  other  matters  al- 
ready considered.  Nevertheless  it  had  some 
bearing  upon  the  general  relations  of  the 
parties.    No  doubt  it  was  intended  as  Id 
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tome  sense  a  partial  remuneration  for  the 
services  performed  by  the  defendants.  Mr. 
Kunkel  does  not  seem  to  have  known  the 
defendants  at  all,  and  there  was  no  reason 
why  he  should  have  given  them  a  $1,000 
Christmas  present,  except  that  he  had  so 
intended  it  The  defendants  In  their  letters 
to  him  had  constantly  asserted  and  protest- 
ed their  unselfish  and  undying  devotion  to 
his  interest.  In  the  letter  of  March  3,  1914, 
Mr.  Bernstein  says: 

"You  can  rest  assured  we  shall  look  after 
your  interest  to  the  beat  of  our  ability,  and 
that  it  shall  always  be  our  aim  to  represent  your 
welfare  and  interest  most  energetically." 

In  the  letter  of  March  30th,  ensuing,  he 
says  again: 

"Beat  assured  that  we  shall  look  after  your 
interests  to  the  best  of  our  ability,  and  that  we 
understand  your  position  perfectly." 

In  the  letter  of  February  23d:. 

"You  can  rest  assured  that  we  shall  keep  you 
forthwith  informed  as  to  all  developments  in 
this  estate,  which  concern  your  personal  in- 
terests." 

In  the  letter  of  July  2d : 

"On  account  of  the  intimate  friendship  al- 
ways existing  between  your  brother  and  us  for 
a  lifetime,  and  on  account  of  the  exceptional 
confidence  which  we  employed,  it  will  be  to  a 
certain  extent  our  duty  to  your  deceased  brother 
to  see  to  it  that  his  estate  is  administered," 
etc 

If  Mr.  Kunkel  had  been  a  reader  of  our 
own  Shakespeare,  he  might  have  thought 
with  old  Falstaff,  that  the  defendants  "did 
protest  too  much" ;  but,  as  It  was,  he  seems 
to  have  been  very  much  Impressed  by  those 
protestations,  and  he  evidently  thought  that 
such  unselfish  and  professed  devotion  to  his 
interest  deserved  some  special  reward.  Per- 
haps he  had  read  of  the  old-time  English 
law,  when  an  attorney  could  charge  no  fee, 
and  Intended  this  $1,000  as  a  sort  of  honora- 
rium. Perhaps  he  thought,  if  he  was. gen- 
erous with  the  defendants,  they  would  at 
least  be  fair  with  him.  Perhaps  in  his  in- 
nocence he  thought  he  could  "bribe"  them 
to  do  what  was  fair  and  right. 

At  any  rate,  It  is  perfectly  plain  that, 
while  he  called  the  $1,000  a  gift,  he  really 
intended  that  it  should  be  some  sort  of  a 
reward  for  the  services  which  he  hoped  to 
receive  from  the  defendants.  As  I  have  al- 
ready said.  It  seems  to  me  that  from  any 
viewpoint  the  charge  of  $3,500  for  the  small 
services  which  the  defendants  performed  in- 
dividually for  Kunkel,  and  for  which  they 
had  not  been  paid,  after  already  receiving 
$3,500  from  the  executors,  is  exorbitant  and 
unfair. 

It  Is  urged  in  the  brief  by  the  learned  at- 
torneys for  appellants  that,  If  this  money 
had  been  collected  and  transmitted  through 


the  German  consulate,  the  charges  for  con- 
sulate fees  and  attorney's  fees  would  have 
been  as  large  as  those  made  by  the  defend- 
ants for  the  same  services.  It  seems  a  poor 
defense  to  a  bad  act,  or  an  exorbitant  fee, 
that  some  one  else  would  have  committed 
as  great  a  wrong  or  charged  as  unjust  a  fee. 
But  since  It  throws  a  sidelight  on  this  trans- 
action, let  us  inquire.  In  the  brief  of  ap- 
pellants a  calculation  Is  made  from  which 
it  is  figured  that  the  charges  of  2  per  cent, 
by  the  consul  and  5  per  cent  for  attorney's 
fees  would  have  amounted  to  something  over 
$3,900,  and  the  result  of  this  calculation 
seems  to  have  been  accepted  bodily  in  the 
majority  opinion. 

But  this  conclusion,  as  it  seems  to  me, 
can  only  be  reached  by  disregarding  the 
evidence,  and  figuring  the  percentage  on  the 
amount  of  the  promissory  note,  which  was 
transmitted  without  collection,  as  well  as 
the  money  collected  and  transmitted.  As 
a  matter  of  fact  the  evidence  shows  this 
would  not  have  been  done.  Mr.  F.  H.  Bit- 
ters, secretary  to  the  German  consulate,  tes- 
tified In  regard  to  the  official  tariffs  for  the 
remittance  of  money  from  this  country  to 
Germany  as  follows: 

"Q.  Will  you  kindly  state  what  the  official 
tariff  of  fees  for  the  remittance  of  money  in 
the  states  is  at  uhe  present  and  what  the  pre- 
ceding tariff  was,  if  there  has  been  a  change, 
and  to  what  years  it  applies?  A.  Since  January 
1,  1911,  we  are  charging  2  per  cent;  yes,  sir, 
2  per  cent,  of  the  money  forwarded  to  the  heirs. 
That  means  2  per  cent  of  the  moneys  collected, 
and  after  the  attorney's  fees  are  deducted. 

"Q.  Before  that  what  was  the  schedule?  A. 
One  and  two-thirds  per  cent  of  the  first  $500 
and  one-third  per  cent  of  each  additional  $100. 

"Q.  How  far  back  did  that  schedule  apply? 
A.  From  1872." 

Mr.  Veazle,  who  was  attorney  for  the 
German  consulate  at  that  time,  testified: 

"Yes,  sir;  there  are  fees  charged  for  the 
transmittal  of  money,  for  the  actual  money 
transmitted. 

"Q.  For  the  money  actually  transmitted?  A. 
Yes,  sir. 

"Q.  Do  you  know  what  that  fee  Is  approxi- 
mately? A.  Two  per  cent  on  the  money  actu- 
ally transmitted. 

"Q.  And  the  consul,  did  he  get  anything  out 
of  these  estates,  or  any  of  them?  The  consul 
here?  A.  Not  a  cent;  -  no,  sir.  The  consul 
here  was  an  honorary  consul,  serving  absolute- 
ly without  pay  or  fees.   •   •  • 

"Q.  Would  these  charges  of  fees  in  a  case 
of  this  kind,  for  instance,  where  there  was  $25,- 
000  or  $26,000  in  cash,  and  $27,000,  or  such  a 
matter,  in  securities,  would  that  fee  be  charged 
on  the  securities  as  well  as  on  the  cash?  A. 
No;  no  fee  is  charged,  excepting  on  the  cash 
actually  transmitted."  * 

And  he  testified  further  in  regard  to  the 
attorney's  fees: 

"A.  The  standard  fee  charged  in  cases  whero 
we  have  handled  the  business  of  an  estate,  in- 
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eluding  attention  to  it  during  administration 
and  drawing  the  necessary  proofs  and  docu- 
ments in  the  case,  and  doing  all  that  is  neces- 
sary, is  10  per  cent,  on  the  first  $1,000  and  5 
per  cent,  on  the  balance.  •  •  •  But  in  cas- 
es where  there  is  a  will,  and  no  proofs  are  re- 
quired, and  no  special  services  are  needed,  we 
usually  have  made  a  much  lower  charge  than 
that,  varying  with  the  amount  of  services  re- 
quired." 

This  is  the  only  testimony  In  the  case  up- 
on this  point;  so  it  is  perfectly  clear  that  the 
charges  of  2  per  cent,  for  consulate  fees,  and 
5  per  cent,  for  attorney's  fees,  would  only 
have  been  on  the  cash  transmitted,  which 
amounts  in  this  case  in  round  numbers  to 
$28,600,  including  what  was  retained  by  the 
attorneys.  The  note  was  never  collected, 
and  there  was  nothing  to  be  done  in  regard 
to  it,  and  nothing  could  be  done,  except  to  re- 
ceive It  from  the  executors,  and  put  it  In  a 
letter  directed  to  Samuel  Kunkel,  and  de- 
posit it  either  in  the  post  office  or  In  the  ex- 
press office. 

To  suppose  that  either  the  German  consul, 
or  the  attorneys  for  him,  or  any  other  repu- 
table attorney,  would  charge  2  per  cent,  or  0 
per  cent  on  the  amount  of  a  note  for  $27,- 
600  for  the  nominal  service  of  taking  it  to 
the  post  office  is  as  contrary  to  every  pre- 
sumption of  honesty  and  fair  dealing,  as  it 
is  to  the  positive  testimony  in  the  case.  So, 
as  a  matter  of  fact,  the  maximum  charge,  if 
this  matter  had  gone  through  the  hands  of 
the  German  consul,  instead  of  defendants, 
both  for  consulate  fees  and  attorney's  fees, 
would  have  been  figured  like  this : 

Consulate  fee*  of  *  per  cent,  on  $27,600.00.  ..$  662  00 
Attorney'!  fees  of  10  per  cent  on  first 

11.000.00    100  00 

Attorney's  fees  of  S  per  cent  on  remaining 

1*7.600.00   W80  00 

Total     K.082  00 

Even  this  charge  would  have  seemed  an 
exorbitant  one  for  the  services  performed; 
and,  indeed,  as  we  have  seen,  Mr.  Veazie  tes- 
tified that,  in  cases  where  there  is  a  will, 
there  was  usually  a  much  lower  charge.  But 
when  we  consider  that  these  services  would 
have  covered  everything  the  defendants  did 
for  Mr.  Kunkel,  that  they  were  not  paid  for 
through  the  executors,  and  that  It  would  al- 
so have  covered  the 'services  for  which  the 
defendants  paid  Hesse  $1,000,  it  is  apparent 
that  the  defendants'  charge  for  doing  the 
same  work,  for  themselves  and  Hesse  was 
more  than  double  what  Mr.  Kunkel  would 
have  paid,  if  the  matter  had  been  attended 
to  through  the  regular  official  channels.  So 
the  comparison  stands,  in  round  numbers, 
$4,500  against  $2,000.' 

Also,  it  must  be  remembered,  the  attor- 
neys thus  acting  for  Mr.  Kunkel  would  not 
have  been  tied  up  with  the  executors  and 
would  have  (presuming  that  they  were  hon- 
est), in  addition  to  all  the  services  performed 
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by  the  defendants,  gone  before  the  county 
court  and  objected  to  the  fees  charged  by 
the  executors  on  the  false  appraisement  and 
on  the  real  property  that  was  never  sold, 
and  it  may  fairly  be  presumed  would  have 
succeeded  in  reducing  the  charges  of  the  ex- 
ecutors by  at  least  $200. 

Again,  they  probably  would  have  succeeded 
in  reducing  the  attorney's  fees  to  some  ap- 
proximation of  the  standard  fixed  by  the 
Bar  Association.  So  that  Mr.  Kunkel,  besides 
the  difference  of  $2,600  in  the  amount  of 
fees,  which  he  would  have  had  to  pay  direct- 
ly, would  also,  in  all  reasonable  probability, 
have  saved  from  $200  to  $1,200,  by  reason 
of  having  independent  attorneys  who  would 
have  represented  him  before  the  county  court 
in  the  matter  of  the  final  account 

The  only  remaining  question  is  whether 
or  not  the  defendants,  having  driven  a  hard 
bargain  with  Kunkel,  and  induced  him  to 
tacitly,  at  least  assent  to  this  charge,  can 
now  successfully  "demand  their  pound  of 
flesh,"  and  insist  upon  their  hard  bargain  be- 
cause of  that  assent  Here  we  are  met  by 
the  principle  enunciated  in  the  beginning  of 
the  majority  opinion,  and  in  the  quotation 
from  Thornton  on  Attorneys,  already  allud- 
ed to. 

The  defendants  were  attorneys.  They 
were  dealing  with  a  client  and  a  client  who, 
by  reason  of  age  and  distance,  was  more 
than  ordinarily  helpless  and  at  their  mercy- 
more  than  ordinarily  dependent  upon  them  for 
good  faith,  fair  dealing,  information,  and  ad- 
vice. Then,  If  we  are  to  follow  the  accepted 
and  announced  rule  governing  the  relation  of 
attorney  and  client  the  defendants,  in  ob- 
taining KunkeTs  assent  and  approval  of 
their  fee  and  his  agreement  thereto,  should 
have  exercised  the  utmost  fairness  and  good 
faith,  and  should,  in  the  language  of  Judge 
Thornton,  have  disclosed  "all  information  In 
their  possession  as  to  facts  which  would  or 
might  influence  him,"  and,  if  they  did  not 
do  so,  his  supposed  assent  falls  to  the 
ground  and  comes  to  naught 

The  question  then  is :  Did  they  deal  with 
him  with  the  highest  degree  of  fairness? 
Did  they  disclose  to  him  fully  all  informa- 
tion which  was  in  their  possession,  which 
would  or  might  influence  him  ?  D*d  they  com- 
municate to  him  all  the  information  which 
they  would  and  should  have  communicated  to 
him,  if  they  had  been  strangers  to  a  trans- 
action between  him  and  third  parties,  and 
about  which  he  was  consulting  them?  We 
think  the  contrary  is  clear  to  all.  The  very 
day  before  they  wrote  to  him,  asking  for 
his  assent  to  the  charge  against  him  individ- 
ually of  $3,500,  they  had  received  from  funds 
belonging  to  him,  through  the  executors,  an- 
other $3,500  for  their  supposed  services  in 
his  behalf,  through  the  estate.  This  matter 
was  then  fresh  in  their  minds.  They  could 
not  have  forgotten  it  Yet  they  do  not  say 
in  their  letter  to  him  one  word,  or  inform 
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him  in  any  way.  In  regard  to  the  previous 
charge.  Neither  did  they  tell  him  that  they 
had  claimed  from  the  executors,  and  been 
paid  by  them,  for  their  services  in  the  con- 
test matter.  Why  this  silence,  about  a  mat- 
ter so  nearly  and  vitally  touching  Mr.  Kun- 
feel's  interests,  and  so  inseparably  related  to 
the  fairness  of  the  additional  fee  they  were 
asking  him  to  agree  to?  Was  it  not  a  mat- 
ter about  which  he  had  a  right  to  know? 
Was  he  to  be  kept  in  complete  Ignorance  of 
what  had  become  of  so  large  a  sum  of  his 
money? 

We  may  find  an  excuse,  perhaps,  if  we 
will,  for  their  failure  to  send  him  a  copy  of 
the  different  accounts,  showing  just  how  tne 
estate  stood,  and  dismiss  it  as  merely  "im- 
prudent." But  here  was  a  single  large  item 
amounting  in  one  disbursement  to  thousands 
of  dollars.  And  it  was  paid  to  and  received 
by  them.  Can  any  one  excuse  their  failure 
to  Inform  their  principal  in  relation  to  such 
a  charge,  under  such  circumstances?  Even 
if  they  had  not*been  asking  for  another  and 
further  fee,  it  would  surely  have  been  their 
duty,  as  attorneys  and  agents  of  Mr.  Kunkel, 
to  give  him  information  of  so  large  a  charge 
against  him.  And  was  it  not  all  the  more 
their  duty  when  they  were  asking  him  to 
agree  to  a  still  further  fee?  They  had 
solemnly  promised  in  their  letter  of  Februa- 
ry 23d: 

"You  can  rest  assured  that  we  shall  keep  you 
forthwith  informed  of  all  developments  in  this 
estate,  which  concern  your  interests." 

Independent  of  the  promise,  it  was  their 
bounden  duty  to  give  the  information,  or 
else  all  our  fair  words  about  the  duties  of 
an  attorney  go  for  naught.  Was  it  "fair"  to 
Kunkel  to  get  him  to  agree  to  another  fee  of 
$3,600,  without  first  telling  him  that  they 
had  already  received,  the  day  before,  a  big 
fee  of  a  like  amount,  paid  through  the  execu- 
tors and  also,  out  of  his  funds,  and  that  this 
fee  covered  their  services  in  the  contest  with 
Mrs.  Kunkel,  and  in  the  settlement  of  that 
contest?  Was  there  a  compliance  with  the 
rule  announced  'by  this  court  that  "the  con- 
duct of  an  attorney,  when  dealing  with  his 
client,  shall  be  characterized  by  fairness," 
and  that  the  burden  "is  on  the  attorney  to 
show  such  fairness"?  Was  this  giving  him 
"all  the  information"  which  it  would  have 
been  their  duty  to  give,  if  they  themselves 
had  not  been  interested? 

Was  this  a  compliance  with  the  rule  stated 
by  Mr.  Thornton,  already  quoted,  that  at- 
torneys are  required  in  such  matters  to  "ex- 
ercise the  highest  order  of  good  faith  in  dis- 
closing all  information  which  would  or 
might  innuence"  the  client?  Can  any  one 
logically  say  that  it  would  not  and  might 
not,  have  influenced  old  Mr.  Kunkel  fn  con- 
cluding whether  he  would  assent  to  this 
large  fee,  if  he  had  been  informed  that  the 
defendants  had  already  received  from  his 
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funds  another  fee  equally  large?  Do  not  the 
conditions  and  circumstances  drive  one  ir- 
resistibly to  the  conclusion  that  the  very  rea- 
son why  the  appellants  did  not  inform  their 
client  of  the  first  $3,500  fee  was  because  they 
feared  that  the  old  gentleman  would  take  it 
Into  consideration,  and  would  not  be  so  will- 
ing to  pay  them  the  second  $3,500,  and  the 
$1,000  for  Hesse,  if  he  was  informed  that 
they  had  received  the  first  fee? 

It  must  be  remembered  that  the  defend- 
ants were  just  as  careful,  apparently,  to 
not  inform  the  county  court,  when  they  were 
asking  for  a  fee  from  it,  that  they  expected 
another  fee  from  Kunkel  for  the  same  serv- 
ices, or  that  part  of  the  services  were  to  be 
performed  by  Hesse  at  Kunkel's  expense,  as 
they  were  not  to  inform  Kunkel  of  the  fee  re- 
ceived from  the  county  court  It  must  be 
conceded  by  every  one  that,  rightly  or  wrong- 
ly, justly  or  unjustly,  legitimately  or  illegiti- 
mately, the  appellants  had  their  hands  down 
deep  in  both  Mr.  Kunkel's  pockets.  With 
one  hand  they  were  taking  $3,500  from  one 
pocket  through  the  executors,  and  with  the 
other  they  were  extracting  $3,500 — yes,  $4,- 
500 — through  the  individual  charge.  And 
they  were  carefully  obeying  the  Biblical  in- 
junction, "Do  not  let  thy  right  hand  know 
what  thy  left  hand  doeth." 

It  Is  urged  in  the  brief  on  behalf  of  de- 
fendants that  the  court  should  assume  that 
these  facts  were  actually  known  to  Kunkel, 
at  the  time  he  assented  to  the  $3,500  individ- 
ual fee,  through  other  sources;  but  I  cannot 
assent  to  this  view.  The  burden  was  upon 
the  defendants  to  show  definitely  that  Kun- 
kel did  know  these  facts.  The  evidence  tends 
strongly  to  show  affirmatively  that  he  did 
not  have  such  knowledge.  In  the  letter  of 
December  14,  1914,  in  which  he  assents  to 
the  $3,500,  he  says: 

"With  your  balance  I  am  completely  agreed 
and  satisfied.  Have  the  executors  been  paid, 
or  do  both  gentlemen  live  in  such  good  circum- 
stances that  they  do  not  request  any  administra- 
tors' fees?" 

So  it  is  apparent  that  Mr.  Kunkel  did  not 
know  at  that  time  that  fees  had  been  allow- 
ed, even  to  the  executors,  and  it  is  not  to  be 
supposed  that  he  knew  of  the  $3,500  allowed 
to  the  executors  for  their  attorneys,  because, 
had  he  known,  he  would  certainly  have  men- 
tioned it  in  that  letter.  Under  these  cir- 
cumstances it  was  natural  that  he  should 
suppose  the  $3,500,  which  he  was  paying, 
covered  the  entire  services  of  the  defendants, 
in  the  absence  of  any  statement  from  them 
that  they  were  getting  any  other  pay.  1 
think  his  assent  under  these  conditions  to 
the  payment  of  the  additional  $3,500  should 
be  disregarded. 

While  it  is  practically  admitted  that  the 
defendants  did  not  inform  Kunkel  that  a  fee 
of  $3,500  had  been  allowed  and  paid  by  the 
executors,  or  that  this  fee  covered  their  serv- 
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ices  In  the  contest  proceeding,  yet  it  is 
strongly  urged  that  because  the  defendants 
had,  in  letters  to  Kunkel  some  months  before 
the  final  settlement,  informed  him  that 
there  would  be  a  fee  from  the  executors, 
that  that  was  a  sufficient  fulfillment  of  their 
duty  to  give  him  full  and  complete  informa- 
tion of  everything  within  their  knowledge*, 
and  that  It  was  therefore  unnecessary  for 
them  to  inform  him  that  the  fee  had  actually 
been  allowed,  or  of  its  large  amount,  or  that 
it  covered  the  services  in  the  contest  and 
compromise. 

But,  even  if  we  assume  that  old  Mr.  Kun- 
kel carried  all  the  details  of  the  voluminous 
correspondence  of  months  before  in  his  mind, 
and  therefore  remembered,  when  he  received 
the  letter  of  November  19th  and  answered  the 
same,  that  a  fee  as  attorneys  for  the  execu- 
tors had  been  mentioned,  yet  it  did  not  give 
him  the  slightest  knowledge  of  the  Important 
things,  the  large  size  of  the  fee  already  re- 
ceived, and  the  fact  that  it  covered  defend- 
ants' services  In  the  contest  and  settlement, 
and  therefore  made  any  second  charge  to 
him  for  these  matters  a  double  charge.  Al- 
lowing for  every  item  of  information  the  de- 
fendants had  given  him,  and  assuming  that 
he  remembered  it  with  the  utmost  clearness, 
it  would  only  tell  him  that  the  defendants  ex- 
pected to  receive  some  fee  from  the  execu- 
tors. Whether  that  fee  would  be  $100  or 
$500,  and  whether  it  would  be  confined  to 
the  conventional  details  of  the  estate,  o"r 
would  include  their  services  in  the  contest 
and  settlement,  he  was  in  no  way  informed. 

If  he  had  been  acquainted  with  the  prac- 
tice of  lawyers  in  this  country  and  the 
rules  of  our  Bar  Association,  he  would  prob- 
ably have  figured  that  such  a  fee  in  the  es- 
tate matter  would  be  about  $1,000.  But  he 
had  no  knowledge  of  such  things,  and,  if  he 
thought  about  it  at  all,  be  would  probably 
expect  it  to  be  a  much  smaller  sum.  Cer- 
tainly he  would  never  imagine  it  would  be 
so  vast  a  sum  as  $3,500,  in  addition  to  the 
$3,600  they  were  charging  him  directly  for 
services  In  the  same  matter.  When  they  had 
written  him  the  previous  letters,  they  did  not 
know  and  could  not  state  the  amount  of 
their  fees  from  the  executors,  although  they 
might  have  given  an  approximation;  but 
when  they  wrote  the  letter  of  November  19th 
they  knew  exactly  what  they  had  received, 
and  that  it  covered  the  contest  and  settle- 
ment. 

Why,  then,  did  they  not  communicate  that 
information  to  their  client,  when  they  were 
asking  him  for  this  other  large  fee?  Was 
not  theirs,  at  best,  a  poor  and  shabby  pre- 
tense of  performance  of  the  duty,  which 
we  have  just  declared  rested  upon  them  as 
attorneys,  to  fully  Inform  their  client  of 
every  fact  in  their  possession  which  might 
influence  his  judgment? 

If  Kunkel  and  the  defendants  had  Been 
strangers,  dealing  at  arm's  length,  such 


fragments  of  Information  might  possibly  be 
accepted  as  giving  Kunkel  notice  that  some 
fee  was  to  be  charged.  But  here  they  were 
not  dealing  at  arm's  length.  They  were 
dealing  with  an  old  man,  thousands  of  miles 
away,  and  he  was  their  client  He  was  ut- 
terly dependent  upon  their  good  faith.  If 
that  were  possible,  they  had  added  to  their 
duty  as  attorneys  by  frequently  protesting 
their  entire  devotion  to  his  interests.  By 
their  promises  and  assurances  they  had 
won  his  complete  confidence.  Under  such 
circumstances,  they  should  not  now  be  per- 
mitted to  stand  upon  any  technical  doctrine 
of  "notice,"  or  upon  any  half  disclosures, 
which  left  their  client  in  the  dark  as  to 
the  most  important  elements. 

It  is  said  the  defendants  told  Kunkel  three 
times  in  the  course  of  their  long  correspond- 
ence that  they  would  charge  him  "some 
fee"  through  the  executors.  But  they  did 
not  tell  him  once  that  such  fee  had  been 
actually  received.  They  did  not  tell  him 
once  that  it  amounted  or  would  amount  to 
thousands  of  dollars.  They  did  not  tell  him 
once  that  it  covered  the  contest  and  settle- 
ment 

It  Is  also  urged  that  Mr.  Kunkel  knew 
the  amount  of  the  estate,  and  knew  the 
amount  he  was  to  receive,  and  that,  there- 
fore, he  could  figure  out  In  some  way  the 
things  which  he  had  a  rjght  to  know;  and 
it  is  suggested  that  he  was  a  "schoolmaster,'' 
and  therefore  must  be  presumed  capable  to 
do  this  figuring  and  protect  himself.  But 
it  must  be  remembered  that,  while  he  had 
been  a  teacher,  he  was  at  the  time  of  these 
events  a  superannuated  one.  He  was  an 
old  man,  and  apparently  childish,  as  one 
at  such  an  age  would  naturally  be.  Be 
had  reached  the  age  of  78  years — had  pass- 
ed the  three  score  and  ten  allotted  to  man, 
and  was  approaching  close  to  the  four  score 
which  some  men  reach  by  reason  of  their 
great  strength.  He  was  suffering  with  the 
troubles  and  afflictions  of  such  great  age. 
He  had  lost  his  wife  and  was  sick  himself, 
during  the  very  happening  of  these  events. 

It  is  true  that  "schoolmasters"  are  pre- 
sumptively intelligent,  but  they  are  not  all 
like  Goldsmith's  village  teacher,  who  amas- 
ed  the  gazing  rustics  "that  one  small  head 
could  carry  all  he  knew."  Generally,  they 
lead  simple  lives,  and  come  In  contact  most- 
ly with  children  and  Inexperienced  youth; 
generally  they  know  little  of  business  af- 
fairs, and  especially  of  lawsuits,  and  the 
settlement  of  estates.  Kunkel,  in  particu- 
lar, knew  nothing  of  American  lawyers,  or 
their  charges,  or  of  the  methods  here  of 
probating  estates  In  these  matters  be 
would  have  been  no  even  matcher  of  wits 
with  the  defendants,  even  at  his  best  At 
his  advanced  age  he  was  as  helpless  In  their 
hands,  In  such  matters,  as  they  would  have 
been,  no  doubt,  In  a  discussion  with  him 
over  Greek  verbs  or  Latin  translations. 
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Besides,  he  would  have  had  to  be  possess- 
ed of  ,the  uncanny  deductive  powers  of  a 
Sherlock  Holmes  to  have  reached  any  con- 
clusion, from  the  Information  he  had  as  to 
whether  or  not  the  defendants  had  actually 
received  a  fee  from  the  executors,  or  bow 
much  it  was,  if  they  had  received  one,  or 
that  it  covered  the  services  in  the  contest 
and  settlement  It  is  true  he  knew  (from 
others)  the  appraised  assets  of  the  estate, 
and  that  he  might  have  been  able,  from  the 
information  which  had  been  given  him,  to 
figure  the  total  amount  that  had  been  dis- 
bursed. But  that  gave  him  no  light  upon 
the  justice  or  injustice  of  the  fee  the  de- 
fendants were  then  demanding.  He  was 
not  informed,  and  he  could  not  tell,  how 
much  of  this  total  disbursement  had  gone 
for  taxes  or  inheritance  taxes,  or  for  other 
legitimate  purposes,  or  whether  any  part 
of  it  had  gone  to  defendants  for  a  fee. 

The  defendants,  being  bis  attorneys,  and 
having  won  his  confidence  by  their  repeated 
assurances,  he  naturally  assumed  that  all 
of  the  disbursements  were  legitimate.  He 
had  absolutely  no  way  of  calculating  that 
$3,500  of  the  total  disbursements  had  al- 
ready gone  into  the  defendants'  pockets, 
when  they  were  asking  him  for  another  fee 
of  like  amount  and  $1,000  more  for  Hesse. 
The  language  of  the  defendants  in  making 
the  charge  for  the  additional  fee  was  in- 
definite and  equivocal: 

"For  the  professional  services  of  Messrs. 
Bernstein  &  Cohen,  which  have  been  rendered 
for  you  to  date,  I  charge  the  sum  of  $3,600." 

There  was  nothing  in  this  language  to  in- 
dicate what  services  they  were  charging 
for,  or  whether  or  not  they  were  charging 
him  for  the  contest  and  settlement— noth- 
ing to  distinguish  between  the  services  per- 
formed for  him  directly,  and  those  per- 
formed for  him  through  the  estate.  It  must 
be  remembered  that  everything  they  did  In 
any  capacity  (except  fixing  the  fees  for  them- 
selves and  the  executors)  was  "rendered 
for  him,"  since  he  was  the  only  one  to 
benefit,  and  it  was  all  to  be  paid  for  out 
of  his  funds. 

It  did  not  make  the  slightest  difference 
to  Kunkel,  or  from  his  standpoint,  whether 
the  fees  came  In  the  shape  of  one  fee  or 
two,  provided  that  the  total  was  reasonable 
and  just.  He  knew  that  whatever  the  de- 
fendants received  would  come  out  of  his 
pocket  anyway,  whether  they  were  paid  di- 
rectly or  through  the  executors.  When  he 
received  their  bill  in  this  indefinite  shape — 
without  any  reference  to  any  other  charge 
— he  would,  naturally,  from  his  standpoint, 
suppose  that  their  bill  had  been  consolidat- 
ed, and  covered  all  their  services.  The  large 
amount  of  their  charge,  which  must  have 
seemed  to  him  ample  to  cover  their  entire 
services,  would  naturally  strengthen  that 
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supposition.  That  he  did  so  conclude  is 
plain  from  his  answering  letter,  in  which 
he  says  nothing  about  any  other  fee  to 
them,  but  wonders  and  inquires  why  the 
executors  are  not  charging  any  fee: 

"Do  the  two  gentlemen,  Mr.  ScheUer  and  Mr. 
Wagner,  live  in  such  good  circumstances  that 
they  do  not  claim  any  executors'  fees?" 

The  old  man  had  a  perfect  right  to  as- 
sume that  if  the  defendants  had  already 
received  a  fee — certainly  if  they  had  re- 
ceived a  large  fee— out  of  funds  belonging 
to  him,  that  they  would  Inform  him  of  the 
fact  and  to  infer  that  they  had  not,  when 
he  received  no  such  information.  How  easy 
— and  how  natural — it  would  have  been, 
if  Mr.  Bernstein  wanted  to  be  entirely  fair, 
for  him  to  have  written,  instead  of  the  in- 
definite and  equivocal  letter  he  did  write, 
something  like  this: 

"For  the  professional  services  of  Messrs. 
Bernstein  &  Cohen  to  yon  individually  I  charge 
the  sum  of  $3,500.  This  does  not  include  our 
services  to  the  estate,  nor  in  the  contest  and 
settlement  with  Mrs.  Kunkel,  for  which  we 
yesterday  received,  through  the  executors,  an 
additional  $3,500." 

If  they  had  done  this,  or  anything  simi- 
lar, they  would  have  been  fair — and  no 
more  than  fair— with  their  client.  Kunkel 
could  then  have  intelligently  assented  to  or 
rejected  their  proposition.  They  would  then 
have  complied  with  the  rule  laid  down  by 
this  court  in  the  majority  opinion,  and  ob- 
served that  "high  degree  of  fairness"  which 
is  said  to  rest  upon  attorneys,  and  under 
which,  before  they  deal  with  a  client,  they 
must  fully  disclose  every  fact  which  might 
enter  Into  his  decision. 

The  services  performed  by  the  defendant 
for  Mr.  Kunkel  individually,  and  for  which 
the  defendants  have  not  been  paid,  as  I 
view  it,  are  the  transmitting  of  the  money, 
the  correspondence  with  Kunkel,  and  the 
formal  appearance  for  him  In  the  contest 
proceeding.  These  services  Were  not  ex- 
ceedingly great,  and  I  think  $1,000,  in  ad- 
dition to  the  $1,000  received  by  Hesse,  would 
be  full  and  ample  compensation  therefor.  I 
think  the  judgment  of  the  court  below  should 
be  modified,  by  allowing  defendants  for  the 
value  of  such  services,  and,  as  thus  modi- 
fied, affirmed.  This  is  the  only  conclusion 
which  seems  to  me  possible  from  a  close 
analysis  of  the  case. 

It  Is  suggested  that  this  conclusion  would 
be  In  the  nature  of  a  compromise,  and  there- 
fore should  not  be  entertained ;  but  I  do  not 
see  that  it  Involves  a  compromise  in  any  ob- 
noxious sense.  The  compromise  abhorred 
by  the  law,  as  I  understand  It,  is  one  that 
attempts  to  split  the  difference  between 
right  and  wrong,  and  run  the  line  of  cleav- 
age half  way  between  justice  and  injustice. 
The  line  of  real  justice  does  not  always 
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measure  the  extreme  claim  of  either  party, 
but  lies  quite  as  often  somewhere  between 
the  two.  And  when  this  is  so,  and  that 
just  line  can  be  ascertained,  there  is  no 
impropriety  in  there  fixing  our  decision, 
even  although  it  may  be  in  some  broad  sense 
in  the  nature  of  a  compromise. 

Here  the  defendants  are  Justly  entitled 
to  the  reasonable  value  of  the  services  ac- 
tually performed  for  Mr.  Kunkel,  and  for 
which  they  have  not  been  compensated; 
but,  as  I  view  it,  they  are  not  entitled  to 
a  dollar  more,  on  account  of  the  letter  of 
a  hard  agreement,  which  they  have  obtain- 
ed  by  suppression,  either  willful  or  negli- 
gent When  the  whole  transaction  is  taken 
up  by  the  four  corners  and  looked  at  from 
a  broader  view,  the  injustice  of  allowing  the 
appellants  the  entire  amount  for  which  they 
ask  seem 8  to  me  just  as  apparent  as  when 
closely  analyzed.  This  estate  was,  as  we 
have  seen,  a  very  simple  one.  There  were 
no  sales  of  real  property,  and  no  recovery 
of  money  through  litigation.  The  estate 
was  in  process  of  settlement  for  eight  or 
nine  months,  but  could  have  occupied  only 
a  few  weeks  of  actual  time.  The  only  mon- 
ey really  handled  by  the  defendants  was 
the  $41,000  In  the  bank  when  Daniel  Kun- 
kel died.  By  the  time  this  reached  Samuel 
Kunkel  it  had  shrunken  in  one  way  and 
another  to  about  $23,000.  Of  tills  difference 
the  defendants,  and  their  associate,  Hesse, 
have  absorbed  and  are  attempting,  to  ab- 
sorb, in  one  way  and  another,  as  compen- 
sation for  their  services,  the  sum  of  about 
$9,000.  This  is  no  small  sum<  It  is  a  mod- 
erate fortune;  as  much  as  the  average  at- 
torney earns  in  years;  more  than  the  aver- 
age layman  accumulates  In  a  lifetime.  To 
my  mind  this  great  sum  is  out  of  all  pro- 
portion to  the  small  services  performed. 

An  attorney  ought  not  to  expect  to  get 
rich  off  from  one  client  for  so  little  work 
and  in  so  simple  a  transaction;  and,  if  he 
does,  his  methods  in  the  matter  ought  to  be 
so  fair  and  open  as  to  be  above  reproach. 
It  may  be  true  that  there  is  no  absolute 
standard  by  which  we  can  measure  the 
value  of  an  attorney's  services,  as  we  would 
a  bushel  of  wheat  But  this  is  true  of  per- 
sonal services  in  all  walks  of  life.  It  is 
just  as  true  of  the  services  of  an  architect 
or  a  physician,  or  a  mechanic,  as  it  is  of  a 
lawyer.  Yet  we  have  to  measure  the  value 
of  such  services  whenever  they  come  up 
to  us.  We  all  have  an  approximate  idea  of 
what  is  reasonable,  and  what  Is  unreason- 
able, for  an  attorney's  services  in  any  given 
case. 

I  concur  with  that  portion  of  the  majority 
opinion  which  approves  the  settlement  with 
Mrs.  Kunkel  and  finds  that  the  defendants 
acted  with  entire  good  faith  in  that  mat- 
ter. I  also  agree  that  there  Is  nothing  to 


censure  in  their  general  management  of  the 
estate,  except  when  It  touched  the  fees  of 
themselves  and  the  executors. 

It  has  been  suggested  that  Mr.  Kunkel 
might  have  approved  of  defendants'  propos- 
ed fee,  even  if  he  had  been  informed  of  the 
previous  one.  It  may  possibly  be  true  that, 
in  the  old  man's  Improvident  eagerness  to 
secure  a  portion  of  his  inheritance,  he  would 
have  consented,  even  to  that  We  can  never 
know ;  he  is  dead,  and  cannot  speak ;  but  it 
is  the  fault  of  the  defendants  that  we  do 
not  know.  If  they  had  done  their  duty,  and 
informed  him  of  the  first  fee  when  they  ask- 
ed for  the  second,  we  would  have  known 
what  his  attitude  would  have  been.  It  is 
not  in  the  mouths  of  the  defendants  to  urge 
the  doubt  that  results  from  their  own  wrong 
or  neglect  Under  such  circumstances,  as 
we  have  already  seen,  the  burden  is  upon 
them. 

There  are  a  number  of  reasons  why  I 
should  like  to  concur  in  the  majority  opin- 
ion, if  I  could  see  my  way  clear  to  do  so, 
without  violation  of  just  principles;  but  I 
cannot  and  I  therefore  dissent 
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DUNSTAN  v.  JOHNSON  et  al    (No.  9167.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

Waters  and  Water  Courses  «=>140— Adju- 
dication or  PRioBrms— Order  or  Pboot. 
In  determining  priority  of  water  rights 
where  all  parties  appear  and  are  heard,  the 
oldest  in  point  of  time  is  entitled  to  priority 
notwithstanding  order  of  proof. 

Error  to  .District  Court,  Routt  County; 
John  O.  Shumate,  Judge. 

Petition  for  adjudication  of  water  right 
priorities  by  Thomas  Duns  tan.  From  decree 
adjudicating  his  priority  subrogated  to  that 
of  Margaret  E.  Johnson  and  others,  petition- 
er brings  error.  Reversed  and  remanded. 

F.  R.  Carpenter,  of  Hay  den,  and  Malcolm 
Lindsey  and  L.  H.  Larwlll,  both  of  Denver, 
for  plaintiff  in  error. 


BAILEY,  J.  Plaintiff  in  error  Thomas 
Duns  tan  seeks  to  modify  a  decree  of  the  dis- 
trict court  awarding  priorities  of  water  from 
Second  Creek,  in  District  Number  44,  Irriga- 
tion District  Number  5,  Routt  County,  Colo- 
rado. In  the  proceedings  in  which  the  decree 
was  rendered  Duns  tan  entered  appearance 
claiming  an  Interest  in  the  waters  of  that 
creek  by  an  appropriation  through  the  Dick 
Duns  tan  Ditch.  He  was  unable  then  to  file 
a  statement  of  claim  or  make  proof,  on  ac- 
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count  of  the  absence  of  essential  testimony. 
However  formal  objection  was  entered  to  the 
award  of  any  priority  senior  to  his  on  that 
stream.  By  decree  the  Johnson  Ditch  was 
given  a  priority  as  of  date  June  1,  1896. 

At  the  following  term  of  court  some  ten 
months  later,  Dunstan  filed  his  formal  peti- 
tion and  statement  of  claim  for  an  adjudica- 
tion of  his  right  to  Second  Creek  water, 
through  the  Dick  Dunstan  Ditch,  claiming  a 
priority  of  date  June  1, 1893.  The  court  aft- 
er full  hearing,  in  which  all  parties  in  inter- 
est participated,  found  the  Dick  Dunstan 
Ditch  entitled  to  a  priority  of  June  1,  1893, 
specifically  holding,  however,  that  such  prior- 
ity was  subordinate  to  that  of  the  Johnson 
Ditch,  with  a  priority  of  June  1,  1896,  only. 

It  conclusively  appears  that  the  decree  is 
wrong,  and  Inconsistent  with  and  contrary  to 
the  rights  of  the  parties,  and  the  findings  of 
fact  of  the  court  The  Dick  Dunstan  Ditch, 
with  Its  priority  three  years  senior  to  the 
Johnson  Ditch,  cannot  as  matter  of  fact  or 
law  be  junior  and  subject  to  the  rights  of  the 
latter.  The  proceedings  herein  constitute  but 
a  single  adjudication  In  which  all  parties  had 
a  right  to  appear  and  be  heard,  and  in  which 
they  did  appear  and  were  heard.  No  one 
could  get  a  priority  superior  to  another  on 
the  ground  that  the  one  offering  first  proof 
got  the  preference,  which  seems  to  have  been 
the  theory  upon  which  the  court  acted. 

The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded  with  instructions  to 
enter  a  decree  giving  the  Dick  Dunstan  Ditch 
an  unconditional  priority  out  of  Second 
Creek  dated  June  1,  1893,  for  the  amount  of 
water  to  which  it  Is  entitled  as  shown  by  the 
original  decree. 

Judgment  reversed  and  cause  remanded 
with  Instructions. 


GARRIOUES,  C.  J., 
cur. 


and  ALLEN,  J.,  con- 


(06  Colo.  M» 
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HERCULES  POWDER  CO. 
(No.  9244.) 


(Supreme  Court  of  Colorado.    June  2,  1919.) 

1.  Appeal  and  Ebkoe  $=>901— Review— In- 
sufficiency op  Evidence — Bubden. 

It  is  incumbent  on  plaintiff  in  error  to  show 
wherein  the  evidence  is  insufficient  to  support 
the  judgment. 

2.  Appeal  and  Error  «=>930(1)— Review— 
Presumption— SumciENCT  or  Evidence. 

Where  plaintiff  in  error  has  failed  to  sus- 
tain the  burden  upon  him  of  showing  wherein 
the  evidence  is  insufficient  to  support  the  judg- 
ment, it  will  be  presumed  that  the  evidence 
does  in  fact  support  the  judgment. 


8.  Appeal  and  Error  <fc=>930(l)— Review— 
Construction  or  Record. 
What  appears  in  the  record  as  to  matters 
of  fact  on  appeal  or  error  is  to  be  viewed  in 
the  light  most  favorable  to  the  successful  party. 

4.  Sales  «=»71(4)  —  Construction  or  Con- 
tract—Amount Required  for  Purchaser's 
Nerds. 

A  contract  for  the  sale  of  blasting  materials 
which  provides  that  the  seller  is  to  furnish  to 
the  buyer  so  much  material  as  may  be  required 
by  the  buyer  during  the  term  of  the  contract 
for  his  own  consumption,  or  in  the  conduct  of 
his  own  business,  does  not  require  the  seller  to 
furnish  material  above  the  requirements  of  the 
buyer's  needs  to  enable  him  to  speculate  on  its 
resale. 

Department  8. 

Error  to  District  Court,  Eagle  County; 
Charles  Ca vender,  Judge. 

Action  by  the  Hercules  Powder  Company 
against  J.  W.  Dowd,  with  cross-complaint 
by  defendant  Judgment  for  plaintiff  and 
against  defendant  on  the  counterclaim,  and 
defendant  brings  error.  Affirmed. 

Hogan  &  Bonner,  of  Leadville,  and  H.  Rid- 
del 1,  of  Denver,  for  plaintiff  in  error. 

Dana,  Blount  &  Sllversteln  and  Richard 
A.  Smith,  all  of  Denver,  for  defendant  In 
error. 

ALLEN,  J.  This  is  an  action  brought  by  the 
Hercules  Powder  Company,  hereinafter  desig- 
nated as  the  plaintiff,  against  J.  W.  Dowd,  de- 
fendant, to  recover  the  price  of  certain  goods 
sold  and  delivered.  The  defendant  filed  a 
cross-complaint  for  damages  for  an  alleged 
breach  of  contract  Issues  were  joined  and 
upon  trial  the  court  found  for  the  plaintiff. 
The  defendant  was  denied  any  recovery  up- 
on his  counterclaim. 

The  cause  is  brought  here  for  review  by 
the  defendant  and  the  matters  complained 
of,  or  presented  for  our  consideration,  relate 
only  to  the  defendant's  counterclaim  for 
damages  and  the  trial  court's  denial  of  the 
same. 

The  contract  upon  which  the  defendant  re- 
lies, was  entered  into  on  January  6, 1914,  and 
continued  in  effect  for  a  period  of  two  years 
from  that  date.  The  contract  was  made  be- 
tween the  defendant  designated  therein  as 
"purchaser,"  and  the  Independent  Powder 
Company,  described  as  "vendor."  The  plain- 
tiff is  the  successor  to  the  last-named  com- 
pany, and  now  stands  in  its  place  under  the 
contract 

Paragraph  2  of  the  contract  reads  as  fol- 
lows: 

"2.  Witnesseth:  That  In  consideration  of  all 
the  business  of  the  purchaser,  the  vendor  hereby 
agrees  to  sell  to  the  purchaser,  and  the  pur- 
chaser, in  consideration  of  the  prices  and  terms 
hereinafter  stated,  hereby  agrees  to  buy  from 
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the  vendor  all  the  dynamite  and  other  blasting 
supplies  which  may  be  required  by  the  said 
purchaser  during  the  term  of  this  contract,  for 
his  own  consumption  or  in  the  conduct  of  his 
own  business  at  Red  Cliff,  Colorado,  district." 

The  defendant  alleged  In  his  cross -com- 
plaint that  "within  and  daring  the  life  of 
this  contract  he  placed  with  said  plaintiff 
orders  for  goods  to  an  amount  of  260,000 
caps,  100  cases  of  White  Monarch  fuse,  and 
one  carload  of  powder;  •  *  that 
plaintiff  refused  to  furnish  the  goods;  and 
that  by  such  act  of  the  plaintiff  the  defend- 
ant was  damaged. 

The  plaintiff  interposed  several  defenses 
to  the  defendant's  counterclaim,  one  of  which 
appears  from  the  following  allegations: 

"That  if  defendant  ordered  •  •  •  the  caps, 
fuse  and  powder  referred  to,  *  *  *  such  mer- 
chandise was  not  required  by  defendant  dur- 
ing the  term  of  said  contract  for  his  own  con- 
sumption or  in  the  conduct  of  his  own  business, 
•  *  *  and  was  ordered  by  defendant,  •  •  * 
in  quantities,  which  as  he  then  well  knew,  were 
far  beyond  the  requirements  of  himself  or  his 
business,  and  for  the  purpose  of  obtaining  such 
merchandise  at  cheap  prices  and  selling  it  dur- 
ing the  years  1916  and  1917,  and  thereafter  at 
such  advanced  prices  as  he  would  then  be  able 
to  obtain." 

[1-3]  At  the  trial,  evidence  relevant  to  this 
defense  was  received  by  the  court  It  is  in- 
cumbent upon  the  plaintiff  in  error  to  show 
wherein  the  evidence  is  in  sufficient  to  sup- 
port the  judgment  Dailey  v.  Aspen  Pub. 
Co.,  40  Colo.  145,  150,  108  Pac  308.  In  our 
opinion,  the  plaintiff  in  error  has  failed  to  do 
this.  The  presumption  therefore  obtains  that 
the  evidence  supports  the  judgment  4  C.  J. 
786.  What  appears  in  the  record  as  to  mat- 
ters of  fact  is  to  be  viewed  in  the  light  most 
favorable  to  the  successful  party.  Sebold  v. 
Rieger,  26  Colo.  App.  209,  142  Pac  201. 

Reviewing  the  record  in  the  light  of  the 
principles  above  stated,  we  find  that  the  evi- 
dence fairly  sustains  the  defense  above  men- 
tioned, and  that  the  trial  court  would  have 
been  warranted  in  finding  the  issue,  in  this 
respect  for  the  plaintiff,  and  for  that  reason 
denying  defendant  any  recovery  upon  his 
counterclaim. 


[4]  The  term  of  the  contract  expired  Janu- 
ary 6,  1916.  The  order  for  goods,  given  by 
the  defendant  and  which  the  plaintiff  re- 
fused to  fill,  was  made  on  January  1,  1918, 
at  a  time  when  the  defendant  knew  that  the 
period  fixed  by  the  contract  for  furnishing 
goods  was  about  to  expire.  The  evidence  al- 
so warrants  the  inference  that  the  defendant 
•  knew  that  if  the  order  was  filled  by  the  plain- 
tiff, the  goods  could  not  be  delivered  until 
after  the  expiration  of  the  term  fixed  by  the 
contract  At  the  time  the  order  was  given 
the  defendant  already  had  on  hand  a  reason- 
able quantity  of  material  of  the  kind  order- 
ed. The  evidence  show*  that  the  single  or- 
der of  January  1, 1916,  was  for  more  materi- 
al than  had  been  ordered  during  the  previous 
month,  and  that  the  December,  1915,  and 
January,  1916,  orders  together  amounted  to 
more  material  than  the  defendant  had  order- 
ed during  the  entire  remainder  of  the  two- 
year  term  of  the  contract  The  record  ap- 
pears to  uphold  the  contention  of  the  plain- 
tiff, to  the  effect  that  the  testimony  falls  to 
show  that  the  defendant  required  the  dyna- 
mite and  blasting  materials,  ordered  January 
1,  1916,  to  meet  the  demands  of  his  business 
during  the  term  of  the  contract  and  that  the 
order  was  given  as  an  attempt  to  use  the 
terms  of  the  contract  for  the  purpose  of  spec- 
ulating on  the  advanced  and  rising  market 
price  of  the  materials.  The  contract  in  ques- 
tion does  not  require  or  provide  that  the 
plaintiff  furnish  ail  the  material  sought  by 
defendant,  but  only  so  much  "as  may  be  re- 
quired by  the  said  purchaser  (the  defendant) 
during  the  term  of  this  contract  for  his  own 
consumption  or  in  the  conduct  of  his  own 
business."  The  contract  does  not  permit  the 
defendant  to  stock  up,  to  an  undue  extent 
with  goods  just  before  the  term  of  the  con- 
tract should  terminate. 

In  our  opinion  the  evidence  is  sufficient 
and  of  such  a  character  to  uphold  the  judg- 
ment of  the  trial  court,  and  the  same  is  there- 
fore affirmed. 

Affirmed. 

GARRIGUBS,  C  J.,  and  BAILEY,  J,  con- 
cur. 
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RICHMAN  t.  SAN  FRANCISCO,  N.  &  C. 
RT.    (S.  F.  7563.) 

(Supreme  Court  of  California.    May  31,  1919. 
Rehearing  Denied  June  80,  1919.) 

1.  Appeal  and  Ebbob  <8=>781(6)— Dismissal 
or  Appeal— Moot  Questions. 

Where,  after  judgment  for  plaintiff  in  a 
personal  injury  action,  plaintiff  assigned  an  un- 
divided one-half  interest  therein  to  his  attor- 
ney, and  thereafter  compromised  with  defendant 
without  the  attorney's  consent,  whereupon  the 
judgment  was  satisfied  of  record,  which  satis- 
faction was  subsequently  vacated  at  the  attor- 
ney's request,  an  appeal  by  defendant  will  not 
be  dismissed  on  the  ground  that  the  controver- 
sy had  been  compromised  and  the  questions 
were  moot,  since  at  least  as  to  one-half  of  the 
judgment  the  case  was  not  moot. 

2.  Masteb  and  Servant  <8=> 267(1)  —  Inju- 
ries to  Servant— Evidence— Relevancy. 

In  a  railroad  employees  action  for  injuries 
in  a  collision,  testimony  concerning  the  stopping 
of  the  watch  of  one  of  the  passengers  on  the 
wrecked  train  to  show  the  time  of  the  collision 
was  relevant;  its  weight  being  for  the  jury. 

8.  Witnesses  «=>290  —  Redirect  Examina- 
tion— Repetition. 
In  a  railway  conductor's  action  for  per- 
sonal injuries  sustained  in  a  wreck  of  his  train, 
an  objection  to  a  question  on  redirect  examina- 
tion of  defendant's  expert  witness,  whether  he 
would  consider  it  safe  to  have  in  his  employ 
an  elevator  man  or  a  locomotive  engineer  who 
had  had  syphilis  for  a  long  period  of  time,  was 
properly  sustained,  where  the  witness  had  al- 
ready gone  into  the  general  subject  of  such 
disease  exhaustively. 

4.  Appeal  and  Ebbob  <©=>1 046 (5)— Review- 
Cube  or  Ebbob. 

In  a  railway  conductor's  action  for  inju- 
ries sustained  in  a  wreck,  wherein  it  was  claim- 
ed that  the  physical  condition  of  plaintiff  pre- 
cluded him  from  properly  fulfilling  his  duties, 
a  remark  by  the  court  that  he  would  rather 
take  a  wife's  testimony  as  to  the  peculiar  con- 
ditions of  her  husband  than  that  of  all  the 
physicians,  if  prejudicial,  was  cured  by  subse- 
quent admonitory  instructions. 

5.  Damages  «=»216(7)  —  Injuries  to  Sebv- 
ant  —  Instructions  —  Future  Pain  and 
Suffebino. 

In  a  railway  conductor's  action  for  injuries 
in  a  collision,  an  instruction  that  the  jury  might 
allow  compensation  for  such  disability  and  suf- 
fering as  the  evidence  shows  is  "reasonably 
probable"  will  result  in  the  future  was  errone- 
ous, as  being  in  contravention  of  Civ.  Code,  § 
3283,  allowing  compensation  for  damages  "cer- 
tain to  result  in  the  future." 

6.  Evidence  «=>472(1)  —  Opinion  —  Ques- 
tion fob  Court— Injuries  to  Sebvant— 
Rules— Interpretation. 

In  an  action  by  a  conductor  for  injuries  in 
a  collision,  opinion  evidence  as  to  the  interpre- 
tation and  application  of  the  company's  printed 
operating  rules,  objected  to  as  invading  province 


jury,  was  erroneous,  for,  if  the 
rules  required  elucidation,  it  was  the  duty  of 
the  court  to  interpret  them  in  view  of  Code 
Civ.  Proa  |  2102, 

7.  Evidence  «8=»501(1)— Injubt  to  Servant 
—Rules— Basis  or  Opinion. 

In  an  action  by  the  conductor  of  an  elec- 
tric interurban  train  for  personal  injuries  sus- 
tained in  a  collision,  opinion  of  a  witness  as  to 
the  meaning  of  defendant's  rules,  based  upon 
standard  rules  governing  the  operation  of  trains, 
which  were  different  from  those  of  defendant, 
was  erroneous. 

8.  Appeal  and  Ebbob  «==> 1053(3)— Review- 
Cure  or  Ebbob. 

In  an  action  by  a  conductor  of  an  electric 
interurban  train  for  injuries  sustained  in  a 
collision,  error  in  admitting  expert  evidence 
as  to  meaning  and  application  of  the  operating 
rules  held  not  cured  by  an  instruction  that  if 
plaintiff  failed  to  call  up  the  train  dispatcher 
before  leaving  the  terminal,  and  such  failure 
was  the  proximate  cause  of  the  accident,  he 
could  not  recover. 

In  Rank. 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  C.  Geaford,  Judge. 

Action  by  Horace  G.  Richman  against 
the  San  Francisco,  Napa  &  Calistoga  Rail- 
way. From  a  judgment  for  plaintiff,  and  an 
order  denying  a'  new  trial,  defendant  ap- 
peals. Reversed. 

Myrick  &  Dee  ring,  of  San  Francisco 
(James  Walter  Scott,  of  San  Francisco,  of 
counsel),  for  appellant 

Theodore  A.  Bell,  of  San  Francisco,  and 
E.  S.  Bell,  of  Napa,  for  respondent 

LAWLOR,  J.  This  is  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff 
in  a  railroad  wreck,  when  two  trains  of  the 
defendant  company  collided  between  Col- 
lins and  Hatch,  stations  situated  on  the  line 
of  Its  railroad,  in  Napa  county.  The  jury 
found  a  verdict  for  plaintiff  in  the  sum  of 
$15,000.  The  defendant  has  appealed  from 
the  Judgment  entered  thereon,  and  from  an 
order  denying  a  new  trial. 

[1]  Before  considering  the  points  relied 
upon  for  a  reversal  of  the  judgment  and  or- 
der denying  a  new  trial,  we  will  dispose  of 
the  motion  to  dismiss  the  appeal.  The  mo- 
tion was  made  on  the  ground  that,  the  con- 
troversy having  been  compromised,  the  ques- 
tions presented  were  moot  After  judgment 
the  plaintiff  assigned  an  undivided  one-half 
Interest  therein  to  his  attorney,  E.  S.  Bell. 
It  appeared  that  before  the  opening  brief  of 
the  appellant  was  filed  an  agreement  to  com- 
promise the  controversy  was  entered  Into 
between  the  parties;  James  Irvine,  the 
president  of  the  company,  representing  the 
defendant  without  the  participation  of  its 
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counsel,  and  the  plaintiff  acting  for  him- 
self, without  the  consent  of  his  counsel,  and 
satisfaction  of  judgment  was  accordingly  en- 
tered In  the  office  of  the  county  clerk  of 
Napa  county.  Mr.  Bell  thereupon  brought 
an  action  to  vacate  and  set  aside  the  sat- 
isfaction of  judgment,  so  far  as  It  related  to 
his  undivided  one-half  Interest  Plaintiff 
and  the  defendant  company  were  both  made 
parties  to  the  suit,  and  upon  the  trial  It 
was  decreed  that  Bell  was  the  owner  of  the 
Interest  claimed,  the  satisfaction  of  judg- 
ment was  annulled  and  set  aside,  and  the 
judgment  was  thereupon  restored,  and  en- 
tered by  the  clerk  in  favor  of  Bell  against 
defendant,  in  the  sum  of  $7,658.25.  This  ac- 
tion, resulting  in  favor  of  Bell,  was  based 
upon  the  fact  that  notice  of  the  assignment 
had  been  given  to  representatives  of  the  de- 
fendant company  prior  to  the  settlement 
with  plaintiff.  The  trial  court  found  that 
the  defendant  company  had  such  notice,  and 
that  It  wrongfully  conspired  with  the  plain- 
tiff to  cheat  and  defraud  Bell  of  his  in- 
terest in  the  judgment  No  appeal  was  tak- 
•en  from  this  judgment  and  it  has  become 
final.  It  Is  apparent  from  the  foregoing  that 
there  is  no  compromise  as  to  half  of  the 
judgment  at  least,  and  the  case  is  not  moot 
The  motion  to  dismiss  the  appeal  on  the 
ground  of  a  compromise,  therefore,  cannot 
be  sustained. 

The  defendant  is  a  common  carrier  of  pas- 
sengers and  freight,  and  operates  a  single 
line  electric  railway  between  the  towns  of 
Vallejo  and  Calistoga.  For  the  purpose  of 
controlling  the  movement  of  its  trains  the 
company  employs  train  dispatchers  at  its 
depot  at  Napa  City,  and  maintains  a  tele- 
phone line  connecting  with  all  Its  main  sta- 
tions, Including  Vallejo  and  Collins.  On  the 
morning  of  June  19,  1913,  plaintiff  was  op- 
erating one  of  defendant's  trains  In  the 
capacity  of  conductor.  His  train  was  known 
as  No.  6,  and  was  due  to  leavf  Vallejo  at 
about  9  o'clock,  and  to  arrive  at  Collins 
some  16  minutes  later.  At  this  station,  ac- 
cording to  schedule,  train  No.  6  was  to  meet 
train  No.  5,  south-bound.  This  latter  train 
reached  Collins  on  schedule  time,  but  No. 
6  was  late.  The  conductor  of  No.  5  called 
up  the  train  dispatcher  from  Collins  and 
asked  for  orders.  He  was  directed  to  take 
orders,  and  after  the  dispatcher  called  up 
the  agent  at  Vallejo,  and  ascertained  that 
No.  6  was  still  there,  received  orders  to  meet 
No.  6  at  Hatch.  The  latter  train  started 
for  Collins,  and  at  a  point  south  thereof  the 
two  trains  met  In  a  head-on  collision,  were 
telescoped,  13  persons  were  killed,  and  many 
others  were  injured,  among  whom  was  the 
plaintiff.  The  cause  of  action  was  based 
upon  the  claim  that  the  company  was  re- 
sponsible for  the  collision  because  the  dis- 
patcher ordered  train  No.  5  out  of  Collins 
without  first  giving  notice  to  train  No.  6. 


The  company  contended  that  the  plaintiff 
was  not  entitled  to  recover,  because  he  took 
train  No.  6  out  of  Vallejo  without  first  call- 
ing up  the  dispatcher.  The  other  facts  perti- 
nent to  this  appeal  will  appear  in  the  dis- 
cussion of  the  points  relied  upon  for  rever- 
sal. There  are  many  assignments  of  error, 
but  for  the  purposes  of  this  opinion  it  will 
not  be  necessary  to  mention  all  of  them. 

[2]  1.  The  admission  of  testimony  con- 
cerning the  stopping  of  the  watch  of  Tracy 
Fay,  one  of  the  passengers  on  the  wrecked 
train,  for  the  purpose  of  showing  the  time 
of  the  collision,  is  assigned  as  error.  This 
testimony  was  to  the  effect  that  the  witness 
discovered  that  when  he  returned  to  the 
scene  of  the  accident  at  noon,  his  watch  had 
stopped  at  9:30  a.  m.  We  think  criticism 
might  more  properly  be  addressed  to  the 
weight  rather  than  to  the  admissibility,  of 
the  testimony.  The  testimony  was  relevant 
for  the  purpose,  and  it  was  for  the  jury  to 
determine  the  weight  to  be  given  to  it 
Moreover,  we  do  not  perceive  that  the  exact 
time  of  the  collision  had  any  particular  ma- 
teriality. 

[3]  2.  Appellant  assigns  error  to  the  re- 
fusal by  the  court  to  allow  certain  testi- 
mony concerning  the  effect  of  syphilis.  It 
was  claimed  by  appellant  that  plaintiff  had 
been  a  syphilitic  since  he  was  14  years  of 
age.  Dr.  W.  G.  Alvarez,  called  by  the  de- 
fendant, testified  at  great  length  as  to  the 
effect  of  this  disease  on  the  mind  and  body. 
When  being  examined  on  redirect  the  fol- 
lowing occurred: 

"Q.  Would  yon  consider  it  safe  for  example 
to  have  in  your  employment  an  elevator  man,  or 
to  have  in  your  employ  a  locomotive  engineer, 
who  had  syphilis  for  some  long  period  of  time? 

"Mr.  Bell:  We  object  to  it  as  incompetent,  ir- 
relevant, immaterial,  and  not  proper  redirect 

"The  Court:  Sustained." 

The  witness  had  already  gone  into  the  gen- 
eral subject  of  syphilis  and  its  effects  so 
exhaustively  that  we  cannot  say  that  the 
ruling  was  erroneous,  even  though  the  in- 
quiry was  relevant  and  the  question  properly 
framed. 

[4]  3.  Error  is  assigned  because  of  the  fol- 
lowing remark  by  the  court  with  regard  to 
the  testimony  of  the  wife  of  plaintiff  con- 
cerning his  physical  condition: 

"I  think  a  wife  can  beat  all  the  physician* 
on  earth  telling  about  the  peculiar  conditions 
of  her  husband.  I  would  rather  take  the 
wife's  testimony  than  all  the  physicians  as  to 
the  physical  condition  of  her  husband." 

This  remark  was  addressed  to  counsel  in 
the  presence  of  the  jury  touching  a  question 
of  fact  and  of  course  should  not  have  been 
made.  But  we  think  that  any  prejudicial 
effect  the  remark  may  have  caused  at  the 
time  was  cured  by  an  admonitory  instruc- 
tion, that- 
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"Yon  will  not  consider  for  any  purpose  in  this 
case  •  •  *  any  comments  of  the  court  made 
to  counsel  during  the  trial  upon  testimony,  or 
the  relative  weight  of  the  testimony  of  any  wit- 
ness, or  of  any  class  of  witnesses.  •  *  •  " 

4.  An  exception  was  taken  to  an  instruc- 
tion of  the  court  upon  future  damages;  the 
portion  objected  to  reading  as  follows: 

"If  you  further  find  that  the  plaintiffs  inju- 
ries are  permanent,  and  will  to  some  extent  dis- 
able him  in  the  future,  and  cause  him  pain  and 
suffering  hereafter,  you  should  also  allow  him 
such  further  sum  as,  paid  now  in  advance,  will 
reasonably  compensate  him  for  such  further  dis- 
ability, pain,  and  suffering  as  the  evidence 
shows  is  reasonably  probable  will  result  to  him 
in  the  future,  not  to  exceed  in  all  the  amount 
alleged  in  plaintiff's  complaint.'' 

It  Is  urged  in  support  of  the  objection 
that  the  court  committed  prejudicial  error 
by  the  use  of  the  phrase  in  the  instruction, 
"reasonably  probable  will  result,"  in  contra- 
vention of  section  3283  of  the  Civil  Code, 
which  reads: 

"Damages  may  be  awarded,  in  a  judicial  pro- 
ceeding, for  detriment  resulting  after  the  com- 
mencement thereof,  or  certain  to  result  in  the 

future." 

The  question  of  damages  for  future  det- 
riment was  gone  into  at  great  length  at  the 
trial  and  the  record  shows  that  the  defend- 
ant was  entitled  to  have  the  jury  Instructed 
on  the  subject  It  was  testified  by  plaintiff 
and  his  wife  that,  because  of  the  injuries 
to  the  head  and  back  and  the  leg  of  the 
plaintiff,  he  would  be  incapacitated  in  the 
future;  that  his  memory  was  no  longer  re- 
liable; that  at  times  his  mind  becomes 
blank  and  that  he  cannot  think  connectedly ; 
that  he  is  affected  by  dizziness,  Is  deprived 
of  sufficient  sleep,  and  suffers  continually 
from  headache ;  that  he  has  lost  his  hearing 
on  the  left  side;  and  that  the  slightest  jar 
to  the  head  causes  the  blood  to  rush  to  it. 

The  meaning  of  section  3283,  Civil  Code, 
has  been  considered  in  a  number  of  cases. 
In  Melone  v.  Sierra  Ry.  Co.,  161  Cal.  113, 
91  Pac.  522,  an  instruction  was  given  to  the 
jury  that  an  element  of  damage  was  "such 
reasonable  sum  as  the  jury  shall  award  him 
on  account  of  the  pain  and  anxiety  that 
he  has  suffered  or  may  suffer  by  reason  of 
his  injuries,"  and  furfher  that  "In  esti- 
mating the  damages  to  be  awarded  you  may 
take  into  consideration  *  *  *  how  far 
his*  injuries  are  permanent  in  their  char- 
acter and  results,  as  well  as  the  physical 
and  mental  suffering  he  may  have  sustained 
or  may  undergo  in  the  future  by  reason  of 
the  injuries,"  and  It  was  said  that — 

"These  instructions  were  erroneous  in  per- 
mitting the  jury  to  estimate  prospective  dam- 
ages upon  what  they  believed  might  be  the 
plaintiff's  future  suffering.  *  •  *  It  is  true 
that  In  a  succeeding  instruction  the  court  de- 
clared that  plaintiff  was  entitled  to  recover  not 


only  such  damages  as  he  may  have  suffered,  but 
also  'such  damages  as  by  the  evidence  it  is  rea- 
sonably certain  he  will  suffer  in  the  future.' 
Herein  is  a  declaration  of  the  true  rule,  but 
none  the  less  the  instructions  upon  the  matter 
are  conflicting,  and  it  cannot  be  said  by  which 
the  jury  was  guided." 

The  phrase  "reasonably  probable"  was 
used  In  an  instruction  considered  in  Hers- 
perger  v.  Pacific  Lumber  Co.,  4  CaL  App. 
460,  88  Pac.  587,  591.  The  instruction  Is  as 
follows: 

"In  this  action  the  plaintiff,  if  he  has  shown 
himself  entitled  to  recover,  is  entitled  to  re- 
cover for  all  damages  which  he  has  suffered  up 
to  the  time  of  the  trial  and  for  all  damages 
that  it  is  reasonably  probable  that  he  will  sus- 
tain in  the  future,  not  exceeding  the  sum  claim- 
ed in  the  complaint  In  estimating  the  com- 
pensatory damages  in  cases  of  this  character, 
all  the  consequences  of  the  injury,  future  as 
well  as  past  are  to  be  taken  into  consideration, 
including  the  bodily  and  physical  pain  and  suf- 
fering which  is  shown  by  the  proof  to  be  rea- 
sonably certain  to  have  naturally  resulted  from 
the  injury." 

The  court  said: 

"The  mere  reading  of  the  whole  instruction  is 
sufficient  to  show  there  is  no  error  in  it" 

That  case  is  cited  with  approval  in  Lon- 
nergan  v.  Stansbury,  164  CaL  488,  129  Pac 
770;  the  court  holding  that  the  instruction 
given  in  both  cases  was  identical.  The 
court  further  declared: 

"The  phrase  'reasonably  probable'  may  well 
be  omitted  from  all  such  instructions  and  the 
statutory  requirement  of  the  Civil  Code  (sec- 
tion 3283)  strictly  adhered  to.  •  •  *  But 
the  instruction  here  in  question,  while  using  the 
unhappy  phrase  'reasonably  probable,'  sums  up 
its  declaration  of  the  law  with  the  pronounce- 
ment of  the  correct  rule." 

In  other  words,  the  two  phrases  "reason- 
ably probable"  and  "reasonably  certain" 
were  both  used,  and  the  error  in  the  former 
was  cured  by  the  latter.  In  the  recent  case 
of  Wiley  v.  Young,  174  Pac.  816,  it  was 
held  upon  the  authority  of  Melone  v.  Sierra 
Ry.  Co.,  supra,  that  the  expression  "reason- 
ably certain  to  result"  is  in  accord  with  sec- 
tion 8288.  The  term  "reasonably  probable" 
was  not  used  in  Wiley  v.  Young,  supra. 

The  instruction  before  us  was  given  by 
the  court  of  its  own  motion,  and  the  basis 
of  the  award  of  future  damages  is  not 
touched  upon  elsewhere  in  the  charge,  nor 
in  any  Instruction  proposed  by  either  of  the 
parties. 

[8]  The  use  of  the  expression  "reasonably 
probable"  was  clearly  erroneous,  and  might 
well  have  led  the  jury  to  believe  it  would 
be  proper  to  allow  damages  for  Buffering  or 
other  injury  which  they  believed  the  plain- 
tiff would  probably  suffer  In  the  future,  in- 
stead of  for  such  suffering  and  injury  as 
they  believed  were  certain  to  result  So 
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much  is  left  to  the  discretion  of  the  jury 
In  the  determination  of  the  amount  of  dam- 
ages in  cases  of  this  character,  it  is  of  great 
Importance  that  their  attention  should  be 
called  particularly  to  the  basis  upon  which, 
and  upon  which  only,  an  award  must  be 
founded  for  future  detriment. 

The  respondent  concedes  that  the  phrase 
"reasonably  probable"  does  not  literally  com- 
ply with  section  3283,  but  urges  that  the 
defect  is  cured  by  another  instruction  which, 
the  court  gave: 

"I  instruct  you  that,  if  plaintiff  is  entitled  to 
recover,  the  measure  of  his  recovery  is  what  is 
termed  compensatory  damages;  that  is,  such 
sum  as  will  compensate  him  for  the  injuries  he 
has  sustained."  , 

Stein  y.  U.  R.  R.  Co.,  169  Cal.  368,  118 
Pac.  863,  Is  cited  in  support  of  this  con- 
tention. But  that  case  uses  language  which 
expresses  the  view  that  the  word  "sustain- 
ed" does  not  refer  to  future  injury.  •  It  was 
said: 

"True,  if  the  sentence  stood  alone,  it  might 
be  open  to  the  objection  urged  against  it;  but 
its  vice  is  nullified  by  the  very  next  sentence, 
which  limits  the  jury's  award  to  the  injury 
'$u8taine<T—not  to  a  future,  contingent  injury." 
(Italics  ours.) 

It  will  not  be  necessary  to  consider  this 
point  further,  or  to  appraise  the  gravity  of 
the  error,  in  view  of  the  conclusion  we  have 
reached  on  the  next  point 

5.  The  court,  over  objection,  admitted  the 
opinions  and  conclusions  of  certain  witnesses 
in  the  interpretation  of  the  printed  operating 
rules  of  the  company,  the  application  of  the 
rules,  the  duty  of  the  train  dispatcher  under 
the  rules,  the  priority  of  one  rule  over  an- 
other, as  to  which  of  two  trains  was  superior 
and  the  relative  duties  of  the  plaintiff  and 
the  train  dispatcher.  This,  appellant  claims, 
was  prejudicially  erroneous,  and  constituted 
an  invasion  of  the  province  of  both  the  trial 
court  and  of  the  jury.  It  is  to  be  kept  in 
mind  that  train  No.  6  was  at  Vallejo  await- 
ing the  arrival  of  the  boat  of  the  Monticello 
Steamship  Company  to  take  on  its  passen- 
gers. The  boat,  as  frequently  happened,  was 
late.  No.  6  was  due  under  time-table  sched- 
ule to  leave  Vallejo  at  9:02  a.  m.  and  to  ar- 
rive at  Collins  at  9:18  a.  m.,  where  it  was 
to  meet  No.  5.  The  latter  train  arrived  at 
the  meeting  point  on  schedule  time.  No.  6 
not  being  in  sight,  B.  B.  Patten,  the  con- 
ductor of  No.  5,  called  up  the  dispatcher  at 
Napa  and  was  told  to  take  an  order.  The 
order  given  was  to  meet  No.  6  at  Hatch. 
Three  minutes  later  No.  5  started  for  the 
latter  point,  and  when  about  1%  miles  south 
of  Collins  the  trains  collided. 

In  the  controversy  over  the  question  of 
liability,  rules  268,  230,  and  203,  among 
others,  were  considered  and  admitted  in  evi- 
dence.  Rule  268  reads  as  follows: 


"When  trains  running  in  opposite  directions 
are  to  be  moved  toward  each  other  by  train  or- 
ders, the  train  whose  rights  *are  to  be  restricted 
must  first  receive  the  order  and  the  complete 
before  the  order  is  given  to  the  train  to  be 
moved  against  it  or  toward  it" 

Rule  230  provides  in  part: 

"All  regular  trains,  •  •  •  when  becoming 
ten  minutes  late,  must  report  to  the  dispatcher, 
and  will  also  report  for  each  successive  ten  min- 
utes lost" 

Rule  203  declared: 

"A  train  must  not  leave  its  initial  station 
•  •  *  without  order  or  clearance,  and  until 
it  is  ascertained  by  asking  the  dispatcher  wheth- 
er all  trains  due  have  arrived  or  departed,  men- 
tioning particularly  the  last  train  due,  giving 
the  train  number." 

There  was  also  a  bulletin  rule,  of  more  re- 
cent adoption,  to  the  effect  that  the  conductor 
of  a  north-bound  train  at  Vallejo  must  in 
every  Instance  call  up  the  dispatcher  S  min- 
utes before  the  scheduled  time  for  leaving. 

It  was  admitted  by  plaintiff  that  he  did 
not  call  up  the  dispatcher  5  minutes  before 
the  scheduled  time  to  leave,  nor  when  No.  6 
was  10  minutes  late.  But  he  positively  as- 
serted that  he  telephoned  the  dispatcher  just 
before  leaving  Vallejo,  which  he  states  was 
about  9:19  a.  m.  E.  J.  O'Leary,  the  dis- 
patcher on  duty  when  the  collision  occurred, 
called  as  a  witness  for  the  company,  admitted 
that  he  did  not  give  the  restricting  order 
to  No.  6,  but  stated  that  he  did  call  up  the 
agent  at  Vallejo  and  learned  that  No.  6  was 
still  there,  loading  Wells  Fargo  express,  be- 
fore he  gave  the  order  and  complete  to  No. 
5.  The  appellant  has  strongly  contended  that 
plaintiff  took.  No.  6  out  of  Vallejo  without 
calling  up  the  dispatcher  at  all,  and  that 
this  was  the  proximate  cause  of  the  collision. 
Plaintiff  testified  that  he  telephoned  to  the 
dispatcher,  "No.  6  at  Vallejo  ready  to  leave 
the  wharf,"  and  that  the  answer  came  back, 
"No  orders  for  No.  6,"  which  meant  that  No. 
6  should  proceed  to  Collins  to  meet  No  5. 
F.  M.  Monnlng,  whose  wife  left  on  No.  6, 
testified  that  the  plaintiff  entered  the  tele- 
phone booth,  remained  there  about  2  minutes, 
and  then  came  out  and  signaled  the  motor- 
man  to  start  the  train.-  On  the  other  hand, 
several  other  employes;  who  were  listening 
on  the  telephone  line  when  plaintiff  declared 
he  telephoned  to  O'Leary,  flatly  contradicted 
plaintiff  on  that  point  Both  sides  agreed 
that  the  case  turned  on  this  question,  for 
in  the  words  of  the  appellant  "Around  this 
point  the  trial  centered."  It  was  testified  on 
behalf  of  the  company  that  owing  to  plain- 
tiff's syphilitic  condition,  he  might  have  en- 
tered the  telephone  booth  to  call  up  the  dis- 
patcher, but  forgot  to  do  so. 

As  an  illustration  of  the  objectionable  tes- 
timony, we  quote  from  the  examination  of 
W.  J.  Juarez,  the  motorman  on  No.  5,  as  to 
the  application  of  rule  268  to  the  situation: 
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"Q.  Mr.  Juarez,  taking  the  circumstances  as 
they  existed  while  you  were  at  Collins  station 
on  that  morning,  Jane  19,  1913,  there  as  you 
say  on  time,  north-bound  No.  6  not  there,  but 
due,  you  receiving  orders  through  your  conduc- 
tor, written  orders  to  proceed  to  some  other  sta- 
tion for  the  purpose  of  meeting  No.  6,  what  was 
the  rule  under  those  circumstances  which  gov- 
erned, so  far  as  notification  of  No.  6  was  con- 
cerned, of  the  orders  given  you  V 

To  this  the  witness  replied  that  all  he  had 
to  do  was  to  carry  out  his  orders. 

"Mr.  Bell:  I  have  not  asked  you  about  that 
I  have  asked  you  now  if  you  know,  and  you  do, 
Mr.  Juarez,  don't  you,  what  the  company,  un- 
der that  rule  and  practice  followed,  had  to  do 
with  No.  6  before  they  gave  you  the  order  to 
proceed?  A.  Well,  I  suppose  they  had  to  give 
that  train  No.  6  orders." 

Juarez  finally  stated: 

"I  say,  with  respect  to  that  rule  288,  that  I 
never  have  heard  whether  it  applied  to  a  train 
at  a  terminal  or  not" 

Questions  of  similar  import  were  asked  of 
the  witness  Patten,  who  testified  that  role 
268  applied  to  a  train  lying  at  a  terminal  and 
that  it  was  the  duty  of  the  dispatcher  under 
rale  268  to  transmit  the  restricting  order  to 
train  No.  6  before  giving  the  "complete"  to 
No.  5,  and  that  he  had  no  right  under  the 
rule  to  order  No.  5  out  of  Collins  until  this 
was  done.  Patten  was  allowed  to  give  further 
testimony  to  the  .effect  that,  in  the  absence 
of  a  restricting  order  to  No.  6,  that  train  had 
the  right  of  way  over  the  track  from  Vallejo 
to  Collins  as  against  No.  5.  Again,  he  was 
permitted  to  testify  as  to  which  was  the 
superior  train  under  the  circumstances  pre- 
sented, and  further  that  there  was  no  priority 
between  the  rule  which  required  the  dispatch- 
er to  give  the  restricting  order  before  let- 
ing  the  other  train  move  against  it  and  the 
rule  which  required  the  conductor  of  a  train 
at  an  initial  or  a  terminal  point  to  call  up 
'  the  dispatcher  In  each  case  before  leaving. 

[6]  The  admission  of  this  testimony  was 
clearly  error.  If  the  printed  rules  required 
elucidation,  it  was  the  duty  of  the  court  to 
interpret  them,  and  not  for  the  witnesses  to 
establish  by  their  opinions  and  conclusions 
the  meaning  of  the  rules  and  the  duties  of 
plaintiff  and  the  dispatcher  thereunder.  26 
Cyc.  1472;  section  2102,  Code  Civ.  Proc 
Many  of  the  objectionable  questions  and 
answers  went  directly  to  the  very  question  of 
fact  In  controversy.  For  Instance,  It  was 
testified  that  the  dispatcher  had  no  right  to 
order  No.  5  out  of  Collins  until  the  clearance 
was  given  to  No.  6,  and  that  in  the  absence 
of  orders  No.  6  had  the  right  to  the  track 
from  Vallejo  to  Collins  as  against  No.  6. 
These  and  similar  propositions  of  fact  involv- 
ing an  interpretation  of  the  printed  rules 


were  freely  testified  to  by  these  witnesses. 
Nor  was  the  vice  of  the  rulings  relieved  by 
the  fact  that  Juarez  and  Patten  on  cross- 
examination  weakened  the  probative  force  of 
their  direct  testimony  by  the  admission,  for 
instance,  that  they  did  not  know  whether 
rule  268  applied  to  No.  6. 

[7]  L.  Q.  Bby,  an  agent  of  the  Southern 
Pacific  Company,  called  as  an  expert  wit- 
ness by  the  plaintiff,  testified,  over  objection, 
as  to  the  meaning  of  the  operating  rules  of 
the  defendant  company,  which,  he  admitted, 
he  had  merely  glanced  at  and  had  not 
studied,  as  compared  with  the  standard 
rules  governing  the  operation  of  trains  In 
parts  of  the  United  States,  Canada,  and 
Mexico.  The  objections  to  the  testimony 
were  that  he  was  not  qualified  as  an  expert 
on  the  subject,  because  he  was  not  acquainted 
with  the  rules  in  controversy,  that  the  stand- 
ard rules  were  Irrelevant  and  Immaterial, 
and  that  his  testimony  consisted  of  opinions 
and  conclusions  based  upon  rules  that  were 
not  those  of  the  defendant  company.  This 
testimony  should  not  have  been  allowed, 
even  If  the  standard  rules  referred  to  by 
him  could  properly  be  made  the  basis  of  in- 
terpretation of  the  printed  rules  of  the  de- 
fendant company. 

[I]  It  is  insisted  by  the  respondent  that, 
as  this  testimony  came  from  witnesses  ex- 
perienced and  versed  In  railway  operation, 
It  was  not  Improperly  admitted,  for  the  rea- 
son that  it  did  not  "Involve  an  interpretation 
of  the  abstract  language  of  the  rule,  but 
simply  went  to  the  application  of  the  rule 
In  practice."  With  this  we  cannot  agree. 
Practically  every  one  of  the  questions  con- 
tained such  a  phrase  as  "rule,  custom,  and, 
practice."  So  that  an  affirmative  answer 
carried  the  interpretation  of  the  printed 
rule.  The  proper  mode  was  for  the  witness 
to  state  as  a  fact  the  custom  and  practice, 
and,  if  necessary,  for  the  court  to  Interpret 
the  meaning  of  the  printed  rules,  and  then 
for  the  jury  to  determine  what  rules  gov- 
erned the  situation.  But  as  conducted  the 
inquiry  was  calculated  to  take  from  the 
Jury  ,  the  solution  of  the  vital  questions  of 
fact  in  the  case. 

Respondent  relies  on  17  Cyc.  77,  but  we 
find  nothing  in  that  citation  that  supports 
the  rulings  complained  of.  It  is  contended 
that,  even  if  these  rulings  were  erroneous, 
the  error  was  cured,  for  the  reason  that 
the  pivotal  question  of  fact  in  the  case  was 
whether  plaintiff  called  up  the  dispatcher, 
and,  the  court  having  repeatedly  instructed 
the  Jury  that  if  the  testimony  of  the  plain- 
tiff on  this  point  .were  not  true  he  could 
not  recover,-  It  must  be  implied  from  the 
verdict  that  the  Jury  reached  the  conclusion 
that  the  plaintiff  told  the  truth.  Assuming 
that  this  reasoning  Is  sound,  yet  it  cannot 
be  accepted,  because  the  premise  is  false. 
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The  court  did  not  Instruct  the  Jury  that  if 
it  was  found  that  the  plaintiff  did  not  call 
up  the  dispatcher  he  could  not  recover.  If 
such  an  instruction  had  been  given,  there 
might  be  warrant  for  holding  that,  as  the 
jury  had  found  in  favor  of  the  plaintiff  on 
the  question  of  fact,  the  erroneous  ruling 
would  be  immaterial.  But  the  instructions 
that  were  given  to  the  Jury  on  this  point 
were  to  the  effect  that  if  the  plaintiff  failed 
to  call  up  the  dispatcher,  and  such  failure 
too*  the  proximate  cause  of  the  accident,  he 
could  not  recover.  It  cannot,  therefore,*  be 
implied  from  the  verdict  that  the  Jury,  under 
the  evidence  and  the  instructions,  may  not 
have  concluded  that  the  plaintiff  did  not 
call  up  the  dispatcher,  yet  that  this  dere- 
liction of  duty  was  not  the  proximate  cause 
of  the  collision,  but  that,  relying  on  the  tes- 
timony complained  of,  the  proximate  cause 
was  the  giving  by  O'Leary  of  the  order  and 
the  complete  to  No.  5  without  restricting 
No.  6.  For  this  reason,  and  because  of 
what  we  shall  say  on  the  next  point,  it  can- 
not be  held  that  the  error  in  the  rulings 
was  cured. 

We  have  considered  from  another  angle 
whether  the ,  admission  of  this  testimony 
was  prejudicial,  and  this  involves  the  ques- 
tion whether  the  opinions  and  conclusions 
of  the  witnesses  were  in  fact  true,  for,  if 
so,  the  error  in  allowing  the  interpretation  to 
come  from  the  witnesses,  instead  of  from 
the  court,  would  not,  perhaps,  be  material. 
We  are  convinced,  however,  that  the  inter- 
pretation by  the  witnesses  was  not  correct 
In  our  view,  rule  268  had  no  application  to 
a  train  at  an  Initial  or  terminal  point  It 
had  reference  only  to  trains  already  started 
on  a  trip.  Hence  we  must  conclude  that 
even  if  the  court  Itself  had  held  that  rule 
268  did  apply,  we  would  be  called  upon  to 
reverse  the  judgment  Further,  there  was 
other  testimony  that  the  rule  did  apply,  but 
that  It  was  not  always  followed.  William 
H.  Howe,  a  witness  for  the  plaintiff,  and 
who,  for  6  years  prior  to  November,  1913, 
when  he  retired,  had  served  as  conductor 
and  dispatcher  for  the  defendant  company, 
and  at  one  time  was  in  charge  of  train  No. 
6,  testified,  over  objection,  that  rule  268 
did  apply,  but  that  in  a  number  of  instances, 
when  he  was  in  charge  of  No.  6,  train  No. 
5  arrived  at  Vallejo  without  the  restricting 
order  being  given  by  the  dispatcher  to  him 
as  conductor  of  No.  6.  O'Leary  testified 
further  that  he  was  Instructed  by  the  chief 
dispatcher,  who  was  also  the  assistant  su- 
perintendent, that  it  was  not  the  practice  to 
give  orders  to  No.  6  when  that  train  was 
held  at  Vallejo,  and  No.  5  was  given  clear- 
ance.   He  stated  further  that— 

"Under  the  settled  practice  of  the  company 
during  the  6  months  I  was  dispatcher  and  I 
Was  conductor,  it  was  the  uniform  rule  and 
custom  that  the  conductor  at  Vallejo  should 
receive  his  orders  whether  clearance  or  limiting 
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—at  the  time  he  left  the  Vallejo  wharf  north- 
bound, and  not  before.  It  was  the  practice,  for 
example,  if  I  wanted  to  move  train  5  down 
south,  because  of  the  lateness  of  train  6  In  de- 
parting from  the  terminal,  simply  to  phone  my 
order  to  Collins  for  that  train  to  proceed,  and 
to  give  my  order  to  the  north-bound  train  and 
its  conductor  later  on,  when  the  north-bound 
train  called  up,  'Ready  to  go.'  That  was  the 
custom  we  worked  under  always.  The  first 
train  called  would  get  the  order." 

So  here  was  testimony  tending  to  prove, 
on  the  one  hand,  that  rule  268  did  apply, 
but  that  it  was  not  always  followed,  and, 
on  the  other  hand,  that  rule  268  had  no 
bearing  on  a  train  at  Vallejo.  In  fact 
O'Leary  testified  that  he  did  not  know  about 
rule  268  until  after  the  collision.  With 
such  contrariety  of  testimony,  as  to  the 
question  of  the  applicability  of  rule  268  and 
the  custom  and  practice,  the  admission  of 
the  opinion  and  conclusion  testimony  must 
have  inevitably  entered  into  the  solution 
of  the  question  of  proximate  cause  and  prej- 
udicially affected  the  rights  of  appellant 

We  think  this  Is  the  rationale  of  the  mat- 
ter. The  railway  .was  operated  in  con- 
nection with  a  steamship  line,  and  the 
steamers,  on  account  of  the  action  of  the 
tides,  were  frequently  late.  The  company, 
so  far  as  the  operation  of  the  trains  was 
concerned,  would  naturally  seek,  in  order 
to  minimize  delay  to  passengers,-  especially 
'those  making  a  round  trip  to  San  Francisco 
and  other  points,  to  expedite  south-bound 
trains,  when  the  boat  was. behind  time,  and 
so  it  was  made  the  duty  of  the  dispatcher 
to  make  all  possible  headway  with  those 
trains  when  north-bound  trains  were  late. 
To  accomplish  this  expedition,  with  due  re- 
gard to  the  safety  of  the  traveling  public 
and  the  company's  employes,  rules  230  and 
203  were  put  In  force.  To  further  realize 
this  object,  the  bulletin  rule  requiring  north- 
bound trains  to  call  up  the  dispatcher  5 
minutes  before  leaving  time,  was  adopted. 
Thus  under  these  rules  the  dispatcher  would 
be  left  free  to  forward  south-bound  trains 
without  being  hampered  by  having  to  trans- 
mit restricting  orders  to  north-bound  trains 
at  Vallejo.  He  could  therefore  move  the 
south-bound  trains  from  station  to  station 
without  regard  to  north-bound  trains  until 
they  were  actually  reported  as  being  ready 
to  leave  Vallejo.  Hence,  if  the  plaintiff  fail- 
ed to  call  up  the  dispatcher,  this  was  the 
proximate  of  the  collision,  for  we  entertain 
no  doubt  that  the  duty  to  establish  commu- 
nication with  the  dispatcher  rested  solely  on 
the  plaintiff;  but  if,  on  the  other  hand,  he 
established  communication  with  the  dis- 
patcher and  received  the  response,  "No  or- 
ders for  No.  6,"  Instead  of  an  order  to  meet 
No.  5  at  Hatch,  the  proximate  cause  of  the 
accident  is  traced  to  such  erroneous  order. 
We  think  that  upon  the  entire  record,  in- 
cluding the  evidence,  the  error  In  the  nil- 
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logs  In  question  resulted  In  a  miscarriage  of 
justice.    Section  4%,  art  6,  Const. 
Judgment  and  order  reversed. 

We  concur:  ANGELLOTTI,  0.  J. ;  OLNEY, 
J;  SHAW,  J.;  LENNON,  J.;  MELVIN,  J.; 
WILBUR,  J. 


0T7  CaL  174) 
HARPER  r.  SLOAN  et  aL    (Sac  2327.) 

(Supreme  Court  of  California.   June  6,  1917.) 

Department  2.  Appeal  from  Superior 
Court,  Sierra  County;  Stanley  A.  Smith, 
Judge. 

Opinion  In  department,  reversed  in  bank 
(177  CaL  174,  169  Pac.  1043),  but  referred  to 
by  Melvin,  J.,  in  his  dissenting  opinion  to 
the  opinion  of  the  court  in  bank. 

Frank  R.  Wehe,  of  San  Francisco,  and  W. 
I.  Redding,  of  Downleville,  for  appellant. 

Charles  F.  Hanlon,  of  San  Francisco,  for 
respondents. 

MELVIN,  J.  Defendants'  demurrer  to 
plaintiffs  amended  complaint  was  sustained 
without  leave  to  amend.  From  the  Judgment 
following  such  order,  the  plaintiff  appeals. 

The  theory  of  the  amended  complaint  Is 
that  the  transactions  described  therein  were 
such  as  created  a  mining  partnership  be- 
tween plaintiff  and  defendants,  that  appel- 
lant held  the  property  of  said  partnership 
In  trust,  and  that  he  was  entitled  to  a  lien 
thereon  for  certain  advances  made  by  him. 
The  complaint  avers  substantially  the  fol- 
lowing facts: 

McGregor  and  Lewis  owned  a  certain  de- 
scribed mining  claim  in  Sierra  county.  This 
was  and  is  an  unpatented  lode  mining  claim 
possessed  by  virtue  of  a  location  made  in 
1895  In  accordance  with  the  mining  laws  of 
the  United  States  and  the  local  rules  then  in 
force  in  that  county.  The  claim  was*  of  such 
a  nature  that  large  sums  of  money  were  re- 
quired for  its  development  On  December 
24,  1896,  McGregor  and  Lewis  entered  into 
a  written  agreement  with  Harper,  the  plain- 
tiff in  this  suit  whereby  the  said  Harper 
was  to  work  and  develop  the  claim  and  de- 
posit the  gross  yield  therefrom  with  one 
Sayles,  who  was  to  deliver  such  deposit  to 
the  vendors  in  case  Harper  should  fall  to 
pay  the  purchase  price  of  $6,000,  one-half 
payable  by  November  1, 1899,  and  the  balance 
on  or  before  May  1,  1900.  It  was  provided 
that  upon  full  payment  of  the  purchase  price 
McGregor  and  Lewis  would  convey  their  title 
to  Harper.  Immediately  following  the  exe- 
cution of  the  contract  Harper  took  posses- 
sion of  the  claim,  and  on  February  9,  1899, 
entered  into  a  written  agreement  with  the 
defendants,  Sloan  and  Dwyer,  whereby  Harp- 
er promised  to  convey  to  them  a  two-thirds 
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Interest  in  his  contract  with  McGregor  and 
Lewis  upon  these  terms:  $4,000  on  or  be- 
fore March  1,  1899,  and  $3,000  on  or  before 
June  1, 1899,  "and  if'  (to  quote  directly  from 
the  agreement)  "In  the  opinion  of  the  parties 
of  the  second  part  [Sloan  and  Dwyer]  it 
should  be  necessary,  the  further  sum  of 
three  thousand  (3,000)  dollars,  on  or  before 
the  1st  day  of  September,  1899."  It  was 
stipulated  that  all  of  the  money  so  paid,  with 
the  exception  of  Harper's  expenses,  should 
be  used  to  pay  for  work  on  the  claim  under 
his  direction  and  control  The  contract 
further  provided  that  if  McGregor  and  Lewis 
should  convey  to  Harper  under  the  terms  of 
their  agreement  the  latter  would,  "within  a 
reasonable  time,"  make  a  conveyance  to 
Sloan  and  Dwyer  of  a  two-thirds  interest  in 
the  mine,  and  that  "thereafter"  Harper 
should  have  management  and  control  of  the 
operating  of  the  mine  for  which  he  should 
be  paid  "an  adequate  compensation." 
There  was  also  a  clause  in  this  agreement 
providing  as  follows: 

"If  the  development  and  working  of  the  Dia- 
dem Quartz  Claim  should  be  permanently  aban- 
doned by  the  party  of  the  first  part  [Harper] 
and  any  money  paid  by  the  parties  of  the  second 
part  should  be  unexpended,  the  party  of  the 
first  part  shall  return  the  same  to  J.  T.  Sloan, 
one  of  the  parties'  of  the  second  part" 

The  pleading  contains-  further  averments 
that: 

"Upon  the  making  of  said  contract  last  set 
out  plaintiff,  on  behalf  of  himself  and  said  de- 
fendants Sloan  and  Dwyer,  continued  in  the 
possession  of  the  said  property  and  actually 
engaged  in  working  the  same  and  commenced 
to  extract  the  mineral  therefrom,  and  that  said 
plaintiff  and  said  defendants  Sloan  and  Dwyer 
then  actually  engaged  in  the  working  and  de- 
velopment of  said  claim  and  extraction  of  the 
mineral  therefrom,  and  ever  since  have  continu- 
ed in  the  actual  working  of  said  claim,  and  then 
became,  and  ever  since  have  been,  mining  part- 
ners, and  that  said  mining  partnership  has  nev- 
er been  dissolved,  except  that  said  defendants 
Sloan  and  Dwyer  have  refused  to  contribute 
their  proportion  of  the  expenses  of  the  said 
working  of  said  property  other  than  as  here- 
inafter alleged." 

Next  follow  allegations  that  defendants 
paid  $7,000  according  to  the  terms  of  their 
agreement;  that  all  of  this  money  was  ex- 
pended in  actual  mining  operations;  that  it  » 
became  necessary  for  the  working  of  said 
property  that  the  further  sum  of  $3,000 
should  be  paid  on  or  before  September  L 
1899;  that  plaintiff  asked  Sloan  and  Dwyer 
to  pay  such  amount  but  that  they  refused 
to  do  so.  There  are  statements  in  the  plead- 
ing that  plaintiff  and  defendants  continued 
in  the  possession  of  the  claim,  "said  plaintiff 
managing  and  actually  working  the  same  for 
said  partnership  as  aforesaid,  and  continued 
In  the  said  working  until  he  had  expended 
upon  the  said  claim  all  of  the  said  sum  of 
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17,000,  and  other  sums  of  money,  exceeding 
more  than  $2,000  advanced  by  himself."  It 
is  averred  that  after  the  expenditure  of  more 
than  $9,000  the  plaintiff  Harper  had  extract- 
ed from  the  mine  $8,000,  out  of  which  he 
paid  the  purchase  price,  $6,000,  to  McGregor 
and  Lewis,  who,  on  December  8,  1899,  con- 
veyed their  interest  in  the  property  to  Harp- 
er "in  trust  for  himself  and  for  said  defend- 
ants Sloan  and  Dwyer  as  provided  for  in  said 
contract,  which  said  deed  was  recorded  at 
page  143  et  seq.  of  Book  No.  15  of  Deeds, 
Sierra  County  Records,  to  which  reference 
Is  hereby  had,  and  then  and  thereby  said 
plaintiff  and  said  Sloan  and  Dwyer  became 
the  owners  of  said  mining  claim  In  equal 
shares ;  that  Is  to  say,  one-third  each."  We 
may  remark,  in  passing,  that  this  averment 
is  in  direct  contradiction  of  the  contracts 
which  did  not  provide  for  a  conveyance  in 
trust  by  the  vendors  to  Harper,  and  did  not 
contemplate  the  ownership  by  the  defend- 
ants of  an  interest  in-  the  claim  until  an 
actual  conveyance  should  be  made  to  them 
by  Harper. 

Plaintiff  pleads  the  following  excuses  for 
not  making  a  deed  to  Sloan  and  Dwyer  of 
two-thirds  interest  in  the  mine :  (a)  Plaintiff 
was  informed  and  believed  that  on  July  17, 
1899,  Sloan  conveyed  a  one-half  Interest  in 
the  mining  property  to  Lord  William  Be  res- 
ford,  (b)  Sloan  instructed  plaintiff  to  make 
no  deed  to  any  person  of  any  portion  of  the 
mining  claim  until  he  (Sloan)  should  give 
further  instructions,  (c)  On  May  21,  1901, 
Dwyer  conveyed  all  of  his  share  in  the  prop- 
erty to  Sloan,  (d)  Prior  to  July  2,  1901, 
Lord  Beresford  died  and  his  widow,  as  ex- 
ecutrix of  his  last  will,  reconveyed  to  Sloan, 
(e)  Plaintiff,  although  always  ready  to  exe- 
cute a  deed  agreeably  to  the  strict  terms  of 
his  contract,  was  unable  to  ascertain  to 
whom  he  should  convey  until  further  in- 
structed by  Sloan. 

It  is  further  pleaded  that  after  the  exe- 
cution of  the  trust  deed  to  Harper  he  and 
the  defendants,  as  mining  partners,  continued 
to  work  the  claim.  This  work  was  prosecut- 
ed until  the  end  of  December,  1900,  but  yield- 
ed no  profit  Plaintiff  called  upon  defend- 
ants to  contribute  to  bis  expenses  the  $3,000 
"as  provided  in  the  contract,"  but  they  re- 
fused to  make  further  payments,  although 
Sloan  consented  to  the  work  and  advised 
•  Harper  to  continue  it  Acting  upon  said  ad- 
vice, and  with  Sloan's  approval/  plaintiff 
"continued  the  said  work  until  said  partner- 
ship became  indebted  In  the  sum  of  about 
$2,000,  during  the  said  year  1900."  To  pay 
this  indebtedness  Harper  mortgaged  the  mine 
to  Sayles  for  $1,377.84,  and  thereafter  Sayles' 
assignee  demanding  payment  and  Sloan  and 
Dwyer  refusing  to  contribute  to  the  settle- 
ment of  said  debt,  Harper  negotiated  a  loan 
from  Sharon  and  executed  a  note  and  mort- 
gage for  $2,252.30  to  pay  the  Sayles  note  and 
discharge  the  earlier  mortgage.    Prom  De- 


cember, 1901;  plaintiff  was  unable  to  work 
the  claim  continuously,  but  each  year,  to  and 
including  1913,  he  expended  for  the  alleged 
partnership  more  than  $100  for  assessment 
work.  Plaintiff  sues  for  compensation  for  all 
of  his  time  employed  in  the  management  and 
control  of  the  property  for  more  than  one 
year  and  6  months  up  to  the  end  of  Decem- 
ber, 1900,  and  for  one  month  of  each  of  the 
following  13  years;  also  for  the  taxes  paid 
by  him  until  1913,  inclusive. 

There  are  allegations  that  Dwyer  depart- 
ed from  California  about  4  months  after 
entering  into  the  contract  with  Harper,  and 
did  not  return,  and  that  Sloan  departed  at 
the  same  time,  but  returned  to  California 
in  December,  1900,  remaining  but  5  months, 
during  which  time  he  was  informed  of  the 
conditions  of  the  mining  property  "and  of 
its  indebtedness,  and  he  consented  to  the 
same  and  promised  to  pay  and  advance  to 
the  said  partnership  the  whole  thereof." 
It  | will  be  seen  at  once  that  appellant's 
claims  against  the  defendants  must  depend 
upon  the  existence  of  a  mining  partnership 
as  defined  by  section  2511  of  the  Civil  Code, 
which  is  as  follows: 

"A  mining  partnership  exists  when  two  or 
more  persons  who  own  or  acquire  a  mining 
claim  for  the  purpose  of  working  it  and  ex- 
tracting the  mineral  therefrom  actually  engage 
in  working  the  same," 

Examining  the  written  instrument  which 
Is  pleaded  as  the  basis  of  the  claims  of  Harp- 
er against  defendants,  we  see  at  once  that 
it  is  not  a  copartnership  agreement  whereby 
from  its  execution  Harper,  Sloan,  and  Dwyer 
were  to  work  the  claim  as  partners.  The 
others  advanced  money  for  the  purchase  of 
Harper's  interest  hi  the  mine  in  case  he  ever 
acquired  any  interest.  There  was  no  pro- 
vision by  which  they  were  to  share  in  the 
output  or  be  responsible  for  Harper's  ex- 
penses in  the  operation  of  the  property  until 
there  should  have  been  an  actual  convey- 
ance of 'an  interest  to  them  by  Harper  after 
he  should  have  acquired  it  from  the  original 
locators.  Towards  them  Harper  did  not  sus- 
tain the  relation  of  a  mining  partner  for  he 
had  not  owned  nor  acquired  the  claim  with 
them  for  the  purpose  of  working  it  and  ex- 
tracting the  mineral  therefrom.  He  was  in 
much  the  same  position  as  was  the  plaintiff 
in  Stuart  v.  Adams,  89  Cal.  367,  26  Pac  970, 
who  had  contracted  with  the  owners  to 
work  the  mine,  pay  one-half  the  expenses 
thereof,  and  receive  one-half  of  the  product 
for  his  labor.  Such  an  arrangement  as  this 
court  decided  does  not  make  the  parties  to 
it  mining  partners.  Harper's  arrangement 
with  his  vendors  differed  only  from  the  one 
discussed  in  the  Adams  Case  in  that  he  was 
to  pay  all  of  the  expenses  of  working  the 
mine  and  to  place  the  product  in  escrow, 
meanwhile  having  nothing  but  an  option  to 
purchase  the  claim  and  the  product  within 
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a  certain  time  for  a  stated  amount  of  money. 
Similarly  the  contract  of  Harper  with  the 
defendants  gave  the  latter  the  right  to  a 
conveyance  of  part  of  Harper's  interest  if 
he  ever  should  purchase,  after  which  he 
should  be  entitled  to  an  adequate  consider- 
ation for  "the  management  and  control  of 
the  operating  of  said  mine."  We  see  no 
escape  from  the  conclusion  that  there  was 
to  be  no  partnership  until  Sloan  and  Dwyer 
became  part  owners. 

The  excuses  offered  by  plaintiff  in  his 
pleading  for  his  failure  to  convey  are  not 
sufficient  Sloan's  rumored  conveyance  to 
Lord  Beresford  surely  was  not  sufficient  rea- 
son for  Harper  to  Ignore  the  terms  of  his 
agreement  with  defendants.  Nor  did  Sloan's 
instructions  to  delay  conveyance  justify,  a 
change  in  the  written  agreement,  and,  of 
course,  such  directions  were  of  no  effect  in 
relation  to  Dwyer.  Nor  did  Lady  Beresford's 
reconveyance  to  Sloan  operate  to  change  the 
contract  Dwyer's  conveyance  to  Sloan  had 
no  such  effect  either.  Both  of  the  transac- 
tions last  mentioned  occurred  more  than  a 
year  after  plaintiff  obtained  title,  and  he 
never  had  created  a  mining  partnership  nor 
any  other  sort  by  maiung  the  conveyance 
prescribed  by  the  written  agreement  to  be 
made  within  a  reasonable  time  after  he 
should  become  the  owner  of.  the  claim.  The 
engagement  of  the  defendants  was  to  buy  a 
two-thirds  interest  in  a  mine  if  it  should  be 
acquired.  They  paid  $7,000  for  such  inter- 
est, but  Harper  worked  the  mine  on  his  own 
account  and  never  carried  out  his  promise 
to  convey.  Therefore  he  cannot  take  ad- 
vantage of  his  own  violation  of  the  agree- 
ment of  sale  and  at  this  late  day  seek  to 
compel  defendants  to  pay  a  mortgage  placed 
by  him  upon  his  own  property  without  their 
consent.  Nor  may  he  compel  them  to  com- 
pensate him  for  work  done  upon  his  own 
claim  without  authorization  from  them.  A 
contract  to  buy  an  interest  in  a  mine  is  not 
a  mining  contract  Prince  v.  Lamb,  128 
Cat  120,  60  Pac.  689.  An  agreement  to  the 
effect  that  if  A.  should  secure  a  paying  mine 
through  the  efforts  of  B.,  said  A.  would,  in 
addition  to  wages,  give  B.  an  interest  in  the 
mine,  is  not  an  agreement  establishing  a 
mining  partnership.  Berry  v.  Woodburn, 
107  Cal.  504,  40  Pac.  802.  An  agreement  that 
upon  the  happening  of  some  contingent  fu- 
ture event  the  parties  to  the  contract  will 
operate  a  mine  does  not  constitute  a  mining 
partnership.  Dorsey  v.  Newcomer,  121  CaL 
213-216,  68  Pac.  657. 

The  conveyance  of  the  property  to  plaintiff 
in  trust  for  him  and  the  defendants  did  not 
create  a  mining  partnership.  Before  they 
could  be  charged  as  partners  they  must  have 
engaged  in  working  the  mine.  Peterson  v. 
Beggs,  26  Cal.  App.  760,  148  Pac.  641.  As 
there  was  no  mining  contract  the  whole 


fabric  of  appellant's  argument  la  destroyed, 
and  it  follows  that  the  superior  court  did 
not  err  in  sustaining  the  demurrer. 
Judgment  affirmed. 


We  concur: 
GAN,  J. 


HEN  SHAW,    J.;  LORI- 


In  re  SHIRLEY'S  ESTATE. 
(Supreme  Court  of  California. 


(180  Cal.  409) 
(L.  A.  5941.) 
May  27,  1919.) 


1.  Wnxs  «=>651— Validity  or  Provisions— 
Forfeiture  in  Cask  of  Contest. 

Provision  of  will,  "Should  any  one  to  whom 
I  have  made  a  bequest  *  *  *  undertake  to 
break  my  Will  I  desire  such  persons  bequest 
becomes  void  and  be  set  aside,"  is  a  dispositive 
provision,  and  not  a  mere  expression  of  wish 
or  desire,  addressed  to  no  particular  person,  and 
is  effective  to  bring  about  a  forfeiture  of  legacy 
on  violation  of  its  terms. 

2.  Wnxs  «J=>639— Conditions—  Specific  Ap- 
plication. 

Where  words  in  a  will  are  used  which  dis- 
pose of  property  or  impose  a  condition  on  a 
bequest  given  elsewhere  in  the  will,  they  need 
not  be  addressed  to  any  one,  as  it  is  enough 
that  they  show  the  intent  and  will  of  testatrix 
regarding  property  or  legacy. 

8.  WILLS    «=>464— UN  GRAMMATICAL  EXPRES- 
SION. 

Civ.  Code,  f  1322,  providing  that  a  clear  be- 
quest cannot  be  affected  by  other  words,  not 
equally  clear,  in  another  part  of  the  will,  does 
not  apply  to  a  clause  "Should  any  one  to  whom 
I  have  made  a  bequest  *  *  •  undertake  to 
break  my  Will  I  desire  such  persons  bequest 
becomes  void  and  be  set  aside,"  though  ungram- 
matical,  since  intention  is  clear. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A  Sloane,  Judge. 

In  the  matter  of  the  estate  of  Louise  F. 
Shirley,  deceased.  Appeal  by  Lucy  C.  Mc- 
Kinney,  legatee,  from  order  denying  her  the 
right  to  participate  in  distribution  of  assets 
petitioned  for  by  George  Puterbaugh,  execu- 
tor.  Order  affirmed. 

Henning  &  McGee  and  F.  B.  Andrews,  all 
of  San  Diego,  for  appellant 

Johnson  W.  Puterbaugh  and  Eugene  Dan 
ey,  both  of  San  Diego,  for  respondent 

SHAW,  J.  This  is  an  appeal  by  Lucy  C. 
McKinney,  one  of  the  legatees  mentioned  in 
the  will  of  Louise  F.  Shirley,  from  an  order 
and  decree  of  the  superior  court  made  on 
September  19,  1918,  granting  the  petition  of 
the  executor  to  partially  distribute  the  as- 
sets of  the  estate,  and  denying  the  right  of 
the  appellant  to  participate  in  said  listrlbu- 
tion. 

The  appellant  was  a  sister  and  one  of  the 
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heirs  at  law  of  the  testatrix.  The  will  gave 
to  Lucy  C.  McKinney  a  legacy  of  $1,000,  and 
to  12  other  persons  legacies  in  different  suras 
varying  from  $50  to  $5,000,  and  the  residue 
to  two  young  sons  of  George  H.  Van  Arnam. 
Following  the  residuary  bequest  she  appoint- 
ed George  Puterbaugh  as  the  executor  of  the 
will.  Then  follows  the  language  which  is  re- 
sponsible for  the  appeal,  as  follows: 

"Should  any  one  to  whom  I  have  made  a  be- 
quest of  any  portion  of  my  Estate  undertake 
to  break  my  Will  I  desire  such  persons  bequest 
becomes  void  and  be  set  aside." 

The  court  found  that  Lucy  C.  McKlnney 
did  undertake  to  break  the  will  by  contesting 
probate  thereof ;  that  on  the  trial  of  said  con- 
test the  decision  was  against  her,  and  that 
said  will  was  thereupon  duly  admitted  to  pro- 
bate. It  is  obvious  that  this  attempt  brings 
her  within  the  terms  of  the  clause  Just  quot- 
ed, and  that  if  said  clause  constitutes  a  con- 
dition to  the  legacy  in  her  favor  she  has  vio- 
lated the  condition,  and  thereby  forfeited  her 
right  to  receive  such  legacy. 

[1]  The  appellant  contends  that  the  clause 
above7  quoted  is  not  a  dispositive  provision  of 
the  will,  but  a  mere  expression  of  a  wish  or 
desire,  addressed  to  no  particular  person,  and 
entirely  ineffective  to  bring  about  a  forfeiture 
of  the  legacy  upon  a  violation  of  its  terms. 
In  support  of  this  construction  of  the  clause 
she  relies  on  the  decisions  of  this  court  in 
Estate  of  Marti,  132  Cal.  666,  61  Pac  064,  64 
Pac.  1071,  Kauffman  v.  Gries,  141  Cal.  295,  74 
Pac.  846,  Estate  of  Mitchell,  160  Cal.  618,  117 
Pac.  774,  and  Estate  of  Purcell,  167  Cal.  176, 
138  Pac.  704.  These  decisions  each  involved 
the  question  whether  or  not  a  precatory 
trust  was  created  by  the  terms  of  a  will  pur- 
porting to  impose  upon  the  devisee  or  legatee 
a  duty  to  a  third  person  with  reference  to  the 
property  devised  or  bequeathed.  They  are 
applications  of  the  rule  of  interpretation 
governing  words  addressed  to  the  devisee  or 
legatee  concerning  the  property  devised  or 
bequeathed  to  him,  as  distinguished  from  the 
interpretation  of  general  or  particular  ex- 
pressions of  the  testator's  will  not  so  ad- 
dressed, or,  as  it  is  sometimes  stated,  "ad- 
dressed to  the  executor."  The  distinction  is 
thus  stated  in  Estate  of  Marti  (132  Cal.  671, 
61  Pac  965): 

"While  the  desire  of  a  testator  for  the  disposi- 
tion of  his  estate  will  be  construed  as  a  com- 
mand when  addressed  to  his  executor,  it  will 
not,  when  addressed  to  his  legatee,  be  construed 
as  a  limitation  upon  the  estate  or  interest  which 
he  has  given  to  him  in  absolute  terms." 

Appellant  seizes  upon  the  phrase  "ad- 
dressed to  the  executor"  in  the  above  pas- 
sage, and  therefrom  draws  the  inference  that 
when  the  word  "desire"  Is  used,  and  it  is  not 
In  terms  or  expressly  addressed  to  any  per- 
son, it  is  not  to  be  construed  as  Indicating  the 
intention  of  the  testator  to  dispose  of  his 
estate  or  to  effect  a  disposition  thereof,  but 


is  a  mere  ineffective  statement  of  his  hope  or 
wish.  The  phrase  quoted  was  used  in  that 
case  only  as  a  convenient  form  of  expres- 
sion, and  the  passage  is  not  to  be  taken  as 
rigidly  as  the  appellant  claims.  Other  words 
have  been  held  equally  effective.  In  Board 
v.  Culp,  151  Pa.  470,  25  Atl.  118,  quoted  with 
approval  in  Estate  of  Tooley,  170  Cal.  168, 
149  Pac.  574,  Ann.  Cas.  1917B,  516,  the  rale  la 
said  to  be  that  where  words  of  request  and 
the  like  "are  used  in  direct  reference  to  the 
estate,  they  are*  prima  facie  testamentary  and 
imperative,  and  not  precatory."  In  Estate  of 
Tooley,  the  testatrix,  after  a  positive  gift  of 
all  her  property  to  her  daughter,  followed  It 
with  the  statement  that  if  the  daughter  died 
without  husband  or  children,  "I  desire  that 
any  property  that  may  be  left  divided  equally 
among  my  sisters  and  brother."  The  word 
"desire,"  so  used,  was  held  to  be  a  word  dis- 
posing of  the  estate  and  qualifying  the  pro- 
ceeding gift  thereqf.   The  court  said: 

"The  rule  is  practically  universal  that  words 
in  a  will  indicating  the  wish  of  the  testatrix 
regarding  the  disposition  to  be  made  of  her 
property  by  the  law  at  her  death  are  to  be  tak- 
en as  a  dispositive  provision,"  and  that,  where 
"directed  to  the  executor  or  to  the  law  and  not 
to  a  devisee  or  legatee,"  the  word  "desire"  is 
sufficient  "to  declare  a  disposition  of  the  prop- 
erty." 

[2]  The  fact  that  the  clause  here  involved 
Is  not  formally  addressed  or  directed  to  any 
person  as  one  by  whom  the  bequest  should 
be  set  aside  is  of  no  importance.  Where 
words  are  used  which  dispose  of  property  or 
impose  a  condition  upon  a  bequest  given  else- 
where in  the  will,  they  need  not  be  addressed 
to  any  one.  It  is  enough  that  they  show  the 
Intent  and  will  of  the  testatrix  regarding  the 
property  or  legacy.  If  they  do  this,  the 
court  and  the  law  will  carry  it  out  by  pro- 
bating the  will  and  distributing  the  estate 
as  is  provided  therein. 

[3]  The  appellant  also  invokes  the  rule 
that  a  clear  and  distinct  beauest  in  a  will 
cannot  be  affected  by  any  other  words,  not 
equally  clear  and  distinct,  in  another  part  of 
the  will.  Civ.  Code,  |  1322.  The  words  of 
the  qualifying  clause  first  above  quoted  are 
not  grammatical  in  form,  but  they  are  en- 
tirely clear  and  distinct  as  an  expression  of 
the  will  of  the  testatrix  that,  if  any  legatee 
or  devisee  shall  undertake  to  contest  the  will, 
the  legacy  given  to  such  person  shall  be 
thereby  forfeited.  The  rule  referred  to  does 
not  apply  to  the  case. 

We  are  of  the  opinion  that  the  court  below 
correctly  construed  the  will,  and  properly 
held  that  the  appellant  was  not  entitled  to  the 
legacy.  Estate  of  Hite,  155  CaL,  436, 101  Pac. 
443,  21  L.  R.  A.  (N.  S.)  953,  17  Ann.  Cas.  983; 
Estate  of  Miller,  156  CaL  119,  103  Pac.  842, 
23  L.  R.  A.  (N.  S.)  868. 

The  order  is  affirmed.  ✓ 

We  concur:   OLNEY,  J. ;  LAWLOR,  J. 
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MILLIRON  v.  DITTMAN  et  aL 


(8upreme  Court  of  ealifornla. 


(L.  A.  4944.) 
May  29,  1919.) 


1.  Principal  and  Surety  *=»59— Liability 
or  Sureties— Extent — Public  Bonds. 

The  liability  of  mreti.es  cannot  be  extended 
beyond  a  fair  import  of  the  express  undertak- 
ing in  the  bond,  unless  the  bond  be  given  in 
pursuance  of  a  governmental  order  or  for  a 
public  purpose,  in  which  case  the  law  becomes 
a  part  of  the  bond. 

2.  Principal  and  Surety  <8=»5&— Extent  or 
Surety's  Liability  —  Law  as  Part  or 
Bond. 

The  rule  that  the  law  under  which  a  public 
bond  is  given  U  part  of  the  bond  has  no  applica- 
tion where  its  undoubted  effect  would  be  to 
impose  a  liability  necessarily  and  absolutely 
inconsistent  with  the  unequivocal  intent  of  the 
parties  as  disclosed  by  the  express  terms  of  the 
bond  itself. 

3.  Municipal  Corporations  «=>703(1)— Jit- 
neys—Bonds  —  Construction— Inclusion 
or  Provisions  or  Ordinance. 

A  bond  given  by  a  casualty  company  cover- 
ing the  operation  of  a  jitney  bus,  not  expressly 
obligating  the  insurer  to  pay  to  injured  third 
persons  damages  for  injuries  resulting  from  the 
negligence  of  the  insured,  was  properly  con- 
strued to  include  the  requirements  of  an  ordi- 
nance that-  the  bond  be  conditioned  for  pay- 
ments directly  to  the  damaged  person  or  his 
duly  authorized  representative,  so  that  the  cas- 
ualty company  was  properly  joined  with  the  In- 
sured in  an  action  for  injuries  due  to  the  neg- 
ligent operation  of  the  motorbus. 

Department  2. 

Appeal  from  the  Superior  Court  of  Los  An- 
geles County ;  Frederick  W.  Houser,  Judge. 

Action  by  O.  J.  Milliron  against  P.  O.  Dltt- 
man,  T.  H.  O'Neill,  and  the  Pacific  Coast  Cas- 
ualty Company.  Prom  a  Judgment  for  plain- 
tiff againBt  the  two  last-named-  defendants, 
the  latter  appeal.  Affirmed. 

V.  J.  Cobb  and  Ohas.  L  Evans,  both  of  Los 
Angeles,  for  appellants. 

Ward  Chapman,  L  M.  Chapman,  H.  J. 
Fish,  and  Clyde  B.  Burr,  all  of  Los  Angeles, 
for  respondent 

LBNNON,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintiff  and  against 
two  of  the  defendants,  O'Neill  and  Pacific 
Coast  Casualty  Company,  in  an  action  for 
personal  injuries  alleged  to  have  been  caus- 
ed the  plaintiff  by  the  negligence  of  O'Neill. 
The  negligence  charged  arose  out  of  the  op- 
eration by  O'Neill  of  a  jitney  bus  in  which 
the  plaintiff  Milliron  was  riding  as  a  passen- 
ger on  July  8, 1915. 

The  casualty  company  was  joined  as  a  de- 
fendant in  the  action,  because  it  had  execut- 
ed upon  the  application  of  the  defendant 
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O'Neill  an  indemnity  bond  pursuant  to  the 
requirements  of  an  ordinance  of  the  city  of 
Los  Angeles.  This  ordinance  made  it  unlaw- 
ful to  operate  a  motorbus  unless  there  should 
be  given  and  kept  on  file  in  the  office  of  the 
city  clerk,  and  in  full  force  and  effect  at  all 
times  during  the  operation  of  such  bus,  a  good 
and  sufficient  bond  or  policy  of  insurance. 
The  ordinance  provided  that  this  bond  or 
policy  of  Insurance  should  be  conditioned  for 
the  payment  of  various  specified  sums  of 
money  for  injury  to  or  the  death  of  one  or 
more  persons  and  for  damage  done  to  the 
property  of  others  resulting  from  the  opera- 
tion of  such  motorbus.  The  ordinance  fur- 
ther provided  that — 


"Said  bond  or  policy  of  insurance  shall  be  con- 
ditioned that  said  bond  or  policy  of  insurance 
shall  inure  to  and  be  for  the  benefit  and  pro- 
tection of  any  one  who  shall  sustain  any  dam- 
age or  injury,  or  to  the  heirs  *  *  •  oSt  any 
each  person  who  may  be  so  damaged  or  injured 
or  suffer  death  by  reason  of  negligence  or  mis- 
conduct on  the  part  of  the  driver  or  operator 
of  any  motorbus  operated  under  any  such  permit 
or  from  the  defective  construction  thereof.  Such 
bond  or  policy  of  insurance  shall  be  a  contin- 
uing liability,  notwithstanding  any  action  or 
recovery  thereon.  Said  bond  or  policy  of  insur- 
ance shall  also  be  conditioned  that  payments 
required  to  be  made  thereunder  shall  be  made 
in  case  of  injury  or  damage,  directly  to  the  in- 
sured or  damaged  person  or  his  duly  authorized 
representative." 

The  bond  in  question,  although  covenant- 
ing to  pay  directly  to  the  Insured  such  sums 
as  might  be  adjudged  against  him  as  dam- 
ages for  injuries  resulting  from  the  opera- 
tion of  his  motorbus,  did  not  expressly  obli- 
gate the  defendant  company  to  pay  to  in- 
jured third  persons  such  sums  as  they  might 
be  entitled  to  recover  as  damages  for  inju- 
ries resulting  from  the  negligent  operation 
of  the  motorbus.  The  bond  in  question,  how- 
ever, did  provide  that— 

"In  the  event  of  a  final  judgment  covering  any 
loss  or  claim  under  this  policy  is  rendered 
against  the  assured,  the  company  guarantees 
the  payment  of  said  judgment  direct  to  the  plain- 
"tiff  securing  such  judgment,  provided  that  any 
action  by  the  said  plaintiff  to  recover  under  this 
clause  is  commenced  within  twelve  months  next 
after  such  final  judgment  shall  have  been  ren- 
dered." 

The  trial  court  read  into  the  bond  the  pro- 
vision of  the  ordinance  requiring  the  bond  to 
be  conditioned  for  its  payments  "directly  to 
the  •  •  *  damaged  person  or  his  duly 
authorized  representative."  Accordingly  it 
was  held  that  the  casualty  company  was 
properly  joined  as  a  defendant  in  the  action 
and  was  liable  to  the  plaintiff  upon  the  bond. 
This  holding  is  asserted  to  be  error  upon  the 
■theory  that  the  liability  of  the  defendant 
company  could  not  be  extended  beyond  the 
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express  words  of  the  bond  nor  measured  by 
anything  outside  of  the  bond. 

[1]  It  Is  true,  as  the  appellants  contend, 
that  the  general  rule  is  to  the  effect  that  the 
liability  of  sureties  cannot  be  extended  be- 
yond the  fair  Import  of  the  express  under- 
taking in  the  bond.  There  Is,  however,  an 
exception  to  this  general  rule  In  the  case  of 
bonds  given  in  pursuance  of  a  governmental 
law  for  a  public  purpose.  The  exception  Is 
clearly  and  concisely  stated  in  the  case  of 
State  v.  Nutter,  44  W.  Va.  886,  SO  S.  E.  67, 
where  it  is  said: 

"The  law  in  force  at  the  date  of  a  public  bond, 
fixing  a  certain  condition  for  it,  and  saying  what 
its  obligations  shall  be,  is  a  part  of  it  as  effec- 
tually as  if  such  obligations  were  in  words  in- 
serted in  it  *  *  •  By  signing  the  parties 
adopt  the  law  as  a  part  of  the  bond.  If  we  do 
not  so  hold  we  frustrate  the  plain  purpose  of 
the  statute." 

To  the  same  effect  are  Crawford  v.  Ozark 
Insurance  Co.,  97  Ark.  649,  134  S.  W.  951; 
State,  for  U.  S.,  etc.,  Co.  v.  McGuire,  46  W. 
Va.  328,  83  S.  B.  813,  76  Am.  St  Rep.  822; 
State  v.  Wotring,  66  W.  Va.  894,  49  S.  E.  365, 
and  Macready  v.  Schenck,  41  La.  Ann.  466,  6 
South.  517. 

[2,  3]  Of  course,  this  exception  to  the  gen- 
eral rule  would  have  no  application  where 
its  undoubted  effect  would  be  to  impose  a 
liability  necessarily  and  absolutely  inconsist- 
ent with  the  unequivocal  intent  of  the  parties 
as  disclosed  by  the  express  terms  of  the  bond 
itself.  Graeter  v.  De  Wolf,  112  Ind.  1,  13  N. 
E.  111.  There  is  no  provision,  however,  in  the 
bond  in  question  which  expressly  excludes  a 
direct  right  of  recourse  by  the  injured  party 
against  the  bonding  company.  Moreover,  the 
bond  as  it  read  at  the  date  of  the  accident 
was  a  contract  made  not  only  for  the  pro- 
tection of  the  operator  of  the  motorbus,  but 
also  directly  for  the  benefit  of  injured  pas- 
sengers in  so  far  as  it  expressly  promised  to 
pay  directly  to  an  injured  party  any  amount 
for  which  the  operator  of  the  bus  might  be 
adjudged  liable.  To  read  the  statutory  re- 
quirement into  the  bond,  while  it  accords  to 
the  plaintiff  the  privilege  of  Joining  the  cas- 
ualty company  in  a  suit  against  the  operator 
of  the  bus,  introduces  no  necessary  incon- 
sistency into  the  contract  and  leaves  the 
substantial  rights  of  the  parties  unimpaired. 
The  only  ground  upon  which  it  is  suggested 
that  the  rights  of  the  defendants  might  be 
injuriously  affected  is  that  a  Jury  might  be 
expected  to  return  a  larger  verdict  for  the 
plaintiff  in  a  suit  In  which  the  casualty  com- 
pany appears  as  a  party  defendant,  because 
they  would  necessarily  know  that  the  opera- 
tor of  the  bus,  whose  act  actually  caused  the 
Injury,  was  insured.  The  Jury  would  pre- 
sumably know  in  any  event  that  the  operator 
was  insured,  since  the  law  requiring  the  filing 
of  the  bona  was  one  of  which  all  persons 


would  be  presumed  to  have  knowledge.  Nor 
can  we  doubt  that  the  casualty  company  must 
be  presumed  to  have  taken  the  knowledge  of 
the  Jury  into  account  in  fixing  its  charges  for 
executing  a  bond  or  policy  of  insurance  is- 
sued in  assumed  pursuance  of  an  ordinance 
unequivocally  prescribing  that  the  bond 
should  be  enforceable  in  favor  of  the  persons 
injured  by  the  act  of  the  operator  of  the  mo- 
torbus. 

It  is  not  claimed  that  the  Judgment  ap- 
pealed from  is  erroneous  as  to  the  defendant 
O'Neill  If  it  is  to  be  sustained  m  to  the  de- 
fendant casualty  company.  The  foregoing 
discussion  disposes,  therefore,  of  all  of  the 
issues  presented  in  the  case. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  WILBUR,  J.;  MELVIN,  J. 


(ISO  Cal.  MS) 

STANFORD  HOTEL  CO.  v.  M.  SGHWIND 
CO.    (S.  F.  8250.) 

(Supreme  Court  of  California.    May  9,  1919.) 

1.  Action  ♦=»27(2)— Landlord  and  Tenant 
«=>229(1)  —  Right  to  Remedy—  Suit  fob 
Land  Against  Transferee  or  Tenant 
Corporation. 

An  action  by  plaintiff  to  recover  by  attach- 
ment rent  under  a  lease  from  a  new  corpora- 
tion continuing  the  business  of  the  lessee  cor- 
poration, which  bad  dissolved,  is  not  an  action 
ex  delicto  for  fraud,  but  an  action  upon  con- 
tract, express  or  implied,  for  the  direct  pay- 
ment of  money,  and  therefore,  within  Code 
Civ.  Proa  |  537,  subd.  1,  an  action  in  which 
an  attachment  may  issue. 

2.  Attachment  <s=>4 — Scope  op  Remedy— 
Legal  or.  Equitable  Action. 

It  Is  not  essential  under  Code  Civ.  Proc. 
f  537,  providing  that  an  attachment  may  is- 
sue in  an  action  upon  a  contract,  express  or  im- 
plied, for  the  direct  payment  of  money,  that 
such  action  be  strictly  legal  or  strictly  equitable 
or  partly  legal  and  partly  equitable,  if  its  pur- 
pose is  recovery  upon  such  contract. 

3.  Landlord  and  Tenant  «=»229<1)— Bight 
to  Remedy— Cause  op  Action— Contracts 
—Invoking  Equitable  Principles— Ef- 
fect. 

Where  a  lessor  seeking  to  recover  by  attach- 
ment from  a  transferee  of  the  lessee  corpora- 
tion money  due  as  rent  alleges  facts  showing  not 
only  that  the  transferee  took  the  property  as 
part  of  a  scheme  to  defraud  creditors,  but  that 
the  transferee  is  in  fact  the  original  debtor 
Under  another  name,  it  is  entitled  to  an  attach- 
ment under  Code  Civ.  Proc.  f  537,  subd.  1,  by 
virtue  of  suing  for  a  recovery  upon  a  contract; 
the  fact  that  certain  equitable  principles  are 
invoked  not  converting  such  action  into  one 
ex  delicto. 
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4.  Landlord  and  Tenant  «=»229(1>— Na- 
ture of-  Cause  of  Action. 

In  a  salt  by  the  lessor  against  a  new  cor- 
poration, transferee  of  the  lessee  corporation, 
which  had  dissolved,  where  the  complaint  ask- 
ed that  it  be  decreed  that  defendant  bold  the 
property  transferred  to  It  charged  with  a  cer- 
tain sum,  plaintiffs  claim  for  rent,  with  inter- 
est and  costs,  and  that  the  property  be  sold 
for  payment  thereof,  a  money  judgment  is  ask- 
ed for,  and  the  complaint  sufficiently  states  a 
cause  of  action  upon  an  express  contract  for 
direct  payment  of  money  entitling  plaintiff  to 
an  attachment  under  Code  dir.  Proa  |  637, 
•ubd.  1. 

5.  Corporations  «=>579(1)  —  Reorganiza- 
tion—Liabiutxbs  of  Original  Corpora- 
tion—Rent. 

Where  a  corporation  operating  several  res- 
taurants reorganized  under  a  new  name,  but 
with  practically  the  same  stockholders  and  di- 
rectors, assigned  all  of  its  assets  to  the  new 
corporation  except  plaintiff's  lease,  and  con- 
tinued to  carry  on  the  same  business,  equity 
will  regard  the  new  corporation  a  continua- 
tion of  the  old  and  hold  it  liable  for  rant  due 
plaintiff  from  the  former  corporation. 

4J.  Corporations  <8=>  580— Action  to  En- 
force  Liability  Against  Reorganized 
Corporation— Parties— Joinder  of  For- 
mer Corporation. 
Where  a  suit  is  brought  by  the  lessor  un- 
der a  lease  with  a  former  corporation  against 
a  new  corporation  having  practically  the  same 
officers  and  stockholders  and  continuing  the 
same  business,  and  to  whom  all  the  former  cor- 
poration's property  had  been  assigned  except 
plaintiffs  lease,  to  recover  by  attachment  rent 
due  from  such  former  corporation,  it  is  not 
necessary  to  make  the  former  corporation  a  par- 
ty defendant. 

7.  Attachment  «ft=»lll  —  Affidavit  —Aver- 
ments—Nonresidence  of  Defendant. 
Where  plaintiff,  seeking  to  attach  the  proper- 
ty of  a  nonresident,  states  a  cause  of  action 
coming  under  Code  Civ.  Proc  ||  537,  538,  subd. 
1,  it  need  not  show  the  nonresidence  of  the 
defendant  in  the  affidavit  on  attachment,  the 
nature  of  the  cause  of  action  rather  than  de- 
fendant's residence  being  controlling,  such  show- 
ing being  necessary  only  in  causes  arising  uu- 
<der  subdivisions  2  and  3. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Action  by  the  Stanford  Hotel  Company 
against  M.  Schwlnd  Company,  In  which 
plaintiff  prays  for  an  attachment  to  Issue. 
From  an  order  denying  defendant's  motion 
to  dissolve  the  attachment,  defendant  ap- 
peals. Order  affirmed. 

O.  B.  Ben  ham  and  Edward  Lande,  both  of 
San  Francisco  (Frank  A.  Duryea,  of  San 
Francisco,  of  counsel),  for  appellant. 

W.  W.  Sanderson,  of  San  Francisco,  for  re- 
spondent. 


LAWLOR,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  to  dissolve  an  attach* 
meat 

The  Stanford  Hotel  Company  Is  the  lessor 
in  a  certain  lease  upon  which  the  Maryland 
Dairy  Lunch  Company,  a  California  corpora- 
tion and  the  original  debtor,  is  obligated  in 
the  sum  of  $3,617.60,  as  unpaid  rent .  from 
March  1,  1916,  to  October,  1916  ;  the  month- 
ly rental  of  the  demised  premises  being  $452.- 

25.  The  lunch  company,  prior  to  January 

26,  1916,  carried  on  an  extensive  restaurant 
business  in  San  Francisco  In  four  locations, 
one  of  which  was  the  premises  leased  from 
the  plaintiff  at  250  Kearny  street  One  M. 
Schwlnd  was  the  president  and  a  director  of 
the  lunch  company  and  the  owner  of  nine- 
tenths  of  the  capital  stock  thereof.  From 
the  complaint  it  appears  that  the  lunch  com- 
pany was  solvent  and  meeting  Its  ordinary 
and  current  liabilities,  when,  some  time  prior 
to  January  26,  1916,  the  said  Schwlnd  and 
the  other  directors  of  the  lunch  company 
contrived  a  fraudulent  scheme  to  evade  the 
payment  of  the  rent  due  to  the  plaintiff  and 
to  escape  further  liability  upon  Its  said  lease. 
They  organized  a  Nevada  corporation,  the  M. 
Schwlnd  Company,  the  defendant  In  the  pres- 
ent action,  with  a  perpetual  charter  permit- 
ting the  carrying  on  of  business  elsewhere 
than  In  the  state  of  Nevada,  and  also  provid- 
ing an  exemption  of  stockholders'  liability. 
996  shares  of  1,000  shares  of  said  company 
were  issued  to  M.  Schwlnd,  who  became  a 
director  thereof;  the  other  four  directors 
holding  but  one  share  each.  On  January  25, 
1916,  this  corporation  duly  complied  with  the 
laws  of  California  and  filed  its  articles  of  in- 
corporation. Meanwhile  the  Maryland  Dairy 
Lunch  Company  had  deliberately  refused  and 
neglected  to  pay  its  license  tax  and  franchise 
tax  to  the  state  of  California,  thereby  forfeit- 
ing its  charter  on  March  4,  1916.  On  Jan- 
uary 26,  1916,  the  lunch  company  held  a 
meeting  of  its  board  of  directors  and  passed 
a  resolution  selling  and  transferring  to  the 
defendant  corporation  its  three  places  of 
business  with  the  leasehold  rights  of  occu- 
pancy in  the  same,  and  In  all  its  property. 
No  mention  of  the  business  carried  on  at  250 
Kearny  street  was  made  in  this  bill  of  sale, 
nor  was  the  lease  Included  therein.  The  bill 
of  sale  was  not  acknowledged  and  recorded 
until  after  the  dissolution  of  the  lunch  com- 
pany, namely,  on  March  24,  1916.  The  M. 
Schwlnd  Company  continued  ostensibly  to 
carry  on  business  at  250  Kearny  street  after 
the  bill  of  sale  was  made  and  delivered,  but 
before  it  was  acknowledged  and  recorded, 
that  Is,  until  March  14, 1916,  when  the  prem- 
ises were  vacated  and  the  lease  abandoned 
by  the  lunch  company.  It  Is  further  alleged 
that  the  purpose  and  effect  of  this  transac- 
tion was  to  eliminate  the  lunch  company  as 
a  corporation,  and  as  a  result  there  was  left 
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no  property  whatever  to  come  Into  the  hands 
of  its  directors  as  trustees  for  Its  creditors, 
and  that  the  transfer  to  the  M.  Schwlnd  Com- 
pany was  entirely  without  consideration;  the 
purpose  of  the  deal  being  the  continuation 
of  the  business  of  the  lunch  company  under 
a  new  corporation  which  was  In  substance 
and  effect  but  a  continuation  of  the  old,  and 
owned  substantially  by  the  same  stockhold- 
ers, and  carrying  on  its  business  without  in- 
terruption or  delay. 

The  complaint  was  filed  on  October  23, 
1916.  The  prayer  was  for  a  temporary  in- 
junction restraining  the  defendant  corpora- 
tion until  after  a  full  hearing  of  this  cause 
from  selling  or  otherwise  disposing  of  any  of 
the  property  involved  in  the  bill  of  sale; 
that  the  said  sale  be  declared  void  and  of  no 
effect;  that  It  be  adjudged  and  decreed  that 
the  •  defendant  holds  the  property  charged 
with  the  payment  of  the  plaintiff's  claim  for 
$3,617.60,  with  interest  and  costs;  that  the 
property  be  sold  for  the  plaintiff's  claim  and 
costs ;  and  for  other  further  and  proper  re- 
lief. On  the  same  day  Isaac  Harris,  presi- 
dent of  the  Stanford  Hotel  Company,  made 
affidavit  for  the  attachment  of  the  said  prop- 
erty. The  affidavit  conforms  strictly  to  the 
requirements  of  subdivisions  1  of  section  S37 
and  section  538  of  the  Code  of  Civil  Proce- 
dure. Upon  the  filing  of  the  affidavit  and  the 
undertaking  the  writ  was  issued.  Whereup- 
on the  defendant,  on  October  28,  1916,  with- 
out answering  the  complaint,  moved  to  dis- 
solve the  attachment  upon  the  grounds,  brief- 
ly stated:  (1)  That  the  cause  of  action  is 
not  one  in  which  a  writ  of  attachment  could 
issue;  (2)  that  the  writ  was  Improperly  is- 
sued; (3)  that  the  writ  was  irregularly  Is- 
sued; (4)  that  the  affidavit  upon  which  the 
writ  was  Issued  is  false  in  the  statement 
therein  that  the  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  $3,617.60  over  and 
above  all  legal  set-offs  or  counterclaims  upon 
an  express  contract  for  the  direct  payment 
of  money,  to  wit,  to  pay  rent  under  a  lease 
of  certain  real  property ;  (5)  that  the  affida- 
vit is  false  in  the  statement  that  the  contract 
was  made  and  Is  payable  In  this  state.  The 
only  evidence  taken  on  the  hearing  of  the 
motion  was  that  of  Isaac  Harris,  the  presi- 
dent of  the  plaintiff  corporation.  The  mo- 
tion to  dissolve  was  denied ;  whereupon  the 
defendant  .appealed. 

[1]  1.  Appellant  relies  chiefly  on  the  con- 
tention that  this  is  not  an  action  in  which  an 
attachment  may  Issue,  in  that  it  appears  up- 
on the  face  of  the  complaint  that  the  suit 
Is  not  one  upon  contract,  but  that  it  Is  an 
action  ex  delicto  for  fraud.  Hallldie  v.  Eng- 
inger,  175  Cal.  505,  166  Pac.  1,  cited  by  ap- 
pellant In  support  of  this  contention,  cor- 
rectly states  the  law  of  this  state  that  an 
attachment  will  not  He  in  an  action  ex  delicto 
for  fraud.  The  action  in  that  case  was  held 
to  be  one  of  that  character.  But  nothing  de- 


clared In  that  case,  nor  In  the  cases  therein 
cited,  can  be  taken  as  authority  supporting 
the  contention  of  appellant  that  this  is  such 
an  action.  The  action  In  Hallldie  v.  Eng- 
inger,  supra,  was  brought  by  the  plaintiff,  as 
trustee  for  the  stockholders  of  the  corpora- 
tion, which  had  forfeited  its  charter,  to  re- 
cover a  sum  of  money  received  by  the  defend- 
ant from  dividends  and  as  proceeds  from  the 
sale  of  stock  which  the  defunct  corporation 
had  been  induced  to  sell  to  the  defendant  by 
his  false  representations.  It  was, clearly  and 
essentially  an  action  grounded  in  fraud,  and 
not  one  for  the  direct  payment  of  money 
upon  contract,  express  or  Implied.  What- 
ever liability  existed  on  the  part  of  the  de- 
fendant arose  solely  through  his  fraudulent 
representations,  and  consequently  the  grava-  ' 
men  of  the  action  was  fraud. 

[2,  3]  But  such  Is  not  the  case  here.  The 
recovery  which  Is  sought  by  the  plaintiff  is  a 
definite  sum  of  money,  due  on  a  contract  of 
lease  for  the  payment  of  rent  The  question 
here  is  whether  this  action  is  one  within  the 
purview  of  subdivision  1  of  section  537  of 
the  Code  of  Civil  Procedure.  That  subdivi- 
sion does  not  contemplate  the  right  of  at- 
tachment in  an  action  ex  delicto  for  fraud. 
This  statement  Is  in  accord  with  Hallldie  v. 
Bn ginger,  supra.  The  action  must  be  one 
upon  contract,  express  or  Implied,  for  the  di- 
rect payment  of  money.  If  a"  .recovery  upon 
such  a  contract  Is  the  purpose  ot  the  suit,  so 
far  as  the  right  of  attachment  is,  concerned, 
it  is  immaterial  whether  the  action  be  re- 
garded as  strictly  legal  or  strictly  Suitable, 
or  partly  legal  and  partly  equitable.  The 
subdivision  does  not  in  terms  prescribe  that 
the  action  must  be  one  In  law,  or  that  "it  may 
not  be  one  in  equity,  or  that  it  may  £¥>t  be 
one  of  either  law  or  equity,  or  of  both 
Hence  It  is  not  necessary  in  order  to  uphold 
the  writ  of  attachment  to  establish  the  p  repo- 
sition that  the  action  is  either  legal  or  equi- 
table. What  must  be  established  is  that  tw 
action  is  based  upon  contract,  either  expre£ 
or  Implied,  for  the  direct  payment  of  money 
It  is  clear  that  this  action  addresses  itself 
to  both  the  legal  and  the  equitable  powers  of 
the  court.  But  that  circumstance  will  not' 
operate  to  deny  the  plaintiff  a  writ  of  at- 
tachment if  he  is  seeking  recovery  upon  the 
breach  of  such  contract  It  is  to  be  kept  in 
mind  that  there  is  no  suggestion  that  fraud 
entered  into  the  making  of  the  contract.  The 
respective  obligations  of  the  parties  there- 
under were  for  a  time  performed,  and  then 
one  of  them  committed  a  breach  of  the  con- 
tract. So  the  basis  and  essence  of  the  ac- 
tion Is  an  executed  contract  for  the  direct 
payment  of  money,  and  in  order  to  have  sat- 
isfied any  Judgment  that  may  be  recovered 
for  such  breach  the  plaintiff  sues  out  a  writ 
of  attachment  In  order  to  establish  the 
proposition  that  the  property  attached  should 
be  responsive  to  such  a  judgment  the  plain- 
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tiff  invokes  certain  well-recognized  equitable 
principles.  But  this  does  not  have  the  effect 
of  converting  the  action  on  the  express  con- 
tract for  the  direct  payment  of  money  into, 
one  ex  delicto  for  fraud.  Consequently,  even 
if  such  an  action  may  properly  be  regarded 
as  partially  legal  and  partially  equitable,  it 
will  make  no  difference.  The  plaintiff  is 
nevertheless  entitled  to  a  writ  of  attach; 
ment  by  virtue  of  the  fact  that  he  is  suing 
for  a  recovery  upon  the  contract  which  is 
the  gravamen  of  the  action.  In  stating,  as 
we  have,  that  It  does  not  matter  that  the  re- 
lief sought  partakes  of  both  law  and  equity, 
we  do  not  mean  to  be  understood  as  holding 
that  an  attachment  may  be  issued  upon  a 
creditors*  bill  to  set  aside  transfers,  of  prop- 
erty in  fraud  of  creditors.  In  such  a  case 
the  gravamen  of  the  cause  of  action  against 
the  transferee  is  the  fraud.  But  in  the  pres- 
ent action  the  facta  alleged  in  the  complaint 
make  out  not  merely  a  case  where  the  trans- 
feree took  the  property  as  part  of  a  scheme 
to  defraud  creditors,  but  one  where  the  trans- 
feree is  In  fact  the  original  debtor  masquer- 
ading under  a  different  name.  If  the  action 
were  one  against  the  tenant  by  name  to  re- 
cover the  rent  due,  it  could  not  be  questioned 
but  that  it  was  one  upon  a  contract  for  the 
direct  payment  of  money.  Yet  that  is  what 
the  present  action  really  is. 

(4]  But  the  appellant  argues  in  support  of 
his  contention  that  this  is  an  action  ex  de- 
licto for  fraud  that  the  plaintiff  did  not  in 
his  prayer  to  the  complaint  ask  for  a  money 
judgment.  The  only  direct  reference  to  the 
claim  in  the  prayer  is  in  these  words: 

"That  it  be  adjudged  and  decreed  •  * 
that  the  said  defendant  holds  said  property 
•  •  *  charged  with  the  payment  of  the 
plaintiff's  claim  for  $3,617.60,  with  interest  and 
costs;  that  the  said  property  be  sold  for  the 
payment  of  plaintiff's  claim  and  costs." 

While  the  prayer  does  not  in  express  terms 
ask  for  a  money  judgment,  it  is  nevertheless 
plain  that  such  a  judgment  was  the  purpose 
of  the  suit  However,  the  respondent  stated 
in  oral  argument  that  a  motion  would  be  in- 
terposed in  the  court  below  to  have  the  com- 
plaint amended  in  that  regard.  This  may 
be  done.  It  was  said  in  Kohler  v.  Agassi z, 
99  Cal.  9,  83  Pat  741: 

"Even  on  demurrer  to  the  complaint  the  de- 
fendants cannot  object  to  the  prayer,  and  cer- 
tainly, bo  long  as  the  complaint  contains  ev- 
ery essential  of  an  action  upon  contract,  they 
cannot  upon  motion  for  an  attachment  accom- 
plish what  they  could  not  upon  demurrer;  a 
motion  to  dissolve  the  attachment  cannot  reach 
the  defects  in  the  complaint'' 

It  was  further  held  in  that  case  that  a 
motion  to  dissolve  an  attachment  could  not 
be  turned  into  a  demurrer,  but  that  on  such 
motion  we  are — 

"simply  to  determine  whether:  (1)  The  com- 
plaint showed  the  action  to  be  founded  upon 


contract  express  or  implied;  (2)  whether  it 
states  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendants;  and,  if  not  (3) 
does  it  appear  therefrom  that  it  can  be  so 
amended  as  to  state  a  cause  of  action  upon  con- 
tract" 


The  complaint  sufficiently  states  a  cause 
of  action  upon  an  express  contract  for  the 
direct  payment  of  money  to  satisfy  the  re- 
quirement of  subdivision  1  of  section  537. 

[6, 1]  2.  The  appellant  further  contends 
that  attachment  will  not  lie  herein  because 
of  lack  of  privity  of  contract  between  the 
plaintiff  and  the  defendant  corporation.  This 
is  equally  without  merit  It  is  true  that  the 
contract  was  entered  into  between  the  plain- 
tiff and  the  Maryland  Dairy  Lunch  Company, 
and  that  the  lunch  company  assigned  all  of 
its  assets  to  the  defendant  corporation  ex- 
cept this  lease  with  the  plaintiff.  As  the 
lease  was  not  included  in  the  bill  of  sale,  the 
law  will  not  imply  a  promise  on  the  part  of 
the  defendant  corporation  to  pay  the  rent 
7  R.  a  L.  183;  76  Am.  St  Rep.  800,  note. 
But  it  is  well  established  in  this  state  that 
under  circumstances  such  as  these,  where  a 
corporation  reorganizes  under  a  new  name, 
but  with  practically  the  same  stockholders 
and  directors,  and  continues  to  carry  on  the 
same  business,  a  court  of  equity  will  regard 
the  new  corporation  as  a  continuation  of  the 
former  corporation,  and  will  hold  it  liable  for 
the  debts  of  the  former  corporation.  Blanc 
v.  Paymaster  Mining  Co.,  95  Cal.  524,  30 
Pac.  765,  29  Am.  St  Rep.  149;  Hlgglns  v. 
CaL  Petroleum  Co.,  122  Cal.  373,  55  Pac.  155 ; 
Id.,  147  Cal.  363,  81  Pac.  1070;  Strahm  v. 
Fraser,  82  OaL  App.  447,  163  Pac.  680.  The 
allegations  of  the  complaint  as  to  the  scheme 
to  avoid  fraudulently  the  payment  of  the 
plaintiffs  rent  go  to  the  point  of  making  out 
as  they  do,  that  the  defendant  by  name  the 
M.  Sen  wind  Company,  is,  in  fact  the  tenant 
formerly  by  name  the  Maryland  Dairy  Lunch 
Company.  That  equity  will  strip  off  the 
mask  of  a  separate  corporate  identity,  when 
it  is  but  a  mask,  is  amply  sustained  by  these 
authorities.  Nor  is  it  necessary,  as  asserted 
by  appellant  to  make  the  former  corporation 
a  party  defendant  Blanc  v.  Paymaster  Min- 
ing Co.,  supra. 

[7]  8.  Objection  is  raised  to  the  sufficiency 
of  the  affidavit  to  support  the  attachment  on 
the  ground  that  It  does  not  state  the  fact 
that  the  defendant  corporation  is  a  nonresi- 
dent The  question  thus  presented  is  wheth- 
er, within  the  meaning  of  sections  537  and 
538  of  the  Code  of  Civil  Procedure,  in  every 
case  of  a  nonresident  defendant  the  fact  of 
nonresldence  must  be  averred  in  the  affidavit 
on  attachment?  We  think  not  Under  sub- 
divisions 1  it  is  the  nature  of  the  cause  of 
action  against  a  nonresident  defendant  rath- 
er than  the  fact  of  his  residence  that  con- 
trols. Only  in  those  cases  wherein  the  cause 
of  action  la  one  contemplated  by  either  sub- 
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division '2  or  3  is  it  necessary  to  aver  that 
the  defendant  is  a  nonresident  In  the  case 
at  bar,  while  the  defendant  corporation  is  a 
nonresident,  the  cause  of  action  comes  with- 
in subdivisions  1,  and,  as  already  stated,  the 
affidavit  is  in  strict  accord  with  those  sub- 
divisions. Subdivisions  1  do  not  mention  the 
subject  of  the  residence  of  the  defendant.  It 
is  only  In  subdivisions  2  and  3  that  the  re- 
quirement appears.  These  latter  subdivisions 
are  drawn  expressly  for  the  benefit  of  those 
seeking  to  attach  the  property  of  nonresi- 
dents. It  follows  that  in  attaching  property 
of  a  resident  the  affidavit  must  be  drawn  un- 
der subdivisions  1;  but  It  does  not  follow, 
as  claimed  by  appellant,  that  in  seeking  to 
attach  the  property  of  a  nonresident  the  at- 
tachment cannot  be  sued  out  under  subdi- 
visions 1  without  averring  the  fact  of  non- 
residence.  It  is  only  when  a  plaintiff  has 
a  cause  of  action  different  from  the  kind 
contemplated  by  subdivisions  1  that  advan- 
tage may  be  taken  of  the  more  liberal  re- 
quirements of  subdivisions  2  and  8.  These 
apply  only  to  nonresidents,  and  in  every  in- 
stance the  fact  of  nonresidence  must  be  aver- 
red. Where  the  cause  of  action  comes  under 
subdivisions  1  of  these  two  sections,  the  res- 
idence of  the  defendant  is  immaterial.  The 
affidavit  is  sufficient 
Order  affirmed. 

We  concur:  SHAW,  J.;  OLNEY,  J.;  WIL- 
BUR, J.;  MELVIN,  J.;  LENNON,  J. 


(180  Cal.  423) 

HYMAN  BROS.  BOX  &  LABEL  CO.  et  aL  v. 
INDUSTRIAL  ACCIDENT  COM- 
MISSION et  at   (S.  P.  8890.) 

(Supreme  Court  of  California.  May  29,  1919.) 

1.  Master  and  Servant  <8=> 348— Workmen's 
Compensation  Act— Statute  Applicable. 

The  rights  of  an  injured  servant  are  meas- 
ured by  the  Workmen's  Compensation  Act  in 
force  at  the  time  of  the  injury. 

2.  Master  and  Servant  €=417(3)  —  Work- 
men's Compensation  Act— Cebtiobabi— Ju- 
bisoictional  Question. 

Determination  of  question  whether  or  not 
certain  described  actions  of  an  employe 
amounted  to  willful  misconduct  within  the 
Workmen's  Compensation  Act  goes  to  the  ju- 
risdiction of  the  Industrial  Accident  Commis- 
sion, and  therefore  is  reviewable  on  certiorari. 

3.  Masteb  and  Sebvant  <8=380— Workmen's 
Compensation  Act  —  "Willful  Miscon- 
duct." 

a  20-year  old  employe*  working  at  a  press 
was  not,  as  a  matter  of  law,  guilty  of  willful 
misconduct  within  the  Workmen's  Compensa- 
tion Act  in  catching  at  certain  falling  or  loose 
cards,  so  that  his  hand  was  caught  between 
the  bed  and  platen  of  the  press,  though  he  had 


been  warned  against  the  danger  of  so  doing; 
the  act  being  possibly  instinctive. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willful 
misconduct] 

4.  Masteb  and  Sebvant  *=>S85{11)  —  Work- 
men's Compensation  Act  —  Compensation 
to  Injured  M:  nob— "Ann." 
Under  Workmen's  Compensation  Act  1918, 

1  17c,  as  amended  by  St  1915,  p.  1066,  |  6, 
in  case  of  injury  to  an  employe  in  his  twentieth 
yesr,  tie  Industrial  Accident  Commission  had 
no  power  to  compute  compensation  on  basis 
of  probable  wages  which  employe  might  obtain 
long  after  reaching  his  majority;  "after,"  ss 
used  in  the  section  in  relation  to  the*  average 
weekly  earnings  of  a  minor  employe  being  the 
weekly  sum  he  would  probably  be  able  to  earn 
"after"  attaining  the  age  of  21  years,  meaning 
"at." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  After.] 

In  Bank.' 

Certiorari  by  the  Hyman  Bros.  Box  ft 
Label  Company  and  the  JStna  Life  Insur- 
ance Company,  to  review  an  award  of  the 
Industrial  Accident  Commission  under  the 
Workmen's  Compensation  Act  in  favor  of 
Fred  Weiss,  a  minor,  represented  by  Matbiew 
Weiss,  his  guardian  ad  litem  and  trustee. 
Award  annulled,  and  matter  remanded  to 
commission. 

E.  L.  Stockwell  and  Redman  &  Alexander, 
all  of  San  Francisco,  for  petitioners. 

Christopher-  M.  Bradley  and  Warren  H. 
Pillsbury,  both  of  San  Francisco,  for  re- 
spondent 

MELVIN,  J.  Certiorari  to  review  the 
award  of  the  Industrial  Accident  Commis- 
sion in  favor  of  Fred  Weiss,  who  was  injured 
by  having  his  hand  caught  in  a  printing 
press  to  which  he  was  "feeding"  pieces  of 
pasteboard  that  were  cut  by  the  machinery 
into  proper  shape  for  use  in  the  making  of 
pasteboard  boxes. 

[1]  The  injury  was  suffered  by  the  appli- 
cant for  compensation  in  the  month  of  De- 
cember, 1917,  and  his  rights  must  be  mea- 
sured by  the  Workmen's  Compensation  Act 
of  1913,  as  amended  in  1915  (St  1915,  p. 
1079),  which  was  then  in  force. 

The  applicant  was  20  years  of  age  at  the 
time  of  the  injury.  He  had  worked  for  the 
Hyman  Bros.  Box  &  Label  Company,  gener- 
ally as  a  "press  feeder,"  three  times,  his 
terms  of  employment  aggregating  about  19 
months.  He  had  worked  for  another  corpo- 
ration, also  as  a  press  feeder,  for  2  years  and 

2  months.  It  thus  appears  that  he  was  an 
experienced  workman  almost  of  the  age  of 
majority. 

The  press  at  which  Mr.  Weiss  was  word- 
ing when  he  was  injured  was  equipped  with 
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a  stationary  upright  plate  called  the  "bed" 
and  a  plate  called  the  "platen,"  which  re- 
peatedly opened  and  closed  against  the 
"bed."  In  operating  the  press  he  stood  in 
front  of  it,  removing  the  cut  pasteboard  with 
his  left  hand  and  inserting  the  uncut  sheets 
with  his  right  hand.  Sometimes  a  cardboard 
sheet  would  slip  off  the  bed  of  the  press  and 
fall  into  the  body  of  the  press,  and  some- 
times some  of  the  uncut  pieces  would  fall 
Into  the  press  from  the  "feed  board"  upon 
which  the  operator  kept  a  supply.  In  such 
case  the  press  could  be  stopped  at  once  by 
moving  a  lever,  and  the  card  or  cards  could 
be  removed  without  danger.  The  injury  to 
the  applicant  occurred  while  he  was  reach* 
lng  Into  the  body  of  the  moving  press  for  a 
sheet  or  sheets  which  had  fallen.  Asked 
by  the  examiner  if  that  was  a  proper  thing 
for  him  to  do,  he  said,  "WelL  it  might  not 
have  been,"  and  to  the  question  "Why  not?" 
he  replied  as  follows: 

"When  I  first  came  to  Hyman  Bros.  Box  A 
Label  Company,  I  was  told  not  to  grab  any 
sheets,  when  I  first  came  there.  That  was  8  or 
3%  or  4  years  ago.  Then  I  left  Hyman  Bros, 
again  and  came  back,  after  feeding  that  many 
years,  -and,  being  that  I  was  experienced  in 
feeding,  I  was  not  told  that  any  more." 

Following  this  statement  the  questions  and 
answers  were  as  follows: 

"Yon  knew  then  that  that  instruction  had 
been  given  you,  and  you  knew  it  was  not  a 
proper  thing  to  do?  A.  Yes. 

"Q.  Had  anybody  ever  seen  yon  do  that  be- 
fore, any  of  the  foremen?  A.  I  don't  know.  I 
couldn't  tell  yon  that 

"Q.  You  had  done  it  two  or  three  times  be- 
fore?   A.  Yes,  sir. 

"Q.  And  you  did  it  this  time?   A.  Yes,  sir." 

At  another  place  in  the  return  to  the  writ 
his  testimony  Is  reported  as  follows: 

"Q.  Mr.  Weiss,  if  you  were  reaching  into  that 
machine  to  take  out  loose  cards  that  had  fallen 
in  there  while  the  machine  was  in  motion,  you 
were  doing  something  you  knew  was  not  exact- 
ly proper,  weren't  you?  A.  The  loose  ones, 
you  mean? 

"Q.  Yes.    A.  Yes,  sir. 

"Q.  But  nobody  had  said  anything  to  you  m 
the  last  year  or  two  about  doing  that?  A.  No, 
sir. 

"Q.  But  when  you  first  came  there,  as  I  un- 
derstand you,  you  were  instructed  never  to 
reach  into  the  machine?  A.  When  I  first  start- 
ed to  learn.  That  was  the  first  place  I  fed.  I 
was  just  starting  to  learn  to  feed  at  that  time. 

**Q.  What  did  they  say  to  yon?  A.  They  told 
me,  'You  don't  want  to  put  your  hand  into  the 
machine  il  any  sheets  fall  down,  because  you 
can  get  more  sheets  than  you  can  hands.' 

"Q.  What  would  have  been  the  right  thing 
to  have  done  if  those  sheets  had  fallen  in  there? 
A.  Stop  the  machine.  It  didn't  do  any  harm, 
and  you  could  still  keep  running." 

In  his  application  to  the  Industrial  Ac- 
cident Commission  for  compensation  Mr. 
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Weiss  had  described  the  occasion  of  the  In- 
jury as  follows: 

"Some  sheets  of  box  board  dropped  from  the 
feed  board  into  the  press,  and  applicant  reached 
with  his  left  hand  to  catch  them;  the  left  hand 
and  arm  being  caught  between  bed  and  platen." 

[2]  The  Industrial  Accident  Commission 
found  that  in  attempting  to  catch  the  card 
"the  employ§  acted  instinctively  without  re- 
flection, and  such  act  did  not  constitute 
willful  misconduct,  and  that  therefore  said 
injury  was  not  caused  by  willful  misconduct 
of  the  employe."  Petitioners  attack  this 
finding  as  contrary  to  the  evidence.  *  This 
they  say,  Is  the  case  of  an  employe-  who,  with 
full  appreciation  of  the  danger,  violated 
specific  instructions  given  him  for  his  own 
protection.  The  question  before  us,  therefore, 
is*  whether  or  not  the  described  actions  of 
the  employe  amounted  to  willful  misconduct 
That  an  answer  to  such  a  problem  goes  to 
the  jurisdiction  of  the  Industrial  Accident 
Commission  is  settled  by  decisions  of  this 
court  Great  Western  Power  Co.  v.  Pills- 
bury,  170  CaL  180,  149  Pac.  35;  Fidelity  & 
Deposit  Co.  v.  Industrial  Accident  Commis- 
sion, 171  CaL  728,  154  Pac.  834,  L.  B,  A. 
1916D,  903. 

[3]  The  doctrine  that  an  unpremeditated 
and  Impulsive  act  in  violation  of  orders  may 
not  be  willful  misconduct  finds  some  support 
In  the  authorities  but  usually  nonage  is  an 
element  of  the  decisions  in  which  such  doc- 
trine has  been  upheld.  It  seems  to  us,  how- 
ever, that  the  age  of  the  person  injured  does 
not  necessarily  make  a  material  difference. 
The  tendency  to  recover  something  falling 
from  a  machine;  to  reach  for  a  hat  blown 
off  the  head  by  a  sudden  gust  of  wind ;  to 
apply  the  brakes  to  a  "skidding"  automobile 
— In  short  to  perform  acts  of  many  sorts 
upon  the  impulse  of  the  moment  Is  not  the 
failing  of  youth  alone.  The  true  tests  to  be 
applied  have  reference  to  the  nature  of  the 
work  being  performed  and  the  circumstances 
of  each  particular  case.  This  court  has  been 
at  pains  more  than  once  to  define  "willful 
misconduct"  Perhaps  the  best  definition 
(and,  incidentally,  the  one  cited  by  both 
parties  to  this  controversy)  is  the  one  found 
in  the  opinion  in  Great  Western  Power  Co. 
v.  Industrial  Accident  Commission,  170  Cal. 
180,  at  page  189,  149  Pac.  85,  40.  The  court 
used  this  language: 

"Willful  misconduct  means  something  more 
than  negligence.  It  does  not  include  every  vio- 
lation or  disregard  of  a  rule.  Casey  v.  Hum- 
phreys U913)  6B.W.O.  C.  520.  But  it  cannot 
be  doubted  that  a  workman  who  violates  a  rea- 
sonable rule  made  for  his  own  protection  from 
serious  bodily  injury  or  death  is  guilty  of  mis- 
conduct snd  that  where  the  workman  deliber- 
ately violates  the  rule,  with  knowledge  of  its 
existence  and  of  the  dangers  accompanying  its 
violation,  he  is  guilty  of  willful  misconduct 
Brooker  v.  Warner,  23LT.B.  201." 
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In  that  case  (known  in  the  profession  as 
the  "Mayfleld  Case"),  the  applicant  had  en- 
tered upon  the  duty  of  handling  wires  used 
for  the  transmission  of  high  tension  electric 
current,  without  putting  on  the  nonconducting 
gloves  which  the  rules  of  his  employer,  weU 
understood  by  him,  required  him  to  wear  at 
such  times.  From  the  very  nature  of  the  act 
it  was  one  which  Involved  deliberation  and 
a  willful  disobedience  of  a  salutary  rule. 
There  was  no  room  for  the  application  of 
the  doctrine  of  sudden  Impulse.  The  facts 
of  the  present  case  are  vastly  different 
Admittedly,  the  petitioner  Weiss  knew  the 
rule.  Admittedly,  he  did  something  in  ap- 
parent violation  of  the  rule,  which,  if  it  had 
been  the  result  of  deliberate  Intention,  would 
have  amounted  to  willful  misconduct;  but 
the  circumstances  were  such  that  any  person, 
experienced  or  not,  might  have  impulsively 
put  himself  In  Jeopardy  as  this  young  man 
did,  without  any  Intent  to  violate  a  known 
rule.  There  Is  evidence  to  support  the  con- 
clusion reached  by  the  Industrial  Accident 
Commission,  and  we  are  of  the  opinion  that 
upon  this  branch  of  the  case  a  correct  con- 
clusion was  reached.  At  the  rate  of  the 
running  of  the  press,  the  feeder  was  given 
at  most  a  little  more  than  one  second  for 
the  entire  operation  of  removing  each  cut 
piece  of  cardboard  and  inserting  one  that 
was  uncut  Upon  seeing  a  card  fall  Into  the 
machinery  he  was  given  but  the  smallest 
degree  of  time  for  deliberation  and  for  de- 
termining whether  or  not  he  should  reach 
for  the  pasteboard.  It  needs  no  argument  to 
convince  a  court  that  a  person  in  such  a 
situation  will  not  be  judged  by  the  same 
standards  as  one  who  breaks  a  rule  by  means 
involving  time  for  reflection  and  excluding 
the  possibility  of  sudden  Impulse.  It  Is 
doubtless  true  that  such  an  accident  might 
come  under  the  doctrine  of  the  "Mayfield 
Case,"  as,  for  example,  where  an  operative 
habitually  and  intentionally  Ignored  the 
rule;  and  If  the  commissioners  had  believed 
the  testimony  of  one  witness  who  stated  that 
after  the  Injury  Weiss  admitted  reaching 
into  tlie  moving  press  for  fallen  cards  hun- 
dreds of  times  before,  a  finding  of  willful 
misconduct  would  have  resulted.  But  the 
applicant  denied  the  Interview  and  the  al- 
leged statements  attributed  to  him.  There- 
fore we  cannot  disturb  the  finding  made  by 
the  triers  of  facts. 

The  authorities  sustain  the  views  ex- 
pressed above.  In  Whitehead  v.  Reader, 
11901]  2  K.  B.  48,  it  was  held  that  where  a 
man  tried  to  replace  a  belt  which  had  slipped 
from  the  machinery,  such  act  may  be  regard- 
ed as  venial,  and  not  willful  misconduct  on 
his  part  In  McNicholas  v.  Dawson,  [1899] 
1  Q.  B.  773,  it  was  announced  that  each  case 
must  depend  upon  its  own  peculiar  facts, 
and  that  the  breaking  of  rules  does  not 
necessarily   constitute   serious  misconduct 


In  Peru  Basket  Co.  v.  Kuntz  (Ind.  App.) 
122  N.  E.  349,  it  was  held  that  an  employe 
with  defective  eyesight,  who  inadvertently 
placed  his  hand  contrary  to  directions  in  a 
place  where  It  was  caught  by  a  cutting  ma- 
chine, was  not  guilty  of  willful  disobedience. 

Petitioners  have  cited  many  authorities  to 
the  effect  that  where  a  servant  goes  outside 
of  the  scope  of  his  authority,  although  still 
upon  the  employer's  premises,  he  may  not 
recover  for  any  injury.  Topical  of  such 
decisions  is  Williamson  •  v.  Industrial  Ac- 
cident Commission,  171  Pac  797.  The  facts 
there  disclosed  were  these:  The  applicant 
for  compensation  had  gratuitously  under- 
taken to  clean  a  light  well.  She  was  injured 
while  performing  this  task,  but  it  was  held 
that  as  she  was  not  engaged  to  do  that  sort 
of  work  she  was  not  entitled  to  compensa- 
tion for  her  injuries.  Undoubtedly  that  and 
similar  authorities  announce  a  correct  rule, 
but  one  having  no  application  to  the  facts 
now  before  us.  Not  one  of  them  involves 
the  conduct  of  an  employe  confronted  with  a 
sudden  and  unexpected  situation  furnishing 
almost  irresistible  occasion  for  impulsive  ac- 
tion. 

[4]  Petitioners'  only  other  objection  is  to 
the  amount  of  the  award  which,  it  is  asserted, 
was  in  excess  of  that  which  the  commission 
was  empowered  to  give.  With  this  view  we 
agree. 

Section  17c  of  the  Workmen's  Compensa- 
tion Act  is  in  Its  essential  parts  as  follows: 

"If  the  injured  employe  is  under  twenty-one 
years  of  age,  •  •  *  his  average  weekly 
earnings  shall  be  deemed  *  *  *  to  be  the 
weekly  sum,  that  under  ordinary  circumstances 
he  would  probably  be  able  to  earn  after  attain- 
ing the  age  of  twenty-one  years,  in  the  occupa- 
tion in  which  he  was  employed  at  the  time  of 
the  injury,  or  the  occupation  to  which  he  would 
reasonably  have  been  promoted,  if  he  had  not 
been  injured."    St  1915,  p.  1086,  |  6. 

The  Industrial  Accident  Commission  made 
the  award  upon  the  assumption  that  "after 
attaining  the  age  of  twenty-one  years"  means 
a  reasonable  time  after  majority.  It  was  the 
theory  that  If  the  wages  being  earned  at  the 
time  of  injury  were  essentially  "boy's 
wages,"  then  the  commission  might  base  the 
amount  of  compensation  upon  "the  adult's 
wages  which  the  same  Individual  would  be 
expected  to  reach  within  the  few  months,  or 
perhaps  even  a  few  years  after  passing  the 
age  of  twenty-one." 

With  this  view  of  the  law  we  cannot  agree. 
The  infirmity  of  the  rule  must  be  apparent 
when  we  remember  that  there  is  no  rule  by 
which  the  exact  difference  between  "boy's 
wages"  and  "man's  wages"  may  be  computed. 
This  applicant  was  In  his  twenty-first  year 
at  the  time  of  the  Injury.  Under  the  statute 
quoted  above  the  commission  was  bound  to 
find  his  probable  earnings  at  the  age  of  21 
years.    Such  an  interpretation  of  the  word 
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"after"  is  fully  In  accord  with  sound  reason 
and  authority.  For  example,  bequests  to 
take  effect  "after  death"  vest  at  death. 
In  re  Swinburne,  16  R.  I.  208,  14  Atl.  850; 
Downing  v.  Wherrin,  10  N.  H.  0,  40  Am.  Dec. 
130 ;  Atwell's  Executors  v.  Barney,  Dud.  (Ga.) 
207.  In  2  O.  J.  806,  among  the  definitions 
of  "afjer"  given  are  "as  soon  as;  at  or  Im- 
mediately after;  on;  simultaneously;  up- 
on." That  the  framers  of  the  Compensation 
Act  intended  the  word  "after"  to  mean  "at" 
is  obvious  when  we  have  in  mind  that  differ- 
ent parts  of  a  statute  are  to  be  so  construed 
as  to  make  them  consistent  and  harmonious, 
giving  proper  effect  to  each  of  them.  If  the 
young  man  had  been  21  years  and  1  day  old 
when  he  was  injured,  the  commission  would 
have  been  under  the  necessity  of  fixing  his 
compensation  in  accordance  with  his  wages 
at  that  time.  To  hold  that  because  he  was 
a  few  months  under  the  age  of  21  a  much 
more  flexible  rule  should  apply  would  be  an 
interpretation  of  the  statute  in  a  manner  out 
of  harmony  with  the  part  having  reference 
to  adults.  Therefore  we  must  hold  that  the 
Industrial  Accident  Commission  had  no 
power  to  compute  the  compensation  upon  the 
basis  of  probable  wages  which  appellant 
might  obtain  long  after  reaching  the  age  of 
21  years. 

The  award  is  annulled,  and  the  matter  is 
remanded  to  the  Industrial  Accident  Commis- 
sion, to  the  end  that  such  proceedings  may 
be  taken  as  are  not  inconsistent  with  the 
views  herein  expressed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  LENNON,  J.;  OLNEY,  J.;  WILBUR, 
J.;  LAWLOR.J. 


(180  Cal.  416) 

WESTERN  PAC.  R.  CO.  v.  INDUSTRIAL  AC- 
CIDENT COMMISSION  OF  CAL- 
IFORNIA et  ad.   (S.  F.  8060.) 

(Supreme  Court  of  California.  May  20,  1010.) 

1.  Mastkb  anu  Servant  <g=> 380— Workmen's 
Compensation  Act— Intentional  Disobe- 
dience. 

Where  a  young  man  of  18  operating  a  drill 
with  an  upright  shaft,  which  machine  carried 
the  warning  sign,  "Stop  before  repairing,  oil- 
ing," etc.,  on  seeing  a  stream  of  grease  running 
down  the  framework  made  a  dive  with  a  cloth 
at  it,  so  that  his  hand  was  drawn  into  the  ma- 
chine, it  was  not  as  a  matter  of  law  intention- 
al and  willful  disobedience  to  exclude  him  from 
recovering  compensation  under  the  compensa- 
tion act,  but  the  commission  could  find  he  was 
not  so  disobedient. 

2.  Master  ano  Servant  <8=>385(11)  —  Work- 
men's Compensation  Act— Minor  Employe 
—Amount  or  Compensation. 

The  Workmen's  Compensation  Act  in  case 
of  injury  to  a  minor  employs  justifies  a  finding 


of  compensation  based  on  the  probable  wage  of 
the  employe  when  he  shall  reach  21,  not  on 
that  which  he  would  be  likely  to  earn  within  a 
reasonable  time  after  attaining  such  age. 

In  Bank. 

Certiorari  by  the  Western  Pacific  Railroad 
Company  to  review  the  action  of  the  In: 
dustrial  Accident  Commission  In  awarding 
compensation  under  the  Workmen's  Compen- 
sation Act  (St.  1015,  p.  1070)  to  Earle  Dean, 
a  minor,  represented  by  J.  L.  Dean,  his 
guardian  ad  litem,  and  trustee.  Award  an- 
nulled, and  matter  remanded  to  the  com- 
mission. 

Henley  C  Booth,  of  San  Francisco,  for 
petitioner. 

Christopher  M.  Bradley,  of  San  Francis- 
co, for  respondents. 

MBLVIN,  J.  A  writ  of  certiorari  was  is- 
sued for  the  purpose  of  reviewing  the  ac- 
tion of  the  Industrial  Accident  Commission 
In  awarding  compensation  to  Earle  Dean. 
The  questions  Involved  are  very  similar  to 
those  discussed  and  decided  in  Hyman  Bros. 
Box  ft  Label  Co.  and  JEtna  Life  Insurance  Co. 
v.  Industrial  Accident  Commission,  S.  F.  No. 
8800,  181  Pac.  784,  this  day  decided.  In 
this  proceeding,  as  in  that  one,  the  two  con- 
tentions made  by  the  petitioner  were:  (1) 
That  the  injury  suffered  was  caused  by  the 
young  man's  serious  and  willful  misconduct; 
and  (2)  that  the  commission  exceeded  its 
jurisdiction  in  fixing  the  basis  for  comput- 
ing the  average  annual  earnings  of  the  In- 
jured minor. 

The  facts  as  disclosed  by  the  testimony, 
which  supports  the  findings,  are  in  brief  as 
follows: 

Earle  Dean  was  an  Intelligent  young  fel- 
low, nearly  18  years  of  age.  He  had  been 
set  to  operating  a  drill  press,  to  which  was 
affixed  a  metallic  sign  bearing  words  of 
warning. 

The  machine  consisted  of  a  drill  with  an 
upright  shaft  meshed  into  gearings  upon  a 
horizontal  shaft!  In  an  opinion  filed  by  two 
of  the  members  of  the  Industrial  Accident 
Commission  the  injury  and  its  cause  are  dis- 
cussed as  follows: 

"The  vertical  shaft  at  the  time  of  the  injury 
was  revolving  slowly,  and  it  was  easier  to  wipe 
it  while  in  motion  than  when  still.  While  ap- 
plicant was  wiping  it  he  saw  a  stream  of 
grease  running  down  the  framework  of  the 
machine  from  the  upper  shaft,  and,  without 
thinking  about  the  consequences  likely  to  flow 
from  his  act,  made  a  dive  with  his  cloth  at  this 
stream  of  grease.  The  gearing  caught  the 
cloth  and  drew  his  band  into  it,  resulting  in 
the  loss  of  two  fingers. 

"It  is  clear  that  the  sign  warning  against  wip- 
ing the  machine  while  in  motion  was  intended 
to  cover  just  such  unforeseen  and  unlikely  in- 
juries as  this. 
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"It  follows,  therefore,  that  if  the  warning 
sign,  'Stop  this  Machine  before  Repairing,  Oil- 
ing, Adjusting  or  Wiping'  constituted  a  safety 
order  and  regulation  prescribed  by  the  employ- 
er, the  wiping  of  the  machine  by  the  employ^, 
with  full  knowledge  of  the  existence  of  the  or- 
der, and  of  the  consequences  likely  to  result 
from  its  violation,  constituted  willful  miscon- 
duct. 

"There  is  no  question  that  applicant  knew  of 
the  existence  of  this  warning  sign,  but  it  is  in 
evidence  that  he  did  not  know  of  the  conse- 
quences likely  to  result  from  disobeying  it 
The  reaching  for  the  stream  of  oil  going  down 
the  frame  of  the  machine  was  in  obedience  to 
an  impulse,  thoughtless  of  danger.  He  knew 
better  than  to  try  to  wipe  the  gearings  while 
the  machine  was  in  motion,  and  had  never  done 
so.  Neither  the  employer's  superintendent  nor 
the  young  man  in  whose  custody  applicant  was 
placed  had  explained  to  him  the  risk  attendant 
upon  such  wiping.  Therefore  one  of  the  fac- 
tors of  willfulness  as  laid  down  by  our  Supreme 
Court  in  the  Mayfleld  Case  (Great  Western 
Power  Co.  v.  Pillsbury,  170  Cal.  180,  149  Pac. 
35,  1  L  A  C.  669),  to  wit,  "Knowledge  of  the 
consequences  likely  to  result  from  disobedi- 
ence/ was  wanting." 

[1]  It  was  held  accordingly  that — 

"Neither  of  the  acts  of  cleaning  said  drill  nor 
wiping  said  shaft  was  intentionally  and  deliber- 
ately disobedient;  that  neither  of  said  acts  was 
an  act  of  serious  and  willful  misconduct,  and 
the  said  injury  was  not  caused  by  the  serious 
and  willful  misconduct  of  the  employe." 

We  cannot  say  that  this  finding  was  not 
justified  by  the  evidence.  It  is  true  that 
wiping  the  drill  while  It  was  slowly  revolv- 
ing was  in  violation  of  the  printed  warning, 
but  that  act  did  not  cause  the  injury.  If 
the  applicant  had  been  holding  a  cloth  in 
his  hand  for  any  purpose  and  had  done  the 
same  impulsive  act,  he  would  have  been  en- 
titled to  compensation  under  the  authority 
of  the  Hyroan  Case  and  the  cases  cited  in 
the  opinion  therein.  The  real  cause  of  the 
injury  was  the  unpremeditated  effort  to  ar- 
rest the  sudden  stream  of  grease. 

[2]  The  finding  with  reference  to  the 
amount  of  compensation  was  based  not  upon 
the  probable  wage  of  the  applicant  at  the 
time  he  should  reach  the  age  of  21  years, 
but  upon  that  which  he  would  be  likely  to 
earn  "within  a  reasonable  time  after  at- 
taining the  age  of  21  years."  This  was  a 
computation  not  justified  by  the  statute. 
Upon  the  authority  of  Hyman  Bros.  Box  A 
Label  Co.  and  Mtua  Life  Insurance  Co.  v. 
Industrial  Accident  Commission,  surira,  it 
necessitates  the  granting  of  petitioner's 
prayer. 

The  award  is  annulled  and  the  matter  is 
remanded  to  the  Industrial  Accident  Com- 
mission, to  the  end  that  such  proceedings 
may  be  taken  as  are  not  inconsistent  with 
the  views  herein  expressed. 


We  concur:  ANGBLLOTTI,  C.  J.;  SHAW, 
J.;  LENNON,  J.;  WIL"BUR,  J.;  LAW- 
LOR,  J. 

OLNEY,  J.,  deeming  "himself  disqualified, 
did  not  participate  in  the  foregoing  decision. 


(ISO  Cal.  497) 

PERRY  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OF  CALIFORNIA  et  aL 

PACIFIC  GAS  &  ELECTRIC  CO.  v.  SAME. 
(S.  F.  8918,  8910.) 

(Supreme  Court  of  California.  June  5,  1919.) 

1.  Master  and  Sebvant  <®=>417(7)  —  Work- 
men's Compensation  —  Proceedings  — 
Weight  of  Heabsat  Evidence. 

In  workmen's  compensation  case  the  weight 
to  be  given  hearsay  evidence  made  admissible  by 
St.  1917,  p.  871,  |  60a,  is  for  the  Industrial 
Accident  Commission. 

2.  Master  and  Servant  <©=>404— Wobkken'b 
Compensation  —  Evidence— Transaction 
with  Deceased. 

In  workmen's  compensation  case,  testimony 
by  employer  and  bis  wife  as  to  statements  by 
deceased  employ*  is  admissible  under  the  stat- 
ute, though  inadmissible  at  common  law,  be- 
cause of  their  interest  in  the  controversy. 

8.  Master  and  Servant  <&=>417(7)  —  Work- 
men's Compensation  —  Review  —  Conclu- 
siveness or  Finding. 
Industrial  Accident  Commission's  finding 
that  the  relation  of  employer  and  employe  ex- 
isted is  conclusive  upon  Supreme  Court  upon 
petition  to  review  the  commission's  order. 

4.  Master  and  Servant  «=»347— Workmen's 
Compensation  —  Constitutionality  or 
Statute. 

Workmen's  Compensation  Act  of  1917,  f 
25,  relating  to  liability  of  "principal  employers 
and  contracting  employers,  general  or  inter- 
mediate, for  compensation  under  this  act  when 
other  than  the  immediate  employer  of  injured 
employe1,"  is  unconstitutional  in  so  far  as  it  at- 
tempts to  authorize  awarding  of  compensation 
against  a  third  person  not  an  employer,  not- 
withstanding Const,  art.  20,  {  21,  as  amended 
October,  1911,  and  November,  1918,  and  ar- 
ticle 20,  i  17%,  as  amended  November,  1914. 

5.  Constitutional  Law  <J=20  —  Construc- 
tion—Legislative  Definition. 

Meaning  of  terms  of  constitutional  amend- 
ment must  be  construed  in  the  light  of  their 
meaning  at  the  time  of  the  adoption  of  the 
amendment,  and  cannot  be  extended  by  legis- 
lative definition;  for  such  extension  would,  in 
effect,  be  an  amendment  of  the  Constitution 
if  accepted  as  authoritative. 

In  Bank. 

Proceedings  under  Workmen's  Compensa- 
tion Act  by  Louise  Kendall  for  compensation 
for  death  of  Robert  B.  Kendall,  opposed  by 
C.  E.  Perry,  immediate  employer,  and  the 
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Pacific  Gas  &  Electric  Company,  as  principal 
employer.  Award  made  by  Industrial  Ac- 
cident Commission,  and  the  employers  file 
petitions  for  writ  of  review.  Order  awarding 
compensation  against  C.  E.  Perry  affirmed, 
and  that  portion  of  order  awarding  compen- 
sation against  the  Pacific  Gas  &  Electric 
Company  reversed. 

William  B.  Bosley,  of  San  Francisco,  and 
John  Coghlan,  of  Madera,  for  petitioner  Pa- 
cific Gas  &  Electric  Co. 

Gilbert  D.  Ferrell,  of  San  Francisco,  for  pe- 
titioner Perry. 

Christopher  M.  Bradley,  of  San  Francisco, 
for  respondents. 

WILBUR,  J.  Two  petitions  are  filed  to 
review  the  same  order  of  the  Industrial  Ac- 
cident Commission,  awarding  compensation 
for  the  death  of  Robert  E.  Kendall.  The 
award  was  made  under  the  provisions  of 
section  25  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  of  1917  (Stats. 
1917,  p.  831),  against  O.  B.  Perry  as  the  im- 
mediate employer,  and  against  the  Pacific 
Gas  &  Electric  Company  as  the  principal 
employer. 

Both  petitioners  claim  that  the  evidence  is 
insufficient  to  show  that  the  relation  of  em- 
ployer and  employfi  existed  between  Perry 
and  the  deceased.  The  only  question  of  fact 
in  the  case  is  whether  the  relation  between 
Perry  and  the  deceased  was  that  of  employer 
and  employe,  or  that  of  a  copartnership.  It 
appears  from  the  evidence  that  Perry,  as  an 
independent  contractor,  entered  into  a  con- 
tract with  the  petitioner  Pacific  Gas  ft  Elec- 
tric Company  to  furnish  for  $20  a  day,  a  five- 
ton  road  roller,  with  a  man  and  necessary 
gasoline  and  supplies,  for  the  purpose  of 
rolling  the  earth  that  had  been  filled  into  a 
trench  In  which  the  gas  mains  of  the  peti- 
tioning company  had  been  laid.  After  the 
making  of  this  contract  Perry  entered  into 
an  arrangement  with  the  deceased  by  which 
the  deceased  operated  the  roller  in  question. 
The  deceased  was  crushed  between  a  heavy 
automobile  truck  and  the  road  roller  while 
so  engaged,  and  so  injured  that  he  died.  In 
the  absence  of  other  evidence  the  law  would 
imply  a  contract  of  employment.  That  a 
proposition  was  made*  by  Perry  to  the  de- 
ceased by  which  the  latter  was  to  operate 
the  road  roller  upon  a  "fifty-fifty  basis"  Is 
established  by  the  testimony  of  Perry  and 
others,  and  is  found  by  the  commission  to  be 
a  fact  The  commission  also  found  that  the 
proposition  was  never  accepted,  but  was  still 
under  consideration  at  the  time  of  the  fatal 
accident.  Perry  and  his  wife  testified  to 
conversations  with  the  deceased  tending  to 
show  an  acceptance  of  Perry's  proposition. 
To  rebut  this  evidence  the  testimony  of  de- 
cedent's wife,  his  sister,  and  other  witnesses 
was  received  to  prove  declarations  of  the  de- 
ceased made  from  time  to  time  and  up  to  the 
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day  before  the  accident,  to  the  effect  that  the 
deal  between  Perry  and  himself  had  not  been 
consummated.  This  was  hearsay,  and  peti- 
tioner Perry,  conceding  Its  admissibility  un- 
der the  express  provisions  of  the  statute 
(Stats.  1917,  |  60a),  states: 

"It  may  be  said  that  it  is  for  the  commission 
alone  to  say  as  to  the  weight  or  credibility  to 
be  given  to  this  evidence.  If  so,  then  the  com- 
mission may,  arbitrarily  or  otherwise,  as  in  the 
present  case,  disregard  in  toto  all  evidence 
heretofore  considered  by  the  law  and  the  courts 
as  admissible  and  entitled  to  any  consideration 
at  all,  and  base  its  findings  on  tbe  sandy  foun- 
dations of  some  hearsay  evidence,  giving  to 
such  hearsay  as  great  or  greater  weight  than 
it  would  be  entitled  if  it  were  concededly  of  the 
most  competent  character,  without  limitation 
on  the  commission  of  any  sort,  or  redress  on 
the  part  of  one  aggrieved  thereby." 

[1]  It  being  granted  that  the  testimony  was 
admissible,  it  follows,  of  course,  that  the 
weight  of  the  evidence  is  to  be  determined  by 
the  commission.  It  is  true  that,  when  we  de- 
part from  well-recognized  principles  of  law 
concerning  the  admissibility  of  evidence,  we 
embark  upon  a  sea  of  difficulty.  This  was 
pointed  out  in  August,  1915,  in  Englebretson 
v.  Industrial  Accident  Commission,  170  Cal. 
793,  151  Pac.  421,  concerning  hearsay  evi- 
dence. The  Legislature,  however,  has  since 
expressly  provided  that  neither  the  commis- 
sion nor  its  referees— 

"shall  be  bound  by  the  common  law  or  statutory 
rules  of  evidence  or  procedure,  *  •  •  nor 
shall  any  order,  award,  rule  or  regulation  be 
invalidated  because  of  the  admission  into  the 
record,  and  use  as  proof  of  any  fact  in  dispute, 
of  any  evidence  not  admissible  under  the  said 
common  law  or  statutory  rules  of  evidence 
and  procedure."  Stats.  1917,  p.  871,  i  60a. 

Similar  provisions  of  the  law  of  1915  have 
been  considered  by  this  court  and  upheld. 
Stats.  1915,  p.  1102,  |  77a;  Western  Indem- 
nity Co.  v.  Industrial  Accident  Com'n,  174 
Cal.  315,  163  Pac.  60;  Employers'  Liability 
Ass'n  Co.  v.  Industrial  Accident  Com'n,  177 
Pac.  273. 

[2,  S]  It  may  be  remarked,  however,  in  this 
connection  that  the  testimony  of  both  Perry 
and  his  wife  upon  which  he  relies  to  estab- 
lish the  fact  of  acceptance  by  deceased,  al- 
though permitted  by  our  statute,  was  inad- 
missible under  the  common  law,  on  the 
ground  of  their  interest  in  the  controversy. 
1  Greenleaf  on  Ev.,  §§  326,  328c,  333b,  334, 
835,  341 ;  Dawley  v.  Ayers,  23  Cal.  108.  The 
finding  of  the  commission  that  the  relation- 
ship between  Perry  and  the  deceased  was 
that  of  employer  and  employe  is  binding  up- 
on this  court 

[4,  6]  The  Pacific  Gas  &  Electric  Company 
asks  for  a  review  on  the  additional  ground 
that  section  25  of  tbe  act  of  1917  is  uncon- 
stitutional, and  that  therefore  the  commis- 
sion had  no  jurisdiction  to  entertain  the  pro- 
ceeding or  to  make  the  award  against  It.  It 
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has  befi  held  that  the  state  Constitution  did 
not  contemplate  a  law  authorizing  an  award 
of  compensation  by  the  Industrial  Accident 
Commission  against  some  person  other  than 
the  employer.  Cars  tens  v.  Pillsbnry,  172  CaL 
572,  158  Pac  218;  Sturdlvant  v.  Pillsbnry, 
172  Cal.  581,  158  Pac  222;  Western  Metal 
Supply  Co.  v.  Pillsbury,  172  Cal.  407, 156  Pac 
491,  Ann.  Cas.  1017E,  390.  It  was  therefore 
held  that  section  30  of  the  Workmen's  Com- 
pensation, etc,  Act  of  1913  (Stats.  1918,  c 
176,  p.  294)  was  violative  of  article  20,  §  21, 
of  the  Constitution.  The  Workmen's  Com- 
pensation, eta,  Act  of  1917  changes  the  lan- 
guage of  the  corresponding  section  (25),  so 
that  instead  of  using  the  word  "principals" 
the  words  "principal  employers"  are  used, 
and  instead  of  the  word  "contractors"  the 
words  "contracting  employers,  general  or  In- 
termediate," are  used  (section  30,  Stats.  1917, 
p.  853);  but  the  change  does  not  meet  the 
constitutional  difficulty,  for  the  reason  that 
the  terms  "employers,"  "employes"  and  "em- 
ployment," as  used  in  section  21,  art.  20,  of 
the  Constitution,  as  amended  In  October,  1911, 
must  be  construed  in  the  light  of  their  mean- 
ing at  the  time  of  the  adoption  of  the  amend- 
ment, and  cannot  be  extended  by  legislative 
definition,  for  such  extension  would,  in  effect, 
be  an  amendment  of  the  Constitution,  if  ac- 
cepted as  authoritative.  See  Employers'  Lia- 
bility Assurance  Co.  v.  Industrial  Accident 
Com'n,  177  Pac.  273,  and  cases  there  cited. 
It  would  follow,  therefore,  that  the  reasons 
for  holding  section  80  of  the  Workmen's  Com- 
pensation Act  of  1913  unconstitutional  would 
apply  with  equal  force  to  section  25  of  the 
act  of  1917.  Cars  tens  v.  Pillsbury  and  other 
cases  supra.  Respondent,  however,  contends 
that  the  legislative  power  was  enlarged  by 
the  addition  of  section  17%,  art.  20,  to  the 
Constitution  by  an  amendment  adopted  No- 
vember 8,  1914,  and  that  such  amendment 
authorizes  the  legislation  in  question.  This 
amendment  was  in  force  at  the  time  of  the 
decision  in  Cars  tens  v.  Pillsbury,  supra,  de- 
cided in  1916,  and  no  contention  was  then 
made  by  respondents  that  it  authorized  the 
legislation  in  question.    It  provides  that: 

"The  Legislature  may,  by  appropriate  legis- 
lation, provide  for  the  establishment  of  a  min- 
imum wage  for  women  and  minors  and  may 
provide  for  the  comfort,  health,  safety  and  gen- 
eral welfare  of  any  and  all  employe's.  No  pro- 
vision of  this  Constitution  shall  be  construed  as 
a  limitation  upon  the  authority  of  the  Legis- 
lature to  confer  upon  any  commission  now  or 
hereafter  created,  such  power  and  authority  as 
the  Legislature  may  deem  requisite  to  carry  out 
the  provisions  of  this  section." 

It  is  contended  that  the  language  "and 
may  provide  for  the  comfort,  health,  safety 
and  general  welfare  of  any  and  all  employes" 
and  the  last  sentence  of  the  amendment 
"gives  unlimited  scope  to  the  Legislature  in 
conferring  jurisdiction  upon  respondent  com- 
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mission."  The  Workmen's  Compensation  Act 
of  1917  provides  in  section  1: 

"This  act  and  each  and  every  part  thereof  is 
an  expression  of  the  police  power  and  is  also 
intended  to  make  effective  and  apply  to  a  com- 
plete system  of  workmen's  compensation  the 
provisions  of  section  seventeen  and  one-half 
of  article  twenty  and  section  twenty-one  of  ar- 
ticle twenty  of  the  Constitution  of  the  state  of 
California.  A  complete  system  of  workmen's 
compensation  includes  adequate  provision  for 
the  comfort,  health,  safety  and  general  welfare 
of  any  and  all  employes  and  those  dependent 
upon  them  for  support  to  the  extent  of  reliev- 
ing from  the  consequences  of  any  injury  in- 
curred by  employes  in  the  course  of  their  em- 
ployment, Irrespective  of  the  fault  of  any  par- 
ty," etc 

These  recitals  in  the  legislative  act  by 
which  it  Is  sought  to  designate  the  source 
of  constitutional  power  to  enact  the  statute 
have  no  weight  other  than  as  an  expression 
of  the  legislative  opinion  that  the  law  is 
constitutional— an  inference  which  arises 
with  equal  force  from  the  fact  of  its  enact- 
ment. It  is  sufficient  for  the  purposes  of  this 
case  to  say  that  section  17%  only  purports,  so 
far  as  here  Involved,  to  authorize  legislation 
with  reference  to  "employes,"  and  its  appli- 
cation, therefore,  must  be  based  upon  the  ex- 
istence of  an  employment  The  same  consid- 
erations that  led  this  court  to  hold  uncon- 
stitutional the  effort  of  the  Legislature  to 
extend  the  provisions  of  the  Workmen's  Com- 
pensation Act  to  relations  other  than  those 
of  employer  and  employe  would  apply  with 
equal  force  to  legislation  under  this  section. 
It  is  not,  therefore,  necessary  for  us,  in  this 
action,  to  further  construe  section  17%.  It 
is  not  improper  to  observe,  however,  that 
the  printed  arguments  for  and  against  that 
amendment,  submitted  with  the  proposed 
amendment,  to  the  people  at  the  election  in 
1914,  are  wholly  confined  to  a  consideration 
of  the  law  as  affecting  the  establishment  of 
a  minimum  wage  for  women  and  minors.  It 
is  true,  of  course,  that  this  fact  would  not 
limit  the  plain  language  of  the  constitutional 
provision  in  question.  But,  in  view  of  its 
broad  general  terms,  that  fact  is  worthy  of 
consideration  in  ascertaining  the  intent  of 
the  people  in  adopting  the  amendment.  From 
these  considerations  it  is  manifest  that  no 
authority  is  thereby  given  to  impose  liabil- 
ity upon  third  persons  for  injuries  to  em- 
ployes. 

Respondent  calls  our  attention  to  an 
amendment  of  section  21,  art.  20,  adopted  at 
the  general  election  in  November,  1918.  This 
amendment  completely  revises  that  section. 
As  it  was  adopted  long  after  the  accident  in 
question,  it  is  conceded  that  It  has  no  ap- 
plication, save,  as  is  contended,  that  the  last 
paragraph  of  the  amendment  has — 

"swept  away  any  technical  defect  which  might 
have  existed  to  hamper  the  full  exercise  of  ju- 
risdiction by  the  Industrial  Accident  Commis- 
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sion  under  the  statute  which  was  in  force  when 
the  amendment  was  adopted.  The  portion  of 
the  amendment  thus  relied  upon  is  as  follows: 
'Nothing  contained  herein  shall  be  taken  or  con- 
strued to  hamper  or  render  ineffectual  in  any 
measure  the  creation  and  existence  of  the  In- 
dustrial Accident  Commission  of  this  state,  or 
the  state  compensation  insurance  fund,  the  crea- 
tion and  existence  of  which,  with  aU  the  funo- 
lions  vetted  in  them  are  hereby  ratified  and  con- 
firmed.*"   (Italics  ours.) 

For  the  purposes  of  this  case  it  is  suffi- 
cient to  notice  that,  so  far  as  the  amendment 
in  effect  ratifies  and  confirms  existing  legis- 
lation purporting  to  vest  power  in  the  com- 
mission to  award  compensation  against  per- 
sons other  than  the  employer,  such  power 
never  was  vested  In  the  commission,  for  the 
reason  that  the  legislative  attempt  to  vest 
such  power  was  unconstitutional  and  void. 
Cars  tens  v.  Pillsbury,  supra.  The  amend- 
ment does  not  attempt  to  ratify  this  futile 
legislation,  but  only  to  ratify  in  the  commis- 
sion "functions  vested  in  them."  This  amend- 
ment did  not,  therefore,  purport  to  extend 
the  power  of  the  commission  beyond  that 
which  had  theretofore  been  lawfully  vested 
in  them.  The  fact,  if  it  be  a  fact,  that  the 
commission  was  exercising  the  functions  pro- 
vided by  the  law  of  1917  (section  25),  that  is, 
that  they  were  in  fact  awarding  compensa- 
tion to  employes  against  others  than  their 
employers,  does  not  "vest"  such  functions 
within  the  meaning  of  the  amendment,  which 
must  obviously  refer  to  legal  authority.  It 
should  be  observed  that  the  amendment  did 
not  attempt  to  ratify  the  Workmen's  Compen- 
sation Act  of  1917,  but  merely  to  confirm 
powers  already  lawfully  vested  in  the  com- 
mission. This  distinction  can  be  best  empha- 
sized, perhaps,  by  calling  attention  to  the  dif- 
ference between  the  language  under  consid- 
eration and  that  of  the  constitutional  amend- 
ment of  October  10,  1911,  with  relation  to 
the  Railroad  Commission  and  the  Railroad 
Commission  Act  (Const  art.  12,  §  22),  where- 
in it  was  provided  as  follows: 

"The  provisions  of  this  section  shall  not  be 
construed  -to  repeal  in  whole  or  in  part  any 
existing  law  not  inconsistent  herewith,  and  the 
'Railroad  Commission  Acf  of  this  state  approv- 
ed February  10,  1911,  shall  be  construed  with 
reference  to  this  constitutional  provision  and 
any  other  constitutional  provision  becoming 
operative  concurrently  herewith.  And  the  said 
act  shall  have  the  same  force  and  effect  as  if 
the  same  had  been  passed  after  the  adoption  of 
this  provision.   •  *  * " 

In  the  latter  case  the  legislation' was  ex- 
pressly ratified  and  the  method  of  Its  inter- 
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pretatlon  pointed  out  in  the  constitutional 
amendment,  while  the  amendment  under  con- 
sideration merely  purports  to  ratify  powers 
and  functions  already  vested  in  the  commis- 
sion. If  it  was  proposed  to  ratify  and  con- 
firm legislation  otherwise  unconstitutional, 
that  purpose  should  have  been  clearly  ex- 
pressed. 

It  follows,  then,  that  section  25  of  the 
Workmen's  Compensation  Act  of  1917  (Stats. 
1917,  p.  863)  is  unconstitutional  in  so  far  as 
it  attempts  to  authorize  the  awarding  of 
compensation  against  a  third  person  not  an 
employer,  for  the  same  reason  that  the  previ- 
ous statute  was  unconstitutional,  and  that 
the  amendment  to  section  21  of  article  20  of 
the  Constitution  does  not  ratify  the  legisla- 
tion condemned  as  unconstitutional  in  Car- 
stens  v.  Pillsbury,  supra. 

Petitioner  Perry  also  complains  that  the 
award  was  excessive,  but,  upon  the  basis  of 
his  own  testimony  that  one  could  work  at  the 
business  260  days  in  a  year  at  $6  to  $7  a 
day,  the  award  was  not  excessive. 

The  order  awarding  compensation  against 
petitioner  C.  E.  Perry  is  affirmed,  and  that 
portion  of  the  order  seeking  to  award  com- 
pensation against  the  Pacific  Gas  ft  Electric 
Company  is  annulled. 

We  concur:  ANGELLOTTL  0.  J. ;  SHAW, 
Jt;  LENNON.J.;  MELVIN,  J.;  OLNEY,  J. 

LAWLOR,  J.  (concurring).  I  concur  spe- 
cially in  the  judgment  and  in  what  is  said 
on  the  question  whether  the  relationship  of 
employer  and  employe  existed  between  C  E. 
Perry  and  the  deceased.  I  also  concur  in 
the  judgment  on  the  constitutional  question. 
This  I  would  not  be  prepared  to  do,  however^ 
if  the  questions  decided  in  Carstens  v.  Pills- 
bury, 172  Cat  572,  158  Pac.  218,  and  Sturdl- 
vant  v.  Pillsbury,  172  Cal.  581,  158  Pac.  222, 
were  now  presented  for  the  first  time.  I 
dissented  in  those  cases  principally  for  the 
reason  that.  In  my  opinion,  the  grant  of  pow- 
er to  the  Legislature  (section  21,  art  20, 
Const)  authorized  that  body,  in  order  to 
more  fully  realize  the  fundamental  objects 
of  the  new  order  of  rights  and  liabilities, 
to  create  and  enforce  a  liability  against  the 
owner,  the  general  contractor,  and  the  sub- 
contractor as  well  as  the  immediate  em- 
ployer of  the  injured,  workman.  To  this 
view  I  still  adhere,  but  the  contrary  opin- 
ion having  become  the  settled-  law  of  the 
state,  I  think  the  decision  reached  herein 
must  be  accepted. 
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(180  Cal.  418) 

In  re  WALKER'S  ESTATE. 

WALKER  et  al.  v.  NASON. 

(L.  A.  No.  5854.) 

(Supreme  Court  of  California.   June  5,  1919.) 

1.  Appeal  and  Error  <8=>1067— Refusal  or 
Instruction— Harmless  Error. 

Though  appellant  was  entitled  to  a  specific 
instruction  on  an  issue,  yet  where  issue  waa 
easily  comprehended,  and  jury  could  not  have 
failed  to  understand  from  given  instruction  that 
verdict  would  go  for  appellant  if  they  found  is- 
sue in  his  favor,  refusal  of  specific  instruction 
was  not  prejudicial. 

2.  Bastards  «=>5— Legitimacy— Evidence  or 
Prior  Acts  or  Infidelity. 

That  wife  had  given  birth  to  an  illegitimate 
child  was  inadmissible  to  show  that  later  chil- 
dren were  illegitimate,  under  Civ.  Code,  |  194, 
as  to  children  born  within  10  months  after  dis- 
solution of  marriage  being  presumed  legitimate. 

3.  Bastards  «=»8  —  Legitimacy  —  Presump- 
tion. 

The  presumption  of  legitimacy  goes  at  least 
to  the  extent  that,  if  by  the  laws  of  nature  it 
is  possible  that  the  husband  is  the  father,  legiti- 
macy is  conclusively  presumed,  except  where 
husband  and  wife  are  white  and  the  child  a 
mulatto. 

4.  Appeal  and  Error  «=>1097(1)— Law  or 
Case— Conflict. 

Where  two  views  adopted  on  former  appeal 
are  in  direct  conflict,  neither  la  the  law  of  the 
case,  and  it  is  necessary  to  examine  the  question 
de  novo. 

5.  Bastards  <8=>5— Evidence  or  Noninter- 
coorse— Admissibility. 

The  English  rule  permitting  evidence  of  non- 
intercourse,  even  where  the  parties  are  cohabit- 
ing, is  not  the  rule  in  California,  in  view  of 
Code  Civ.  Proc.  1  1962,  subd.  5. 

6.  Bastards  <8=>5  —  Evidence  —  Admissibil- 
ity. 

It  is  always  permissible  to  show  that  it  was 
not  possible  by  the  laws  of  nature  for  the  hus- 
band to  be  the  father,  as  by  showing  impotency 
on  his  part,  want  of  intercourse  during  the 
possible  period  of  conception,  or  that  the  child 
is  of  a  race  and  color  such  that  it  could  not  have 
been  conceived  by  the  husband. 

7.  Bastards  «=>5  —  Witnesses  <8=»57  —  Evi- 
dence or  Nonintercourse— Admissibility. 

The  fact  'that  it  was  not  possible  by  the 
laws  of  nature  for  the  husband  to  be  the  father, 
where  that  fact  is  in  issue,  is  to  be  inquired 
into  in  the  same  manner  as  any  other  fact  which 
is  the  subject  of  judicial  inquiry,  and  any  com- 
petent evidence  relevant  to  the  question  is  ad- 
missible as  in  other  cases,  but  it  is  the  rule  in 
California,  as  in  many  jurisdictions,  that  neither 
the  husband  nor  the  wife  is  competent  to  testify 
to  lack  of  intercourse. 
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8.  Bastards  «=>6  —  Illegitimacy  —  Proof  - 
Sufficiency. 

Evidence  that  the  husband  could  not  by  the 
laws  of  nature  be  the  father,  as,  for  example, 
because  of  lack  of  intercourse  with  the  mother, 
is  not  required  to  be  such  as  to  prove  it  be- 
yond any  reasonable  doubt;  it  being  essential 
only  that  proof  be  clear  and  satisfactory. 

9.  Bastards  <*=>6  —  Legitimacy  —  Presump- 
tion-—General  Rule. 

-  The  rule  that  presumption  of  legitimacy  is 
conclusive,  if  it  were  possible  by  the  laws  of 
nature  for  the  husband  to  be  the  father,  does 
not  operate  to  change  the  general  rule  that  in 
civil  cases  the  issue  is  to  be  determined  upon 
the  preponderance  of  the  evidence. 

10.  Bastards  «=»5— Illegitimacy— Evidence 
—Admissibility. 

On  issue  of  illegitimacy,  court  did  not  err 
in  not  confining  the  evidence  to  a  showing  of 
want  of  opportunity  for  intercourse  between 
deceased  and  his  wife. 

1L  Appeal  and  Error  $=>1214— Decision  in 
Accordance  with  Mandate  or  Court  on 
Appeal— Review. 
Where  one  of  the  grounds  upon  which  a  sec- 
ond trial  waa  directed  waa  the  admission  of 
evidence  in  question,  error  cannot  be  predicated 
upon  its  rejection  by  the  trial  court,  regardless 
of  whether  ruling  is-  not,  in  the  present  judg- 
ment of  the  court  on  appeal,  reconcilable  with 
the  principle  underlying  other  rulings  in  the 
same  decision;  the  ruling  being  specific  and 
constituting  a  mandate  to  the  lower  court. 

12.  Bastards  <©=»3,  5  —  Legitimacy  —  Pre- 
sumption. 

On  issue  of  nonintercourse  by  husband,  evi- 
dence of  wife's  relation  with  other  men  is  whol- 
ly immaterial,  since  such  relation  may  have  ex- 
isted, and  yet,  if  intercourse  were  had  with 
husband  during  period  of  possible  •  conception, 
the  presumption  is  conclusive  that  the  children 
are  his. 

13.  Appeal  and  Error  <8=>1064(2)— Errone- 
ous Instruction— Harmless  Error. 

In  controversy  involving  question  whether 
two  children  were  the  children  of  deceased  and 
entitled  to  share  in  his  estate,  instruction  that 
interlocutory  decree  for  deceased  husband  in 
divorce  suit,  standing  alone,  waa  entitled  to 
little  weight,  while  clearly  an  instruction  on  the 
weight  of  evidence,  sold  not  prejudicial.  , 

14.  Bastards  <g=»6— Illegitimacy— Proof. 
Before  the  jury  can  find  that  the  children  in 

question  are  illegitimate,  they  must  find  on  clear 
and  satisfactory  proof  that  decedent,  alleged 
husband,  "could  not  be  their  father." 

15.  Executors  and  Administrators  <£=»33— 
Discharge  or  Administratrix  as  Affect- 
ing Jurisdiction. 

The  court  did  not  lose  jurisdiction  of  estate 
by  order  discharging  administratrix,  since  order 
waa  founded  and  conditioned  on  decree  of  dis- 
tribution, which,  when  vacated  on  appeal,  left 
the  matter  as  if  no  decree  had  been  made. 
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Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCorndck,  Judge. 

In  the  matter  of  the  estate  of  Cornelius 
Walker,  deceased.  Mabel  A.  Nason,  as  ad- 
ministratrix, filed  her  final  account  and  pe- 
tition for  distribution  to  her  as  the  only 
heir,  whereupon  Mrs.  Mabel  E.  Walker,  as 
guardian  of  her  two  sons,  filed  a  counter- 
petition  for  distribution.  From  a  decree  of 
distribution  rendered,  Nason  appeals.  Af- 
*  firmed. 

See,  also,  Nason  v.  Superior  Court  of  Los 
Angeles  County,  179,  P.  454. 

Geo.  M.  Harker,  of  Los  Angeles,  for  ap- 
pellant 

Schmidt  &  Biggins,  of  Los  Angeles,  for  re- 
spondent. 

OLNEY,  J.  The  decedent,  Cornelius 
Walker,  died  Intestate  November  20,  1913. 
He  left  surviving  him  as  his  only  heirs,  then 
in  being,  his  wife,  Mabel  E.  Walker,  and  a 
daughter  by  a  previous  marriage,  Mabel  A. 
Nason.  A  few  months  before  his  death — 
that  Is,  on  July  3,  1913— he  had  secured  an 
interlocutory  decree  of  divorce  from  his  wife 
on  the  ground  of  desertion.  He  had  also 
made  a  property  settlement  with  her,  where- 
by she  released  any  interest  in  his  estate, 
with  the  result  that  on  his  death  his  daugh- 
ter was  the  only  heir  then  in  being  who  was 
interested  in  the  estate. 

On  April  11,  1914,  something .  under  five 
months  after  the  decedent's  death  and  nine 
months  and  eight  days  after  the  interlocu- 
tory decree  of  divorce,  his  widow  gave  birth 
to  twin  sons,  who  were  named  Edwin  N. 
Walker  and  E.  Earl  Walker. 

On  the  death  of  Walker,  his  daughter  was 
appointed  administratrix  of  his  estate,  and 
something  more  than  a  year  later  filed  her 
final  account  as  such,  and  petitioned  that 
the  estate  be  distributed  to  her  as  the  only 
heir.  Thereupon  Mrs.  Walker,  as  the  guard- 
ian of  her  twin  sons  mentioned,  filed  a  coun- 
ter petition  for  distribution  of  the  estate 
equally  to  them  with  the  daughter,  as  being 
children  of  Walker.  To  this  petition  the 
daughter  filed  an  answer,  denying  that  the 
twins  were  the  children  of  Walker,  and  al- 
leging that  they  were  illegitimate. 

The  issue  of  legitimacy  so  presented  has 
been  tried  twice,  each  time  before  a  Jury. 
On  the  first  trial  the  Jury  found  the  children 
Illegitimate;  an  appeal  was  taken  on  their 
behalf,  and  a  new  trial  ordered  by  this  court 
for  errors  in  the  admission  of  evidence  and 
the  giving  of  Instructions.  Estate  of  Walk- 
er, 176  Cal.  402,  168  Pac.  689.  On  the  sec- 
ond trial  the  jury  found  the  children  legiti- 
mate, and  a  decree  of  distribution  was  made, 
based  upon  this  verdict.  From  this  decree 
the  present  appeal  is  prosecuted  by  the 
daughter,  Mrs.  Nason. 

On  the  first  appeal  it  was  held,  in  effect, 
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that  under  section  194  of  the  Civil  Code, 
providing  that  a  child  born  within  10 
months  after  the  dissolution  of  the  mar- 
riage of  the  mother  is  presumed  legitimate, 
the  children  here  involved  must  be  presum- 
ed legitimate,  and  that  this  presumption 
could  be  overcome  only  by  proper  and  suf- 
ficient evidence  showing  one  or  more  of 
three  alternatives,  namely:  Either  (1)  that 
the  husband  was  Impotent;  or  (2)  that  he 
was  entirely  absent  from  his  wife  during 
the  period  when  the  children  must  have  been 
begotten;  or  (3)  that  he  was  present  with  his 
wife  only  "under  such  circumstances  as  af- 
ford clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse." 

It  appeared  at  the  second  trial,  as  at  the . 
first,  that  Walker  was  not  entirely  absent 
from  his  wife  during  the  period  of  possible 
conception.  It  should,  in  fact,  be  noted  that 
Ms  wife  testified  to  acts  of  Intercourse  dur- 
ing this  period.  The  second  of  the  alterna- 
tives mentioned  was  therefore  not  present 
in  the  case,  and  the  trial  revolved  around 
the  other  two— the  questions  as  to  the  lm- 
potency  of  the  decedent,  and  as  to  his  hav- 
ing been  present  with  his  wife  only  "under 
such  circumstances  as  afford  clear  and  sat- 
isfactory proof  that  there  was  no  sexual  in- 
tercourse." 

[1]  The  serious  questions  on  this  appeal 
arise  in  connection  with  the  second  of  these 
two  last-mentioned  alternatives.  Before  dis- 
cussing them,  it  may-  he  well  to  dispose  of 
the  single  question  in  connection  with  the 
first— the  alleged  lmpotency  of  the  decedent. 
The  appellant  requested,  and  was  refused,  a 
concise  and  specific  instruction  that  if  the 
Jury  found  the  decedent  Impotent  their  ver- 
dict should  be  for  the  appellant  There  was 
evidence  sufficient  to  warrant  the  jury  in 
so  finding,  and  the  appellant  was  entitled 
to  have  the  issue  so  presented  submitted  to 
the  jury  by  a  direct  and  specific  instruction. 
It  was  covered  in  the  instructions  given,  but 
not  so  clearly  and  definitely  as  in  the  one 
requested.  The  question  involved,  however, 
is  one  so  easily  and  completely  appreciable 
by  a  jury  as  well  nigh  to  preclude  the  pos- 
sibility of  confusion  or  misunderstanding. 
The  jury  could  not  have  failed  to  under- 
stand from  the  instructions  given,  taken  in 
connection  with  the  whole  course  of  the  trial, 
both  that  they  were  to  pass  on  the  alleged 
lmpotency  of  the  decedent  and  also  that, 
if  they  found  him  impotent  their  verdict 
should  be  for  appellant  This,  after  all,  was 
the  only  purpose  of  the  particular  instruc- 
tion requested,  and,  that  purpose  being  ac- 
complished, it  cannot  be  said  that  the  re- 
fusal to  give  the  particular  instruction  re- 
quested was  prejudicial. 

Passing  now  to  the  questions  arising  in 
connection  with  the  second  alternative  in- 
volved here,  namely,  that  Walker  was  pres- 
ent with  his  wife  during  the  time  of  possible 
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conception  only  under  circumstances  "such 
as  afford  clear  and  satisfactory  proof  that 
there  was  no  sexual  intercourse,"  it  is  not 
clear  just  what  meaning  should  be  given 
to  the  decision  on  the  first  appeal.  There 
are  two  possible  views,  each  in  accordance 
with  a  rule  found  in  other  jurisdictions. 

The  first  of  these  is  that,  where  it  ap- 
pears that  the  husband  and  wife  have  met 
during  the  time  when  the  child  must  have 
been  begotten,  the  presumption  of  legitimacy 
can  be  overcome  only  by  it  being  made  to  ap- 
pear that  the  circumstances  under  which 
the  husband  and  wife  met  were  such  as  to 
afford  no  opportunity  for  sexual  intercourse, 
even  if  they  had  been  so  minded,  or,  putting 
.  it  conversely,  that,  if  they  met  under  cir- 
cumstances which  did  afford  such  opportuni- 
ty, it  is  conclusively  presumed  that  inter- 
course did  take  place,  and  the  child  legiti- 
mate, and  evidence  that  intercourse  did  not 
in  fact  take  place  is  not  admissible.  The 
second  possible  view  is  that,  even  though 
the  parties  met  under  circumstances  which 
afforded  an  opportunity  for  intercourse,  yet 
the  presumption  of  legitimacy  can  be  over- 
come by  showing  that  it  was  not  in  fact  in- 
dulged in,  and  evidence  showing,  or  tending 
to  show,  this  is  admissible. 

The  necessity  for  a  determination  as  be- 
tween these  two  possible  constructions  aris- 
es from  the  fact  that  if  the  first  construc- 
tion is  the  true  one,' and  therefore  the  law 
of  the  case,  it  is  practically  an  end  of  this 
appeal,  since  every  error  contended  for  by 
the  appellant  becomes  immaterial,  if  the 
evidence  should  have  been  confined  to  a 
showing  that  the  parties  met  only  under 
circumstances  which  did  not  afford  an  op- 
portunity for  intercourse.  There  was  prac- 
tically no  such  evidence,  although  it  did 
appear  that  the  parties  had  met.  The  cause 
was  not  tried  by  the  lower  court  on  that 
theory,  and  was  submitted  to  the  jury  on  a 
hypothesis  much  more  favorable  to  the  ap- 
pellant than  that  to  which  she  was  entitled, 
if  the  issue  and  the  evidence  should  have 
been  so  confined. 

In  support  of  the  view  that  the  evidence 
should  not  be  so  confined  is  the  ruling  on 
the  first  appeal  that  evidence  of  the  rela- 
tions between  the  parties,  and  of  their  hos- 
tile feelings  towards  each  other,  was  admissi- 
ble "as  tending  to  establish  a  relationship 
from  which,  depending  upon  other  circum- 
stances established  and  evidence  of  the  dis- 
position and  character  of  the  parties,  the 
Jury  might  fairly  draw  the  inference  that, 
notwithstanding  opportunity  therefor,  inter- 
course was  not  had  on  the  occasion  when 
the  husband  visited  his  wife."  For  the  pur- 
pose of  showing  such  relationship,  the  in- 
troduction in  evidence  of  the  interlocutory 
decree  of  divorce  was  approved,  as  was  also 
evidence  of  quarrels  between  the  parties,  of 
the  exchange  of  abusive  epithets  between 
them,  and  of  statements  on  the  part  of  the 


husband  indicating  feeling  against  his  wife. 
The  admission  of  such  evidence,  and  the 
ground  upon  which  its  admission  is  express- 
ly put,  cannot  be  reconciled  with  the  view 
that,  when  once  it  appears  that  the  parties 
have  met  under  circumstances  which  per- 
mitted intercourse  if  they  were  so  inclined, 
it  is  conclusively  presumed  that  it  took  place, 
and  that  the  evidence  must  be  confined  to 
showing  that  the  parties  did  not  meet  un- 
der such  circumstances. 

[2]  On  the  other  hand,  in  support  of  the- 
view  that  the  issue  and  the  evidence  should 
be  so  confined,  is  the  ruling  on  the  former 
appeal  that  evidence  was  not  admissible 
that  the  wife  had  given  birth  to  an  illegiti- 
mate child  on  February  1,  1913,  about  a 
month  prior  to  the  husband  commencing  his 
suit  for  divorce,  and  about  five  months  prior 
to  the  interlocutory  decree  and  the  period  of 
possible  conception  of  the  children  here  in- 
volved, and  that  this  fact  was  known  to 
the  husband.  Evidence  merely  that  the  wife 
had  given  birth  to  an  illegitimate  child  was 
clearly  inadmissible  under  either  rule,  or,  in 
fact,  under  any  rule.  Standing  alone,  it 
would  not  tend  to  show  that  the  husband 
did  not  have  intercourse  with  the  mother 
five  months  later,  and  If  such  intercourse 
was  had  the  presumption  that  the  children 
here  are  the  fruit  of  it  is  conclusive. 

[3]  There  is  no  (Joubt  but  that  the  pre- 
sumption of  legitimacy  goes  at  least  to  this 
extent:  That  if  it  appear  that  by  the  laws 
of  nature  it  is  possible  that  the  husband  is 
the  father  (that  is,  if  it  appears  that  the 
husband  had  intercourse  with  the  mother 
during  the  period  of  possible  conception), 
legitimacy  is  conclusively  presumed,  and  no 
guessing  or  weighing  of  probabilities  as  to 
paternity  because  of  relations  between  the 
mother  and  other  men  will  be  permitted. 
The  only  exception  to  this,  if  it  really  be  an 
exception,  is  where  it  is  clear  that,  although 
the  husband  had  intercourse  with  the  wife, 
yet  by  the  laws  of  nature  it  is  impossible 
for  him  to  have  been  the  father,  as,  for  in- 
stance, where  husband  and  wife  are  white 
and  the  child  a  mulatto.  But  when  the  evi- 
dence goes  further  than  merely  showing  a 
previous  illegitimate  birth  from  the  mother, 
and  shows  that  the  husband  knew  of  this 
fact,  it  is  not  possible  to  reconcile  its  exclu- 
sion with  a  rule  admitting  evidence  of  the 
relationship  and  feeling  between  the  parties 
to  rebut  any  inference  that  intercourse  took 
place  between  them  on  the  occasions  when 
they  met  It  is  difficult  to  conceive  of  any- 
thing which  would  more  profoundly  affect 
their  relations  than  the  knowledge  or  be- 
lief on  the  husband's  part  that  his  wife  had 
a  few  months  before  given  birth  to  a  child 
conceived  in  adultery. 

[4]  These  two  views  are  both  adopted  on 
the  former  appeal.  They  are  in  direct  con- 
flict, with  the  result  that  neither  is  the  law 
of  the  case  (Gage  v.  Downey,  94  Cal.  241, 
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29  Pac.  635),  and  It  Is  necessary  to  examine 
the  question  de  novo.  The  old  English  rule, 
at  least  as  generally  stated,  was  that  if  the 
husband  were  within  the  king's  dominion 
and  were  not  incapable  of  procreation,  the 
child  was  presumed  legitimate  regardless  of 
all  other  facte.  It  was  carried  to  ridiculous 
extremes: 


"Although  a  woman  has  issue  in  adultery, 
nevertheless,  by  the  common  law,  if  her  hus- 
band is  able  to  beget  children  and  is  within  the 
four  seas,  the  issue  is  not  regarded  as  bastard. 
And  this  presumption  is  so  strong  that  if  a 
feme  covert  goes  into  another  country  and  there 
takes  a  husband  and  has  issue  by  him,  the  first 
husband  being  within  the  four  seas,  the  Issue 
is  a  mulier;  but  it  Is  otherwise  if  the  baron 
be  over  the  seas."  (4  Viner,  Abr.  Bastard,  A, 
2,  p.  216.)  v 

In  modern  times  this  harsh  rule,  like  oth- 
er similar  rules  of  the  common  law,  has 
been  much  modified,  so  that  In  general  the 
actual  fact  may  be  examined  into  and  the 
question  not  determined  by  formal  rules. 

Much  the  same  change  is  apparently 
found  in  the'  Roman  law.  In  the  very  inter- 
esting preface  by  Denis  Le  Marchant  to  his 
report  published  in  1828  of  the  Gardner 
Peerage  Case,  p.  xiil,  it  is  said:  , 

"The  earliest  authority  on  this  subject  to 
which  we  can  safely  refer  is  contained  in  the 
Digest,  from  whence  it  has  descended  into  most 
of  the  Codes  of  modern  Europe.  The  same  defi- 
nition of  legitimacy,  though  expressed  in  differ- 
ent terms,  is  given  by  two  of  the  great  Roman 
jurists.  Paulus  declares  'marriage  to  be  proof 
of  paternity,'  whilst  according  to  Ulpian  'the 
issue  of  a  man  and  his  wife  are  legitimate.' 
This  definition  did  not  originate  with  either  of 
the  writers  by  whom  it  is  recorded.  It  probably 
was  of  great  antiquity ;  for  Julianus,  who  pre- 
ceded them  by  more  than  a  century,  tacitly  ad- 
mits it,  by  determining  it  to  be  inapplicable  to 
cases  of  nonaccess  between  a  husband  and  wife ; 
'so  that,  although  a  husband  who  lived  constant- 
ly with  his  wife  should  not  be  allowed  to  with- 
hold his  recognition  of  her  child,  yet  where  he 
had  been  very  long  absent  from  her,  and  she 
had  borne  a  child  during  such  absence,  the  law 
pronounced  the  child  not  to  be  his.*  Scsevola 
and  Ulpian  admitted  this  doctrine,  but  consider- 
ing the  presumption  In  favor  of 'legitimacy  to 
be  still  too  strong,  they  allowed  not  only  the 
fact  of  access,  but  of  sexual  intercourse,  to  be 
disputed  ;  and  if  it  could  be  satisfactorily  estab- 
lished that  either  from  intervening  Infirmity,  or 
from  any  other  cause,  no  sexual  intercourse  be- 
tween husband  and  wife  had  taken  place,  or  if 
the  husband  had  been  in  such  a  state  of  health 
as  disqualified  him  from  generating,  the  child 
who  might  have  been  born  under  these  circum- 
stances in  the  bouse  of  the  husband,  notwith- 
standing the  publicity  of  its  birth,  was  not  the 
child  of  the  husband.'  The  causes  of  adulterine 
bastardy  were  thus  reduced  to  two,  the  impo- 
tence of  the  husband  and  the  absence  of  sexual 
intercourse  between  the  husband  and  wife  when 
the  period  of  the  wife's  gestation  commenced." 

The  matter  of  the  presumptions  In  cases 
of  alleged  adulterine  bastardy  came  up  in 


England  In  1811  for  elaborate  discussion  In 
the  Banbury  Peerage  Case,  reported  in  the 
appendix  (page  389)  to  Le  Marchant's  re- 
port of  the  Gardner  Case  just  mentioned. 
William,  Earl  of  Banbury,  had  died  In  1632, 
supposedly  childless,  but  in  1661  one  Nich- 
olas laid  claim  to  the  dignity  of  the  earl- 
dom, as  the  earl's  son.  From  that  time  on 
the  matter  had  been  one  of  frequently  re- 
curring dispute.  The  evidence  showed  clear- 
ly that  Nicholas  was  the  son  of  the  earl's 
wife.  He  was  born  about  a  year  before  the 
earl's  death.  The  earl  at  the  time  was  80 
years  of  age,  while  his  wife  was  much 
younger.  They  had  been  married  for  some 
21  years  without  fruition  of  the  marriage. 
The  birth  of  Nicholas — or  at  least  the  fact 
that  Lady  Banbury  was  his  mother- — was 
apparently  unknown  to  the  eafl.  There  was 
much  evidence  which  made  it  fairly  certain 
that  Nicholas  was,  in  fact,  not  the  son  of  the 
earl,  but  of  one  Lord  Vaux.  Under  these 
circumstances  the  committee  of  the  House 
of  Lords  proposed  several  questions  to  the 
judges,  and,  among  others,  the  question 
(page  430)  whether  the  presumption  of  legit- 
imacy could  "be  lawfully  rebutted  by  evi- 
dence that  such  access  did  not  take  place 
between  the  husband  and  wife  as  by  the  faw 
of  nature  is  necessary  to  admit  the  husband 
to  be  the  father  of  the  child."  The  answer 
to  this  question  and  further  questions  to  the 
judges  which  followed,  together  with  their 
answers,  are  thus  reported  (pages  433-436): 

"The  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas  (Sir  James  Mansfield),  having 
conferred  with  his  brethren,  informed  the  com- 
mittee that  they  were  unanimously  of  opinion: 
'That  the  presumption  of  legitimacy  arising  from 
the  birth  of  a  child  during  wedlock,  the  husband 
and  wife  not  being  proved  to  be  impotent,  and 
having  opportunities  of  access  to  each  other, 
during  the  period  in  which  a  child  could  be  be- 
gotten and  born  in  the  course  of  nature,  may  be 
rebutted  by  circumstances  inducing  a  contrary 
presumption.' 

"The  following  question  was  then  put  to  the 
judges:  'Whether  the  fact  of  the  birth  of  a 
child  from  a  woman  united  to  a  man  by  lawful 
wedlock,  be  always,  or  be  not  always  by  the 
law  of  England  prima  facie  evidence  that  such 
child  is  legitimate;  and  whether,  in  every  case 
in  which  there  is  prima  facie  evidence  of  any 
right  existing  in  any  person,  the  onus  proband! 
be  always,  or  be  not  always,  upon  the  person  or 
party  calling  such  right  in  question;  whether 
such  prima  facie  evidence  of  legitimacy  may 
always,  or  may  not  always,  be  lawfully  rebutted 
by  satisfactory  evidence  that  such  access  did 
not  take  place  between  the  husband  and  wife 
as  by  the  laws  of  nature  is  necessary  in  order 
for  the  man  to  be  in  fact  the  father  of  the 
child;  whether  the  physical  fact  of  impotency, 
or  of  nonaccess,  or  of  nongenerating  access  (as 
the  case  may  be)  may  always  be  lawfully  proved, 
and  can  only  be  lawfully  proved  by  means  of 
such  legal  evidence  as  is  strictly  admissible  in 
every  other  case,  in  which  it  is  necessary  by 
the  laws  of  England  that  a  physical  fact  be 
proved.' 


Digitized  by 


796 


181  PACIFIC  REPORTER 


CCtl 


"The  following  question  was  also  proposed  to 
the  judges:  'Whether  evidence  may  be  received 
and  acted  upon  to  bastardise  a  child  born  in 
wedlock,  after  proof  given  of  such  access  of  the 
husband  and  wife,  by  which,  according  to  the 
laws  of  nature,  he  might  be  the  father  of  such 
child;  the  husband  not  being  impotent,  except 
such  proof  as  goes  to  negative  the  fact  of  gen- 
erating access?'  'Whether  such  proof  must  not 
be  regulated  by  the  same  principles  as  are  ap- 
plicable to  the  legal  establishment  of  any  other 
fact?'  To  which  the  judges  answered:  'That 
after  proof  given  of  such  access  of  the  husband 
and  wife,  by  which,  according  to  the  laws  of 
nature,  be  might  be  the  father  of  the  child  (by 
which  they  understood  proof  of  sexual  inter- 
course between  them),  no  evidence  could  be  re- 
ceived, except  it  tended  to  falsify  the  proof  that 
such  intercourse  had  taken  place,  such  proof 
must  be  regulated  by  the  same  principles  as 
were  applicable  to  the  establishment  of  any  oth- 
er fact.' 

"Afterwards,  the  following  questions  were  put 
to  the  judges:  '(1)  Whether,  in  every  case  where 
a  child  is  born  in  lawful  wedlock,  sexual  inter- 
course is  not  by  law  presumed  to  have  taken 
place  after  the  marriage,  between  the  husband 
and  wife  (the  husband  not  being  proved  to  be 
separated  from  her  by  sentence  of  divorce), 
until  the  contrary  is  proved  by  evidence  suffi- 
cient to  establish  the  fact  of  such  nonaccess, 
as  negatives  such  presumption  of  sexual  inter- 
course, within  the  period  when,  according  to  the 
laws  of  nature,  he  might  be  the  father  of  such 
child?  (2)  Whether  the  legitimacy  of  a  child 
born  in  lawful  wedlock  (the  husband  not  being 
proved  to  be  separated  from  his  wife  by  sen- 
tence of  divorce)  can  be  legally  resisted,  by  the 
proof  of  any  other  facts  or  circumstances  than 
such  as  are. sufficient  to  establish  the  fact  of 
nonaccess  during  the  period  within  which  the 
husband,  by  the  laws  of  nature,  might  be  the 
father  of  such  child;  and  whether  any  other 
question  but  such  nonaccess  can  be  legally  left 
to  a  jury,  upon  a  trial,  in  the  courts  of  law, 
to  repel  the  presumption  of  the  legitimacy  of  a 
child  so  circumstanced?' 

"The  Lord  Chief  Justice  of  the  Court  of  Com- 
mon Pleas  delivered  the  unanimous  opinion  of 
the  judges  as  follows:  '(1)  That  in  every  case 
where  a  child  is  born  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  sexual  intercourse  is  pre- 
sumed to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  is  encountered 
by  such  evidence  as  proves,  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that 
such  sexual  intercourse  did  not  take  place  at 
any  time,  when  by  such  intercourse  the  husband 
could,  according  to  the  laws  of  nature,  be  the 
father  of  such  child.  (2)  That  the  presumption 
of  the  legitimacy  of  a  child  born  in  lawful  wed- 
lock, the  husband  not  being  separated  .from  his 
wife  by  a  sentence  of  divorce,  can  only  be  legally 
resisted-  by  evidence  of  such  facts  or  circum- 
stances as  are  sufficient  to  prove,  to  the  satis- 
faction of  those  who  are  to  decide  the  question, 
that  such  sexual  intercourse  did  not  take  place 
between  the  husband  and  the  wife  at  any  time 
when,  by  such  intercourse,  the  husband  could, 
by  the  laws  of  nature,  be  the  father  of  such 
child.  Where  the  legitimacy  of  a  child  in  such  a 
case  is  disputed,  on  the  ground  that  the  husband 
was  not  the  father  of  such  child,  the  question 


to  be  left  to  the  jury  is  whether  the  husband 
was  the  father  of  such  child;  and  the  evidence 
to  prove  that  he  was  not  the  father  must  be  of 
such  facts  and  circumstances  as  are  sufficient 
to  prove,  to  the  satisfaction  of  a  jury,  that  no 
sexual  intercourse  took  place  between  the  hus- 
band and  wife  at  any  time,  when,  by  such  in- 
tercourse, the  husband,  by  the  laws  of  nature, 
could  be  the  father  of  such  child.  The  non- 
existence of  sexual  intercourse  is  generally  ex- 
pressed by  the  words  "nonaccess  of  the  husband 
to  the  wife";  and  we  understand  those  expres- 
sions, as  applied  to  the  present  question,  as 
meaning  the  same  thing,  because,  in  one  sense 
of  the  word  "access,"  the  husband  may  be  said 
to  have  access  to  his  wife,  as  being  in  the  same 
place,  or  the  same  house,  and  yet,  under  such 
circumstances  as,  instead  of  proving,  tend  to 
disprove  that  any  sexual  intercourse  took  place 
between  them.'" 

For  the  purposes  of  the  present  discussion 
two  points  in  connection  with  these  questions 
and  answers  arc  to  be  particularly  noted: 
First,  It  was  declared  specifically  that,  al- 
though the  husband  and  wife  might  have  had 
opportunities  for  access  to  each  other,  yet 
evidence  was  admissible  to  rebut  any  infer- 
ence from  this  that  they  did  in  fact  have  it; 
second,  that  the  word  "access"  is  used  in  the 
sense  of  sexual  intercourse.  The  Importance 
of  this  second  point  lies  in  the  fact  that  there 
has  been  confusion  as  to  the  meaning  of  the 
word  in  this  connection.  It  has  been  assum- 
ed that  it  meant  only  "access"  in  the  sense 
that  the  husband  saw  or  visited  his  wife- 
had  "access"  to  her  presence.  It  Is  largely 
from  this  misunderstanding  of  the  sense  in 
which  this  particular  word  was  used  that  the 
impression  has  arisen  that  when  "access"  by 
the  husband  to  the  wife,  in  the  sense  of  their 
meeting  so  as  to  afford  an  opportunity  for 
sexual  intercourse,  is  shown,  the  matter  Is 
concluded,  and  proof  that  intercourse  did  not 
take  place  Is  not  admissible.  An  instance  of 
this  confusion  is  Bury  v.  Phil  pot,  2  My.  k 
K.  349,  39  Eng.  Rep.  Full  Reprint,  977,  de- 
cided In  1834  and  frequently  cited,  wherein 
the  Master  of  the  Rolls,  Sir  John  Leach,  de- 
clared: 

"Access  is  such  access  as  affords  opportunity 
of  sexual  intercourse;  and  where  the  fact  of 
such  access  between  husband  and  wife  within 
a  period  capable  of  raising  the  legal  inference 
as  to  the  legitimacy  of  an  after-born  child  is 
not  disputed,  probabilities  can  have  no  weight; 
and  a  case  onght  never  to  be  sent  to  a  jury-" 

Upon  the  delivery  in  the  Banbury  Case  of 
the  answers  quoted.  Lord  Redesdale  (page 
436),  Lord  Ellen  borough  (page  456)  and  Lord 
Eldon  (page  484)  delivered  opinions  following 
the  rules  contained  in  the  answers  and  hold- 
ing that  Nicholas  was  illegitimate.  'Lord  Er- 
skine  (page  464)  delivered  an  opinion  to  the 
contrary,  maintaining  that  the  presumption 
of  legitimacy  could  be  overcome  only  by  proof 
of  nonaccess  in  the  sense  of  a  lack  of  oppor- 
tunity for  sexual  intercourse.  The  commit- . 
tee  then  divided;  the  majority  presenting  a 
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report  against  the  claimant,  a  descendant  of 
Nicholas,  which  was  adopted  by  the  House. 

The  answers  to  the  questions  so  propound- 
ed have  ever  since  been  followed  as  the  law 
of  England,  notwithstanding  Bury  v.  Phil  pot, 
supra.  Thus  In  the  leading  case  of  Hargrave 
v.  Hargrave,  9  Beav.  552,  50  Eng.  Rep.  Full 
Reprint,  457,  from  which  the  language  quoted 
on  the  first  appeal  in  this  case  as  stating  the 
general  principles  applicable  Is  taken,  Lord 
Langdale  said: 

"In  the  course  of  the  Investigation  I  appre- 
hend that  evidence  of  every  kind,  direct  or 
presumptive,  may  be  adduced,  for  the  purpose 
of  showing  the  absence  of  sexual  intercourse, 
which,  in  cases  where  there  has  been  some 
society,  intercourse,  or  access,  has  been  called 
nongenerating  access.  We  have  therefore  to  at- 
tend to  the  conduct  and  the  feelings,  as  evi- 
denced by  the  conduct  of  the  parties  towards 
each  other  and  the  offspring,  and  even  to  the 
declarations  accompanying  acts,  which  are  prop- 
erly evidence.  Such  circumstances  are  of  no 
avail  against  proper  evidence  of  generating  ac- 
cess; but  they  may  have  weight,  when  the  ef- 
fect of  that  evidence  is  doubtful." 

See,  also,  Morris  v.  Davies,  5  CI.  ft  Pin. 
163;  Cope  v.  Cope,  5  Car  ft  P.  604,  24  Eng. 
O.  L.  730;  Reg.  v.  Mansfield,  1  G.  ft  D.  7, 
1  Q.  B.  444;  Gordon  v.  Gordon,  [1903]  Pr. 
Dlv.  141. 

Any  detailed  consideration  of  the  Ameri- 
can cases  is  unnecessary,  for  they,  like  the 
subsequent  English  cases,  In  the  main  look 
bock  to  the  Banbury  Peerage  Case  and  Har- 
grave v.  Hargrave,  supra,  in  order  to  deter- 
mine the  rule  of  the  common  law,  and  the 
differences  between  the  American  cases  are 
largely  due  to  a  misinterpretation  of  one  or 
the  other  of  these  two  leading  English  cases. 
See,  for  an  Instance,  Scanlon  v.  Walshe,  81 
Md.  118,  130,  131,  31  AtL  498,  48  Am.  St 
Rep.  488.  The  result  of  the  American  deci- 
sion*! is  thus  stated  and  correctly,  in  8  Rul. 
C.  Ia  728: 

"But  there  Is  considerable  conflict  of  author- 
ity on  the  question  whether  opportunity  of  sex- 
ual intercourse  between  them  (husband  and 
wife)  must  be  shown  to  have  been  impossible 
to  rebut  the  presumption  (of  legitimacy).  There 
are  authorities  which  take  the  position  that  the 
question  to  be  presented  to  the  jury  in  a  case  of 
this  character  is  not  whether  the  mother  of  the 
child  and  her  husband  did  or  did  not  bave  sex- 
ual intercourse  at  or  about  the  time  the  wife 
became  pregnant,  but  whether  the  opportunity 
for  sexual  intercourse  by  any  possibility  present- 
ed itself  to  them.  If  it  did,  then,  unless  im- 
potency  can  be  shown,  the  presumption  of  legiti- 
macy is  conclusive.  On  the  other  band,  accord- 
ing to  this  view,  if  the  opportunity  could  not 
by  any  possibility  have  presented  itself  to  them 
then  the  presumption  is  rebutted.  The  author- 
ities which  take  these  views  are  in  the  minority ; 
the  great  weight  of  authority  being  to  the  effect 
that  access— that  Is,  an  opportunity  for  sexual 
intercourse— need  not  be  shown  to  have  been 
impossible,  and  that,  where  an  opportunity  for 
sexual  intercourse  is  shown,  the  presumption  fa- 


voring legitimacy,  while  very  strong,  is  not 
conclusive,  and  may  be  rebutted  by  showing  that 
intercourse  did  not  in  fact  take  place." 

[5,6]  The  English  rule  would  seem  to  go 
so  far  as  to  permit  evidence  of  nonlnter- 
eourse  even  where  the  parties  are  cohabit- 
ing; L  e.,  living  together  In  the  same  house 
or  apartments.  Such  Is  not  the  rule  In  this 
state.  Section  1962,  subd.  5,  Code  Civ.  Proc. ; 
Estate  of  Mills,  137  Col.  298,  70  Pac.  91,  92 
Am.  St  Rep.  175.  But  with  this  statutory 
exception  the  true  rule  In  America,  as  well 
as  England,  Is,  we  believe,  that  If  it  Is  pos- 
sible by  the  laws  of  nature  for  the  husband 
to  be  the  father  (that  Is, -If  there  was  coition 
and  no  Impotency),  no  Inquiry  will  be  permit- 
ted Into  the  probabilities  of  the  case  one  way 
or  the  other,  but  the  presumption  of  legiti- 
macy Is  conclusive;  and,  on  the  other  hand, 
it  is  always  permitted  to  show  that  It  was 
not  possible  by  the  laws  of  nature  for  the 
husband  to  be  the  father,  as  by  showing  Im- 
potency on  his  pari,  want  of  intercourse  dur- 
ing the  possible  period  of  conception,  or  that 
the  child  Is  of  a  race  or  color  such  that  it 
could  not  have  been  conceived  by  the  hus- 
band. 

[7]  The  fact  that  It  was  not  possible  by 
the  laws  of  nature  for  the  husband  to  be  the 
father,  where  that  fact  Is  in  issue,  is  to  be 
Inquired  Into  in  the  same  manner  as  any  oth- 
er fact  which  is  the  subject  of  judicial  in- 
quiry, and  any  competent  evidence  relevant 
to  the  question  Is  admissible  as  in  other  cas- 
es; It  being  the  rule,  however,  In  California, 
as  in  many  jurisdictions,  that  neither  the 
husband  nor  the  wife  is  competent  to  testify 
to  lack  of  Intercourse.  Estate  of  Mills,  supra. 

[8, 9]  It  should  perhaps  be  noted  that 
when  it  is  said  that  the  presumption  of  legit- 
imacy is  conclusive  If  it  were  possible  by  the 
laws  of  nature  for  the  husband  to  be  the 
father,  It  is  not  meant  that  the  proof  of  the 
fact  of  such  impossibility  must  itself  be  be- 
yond possibility  of  doubt.  The  two  things 
are  very  different  The  fact  to  be  proven  Is 
that  the  husband  could  not  by  the  lows  of 
nature  be  the  father,  as,  for  example,  be- 
cause of  lack  of  Intercourse  with  the  mother. 
The  evidence  of  that  fact  is  not  required  to 
be  such  as  to  prove  it  beyond  any  possibility 
of  doubt  A  jury  would  be  justified  In  find- 
ing a  lack  of  intercourse,  with  the  conse- 
quence that  it  was  impossible  that  the  hus- 
band be  the  father  upon- evidence  which  did 
not  show  such  lack  beyond  possibility  of 
question.  The  presumption  of  legitimacy  is 
strong,  and  the  proof  of  Impotency  or  non- 
Intercourse  must  be  clear  and  satisfactory, 
but  this  is  all.  The  presumption  does  not 
operate  to  change  the  general  rule  that  in 
civil  cases  the  Issue  Is  to  be  determined  upon 
the  preponderance  of  evidence,  but,  like  other 
presumptions,  operates  under  and  beneath 
that  rule. 

[10]  It  remains  to  apply  the  foregoing 
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views  to  the  particular  case.  It  la  apparent 
at  once  that  the  action  of  the  lower  court  In 
not  confining  the  evidence  to  a  showing  of 
want  of  opportunity  for  Intercourse  between 
Walker  and  his  wife  was  correct,  and  that 
errors  complained  of  by  appellant  must  be 
judged  on  the  basis  that  although  such  op- 
portunity did  appear,  yet  evidence  to  the 
point  that  Intercourse  during  the  critical  pe- 
riod did  not  take  place  was  admissible,  and 
the  question  of  whether  it  did  or  did  not  was 
the  real  question  to  be  submitted  to  and  de- 
cided by  the  Jury. 

[11]  Of  the  rulings  of  the  lower  court  com- 
plained of,  the  most  prejudicial  to  the  appel- 
lant was  the  rejection  of  evidence,  both  di- 
rect and  on  cross-examination,  that  Mrs. 
Walker  had  given  birth  to  an  illegitimate 
child  some  five  months  before  Walker  must 
have  had  Intercourse  with  her,  If  the  children 
here  Involved  are  really  his,  and  that  Walker 
knew  of  this  fact  Such  evidence,  if  admit- 
ted, might  well  have  resulted  in  a  different 
verdict  The  matter,  however,  is  concluded 
by  the  decision  of  this  court  on  the  former 
appeal.  One  of  the  grounds,  if  not  the  prin- 
cipal ground,  upon  which  a  second  trial  was 
directed,  was  the  admission  of  this  very  evi- 
dence at  the  first  trial.  It  is  true,  as  we  have 
said,  that  such  ruling  was  not  in  our  pres- 
ent judgment  reconcilable  with  the  principle 
underlying  other  rulings  In  the  same  deci- 
sion, nor  with  the  true  rule  applicable  in 
such  cases.  But  whatever  may  be  said  as 
to  the  reasons  for  it,  the  ruling  Itself  is  spe- 
cific, and  constituted  a  mandate  to  the  low- 
er court  which  It  was  bound  to  follow.  Error 
cannot  be  predicated  upon  the  action  of  the 
lower  court  in  so  doing.  The  ruling  is  the 
law  of  the  case,  and  does  not  come  within 
the  principle  of  Gage  v.  Downey,  supra. 

[12]  Complaint  is  made  that  the  trial 
court  refused  to  permit  evidence  as  to  who 
was  the  father  of  the  twins  other  than  Walk- 
er, and  at  the  same  time  refused  to  instruct 
the  jury  that  it  was  not  necessary  for  them 
to  find  who  the  father  was,  if  Walker  was 
not  But  It  is  clear  from  what  has  been  said 
that  the  evidence  was  properly  confined  to 
proving  nonintercourse  by  the  husband.  On 
that  issue  evidence  of  relations  by  the  wife 
with  another  man  or  other  men  is  wholly  im- 
material. Such  relations  may  have  existed, 
and  yet,  If  intercourse  were  had  with  the 
husband  during  the  period  of  possible  con- 
ception, the  presumption  is  conclusive  that 
the  children  are  his.  As  to  the  refusal  to 
charge  the  jury  that  they  need  not  find  who 
the  father  was,  if  Walker  was  not  the  jury 
were  explicitly  instructed  that  the  only  ques- 
tion for  them  to  determine  was  whether  the 
children  were  the  children  of  Walker.  The 
Instructions  given  and  the  whole  course  of 
the  trial  make  It  plain  that  the  Jury  could 
not  have  been  misled  on  this  point  or  have 
conceived  it  their  duty  to  find  Walker  to  be 
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the  father  unless  they  could  determine  the 
identity  of  the  man  who  was. 

The  lower  court  several  times  charged  the 
jury  that  the  presumption  of  legitimacy  could 
be  overcome  only  by  "clear  and  satisfactory" 
evidence,  to  which  was  added  on  one  occa- 
sion the  adjective  "convincing"  and  on  an- 
other the  adjective  "certain,"  and  the  giving 
of  such  instructions  is  assigned  as  error; 
that  the  presumption  of  legitimacy  can  be 
overcome  only  by  clear  and  satisfactory 
proof  is  the  law.  If  It  were  intended  by 
the  adjectives  "certain"  and  "convincing"  to 
instruct  the  jury  that  the  proof  must  go  be- 
yond a  reasonable  doubt  and  change  the 
rule  that  civil  cases  are  to  be  determined  up- 
on the  preponderance  of  evidence  the  instruc- 
tion was  incorrect  It  does  not  however,  ad- 
mit of  this  interpretation.  The  jury  was 
expressly  instructed  that  they  were  to  deter- 
mine the  issue  by  a  preponderance  of  evi- 
dence and  the  context  of  the  instructions  con- 
taining the  adjectives  in  question  makes  It 
plain  that  they  were  used  in  the  same  sense 
as  "clear  and  satisfactory,"  and  must  have 
been  so  understood. 

The  trial  court  charged  the  jury  with  rela- 
tion to  the  decree  of  Interlocutory  divorce 
as  follows: 

"The  interlocutory  decree  was  admissible, 
among  other  things,  as  tending  to  establish  a 
relationship  from  which,  depending  upon  other 
circumstances  proved  and  evidence  of  the  dis- 
position and  character  of  the  parties,  from  which 
(sic)  you  might  fairly  draw  the  inference  that, 
notwithstanding  opportunity  therefor,  sexual  in- 
tercourse' was  not  had  on  the  occasions  when 
the  husband  visited  the  wife.  Nevertheless, 
standing  alone,  such  decree  is-  entitled  to  little 
weight.  It  did  not  dissolve  nor  affect  the  rela- 
tionship of  husband  and  wife.  It  was  merely  a 
judicial  determination  that  at  the  time  the  chil- 
dren were  begotten  the  wife  was  not  living 
with  her  husband;  that  is,  dwelling  in  the  same 
house  with  him  as  his  wife." 

[1S]  The  portion  of  this  instruction  as  to 
the  little  weight  to  be  given  to  the  fact  of  an 
Interlocutory  decree  between  the  parties  is 
clearly  an  instruction  as  to  the  weight  of  evi- 
dence, and  under  our  constitutional  prohibi- 
tion of  such  instructions  its  giving  was  error. 
It  is  true  that  the  instruction  is  in  almost 
the  exact  language  used  by  this  court  on  the 
former  appeal  In  commenting  on  the  inter- 
locutory decree.  But  the  views  of  an  appel- 
late court  on  the  weight  of  evidence  are  no 
more  the  proper  subject  of  a  charge  to  the 
jury  than  similar  views  of  the  trial  court 
If  we  could  bring  ourselves  to  believe  that 
possibly  this  instruction  had  had  any  effect 
on  the  jury  we  would  send  the  cause  back 
for  a  new  trial  without  hesitation.  But  we 
cannot  bring  ourselves  so  to  believe. 

The  material  point  of  the  Interlocutory  de- 
cree was  that  It  suspended  marital  rights 
and  obligations  and  the  usual  incidents  of 
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the  marital  relation,  and  destroyed  any  in- 
ference or  presumption  from  the  fact  of  mar- 
riage that  the  parties  were  living  together 
or  having  intercourse.  But  there  could  have 
been  no  mistake  in  the  minds  of  the  jury 
upon  this  point  They  were  charged,  prob- 
ably more  favorably  to  the  appellant  than 
the  strict  rule  would  warrant,  that  there  was 
an  actual  presumption  of  law  arising  from 
the  interlocutory  decree  that  the  parties  did 
not  cohabit,  which  presumption  had  to  be 
overcome  by  evidence,  and  that  in  the  ab- 
sence of  a  reconciliation  between  them  co- 
habitation would  be  an  act  essentially  im- 
moral, and  there  was  a  presumption  of  law 
that  an  immoral  act  is  not  indulged  in.  Such 
instructions  must  have  made  it  clear  to  the 
jury  just  what  the  effect  of  the  interlocutory 
decree  was,  and  just  what  part  it  could 
properly  play  in  enabling  them  to  deter- 
mine the  final  question  of  fact  submitted  to 
them:  Did  or  did  not  Walker  have  inter- 
course with  his  wife  during  the  period  of 
possible  conception  of  the  children  here  in- 
volved? In  view  of  this,  it  is  not  possible 
to  say  that  the  single  sentence  with  regard 
to  the  weight  to  be  given  the  interlocutory 
decree,  standing  alone,  was  prejudicial. 

[14]  The  appellant  also  complains  that  the 
Jury  were  instructed  that,  before  they  could 
find  the  children  illegitimate,  they  must  find 
on  clear  and  satisfactory  proof  that  "Walker 
could  not  be  their  father."  But  such  in- 
struction, as  we  have  seen,  is  a  correct  state- 
ment of  the  law.  Counsel  has  confused  the 
proving  by  a  preponderance  of  evidence  that 
the  husband  could  not  possibly  be  the  father 
(as  to  which  the  jury  was  accurately  charg- 
ed) with  proving  beyond  a  doubt  that  he 
could  not  be.  This  matter  we  have  already 
discussed. 

The  foregoing  are  the  more  serious  conten- 
tions of  appellant  with  respect  to  the  evi- 
dence and  the  instructions.  There  are  Quite 
a  number  of  others,  but  their  discussion 
would  not  be  helpful,  and  would  still  further 
lengthen  this  already  long  opinion.  Suffice 
it  to  say  that  the  facts  of  this  case  are 
such  that  we  have  examined  the  record  care- 
fully, with  a  view  to  ascertaining  if  there 
were  any  respect  in  which  it  could  be  fairly 
said  that  the  Jury  might  have  been  misled 
or  confused,  and  that  we  have  found  none. 
Much  might  be  said  in  regard  to  the  weight 
of  evidence,  but  that  was  a  matter  solely  for 
the  trial  court,  on  a  motion  for  a  new  trial. 

The  appellant  also  complains  of  alleged 
misconduct  at  the  trial  by  opposing  counsel 


We  find  no  basis  for  such  complaint.  The 
particular  conduct  most  relied  on  is  certain 
remarks  to  the  jury  in  the  course  of  argu- 
ment But  the  making  of  such  remarks  is 
denied  by  opposing  counsel,  they  were  not 
assigned  as  misconduct  at  the  time,  and  they 
were  urged  before  the  lower  court  on  a  mo- 
tion for  a  new  trial,  and  a  new  trial  de- 
nied. The  trial  court  was  in  a  better  posi- 
tion to  pass  on  the  merits  of  such  a  com- 
plaint and  was  also  much  freer  to  act  than 
an  appellate  court,  if  the  trial  seemed  to 
It  in  any  respect  unfair. 

The  last  pojnt  made  by  appellant  is  that 
the  court  did  not  have  jurisdiction  to  make 
the  decree  of  distribution  appealed  from; 
that  it  had  jurisdiction  only  to  preside  at 
the  trial  "and  issue  judgment  on  the  verdict'* 
whatever  may  be  meant  by  that  Now  the 
issue  tried  was  an  issue  made  by  the  peti- 
tions for  distribution  and  the  answers  there- 
to. The  trial  having  determined  the  issue, 
the  decree  followed  as  of  course.  The  point 
apparently  relied  on  to  sustain  the  appel- 
lant's position  is  that  pending  the  first  ap- 
peal, and  while  the  first  decree  of  distribu- 
tion was  in  effect,  the  appellant,  being  the 
administratrix  of  the  estate,  as  such  admin- 
istratrix delivered  to  herself  as  the  only 
distributee  under  the  decree  all  the  property 
of  the  estate,  and  then  had  herself  discharg- 
ed as  administratrix.  All  that  this  really 
means  is  that  the  first  decree  of  distribu- 
tion, under  which  the  appellant  received  the 
property,  having  been  vacated,  the  appellant 
now  has  property  to  which  she  is  not  en- 
titled and  for  which  she  must  account  Hey- 
denfeldt  v.  Superior  Court,  117  CaL  348,  49 
Pac.  210;  Ash  ton  v.  Heydenfeldt  124  Cal. 
14,  66  Pac.  624;  Ash  ton  v.  Heydenfeldt  127 
Cal.  442,  69  Pac  769;  Ashton  v.  Heggerty, 
180  CaL  616,  62  Pac.  934;  Ashton  v.  Zella, 
etc,  Co.,  134  Cal.  408,  66  Pac  494. 

It  cannot  affect  the  right  of  the  minor 
children  to  have  a  decree  distributing  to 
them  their  part  of  the  estate  upon  the  is- 
sue as  to  their  heirship  being  determined 
in  their  favor. 

[15]  The  court  did  not  lose  jurisdiction  of 
the  estate  by  the  order  discharging  the  ad- 
ministratrix. That  order  was  founded  and 
conditioned  on  the  first  decree  of  distribu- 
tion, and,  this  decree  having  been  vacated 
on  appeal,  the  matter  stood  as  though  no 
decree  had  ever  been  made.  Ashton  v.  Hey- 
denfeldt 124,  Cal.  14,  56  Pac  624. 

Decree  of  distribution  affirmed. 

We  concur:    SHAW,  J.;  LAW  LOR,  J. 
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(41  Cal.  App.  8) 

TREMBLE  ?.  TUMAN  et  aL  (Civ.  2639.) 

{District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  April  29,  1919.  Re- 
hearing Denied  May  29, 1919;  Denied  by  Su- 
preme Court  June  26,  1919.) 

1.  Appeal  and  Ebhob  «=>1099(11)— Judg- 
ment—Law  or  Case. 

Where  on  appeal  by  an  owner  who  sued  a 
contractor  and  surety  judgment  for  the  surety, 
which  was  based  on  special  verdicts  notwith- 
standing a  general  verdict  for  the  owner,  It  was 
reversed  by  the  Supreme  Court  on  the  ground 
that  under  the  pleadings  the  general  verdict  and 
special  verdicts  were  not  inconsistent,  such  rul- 
ing is  the  law  of  the  case,  and  will  govern  on 
appeal  by  the  surety  from  a  second  judgment 
in  favor  of  the  owner  if  there  is  any  evidence 
to  sustain  the  general  verdict 

2.  Appeal  and  Eheob  <©=>1002— Review— 
Vebdiot. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

8.  Contracts  «2=»322(4)  —  Building  Con- 
tracts—Actions— Evidence. 
In  an  action  by  the  owner  against  a  con- 
tractor on  building  contract  and  surety,  evi- 
dence hsld  to  warrant  the  finding  that  the  con- 
tractor had  abandoned  his  work  so  that  the 
owner  was  warranted  in  completing  the  same, 
and  holding  the  contractor  and  surety  liable. 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  S.  Wells,  Judge. 

Action  by  C.  E.  Tremble  against  Q.  E.  Tu- 
man  and  the  United  States  Fidelity  &  Guar- 
anty Company.  From  a  judgment  for  plain- 
tiff, the  last-named  defendant  appeals.  Af- 
firmed. 

Thomas,  Beedy  &  Lanagan,  of  San  Fran- 
cisco, for  appellant 

John  W.  Stetson,  of  Oakland,  for  plaintiff 
and  respondent 

Gavin  McNab,  of  San  Francisco,  and  Clar- 
ence Coonan,  of  Eureka,  for  defendant  and 
respondent 

BRITTAIN,  J.  In  a  sui^  by  the  owner 
against  the  contractor  and  his  surety  for 
damages  for  breach  of  a  building  contract 
judgment  was  entered  In  favor  of  the  owner 
and  against  the  contractor,  and  In  favor  of 
the  surety  against  the  owner.  The  plaintiff 
appealed  on  the  Judgment  roll  from  that  part 
of  the  Judgment  In  favor  of.  the  surety. 
Prior  to  the  establishment  of  two  divisions 
thereof,  the  District  Court  of  Appeal  of  the 
First  Appellate  District  affirmed  the  judg- 
ment On  rehearing  the  Supreme  Court  re- 
versed both  the  decision  of  the  District  Court 
of  Appeal  and  the  judgment  directing  the 
trial  court  to  enter  Judgment  in  favor  of  the 
owner  and  against  the  surety.  Tremble  v. 
Tuman,  175  Cal.  696, 167  Pac.  142.  From  the 


judgment  so  entered  the  surety  appeals, 
bringing  up  a  bill  of  exceptions.  The  prin- 
cipal contention  la  that  the  evidence  does  not 
support  the  judgment 

The  building  contract  was  made  in  May, 
1911,  for  the  erection  of  a  building  to  cost 
$30,000.  Coincident  with  its  execution,  the 
appellant  surety  company  executed  its  bond 
in  the  sum  of  $7,500  to  the  owner  for  the 
faithful  performance  of  the  contract  The 
plaintiff  alleged  abandonment  of  the  work  by 
the  contractor  on  October  24,  1911,  and  dam- 
ages amounting  to  $7,894.10.  She  prayed  for 
judgment  of  $7,500  against  the  contractor 
and  the  surety.  The  suit  was  commenced  in 
June,  1913.  The  issues  of  fact  were  sub- 
mitted to  a  jury,  which  returned  a  general 
verdict  against  the  defendants  jointly  for 
$5,000  and  against  the  contractor  alone  for 
$850.  To  four  questions  submitted  to  the 
jury  it  answered :  (1)  The  owner's  architect 
did  not  delay  the  contractor's  work  by  fail- 
ure to  furnish  plans,  -specifications,  or  work- 
ing detail  drawings ;  (2)  either  the  owner  or 
her  architect  ordered  the  contractor  to  do 
extra  work,  but  no  delay  was  caused  thereby; 
(3)  the  contractor  did  not  have  men  working 
on  the  building  every  working  day  between 
October  24,  1911,  and  November  14,  1911; 
and  (4)  to  the  question,  "Did  Mrs,  Tremble  or 
Mr.  Reed  [her  architect]  take  the  job  away 
from  the  defendant  contractor  and  finish  the 
building  herself;  if  so,  when  did  she  take 
over  the  job?"  the  answer  was,  Tea;  No- 
vember 14, 1911." 

[1]  The  surety  moved  for  a  judgment  ac- 
cording to  the  special  verdicts  and  not  in  ac- 
cordance with  the  general  verdict  on  the 
ground  that  the  two  verdicts  were  inconsist- 
ent The  motion  was  granted,  and  the  first 
judgment .  entered  in  favor  of  the  surety. 
That  Judgment  was  reversed  by  the  Supreme 
Court  The  only  matter  necessarily  decided 
on  the  first  appeal  was  that  under  the  plead- 
ings the  general  verdict  and  the  special  ver- 
dicts were  not  inconsistent  because  the  issue 
of  abandonment  was  presented  to  the  jury 
and  determined  by  it  in  the  general  verdict 
This  is  the  law  of  the  case.  The  determina- 
tion is  conclusive  if  there  was  any  evidence 
to  sustain  the  general  verdict 

[2, 3]  On  behalf  of  the  appellant  it  is  con- 
tended there  was  no  abandonment  merely  by 
reason  of  the  failure  of  the  contractor  to  act 
under  a  notice  referring  to  section  14  of  the 
contract  and  further  that,  apart  from  aban- 
donment bused  upon  the  construction  of  that 
section  of  the  contract  there  was  no  evi- 
dence of  abandonment  to  support  the  gener- 
al verdict  Section  14  provided  that  should 
the  contractor  fail  pr  refuse  "to  supply  a  suf- 
ficiency of  materials  or  workmen  to  complete 
the  contract  within  the  time  limited  herein 
*  •  •  for  a  period  of  more  than  three 
days  after  having  been  notified  by  the  owner 
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In  writing  to  furnish  the  same,  the  owner 
shall  have  power  to  furnish  and  provide  said 
materials  or  workmen  to  finish  the  said 
work;  and  the  reasonable  expenses  thereof 
shall  be  deducted  from  the  amount  of  the 
contract  price."  The  appellant  presents  a 
lengthy  argument  upon  the  interpretation  to 
be  given  to  this  clause  and  relies  an  a  case 
where  a  similar  provision  was  construed. 
American-Hawaiian  Engineering  &  Construc- 
tion Company  v.  Butler,  165  Cal.  497-510, 133 
Pac.  280,  Ann.  Cas.  19160,  44.  On  behalf  "of 
the  respondent  it  is  contended  the  two  cases 
may  be  distinguished.  It  is  not  necessary  to 
determine  the  question  thus  presented.  The 
determination  of  the  Jury  upon  the  issue  of 
abandonment  is  supported  by  ample  evidence 
irrespective  of  the  provisions  of  section  14 
of  the  contract 

Various  witnesses,  some  testifying  for  the 
plaintiff  and  some  for  the  defendants,  made 
statements  of  facts  which  are  summarized 
below.  The  contractor  was  sick.  He  visited 
the  work  only  two  or  three  times.  One 
Graves  assumed  charge  of  the  work  for  the 
contractor.  The  work  was  delayed.  Some 
of  the  materialmen  were  unpaid  and  refused 
to  furnish  further  material.  Notice  was  giv- 
en to  supply  men  and  material  on  October  24, 
1911,  after  which  the  contractor  had  no  fur- 
ther consultations  about  the  building  or  the 
further  progress  in  connection  with  it,  and 
gave  no  directions  or  orders.  The  average 
number  of  men  employed  on  the  work  for  a 
month  was  about  three — at  times  as  low  as 
two.  The  work  being  done  was  practically 
nothing,  and  the  job  was  at  a  standstill.  The 
subcontractors  were  not  being  paid,  they 
were  in  charge  of  Cook,  the  foreman.  He 
was  not  half  working;  he  was  getting  no 
money  and  was  sore.  He  was  not  there  all 
the  time.  On  the  Monday  following  the  giv- 
ing of  the  notice  to  supply  men  and  material, 
and  on  the  succeeding  Saturday,  and  the 
Monday  following  that,  there  was  no  one  on 
the  job,  nor  was  there  any  one  working  on 
November  14,  1911,  when  the  owner  took 
charge  of  the  working  hours.  The  architect 
testified  that  Graves  and  he  arrived  at  the 
conclusion  that  Turn  an  could  not  make  any 
further  progress.  Turn  an  had  contracted  to 
finance  the  work  in  a  particular  way.  He 
failed  to  finance  the  work  in  that  way,  and 
was  unable  to  finance  it  in  any  other  way. 

As  against  the  evidence  summarized  above, 
counsel  for  the  appellant  admit  Mr.  Tuman's 
financial  difficulties,  but  argue  there  is  no 
evidence  that  because  of  such  fact  Mr.  Tu- 
rn an  ever  decided  to  abandon  the  work,  and 
that  the  evidence  of  his  financial  condition 
did  not  show  it  was  Impossible  for  Tuman 
to  complete  the*  work.  On  the  'contrary,  It 
is  argued  that,  while  Graves,  as  Tuman's 
agent,  had  difficulty  in  securing  funds,  and 
one  or  two  of  his  attempts  to  secure  them 
failed  before  the  plaintiff  finally  took  the 
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work  out  of  the  hands  of  Tuman,  Graves 
was  successful  in  making  financial  arrange- 
ments which  would  insure  the  completion  of 
the  work,  though  possibly  not  pay  all  labor- 
ers or  materialmen  or  subcontractors. 

This  arrangement  was  one  made  by  Graves 
with  three  others,  by  which  on  November  6, 
1911,  13  days  after  the  notice  was  given, 
$10,000  was  deposited  in  the  Crocker  Bank 
in  the  name  of  G.  B.  Tuman  Company,  a 
corporation.  The  building  contract  was  with 
Tuman  individually.  He  did  not  participate 
In  the  formation  of  the  corporation,  and  was 
not  a  director  until  after  his  recovery  in  the 
following  January.  .The  corporation  was 
formed  primarily  for  the  purpose  of  assisting 
Mr.  Tuman  in  financing  his  matters  while  he 
was  financially  unable  to  attend  to  them  him- 
self. His  financial  difficulties  related  some- 
what to  the  whole  volume  of  the  work  that 
he  was  doing.  The  corporation  was  not  to 
take  over  the  work,  and  the  directors  of  the 
corporation  were  to  pass  on  any  of  Mr.  Tu- 
man's bills  that  were  presented  for  payment 
Between  the  date  of  the  notice  and  that  when 
the  owner  took  over  the  work  Reed  and 
Graves  had  consultations  in  which  Graves 
assured  Reed  he  hoped  to  be  able  to  finance 
the  work,  but  finally,  according  to  the  evi- 
dence of  Mr.  Reed,  when  the  latter  told  him 
the  owner  was  going  to  take  over  the  work, 
Graves  said  that  was  the  only  thing  which 
could  be  done,  that  he  could  not  get  any  mon- 
ey for  anything,  and  that  he  could  not  get 
any  money  to  complete  the  tile  contract  that 
he  could  not  get  any  money  to  pay  labor,  anf1 
that  his  hands  were  practically  tied.  He  did 
not  tell  Reed  he  had  made  arrangements  for 
money  for  the  tile  contractor.  He  never  con- 
sented in  so  many  words  that  Mrs.  Tremble 
should  take  the  job  out  of  his  or  Tuman's 
hands,  nor  did  he  ever  object  to  her  doing  so. 

Counsel  for  the  appellant  admit  it  would 
be  Impossible  for  a  contractor  to  avoid  lia 
bility  for  having  abandoned  the  work  by 
merely '  keeping  sufficient  workmen  on  thf 
Job  to  sustain  the  appearance  of  continuance 
of  the  work,  but  they  argue  that  abandon 
ment  is  a  question  of  intention.  It  may  b* 
shown  by  conduct  In  law,  the  word  "aban 
donment"  does  not  necessarily  imply  a  willfrl 
or  culpable  disregard  of  the  contractor's  ob- 
ligations. It  may,  as  in  this  case,  be  applied 
to  a  condition  of  affairs  where,  through  mis 
fortune  the  contractor  is  unable  to  finance 
his  contract,  or  by  reason  of  his  mental  or 
physical  incapacity  be  precluded  from  carry 
ing  on  his  work  or  attending  to  the  buslnes* 
incident  to  it.  The  cases  cited  by  the  appel- 
lant upon  this  subject  lay  down  no  other  rule. 
Apart  from  any  question  of  the  interpreta- 
tion of  section  14  of  the  contract  the  most 
that  could  be  said  upon  the  subject  of  aban- 
donment is  that  the  jury  determined  the  fact 
upon  conflicting  evidence.  On  appeal  this 
court  is  bound  by  such  a  determination. 
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It  is  contended  on  behalf  of  the  appellant 
hat  abandonment  cannot  take  place  unless 
the  contractor  Intends  to  abandon ;  in  other 
words,  unless  he  expressly  or  impliedly 
agrees  to  quit  It  is  further  argued  that  the 
contractor  did  agree  to  quit,  and  therefore 
the  contract  was  abrogated  so  that  the  sure- 
ty was  released;  further,  that  if  the  con- 
tractor did  not  agree  to  quit  or  Intend  to 
abandon  the  work,  the  owner's  interposition 
amounted  to  a  prevention  of  performance  on 
the  part  of  the  contractor,  by  which  the 
surety  was  released.  From  this  it  would  ap- 
pear the  position  of  the  appellant  on  the  ques- 
tion of  abandonment  is  that  the  contractor 
did  not  agree  to  quit,  and  on  the  question  of 
the  surety's  liability  that  he  did  agree  to 
quit;  further,  that  upon  whichever  of  these 
two  positions  the  court  may  stand,  the  re- 
sult will  be  the  release  of  .the  surety.  No 
true  dilemma  is  presented.  The  fallacy  is  in 
the  shifting  positions.  Either  the  contractor 
abandoned  the  work  or  he  did  not.  The  jury 
determined  that  he  did.  The  surety  is  bound 
by  that  determination. 

The  judgment  appealed  from  is  affirmed. 

We  concur:  LANGDON,  P.  J. ;  HAVEN,  J. 


(40  Cal.  App.  753) 

GOOD  v.  BROWN  et  nr.   (Civ.  1685.) 

{District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   April  22,  1919.    Rehearing  De- 
nied by  Supreme  Court  June  19,  1919.) 

1.  Appeal  AND  Ebbob  <8=>1010(1)— Evidence 
to  Sustain  Finding. 

On  appeal  in  suit  to  foreclose  mortgage  on 
community  real  estate,'  finding  that  there  was 
no  agreement  as  contended  by  mortgagors  that 
the  mortgagee  should  resort  first  to  personal 
property  of  the  husband  upon  which  he  had 
a  prior  mortgage  will  be  sustained,  where  the 
mortgagee  testified  positively  that  there  was 
no  such  agreement. 

2.  Husband  and  Wife  «3=»267(6)— Communi- 
ty Pbopebtt— Mortgage  by  Husband  and 
Wife— Wife  as  Surety. 

Where  the  mortgagee  promised  to  furnish 
groceries,  to  perform  other  acts,  and  bring  no 
action  until  after  harvest,  there  was  sufficient 
consideration  for  a  mortgage  of  the  wife's  in- 
terest in  community  real  estate,  and  she  was  a 
principal  to  the  mortgage  executed  by  both  her 
aad  her  husband,  and  not  a  surety,  so  as  to 
be  entitled  to  demand  property  of  the  princi- 
pal to  be  first  applied  within  Civ.  Code,  8  2850. 

3.  Mortgages  c3=»411  —  Fobeclosube  —  Com- 
pelling Fobeclosube  of  Pbiob  Mortgage. 

Generally,  the  foreclosure  of  a  mortgage  will 
not  be  barred  by  the  existence  of  another  prior 
mortgage  real  or  chattel  which  is  security  for 
the  same  debt. 


4.  Homestead  <©=108  — '  Mortgage  —  Fobe- 
closube— Exhaustion  of  Otheb  Pbopebtt. 
Where  husband  and  wife  executed  a*  mort- 
gage upon  community  real  estate,  their  home- 
stead, as  security  for  the  husband's  debt,  the 
mortgagee  upon  suit  to  foreclose  can  be  com- 
pelled to  first  exhaust  a  chattel  mortgage  upon 
personal  property  which  was  also  community 
property^efore  demanding  a  sale  of  the  home- 
stead. 

Appeal  from  Superior  Court,  Madera  Coun- 
ty; W.  M.  Conley,  Judge. 

Foreclosure  action  by  R.  E.  L.  Good 
against  George  S.  Brown  and  wife.  From  a 
judgment  for  plaintiff,  defendants  -Appeal. 
Reversed. 

Ernest  Klette,  of  Fresno,  for  appellants. 
C.  K.  Bonestell,  of  Fresno,  and  Kitt  Gould, 
of  Clovis,  for  respondent 

BURNETT,  J.  The  appeal  Is  from  a  judg- 
ment of  foreclosure  of  a  mortgage  on  real 
estate.  On  the  12th  day  of  June,  1912,  the 
defendant  George  E.  Brown  delivered  his 
promissory  note  In  the  sum  of  $1,000,  paya- 
ble 90  days  after  date,  to  the  plaintiff,  and 
to  secure  its  payment  executed  a  chattel 
mortgage  upon  certain  personal  property. 
Defendant  Cynthia  Brown  was  not  a  party 
to  this  note  or  mortgage,  and  when  this  suit 
was  brought  no  action  had  been  taken  to- 
wards enforcing  said  chattel  mortgage,  and 
it  existed  as  a  valid  lien  on  said  personal 
property.  Thereafter,  on  February  27,  1914, 
both  of  said  defendants  executed  the  real 
estate  mortgage  to  secure  the  payment  of 
this  note.  The  land  is  community  proper- 
ty, and  prior  to  the  execution  of  said  mort- 
gage the  said  defendant  Cynthia  Brown  had 
executed  and  recorded,  In  due  form,  a  dec- 
laration of  homestead  on  said  property. 

The  foregoing  facts  are  undisputed,  and  in 
addition  it  is  claimed  by  appellants  that, 
when  the  real  estate  mortgage  was  signed  by 
Cynthia  Brown,  it  was  agreed  that  the  mort- 
gagee would  first  exhaust  the  security  on  the 
personal  property  before  resorting  to  the  real 
estate  mortgage. 

The  contentions  of  appellants  are  these: 
First,  respondent  was  required  to  exhaust 
the  personal  property  security  before  resort- 
ing to  the  foreclosure  of  the  real  estate  mort- 
gage; second,  Cynthia  J.  Brown  -was  a  sure- 
ty on  the  second  obligation,  and  by  virtue  of 
section  2850  of  the  Civil  Code  she  had  a  right 
to  demand  that  the  property  of  the  princi- 
pal, that  is,  the  personal  property,  be  first 
applied  to  the  discharge  of  the  obligation,  or, 
at  least,  by  reason  of  the  homestead,  such 
was  in  effect  the  situation;  and,  third,  by 
virtue  of  said  agreement,  plaintiff  was  obli- 
gated to  resort  first  to  the  personal  security. 

[1]  As  to  the  last  of  these,  it  may  be  dis- 
missed with  the  statement  that  plaintiff  tes- 
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titled  positively  that  there  was  no  such 
agreement,  and  we  are  bound  by  the  finding 
to  that  effect. 

The  other  contentions  may  be  considered 
together,  and  to  understand  them  fully  some 
additional  facts  should  be  stated.  Before 
the  real  estate  mortgage  was  executed.  Good 
became  dissatisfied  with  the  chattel  mortgage 
security,  and  notified  Brown  that,  unless  fur- 
ther security  should  be  forthcoming,  he 
would  >e  .ompelled  to  take  possession  of  said 
personal  property  and  dispose  of  It  Good 
testified  as  to  this: 

"Well,  I  got  Mr.  Brown  Into  the  store  and 
told  him  that  it  was  absolutely  necessary  that 
I  foreclose  this  chattel  mortgage  unless  I  was 
given  additional  security,  because  the  stock 
was  getting  older  every  day  and  being  much 
abused  by  the  work  given  them,  and  my  securi- 
ty was  not  sufficient.  He  at  that  time  made  a 
promise  to  me  that  he  would  give  me  a  mortgage 
on  a  piece  of  property  with  his  wife's  signa- 
ture to  it  Later  he  brought  the  mortgage  in 
and  delivered  it  to  me  in  my  office  at  Clovis  and 
I  recorded  it" 

The  following  questions  and  answers  indi- 
cate the  nature  of  Mrs.  Brown's  connection 
with  the  transaction : 

"Q.  (by  the  Court).  Mrs.  Brown,  why  did  you 
sign  the  mortgage?  A.  Simply  because  I  want- 
ed to  get  this  money  to  go  on  with  the  grain 
and  harvest  and  to  do  summer  fallowing.  Mr. 
Brown  gave  us  to  understand  that  there  was 
only  between  six  or  seven  hundred  on  the 
thousand.  If  I  signed  it  Mr.  Good  was  to  put 
up  barley  and  groceries  and  summer-fallow  the 
land.  My  husband  told  me  this.  Q.  You  sign- 
ed it  upon  your  husband's  statement  to  you  that 
Mr.  Good  would  furnish  $300  more  over  the 
amount  that  was  for  the  purpose  of  buying  pro- 
visions? A.  Yes." 

[2]  It  may  be  further  stated  that  the  plain- 
tiff testified  that  he  agreed  not  to  bring  an 
action  to  foreclose  until  after  harvest.  It 
thus  appears  that  Mrs.  Brown  was  not  a 
surety,  but  one  of  the  principal  obligors,  to 
the  mortgage,  which  was  executed  to  secure 
the  payment  of  a  community  debt  and  the 
promise  "to  put  up  barley  and  groceries  and 
summer-fallow  the  land"  and  to  bring  no  ac- 
tion until  after  harvest  afforded  sufficient 
consideration  to  support  the  hypothecation 
of  her  interest  in  the  community  real  estate. 
As  to  this  position  we  deem  the  citation  of 
authorities  unnecessary. 

[S]  As  to  the  claim  that  the  personal  se- 
curity should  have  been  exhausted  first,  the 
general  rule  seems  to  be  that  the  foreclosure 
of  a  mortgage  will  not  be  barred  by  the 
existence  of  another  prior  mortgage  which 
is  security  for  the  same  debt  1  Wiltsee  on 
Mortgage  Foreclosure,  $  308. 

Under,  the  general  weight  of  authority,  the 
rule  is  the  same  where  the  prior  one  is  a 
chattel  mortgage  (Id.  §  309),  although  it  has 
been  held  otherwise  in  Alabama  (Koger  v. 
Weakly,  2  Port  [Ala.]  516). 


803 

[4]  But  the  situation  is  changed  by  the 
fact  that  a  homestead  had  attached  to  the 
real  property,  and  it  is  the  humane  policy 
of  the  law  to  preserve,  if  possible,  the  home- 
stead for  the  use  and  home  of  the  family. 

The  principle  is  developed  and  well  ex- 
pressed In  Blood  v.  Munn,  155  Cat  228,  100 
Pac.  094.  Therein  the  mortgagee  held  a  Hen 
on  two  parcels  of  land,  one  being  the  home- 
stead of  the  mortgagor,  and  the  other  a  tract 
not  having  that  character.  Discussing  the 
relation  of  the  parties  to  the  enforcement  of 
the  lien,  the  Supreme  Court  said  that  the 
homestead  claimants  "stand  in  the  same  sit- 
uation as  a  surety  for  the  payment  of  a  debt, 
or  the  situation  of  a  third  person  who  had  a 
lien  upon  or  interest  in  only  one  of  two 
mortgaged  parcels,  with  respect  to  a  prior 
mortgage  upon  both."  After  declaring  the 
equitable  right  of  such  surety  or  third  per- 
son, and  that  the  right  of  a  homestead  claim- 
ant is  as  sacred  as  that  of  a  surety,  the  court 
proceeds: 

"For  these  reasons  it  has  been  decided  that 
the  homestead  claimant  may  have  his  homestead 
protected  and  preserved  as  far  as  possible,  when 
it  is  covered  by  a  mortgage  which  also  includes 
other  property,  by  requiring  the  other  property 
to  be  sold  and  applied  upon  the  debt  before  the 
sale  of  the  homestead." 

In  support  of  this  doctrine  a  large  number 
of  authorities  Is  cited.  We  shall  go  no  fur- 
ther in  that  direction  than  to  quote  the  fol- 
lowing from  2  Freeman  on  Executions,  §  440 : 

'Terhaps  a  more  difficult  question  is:  May 
one  who  has  a  lien  on  homestead  and  other 
property  be  compelled  by  the  homestead  claim- 
ants to  first  resort  to  the  latter?  On  the  other 
side,  it  is  insisted  that  the  right  to  compel  a 
marshalling  of  assets  never  existed  in  favor  of 
judgment  debtors,  but  only  on  behalf  of  per- 
sons claiming*  under  them,  and  that  the  crea- 
tion of  the  lien  by  the  homestead  claimants  was, 
in  effect  an  agreement  on  their  part  that  the 
Uenholder  might  at  his  discretion,  sell  any  of 
the  property  which  was  subject  to  such  lien, 
and  that  such  agreement  precludes  such  claim- 
ants from  exercising  any  control  over  such  dis- 
cretion. But  homestead  laws  should  be  liberal- 
ly construed,  and  no  intention  should  be  pre- 
sumed; nor  should  any  interpretation  be  in- 
dulged which  is  at  variance  with  the  natural 
and  obvious  purpose  of  the  parties.  •  •  * 
Hence  a  mortgage  on  a  homestead  and  other 
property  may  fairly  be  interpreted  as  a  waiver 
of  the  homestead  right  only  as  far  as  may  be 
necessary  to  secure  the  debt;  in  other  words, 
as  a  stipulation  that  the  homestead  may  be  sold, 
if  the  other  property  proves  inadequate  to 
satisfy  the  mortgagee's  demand.  Under  this 
interpretation,  the  homestead  claimants  are 
entitled  to  compel  the  sale  of  the  other  prop- 
erty in  preference  to  the  homestead,  and  need 
not  submit  to  the  sale  of  the  homestead  until 
the  other  securities  have  been  exhausted,  with- 
out fully  discharging  the  debt" 

Of  course,  it  can  make  no  difference  in  the 
application  of  the  principle  that  the  security 
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Is  included  in  two  mortgages  instead  of  one, 
or  that  one  covers  personal  property  instead 
of  real  estate.  In  fact,  there  would  seem 
to  be  greater  reason  in  case  of  a  chattel 
mortgage  to  compel  the  mortgagee  to  resort 
to  that  before  demanding  a  sale  of  the  home- 
stead. 

Nor  do  we  think  that  the  question  is  af- 
fected in  the  least  by  the  fact  that  the  chat- 
tel mortgage  covered  community  property,  as 
did  the  homestead.  If  the  personal  property 
bad  been  the  separate  estate  of  the  husband, 
the  wife,  regardless  of  the  consideration  of 
the  homestead,  could,  probably,  compel  a  re- 
sort to  sa  id  personal  property  before  a  fore- 
closure of  the  mortgage  on  the  community 
property. 

The  ruling  principle  here  Is,  though,  as 
we  understand  it,  the  superior  solicitude  of 
a  court  of  equity  for  the  preservation  of  a 
homestead  over  other  property  not  charged 
with  that  character. 

We  think,  therefore,  that  the  court  should 
have  suspended  judgment  in  the  suit  until 
such  time  as  plaintiff  had  exhausted  the  se- 
curity under  said  chattel  mortgage. 

The  judgment  is  reversed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


(40  Cal.  App.  771) 

LLSENBEE  v.  LISENBEE  et  al.    (Civ.  1096.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  April  24,  1919.) 

Husband  and  Win  <8=>262(1)— Comnmrrr 
Property— Evidence. 
In  suit  to  quiet  title,  defendants  relying  on 
presumption  that  property  acquired  during  cov- 
erture is  community  in  character,  held,  that 
presumption  was  overcome  by  positive  testi- 
mony of  witness. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Action  by  J.  N.  Llsenbee  against  Maud 
Irene  Llsenbee  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

J.  F.  Ramage,  of  Stockton,  for  appellants. 
A.  H.  Carpenter,  of  Stockton,  for  respond- 
ent 

BURNETT,  J.  The  action  was  brought 
to  quiet  title  to  43  acres  of  land  in  San 
Joaquin  county.  Defendant  Maud  Lisenbee, 
who  was  married  to  Charles  S.  Li  sen  bee  in 
1912  and  was  his  second  wife,  was  the  only 
serious  contestant  of  plaintiff's  claim.  Her 
opposition  is  based  primarily  upon  the  con- 
tention that  the  land  was  community  prop- 
erty, and  that  the  conveyance  to  plaintiff 
was  made  to  defraud  her  of  her  community 


rights.  Twenty  acres  of  the  land  in  con- 
troversy were  conveyed  to  Charles  Rothwell 
Iisenbee,  a  son  of  Charles  S.  Llsenbee  by  a 
former  wife,  by  a  deed  from  A.  S.  Ounn  and 
wife,  on  August  23,  1913.  The  remaining 
23  acres  were  conveyed  by  the  said  Charles 
S.  Lisenbee  and  Maud  Irene  Llsenbee  to 
said  son  on  April  17,  1915,  and  he  conveyed 
both  parcels  to  plaintiff  for  a  valuable  con- 
sideration on  the  30th  day  of  January,  1917. 
On  May  22,  1015,  the  said  Maud  Llsenbee 
brought  an  action  against  her  husband  for 
divorce  on  the  ground  of  cruelty.  She  was 
denied  a  decree  for  the  reason  that  her 
testimony  was  not  sufficiently  corroborated, 
but  on  May  10,  1016,  she  was  awarded  a 
certain  amount  for  maintenance,  and  on 
November  12,  1017,  an  execution  was  issued 
thereon.  This  was  levied  upon  the  property, 
and  by  virtue  thereof  it  was  sold  to  one 
Floyd  Klinger  to  satisfy  said  Judgment 

Among  the  court's  findings  were  the  fol- 
lowing: 

•That  the  title  of  the  20-acre  tract  described 
in  the  complaint  herein  never  at  any  time  vest- 
ed in  Charles  Samuel  Lisenbee  or  Maud  L  Lis- 
enbee, his  wife,  and  that  the  purchase  price 
therefor  was  paid  by  Rothwell  Lisenbee,  and 
the  conveyance  of  said  realty  was  made  to  him 
for  that  reason.  •  •  •  That  the  23-acre  tract 
described  in  the  complaint  herein  was  purchas- 
ed by  Charles  Samuel  Lisenbee  with  the  pro- 
ceeds derived  from  the  sale  of  320  acres  of 
land  in  Calaveras  county  that  had  been  his 
separate  and  individual  property  that  he  owned 
for  more  than  20  years  prior  to  his  marriage 
with  the  defendant  Maud  Irene  Lisenbee,  and 
that  for  that  reason  he  could  convey  the  title 
thereto  without  his  said  wife,  Maud,  joining  in 
the  conveyance  therepf,  and  that  if  any  fraud 
or  threats  were  made  or  practiced,  as  alleged 
in  the  defendant  Maud  I.  Lisenbee's  cross-com- 
plaint, the  evidence  thereof  was  wholly  imma- 
terial and  such  allegations  require  no  findings 
thereon,  as  they  could  not  affect  the  plaintiff's 
title  to  the  realty  in  controversy." 

There  is  the  additional  finding: 

"That  the  deed  from  Charles  and  Maud  Irene 
Lisenbee  to  Rothwell  Lisenbee,  dated  April  17, 
1015,  was  not  without  consideration,  and  all  the 
allegations  of  fraud  in  the  defendant  Maud 
Irene  Lisenbee's  cross-complaint  herein  are  on- 
true." 

These  conveyances  to  the  son  were  prior 
to  the  beginning  of  said  action  for  divorce, 
which  culminated  in  the  judgment  for  main- 
tenance, and  it  is  apparent  that,  if  said  con- 
veyances were  and  are  valid,  appellants  are 
in  no  position  to  question  the  sufficiency  of 
the  conveyance  to  plaintiff. 

As  to  the  conveyance  of  the  20-acre  tract 
to  the  son,  Charles  S.  Llsenbee  testified: 

"I  went  there  one  Sunday.  There  was  a  gen- 
tleman told  me,  Mr.  Robert's  neighbor,  said  Mr. 
Roberts  wanted  to  sell  the  place.  He  says, 
Tou  can't  see  him  unless  you  come  here  Sun- 
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day,'  and  I  came  Sunday  to  see  Mm  and  brung 
Rotbwell,  my  eon,  Charles  RothweU,  with  me, 
and  Mr.  Klinger  went  with  me  and  went  there 
and  looked  at  the  place.  Rotbwell  said  he 
wanted  the  place,  for  me  to  buy  it  for  him, 
he  would  pay  me  for  the  place.  He  had  a  check 
book  of  $3,000  of  his  own  and  several  hundred 
dollars  besides,  that  he  says  I  could  use  in 
buying  it.  'Well,'  I  says,  'son,  no  use  of  that, 
your  money  is  on  interest;  and  I  used  my  mon- 
ey I  bad  off  my  place  up  yonder  to  buy  it  with, 
gave  Mr.  Roberts  a  check  first." 

He  testified  further  that  he  was  repaid  a 
portion  of  it  by  hia  son.  However,  it  is  un- 
important whether  he  was  repaid  the  pur- 
chase price  or  not.  He  testified  positively 
that  he  paid  for  the  land  out  of  money  he 
received  for  the  sale  of  other  land  which 
he  owned  prior  to  his  marriage  with  appel- 
lant Maud.  He  therefore  had  the  legal  right 
to  make  a  gift  of  it  to  his  son  or  to  convey  it 
to  him  upon  his  promise  to  repay  the  pur- 
chase price.  As  to  this  transaction  it  may  be 
stated  there  is  no  evidence  whatever  of  fraud, 
nor  does  it  appear  that  the  conveyance  to  the 
son  was  in  trust  for  any  purpose.  It  may  be 
added  that  appellants  made  no  attempt  to 
show  that  any  of  the  money  with  which  the 
land  was  purchased  was  community  property. 

Indeed,  appellants  rely  as  to  that  upon 
the  presumption  that  property  acquired  dur- 
ing coverture  is  community  in  character. 
This  presumption,  however,  was  overcome  in 
the  opinion  of  the  trial  judge,  by  the  posi- 
tive testimony  of  the  witness,  and  we  must 
follow  his  finding. 

The  character  of  the  other  tract  must  be 
likewise  considered.  The  said  Charles  S. 
Llsenbee  testified  positively  that  it  was  pur- 
chased with  money  obtained  from  the  sale 
of  land  belonging  to  him  before  his  second 
marriage.  No  attempt  was  made  to  dis- 
prove this.  While  he  seems  to  have  quibbled 
to  a  certain  extent,  was,  apparently,  an  ig- 
norant and  somewhat  stupid  witness,  yet 
his  testimony,  if  believed,  is  amply  sufficient 
to  support  the  finding  of  the  lower  court 

It  was  undoubtedly  believed  and  acted 
upon,  and  it  is  idle  to  ask  an  appellate  court 
to  set  the  finding  aside  because  the  circum- 
stances may  be  somewhat  suspicious  and 
there  may  be  some  reason  for  believing  that 
he  was  trying  to  defraud  his  wife. 

If  we  concede  that  the  deed  of  April  17, 
1916,  executed  after  his  wife  had  left  him, 
was  the  result  of  an  Intention  to  place  his 
property  beyond  her  reach,  and  that  It  might 
have  been  set  aside  on  the  ground  of  fraud, 
It  can  be  of  no  avail  to  appellants,  since  the 
deed  was  not  attacked  on  any  such  ground, 
but  solely  for  the  reason  that  the  signature 
of  Maud  I.  Llsenbee  was  obtained  by  duress. 
But,  as  already  shown,  this  circumstance 
was  immaterial  In  view  of  the  fact  that,  upon 
sufficient  evidence,  the  court  found  that  the 
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land  was  separate  property  of  the  husband. 

It  follows  from  the  foregoing  that  appel- 
lants' claim  of  the  insufficiency  of  the  evi- 
dence to  show  the  delivery  of  the  deed  from 
Rothwell  Llsenbee  to  plaintiff  is  of  no  de- 
cisive moment  They  were  not  creditors  of 
the  plaintiff,  and  it  is  really  of  no  legal  con- 
cern to  them  whether  or  not  the  title  became 
vested  in  respondent  But  It  may  be  said, 
the  deed  to  plaintiff  was  read  in  evidence 
without  objection,  and  it  carried  with  it  the 
presumption  of  delivery  at  its  date,  irrespec- 
tive of  any  testimony  in  regard  thereto. 
McGarray  v.  Robinson,  136  Cal.  814,  67  Pac 
279. 

Moreover,  there  was  positive  evidence  that 
it  was  delivered  to  the  attorney  for  plaintiff 
at  the  latter's  request  and  by  the  former 
filed  for  record  in  the  recorder's  office. 

As  to  the  consideration  for  the  deed,  if 
any  be  sought,  the  testimony  is  uncontra- 
dicted that  plaintiff  gave  his  promissory  note 
for  $7,000  for  the  land  and  thereafter  leased 
it  to  said  Rothwell  Llsenbee. 

Counsel  for  appellant  Maud  I.  Llsenbee 
complains  bitterly  of  the  treatment  accorded 
her  by  her  husband ;  but  whatever  justifica- 
tion there  may  be,  on  moral  grounds,  for 
condemnation  of  his  conduct  there  seems  to 
be  no  doubt  from  the  record  before  us,  upon 
well-established  principles,  that  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


(41  Cal.  App.  88) 
PEOPLE  v.  GOODRICH  et  aL   (Cr.  468.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  May  L  1919.) 

1.  Labcxnt  <8=>61— Fbom  thx  Ptbson— Evi- 
dence— Sufficiency. 

In  a  prosecution  for  grand  larceny  by  steal- 
ing a  purse  from  the  pocket  of  the  complaining 
witness,  evidence  held  to  justify  a  conviction. 

2.  Criminal  Law  «=>938(1)  —  New  Trull 
—Grounds. 

In  a  prosecution  for  grand  larceny,  It  was 
not  error  to  overrule  a  motion  for  new  trial 
based  on  newly  discovered  evidence,  where  no 
showing  of  diligence  was  made,  and  it  was  not 
probable  that  the  evidence  if  introduced  would 
have  changed  the  result 

Appeal  from  Superior  Court,  San  Joaquin 
County;  George  F.  Buck,  Judge. 

Josephine  Goodrich,  alias  Mrs.  Phillips, 
and  another,  were  convicted  of  grand  lar- 
ceny, and,  from  an  order  denying  a  motion 
for  a  new  trial, 'they  appeal.  Affirmed. 
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Frank  B.  Murphy,  Wm.  P.  Toscano,  of 
San  Francisco,  D.  P.  Eicke,  of  Stockton,  and 
Francis  L.  Borden,  of  Los  Angeles,  for  ap- 
pellants. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

BURNETT,  J.  Defendants  were  convict- 
ed of  the  crime  of  grand  larceny,  and  they 
appeal  from  the  order  denying  their  mo- 
tion for  a  new  trial.  The  principal  con- 
tention of  appellants  is  that  the  evidence  is 
Insufficient  to  sustain  the  verdict  We  are 
satisfied,  however,  that  the  claim  Is  with- 
out substantial  merit  After  reading  the 
record,  we  are  convinced  that,  not  only  does 
the  evidence  support  the  finding  of  the  Jury, 
but  there  is  no  reasonable  doubt  of  the  guilt 
of  the  defendants. 

It  appears  without  conflict  that  on  Sep- 
tember 28, 1918,  about  4  p.  m.,  one  Song  Won 
Sook,  a  Korean,  was  in  the  act  of  boarding 
a  railroad  train  at  Stockton,  and  while  get- 
ting on  the  train  a  purse  containing  the 
sum  of  $61.50  was  abstracted  and  stolen 
from  his  pocket  It  is  a  reasonable  infer- 
ence that  the  theft  was  committed  by  the 
defendants  and  one  Ervine  Williams  acting 
in  concert  and  collusion.  As  to  which  one 
actually  picked  the  Korean's  pocket  there  is 
some  uncertainty,  but  that  the  three  were 
participants  in  the  crime  stands  out  clear 
enough.  The  prosecuting  witness  under- 
stood English  quite  imperfectly,  and,  tes- 
tifying without  an  interpreter,  his  state- 
ments are  not  altogether  consistent,  some  of 
them  being  even  unintelligible,  but,  regard- 
ing and  giving  full  credit  to  his  testimony 
as  a  whole,  the  jury  could  scarcely  doubt  the 
guilt  of  the  defendants.  The  following  from 
the  transcript  will  indicate  the  difficulty  with 
which  he  expressed  himself,  and  it  also 
shows  the  actual  participation  in  the  crime 
of  the  three  said  parties: 

"Mr.  Rendon:  Q.  These  two  take  money  out 
of  your  pocket?  A.  Yes,  two,  one  more,  three. 
Q.  Who  take  him  money  out  of  your  pocket, 
him,  two  or  the  other  man  or  three  or  more 
or  two,  how  many?  A.  That  time  my  money. 
Q.  Which  one?  A.  Three.  Q.  Which  one 
take  him  out  of  your  pocket?  A.  That  lady. 
Q.  The  lady?  A.  Yes,  this  lady  and  give  him 
to  him.  Q.  How  know  he  take  him  out  of  your 
pocket  what  for  you  know?  A.  (Witness 
shows)  Overcoat  here,  one  man  here,  lady  here, 
and  one  man  here,  take  him  this  way,  see.  Q. 
How  know  he  take  him,  you  see  him  take  him? 
A.  No,  I  no  see,  I  hear,  no  eye.  Q.  How  you 
save  (know)?  A.  I  no  see.  One  man  here 
that  side,  nobody  see  him  and  she  take  him 
this  way  (shows).  Q.  How  know  she  take  him, 
bow  you  save?  A.  Oh,  overcoat  here  hanging 
down,  nobody  see  that  side.  Q.  How  you 
know  him  take  him  money  too?  A.  I  know  him 
take  him  money.  I  look  to  see.  Q.  I  see; 
you  feel  him  right  there?   A.  Yes,  sure." 

He  also  testified  that  there  was  no  one 
except  these  three  near  him  at  the  time  of 
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the  theft  and  he  details  other  circumstances 
that  we  need  not  repeat 
Mrs.  Winnie  Honnold  testified: 

That  she  was  in  the  car  which  the  Korean 
was  entering.  That  she  "was  sitting  there  look- 
ing out  the  window,  and  I  turned  around,  and 
I  saw  like  a  crowd  gathered  there,  and  I  went 
to  look  and  see  what  was  going  on,  and  the 
next  thing  I  saw  was  a  purse  looked  like  it  was 
dropping,  and  then  the  man  put  his  hand  under 
it  and  grabbed  it  and  stuck  it  in  his  right-hand 
pocket  trouser  pocket,  and  walked  on  out  of 
the  car.  That  man  was  Mr.  Phillips,  the  de- 
"fendant." 

In  describing  the  position  of  the  parties 
when  the  purse  was  taken,  she  said: 

,  "The  Korean  was  standing  in  the  middle,  and 
one  man  in  front  of  him,  and  the  lady  (Mrs. 
Phillips)  on  the  left-hand  side  and  one  man 
in  the  back,"  and  that  they  were  all  right  dose 
to  the  Korean,  and  that  she  first  saw  the  purse 
on  the  side  where  the  lady  stood,  and  that  she 
saw  Phillips  catch  it  with  his  hand  above  the 
floor  about  the  distance  of  the  Korean's  knees. 

Many  circumstances  are  related  by  vari- 
ous witnesses  that  tend  to  confirm  the  con- 
clusion of  the  Jury,  but  we  shall  do  no  more 
than  to  refer  to  them  in  a  somewhat  gen- 
eral way. 

These  defendants  and  said  Williams  were 
stopping  for  a  time  at  the  same  place  in 
Sacramento  without  visible  means  of  sup- 
port. It  Is  true  that  Mrs.  Phillips  testified 
that  they  were  canvassing  for  an  atlas  and 
that  they  were  engaged  in  that  business, 
but  the  record  discloses  certain  facts  that 
throw  discredit  upon  her  story.  They  went 
to  Stockton  together  and  put  up  at  the  same 
hotel,  and  here  again  the  jury  had  a  right  to 
conclude  that  their  visit  was  for  no  lawful 
purpose.  They  went  to  the  depot  together 
without  any  apparent  reason.  There  is  some 
pretense  that  their  purpose  was  to  inquire 
in  reference  to  certain  baggage  belonging  to 
them,  but  their  subsequent  conduct  stamps 
that  story  as  a  mere  subterfuge.  While  at 
the  depot  they  saw  the  Korean  purchase  a 
ticket  and  replace  his  purse  in  his  pocket 
Defendant  Phillips  was  seen  talking  sus- 
piciously to  his  wife.  The  three  arranged 
themselves  in  such  position  as  to  be  able  to 
accomplish  the  theft  with  the  least  difficulty 
and  danger  of  detection.  It  is  a  fair  infer- 
ence that  the  three  in  entering  the  car  had 
no  other  intention  than  to  perpetrate  the 
larceny.  There  is  no  evidence,  indeed,  that 
these  defendants  expected  to  become  passen- 
gers, and  the  explanation  of  Mrs.  Phillips  as 
to  why  she  entered  the  car  is  altogether  too 
unreasonable  for  belief,  and  the  jury  un- 
doubtedly rejected  it  as  simulated.  Wil- 
liams testified  that  he  intended  to  travel 
on  the  train,  but  it  appears  that  he  did  not 
purchase  a  ticket  and  there  are  other  cir- 
cumstances tending  to  discredit  his  state- 
ment  After  the  larceny  was  committed, 


Digitized  by 


Cal.) 


HEAD  v.  SOLOMON 
(181  P.) 


807 


Mrs.  Phillips  and  Williams  took  a  seat  to- 
gether, while  Phillips  hurriedly  left  the  car 
and  made  his  escape,  although  some  time 
thereafter  he  was  arrested.  When  the  Kore- 
an charged  Williams  with  the  theft  of  his 
money,  the  latter  and  Mrs.  Phillips  In  a 
fine  frenzy  of  assumed  Innocence  denied  the 
accusation,  but  significantly  suggested  that 
he  had  lost  It  and  volunteered  to  assist  him 
in  the  search  for  it  As  evidence  of  a  guilty 
conscience,  it  may  be  added  that  Mrs.  Phil- 
lips denied  that  she  had  ever  met  Williams 
before,  and  she  made  other  statements  that 
she  afterwards  contradicted. 

[1]  Without  further  disquisition,  we  think 
It  may  be  said  that  the  record  is  surcharged 
with  Indubitable  proof  that  these  defend- 
ants were  justly  convicted,  and  one  can 
hardly  resist  the  conclusion  that  they  are 
"professional  crooks." 

[2]  The  only  other  point  made  by  appel- 
lants is  that  the  court  should  have  granted 
their  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  All  that  is 
said  by  appellants  In  their  briefs  as  to  this 
Is  as  follows: 

"The  defendants'  and  appellants'  motion  for 
a  new  trial  was  based  upon  the  fact  that  new 
evidence  material  to  the  defendants  which  could 
not  with  reasonable  diligence  have  been  discov- 
ered and  produced  at  the  trial,  and  affidavits 
(Clerk's  Trans,  pp.  29  and  30)  were  presented  in 
support  thereof.  The  affidavits,  and  motion  for 
new  trial  are  a  part  of  the  record  and  we  be- 
lieve any  argument  thereon  is  unnecessary. 
The  facts  as  presented  by  the  record,  speak  for 
themselves." 

In  view  of  such  a  general  reference  to  the 
affidavits,  we  would  be  justified  in  passing 
the  matter  by  without  investigation.  How- 
ever, we  have  read  the  two  affidavits,  which 
were  offered,  and  it  is  quite  apparent  that 
they  are  of  slight,  If  any,  importance,  and 
it  is  not  at  all  probable  that  If  affiants  had 
so  testified  at  the  trial  the  result  would 
have  been  different.  Besides,  it  may  be  ad- 
ded that  no  showing  of  diligence  whatever 
was  made  by  appellants,  and  tbe  court  was 
therefore  Justified  in  disregarding  said  affi- 
davits. 

The  order  is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


{41  Cal.  App.  8) 
HEAD  et  aL  v. 


SOLOMON.    (Civ.  2764.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 2.    California.    April  29,  1919.) 

Trial  <g=>404(2)  —  Findings  —  Ultimate 
Fact— Conclusion  or  Law. 

A  finding  that  "the  aforesaid  agreement  and 
its  modifications  was  fully  canceled  and  termi- 


nated in  the  month  of  July,  1916,  by  mutual 
consent  of  all  the  parties  thereto,"  was  a  finding 
of  an  ultimate  fact,  and  is  not  subject  to  the 
objection  that  it  was  a  conclusion  of  law. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  Gust  Head  and  another  against 
O.  Solomon,  Jr.  Judgment  for  defendant  up- 
on the  complaint  and  for  plaintiff  upon  the 
cross-complaint,  and  plaintiffs  appeal  on  the 
judgment  roll  alone.  Judgment  affirmed. 

Rufus  Thayer  and  C.  F.  Nichols,  both  of 
San  Francisco,  for  appellants. 

Robert  S.  Norman,  of  San  Francisco,  for 
respondent 

BRITTAIN,  J.  The  appeal  is  on  the  judg- 
ment roll  alone.  The  suit  was  for  damages 
for  breach  of  contract  to  buy  and  to  pay  foi 
certain  antimony  ore.  Plaintiffs  alleged  dam- 
ages in  the  snm  of  $2,697.50.  bnder  the 
terms  of  the  contract  as  amended  by  a  sub- 
sequent written  instruction,  the  defendant  in 
part  payment  was  to  deposit  for  the  account 
of  the  plaintiffs  the  sum  of  $1,000  cash  in 
a  bank  in  San  Francisco.  The  defendant  by 
cross-complaint  alleged  a  breach  of  the  con- 
tract on  the  part  of  the  plaintiffs  to  the  de- 
fendant's damage  of  $1,000.  The  court  found 
probative  facts  in  regard  to  the  tender  of  the 
deposit  and  in  the  same  finding  the  ultimate 
fact  that  the  defendant  had  fully  complied 
with  all  the  conditions  to  be  performed  under 
the  said  agreement  as  far  as  the  plaintiffs 
permitted  and  allowed  him  to  do  so.  It  is 
contended  on  behalf  of  the  appellants  that 
the  probative  facts  found  are  at  variance 
with  the  ultimate  fact,  of  tender.  It  is  also 
contended  that  a  finding  reading,  "The  afore- 
said agreement  and  its  modifications  was 
fully  canceled  and  terminated  in  the  month 
of  July,  1916,  by  mutual  consent  of  all  the 
parties  thereto,"  was  a  conclusion  or  law, 
and  that  no  finding  of  fact  was  made  upon 
the  essential  issue  of  cancellation  of  the  con- 
tract. 

The  suit  was  commenced  in  March,  1917. 
If  by  mutual  consent  the  parties  to  the  con- 
tract canceled  the  same  before  that  time,  the 
suit  for  its  breach  could  not  be  maintained. 
The  determination  of  the  issue  of  cancellation 
adversely  to  the  plaintiffs  disposes  of  the 
appellants'  contention  In  regard  to  the  matter 
of  tender.  A  finding  "that  plaintiff  did  not 
rescind  said  sales"  has  been  held  to  be  a 
finding  of  fact.  Hollenbach  v.  Schnabel,  101 
Cal.  317,  35  Pac.  872,  40  Am.  St  Rep.  57.  It 
was  the  ultimate  fact  just  as  in  this  case 
the  finding  that  the  agreement  was  canceled 
and  terminated  by  mutual  consent  of  all  the 
parties  thereto  was  the  ultimate  fact 
Weldenmueller  v.  Stearns,  etc.,  Co.,  128  Cal. 
626,  61  Pac.  374.    The  court  further  found 
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that  the  plaintiffs  were  not  damaged,  and 
that  the  defendant  was  not  damaged. 

Upon  all  the  findings  the  court  concluded 
the  plaintiffs  were  not  entitled  to  take  any- 
thing by  their  action;  that  the  defendant 
was  not  entitled  to  take  anything  by  his 
cross-complaint,  and  the  defendant  was  enti- 
tled to  costs.  Judgment  was  rendered  ac- 
cordingly. The  judgment  and  conclusions 
of  law  are  supported  by  the  findings.  They 
were  sufficient  and  within  the  issues. 

The  Judgment  Is  affirmed. 

We  concur:  LANGDON,  P.  J.;  HAVEN,  J. 


(41  Oal.  App.  62) 

GALLICK  v.  BELL  et  al   (Civ.  2755.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  2,  1919.) 

Evidence  «3=>98— Failure  to  Sustain  Bub- 
den  of  Proof. 
In  a  suit  to  foreclose  a  chattel  mortgage, 
where  the  defense  was  an  excessive  charge  con- 
trary to  Personal  Property  Brokers'  Act,  but 
there  was  no  evidence  that  plaintiff  was  a  per- 
sonal property  broker  as  defined  in  that  act,  the 
finding  must  be  against  defendant  under  the 
rule  that,  where  no  evidence  is  offered  on  the 
issue,  the  court  must  find  the  fact  against  the 
person  'having  the  burden  of  proof. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Emmet  SeawelL  Judge. 

Suit  by  Mrs.  M.  Galllck  against  C.  G. 
Bell  and  others  to  foreclose  a  chattel  mort- 
gage. Judgment  for  the  plaintiff,  and  cer- 
tain defendants  appeal.  Affirmed. 

Gillogley,  Crofton  &  Payne,  of  San  Fran- 
cisco, for  appellants. 

R.  B.  Gaylord,  of  San  Francisco,  for  re- 
spondent 

LANGDON,  P.  J.  This  is  an  appeal  by 
the  defendants  C.  G.  Bell  and  Gertrude  Bell 
from  a  decree  of  foreclosure  and  sale,  made 
in  an  action  by  plaintiff  to  foreclose  a  chat- 
tel mortgage.  The  facts  are  briefly  that  the 
note  and  mortgage  sued  upon  were  executed 
by  the  appellants.  The  note  was  for  the 
face  value  of  $275,  and  bore  Interest  at  the 
rate  of  2  per  cent  a  month.  C.  G.  Bell,  one 
of  the  defendants  and  appellants,  testified 
that  the  sum  of  $35  was  deducted  from  the 
face  value  of  .the  note,  and  he  was  given 
only  $240  for  the  note  of  $275,  and  no  other 
consideration.  Appellant  contends  that  the 
court  erred  in  making  the  decree  of  fore- 
closure because  the  note  and  mortgage  sued 
upon  were  void  under  the  provisions  of  the 
Personal  Property  Brokers'  Act  (Act  2637, 
General  Laws  of  California),  which  statute 
provides  that  a  personal  property  broker 


shall  not  charge  or  receive  Interest  tn  ex- 
cess of  the  rate,  of  2  per  cent  per  month, 
upon  any  loan;  appellants'  contention  being 
that  the  retention  of  the  bonus  of  $35  in 
addition  to  the  2  per  cent  interest  was  a 
violation  of  the  statute. 

A  personal  property  broker  within  the 
meaning  of  the  statute  is  defined  to  be: 

"  •  •  •  Every  person  or  corporation  en- 
gaged in  the  business  of  loaning  or  advancing 
money  or  other  thing  and  taking  in  whole  or  in 
part  as  security  for  such  loan  or  advance  any 
chattel  mortgage.  •  •  • n.  Section  1. 

There  Is  no  evidence  In  the  record  that 
plaintiff  was  a  personal  property  broker, 
and  the  court  therefore  properly  found  that 
plaintiff  was  not,  at  the  time  of  the  execu- 
tion and  delivery  of  the  note  and  mortgage, 
a  personal  property  broker.  This  finding  is 
in  accordance  with  the  rule  that  where  no 
evidence  upon  a  question  is  offered,  the 
court  must  find  the  fact  to  be  against  the 
person  having  the  burden  of  proof.  Levis- 
ton  v.  Ryan,  75  Cal.  293,  17  Pac.  239.  In 
the  present  case,  as  the  appellants  were 
relying  upon  usury  as  a  defense,  they  had 
the  burden  of  establishing  the  necessary  ele- 
ments contemplated  by  the  statute. 
The  Judgment  is  affirmed. 

We  concur:   BRITTAIN,  J.;  HAVEN,  J. 


(40  Cal.  App.  776) 

WARNER  et  al  v.  BERTHOLF.   (Civ.  2817.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.   April  24,  1919.) 

L  Appeal  and  Ebbob  <g=  1011(1)  —  Finding 
Based  on  Conflicting  Evidence  —  Re- 
view. 

Court  on  appeal  cannot  disturb  finding  on 

conflicting  evidence. 

2.  Municipal  Corporations  «=»705(10)  — 
Lookout  fob  Automobile— Duty  of  Pe- 
destrian. 

Plaintiff  had  the  right  to  use  the  street  in 
the  pursuit  of  her  lawful  intention  to  board 
street  car,  and  contention  that  although  she 
had  once  assured  herself  that  no  automobile 
was  approaching,  it  was  her  duty  not  to  walk 
along  and  with  the  street  car  without  at  all 
times  looking  behind  her,  cannot  be  sustained. 

3.  Municipal  Corporations  «3=»705(1)— Use 
of  Street  —  Dott  of  Dbiveb  of  Automo- 
bile. 

It  was  the  duty  of  defendant  in  driving  her 
automobile  to  see  persons  upon  the  street  in 
front  of  her,  where,  as  in  this  case,  her  view 

was  unobstructed. 

Appeal  from  Superior  Court,  Alameda 
County;  J.  J.  Trabucco,  Judge. 
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contention  made  here  that  it  wag  the  duty  of 
the  plaintiff,  after  she  had  once  assured  her- 
self that  no  automobile  or  other  vehicle  was 
approaching,  not  to  walk  along  and  with 
the  street  car  without  at  all  times  looking 
behind  her.  Raymond  v.  Hill,  168  Cal.  473, 
143  Pac.  743.  It  was  the  duty  of  the  defend- 
ant,  in  driving  her  automobile,  to  see  per- 
sona on  the  road  in  front  of  her,  where,  as 
in  this  case,  her  view  was  unobstructed. 
Barker  v.  Savas  (Utah)  172  Pac  672. 
The  judgment  is  affirmed. 

We  concur:  RICHARDS,  J.;  NOURSE, 
Judge  pro  tern. 


Action  by  Helen  H.  Warner  and  others 
against  Ina  Bertholf.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Albert  H.  Elliot,  of  San  Francisco,  for  ap- 
pellant. 

Albert  E.  Carter  and  John  D.  Murphy,  both 
of  Oakland,  for  respondents. 

WASTE,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  had  by  plaintiff 
for  damages  for  personal  injuries  suffered 
when  the  plaintiff  was  struck  by  the  automo- 
bile of  the  defendant 

As  we  read  the  record,  it  was  stipulated 
by  the  attorney  for  the  defendant  that  if 
any  judgment  at  all  should  be  rendered  or 
entered  against  the  defendant,  the  judgment 
of  $600,  awarded  plaintiff  in  this  case,  is  not 
excessive,  and  is  proper  so  far  as  the  amount 
of  the  damage  is  concerned. 

Plaintiff  was  standing  on  the  easterly  side 
of  College  avenue,  in  the  city  of  Berkely, 
intending  to  board  a  south-bound  car,  which 
she  saw  approaching  on  the  westerly,  or 
south-bound  track.  She  crossed  the  street  in 
front  of  the  approaching  car,  signaled  the 
motorman  to  stop,  and  stood  waiting  for  the 
car  to  pass.  As  she  so  stood,  she  looked  north- 
erly on  College  avenue,  and  saw  no  automo- 
bile or  vehicle  approaching.  As  the  street 
car  passed  her,  it  slowed  down,  then  being 
some  distance  north  of  the  customary  stop 
sign.  It  passed  plaintiff,  who  turned  and 
walked  southerly  along  with  the  car.  At 
this  time  she  was  midway  between  the  side 
of  the  car  and  the  westerly  curb  line  of  the 
street  She  was  facing  and  walking  south, 
and  her  back  was  to  the  north.  While  walk- 
ing in  this  direction,  she  was  suddenly. struck 
in  the  back  by  the  automobile  of  the  de- 
fendant and  suffered  the  injuries  complained 
of,  and  which  resulted  in  the  judgment  which 
is  brought  here  for  Teview  on  this  appeal. 

The  testimony  of  the  plaintiff,  as  to  her 
position  In  the  street  at  the  time  of  the  ac- 
cident and  her  movements  just  prior  there- 
to, is  corroborated  in  detail  by  the  testimony 
of  the  motorman  of  the  car,  and  by  the  con- 
ductor, as  to  the  point  in  the  street  where 
she  was  struck. 

[1  -3]  According  to  the  testimony  of  defend- 
ant and  one  of  her  witnesses,  plaintiff  step- 
ped from  the  westerly  curb  of  the  street, 
directly  in  front  of  the  approaching  auto- 
mobile. This  conflict  in  the  evidence  was 
reconciled  by  the  trial  court  as  it  was  its 
duty  to  do,  and  we  cannot  disturb  its  finding 
on  that  point  In  view  of  the  evidence,  which 
the  trial  court  found  to  be  true,  we  see  no 
merit  in  this  appeal.  The  plaintiff  had  a 
right  to  the  use  of  the  street  in  the  pursuit 
of  her  lawful  intention  to  board  the  street 
car.  We  find  no  support  in  appellant's  au- 
thorities under  the  facts  of  this  case  of  the  j  16,  1919,  a  stipulation,  filed  February  8, 1919, 

«=>For  other  cases  «m  same  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Digests  and  Index** 


(41  Cal.  App.  49) 

GUIGNI  et  at  v.  RATTO  et  al   (Civ.  2941.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 2,  California.  May  2, 1919.) 

1.  Appeal  and  Ebbob  «=>  801  (5)— Motion  to 
Dismiss— Detebmination. 

On  motion  to  dismiss  an  appeal  from  a 
judgment  entered  on  stipulation,  the  court  will 
examine  the  certified  copy  of  the  judgment  roll 
solely  to  determine  whether  the  appeal  Is  with- 
in either  of  the  two  exceptions  to  the  rule  that 
an  appeal  does  not  He  from  a  consent  judg- 
ment, namely,  cases  where  there  was  no  juris- 
diction, and  where  the  complaint  did  not  state 
a  cause  of  action. 

2.  Landlobd  Ai»n  Tenant  «=»291(8)— Fobci- 
blx  Detainee— Complaint— Sutficenot. 

Complaint  alleging  that  plaintiff  leased  for 
a  term  of  years  certain  premises  of  which  de- 
fendant was  in  possession  as  a  tenant  by  the 
month,  and  that  they  served  written  notice  on 
defendant  to  vacate  within  three  days  and  be 
refused  to  do  so,  sufficiently  states  a  cause  of 
action  for  forcible  detainer.  ( 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  Thos.  F.  Graham, 
Judge. 

Action  by  C.  Guigni  and  others  against 
Louis  Ratto  and  others.  Judgment  was  en- 
tered for  the  plaintiffs  on  stipulation,  and  de- 
fendants appeal.   Appeal  dismissed. 

W.  P.  Caubu.  John  T.  Williams,  and  Leo 
B,  Friedman,  all  of  San  Francisco,  for  appel- 
lants. 

Harry  I.  Stafford,  of  San  Francisco,  for  re- 
spondents. 

PER  CURIAM.  The  respondents  move  to 
dismiss  the  appeal  from  a  judgment  entered 
upon  stipulation. 

The  respondents  sued  the  appellant  and 
ficticious  defendants  for  unlawful  detainer. 
After  demurrer,  the  defendant  answered  on 
January  13,  1919.    Under  date  of  January 
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was  made  providing  that  judgment  might  be 
entered  for  the  plaintiffs  and  against  the  de- 
fendants for  restitution  of  the  premises,  can- 
cellation of  lease,  and  $250  damages.  The 
stipulation  further  provided  execution  should 
be  stayed  until  March  1,  1919.  On  February 
8,  1919,  judgment  was  signed  in  accordance 
with  the  terms  of  the  stipulation,  including 
provision  for  the  stay  of  execution  until 
March  1, 1919.  By  successive  orders  the  stay 
was  continued  in  force  until  March  20,  1919, 
when  notice  of  appeal  was  given,  and  a  fur- 
ther order  was  made  staying  all  proceedings 
on  the  judgment  until  the  "appeal  shall  have 
been  dismissed  or  determined,"  upon  the  said 
defendant  filing  a  stay  bond  with  two  sureties 
in  the  sum  of  $3,000.  A  transcript  on  appeal 
has  not  been  filed.  The  notice  of  motion  for 
dismissal  was  accompanied  by  a  certified 
copy  of  the  judgment  roll,  orders  staying  ex- 
ecution, and  notice  of  appeal.  No  counter 
showing  was  presented  on  behalf  of  the  ap- 
pellant 

[1]  The  respondents  rely  on  the  rule  that 
an  appeal  will  be  dismissed  where  the  judg- 
ment from  which  the  appeal  was  taken  was 
entered  upon  a  stipulation.  Hibernia  S.  A  L. 
S.  v.  Waymlre,  152  Cal.  286,  92  Pac.  645.  On 
behalf  of  the  appellant  It  Is  contended  there 
are  two  exceptions  to  this  rule ;  the  first  be- 
ing in  cases  where  the  lower  court  did  not 
have  jurisdiction  of  the  subject-matter  of  the 
action,  and  the  second  in  cases  where  the 
complaint  Is  fatally  defective.  In  each  of 
these  cases  It  is  contended  on  behalf  of  the 
appellant  that  no  valid  judgment  could  be 
entered,  .even  by  consent,  because  jurisdiction 
cannot  be  conferred  by  agreement. 

It  is  further  contended  by  the  appellant 
that,  under  the  rule  that  an  appellate  court 
will  not  look  Into  the  record  to  determine  up- 
on the  merit  of  a  motion  to  dismiss  the  ap- 
peal, a  complete  answer  to  the  motion  has 
been  made  In  this  case  by  the  suggestion  that 
there  was  no  Jurisdiction  in  the  court  below 
to  enter  the  judgment.  To  uphold  this  con- 
tention would  necessitate  the  announcement 
of  a  rule  which  would  enable  parties  to  lit- 
igation entirely  to  disregard  and  needlessly 
delay  the  execution  of  judgments  entered  by 
consent.  Without  going  into  a  consideration 
of  matters  which  might  be  presented  upon 
the  appeal,  if  the  appeal  could  be  sustained 
in  the  face  of  the  stipulation,  since  the  appel- 
lant, in  opposition  to  the  motion  to  dismiss, 
relies  upon  an  exception  to  the  admitted  rule 
covering  such  cases,  the  court  is  constrained 
to  examine  the  certified  copy  of  the  judgment 


roll  solely  for  the  purpose  of  determining 
whether  or  not  the  appeal  is  within  either  of 
the  exceptions  claimed  by  counsel  for  the  ap- 
pellant to  exist. 

[2]  The  substantial  averments  of  the  com- 
plaint are  that  oh  and  prior  to  October  15, 
1917,  Paul  A  rata  and  Irene  A  rata  were  the 
owners  in  fee  of  the  premises  In  San  Fran- 
cisco, described  in  the  complaint;  that  on 
the  last-mentioned  date  the  owners  leased  the 
premises  for  a  term  of  five  years,  commenc- 
ing on  that  date ;  that  the  plaintiffs  entered 
into  possession  under  the  terms  of  the  lease 
and  since  have  been  the  lessees;  that  prior 
and  up  to  that  date,  the  defendant  Ratto  was 
a  tenant  of  the  premises  from  month  to 
month ;  that  on  that  day  the  plaintiffs  served 
notice  in  writing  upon  Ratto  to  deliver  up 
possession  and  vacate  the  premises,  and  Rat- 
to had  refused,  failed,  and  neglected  so  to  do; 
that  on  December  17,  1918,  the  plaintiffs 
served  Ratto  with  a  written  notice  within 
three  days  to  vacate  the  premises,  and  he  had 
failed,  neglected,  and  refused  so  to  do;  and 
that  plaintiffs  had  been  damaged  by  Ratio's 
default  In  the  sum  of  $5,000. 

As  to  the  second  claimed  exception,  It  can- 
not be  said  that  the  complaint  was  fatally 
defective.  Neither  can  it  be  said  as  to  the 
first  exception  that  the  court  was  without 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion. The  defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  state  a  cause  of  action,  and 
on  the  ground  that  It  was  uncertain,  in  that 
it  could  not  be  ascertained  from  the  com- 
plaint what  notice  in  writing  was  given  to 
the  defendant  to  deliver  up  possession  of  the 
premises.  The  demurrer  was  overruled, 
whereupon  the  defendant  answered,  denying 
on  Information  and  belief  the  lease  to  the 
plaintiffs  and  their  entry  under  the  lease,  and 
averring  a  lease  of  the  premises  from  the 
owners  to  himself  from  December  15,  1917, 
to  December  15,  1918.  He  also  denied  the 
plaintiffs  were  damaged.  The  answer  was 
verified  on  January  13,  1919.  If  the  parties 
had  gone  to  trial  upon  the  issues  thus  pre- 
sented, a  valid  judgment  might  have  been  en- 
tered. The  judgment  entered  upon  the  stip- 
ulation is  equally  binding.  Even  though  the 
rule  requiring  dismissal  of  appeal  in  such 
cases  may  be  subject  to  the  exceptions  claim- 
ed by  counsel  for  the  appellant,  they  have 
failed  to  bring  the  case  within  either  excep- 
tion. 

The  appeal  Is  dismissed. 
All  concur. 
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HENDERSON  v.  E.  LATTER  &  SONS. 
(Civ.  1924.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  April  17,  1919.) 

1.  Sales  <&=»197— Title— Risk. 

The  common-law  rule  which  is  the  rule  in 
California  is  that  the  risk  as  to  goods  sold 
rests  where  the  title  resides. 


2.  Sales  <&=>202(6)— Shipment  0.  O.  D. 
The  seller's  shipment  of  goods  C.  O.  D.  as 

ordered  with  bill  of  lading  attached  and  sent 
to  a  bank  to  be  taken  up  by  seller  before  de- 
livery of  goods  showed  seller's  intention  that 
ownership  and  right  to  possession  of  goods 
should  not  pass  to  buyer  until  the  draft  was 
paid. 

3.  Sales  «S=»202(6)  —  Shipments  O.  O.  D.  — 
Reservation  or  Title— Evidence. 

The  effect  of  a  sale  C.  O.  D.  and  shipment 
with  bill  of  lading  and  draft  attached  to  re- 
serve title  in  the  seller  until  payment  may  be 
rebutted  by  evidence  as  to  seller's  contrary  in- 
tention. 

4.  Sales  <g=>202(6)  —  Loss  While  in  Rail- 
road Warehouse— Risk— Title. 

Where  goods  ordered  were  shipped  C.  O.  D. 
with  bill  of  lading  and  draft  attached  and  sent 
to  a  bank  with  notice  to  buyer  that  on  payment 
of  draft  the  bank  would  turn  over  the  original 
invoice,  the  shipment  showed  seller's  reserva- 
tion of  title  until  payment,  so  that  loss  of  goods 
by  fire  while  in  railroad's  warehouse  would  fall 
upon  seller. 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty; Clarence  N.  Raker,  Judge. 

Action  by  J.  S.  Henderson  against  E.  La  ti- 
er ft  Sons.  From  a  judgment  for  plaintiff 
for  part  of  his  demand,  and  from  an  order 
denying  motion  for  new  trial,  he  appeals. 
Judgment  and  order  affirmed. 

J.  T.  Sharp,  of  Alturas,  for  appellant 
Jamison  ft  Wylle,  of  Alturas,  for  respond- 
ent 

CHIPMAN,  P.  J.  It  is  alleged  in  the  com- 
plaint that  defendant  "became  indebted  to 
R.  F.  Smith  ft  Sons  Company,  Chicago,  111., 
in  the  sum  of  $47151,  lawful  money  of  the 
United  States,  upon  an  express  contract,  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered to  said  defendant"  at  its  special  in- 
stance and  request  that  before  filing  the 
complaint  Smith  ft  Sons  Company  assigned 
the  said  claim  to  plaintiff,  and  that  no  part 
thereof  has  been  paid. 

The  answer  denies  the  averments  of  the 
complaint  except  that  defendant  herein  ad- 
mits that  it  is  indebted  to  plaintiff  in  the 
sum  of  $31.91.  The  cause  was  tried  by  the 
court  without  a  jury,  and  plaintiff  had  judg- 
ment for  the  sum  of  $31.91  and  interest 
amounting  In  all  to  the  sum  of  $34.  Plain- 


HENDERSON  v.  E.  LAUER  ft  SONS  811 
<m  p.) 

tiff  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial.  . 

The  controversy  arises  out  of  a  shipment 
of  goods  by  plaintiff's  assignor  to  defendant 
of  the  value  of  $440.40,  which  before  deliv- 
ery were  destroyed  by  fire  in  the  warehouse 
of  the  railroad  company  at  Alturas. 

Witness  Ryerson,  bookkeeper  and  credit 
manager  of  Smith  &  Sons  Company,  testified 
that  the  shipment  was  "C.  O.  D.  draft  with 
bill  of  lading  attached,  the  original  bill  of 
lading  and  draft  sent  to  the  First  National 
Bank  of  Alturas."  On  November  13,  1914, 
Smith  ft  Sons  Company  wrote  defendant  as 
follows: 


"We  are  to-day  shipping  your  C.  O.  D.  order 
given  to  our  Mr.  Laney  sending  draft  for 
$440.40  together  with  original  invoice  to  the 
First  National  Bank  at  Alturas.  When  thi» 
draft  is  paid  the  bank  will  turn  over  the  orig- 
inal invoice  to  you." 

It  was  admitted  that  the  goods  remained 
in  the  warehouse  of  the  railroad  company  for 
seven  months,  and  until  destroyed,  June  28, 
1916.  It  appeared  also  that  the  bank  at  Al- 
turas notified  defendant  that  the  draft  and 
bill  of  lading  were  in  its  possession,  soon  aft- 
er being  received  by  It  In  answer  to  a  letter 
written  by  Smith  ft  Sons  Company,  defend- 
ant of  date  July  22,  1915,  wrote  not  to  "be 
worried  or  alarmed  over  the  claim  of  $440.- 
40,"  and  requesting  that  company  to  present 
the  claim  to  the  railroad  company,  which 
it  did,  and  which  was  refused  payment  on 
the  ground  as  testified  to  by  the  railroad 
company's  general  manager,  that  the  com- 
pany was  acting  only  in  the  capacity  of  a 
warehouseman. 

In  its  letter  the  Smith  ft  Sons  Company 
also  said  that,  if  the  railroad  company 
would  not  pay  the  claim,  the  E.  Laner  ft  Sons 
Company  would^  pay  it  It  is  not  contended 
that  this  promise  was  supported  by  any  con- 
sideration or  was  otherwise  than  a  voluntary 
offer.  The  letter  went  in  as  bearing  upon 
the  question  as  to  the  ownership  of  the  goods 
while  in  storage.  When  on  the  witness 
stand,  Mr.  Lauer,  president  of  Lauer  ft  Sons 
Company  was  asked  the  question: 

"You  understood  all  the  time  that  these  goods 
were  being  held  for  you  and  all  you  had  to  do 
was  to  go  to  the  First  National  Bank  and  give 
your  check  and  take  the  goods;  isn't  that  the 
fact?  A.  Sure.  Q.  That  was  the  way  these 
goods  were  ordered  C.  O.  D.,  were  they  not? 
A.  Yes,  air." 

We  find  in  the  record  no  explanation  of 
defendant's  failure  to  take  up  the  draft  and 
call  for  the  goods.   Witness  Lauer  testified: 

"Q.  Did  you  tell  them  [Smith  &  Sons  Com- 
pany] that  you  would  not  receive  the  goods  for 
any  cause  from  the  time  they  were  shipped  to 
you,  and  ordered  here  in  Alturas,  until  after  the 
fire?  A.  I  do  not  think  we  had  any  corre- 
spondence over  them  atalL" 


#j=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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He  testified  that  his  company  ordered  the 
goods  shipped  through  Mr.  Laney,  salesman 
of  Smith  &  Sons  Company,  that  they  came 
O.  O.  D.  as  ordered,  and  that  his  company 
had  never  repudiated  the  contract 

We  find  no  evidence  in  the  record  from 
which  the  intention  of  the  parties  can  be 
safely  determined  other  than  is  to  be  found 
in  the  simple  fact  that  the  goods  were  order- 
ed by  defendant,  and  that  they  were  ship- 
ped to  Alturas  O.  O.  D.,  as  ordered,  bill  of 
lading  with  draft  attached,  sent  to  First  Na- 
tional Bank,  Alturas. 

[1]  We  understand  that  the  rule  at  com- 
mon law  Is  the  rule  in  this  state,  viz.  that 
the  risk  is  placed  where  the  title  resides. 
Jue  Yee  v.  Ch.  Tetzen  &  Co.,  12  Cal.  App. 
55,  106  Pac.  594;  Hilmer  v.  Hills,  188  Cal. 
134,  70  Pac.  1080;  Seeligson  v.  Philbrick  (O. 
C.)  80  Fed.  600. 

[2-4]  It  was  said  in  Seeligson  v.  Philbrick, 
supra: 

"Where  a  bill  of  exchange  for  the  price  of 
the  goods  is  inclosed  to  the  buyer  for  accept- 
ance, together  with  a  bill  of  lading,  if  he  re- 
fuse acceptance,  he  acquires  no  right  to  the  bill 
of  lading,  or  the  goods  of  which  it  is  the  sym- 
bol. Where  a  vendor  deals  with  the  bill  of 
lading  only  to  secure  the  contract  price,  the 
property  rests  in  the  buyer  on  payment  thereof. 
See  Benjamin  on  Sales  (4th  Ed.)  §  839,  and  nu- 
merous cases  cited." 

In  Dows  v.  National  Exchange  Bank,  91 
U.  S.  618,  23  L.  Ed.  214,  it  was  said  that  the 
transmission  of  the  invoice  of  goods  does 
not  pass  the  property  in  the  goods  without 
an  acceptance  and  payment  of  the  draft 
drawn  against  them.  An  invoice  is  not  a 
bill  of  sale,  nor  is  it  evidence  of  a  sale.  A 
bill  of  lading  taken  deliverable  to  the  ship- 
per's own  order  is  inconsistent  with  an  in- 
tention to  pass  the  ownership  of  the  cargo 
to  the  person  on  whose  account  it  may  have 
been  purchased. 

It  was  held  in  Greenwood  Grocery  Co,  v. 
Canadian  County  Mill  &  Elevator  Co.,  72  S. 
C.  450,  52  S.  B.  191,  2L.R.A.  (N.  S.)  79,  110 
Am.  St  Rep.  627,  5  Ann.  Cas.  261,  that  even 
If  the  bill  of  lading  provides  for  the  de- 
livery to  the  consignee,  "yet,  if  the  consign- 
or draws  for  the  price  attaching  the  bill  of 
lading  to  the  draft,  this  is  sufficient  evi- 
dence of  his  intention  to  reserve  title  and 
right  of  possession  until  the  draft  is  paid, 
and  the  consignee  is  not  entitled  to  the 


goods  until  payment"  Unless  rebutted  by 
evidence  to  the  contrary,  Mr.  Benjamin  says 
the  fact  of  making  the  bill  of  lading  deliver- 
able to  the  order  of  the  vendor  is  almost 
decisive  to  show  his  intention  to  reserve  the 
jus  disponendi  and  prevent  the  property 
from  passing  to  the  vendee.  Benjamin  on 
Sales  (7th  Ed.)  |  379. 

In  Hilmer  v.  Hills,  supra,  the  court  quot- 
ed with  approval  from  Sanborn  v.  Shepherd, 
59  Minn.  144,  60  N.  W.  1089,  as  follows: 

"There  being  no  agreement  of  the  parties  to 
the  contrary,  the  law  presumes  the  sale  to 
have  been  made  for  cash;  and,  upon  a  sale  for 
cash,  payment  of  the  purchase  money  and  the 
delivery  of  the  property  are  concurrent  and 
mutually  dependent  acts.  Neither  party  is 
bound  to  perform  without  contemporaneous 
performance  by  the  other.  The  payment  of  the 
purchase  money  was  a  condition  precedent  to 
plaintiffs  right  of  possession." 

We  find  nothing  in  Ramlsh  v.  Kirschbraun 
&  Sons,  107  Cal.  659,  40  Pac.  1045,  cit- 
ed by  appellant,  controverting  the  rule  above 
stated.  Doubtless  the  parties  may  agree 
that  title  shall  pass  to  the  consignee  or  the 
purchaser  of  the  goods  upon  delivery  to  the 
purchaser  of  the  bill  of  lading  with  draft  at- 
tached. The  effect  of  a  sale  C  O.  D.  and 
shipment  with  bill  of  lading  and  draft  at- 
tached, as  shown,  may,  as  Benjamin  says, 
be  rebutted  by  evidence^  to  the  contrary  in- 
tention, as  appeared  in*  the  cases  cited  by 
appellant  but  we  find  no  evidence  in  the 
record  which  warrants  our  holding  that 
Smith  &  Sons  Company  intended  that  title 
should  pass  to  defendant  without  first  pay- 
ing for  the  goods  by  taking  up  the  draft 

The  goods  for  which  judgment  was  con- 
fessed were  "delivered  to  defendant  and  con- 
stituted a  credit  sale  and  the  bill  of  lading 
stated  "payable  30  days,"  whereas  the  bill  of 
lading  in  question  stated,  "payable  C.  O.  D. 
draft  with  B/L  First  National  Bank,"  and 
in  no  sense  constituted  a  credit  sale.  We 
think  it  quite  clear  that  the  vendor  did  not 
intend  that  the  ownership  and  right  to  the 
possession  of  the  goods  should  pass  to  de- 
fendant until  its  draft  was  paid.  We  think 
that  the  loss  of  the  goods  should  fall  upon 
plaintiff. 

The  judgment  and  order  are  affirmed. 
We  concur:  HART,  J.;  BURNETT,  J. 
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(40  Cal.  App.  «75) 

PEOPLE  t.  SCHIAFPINO  et  aL   (Cr.  465.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  16,  1919.) 

Criminal  Law  «=»1182  —  Affirm  an  eg  — 
Points  and  Authobities— Evidence. 
Appellants  having  failed  to  file  points  and 
authorities,  with  proof  of  service  upon  Attor- 
ney General,  within  15  days  after  filing  of  tran- 
script, as  required  by  rule  2,  or  to  apply  for 
further  time,  and  the  case  having  been  sub- 
mitted upon  the  record  on  motion  of  Attorney 
General,  there  being  no  appearance  at  call  of 
calendar  of  defendants,  who  were  given  notice 
that  cause  was  placed  upon  calendar,  judgment 
will  be  affirmed,  where  the  evidence,  though 
largely  circumstantial,  cannot  be  said  to  be  in- 
sufficient to  support  verdict  of  guilty. 

Appeal  from  Superior  Court,  Lake  County ; 
M.  S.  Sayre,  Judge. 

Charles  Schiafflno  and  Tony  Frankino 
were  convicted  of  having  feloniously  and 
burglariously  broken  into  and  entered  a 
store,  and  they  appeal.  Affirmed. 

C.  H.  Brennan  and  T.  M.  O'Connor,  both 
of  San  Francisco,  for  appellants. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Defendants  were  tried 
Jointly  for  the  crime  of  having  feloniously 
and  burglariously  broken  into  and  entered 
the  store  of  Herrick  &  Brooks,  in  the  town 
of  Middleton,  county  of  Lake,  on  the  18th 
day  of  September,  1918,  "with  intent  then 
and  there  to  commit  a  crime,"  and  "then  and 
there  opened  a  safe  by  use  of  nitroglycerin, 
contrary  to  the  form,  force,  and  effect  of  the 
statute,"  etc.  The  Jury  returned  a  verdict 
of  guilty  as  charged,  and  the  court  sentenced 
defendants  to  the  state  prison  at  San  Quen- 
tin.    Defendants  appealed. 

The  clerk's  transcript  was  filed  January 
25,  1919,  and  .  the  reporter's  transcript  was 
filed  February  6,  1919.  Under  rule  2  (176 
Pac.  viil),  the  appellant  in  a  criminal  case 
is  required  to  "file  his  points  and  authori- 
ties, with  proof  of  service  on  the  Attorney 
General,  within  15  days  after  the  filing  of 
the  transcript."  The  cause  was  placed  upon 
the  April  calendar  and  due  notice  thereof 
sent  to  defendants'  attorneys.  They  have 
filed  no  points  and  authorities,  and  have  not 
applied  for  further  time  In  which  to  file 
points  and  authorities.  At  the  call  of  the 
calendar  there  was  no  appearance  for  de- 
fendants, and  on  motion  of  the  Attorney  Gen- 
eral the  cause  was  submitted  on  the  record. 

We  have  read  the  evidence  In  the  case,  and 
while  it  is  largely  circumstantial,  we  can- 
not say  It  is  insufficient  to  support  the  ver- 
dict 

,  The  Judgment  is  affirmed. 


MOSHER  r.  LACK  813 
(Ml  F.) 

(41  Cal.  App.  28) 
MOSHER  v.  LACK.  (Civ.  1897.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  30,  1919.    Rehearing  De- 
nied by  Supreme  Court  June  26,  1919.) 

1.  Vendob  and  Pubohaseb  <&=>44— Rescis- 
sion of  Sale— Material  Mistake— Evi- 
dence— Sufficiency. 

In  a  suit  to  rescind  a  contract  to  purchase 
lands  on  the  ground  of  fraudulent  representa- 
tions and  mistake  as  to  the  amount  of  land 
conveyed,  evidence  as  to  the  difference  in  value 
between  the  acreage  received  and  the  acreage  in- 
tended to  be  sold  held  sufficient  to  justify  a 
finding  that  the  mistake  was  a  material  one. 

2.  Vendob  and  Purchaser  <3=>44— Suits  to 
Set  Aside  Pubchase— Presumptions. 

In  suits  to  set  aside  purchases  of  land  on 
the  ground  of  mistake  as  to  quantity,  there  is 
always  a  presumption  that  where  the  price  per 
acre  is  considered  the  quantity  influences  the 
buyer  as  an  inducement  to  pay  the  gross  amount 
agreed  upon. 

3.  Vendor  and  Purchaser  <8=>113— Suits  to 
Set  Aside— Discrepancy  in  Quantity. 

A  purchaser' of  land  may  have  his  purchase 
set  aside,  where  it  appears  that  owing  to  a 
mutual  mistake  a  materially  less  acreage  was 
conveyed  than  was  intended. 

4. *  Vendob  and  Purchaser  «=»127— Suit  to 
Set  Aside  Purchase— Recovery  fob  Im- 
provements. 

In  suit  to  set  aside  the  purchase  of  a  half 
interest  in  land  on  the  ground  of  a  material 
mistake  as  to  the  quantity  conveyed,  it  was  not 
error  to  allow  plaintiff  to  recover  one-half  the 
value  of  the  improvements  placed  thereon. 

5.  Evidence  <S=474(18) — Opinions-Special 
Knowledge— Value. 

In  a  suit  to  set  aside  a  purchase  of  land  on 
the  .ground  of  material  mistake  as  to  quantity, 
it  was  not  error  to  admit  evidence  by  a  civil  en- 
gineer acquainted  with  the  property  as  to  the 
cost  and  value  of  improvements  thereon. 

6.  Evidence  $=>474(18)— Opinion  op  Owneb 
—Value. 

In  a  suit  to  set  'aside  a  purchase  of  land 
on  the  ground  of  material  mistake  as  to  quan- 
tity, it  was  not  error  to  allow  plaintiff  to  tes- 
tify as  to  the  cost  ot  the  items  entering  into 
the  value  of  the  improvements  placed  by  him 
thereon. 

Appeal  from  Superior  Court,  Glenn  Coun- 
ty ;  Wm.  M.  Finch,  Judge. 

Action  by  J.  W.  Mosher  against  M.  D. 
Lack.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Carr  ft  Kennedy,  of  Redding,  for  appellant. 
George  R.  Freeman,  of  Willows,  fbr  re- 
spondent. 

BUCK,  Presiding  Judge  pro  tem.  This  is 
an  action  to  rescind  a  contract  to  purchase 
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lands  on  the  ground  that  the  contract  was 
entered  into  as  a  result  of  false  and  fraud- 
ulent representations  and  mistake  in  regard 
to  the  amount  of  land  conveyed.  The  case 
was  tried  by  the  court  without  a  Jury,  and 
findings  were  made  establishing  the  mistake 
but  negativing  the  fraudulent  representa- 
tions; a  judgment  was  given  for  plaintiff, 
from  which  this  appeal  is  taken  by  the  de- 
fendant under  the  alternative  method. 

By  the  terms  of  the  contract  in  question, 
which  was  made  on  November  2,  1914,  the 
appellant  agreed  to  sell,  and  the  respondent 
agreed  to  buy,  for  the  sum  of  $6,300,  an  un- 
divided one-half  of  a  piece  of  land  described 
by  metes  and  bounds  and  "containing  80 
acres  more  or  less."  The  purchase  price  was 
to  be  paid  as  follows:  $1,500  at  the  time  of 
the  making  of  the  agreement,  $650  twelve 
months  thereafter,  $2,000  two  years  there- 
after; and,  as  a  credit  upon  the  purchase 
price  to  the  extent  of  $900,  the  respondent 
agreed  to  execute  and  deliver  to  the  appel- 
lant a  deed  to  certain  real  property  in  Shas- 
ta county  known  as  the  "old  Graham  place" ; 
also,  the  respondent  agreed  to  assume  one- 
half  of  a  mortgage  on  the  property  in  the 
sum  of  $2,500. 

On  the  issue  of  mistake,  plaintiff,  in  his 
complaint,  alleges  as  follows: 

"That  in  order  to  induce  plaintiff  to  pur- 
chase a  half  interest  in  and  to  said  land  and 
to  enter  into  said  contract,  defendant  informed 
plaintiff  that  the  land  described  in  said  contract 
contained  80  acres  of  land  and  the  purchase 
price  of  a  half  interest  therein  was  based  on 
the  belief  that  said  land  did  contain  80  acres; 
that  plaintiff  at  the  time  of  entering  into  said 
contract  and  at  the  time  he  paid  defendant 
the  sum  of  $1,500  and  at  the  time  he  executed 
the  deed  described  in  paragraph  III  hereof  to 
defendant  believed  that  said  Glenn  county  hind 
did  so  contain  80  acres  and  had  no  knowledge 
to  the  contrary  until  the  month  of  May,  1915, 
when  he  caused  a  survey  to  be  made  and  then 
discovered  for  the  first  time  that  said  land  did 
not  contain  80  acres,  but  contained  less  than 
40  acres;  that  said  land  does  not  contain  80 
acres,  and  plaintiff  would-  not  have  entered  into 
said  contract  of  November  2,  1914,  had  he  not 
relied  upon  and  acted  upon  the  representation 
that  said  land  did  contain  80  acres;  that  plain- 
tiff and  defendant  at  the  time  of  entering  into 
said  contract  both  believed  that  said  land  con- 
tained 80  acres  and  the  purchase  price  of  one- 
half  interest  therein  was  based  upon  the  as- 
sumption by  both  parties  that  said  land  did 
contain  80  acres  of  land." 

Upon  conflicting  evidence,  the  court  made 
a  finding  substantially  in  accordance  with 
this  allegation,  except  that  the  court  found 
that  the  land  contained  only  55.64  acres.  In- 
stead of  only  40  acres. 

Counsel  for  appellant  has  filed  able  and 
instructive  briefs.  But  his  argument  is  based 
upon  his  contention  that  the  foregoing  basic 
finding  "is  not  supported  by  the  evidence,  but 
in  certain  respects  is  in  conflict  with  other 
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findings  of  the  court  and  contrary  to  all  the 
evidence." 

It  is  true  that  the  testimony  of  plaintiff's 
witnesses  is  contradicted  by  witnesses  for 
the  defendant  But  if  the  trial  court  believ- 
ed the  testimony  of  plaintiff's  witnesses  the 
evidence  in  the  record  is  sufficient  to  sustain 
the  above  finding.  From  the  evidence  offer- 
ed on  behalf  of  the  plaintiffs  it  sufficiently 
appears  that  the  contract  upon  which  the 
minds  of  the  parties  met  was  a  contract  per- 
taining to  a  half  interest  In  a  piece  of  land 
which  each  of  the  parties  at  the  time  of  the 
contract  believed  contained  80  acres  of  land, 
when,  as  a  matter  of  fact,  it  contained  only 
55.64  acres,  and  that  this  mutual  mistake 
was  a  material  mistake  and  induced  the 
plaintiff  to  enter  into  the  contract. 

Also,  from  the  testimony  on  behalf  of  the 
plaintiff,  it  appears  that  the  price  per  acre 
was  considered  by  the  parties  at  the  time  of 
the  trade.  So  it  was  not  simply  a  sale  In 
gross.  The  plaintiffs  testimony  is  as  fol- 
lows: 

"Q.  How  was  this  figure  (the  price  of  the 
land)  arrived  at?  A.  I  asked  Mr.  Leek  what 
the  value  of  this  land  was  per  acre,  and  he 
said  that  river  bottom  land,  such  as  that  was, 
was  worth  from  $175  to  $200  an  acre,  but  that 
the  bank  had  appraised  it  at  a  little  less  than 
that,  and  he  was  willing  to  exchange  on  that 
appraisement  that  the  bank  had  put  on  it,  but 
he  said  'we  value  the  cleared  land  at  $175  an 
acre/  So  that  was  the  basis  on  which  we  made 
the  exchange.  Q.  At  the  time  of  your  negotia- 
tion and  fixing  of  this  price  between  yourself 
and  Mr.  Lack,  how  many  acres  were  figured  as 
cleared  land?  A.  Sixty-three  acres.  Q.  Was 
there  any  other  land  besides  that  63  acres  clear- 
ed land  figured?  A.  No  cleared  land.  Q.  Any 
other  land?  A.  Yes,  supposed  to  be  a  little 
less  than  20  acres  covered  with  timber.  Q. 
What  did  Mr.  Lack  say  about  that  portion  of  the 
land,  if  anything?  A.  That  portion  of  the  land 
was  supposed  to  be  put  in  at  about  $100  per 
acre.  Q.  If  you  did  not  believe  at  that  time, 
Mr.  Moaher,  that  there  were  80  acres  in  that 
land,  would  you  have  entered  into  this  contract? 
A.  No." 


[1,2]  The  difference  In  value  between  the 
acreage  received  and  the  acreage  intended 
to  be  sold  was  sufficient  to  Justify  the  court  in 
finding  that  the  mistake  was  a  material  one 
when  taken  in  connection  with  the  plaintiff's 
testimony  that  he  would  not  have  entered 
into  the  contract  had  he  not  believed  that 
the  land  contained  80  acres.  And  there  is 
always  a  presumption  that,  where  the  price 
per  acre  is  considered,  the  quantity  influ- 
ences the  buyer  as  an  inducement  to  pay  the 
gross  amount  agreed  upon.  McComb  v.  Gil- 
keson,  110  Va.  406,  66  S.  E.  77,  135  Am.  St 
Rep.  944,  and  cases  cited  in  note;  McComb* 
v.  Church,  180  Pac  535. 

The  court  evidently  believed  that  the  plain- 
tiff was  told  by  the  defendant  that  the  land 
contained  80  acres;  also,  probably  believed 
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that  the  knowledge  and  standing  of  the  de- 
fendant was  such  that  plaintiff  would  be  jus- 
tified In  believing  anything  that  the  'defend- 
ant might  tell  plaintiff  about  the  land.  From 
the  testimony  of  defendant  it  appears  that 
for  ten  years  he  had  occupied  the  responsible 
position  of  county  assessor  In  the  county  of 
Shasta,  and  he  further  testified  that — 
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"Mr.  MosheT  did  not  really  say  anything. 
He  apparently  didn't  know  anything  about  the 
land  business.  Really  all  the  information  he  got 
I  volunteered.  Q.  You  volunteered  you  would 
take  $12,600?  A.  I  did  not.  Q.  You  did  vol- 
unteer that  the  bank  had  appraised  the  land  at 
$12,600?  A.  He  asked  me  what  I  considered 
the  property  worth.  Q.  And  you  told  him  the 
bank  had  appraised  it?  A.  Yes,  I  told  him  the 
only  knowledge  I  had  was  that  they  appraised 
it  at  $12,600.  Q.  Did  you  tell  him  why  the 
bank  appraisement  was  made?  A.  I  don't  know 
whether  I  did  or  not.  Q.  What  did  you  know 
about  .the  bank  appraisement?  A.  I  knew  all 
about  it   It  was  made  at  my  request." 

The  bank  appraisement  referred  to  was  of- 
fered in  evidence,  and  the  first  words  it  con- 
tains relative  to  the  appraisement  are,  "The 
pluce  contains  about  80  acres,"  and  the  ap- 
praisement which  follows  is  based  upon  this 
acreage. 

[?]  This  evidence  may  have  had  some 
weight  with  the  court  in  reaching  the  con- 
clusion that  the  defendant  at  whose  request 
this  appraisement  was  made  had  an  honest, 
though  mistaken,  belief  that  the  land  did  con- 
tain 80  acres,  and  that  the  same  information 
was  given  to  the  plaintiff  in  regard  to  the 
acreage  of  the  land  as  was  given  to  the  ap- 
praiser of  the  bank  when  the  appraisement 
was  made  by  the  bank  at  the  request  of  the 
defendant 

So  far  as  mistake  and  rescission  are  con- 
cerned, this  case  comes  within  the  principles 
enunciated  by  our  Supreme  Court'  in  the  case 
of  Hannah  v.  Steinman,  159  Cal.  142, 112  Pac. 
1094.  See,  also,  Johnson  v.  Withers,  9  Cal. 
App.  52,  98  Pac.  42 ;  Quarg  v.  Scber,  136  Cal. 
406,  69  Pac.  96;  Elchelberger  v.  Mills  Land 
&  Water  Co.,  9  Cal.  App.  628, 100  Pac.  117. 

[4]  The  court  did  not  err  In  allowing  the 
plaintiff  to  recover  one-half  of  the  value  of 
the  Improvements  placed  upon  the  property. 
Fountain  v.  Semi-Tropic  L.  Co.,  99  Cal.  677, 
34  Pac.  497. 

[6, 1]  The  court  did  not  err  in  permitting 
the  plaintiff  and  the  witness  Stiles  to  testify 
in  regard  to  the  cost  and  value  of  the  im- 
provements placed  upon  the  land.  The  wit- 
ness Stiles  was  a  civil  engineer,  and  acquaint- 
ed with  the  property,  and  the  plaintiff  testi- 
fied fully  In  regard  to  the  cost  of  the  items 
which  entered  Into  the  value  of  the  Improve- 
ments. 

Judgment  Is  affirmed. 

We  concur:  HART,  J. ;  BURNETT,  J. 


(40  Cal.  App.  674) 
MORSE  et  al.  v.  IMPERIAL  GRAIN  & 
WAREHOUSE  CO.    (Civ.  2400.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   April  4,  1919.) 

1.  Warehousemen   <J=»24(7)  —  Liability  — 
Provisions  of  Receipt. 

In  view  of  Deering's  Gen.  Laws  1915,  Act 
4320,  a  warehouseman  cannot  relieve  itself 
from  liability  for  loss  of  goods  resulting  from 
want  of  ordinary  care  and  diligence  by  insert- 
ing in  a  receipt  that  the  goods  were  deposited 
at  the  risk  of  the  depositor. 

2.  Warehousemen  <8=>24(1)  —  Liability  - 
Contract. 

A  warehouseman  may  by  special  contract 
assume  liability  for  loss  of  goods  due  to  any 
cause  and  make  himself  an  insurer  thereof. 

3.  Warehousemen  <g=>24(7)  —  Liability  — 
Contract— Limitation. 

Under  a  warehouse  receipt  reciting  that  the 
property  deposited  was  received  "for  account 
and  at  the  risk  of"  the  depositor,  and  that  the 
warehouseman  "is  not  responsible  for  loss  oc- 
casioned to  the  merchandise  stored  with  them 
by  fire  or  elements,"  the  warehouseman  was 
not  liable  where,'  through  no  lack  of  ordinary 
care  or  diligence  on  its  part  or  its  servants,  the 
merchandise  was  stolen  from  the  warehouse, 
in  view  of  Deering's  Gen.  Laws  1915,  Act  4320. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  C.  F.  Morse  and  Lionel  Brack- 
enberry,  partners,  doing  business  under  the 
Arm  name  and  style  of  Morse  &  Bracken- 
berry,  against  the  Imperial  Gram  &  Ware- 
house Company.  From  a  Judgment  for  de- 
fendant and  an  order  denying  their  motion 
for  a  new  trial,  plaintiffs  appeal.  Affirmed. 

F.  R.  McNamee,  of  Los  Angeles,  Leo  A. 
McNamee,  of  Las  Vegas,  Nev.,  and  Luke 
J.  McNamee  and  Parke  Godwin,  both 
Of  Los  Angeles,  for  appellants. 

Albert  M.  Norton  and  Emery  &  Rehart,  all 
of  Los  Angeles,  for  respondent  . 

SHAW,  J.  Action  to  recover  for  12  sacks 
of  wool  deposited  with  defendant  as  a  ware- 
houseman, and  which  defendant  failed  to  re- 
deliver on  demand  therefor. 

Judgment  went  for  defendant  from  which 
and  an  order  denying  a  motion  for  a  new 
trial  made  by  plaintiffs,  they  appeal. 

The  case  was  submitted  for  decision  upon 
an  agreed  statement  of  facts,  the  material 
parts  of  which  are  as  follows: 

"The  respective  parties  hereto  •  *  *  agree 
upon  the  following  statement  of  facts,  and  sub- 
mit the  same  to  the  court  for  the  determination 
of  the  points  in  controversy  hereinafter  speci- 
fied. The  facts  agreed  upon  are  as  follows: 
(1)  The  defendant  is  *  *  *  a  public  ware- 
houseman; (2)  The  plaintiffs  *  •  *  did,  on 
April  15,  1916,  duly  deliver  to  defendant,  as 
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juch  warehouseman,  69  sacks  of  wool  for  stor- 
age, which  defendant  agreed  to  receive,  keep, 
and  store  in  its  warehouse  in  the  city  of  El 
Centro  •  •  •  in  accordance  with  the  follow- 
ing warehouse  receipt,"  which  receipt,  in  ad- 
dition to  the  matters  required  to  be  specified 
therein  by  section  2  of  "An  act  to  make  uni- 
form the  law  of  warehouse  receipts,"  stated 
the  wool  was  received  "for  account  and  at  the 
risk  of  Morse  &  Brackenberry,"  and  also  con- 
tained a  provision  that,  "The  Imperial  Grain  & 
Warehouse  Company  is  not  responsible  for  loss 
occasioned  to  the  merchandise  stored  with 
them,  by  fire  or  elements"; '  "(4)  on  July  6, 1916, 
plaintiffs  duly  demanded  a  redelivery  of  said  69 
sacks  of  wool,  and  then  and  there  offered  to 
pay  defendant  the  full  amount  of  its  storage 
charges  thereon;  (5)  upon  such  demand  de- 
fendant redelivered  57  sacks  thereof,  but  fail- 
ed and  refused  to  redeliver  the  remaining  12 
sacks  thereof,  giving  as  a  reason  therefor  that 
the  12  Backs,  on  some  date  unknown,  bad  dis- 
appeared, or  were  stolen  from  its  said  ware- 
house, without  any  fault  or  carelessness,  mis- 
conduct, or  negligence  of  defendant,  or  its 
servants  or  either  of  them,  and  through  no  lack 
of  ordinary  care  or  diligence  on  the  part  of 
the  defendant  or  its  servants  and  while  defend- 
ant was  using  ordinary  care  and  diligence, 
which  plaintiffs  contend  is  no  defense  to  this 
action,  even  if  true."  ' 

By  the  stipulation  "the  points  in  contro- 
versy" as  specified  for  submission  to  the  court 
for  its  determination  were: 

"(1)  Is  not  the  liability  of  the  defendant  ab- 
solutely fixed  by  the  provisions  of  its  ware- 
house receipt  above  set  out?"  (2)  Under  the 
rule  of  "Ezpresaio  unius  est  exdusio  alterius," 
does  not  the  provision  exempting  defendant 
from  loss  due  to  fire  or  the  elements  estop  it 
from  making  any  defense  other  than  that  the 
gooda  were  so  lost?  (3)  Is  defendant's  liabil- 
ity restricted  to  such  loss  only  as  resulted  rrom 
the  want  of  ordinary  care  and  diligence? 

It  was  further  provided  that  If  the  court 
upon  the  "above  statement"  should  find  for 
plaintiffs,  judgment  should  follow  in  their 
favor ;  otherwise  it  should  be  for  defendant 

An  act  of  March  19,  1909,  entitled  "An  act 
to  make  uniform  the  law  of  warehouse  re- 
ceipts" (Deering's  Gen.  Laws  1915,  p.  2022), 
requires  all  receipts  to  embody  certain  provi- 
sions, and  section  3  of  said  act  provides  that 
a  warehouseman  may  insert  in  a  receipt  any 
other  terms  and  conditions,  provided  that 
such  terms  and  conditions  shall  not  "in  any 
wise  impair  his  obligation  to  exercise  that 
degree  of  care  in  the  safekeeping  of  the  goods 
Intrusted  to  him  which  a  reasonably  careful 
man  would  exercise  in  regard  to  similar 
goods  of  his  own."  And  section  21  of  said 
act  provides  that  a  warehouseman  shall  be 
liable  for  any  loss  or  injury  to  goods  caused 
by  his  failure  to  exercise  such  care  In  regard 
to  them  as  a  reasonably  careful  owner  of 
similar  goods  would  exercise,  but  he  shall  not 
be  liable,  in  the  absence  of  an  agreement  to 
the  contrary,  for  any  loss  or  injury  to  goods 
would  could  not  have  been  avoided  by  the 
exercise  of  such  care,  . 


[1, 2]  Counsel  for  both  parties,  as  they 
must,  concede  the  receipt  should  be  Inter- 
preted In  the  light  of  the  provisions  of  the 
act  from  which  we  have  quoted.  This  being 
true,  provisions  having  for  their  purpose  the 
exemption  of  a  warehouseman  from  liability 
which  the  law  In  express  terms  imposes  upon 
him  cannot  be  deemed  effectual  for  any  pur- 
pose. Hence  it  follows  that  defendant  could 
not  by  the  provision,  "For  account  and  at  the 
risk  of  Morse  &  Brackenberry,"  so  Inserted  in 
the  receipt,  relieve  itself  from  liability  for 
loss  of  the  goods  if  such  loss  resulted  from  a 
want  of  ordinary  care  and  diligence  exercised 
by  It  To  this  extent  the  law  protects  one 
who  for  hire  deposits  his  goods  for  storage 
with  a  warehouseman  who,  while  he  cannot 
in  any  case  exempt  himself  from  the  liability 
imposed  by  law,  may  by  special  contract  as- 
sume liability  for  loss  of  goods  due  to  any 
cause,  thus  making  him  an  insurer  thereof. 
However,  there  Is  nothing  whatever  in  the 
receipt  before  us  upon  which  such  additional 
liability  can  be  predicated. 

[3]  In  support  of  their  argument  for  re- 
versal, appellants  cite  a  number  of  cases  to 
the  effect  that  since  the  provision,  "For  ac- 
count and  at  the  risk  of  Morse  &  Bracken- 
berry," is  to  be  disregarded,  and  since  the 
loss  of  the  goods  was  not  due  to  fire  or  the 
elements,  the  contract  should  be  construed 
as  an  absolute  promise  on  the  part  of  defend- 
ant to  redeliver  tfie  goods,  as  was  held  In  the 
case  of  Pope  v.  Farmers'  Union  Milling  Co., 
130  Cal.  139,  62  Pac.  384,  53  L  R.  A.  673,  80 
Am.  St.  Rep.  87.  In  that  case  a  number  of 
sacks  of  wheat  were  received  by  a  warehouse- 
man upon  an  agreement  to  redeliver  the 
same,  subject  alone  to  loss  due  to  the  ele- 
ments. It  was  held  that  a  failure  to  deliver 
the  goods  for  any  cause  other  than  that  they 
were  destroyed  by  the  elements  constituted 
no  defense*  That  case  and  others  to  like 
effect  were  decided  prior  to  the  adoption  of 
the  act  of  1909  and  at  a  time  when  the  extent 
of  a  warehouseman's  liability  was  the  un- 
restricted subject  of  special  contract 

The  question  as  to  whether  defendant  was 
guilty  of  negligence  in  the  care  of  the  wool 
must  be  determined  from  the  facts  agreed 
upon,  which  the  trial  court  construed  as  a 
stipulation  that  the  theft  or  loss  of  the  goods 
was  not  due  to  negligence  or  want  of  ordinary 
care  on  the  part  of  defendant  Appellants 
insisted  that  such  interpretation  was  wholly 
unwarranted.  We  cannot  assent  to  this  con- 
tention. Construed  in  the  light  of  the  sur- 
rounding circumstances,  and  having  In  view 
the  purpose  which  prompted  it  and  the  points 
submitted  for  determination,  there  can  be  no 
doubt  that  it  was  Intended  as  an  admission 
by  plaintiffs  that  the  loss  of  the  goods,  as  al- 
leged in  the  answer,  was  not  due  to  careless- 
ness or  negligence  of  defendant  and  that  as 
custodian  thereof,  It  had  exercised  ordinary 
care.  Otherwise  construed,  -there  could  be  no 
purpose  in  inserting  defendant's  reasons  for 
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failure  to  redeliver  the  12  sacks  of  wool, 
which,  as  stated,  "plaintiffs  contend  is  no 
defense  to  this  action,  if  true."  That  such 
was  the  intent  appears  from  appellants'  brief, 
wherein  counsel,  in  referring  to  the  language 
quoted,  says: 

"In  framing  such  clause  plaintiffs  had  in  view 
the  decision  of  this  court  in  Pope  v.  Farmers' 
Union  Milling  Co.,  130  Cal.  139,  62  Pac  384, 
53  L.  R.  A.  673,  80  Am.  St.  Rep.  87,  supra." 

Clearly  the  case  was  submitted  to  and  de- 
cided by  the  trial  court  upon  the  theory  that 
the  fact  as  to  whether  defendant  was  negli- 
gent in  the  care  of  the  wool  was  Immaterial ; 
that,  conceding  it  had  exercised  ordinary 
care,  nevertheless,  since  the  goods  were  not 
destroyed  by  fire  or  the  elements,  it  was,  as 
decided  in  Pope  v.  Farmers'  Union  Milling 
Co.,  supra,  bound  upon  demand  therefor  to 
make  delivery  thereof.  The  effect  of  the 
stipulation,  taken  In  connection  with  plain- 
tiffs' action  thereunder,  was  to  concede  that 
defendant  was  not  chargeable  with  negligence 
or  want  of  ordinary  care,  which,  upon  their 
theory,  constituted  no  defense  to  the  action. 

Since  no  appeal  lies  from  the  order  denying 
the  motion  for  a  new  trial,  It  is  dismissed. 

The  Judgment  is  affirmed. 

We  concur:   OONREY,  P.  J.;  JAMES,  J. 


<40  Cal.  App.  778) 

ADLER  v.  SAWYER.    (Civ.  2767.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  April  25,  1919.  Re- 
hearing Denied  by  Supreme  Court  June  23, 
1919.) 

1.  Guaranty  <g=4— Distinguished  from  In- 
demnity Contract. 

A  contract  by  which  defendant  agreed  to 
protect  plaintiff  against  loss  arising  from  the 
sale  by  defendant  himself  of  a  note  and  Its  se- 
curity is  not  a  contract  of  guaranty,  within  Civ. 
Code,  8  2787,  defining  a  guaranty  as  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guar- 
anty.] 

2.  Guaranty  «=5»16(3>—Sutfich:noy  of  Con- 
sideration —  Statutory  Provisions  —  Ap- 
plicability to  Othsr  Contracts. 

Civ.  Code,  5  2792,  requiring  a  distinct  con- 
sideration for  contracts  of  guaranty  not  enter- 
ed into  at  the  same  time  as  the  original  obli- 
gation, and  not  forming  a  part  thereof,  is  ap- 
plicable to  contracts  of  guaranty  only. 

8.  Trial  «s»404(1)  —  Findings  of  Trial 
Court— Construction — Liberal  Construc- 
tion—Reconciling  Conflict. 
The  findings  of  a  trial  court  are  to  be  lib- 
erally construed  in  support  of  the  judgment,  all 
findings  to  be  read  together,  and,  if  possible, 
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to  be  reconciled,  so  as  to  prevent  any  conflict 
on  material  points. 

4.  Appeal  and  Error  «=>907(2)— Review— 
Presumption  —  Contracts  —  Considera- 
tion—Evidence  Supporting. 

On  appeal  on  the  judgment  roll  alone  in 
an  action  on  a  contract,  in  which  the  allega- 
tions of  the  complaint  and  answer  failed  to 
raise  the  issue  of  consideration,  it  will  be  pre- 
sumed in  support  of  the  judgment  that  the  ev- 
idence by  which  good  consideration  for  the  con- 
tract sued  upon  was  shown  was  received  with 
out  objection,  and  that  the  case  was  tried  by 
consent  of  the  parties,  as  if  such  issue  had  been 
properly  raised. 

5.  Limitation  of  Actions  «=»56(2)— Accru- 
al of  Right  of  Action— Contracts— In- 
demnity. 

The  statute  of  limitations  as  to  an  action 
upon  a  contract  of  indemnity  against  loss  does 
not  commence  running  until  the  person  indemni- 
fied suffers  the  loss  against  which  the  contract 
protects  him. 

6.  Appeal  and  Error  «£=>907(2)— Review— 
Presumption — Findings  of  Trial  Court- 
Evidence  Considered. 

Where,  on  appeal,  there  is  no  evidence  be- 
fore the  court  sufficient  to  determine  when  plain- 
tiff suffered  loss  on  a  contract  of  indemnity  and 
his  right  of  action  accrued,  it  will  be  presumed 
that  the  finding  of  the  trial  court  that  plaintiffs 
cause  of  action  was. not  barred  by  the  statute 
of  limitation  was  sustained  by  sufficient  evi- 
dence. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  O.  Deasy, 
Judge. 

Action  by  Charles  Adler  against  F.  W. 
Sawyer.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

F.  W.  Sawyer,  of  San  Francisco,  for  ap- 
pellant 

Gerald  C.  Halsey,  of  San  Francisco,  for  re- 
spondent 

HA  YEN,  J.  Defendant  appeals,  upon  the 
judgment  roll  alone,  from  a  judgment  ren- 
dered against  him  in  an  action  upon  a  writ- 
ten contract  of  indemnity.  Oh  August  18, 
1911,  in  consideration  of  the  payment  of 
$3,000,  the  defendant  sold  and  transferred 
to  plaintiff  a  certain  promissory  note  in  that 
amount  dated  July  17,  1909,  the  payment 
of  which  was  secured  by  a  deed  of  trust. 
On  September  22,  1911,  defendant  executed 
and  delivered  to  plaintiff  the  contract  sued 
upon.  That  document  recites  the  prior  sale 
of  the-  note  to  the  plaintiff,  the  receipt  of  the 
consideration  by  the  defendant  the  fact  that 
statements  had  been  made  as  to  the  possible 
invalidity  of  the  note,  and  concludes  as  fol- 
lows: 

"Said  F.  W.  Sawyer  hereby  agrees  to  pro- 
tect said  Charles  Adler  against  any  and  all 
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possible  loss  or  damages  that  he  may  sustain 
by  not  being  able  to  in  any  manner  realize  the 
full  benefits  of  note  and  trust  deed  or  to  re- 
cover the  full  amount  of  said  note  and  trust 
deed  from  any  reason  whatever  arising  ont  of 
the  transaction." 

Appellant  contends  that  this  contract  is 
one  of  guaranty,  and,  as  such,  it  Is  unsup- 
ported by  a  sufficient  consideration,  for  the 
reason  that  it  was  not  entered  into  at  the 
same  time  as  the  original  obligation,  and 
did  not  form  a  part  thereof,  and  that  the 
record  shows  there  was  no  distinct  consid- 
eration therefor,  as  required  by  section  2792 
of  the  Civil  Code.  The  argument  is  based 
upon  the  allegations  of  the  complaint  and 
the  findings,  a  portion  of  which  are  set  forth 
in  appellant's  brief.'  The  full  record  on  this 
matter  is  as  follows: 

In  the  complaint  it  is  alleged: 

"That  subsequent  to  the  transfer  of  the  said 
note  and  of  the  said  deed  of  trust  by  the  said 
defendant,  F.  W.  Sawyer,  to  the  said  plaintiff, 
Charles  Adler,  above  mentioned  and  alleged, 
said  defendant,  F.  W.  Sawyer,  and  the  said 
plaintiff,  Charles  Adler,  entered  into  a  certain 
agreement  in  writing,  wherein  and  whereby, 
for  the  original  consideration  paid  by  the  said 
Charles  Adler  to  the  said  defendant,  F.  W. 
Sawyer,  for  the  transfer  of  the  said  note  and 
of  the  said  deed  of  trust,  and  for  other  reasons 
expressed  therein,  the  said  defendant,  F.  W. 
Sawyer,  agreed  to  protect  the  said  Charles 
Adler  against  any  and  all  possible  loss  for  dam- 
age that  he  might  sustain,"  etc. 

In  his  answer  the  defendant  denies: 

"That  the  alleged  agreement  in  said  complaint 
alleged  to  have  been  entered  into  between 
Charles  Adler  and  defendant,  F.  W.  Sawyer, 
was  entered  into  for  any  other  consideration 
than  is  expressed  in  said  agreement." 

Upon  this  issue  the  court  found: 

"That  all  of  the  allegations  of  plaintiff's  com- 
plaint on  file  herein  are,  and  each  of  them  is, 
true  and  correct,  and  fully  sustained  by  the 
evidence,  and  the  court  further  finds  that  there 
was  a  good  and  sufficient  and  valuable  consid- 
eration for  the  making  and  execution  and  deliv- 
ery of  all  of  the  written  instruments  particular- 
ly described  in  plaintiff's  complaint.  (The  con- 
tract sued  upon  was  one  of  the  instruments 
thus  referred  to.]  And  the  court  further  finds 
that  the  defendant,  Sawyer,  for  a  good  and  suf- 
ficient and  valuable  consideration,  on  the  22d 
day  of  September,  1911,  agreed  to  protect  plain- 
tiff against  any  and  all  possible  loss  or  dam- 
ages that  plaintiff  might  sustain  by  not  being 
able  to  in  any  manner  realize  the  full  benefits 
of  the  note  and  trust  deed  described  in  plain- 
tiffs complaint,  or  to  recover  the  full  amount 
of  said  note  and  trust  deed  from  any  reason 
whatever." 

[1,  2]  A  guaranty  is  defined  as  "a  promise 
to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person."  Civ.  Code,  5  2787. 
In  the  contract  here  involved  defendant 
agreed  to  protect  plaintiff  against  loss  or 
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damage  arising  from  the  sale  by  defendant 
himself  of  the  promissory  note  and  its  se- 
curity. Section  2792  of  the  Civil  Code  is 
applicable  to  contracts  of  guaranty  only. 
Upon  the  question  of  consideration,  it  is  not 
necessary  to  decide  whether  the  contract 
sued  upon  comes  within  that  category.  Even 
if  it  be  assumed  that  the  section  relied  upon 
applies  to  this  particular  contract,  the  con- 
tention of  appellant  is  without  merit. 

[3,  4]  The  findings  of  the  trial  court  are 
to  be  liberally  construed  in  support  of  the 
judgment,  and  all  the  findings  are  to  be  read 
together.  If  possible,  they  are  to  be  recon- 
ciled so  as  to  prevent  any  conflict  on  ma- 
terial points.  A  Judgment  will  not  be  re- 
versed on  the  ground  of  a  conflict  in  the 
findings,  unless  the  findings  are  Incapable  of 
being  harmoniously  construed.  Ames  v.  City 
of  San  Diego,  101  Gal.  390,  395,  35  Pac  1005; 
Haight  v.  Halght,  151  Cal.  90,  92,  90  Pac. 
197.  So  reading  and  construing  the  findings 
before  us,  it  is  clear  that  the  court  found 
that  the  contract  sued  upon  was  supported 
by  a  good  and  sufficient  and  valuable  con- 
sideration, and  that  there  is  no  such  conflict 
in  the  findings  as  to  lead  to  a  reversal  of 
the  judgment  The  allegations  of  the  com- 
plaint and  answer  raised  the  issue  of  the 
consideration  for  the  execution  of  the  con- 
tract But  even  if  they  did  not  upon  this 
appeal  on  the  judgment  roll  alone,  it  must 
be  presumed  in  support  of  the  judgment  that 
the  evidence  by  which  the  existence  of  a 
sufficient  consideration  was  established  was 
received  without  objection,  and  that  the  case 
was  tried  by  consent  of  the  parties  as  it 
such  issue  had  been  properly  .  raised. 
Churchill  v.  Baumann,  95  CaL  541,  547,  30 
Pac.  770. 

[5,  I]  It  is  further  contended  by  the  ap- 
pellant that  the  action  is  barred  for  the 
reason  that  the  contract  was  dated  Septem- 
ber 22,  1911,  and  this  action  was  not  com- 
menced until  July  6,  1917.  The  contract 
sued  upon  is  not  a  guaranty  of  payment  of 
the  promissory  note  transferred  by  defend- 
ant to  plaintiff,  but  is  rather  a  contract  of 
Indemnity  against  loss  by  reason  of  the  in- 
ability of  the  plaintiff  to  realize  upon  the 
note  and  the  security  therefor.  There  is  a 
marked  difference  between  these  two  classes 
of  contracts.  Under  a  guaranty  of  payment 
the  liability  of  the  guarantor  becomes  fixed 
by  the  failure  of  the  principal  debtor  to  pay 
at  maturity:  but  under  a  contract  of  in- 
demnity against  loss  no  right  of  action  ac- 
crues against  the  indemnitor  until  the  per- 
son indemnified  suffers  the  loss  against 
which  the  contract  protects  him.  In  this 
case  the  plaintiff's  cause  of  action  against 
the  defendant  upon  the  contract  arose  when 
it  was  determined  that  plaintiff  would  not 
recover  the  full  amount  of  the  transferred 
note.  In  the  absence  of  any  evidence,  we 
are  unable  to  determine  when  this  loss  oc- 
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curred  and  plaintiff's  right  of  action  accrued. 
The  trial  court  found,  however,  that  plain- 
tiff's cause  of  action  was  not  barred  by  any 
of  the  provisions  of  the  Code  of  Civil  Proce- 
dure relied  upon.  It  must  be  presumed  that 
this  findlag  was  sustained  by  sufficient  evi- 
dence. 

The  judgment  is  affirmed. 

We  concur:   LANGDON,  P.  J.;  BRIT- 
TAIN,  J. 


(40  Cal.  App.  «0) 

FERGODO  et  aL  v.  DONOHUE  et  aL 
(Civ.  2645.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.   April  16,  1919.) 

Judgment  <8=>505— Setting  Apart  Home- 
stead—Collateral  Attack— Error. 
Error  of  a  probate  coo  it  in  setting  aside 
as  a  homestead  absolutely  for  decedent's  minor 
children  land  formerly  community  property, 
which  upon  the  death  of  decedent's  wife  became 
his  separate  property  within  Code  Civ.  Proc  5 
1468,  was  an  error,  committed  in  the  exercise 
of  its  jurisdiction,  which  cannot  be  indirectly 
attacked  in  a  later  proceeding  to  quiet  title  to 
the  land. 

Appeal  from  Superior  Court,  Contra  Costa 
County;  A.  B.  McKenzie,  Judge. 

Action  to  quiet  title  by  George  J.  Fergodo 
and  others  against  W.  H.  Donohue  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Cedrlc  W.  Peterson,  of  Pleasanton,  and 
Neal  Power,  of  San  Francisco,  for  appellants. 

W.  S.  Tinning,  of  Martinez,  O.  A.  Gale,  of 
Pleasanton,  and  W.  H.  L.  Hynes,  of  Oak- 
land, for  respondents. 

KERRIGAN,  J.  This  is  an  action  to  quiet 
title.  The  complaint  was  in  two  counts.  The 
cause  was  tried  on  the  first  count,  and  judg- 
ment went  for  the  defendants.  As  to  the 
second  count  a  demurrer  thereto  was  sustaln- 
.ed,  and,  plaintiffs  having  refused  to  amend, 
judgment  by  default  upon  that  count  was 
also  entered  against  them.  The  plaintiffs 
appealed  from  both  judgments.  That  relat- 
ing to  the  default  judgment  not  being  season- 
ably taken,  it  was  heretofore,  upon  motion 
made  in  this  court,  dismissed. 

The  question  involved  in  the  remaining  ap- 
peal concerns  the  construction  of  an  order 
setting  apart  a  homestead  to  minor  children. 
The  facts  are  undisputed  and  simply  told. 
The  property  set  apart  was  community  in 
character,  and  had  belonged  to  E.  S.  Fergodo 
and  his  wife.  Mrs.  Fergodo  predeceased  her 
husband,  and  the  latter  died  in  the  year  1904, 
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leaving  him  surviving  as  the  result  of  this 
union  11  children,  6  of  whom  were  minors. 
No  homestead  had  ever  been  selected  by  ei- 
ther spouse  In  lifetime,  but  in  the  course  of 
probate  proceedings  upon  the  estate  of  E.  S. 
Fergodo,  deceased,  the  court,  upon  petition 
of  the  guardian  of  the  minor  children,  and 
after  due  notice  and  hearing,  set  apart  abso- 
lutely in  fee  as  a  homestead  to  the  minor 
children  the  property  here  involved.  Sub- 
sequently the  estate  was  closed,  and  the  re- 
maining property  distributed  to  all  the  chil- 
dren, both  adults  and  minors.  After  the  lat- 
ter reached  majority  they  conveyed  the  home- 
stead property  to  the  defendants.  No  objec- 
tion was  made,  at  the  time  of  the  making 
thereof,  either  to  the  decree  setting  apart 
the  homestead,  or  to  the  final  decree  of  dis- 
tribution, and  no  appeal  was  ever  taken  from 
either  of  them. 

It  is  conceded  that  the  property  had  been 
the  community  property  of  E.  S.  Fergodo  and 
his  wife ;  and  assuming  for  the  purposes  of 
this  case  that  upon  the  death  of  Mrs.  Fer- 
godo the  property  became  the  separate  prop- 
erty of  the  surviving  husband  within  the 
meaning  of  section  1468  of  the  Code  of  Civil 
Procedure,  and  that  therefore  the  court  com- 
mitted error  in  setting  it  aside  as  a  home- 
stead absolutely  instead  of  for  a  limited  time, 
still  we  think  it  was  but  an  error  committed 
in  the  exercise  of  its  jurisdiction,  which  can- 
not be  indirectly  attacked.  It  has  been  so 
decided.  In  the  Matter  of  Moore,  96  Cal.  530, 
31  Pac.  584,  the  probate  court  had  set  aside 
to  the  widow  of  the  deceased  absolutely  a 
homestead  from  the  separate  property  of  the 
deceased ;  and  in  a  proceeding  similar  to  the 
present  the  same  question  came  before  the 
Supreme  Court  which,  in  passing  thereon, 
said: 

"If  it  should  be  conceded  that  the  court  erred 
in  setting  apart  any  portion  of  it  absolutely 
to  tbe  widow,  still  it  was  only  an  error  commit- 
ted in  the  exercise  of  its  jurisdiction,  and  the 
order  was  not  void.  No  appeal  was  ever  taken 
from^this  order,  and  it  is  now  in  full  force. 
This  being  so,  the  court  erred  in  distributing, 
as  part  of  the  estate,  the  land  so  set  apart  as  a 
homestead.  By  force  of  the  decree  setting  it 
aside,  the  title  to  the  homestead  is,  as  against^ 
the  heirs  of  the  deceased,  in  the  parties  named 
in  that  decree." 

See,  also,  Estate  of  Bette,  171  Cal.  584, 153 
Pac.  949;  Rountree  v.  Montague,  30  Cal. 
App.  170,  157  Pac.  623;  McGavln  v.  S.  F. 
Protestant  Orphan  Asylum  Society,  34  Cal. 
App.  168,  167  Pac.  182. 

Upon  the  authority  of  those  cases  the  judg- 
ment is  affirmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


&=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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PACIFIC  MFG.  CO.  «t  al  ▼.  PERRY  et  al. 
(Civ.  2750.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  April  18,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  16, 1919.) 

1.  Mechanics'  Liens  «=»290(2)  —  Foreclo- 
sure —  Finding  —  Amount  of  Work  Done 
Pbiob  to  Abandonment. 

In  an  action  to  foreclose  contractor's  and 
materialmen's  liens,  a  finding  as  to  the  value 
of  the  work  and  materials  already  done  and 
furnished  at  the  time  of  contractor's  abandon- 
ment of  the  work  in  contract  couched  in  the 
language  of  Code  Civ.  Proc.  S  1200,  as  it  stood 
prior  to  its  repeal  in  1911,  held  to  find  the  ulti- 
mate facts  required  by  such  section. 

2.  Mechanics'  Liens  <8=>164(1)  —  Foreclo- 
sure after  Abandonment  bt  Contractor 
-—Liability — Contract  Price. 

The  rights  of  mechanic's  lien  claimants  on 
abandonment  of  performance  of  the  contract  by 
the  contractor  must  be  adjudged  as  of  that 
date,  and  though  a  contraot  legally  made  lim- 
its the  liability  of  the  owner  to  lien  claimants 
to  the  contract  price,  it  is  not  error  to  fail  to 
consider  the  cost  to  the  owner  of  completion 
of  the  contract,  since  Code  Civ.  Proc.  8  1200, 
as  it  stood  prior  to  its  repeal  in  1911,  recogniz- 
ed that  the  contract  might  be  abandoned,  and 
provided  for  an  equitable  determination  of  the 
amount  of  contract  completed  and  portion  of 
contract  price  applicable  to  liens. 

3.  Mechanics'  Liens  «=»281(4)  —  Foreclo- 
sure— Amount  of  Contract  Prick  Appli- 
cable— Evi  dence. 

In  an  action  for  foreclosure  of  mechanics' 
liens  after  contractor's  abandonment,  where 
the  testimony  was  conflicting,  but  testimony  of 
experts  showed  the  per  cent,  of  the  contract 
completed  at  the  time  of  abandonment,  evidence 
held  sufficient  to  support  findings. 

4.  Mechanics'  Liens  <§=>161(2)  —  Abandon- 
ment of  Contract  —  Computation  of 
Amount  of  Contract  Price  Applicable  to 
Lien  Payment. 

In  an  action  to  foreclose  mechanics'  liens 
after  abandonment  by  contractor,  the  actual 
cost  of  completion  to  the  owners,  which  was 
increased  by  the  abandonment,  was  properly 
not  taken  into  consideration  in  determining  the 
percentage  of  the  contract  completed,  and  per- 
centage of  the  contract  price  applicable  to 
payment  of  liens. 

5.  Evidence  «=»117  —  Judgment  Roll  — Ne- 
cessity of  Other  Evidence. 

In  an  action  to  foreclose  mechanics'  liens 
after  abandonment  by  contractor,  where  there 
was  an  entire  absence  of  evidence  connecting 
a  payment  referred  to  in  a  receipt  with  the 
claim  sued  upon,  the  trial  court  did  not  err  in 
sustaining  plaintiff's  objection  to  the  offer  of 
the  judgment  roll  containing  the  receipt. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  H.  Waste,  Judge. 

Consolidated  action  by  the  Pacific  Manu- 
facturing Company  and  others  against  R.  A. 


Perry  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Affirmed. 

C.  Irvine  Wright,  F.  B.  Boland,  and  John 
Douglas  Short,  all  of  San  Francisco,  for  ap- 
pellants. 

W.  B.  Rlnehart  and  Ezra  Decoto,  both  of 
Oakland,  and  Robert  B.  Gaylord,  of  San 
Francisco,  for  respondents. 

HAVEN,  J.  This  Is  the  second  appeal  in 
consolidated  actions  to  foreclose  contractors' 
and  materialmen's  liens,  the  opinion  on  the 
first  appeal  being  reported  In  81  Cal  App 
274,  160  Pac  246.  On  June  10,  1910,  the  de- 
fendant R  A.  Perry,  acting  on  behalf  of  the 
defendant  Winifred  A,  Perry,  his  wife,  en- 
tered into  a  valid  contract  with  defendant 
Magneson  for  the  construction  of  a  residence 
and  garage  for  the  total  contract  price  of 
$23,567,  which  contract  was  recorded  on 
June  13,  1910.  The  contractor  commenced 
construction  of  the  building  thereunder,  and 
continued  until  February  11,  1911,  at  which 
latter  date  he  abandoned  work  under  the 
contract  On  March  22,  1911,  the  defendants 
R.  A.  and  Winifred  A.  Perry  filed  for  record 
a  notice  of  abandonment  by  the  contractor  of 
said  contract  The  details  of  the  contract 
so  far  as  they  may  be  material,  are  set  forth 
in  the  opinion  on  the  former  appeal,  and 
need  not  here  be  repeated.  The  present  ap- 
peal is  by  the  defendants  from  a  decree  ad- 
Judging  plaintiffs  entitled  to  liens  as  set  forth 
in  their  several  complaints,  and  decreeing 
the  foreclosure  thereof.  All  the  claims  of 
lien  here  involved  are  based  upon  work  per- 
formed or  materials  furnished  prior  to  the 
abandonment  of  the  contract  The  contro- 
versy is  concerned  mainly  with  the  proper 
portion  of  the  contract  price  applicable  to  the 
payment  of  such  liens  under  section  1200  of 
the  Code  of  Civil  Procedure,  prior  to  its  re- 
peal in  1911,  and  particularly  as  to  the  cor- 
rect method  of  computation  to  be  adopted  in 
arriving  at  that  amount   The  court  found: 

"That  the  value  of  the  work  and  materials 
already  done  and  furnished  at  the  time  of  the 
abandonment  of  said  work  and  contract  by  the 
said  defendant  Magneson,  as  aforesaid,  to  wit ' 
on  the  11th  day  of  February,  1911,  including 
materials  then  actually  delivered  and  on  the 
ground,  estimated  as  near  as  may  be  by  the 
standard  of  the  whole  contract  price,  exclu- 
sive of  the  extra  work  hereinafter  mentioned 
and  referred  to,  was  and  is  the  aggregate  sum 
of  $17,468.71,  being  74.2  per  cent  of  the 
amount  of  the  contract  price,  to  wit  123,567, 
on  account  of  which  there  had  been  paid  the 
contractor,  the  defendant  Magneson,  at  the 
time  of  abandonment,  the  sum  of  $10,000." 

The  court  also  found  that  during  the 
course  of  construction  of  the  buildings,  ana 
prior  to  the  abandonment  of  the  contract 
certain  extra  work  was  performed  by  the  con- 
tractor,  subcontractors,   and  materialmen. 


«8=>For  other  cases  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digest*  and  Indexes 
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tinder  authorization  in  writing  from  the  de- 
fendants Perry  and  In  conformance  with  the 
provisions  of  the  contract,  the  reasonable 
value  of  which  aggregated  $4,016.36,  on  ac- 
count of  which  there  had  been  paid  to  the 
contractor  the  sum  of  $1,300,  leaving  a 
balance  unpaid  for  said  extras  in  the  sum 
of  $2,71656. 

[1,2]  Appellants  attack  the  finding  above 
quoted  as  not  being  a  sufficient  finding  of 
fact  under  the  terms  of  section  1200,  Code 
of  Civil  Procedure.  It  is  couched,  however, 
In  the  language  of  that  section,  and  is  suffi- 
cient under  tbe  authority  of  Marshall  v.  Val- 
lejo  Commercial  Bank,  163  Cal.  469,  474,  126 
Pac.  146.  The  ultimate  fact  is  found  as  re- 
quired by  the  section  referred  to.  The  real 
contention  of  appellants  is  that  this  finding 
Is  not  supported  by  the  evidence,  for  the 
reason  that  it  does  not  appear  that  the  cost 
of  completion  of  the  building  was  an  element 
taken  into  consideration  In  arriving  at  the 
amount  found  to  be  applicable  to  the  pay- 
ment of  liens  at  the  time  of  abandonment 
Appellants  argue  that  the  cost  of  completion 
after  abandonment  was  much  greater  than 
It  would  bave  been  If  there  had  been  no 
abandonment,  and  as  the  owners  were  obliged 
to  pay  this  extra  cost  through  no  fault  on 
their  part,  it  should  have  been  taken  Into 
consideration  in  arriving  at  the  amount  ap- 
plicable to  claims  of  lien  which  accrued 
prior  to  abandonment 

It  Is  admitted  by  appellants  that  this  con- 
tention is  contrary  to  the  rule  laid  down  In 
Ganahl  Lumber  Co.  v.  Welnsveig,  168  CaL 
664,  660,  143  Pac.  1025.  But  it  Is  claimed 
tbat  the  rule  announced  In  the  case  last  re- 
ferred to  Is  contrary  to  all  the  previous  de- 
cisions of  the  Supreme  Court,  and  to  the  law 
of  these  cases  as  announced  upon  the  form- 
er appeal.  Particular  reliance  is  placed  by 
appellants  upon  the  cases  of  Roystone  Co. 
v.  Darling,  171  CaL  526,  583,  154  Pac.  15,  Mo- 
Donald  v.  Hayes,  182  CaL  490,  64  Pac.  850, 
Hoffman-Marks  Co.  v.  Spires,  154  CaL  111, 
116,  97  Pac  152,  and  Marshall  v.  Vallejo 
Commercial  Bank,  163  CaL  4^9,  126  Pac.  146, 
as  announcing  a  rule  which  is  Inconsistent 
with  that  declared  in  the  Ganahl  Case,  as 
construed  and  applied  on  the  former  appeal 
and  by  the  trial  court  In  the  instant  cases. 
Upon  a  careful  reading  of  the  decisions  re- 
ferred to,  we  do  not  find  the  Inconsistency 
claimed  by  appellants.  In  our  opinion,  the 
confusion  of  appellants  arises  from  a  failure 
fully  to  appreciate  the  fact  so  clearly  point- 
ed out  in  the  Ganahl  Case,  that  upon  aban- 
donment the  performance  of  the  contract  has 
come  to  an  end,  and  the  rights  of  all  parties 
thereunder  must  be  adjusted  as  of  that  date. 
It  is  true  that  a  contract  legally  made 
limits  the  liability  of  the  owner  to  lien  claim- 
ants to  the  amount  of  the  contract  price; 
but  the  liability  thus  referred  to  Is  to  lien 
claimants  whose  claims  have  arisen  under 
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the  contract.  Section  1200,  Code  of  Civil 
Procedure,  as  It  existed  prior  to  Its  repeaL 
recognized  that  a  building  contract  might  be 
terminated  by  abandonment,  and  provided  a 
method  of  arriving  at  the  proportion  of  the 
contract  price  applicable  to  liens  in  that  event. 
As  stated  in  the  Ganahl  Case,  If  the  contract 
Is  half  performed,  it  is  equitable,  and  a  pro- 
tection of  the  constitutional  rights  of  all  par- 
ties, to  decree  that  one-half  of  the  price  agreed 
to  be  paid  for  the  performance  of  the  entire 
contract  less  payments  made,  should  be  ap- 
plied to  the  discharge  of  liens  which  had  ac- 
crued prlpr  to  the  abandonment  This  Is  un- 
doubtedly the  rule  established  by  the  dec! 
slon  last  above  referred  to;  and,  even  if  it 
could  be  construed  as  inconsistent  with  f  ormei 
decisions  as  claimed  by  appellants,  we  should 
consider  ourselves  bound  thereby.  We  are 
of  the  opinion,  however,  that  all  the  cases 
referred  to  are  entirely  harmonious. 

[3,4]  The  testimony  was  conflicting  as  to 
the  value  of  the  work  done  and  materials  fur- 
nished at  the  time  of  abandonment  and  as 
to  the  reasonable  value  of  all  the  labor  and 
materials  necessary  to  construct  and  com- 
plete the  buildings  according  to  the  contract 
plans,  and  specifications.  The  findings  of 
the  court  are  sufficiently  supported,  however, 
by  the  evidence  of  experts  offered  on  behalf 
of  the  plaintiffs.  These  witnesses  testified 
that  the  reasonable  value,  at  the  time  the 
buildings  were  constructed,  of  all  the  laboi 
and  materials  necessary  and  required  to  con- 
struct and  complete  the  buildings  according  to 
the  contract  plans,  and  specifications  was  the 
aggregate  sum  of  $26,255.08 ;,  and  that  the  ag- 
gregate value  of  the  labor  and  materials  ac- 
tually used  In  the  construction  of  the  build- 
ings and  upon  the  ground  at  the  time  of  the 
abandonment  was  $19,45454.  They  then 
computed  that  the  latter  sum  was  74.2  per 
cent,  of  the  former,  and  therefore  testified 
that  the  contract  had  been  74.2  per  cent, 
completed  at  the  time  of  tbe  abandonment. 
Upon  this  testimony  the  court  held  that  74.2 
per  cent,  of  the  contract  price,  less  payments 
made,  was  applicable  to  the  discharge  of 
liens  which  had  accrued  prior  to  the  aban- 
donment In  our  opinion,  this  method  of 
computation  follows  the  rule  announced  In 
the  Ganahl  Case  and  Is  justified  thereby. 

It  is  further  claimed  by  appellants  that  a 
different  rule  Is  announced  in  the  opinion 
rendered  upon  the  former  appeal  In  these 
cases,  and  that  that  opinion  has  become  the 
law  of  these  cases,  even  if  it  should  be  found 
to  be  inconsistent  with  the  decisions  of  the 
Supreme  Court.  The  courc  there  held  that 
It  was  "unable  to  formulate  any  equation  un- 
der the  rule  of  section  1200  as  approved  by 
the  Supreme  and  appellate  courts  which 
would  support  the  findings  of  the  court  for 
the  full  amount  found  subject  to  the  liens, 
on  the  theory  of  a  valid  contract  abandoned 
by  the  contractor."   It  is  pointed  out  by  the 
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writer  of  that  opinion  that  the  amount  for 
which  the  court  gave  judgment  on  the  first 
trial  exceeded  the  amount  of  the  fund  avail- 
able for  the  discharge  of  Hens,  computed  up- 
on respondents*  own  theory,  by  $674.59.  It 
was  doubtless  this  discrepancy  which  made 
It  Impossible  for  the  appellate  court  to  formu- 
late an  equation  which  would  support  the 
findings  of  the  court  for  tbe  full  amount 
found  subject  to  liens,  and  led  to  a  reversal 
of  the  first  judgment  A  careful  reading  of 
the  entire  opinion  does  not  disclose  any  con- 
flict with  the  rule  above  referred  to.  Spe- 
cial reference  is  made  therein  to  the  decision 
in  the  Ganahl  Case,  and  it  Is  stated  that  the 
meaning  of  section  1200,  Code  of  Civil  Pro- 
cedure, as  affecting  the  liability  of  the  own- 
er in  the  case  of  an  abandonment  of  a  valid 
contract,  is  very  clearly  pointed  out  in  the 
case  referred  to.  Appellants  rely  upon  the 
following  language  In  the  former  opinion: 

"But  respondent  makes  no  allowance  for  the 
cost  of  completing  the  buildings  which,  through 
no  fault  of  appellants,  were  left  in  an  unfinish- 
ed condition.  What  the  actual  cost  of  com- 
pletion was  to  appellants  may  be  immaterial 
(Ganahl  Lumber  Co.  v.  Weinsveig,  supra),  but 
as  was  said  in  Hoffman-Marks  Co.  v.  Spires, 
154  Gal.  Ill,  116,  »7  Pac.  152:  «When  he 
(owner)  is,  without  any  default  on  his  part, 
burdened  with  the  cost  of  completing  the  build- 
ing, it  is  but  fair  and  just  that  he  should  be 
relieved  of  the  obligation  of  paying  to  the  orig- 
inal contractor,  or  those  claiming  under  him,  so 
much  of  the  contract  price  as  corresponds  to 
the  portion  of  the  work  left  undone.  In  no 
other  way  can  he  be  protected  in  bis  constitu- 
tional right  to  have  his  liability  limited  to  the 
amount  which,  by  a  valid  contract,  he  has  agreed 
to  pay.'" 

There  can  be  no  claim  In  the  instant  cases 
that  the  owner  has  not  been  relieved  of  the 
obligation  of  paying  to  the  original  contrac- 
tor, or  those  claiming  under  him,  so  much  of 
the  contract  price  as  corresponds  to  the  por- 
tion of  the  work  left  undone.  As  we  under- 
stand the  portion  of  the  opinion  above  quot- 
ed, it  means  merely  that,  while  the  actual 
cost  of  such  completion  to  appellants  may  be 
Immaterial,  the  reasonable  cost  thereof,  ac- 
cording to  the  plans  and  specifications,  must 
be  taken  Into  consideration  In  arriving  at  the 
proper  proportion  of  the  contract  which  had 
been  completed  at  the  time  of  abandonment, 
and  the  proportion  of  the  contract  price  ap- 
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plicable  to  liens  at  that  time.  Appellants'' 
contention  Is  that  the  actual  cost  of  comple- 
tion to  the  defendants  should  have  been  tak- 
en into  consideration  in  arriving  at  the  fig- 
ures above  referred  to.  This  is  contrary  to- 
the  rule  laid  down  in  the  Ganahl  Case,  and  It 
is  so  stated  In  the  portion  of  the  opinion  on 
the  former  appeal  above  quoted.  We  think, 
therefore,  that  tbe  trial  court  was  correct  in 
construing  the  opinion  on  the  former  appeal 
In  these  cases  as  not  being  inconsistent  with 
the  rule  laid  down  in  the  Ganahl  Case. 

[8]  Objection  is  made  by  appellants  to  the 
allowance  of  the  Hen  of  the  Pacific  Manu- 
facturing Company  on  account  of  a  claimed 
error  of  the  trial  court  In  sustaining  an  ob- 
jection to  the  offer  In  evidence  by  defendants 
of  the  judgment  roU  In  another  action  by  the 
same  plaintiff  against  O.  M.  Magneson,  the 
contractor  herein,  in  which  a  judgment  was 
recovered  for  $2,567.59  and  execution  issued 
thereon.  Attached  to  the  sheriffs  return  on 
such  execution  was  a  receipt  signed  by  plain- 
tiff's attorney  In  the  sum  of  $2,611.45.  De- 
fendants sought  to  prove  by  this  record  that 
the  claim  here  sued  upon  had  been  paid,  but 
the  record  offered  did  not  show  that  the  in- 
debtedness there  sued  upon  is  the  same  in- 
debtedness as  is  Involved  In  the  present  suit 
Defendants  offered  no  evidence  to  that  effect 
They  now  rely  upon  the  concurring  opinion 
of  Mr.  Justice  McKee  in  Goss  v.  StreUtt,  54 
Cal.  640, 644,  as  establishing  the  rule  that  any 
payment  from  the  contractor  to  the  Pacific 
Manufacturing  Company  should  be  applied  in 
payment  of  the  Hen  involved  in  this  action, 
in  the  absence  of  any  showing  of  other  exist- 
ing indebtedness.  In  the  case  referred  to  the 
payment  which  was  applied  was  received  from 
the  contractor  on  account  of  bricks  furnished 
for  the  particular  contract  If  there  had 
been  evidence  here  that  the  payment  collected 
through  the  action  referred  to  was  so  re- 
ceived on  account  of  this  particular  contract 
the  authority  would  be  applicable  Inas- 
much, however,  as  there  Is  an  entire  absence 
of  any  evidence  connecting  the  payment  re- 
ferred to  in  the  receipt  mentioned  with  the 
claim  sued  upon  In  this  action,  the  trial  court 
did  not  err  in  sustaining  plaintiffs'  objection 
to  the  offer  of  the  judgment  roll. 

The  judgment  appealed  from  Is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BRIT- 
TAIN,  J. 
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(41  Cal.  App.  17) 

STRADLEY  v.  UNION  TRUST  CO.  OF  SAN 
FRANCISCO  (DELANO-ROCHDALE 
CO.,  Intervener).    (Civ.  2836.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  29,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  26,  1919.) 

Attachment  $=>175— Banks  and  Banking 
<8=j129— Ownebship  of  Pbopebtt— Deposit 
of  Monet  fob  Another  —  Delivery  of 
Passbook. 
Where  one  deposited  money  with  a  trust 
company  in  the  name  of  his  brother  and  deliv- 
ered the  passbook  to  the  brother  and  received 
from  the  brother  his  own  canceled  note,  as 
between  the  brothers  the  money  was  paid  for 
the  note,  and  the  payor  could  not  set  up  any 
claim  to  it  after  delivery  of  the  passbook  and 
receipt  of  the  note,  and  an  attaching  creditor 
of  the  payor  is  in, no  better  position  than  the 
payor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C  Deasy, 
Judge. 


Action  by  L.  J.  Stradley  against  the  Union 
Trust  Company  of  San  Francisco,  in  which 
the  Delano-Rochdale  Company  intervened. 
Judgment  for  plaintiff,  and  the  intervener 
appeals.   Judgment  affirmed. 

W.  W.  Eaye,  of  Bakersfleld,  for  appellant 
Herbert  Choynski  and  James  Raleigh  Kel- 
ly, both  of  San  Francisco,  for  respondent. 
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brother  for  money,  and  the  brother  mailed 
to  him  the  passbook  covering  the  $4,000  so 
deposited.  With  this  passbook  B.  F.  Stradley 
withdrew  from  the  account  $400,  signing  his 
brother's  name  for  that  purpose. 

Thereafter  the  Intervener  commenced  an 
action  against  B.  F.  Stradley  and  attached 
the  account. 

The  whole  question  involved  Is  whether  at 
the  time  of  this  levy  the  money, belonged  to 
L.  J.  Stradley,  In  whose  name  it  was  deposit- 
ed, or  to  B.  F.  Stradley,  who  actually  made 
the  deposit  in  his  brother's  name. 

Whatever  title  B.  F.  Stradley  had  he  part- 
ed with  when  he  delivered  his  passbook  to 
his  brother  and  received  his  canceled  note 
paid  through  the  medium  of  this  transaction. 
As  between  the  two  brothers  there  can  be 
no  doubt  that  the  money  belonged  to  L.  J. 
Stradley,  and  that  B.  F.  could  not  set  up  any 
claim  to  it,  especially  after  he  had  delivered 
the  passbook  and  received  the  note  in  ex- 
change. As  far  as  L.  J.  Stradley  is  concern- 
ed, the  attaching  creditor  is  In  no  better 
position. 

The  trial  court  had  ample  evidence  to  sus- 
tain the  finding  that  the  money  was  not  the 
property  of  B.  F.  Stradley,  but  that  the  de- 
posit was  made  in  the  name  of  and  for  the 
use  and  benefit  of  the  plaintiff.  Judgment 
properly  went  for  plaintiff,  and  it  is  accord- 
ingly affirmed. 


NOURSE,  Judge  pro  tern.  The  plaintiff,  L. 
J.  Stradley,  brought  an  action  against  the 
Union  Trust  Company  of  San  Francisco  to 
recover  a  deposit  of  $3,600  held  by  said  de- 
fendant. The  Delano-Rochdale  Company, 
having  previously  attached  the  account  in  an 
action  instituted  by  it  against  B.  F.  Stradley, 
a  brother  of  plaintiff.  Intervened  in  this  ac- 
tion, claiming  that  the  money  deposited  with 
the  defendant  bank  was  in  fact  the  property 
of  B.  F.  Stradley.  The  money  in  dispute  hav- 
ing been  paid  into  court,  the  action  was  dis- 
missed as  to  the  defendant  bank,  and,  Judg- 
ment going  for  plaintiff,  the  intervener  brings 
this  appeal. 

The  facts  are  that  B.  F.  Stradley,  being  in- 
debted to  his  brother  for  something  like  $3,- 
997,  evidenced  by  his  promissory  note,  de- 
posited $4,000  in  the  savings  department  of 
the  defendant  bank  in  the  name  of  his  broth- 
er, L  J.  Stradley.  When  making  the  deposit 
he  signed  the  name  of  L.  J.  Stradley,  and  did 
not  at  any  time  disclose  to  the  bank  that  he 
was  not  the  party  in  whose  name  the  deposit 
was  made.  He  then  sent  the  passbook  to.  bis 
brother,  accompanied  by  a  letter  notifying 
him  that  the  deposit  was  made  to  repay  his 
Indebtedness.  Upon  the  receipt  of  the  pass- 
book and  letter  L.  J.  Stradley  returned  to  B. 
F.  the  promissory  note  of  the  latter.  Some 
time  thereafter  B.  F.  Stradley  wrote  to  his 


We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 


(41  Cal.  App.  42) 

WONG  FOO  v.  SOUTHERN  PAC.  CO. 
(Civ.  2672.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  May  2,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  30,  1919.) 

1.  Sales  <8=>197  —  Title  —  Executory 
Contract— Delivery— Quality  of  Goods. 

Agreement  for  sale  of  potatoes  in  ground,  of 
certain  quality  and  weight,  to  be  shipped  to  cer- 
tain place  where  sale  was  to  be  consummated, 
which  permitted  buyer  to  reject  potatoes  if  they 
failed  to  measure  up  to  required  standards,  was 
merely  an  executory  contract  of  sale,  the  title 
remaining  in  seller. 

2.  Sales  «=>202(4)— Title— Condition  Pbe- 
cedent— Payment. 

Where  contract  provided  for  payment  of 
balance  of  purchase  price  after  receipt  of  goods 
in  good  merchantable  condition,  such  payment 
was  a  precedent  condition  of  sale,  without 
which  title  did  not  pass,  though  buyer  did  not 
reject  goods. 

8.  Sales  <8=>202(1)  —  Termination  of  Con- 
tract— Right  to  Possession  of  Goods. 
Where  goods  were  shipped  by  seller  under 
contract  making  payment  of  balance  of  price 
a  precedent  condition  to  sale,  seller  was  enti- 
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tied  to  the  property  upon  buyer's  refusal  to 
make  payment,  upon  arrival  of  goods;  such 
refusal  terminating  the  agreement. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  Wong  Foo  against  the  Southern 
Pacific  Company.  From  judgment  for  plain- 
tiff, and  from  order  denying  new  trial,  de- 
fendant appeals.  Reversed. 

F.  A.  Cutler,  of  San  Francisco,  and  John 
A.  Wilson,  of  Stockton,  for  appellant 

Pringle  &  Robbins,  of  San  Francisco,  for 
respondent. 

KERRIGAN,  J.  This  Is  an  action  to  re- 
cover damages  for  the  alleged  conversion  of 
810  sacks  of  potatoes  by  defendant  compa- 
ny in  1U  capacity  as  warehouseman. 

Plaintin.  claimed  to  be  the  owner  and  en- 
titled to  the  possession  of  the  property, 
which  had  been  deposited  for  storage  in  the 
warehouse  of  the  defendant  company  at 
Stockton.  It  is  alleged  in  the  complaint  that 
while  the  potatoes  were  in  the  possession  of 
defendant,  plaintiff  demanded  the  same,  and 
offered  to  pay  the  charges  thereon,  but  that 
defendant  not  only  failed  to  deliver  them, 
but  converted  and  disposed  of  the  same  to 
its  own  use. 

The  answer  of  the  defendant  specifically 
denied  the  allegations  of  the  complaint,  and 
for  a  separate  answer  alleged  that  on  the 
24th  day  of  November,  1915,  one  James  Don- 
Ion  entered  into  an  agreement  with  a  produce 
firm  called  the  Rourke  Company,  whereby 
said  Donlon  agreed  to  sell  said  company  810 
sacks  of  potatoes  at  $1.30  a  sack,  and  that  un- 
der the  terms  of  said  agreement  said  potatoes 
were  to  be  delivered  f.  o.  b.  at  the  river  bank 
and  shipped  to  Stockton,  their  arrival  in 
good  condition  at  said  place  to  be  considered 
as  the  time  and  place  of  the  consummation 
of  said  sale.  The  answer  further  alleged 
that  on  December  2, 1915,  Donlon  shipped  the 
potatoes  to  Rourke  Company,  and  that  de- 
fendant received  them  and  stored  the  same 
in  its  warehouse,  but  that  Rourke  Company 
had  not,  prior  to  January  12, 1916,  or  at  any 
time  thereafter,  paid  Donlon  any  part  of  the 
purchase  price  thereof,  but  that  on  said  last- 
named  date  Rourke  Company  had  declared 
its  inability  to  pay  its  debts,  whereupon  said 
Donlon  gave  notice  to  defendant  company 
not  to  deliver  the  potatoes  to  said  company, 
and  demanded  possession  of  them,  in  pursu- 
ance to  which  demand  defendant  delivered 
the  potatoes  to  Donlon. 

From  the  evidence  it  appears  that  the  sale 
of  the  potatoes  was  negotiated  by  an  agent 
of  Rourke  Company  with  one  Hop  Sing,  who 
had  charge  of  Donlon's  land,  and  who  was 
farming  the  same  under  an  agreement  with 
Donlon.  It  also  appears  that  Hop  Sing  had 
no  title  to  the  potatoes,  but  that  he  was 


vested  with  authority  to  make  a  sale  thereof. 
The  material  part  of  the  agreement  entered 
into  by  these  parties  on  behalf  of  their  prin- 
cipals is  as  follows: 

"Hop  Sing  hereby  sells  to  Rourke  Company  . 

*  *   *  810  fancy  spuds  at  $1.80  per  sack 

*  *  *  being  that  certain  lot  in  ground  at 
Donlon  Island  *  •  •  to  be  delivered  f.  o.  b. 
bank  and  shipped  to  Stockton  on  or  before  Mon- 
day, next  week,  1915,  unless  otherwise  directed 
by  Rourke  Co.  Must  be  new  sacks,  full,  open- 
mouthed,  contents  properly  graded  and  sorted 
and  •  *  *  to  average  116  lbs.  to  sack. 

"In  consideration  I  hereby  acknowledge  re- 
ceipt of  *  •  *  one  dollar  in  part  .payment 
of  above  sale;  balance  to  be  paid  after  receipt 
of  goods  in  good  merchantable  condition  as 
above  mentioned.  It  is  understood  that  arrival 
of  goods  at  Stockton  in  good  condition,  as  pro- 
vided above,  shall  be  considered  as  the  time  and 
place   for   the  consummation   of   this  sale. 

*  *  *  "Rourke  Co.,  Buyer, 

-By  Kei  Woo. 

"Dated  Nov.  24,  1915." 

On  November  29,  1915,  five  days  after  the 
execution  of  this  agreement,  Rourke  Com- 
pany sold  the  potatoes  to  plaintiff,  Wong 
Foo,  for  the  sum  of  $1,053. 

To  support  his  claim  of  title  to  the  prop- 
erty plaintiff  introduced  in  evidence  the 
agreement  of  sale  above  recited,  and  also 
evidence  of  his  purchase  from  Rourke  Com- 
pany. In  defense  of  the  action  defendant 
claimed  that  under  the  agreement  the  Rourke 
Company  never  acquired  title  to  the  proper- 
ty, and  therefore  it  could  convey  none. 

Judgment  went  for  plaintiff;  a  new  trial 
was  denied,  and  this  Is  an  appeal  from  such 
judgment  and  order. 

[1]  We  are  of  the  opinion  that  appellant 
is  correct  in  Its  contention  that  Rourke  Com- 
pany never  acquired  title  to  the  property 
in  question.  At  the  time  of  the  execution 
of  the  contract  the  potatoes  were  in  the 
ground,  and  it  was  provided  by  the  terms  ot 
the  agreement  that  they  be  of  a  certain  qual- 
ity and  weight,  and  further  that  they  be  ship- 
ped to  Stockton,  where  the  sale  was  to  be 
consummated.  These  provisions  of  the 
agreement  were  for  the  purpose  of  permit- 
ting the  Rourke  Company  either  to  elect  to 
purchase  the  potatoes  if  they  came  up  to  the 
required  standards,  or  to  reject  the  same  If 
they  failed  to  measure  up  thereto.  The 
agreement,  therefore,  amounted  to  no  more 
than  an  executory  contract  of  sale,  the  title 
to  the  property  remaining  in  the  vendor. 
Blackwood  v.  Cutting  Packing  Co.,  76  CaL 
212,  18  Pac.  248,  9  Am.  St.  Rep.  199. 

[2,  3]  In  addition  thereto  the  contract  fur- 
ther provided  that  the  balance  of  the  pur- 
chase price  was  to  be  paid  after  receipt  of 
the  potatoes  in  good  merchantable  condition. 
The  payment  was  therefore  a  precedent  con- 
dition of  sale,  which  suspended  the  comple- 
tion of  the  contract  until  this  condition  Was 
performed,  and  prevented  the  right  of  prop- 
erty passing  to  the  vendee.  Hllmer  v.  Hills, 
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138  Cal.  134,  70  Pac.  1080.  There  was  no 
compliance  with  this  part  of  the  agreement, 
Ronrke  Company  being  insolvent,  and  Don- 
Ion  was  entitled  to  his  property  as  the  re- 
fusal to  pay  terminated  the  agreement.  Liv- 
er v.  Mills,  165  Cal.  469,  463,  101  Pac.  299. 

Here  no  question  of  estoppel  is  involved, 
and  Rourke  Company,  never  having  acquired 
title  to  the  property,  could  convey  none  to 
plaintiff. 

The  contention  of  respondent  that  the  con* 
tract  of  sale  was  fully  executed  upon  the  ar- 
rival of  the  goods  at  Stockton,  for  the  reason 
that  Rourke  Company  elected  not  to  exercise 
its  right  of  rejection,  is  without  merit  Pay- 
ment was  the  principal  condition  upon  which 
the  title  depended;  and  no  attempt  was  made 
by  Rourke  Company  or  its  vendee  to  comply 
with  this  provision.  As  owner  of  the  proper- 
ty Donlon  was  therefore  entitled  to  its  pos- 
session. 

For  the  reasons  given  the  judgment  and 
order  are  reversed. 


We  concur: 
ARDS,  J. 


WASTE,    P.    J;  RICH* 


(40  Cal.  App.  715) 

PEOPLE,  on  complaint  of  CITY  OF  PASA- 
DENA et  ah,  v.  CITY  OF  MONTEREY 
PARK  et  aL   (Civ.  2800.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.    April  18,  1919.) 

1.  Municipal  Corporations  «=»12(1)  —  Or- 
ganization —  Jurisdiction  —  Pendknct  of 
Annexation  Proceeding. 

While  valid  annexation  proceedings  were 
pending,  the  county  supervisors  would  not  have 
jurisdiction  to  entertain  and  act  upon  a  petition 
calling  for  proceedings  to  organize  a  city,  in- 
cluding a  part  of  the  territory  sought  to  be 
annexed,  in  view  of  St  1913,  p.  593,  |  7,  as 
amended  by  St.  1916,  p.  309,  f  4,  dealing  with 
exelusiveness  of  annexation  proceedings. 

2.  Municipal  Corporations  <©=329(4)  —  An- 
nexation of  Uninhabited  Territory. 

Annexation  proceedings,  under  St  1913,  p. 
587,  held  invalid  in  that  they  were  upon  their 
face  an  attempt  to  treat  as  inhabited  various 
uninhabited  tracts  of  land  and  to  annex  them 
to  the  city  under  the  form  of  proceedings  pre- 
scribed by  said  statute,  which  -  applies  solely  to 
the  annexation  of  inhabited  territory. 

3.  Municipal  Corporations  «=»33(10)  —  An- 
nexation Proceedings  —  Collateral  At- 
tack. 

In  quo  warranto  proceedings  challenging  de- 
fendants' right  to  exercise  the  franchise  of  a  city 
and  its  respective  offices,  on  the  ground  that 
part  of  the  territory  included  was  annexed  to 
complainant  city,  defense  based  upon  invalidity 
of  annexation  proceedings  was  available;  the 
petition  in  the  annexation  proceedings  being  in- 
sufficient on  its  face. 


4.  Municipal  Corporations  <S=>12(1)  —  Or- 
ganization —  Jurisdiction  —  Pendency  of 
Annexation  Proceeding. 
There  being  no  valid  pending  annexation 
proceeding  affecting  any  of  the  territory  includ- 
ed in  the  proceeding  for  the  incorporation  of  a 
city,  the  board  of  supervisors  was  authorized 
to  receive  and  act  upon  petition  for  incorpora- 
tion. 

Appeal  from  -Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  in  the  nature  of  quo  warranto  by 
the  People,  upon  the  complaint  of  the  Cities 
of  Pasadena,  South  Pasadena,  and  Alhani- 
bna,  against  the  City  of  Monterey  Park, 
claiming  and  pretending  to  be  a  city  of  the 
sixth  class,  John  M.  Dutcher,  and  others. 
From  the  Judgment  rendered,  plaintiffs  ap- 
peal. Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  John  Munger, 
City  Atty.,  of  Pasadena,  William  Hazlett, 
City  Atty.,  of  South  Pasadena,  Alfred  Bar- 
stow,  City  Atty.,  of  Alhambra,  and  Bar- 
stow,  Rohe  ft  Jeffers,  of  Los  Angeles,  for  ap- 
pellants. 

Thomas  A.  Berkebile,  of  Los  Angeles,  for 
respondents. 

.  CONREY,  P.  J.  This  Is  an  action  in  the 
nature  of  quo  warranto  in  which  the  plain- 
tiffs challenge  the  right  of  the  defendants  to 
exercise  the  franchise  of  a  city  and  Its  re- 
spective offices.  The  plaintiffs  claim  that  by 
virtue  of  certain  proceedings  begun  on  the 
17th  day  of  April,  1916,  and  completed  on 
the  14th  day  of  August,  1916,  certain  terri- 
tory was  annexed  to  and  became  a  part  of 
the  city  of  Alhambra.  Defendants  claim  that 
by  proceedings  begun  on  the  8th  day  of  May, 
1916,  and  completed  on  the  29th  day  of  May. 
1916,  the  city  of  Monterey  Park  became  a 
municipal  corporation  of  the  sixth  class. 
The  alleged  city  Includes  territory  which 
was  a  part  of  the  territory  included  in  the 
annexation  proceedings.  The  annexation 
proceedings  were  conducted  under  the  annex- 
ation act  of  1913  (St.  1913,  p.  587),  and  the 
incorporation  proceedings  were  conducted 
under  the  municipal  corporations  act  of  1883 
(St  1883,  p.  93).  Both  of  the  proceedings  in 
question  were  conducted  according  to  the 
regular  forms  of  procedure  provided  by  the 
respective  statutes. 

[1]  The  first  proposition  urged  by  appel- 
lants is  that,  since  the  petition  for  annexa- 
tion was  received  and  acted  upon  by  the  com- 
mission of  the  city  of  Alhambra  and  an  an- 
nexation election  had  been  called  prior  to 
the  commencement  of  the  proceedings  for  the 
organization  of  the  city  of  Monterey  Park, 
the  board  of  supervisors  of  Los  Angeles 
county  did  not  have  Jurisdiction  to  entertain 
and  act  upon  a  petition  calling  for  proceed- 
ings to  organize  a  city  Including  a  part  of 
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the  same  territory  while  the  annexation  pro- 
ceedings were  pending.  In  considering  this 
contention  let  it  be  assumed  that  valid  an- 
nexation proceedings  were  pending  at  the 
time  when  the  incorporation  proceedings  of 
defendant  city  were  commenced.  The  ques- 
tion involved  does  not  appear  to  have  been 
passed  upon  by  the  courts  of  this  state.  The 
only  decisions  referred  to  in  the  briefs  are 
those  cited  by  appellants,  and  they  all  sus- 
tain the  proposition  stated.  Especially  in 
point  are  People  v.  Morrow,  181  111.  815,  64 
N.  E.  839;  Taylor  v.  City  of  Ft.  Wayne,  47 
Ind.  274;  Independent  District  of  Shelton  v. 
Board  of  Supervisors,  51  Iowa,  658,  2  N.  W. 
590.  The  Illinois  decision  contains  a  state- 
ment of  the  other  two  cases,  and  the  court 
said: 

"As  between  courts  of  co-ordinate  jurisdiction, 
the  tribunal  first  acquiring  jurisdiction  retains 
it,  and  is  not  to  be  interfered  with  by  another 
co-ordinate  court.  The  reason  of  the  rule  is 
that  otherwise  confusion  and  conflict  would 
arise.  Here  power  is  .given  over  the  same  terri- 
tory to  two  parties  authorized  to  actr-one  a  city 
council  or  board  of  trustees,  who  may  attach  it 
to  a  municipality  to  which  it  is  adjacent;  the 
other  a  majority  of  the  legal  voters  within  its 
boundary,  who  may  organize  it  into  a  village." 

Further  along  it  is  said : 

"It  cannot,  we  think,  be  presumed  that  the 
Legislature  intended  to  give  citizens  and  legal 
voters  of  certain  territory  the  power  to  organ- 
ize a  village,  and  at  the  same  time  authorise 
other  parties,  by  a  subsequent  proceeding,  to 
defeat  that  right;  and  it  is  clear  that  to  hold 
otherwise  would  be  to  bring  into  conflict,  result- 
ing in  confusion,  the  two  opposing  powers,  or, 
speaking  in  a  general  sense,  jurisdictions.  Had 
the  petition  for  annexation  been  first  presented 
to  the  dty  council  and  its  action  postponed  from 
time  to  time,  until,  by  a  subsequent  proceeding, 
the  organization  of  the  territory  into  a  village 
had  been  perfected,  the  same  question  would  be 
presented,  and  we  do  not  think  in  that  case  it 
could  reasonably  be  held  that  the  power  of  the 
city  council  to  carry  out  the  annexation  pro- 
ceeding would  be  defeated/  The  question  as  it 
arises  under  our  statute  and  decisions  is  a  new 
one,  and  not  wholly  free  from  difficulty,  but  we 
think  the  foregoing  views  are  sustained  by  both 
reason  and  authority." 

Respondents  endeavor  to  break  the  force  of 
these  decisions  in  two  ways :  First,  they  say 
that  the  rule  to  the  effect  that,  when  courts 
have  concurrent  jurisdiction  of  the  same  sub- 
ject-matter, the  first  that  assumes  jurisdic- 
tion excludes  the  other,  does  not  apply  unless 
the  parties  are  the  same  or  stand  in  privity 
to  each  other  and  the  points  in  litigation  or 
the  redress  sought  in  both  courts  are  identi- 
cal. They  Insist  that  in  each  of  the  three 
cases  above  mentioned  the  territory  over 
which  the  two  municipalities  sought  to  ac- 
quire jurisdiction  was  identical,  whereas  in 
the  case  at  bar  it  is  not  identical,  and  that 
this  fact  creates  an  exception  which  takes 
the  case  out  of  the  general  rule.  Reference 


to  the  decisions  above  cited,  however,  shows 
that  the  territory  involved  in  the  respective 
opposing  proceedings  was  not  identical,  ex- 
cept in  the  Illinois  case.  Nor  do  we  think 
that  the  fact  that  one  proceeding  includes 
some  territory  not  Included  in  the  other  Is 
alone  sufficient  to  take  the  case  out  of  the 
rule.  . 

The  other  contention  urged  by  respondents 
in  opposition  of  the  proposition  stated  is 
based  upon  the  provisions  of  section  7  of  the 
annexation  act  of  1913,  as  amended  in  1915. 
Stats.  1915,  p.  309,  f  4.  That  section  deals 
with  the  exclusiveness  of  annexation  proceed- 
ings first  instituted  by  one  dty  as  against 
annexation  proceedings  affecting  the  same 
territory  and  instituted  by  another  city  while 
the  first  proceedings  remain  pending.  As  to 
a  controversy  arising  out  of  such  conflicting 
annexation  proceedings,  the  statute  speaks 
unnecessarily,  if  the  unwritten  law  relied  up- 
on by  appellants,  and  to  which  we  have  al- 
ready referred,  would  be  applicable  to  such  a 
case.  We  are  satisfied  that  it  would  so  ap- 
ply, and  that  section  7  is  merely  declaratory 
of  existing  law.  Respondents  argue,  how- 
ever, that  by  reason  of  the  enactment  of  sec- 
tion 7  the  Legislature  sought  to  fix  and  limit 
the  jurisdiction  of  a  municipality  attempting 
to  annex  under  that  act,  and  that  it  should 
be  presumed  that  the  Legislature  expressed 
all  it  intended  to  express  and  granted  all  ju- 
risdiction that  it  intended  to  grant  to  munici- 
palities annexing  thereunder.  They  say  that 
the  legal  maxim  applies,  "expressio  unius  est 
exclusio  alterius.'*  We  think,  however,  that 
section  7  was  intended  to  declare  and  place 
beyond  doubt  the  disability  of  one  city  to  an- 
nex territory  during  the  pendency  of  proceed- 
ings by  another  dty  to  annex  the  same  terri- 
tory, and  was  not  enacted  as  a  limitation  of 
the  jurisdiction  of  the  municipality  first  act- 
ing in  the  matter..  The  creation  of  a  new  and 
separate  municipal  corporation  through  the 
action  of  the  county  authorities  and  including 
the  territory  proposed  to  be  annexed  is  not  a 
part  of  the  subject-matter  of  said  section  7. 
That  section  and  the  entire  act  in  which  It  is 
included  dealt  solely  with  the  subject  of  an- 
nexations, and  not  with  the  original  creation 
of  municipal  corporations. 

[2]  We  come  now  to  the  question  whether, 
as  contended  by  respondents,  the  annexation 
proceedings  were  in  fact  void.  The  territory 
included  in  the  annexation  proceedings  was 
in  those  proceedings  treated  as  one  tract  of 
inhabited  territory  adjoining  the  dty  of  Al- 
hambra.  Its  real  character  was  that  of  a 
series  of  parcels  of  land.  This  is  made  mani- 
fest by  analysis  of  the  description,  and  is 
exhibited  to  the  eye  by  inspection  of  Defend- 
ants' Exhibit  A,  which  Is  shown  In  the  tran- 
script. The  entire  territory  contains  661.82 
acres,  far  the  greater  part  of  which  is,  and 
at  all  times  herein  mentioned  was,  a  tract 
of  land  belonging  to  the  relators,  situated 
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nearly  2  miles  south  of  the  south  boundary 
■of  the  city  of  Alhambra,  as  that  city  was 
constituted  on  the  17th  day  of  April,  1916. 
For  convenience,  this  tract  Is  In  the  record 
called  "new  sewer  farm."  The  remainder  of 
the  annexation  territory  consists  of:  (1) 
Three  narrow  strips  (nowhere  more  than  300 
feet  wide)  which  run  around  the  north,  the 
east,  and  the  south  sides  of  a  tract  of  land 
designated  in  the  record  as  "old  sewer 
farm,"  which  belongs  to  the  city  of  Pasadena 
and  is  located  immediately  east  of  the  city 
of  Alhambra;  (2)  five  strips  of  land  connecting 
*  the  three  above-mentioned  strips  with  the  new 
sewer  farm.  These  five  strips  consist  of :  (a) 
A  parcel  30  feet  wide,  being  the  south  half  of 
that  part  of  Hellman  avenue;  (b)  a  parcel  70 
feet  wide,  being  the  entire  width  of  Garfield 
avenue;  (c)  a  parcel  60  feet  wide,  being  the  en- 
tire width  of  Newmark  avenue;  (d)  a  parcel  70 
feet  wide,  being  the  entire  width  of  Ramona 
avenue;  (e)  a  parcel  50  feet  wide  and  approx- 
imately one  mile  In  length,  extending  south- 
westerly from  Ramona  avenue  to  the  new 
sewer  farm.  The  only  inhabitants  of  the 
annexation  territory  were  eight,  persons  who 
lived  in  three  houses,  all  of  which  were  sit- 
uated on  one  acre  on  the  strip  lying  east  of 
the  old  sewer  farm,  at  a  point  3.64  miles 
from  the  north  limits  of  the  new  sewer  farm. 
The  highways  Included  in  the  annexation 
territory  extend  through  a  thickly  populated 
section  of  Monterey  Park,  and  the  lines  of 
annexation  were  so  drawn  that  they  exclude 
31  electors,  38  homes,  and  03  inhabitants  liv- 
ing along  and  adjacent  to  said  highways. 
Also  the  lines  were  so  drawn  that  the  ranch 
house  and  Inhabitants  thereof  on  the  new 
sewer  farm  were  eliminated  from  the  annex- 
ation territory,  as  was  also  a  power  station 
and  cottage  located  on  an  adjacent  corner  to 
the  new  sewer  farm.  These  lines  of  exclu- 
sion made  indentations  Into  the  area  which 
naturally  was  a  part  of  the  same  territory 
with  the  new  sewer  farm.  The  result  of 
these  exclusions  was  that  all  of  the  tracts 
involved  in  the  annexation  territory  were 
uninhabited,  except  the  tract  on  which  said 
eight  persons  lived.  These  eight  persons 
were  all  employes  working  on  the  old  sewer 
farm,  and  they  were  the  sole  signers  of  the 
petition  by  which  the  annexation  proceedings 
were  instituted. 

On  these  facts  it  Is,  too  plain  to  admit  any 
doubt  that  tbe  annexation  proceedings  were 
on  their  face  an  attempt  by  the  flimsiest  sub- 
terfuge to  treat  as  Inhabited  various  unin- 
habited tracts  of  land,  and  to  annex  them  to 
the  city  of  Alhambra  under  the  form  of 
proceedings  prescribed  by  a  statute  which  ap- 
plies solely  to  annexation  of  Inhabited  ter- 
ritory. It  is  likewise  clear  that  such  pro- 
ceedings were  a  palpable  fraud  upon  the  in- 
habitants of  the  community  through  whose 
lands  the  cord  of  connection  was  run  from 
the  land  adjoining  Alhambra  to  the  limits 
of  the  new  sewer  farm.  The  annexation  pe- 


tition showed  on  its  face  that  several  of  the 
parcels  included  were  public  highways,  and 
that  therefore  they  could  not  be  Inhabited 
territory. 

"It  is  not  disputed  that  there  are  in  force  in 
California  three  separate  statutes  under  which 
annexations  of  territory  to 'municipalities  may 
be  made:  Act  of  1889  (Stats,  of  1889,  p.  358). 
of  1899  (Stats,  of  1899,  p.  37),  and  of  1913 
(Stats,  of  1913,  p.  587).  The  distinctive  features 
of  these  acts,  as  far  as  germane  to  the  present 
consideration,  and  pointed  out  by  respondents, 
are  as  follows:  (1)  Act  of  1889  for  annexation 
of  inhabited  territory  upon  petition  of  electors 
of  existing  city ;  (2)  act  of  1899  for  annexation 
of  uninhabited  territory;  (8)  act  of  1913  for 
annexation  of  inhabited  territory  upon  petition 
of  electors  in  territory  proposed  to  be  annexed, 
which  territory  may  be  either  (a)  one  body  (sec- 
tions 2  to  4),  or  (b)  two  or  more  bodies,  which 
must  be  submitted  as  separate  propositions  (sec- 
tion 6)."  People  v.  City  of  Lemoore,  174 
Pac.  93. 

People  v.  Town  of  Ontario,  148  Cal.  625, 
84  Pac.  206,  was  an  action  to  determine  the 
validity  of  municipal  annexation  proceedings. 
The  original  city  area  was  in  the  form  of  a 
square.  The  proposed  annexation  was  of  a 
broad  band  of  territory  completely  surround- 
ing the  city.  It  was  claimed  that  some  of  the 
included  parcels  of  land  were  uninhabited, 
and  therefore  could  not  be  annexed  except  by 
proceedings  under  the  act  of  1899.  In  re- 
sponse to  this  claim  the  court  (148  Cal.  641, 
84  Pac.  209)  said: 

"Upon  this  branch  of  the  case  a  full  consid- 
eration of  the  acts  of  the  Legislature  satisfies 
us  that  tbe  act  of  1899  was  never  designed  to 
in  any  way  affect  any  of  the  provisions  of  the 
act  of  1889,  so  far  as  territory  which,  taken  as 
a  whole,  may  fairly  be  said  to  be  inhabited  ter- 
ritory is  concerned,  and  the  evidence  in  the  case 
at  bar  was  such  as  to  sustain  the  conclusion  of 
the  court  below  to  the  effect  that  the  territory 
here  annexed  was  of  that  character,  notwith- 
standing the  presence  of  several  uninhabited 
tracts  or  parcels,  each  exceeding  five  acres  in 
area.  If  the  'territory'  proposed  to  be  annexed, 
regarded  as  a  whole,  may  fairly  be  said  to  be 
inhabited,  the  proceedings  must  be  had  under 
the  act  of  1889,  regardless  of  the  number  of 
parcels  of  land  included  therein  that  are  unin- 
habited^ Any  other  construction  of  the  act  of 
1899  would  materially  affect  the  act  of  1889, 
which,  it  is  clearly  indicated,  was  never  in- 
tended. It  is  expressly  provided  in  section  5 
of  the  act  of  1889  [1899]  that  'nothing  in  this 
act  shall  be  deemed  to  repeal  the  provisions  of 
any  act  now  providing  for  the  annexation  of 
inhabited  territory.' " 

There  may  be  cases  wherein  it  would  be 
difficult  to  pass  upon  the  question  whether  a 
described  territory,  "regarded  as  a  whole, 
may  fairly  be  said  to  be  inhabited,"  and 
wherein,  therefore,  a  court  would  not  readily 
disregard  the  action  of  municipal  authori- 
ties in  such  proceedings.  But  in  the  case 
at  bar  the  fact  that  several  distinct  portions 
of  the  territory  were  uninhabited  is  not  only 
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admitted,  but,  as  we  have  shown,  necessarily 
appears  from  the  description  contained  In 
the  annexation  petition,  which  description  Is 
repeated  In  the  subsequent  resolution,  ordi- 
nance, notices  of  election,  and  certificate  by 
means  of  which  the  annexation  proceedings 
were  conducted  and  completed. 

[3]  Appellants  contend  that  the  defense 
based  upon  the  Invalidity  of.  the  annexation 
proceedings  cannot  be  maintained,  because 
such  defense  comes  by  way  of  collateral  at- 
tack In  a  quo  warranto  case.  They  say  that 
quo  warranto  is  not  a  proceeding  wherein 
the  court  may  inquire  into  the  question 
whether  the  commission  of  the  city  of  Al- 
hambra  did  or  did  not  wholly  and  fairly  and 
completely  do  and  determine  everything 
necessary  to  be  determined  when  they  grant- 
ed the  petition  for  annexation  and  annexed 
the  territory  in  question.  They  rely  upon 
People  v.  Town  of  Ontario,  148  CaL  626, 
84  Pac  205,  where  it  was  held  that  in  a  quo 
warranto  proceeding  the  determination  of 
the  city  board  of  trustees  affirming  the  gen- 
uineness and  numerical  sufficiency  of  the  sig- 
natures to  the  petition  would  not  be  inquir- 
ed into  in  such  proceeding,  and  that  the  find- 
ings and  determination  of  the  board  must  be 
deemed  conclusive  "in  a  quo  warranto  pro- 
ceeding, or  In  any  case  where  the  order  is 
collaterally  attacked."  In  further  elucida- 
tion of  the  basis  upon  which  Its  conclusions 
rested  the  court  said: 

"Under  the  decisions  the  order  of  the  board 
calling  the  election  must  here  be  taken  as  con- 
clusive evidence  that  the  petition  presented, 
sufficient  on  its  face,  was  in  effect  sufficiently 
signed  by  electors  to  confer  the  requisite  power, 
and  that  the  finding  of  the  board  to  that  effect, 
be  it  express  or  implied,  was  sustained  by  sat- 
isfactory proof." 

Assuming,  without  deciding,  that  the  ques- 
tion whether  or  not  all  of  the  territory  In- 
cluded was  inhabited,  was  regularly  submit- 
ted to  and  decided  by  the  commission  of  the 
city  of  Alhambra,  such  decision  is  not  final 
In  this  case.  This  Is  so  because,  for  the  rea- 
sons which  we  have  stated,  the  petition  was 
"on  its  face"  not  sufficient  And  it  is  worthy 
of  notice  that  in  People  v.  City  of  Lemoore, 
supra,  which  was  an  action  "in  the  nature  of 
quo  warranto,"  the  judgment  pronouncing 
against  the  validity  of  annexation  proceed- 
ings was  founded  upon  a  complaint  which 
charged  that  certain  parcels  of  land  included 
In  the  attempted  annexation  were  in  fact  not 
inhabited.  Tnese  allegations  were  treated  as 
material  and  as  tendering  issues  upon  which 
evidence  could  have  been  received,  and  the 
judgment  (entered  on  default  of  answer  after 
an  order  overruling  defendants'  demurrer  to 
the  complaint)  was  affirmed. 

[4]  Since,  therefore,  there  was  in  fact  no 
valid  pending  annexation  proceeding  in  ex- 
istence on  the  8th  day  of  May,  1916,  affecting 


any  of  the  territory  Included  In  the  pro- 
ceedings for  Incorporation  of  the  city  of 
Monterey  Park,  it  follows  that  the  board  of 
supervisors  was  authorized  to  receive  and 
act  upon  the  petition  for  such  Incorporation, 
and  that  the  incorporation  proceedings,  con- 
ceded to  be  regular  In  form,  are  valid. 
The  judgment  Is  affirmed. 

We  concur:   SHAW,  J.;  JAMES,  J. 


(11  Cal.  App.  54) 

PEMBROOK  v.  HOUSTON.   (Civ.  2897.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    May  2,  1919.) 

1.  Fraud  <8=>34  —  Condition  Precedent  — 
Payment  on  Offer  to  Pat  Balance  or 
Purchase  Price. 

In  action  for  damages  for  fraudulent  rep- 
resentations, consisting  in  defendant's  pointing 
out  to  plaintiff  and  representing  to  plaintiff  a* 
the  land  to  be  sold  a  different  tract,  plaintiff 
having  elected  to  affirm  the  contract,  complaint 
held  not'  demurrable,  though  it  appeared  there- 
from that  plaintiff  was  indebted  to  defendant 
for  the  balance  of  the  purchase  price  and  had 
not  offered  to  pay  or  paid. 

2.  Fraud  «=>43  —  Facts  Constituting— 
Pleading.  • 

In  action  for  damages  for  fraudulent  repre- 
sentations, consisting  in  defendant's  pointing 
out  to  plaintiff  and  representing  to  plaintiff  as 
the  land  to  be  sold  a  different  tract,  plaintiff 
having  elected  to  affirm  the  contract,  complaint, 
while  insufficiently  stating  facts  relied  on  as 
constituting  actionable  fraud,  held  sufficient  as 
against  general  demurrer. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  J.  E.  Barber,  Judge. 

Action  by  Sarah  V.  P em  brook  against  T.  H. 
Houston.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

Olln  Wellborn,  Jr.,  and  Stephen  Montele- 
one,  both  of  Los  Angeles,  for  appellant. 

Davis,  Kemp  &  Post,  of  Los  Angeles,  for 
respondent. 

SLOANE,  J.  This  Is  an  action  for  damages 
for  alleged  fraudulent  representations  by  de- 
fendant in  negotiating 'a  contract  of  sale  of 
real  estate.  General  demurrer  to  the  com- 
plaint was  sustained,  and,  plaintiff  refusing 
to  amend,  judgment  was  given  for  the  defend- 
ant  Plaintiff  appeals  on  the  judgment  rolL 

Under  the  contract  as  pleaded  the  defend- 
ant agreed  to  sell,  and  the  plaintiff  agreed  to 
buy,  a  tract  of  land  described  as  the  north  32 
acres  of  lots  1  and  2  of  fractional  section  12, 
township  1  south,  range  11  west,  S.  B.  M.,  for 
$4,800.  $500  was  paid  upon  execution  of  the 
contract  November  29, 1911,  and  $250  was  to 
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be  paid  on  the  1st  of  October,  1912,  and  a  like 
sum  yearly  thereafter  until  fully  paid,  with 
interest  at  7  per  cent.,  payable  semiannually. 
The  complaint  for  damages  rests  upon  an  al- 
legation— if  It  is  sufficiently  pleaded — that 
the  defendant,  in  negotiating  the  sale,  point- 
ed out  and  represented  as  the  land  to  be  sold 
a  different  tract  than  that  covered  by  the  de- 
scription. The  plaintiff  had  paid  hi  all  $1,- 
051  on  the  contract  price  before  discovery  of 
the  alleged  fraud.  She  elects  to  affirm  the 
contract,  and  sues  for  damages  in  the  sums  of 
$1,200,  for  improvements  placed  on  the  wrong 
tract  of  land,  and  $3,800,  the  alleged  differ- 
ence between  the  value  of  the  land  actually 
covered  by  the  contract  and  $4,800,  the  value 
of  the  land  she  claims  was  represented  to 
her. 

[1]  The  first  objection  to  the  sufficiency  of 
the  complaint  is  that  it  appears  therefrom 
that,  although  the  plaintiff  had  elected  to  af- 
firm the  contract  and  sue  for  damages,  and  is 
seeking  to  recover  $5,000,  she  Is  indebted  to 
the  defendant,  under  the  terms  of  the  con- 
tract, in  the  sum  of  $3,800,  the  unpaid  bal- 
ance of  the  contract  purchase  price,  with  ac- 
crued interest  thereon,  which  she  has  not 
paid  or  offered  to  pay,  a  portion  of  which  was 
due  before  she  discovered  the  facts  on  which 
she  bases  fraud,  and  that  a  still  larger  sum 
was  due  before  the  commencement  of  this  ac- 
tion. We  doubt  if  the  failure  to  allege  pay- 
ment or  tender  of  the  amount  for  which  she 
was  in  default  at  the  time  of  discovering  the 
alleged  fraud  is  fatal  to  plaintiff's  right  of 
action.  If  the  defendant  is  shown  to  have 
been  actually  guilty  of  fraud,  he  was  not  in 
a  position  to  declare  a  forfeiture ;  and  we  are 
of  the  opinion  that  the  fraud,  if  it  existed, 
justified  the  plaintiff  in  withholding  the  pay- 
ments to  recoup  the  damages  she  would  be 
entitled  to  recover.  We  so  construe  the  rule 
laid  down  by  the  Supreme  Court  in  the  case 
of  Hines  v.  Brode,  168  Cal.  507, 143  Pac.  720. 
That  was  a  case  closely  analogous  to  this,  ex- 
cepting for  the  fact  that  the  plaintiff,  the  ven- 
dee, was  not  in  default  at  the  time  of  com- 
mencing suit,  but  he  only  averred  ability  and 
willingness  to  pay  amounts  accrued  on  his 
contract  to  the  time  of  discovery  of  the  fraud. 
In  that  case  the  contract  price  was  for  $2,-* 
000,  and  interest  on  deferred  payments,  and 
only  $311.25  had  been  paid  at  the  time  of  com- 
mencing suit.  No  tender  or  declaration  of 
willingness  or  ability  to  pay  the  balance  of 
the  purchase  price  was  made,  although  the 
plaintiff  had  elected  to  affirm  the  contract 
and  sue  for  the  deceit.  He  recovered  Judg- 
ment for  damages  In  the  same  of  $4,000,  but 
no  offset  was  made  to  defendant  for  the  un- 
paid purchase  price  under  the  contract,  and 
a  new  trial  was  granted  on  that  account.  As 
the  opinion  of  the  court  sets  out,  in  the  ordi- 
nary case,  where  the  contract  has  been  whol- 
ly executed,  its  affirmance  would  give  to  the 
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defendant  the  benefit  of  his  entire  considera- 
tion, and  require  him  to  answer  in  damages 
only  for  the  difference  between  the  actual 
value  of  the  land  sold  and  the  value  it  would 
have  had  if  it  had  been  as  represented.  The 
court  there  lays  down  the  rule,  as  applicable 
to  executory  contracts,  as  follows: 

"Nevertheless  we  think  the  rule  not  difficult 
of  determination.  Where,  under  an  executory 
contract,  a  plaintiff  seeks  recoupment  in  dam- 
ages for  deceit  while  affirming  the  contract  (and 
it  moat  necessarily  be  an  affirmance  if  the  ac- 
tion be  not  after  rescission),  it  must  be  con- 
clusively taken  as  to  such  plaintiff  that  he 
stands  ready  and  willing  to  pay  the  full  consid- 
eration called  for  by  the  contract,  and  that  the 
damages  which  he  is  entitled  to  recover  are  no 
other  and  no  greater  than  those  which  would  be 
awarded  to  a  plaintiff  who  had  fully  executed  his 
contract.  Therefore,  in  case  of  an  executory 
contract,  from  the  award  which  the  jury  may 
make  because  of  the  fraud  must  be  deducted 
the  unpaid  part  of  the  purchase  price  or  the 
value  of  any  other  consideration." 

Aa  we  have  already  pointed  out,  the  only 
difference  between  the  case  cited  and  the  one 
before  us  is  that  in  the  case  here  the  plaintiff 
was  already  In  default  in  a  small  amount  at 
the  time  of  discovering  the  facts  relied  upon 
to  establish  fraud.  But,  if  the  discovery  of 
the  fraud  suspends  liability  to  make  pay- 
ments accruing  after  the  discovery  of  the 
fraud  and  pending  the  action,  as  we  believe 
it  does,  we  see  no  reason  why  defendant 
should  not  be  estopped  by  his  fraud  from 
claiming  at  this  time  a  forfeiture  for  previ- 
ous suspended  payments.  It  is  the  fraud  it- 
self, and  not  the  discovery,  which  imposes  the 
disability  upon  the  defendant. 

There  are  facts  set  out  in  plaintiff's  com- 
plaint that  suggest  the  probability  that  the 
whole  story  of  this  affair  has  not  been  told. 
It  appears  that  shortry  after  plaintiff  gave 
notice  to  defendant  of  her  discovery  of  the  al- 
leged misrepresentations  of  the  property  sold, 
the  defendant  made  a  demand  for  redelivery 
of  possession,  and  that  plaintiff  surrendered 
to  defendant  possession  of  the  premises.  No 
explanation  of  this  transaction  is  given.  It 
may  have  been  Intended  as  a  forfeiture  of 
the  contract  or  as  a  rescission ;  but  there  is 
nothing  in  the  complaint  to  attach  to  it  a  sig- 
nificance that  would  defeat  plaintiff's  right  of 
action,  and  we  cannot  assume  one  to  exist. 

(2]  But  another  objection,  or  series  of  ob- 
jections, is  raised  by  respondent  in  support  of 
his  judgment  and  against  the  sufficiency  of 
this  complaint  It  is  claimed  that  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute actionable  fraud.  It  clearly  does  not 
sufficiently  state  the  facts  relied  upon,  and  if 
special  demurrer  had  been  made  on  that 
ground,  it  would  have  been  properly  sustain- 
ed. A  careful  scrutiny  of  the  complaint  fails 
to  disclose  any  direct  allegation  of  facts  which 
would  constitute  misrepresentation  as  to  the 
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land  to  be  conveyed  under  the  contract  It  is 
alleged  that  In  the  course  of  the  negotiations 
"defendant  showed  and  exhibited  to  plaintiff 
certain  land  and  real  estate  other  and  differ- 
ent from  the  real  estate  included  within  the 
description  contained  in  the  agreement  of 
sale,"  and  that  "the  defendant  well  knew  that 
the  land  shown  and  exhibited  was  not  the 
land  included  in  the  description";  but  no 
word  or  act  is  pleaded  to  show  that  the  plain- 
tiff at  any  time  represented  that  this  outside 
parcel  of  land  so  shown,  and  so  known  to 
him,  was  to  be  included  in  the  contract  of 
sale.  For  all  that  appears,  other  than  by  in- 
ference, he  may  have  pointed  out  this  outside 
parcel  as  belonging  to  a  neighbor.  It  is  true 
the  pleading  avers  that  at  all  times  the  plain- 
tiff relied  upon  "the  representations"  made  by 
tbe  defendant  as  to  the  land  shown  and  ex- 
hibited to  plaintiff  being  the  land  included  in 
the  description,  and  that  at  all  times  the  de- 
fendant knew  that  plaintiff  was  relying  "upon 
the  representations"  made  by  defendant  to 
plaintiff  to  the  effect  that  the  land  shown  and 
exhibited  to  plaintiff  was  the  land  included 
within  the  description;  but  what  were  the 
representations?  What  was  said  or  done  in 
pointing  out  this  land  to  justify  plaintiff  in 
the  conclusion  that  defendant  was  intending 
to  designate  this  outside  land  as  the  land  he 
was  selling  nowhere  appears  by  direct  aver- 
ment In  the  complaint.  Moreover,  although 
the  complaint  states  that  plaintiff  wholly  re- 
lied on  the  representations  of  defendant  that 
the  land  pointed  out  was  the  land  included  in 
the  description,  it  is  further  alleged  that  the 
plaintiff,  at  various  tunes  prior  to  the  26th 
day  of  August,  1913,  stated  to  defendant  that 
she  had  been  informed  by  a  party  by  the  name 
of  Blame  that  he  was  the  owner  of  portions 
of  the  property  shown  by  defendant  as  agreed 
to  be  sold  under  the  contract,  and  that  the 
same  did  not  belong  to  respondent.  How  long 
prior  to  the  25th  day  of  August  did  this  oc- 
cur? Quite  probably  plaintiff  may  refer  to  a 
time  subsequent  to  this  contract  of  sale,  but, 
under  the  rule  that  the  averments  must  be 
construed  most  strongly  against  the  pleader, 
this  averment  may  Include  the  period  cover- 
ing the  negotiations  preceding  the  contract. 

Appellant  in  his  brief  states  that  these  ob- 
jections were  not  presented  on  the  argument 
of  tbe  demurrer  in  the  trial  court,  and  it  is 
probable  that,  if  they  had  been,  plaintiff 
would  not  have  refused  to  amend,  for  they 
point  out  very  serious  defects  in  the  plead- 
ings; but  this  could  not  be  sufficient  reason 
for  ignoring  an  objection  to  the  sufficiency  of 
a  cause  of  action  because  raised  for  the  first 
time  in  the  appellate  court  However,  the 
only  question  of  the  sufficiency  of  this  com- 
plaint was  raised  by  general  demurrer,  and, 
as  it  is  obvious  that  there  has  been  an  at- 
tempt to  plead  the  facts  relied  on  as  estab- 


lishing fraud,  and  that  the  weakness  of  the 
complaint  is  in  the  insufficiency  of  their 
statement  rather  than  an  entire  failure  of 
statement  we  are  disinclined  to  hold  the 
complaint  insufficient,  In  the  absence  of  spe- 
cial demurrer.  Lattin  v.  Hazard,  85  CaL  58, 
24  Pac  611 ;  Grant  v.  Sheerln,  84  CaL  197. 
23  Pac.  1094;  Mullally  v.  Townsend,  119  CaL 
47,  52,  50  Pac.  1066. 
The  judgment  is  reversed. 

We  concur:  FINLAYSON,  P.  J.;  THOM- 
AS. J. 


(40  CaL  App.  782) 

PEIXOUTO  t.  PEIXOUTO  et  si 
(Civ.  2759.) 

(District  Court  of  AppeaL  First  District  Diri- 
don  2,  California.   April  25,  1919.) 

1.  Specific  Performance  <s=22— Oral  Con- 
tract to  Coif  vxt  Realty. 

Where  a  father  promised  defendant  sod 
orally  that  if  the  hitter  would  build  upon, 
live  upon,  and  improve  certain  land,  the  former 
would  convey  same  to  the  latter,  and,  in  pur- 
suance of  such  agreement  the  boundaries  of 
tbe  tract  were  marked  off,  and  defendant  in 
reliance  on  agreement  performed  his  part  of 
the  agreement  but  the  father  conveyed  the 
tract  to  plaintiff,  another  son,  who  had  notice 
of  the  rights  of  defendant  specific  perform- 
ance will  be  granted  against  plaintiff  seeking  to 
quiet  title. 

2.  Appeal  and  Bbbob  «=»  1011(1}— Finding— 
Review. 

The  evidence  being  conflicting,  bnt  sufficient 
to  warrant  finding  the  court  on  appeal  cannot 
disturb  finding. 

3.  Limitation  of  Actions  «=>102(3)— Accru- 
al or  Right— Cestui  Que  Trust— Posses- 
sion. 

Where  .father  promised  defendant  son, 
that  if  the  latter  would  improve  certain  land, 
the  father  would  convey  it  to  him,  and  defend- 
ant went  upon  the  tract  and  performed  his  part 
of  the  agreement,  but  the  father  conveyed  the 
tract  to  plaintiff,  another  son,  who  had  notice 
of  the  rights  of  defendant  plaintiff  held  the 
bare  legal  title  in  trust  for  defendant,  and  the 
statute  of  limitations  would  not  run  against 
defendant  while  he  was  in  possession. 

4.  Limitation  of  Actions  «=>103(3)— Repu- 
diation Which  Will  Set  the  Statute  nr 
Operation. 

Where  a  father  promised  defendant  son  that, 
if  the  latter  would  improve  certain  land,  the 
father  would  convey  it  to  him,  and  defendant 
went  upon  the  tract  and  performed  his  part  of 
the  agreement,  but  the  father  conveyed  the  tract 
to  plaintiff,  another  son,  who  had  notice  of  the 
rights  of  defendant,  the  giving  of  notice  by 
plaintiff  that  he  desired  defendant  to  surrender 
possession  was  not  such  a  repudiation  as  would 
start  the  statute  running  against  defendant 
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5.  Limitation  or  Actions  <8=102(3) — Repu- 
diation Or  CONVEYANCE  OF  LEGAL  TTTLB. 

The  ownership  of  the  equitable  title  can- 
not be  lout  by  the  bar  of  the  statute  while  the 
owner  is  in  actual  possession  and  enjoyment  of 
his  estate! 

6.  Specific  Performance  «=>49(2>— Consid- 
eration— SOTFICIENOT. 

Where  a  father  promised  defendant  son  or- 
ally that  if  the  latter  would  build  upon,  live 
upon,  and  improve  certain  land,  the  former 
would  convey  the  same  to  the  latter,  and  in 
pursuance  of  such  agreement  the  boundaries  of 
the  tract  were  measured  and  marked  off,  and 
defendant  in  reliance  upon  agreement  went  up- 
on the  tract  and  performed  his  part  of  the  agree- 
ment, but  the  father  conveyed  the  tract  to 
plaintiff,  another  son,  who  had  notice  of  the 
rights  of  defendant,  held,  there  was  sufficient 
consideration  to  warrant  specific  performance 
against  plaintiff  seeking  to  quiet  title. 

7.  Specific  Performance  «=>114(2)— Consid- 
eration—Sufficiency— Pleading. 

It  is  not  necessary  that  allegation  as  to 
adequate  consideration  be  in  express  terms,  it 
being  sufficient  to  set  out  the  facts  and  value 
of  the  land  from  which  it  affirmatively  appears 
that  the  consideration  was  adequate. 

8.  Frauds,  Statute  of  <8=»129(7)— Oral  Con- 
tract to  Convey  Land— Past  Perform- 
ance. 

The  making  of  improvements  upon  the 
land  was  sufficient  to  take  oral  contract  to  con- 
vey without  the  statute. 

Appeal   from   Superior  Court,  Alameda 
County;  William  H.  Waste,  Judge. 

Action  by  Manuel  A.  Pelxouto  against  F. 
A.  Pelxouto  and  others.  From  that  portion 
of  the  judgment  in  favor  of  defendants  on 
their  counterclaim,  plaintiff  appeals.  Af- 
firmed. 

B.  O.  Mickle,  of  Centerville,  and  Dixon  L. 
Phillips,  of  Oakland,  for  appellant 

Peter  J.  Crosby  and  Stanley  B.  Sterne, 
both  of  Oakland,  for  respondents. 

LANGDON,  P.  J.  This  action  was 
brought  to  quiet  title  to  certain  land  in  the 
county  of  Alameda.  The  defendant  F.  A. 
Pelxouto  filed  an  answer  and  cross-complaint 
in  which  he  set  up  an  oral  contract  between 
the  plaintiff's  grantor  and  himself  by  which 
the  plaintiff's  grantor  agreed  to  convey  to 
defendant  a  small  portion  of  the  land  to 
which  plaintiff  sought  to  quiet  his  title.  The 
facts  set  up  in  the  answer  and  cross-com- 
plaint are  substantially  as  follows:  That  the 
plaintiff  and  defendant  F.  A.  Pelxouto  are 
brothers;  that  Frank  A.  Pelxouto,  Sr.,  is 
the  father  of  the  plaintiff  and  said  defend- 
ant; that  in  1812  the  said  Frank  A.  Pelx- 
outo, Sr.,  was  the  owner  and  in  possession 
of  all  the  land  described  in  plaintiff's  com- 
plaint; that  for  a  long  time  prior  thereto 
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the  defendant  had  worked  for  his  said  fa- 
ther in  and  about  said  tract  of  land,  and  in 
April,  1912,  the  father  promised  the  defend- 
ant, orally,  that  if  the  defendant  would 
build  upon,  live  upon,  and  improve  a  certain 
portion  of  said  land,  the  father  would  give 
and  convey  to  the  said  defendant  such  por- 
tion ;  that  in  pursuance  of  said  agreement 
the  said  Frank  A.  Pelxouto,  Sr.,  measured 
and  marked  off  the  boundaries  of  said  por- 
tion; that  thereafter  the  defendant,  in  reli- 
ance upon  said  promise  and  agreement,  en- 
tered into  possession  of  the  said  portion  of 
land  and  erected  thereon  a  dwelling  house  of 
the  value  of  ?700  and  expended  the  further 
sum  of  $300  in  improving  and  fencing  the 
land ;  that  ever  since  April,  1912,  the  defend- 
ant has  continued  in  open,  notorious,  and  ex- 
clusive possession  of  said  portion  of  the 
tract  of  land  described  in  plaintiff's  com- 
plaint; that  the  said  Frank  A.  Pelxouto,  Sr., 
neglected  and  refused  to  grant  and  convey 
said  portion  of  said  land  to  defendant,  and 
later  conveyed  the  entire  tract  to  the  plain- 
tiff; that  the  conveyance  was  made  to  the 
plaintiff  without  any  valuable  consideration, 
and  while  the  defendant  was  in  open  and 
visible  possession  o'f  a  part  of  the  same,  and 
at  a  time  when  all  the  facts  relating  to  the 
agreement  between  the  defendant  and  his 
father  were  well  known  to  the  plaintiff  here- 
in. Defendant  asked  that  the  plaintiff  be 
ordered  and  directed  to  execute  and  deliver 
to  the  defendant  a  deed  and  conveyance  of 
that  portion  of  the  land  described  in  the 
complaint  which  was  Included  In  the  oral 
contract  between  the  defendant  and  his 
father.  The  plaintiff  denied  substantially 
all  the  allegations  of  the  cross-complaint. 
Judgment  was  given  quieting  title  in  the 
plaintiff  to  the  land  described  in  the  com- 
plaint, excepting  that  portion  thereof  set 
out  in  the  cross-complaint  of  defendant;  and, 
as  to  that  portion,  judgment  was  given  for 
the  defendant,  decreeing  that  the  plaintiff 
holds  the  legal  title  thereto  in  trust  for 
said  defendant  and  cross-complainant,  and 
that  the*  said  plaintiff  execute  to  the  defend- 
ant  a  good  and  sufficient  deed  therefor,  and 
upon  his  failure  so  to  do,  within  30  days,  a 
commissioner  named  execute  and  deliver 
such  deed,  which  shall  operate  as  a  transfer 
from  the  plaintiff  to  the  defendant  of  the 
property  described  therein;  and  that  the 
plaintiff  be  enjoined  from  asserting  any 
right  in  the  said  portion  of  the  property 
held  In  trust  for  the  defendant.  From  the 
latter  portion  of  the  judgment  the  plain- 
tiff appeals. 

Appellant  first  contends  that  the  pleading 
and  proof  does  not  show  a  contract  suffi- 
ciently certain  and  unambiguous  in  its  terms 
to  warrant  specific  performance,  and  par- 
ticularly for  the  reason  that,  as  he  asserts, 
there  is  no  evidence  that  respondent  has 
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performed,  or  fully  performed,  because  the 
alleged  oral  agreement  was  so  indefinite  and 
uncertain  as  to  time  and  terms  of  per- 
formance by  defendant  that  it  would  be 
impossible  to  say  what  year,  month,  or  day 
performance  was  to  be  completed.  The 
point  made  by  appellant  is  that  it  is  im- 
possible to  determine  when  the  defendant 
was  to  build  or  complete  his  house.  This 
matter  can  be  of  no  importance  here,  be- 
cause the  house  bas  been  built  and  complet- 
ed, and  that  side  of  the  contract  has  been 
fulfilled.  In  so  far  as  the  part  of  the  con- 
tract to  be  performed  by  the  defendant  is  con- 
cerned, he  alleged  and  proved  that  he  fully 
performed  all  things  to  be  by  him  performed. 
The  contract  alleged  and  proven  does  not 
disclose  that  there  was  a  time  limit  placed 
upon  his  building  of  the  house,  and  there- 
fore time  not  being  made  of  the  essence  of 
the  contract,  so  far  as  the  evidence  disclos- 
es, it  becomes  immaterial  just  when  he  did 
complete  the  work.  He  has  completed  it  in 
accordance  with  the  contract  found  to  exist 
by  the  court,  and  the  date  of  the  completed 
performance  can  be  of  no  moment  except  in 
regard  to  the  point  raised  by  the  appellant 
that  the  statute  of  limitations  is  applica- 
ble to  defendant's  claim,  which  contention 
will  be  considered  hereafter. 

[1,2]  The  cross -complaint  sets  forth  an 
oral  gift  of  land,  followed  by  possession  on 
the  part  of  the  donee  and  the  erection  of 
valuable  improvements.  The  property  cov- 
ered by  the  alleged  oral  contract  is  fully 
identified,  and  was  located  and  staked  out 
and  agreed  upon  by  the  parties.  The  com- 
plaint states,  the  evidence  clearly  establish- 
es, and  the  court  found,  that  the  defendant, 
in  reliance  upon  such  agreement,  went  upon 
the  property,  erected  a  home  thereon,  and 
improved  and  cultivated  the  land,  and  has 
been  in  possession  of  the  same  ever  since. 
This  is  sufficient  to  justify  a  decree  of  spe- 
cific performance  on  the  part  of  the  vendor 
or  the  party  standing  in  the  place  of  the 
vendor  with  notice  of  the  rights  of  the 
cross-complainant.  Magee  v.  Ma  gee,  174  Cal. 
276,  162  Pac.  1023.  Contracts  to  convey 
land,  under  such  circumstances,  have  al- 
ways been  enforced  in  this  state.  Burlln- 
game  v.  Rowland,  77  CaL  315,  19  Pac.  526, 
1LR.1  829;  Manly  v.  Howlett,  55  Cal. 
94;  Bakersfield  T.  H.  Ass'n  v.  Chester,  55 
Cal.  98;  Anson  v.  Townsend,  73  Cal.  415, 
15  Pac.  49 ;  Kinsell  v.  Thomas,  18  Cal.  App. 
683,  124  Pac.  220.  The  evidence  as  to  the 
existence  of  the  contract  to  convey  is  con- 
flicting, but  the  finding  is  that  such  an 
agreement  was  made,  and  that  finding  can- 
not be  disturbed  by  this  court,  as  the  evi- 
dence of  the  defendant  and  of  his  witnesses 
is  sufficient  to  warrant  it  We  think  that 
the  contract  alleged  and  proven  is  not  lack- 
ing in  certainty  nor  too  indefinite  for  a 
court  of  equity  to  enforce. 


[3]  The  main  question  In  the  case  is  as 
to  the  application  of  the  statute  of  limita- 
tions. It  is  admitted  that  defendant  com- 
pleted the  house  and  other  improvements 
some  time  in  1912,  and  appellant  .contends 
that  defendant's  claim,  accruing  when  he 
had  performed  the  things  to  be  by  him 
performed,  Cs  now  barred  by  the  statute 
of  limitations;  the  cross-complaint  not  hav- 
ing been  filed  until  October,  1916.  We 
think  there  is  no  merit  in  this  contention. 
When  there  exists  a  contract  to  convey  land 
and  the  vendee  has  fully  performed  and 
nothing  remains  to  be  done  on  his  part,  the 
vendor  then  holds  the  legal  title  in  trust 
for  the  benefit  of  the  vendee.  Defendant 
having  shown  by  his  proof,  and  the  court 
having  found,  that  the  plaintiff  in  this  case 
took  the  land  with  knowledge  of  the  de- 
fendant's rights,  the  plaintiff  would  be  in 
the  same  position  as  his  grantor  and  would 
be  holding  the  bare  legal  title  in  trust  for 
the  defendant.  Under  such  circumstances, 
while  the  cestui  que  trust  was  in  possession, 
the  statute  of  limitations  would  not  run  as 
against  him. '  Gilbert  v.  Sleeper,  71  CaL  290, 
12  Pac  172;  Love  t.  Watkins,  40  CaL  547, 
6  Am.  Rep.  624;  Beebe  v.  Dowd,  22  Barb. 
(N.  T.)  255;  Lakln  v.  Sierra  B.  G.  M.  Co. 
(C.  C.)  25  Fed.  337;  Fleishman  v.  Woods, 
135  Cal.  256,  67  Pac.  276;  Scadden  r.  Scad- 
den,  121  Cal.  33,  53  Pac.  440;  Smith  v.  Mat- 
thews, 81  Cal.  120,  22  Pac  409. 

[4]  We  are  not  unmindful  of  the  argu- 
ment made  by  appellant  that  the  notice  giv- 
en by  Frank  A.  Peixouto,  Sr.,  to  the  defend- 
ant that  the  agreement  was  terminated  and 
that  he  desired  the  defendant  to  surrender 
to  him  the  possession  of  the  property,  serv- 
ed upon  December  1,  1913  (which  was  after 
the  defendant  had  fully  performed,  and 
while  defendant  was  In  the  undisputed  pos- 
session of  the  property),  was  such  a  repudia- 
tion as  would  set  the  statute  in  operation, 
even  as  against  a  cestui  que  trust.  With 
this  contention  we  cannot  agree.  It  was 
said  in  the  case  of  Bennett  v.  Morrison,  120 
Pa.  390,  14  Atl.  264,  6  Am.  St  Rep.  711,  and 
the  language  is  quoted  with  approval  in  the 
case  of  Luco  v.  De  Toro,  91  CaL  405,  18  Pac. 
866,  27  Pac.  1082,  that  if  the  trustee  wish- 
es to  start  in  operation  the  statute  of  limi- 
tations, he  must  in  some  way  repudiate  the 
agreement  and  must  take  possession,  either 
in  person  or  by  agent  in  order  to  break  the 
relation  his  vendee  sustained  to  him  under 
the  agreement  before  the  statute  will  com- 
mence to  run.  So  in  the  present  case,  we 
apprehend  that  even  though  the  vendor,  had 
taken  possession  of  the  property,  in  addi- 
tion to  that  possession,  he  would  have  had 
to  bring  home  to  the  vendee,  as  in  the  case 
of  tenants  in  common,  knowledge  that  he 
thereafter  denied  his  right  to  possession  in 
order  to  rely  upon  the  bar  of  the  statute; 
and,  clearly,  notice  of  the  denial  of  the  ven- 
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dee's  title,  while  the  vendee  was  in  undis- 
puted possession,  would  have  no  effect  what- 
ever. 

In  the  case  of  Rush  v.  Barr,  1  Watts  (Pa.) 
110,  the  language  of  which  is  quoted  with 
approval  in  Luco  v.  De  Toro,  supra,  the 
court  said: 

"Whenever  the  legal  title  is  in  one,  and  the 
real  interest  in  another,  these  form  but  one 
title,  and  the  statute  does  not  run  between  them 
until  the  trustee  disclaims  and  acts  adversely 
to  the  cestui  que  trust.  •  *  •  And  so  in  all 
cases  where  two  persons  have  each  an  interest 
in  a  tract  of  land,  of  such  kind  that  both  their 
interests  form  but  one  title,  and  by  their  agree- 
ment one  is  to  possess  for  his  own  use  and  the 
use  of  the  other.  In  such  cases  the  statute  does 
not  run  until  he  in  possession  disclaims  the 
right  and  interest  of  the  other — denies  his  right 
and  refuses  possession,  and  such  disclaimer  and 
denial  must  be  such  that  the  other  has  notice 
of  it." 

It  is  true  that  in  some  portions  of  the 
opinion  in  the  case  of  Love  v.  Watkins,  su- 
pra, cited  by  appellant,  there  is  language 
that  would  indicate,  if  taken  without  any 
connection  with  the  facts  under  discussion, 
that  notice  of  adverse  claim  is  sufficient  to 
start  the  statute  in  operation;  but  we  be- 
lieve it  will  be  found,  upon  an  examination 
of  that  case  and  of  other  cases  cited,  that, 
where  such  language  is  used,  it  is  used  in 
relation  to  the  particular  facts  of  the  case 
—and  that  those  facts  were  that  the  one 
giving  the  notice  was  also  In  possession,  or, 
at  least,  that  the  vendee  himself  was  not 
in  possession  when  the  notice  was  given.  If 
the  vendor  has  possession,  then,  assuredly, 
it  is  only  necessary  for  him  to  give  notice  of 
holding  such  possession  adversely.  Our 
conclusion  seems  evident  from  the  quota- 
tions from  cases  contained  in  appellant's 
own  brief.  He  quotes  from  the  case  of  Love 
v.  Watkins,  supra,  in  which  the  court  refers 
to  the  case  of  Harris  v.  King,  16  Ark.  122, 
and  states  that  in  that  case  "it  was  held 
that  a  vendor  who  had  received  the  pur- 
chase money  became  the  trustee  of  the  ven- 
dee, and  although  actually  in  possession  of 
the  land  held  the  naked  legal  title  In  trust 
for  him,  and  the  statute  of  limitations  was 
no  bar  to  an  action  for  specific  perform- 
ance of  the  contract  if  the  vendor  had  done 
no  act  Inconsistent  with  the  vendee's  title, 
other  than  simply  holding  possession." 

As  was  said  in  the  case  of  McCauley  v. 
Harvey,  49  Cal.  497: 

"A  person  all  the  while  in  possession  accord- 
ing to  his  right,  cannot,  while  holding  the  pos- 
session, be  divested  of  that  right  in  favor  of 
another.  If  authority  be  needed  in  support  of 
a  proposition  so  self-evident,  it  may  be  found 
in  Love  v.  Watkins,  40  Cal.  547." 

The  case  of  Fleishman  v.  Woods,  135  CaL 
256, 67  Pac  276,  Is  to  the  same  effect  There 
has  been  no  dispute  in  the  cases  following 
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Love  v.  Watkins,  as  to  the  holding  of  that 
case.  That  case  has  been  quoted  as  authori- 
ty for  the  proposition  that  the  statute  will 
not  begin  to  run  so  long  as  the  purchaser  is 
in  possession,  in  the  following  cases:  Gil- 
bert v.  Sleeper,  71  Cal.  290,  12  Pac.  172; 
Fleishman  v.  Woods,  supra;  Soadden,  etc., 
Co.  v.  Scadden,  121  Cal.  33,  53  Pac.  440; 
Fogarty  v.  Fogarty,  129  CaL  46,  49,  61  Pac. 
570;  Smith  v.  Matthews,  81  Cal.  120,  22  Pac. 
409;  Luco  v.  De  Toro,  91  Cal.  405,  18  Pac. 
866,  27  Pac.  1082;  McCauley  v.  Harvey,  49 
Cal.  497.  "Possession  draws  to  it,  or  rather 
extinguishes  all  adverse  claims  and  titles." 
Love  v.  Watkins,  supra. 

[8]  Both  upon  principle  and  the  weight  of 
authority,  it  is  necessary  for  us  to  hold  in 
this  case  that  no  statute  of  limitations  is 
applicable  to  the  right  which  defendant  is 
asserting  in  his  cross-complaint  So  far  as 
equity  is  concerned,  defendant  was  the  abso- 
lute owner  of  an  indefeasable  estate  and  the 
vendor  was  a  naked  trustee  having  no  in- 
terest, but  charged  with  the  simple  duty  of 
conveying  to  the  vendee  upon  demand.  Equi- 
ty regards  the  vendee  as  the  owner,  upon 
the  principle  that  it  considers  that  as  done 
which  ought  to  be  done.  Defendant  there- 
fore, could  not  be  divested  of  his  indefeasi- 
ble estate  while  he  was  in  possession,  by 
any  one  out  of  possession.  The  owner  of  the 
equitable  title  is  supposed,  for  the  purposes 
of  a  court  of  equity,  to  have  acquired  and 
to  hold  the  title,  and  the  court  will  compel 
the  conveyance  of  the  legal  title  only  be- 
cause the  equitable  title  is  not  recognized 
in  a  court  of  law ;  but,  where  it  is  recogniz- 
ed, it  constitutes  ownership,  and  it  cannot 
be  lost  by  the  bar  of  the  statute  while  the 
owner  is  in  actual  possession  and  enjoyment  ■ 
of  his  estate.  Love  v.  Watkins,  supra. 
Since  the  defendant  could  not  be  divested 
on  his  title  by  the  operation  of  the  statute, 
it  follows  that  having  the  equitable  title,  he 
is  entitled  to  enforce  a  conveyance  of  the 
naked  legal  title  as  an  incident  to  such  equi- 
table ownership.  As  long  as  the  equitable 
title  exists,  it  must  exist  with  all  its  inci- 
dents. 

[6,  7]  Appellant  contends  that'  there  is  no 
allegation  in  the  cross-complaint  that  the 
plaintiff  has  received  an  adequate  considera- 
tion for  the  contract.  It  is  not  necessary 
that  such  allegation  should  be  in  express 
terms.  It  is  sufficient  if  the  cross-complaint 
set  out  the  facts  and  the  value  of  the  land 
and  it  affirmatively  appear  therefrom  that 
the  consideration  was  adequate.  Magee  v. 
Magee,  174  Cat  276,  162  Pac.  1023.  In  the 
numerous  cases  cited  herein  covering  con- 
tracts similar  to  the  one  found  by  the  trial 
court  to  exist  in  this  case,  it  has  been  held 
that  under  facts  very  similar  there  existed  a 
sufficient  consideration  to  warrant  specifle 
performance.  The  case  of  Burlingaine  r. 
Rowland,  77  Cal.  315,  19  Pac.  526,  1  L.E.A. 
829,  presents  a  very  similar  state  of  facts. 
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[I]  The  objection  that  the  contract  should 
have  been  In  writing  Is  without  merit.  The 
contract  had  been  partly  performed,  and 
the  making  of  the  Improvements  npon  the 
property  is  sufficient  to  take  it  without  the 
statute  of  frauds. 

The  Judgment  Is  affirmed. 

We  concur:  BRITTAIN,  J.;  HAVEN,  J. 


(41  Cal.  App.  1) 

WARDEN  v.  BITTLESTON  LAW  &  COL- 
LECTION AGENCY  et  al.   (Civ.  2886.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  28,  1910.  Re- 
hearing Denied  by  Supreme  Court  June  26, 
1919.) 

1.  Municipal  Corporations  <8=»581  —  Sale 
fob  Delinquent  Assessments— Notick  to 
Redeem— Sufficiency. 

Where  land  owned  in  common  was  sold  for 
delinquent  assessment  levied  under  Street  Im- 
provement Act  1909,  notice  by  purchaser  to  one 
co-owner  that  on  the  7th  day  of  August,  1015, 
or  thereafter,  unless  sooner  redeemed,  appli- 
cation would  be  made  for  a  deed,  and  notice  to 
the  other  co-owners  to  the  same  effect,  but  stat- 
ins date  as  August  81st,  were  insufficient  un- 
der section  17  of  the  act  to  cut  off  the  right 
of  the  co-owners  to  redeem,  and  plaintiff  has 
only  "the  lien  of  the  assessment"  as  provided 
by  section  15. 

2.  Municipal  Corporations  <©=> 581— Street 
Improvements— Assessment— Right  or  Re- 
demption—Termination. 

The  right  of  redemption  from  a  sale  under 
Street  Improvement  Act  1909  continues  in  the 
owner  indefinitely  until  notice  of  redemption  is 
given  and  a  deed  executed  in  accordance  with 
the  provisions  of  the  statute. 

3.  Municipal  Corporations  <*=>581— Sale 
for  Delinquent  Assessment— Notice  of 
Redemption— Statute. 

Assessments  for  street  improvements,  like 
tax  proceedings,  are  in  invitum,  and  where  the 
statute  prescribes  the  notice  of  redemption 
which  is  to  divest  the  owner  of  his  title,  that 
notice  must  be  given. 

4.  Municipal  Corporations  <s=>456(1),  575 
—Street  Improvements— Separate  Assess- 
ment of  Interest  or  Co-owner. 

Under  Street  Improvement  Act  1900,  the 
undivided  interest  of  each  co-owner  is  neither 
assessed  npr  sold  for  delinquent  taxes  sepa- 
rately. 

5.  Municipal  Corporations  <t=>581— Street 
Improvements— Delinquent  Assessment- 
Redemption. 

While,  under  Street  Improvement  Act  1000, 
II  14,  16,  a  co-owner  as  a  "party  in  interest" 
may  redeem,  still  he  must  pay  the  same  amount 
that  would  be  paid  by  a  sole  owner,  were  the 
land  owned  in  severalty. 


6.  Municipal  Corporations  «=»581  —  As- 
sessment for  Improvements  —  Sale  —  Re- 
demption BT  OOTENANT. 

A  redemption  by  a  tenant  in  common  is  a 
redemption  of  the  entire  estate,  and  not  merely 
of  his  undivided  interest,  though  he  doubtless 
would  have  a  claim  against  his  co tenants  for  re- 
imbursement to  the  extent  of  their  proportion- 
ate shares. 

7.  Municipal  Corporations  «=»581  —  As- 
sessments for  Improvements  —  Cutting 
off  Right  or  Redemption  or  Co-owners. 

Purchaser  cannot  proceed  piecemeal  to  cut 
off  right  of  redemption  of  each  co-owner. 

8.  Municipal  Corporations  «J=»581  —  De- 
linquent Assessment— Redemption. 

Street  Improvement  Act  1900  contemplates 
but  one  sale  for  delinquent  assessment  and  but 
one  redemption,  so  that  if  the  whole  estate  be 
owned  in  common  by  two  or  more  as  co  tenants, 
and  if  any  one  of  them  retains  the  right  to  re- 
deem, his  right  of  redemption  not  having  been 
cut  off  by  sufficient  notice,  all  may  redeem. 

9.  Municipal  Corporations  <©=>581— Delin- 
quent Assessments— Redemption — Notice. 

Under  Street  Improvement  Act  1900,  a  no- 
tice of  redemption  must  set  forth  the  time  when 
the  purchaser  will  apply  to  the  tax  collector  for 
a  deed,  and  the  time  fixed  must  be  definite  and 
certain. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  Julia  P.  Warden  against  the 
Blttleston  Law  &  {Collection  Agency  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.   Reversed  and  remanded. 

Catherine  A.  McKenna  and  J.  Irving 
McKenna,  both  of  Los  Angeles,  for  appel- 
lant. 

Duke  Stone,  of  Los  Angeles,  for  re- 
spondents. 

PINLAYSON,  P.  J.  Plaintiff  sued  to 
quiet  title  to  a  parcel  of  land  in  the  city  of 
Los  Angeles,  claimed  by  her  by  reason  of  an 
assessment  sale  under  the  Street  Improve- 
ment Act  of  1000.  Stats.  1000,  p.  1042.  De- 
fendants recovered  judgment;  plaintiff  ap- 
peals. The  appeal  presents  for  our  consider- 
ation the  sufficiency  of  certain  notices  of  re- 
demption. 

[1]  Defendants  Robert  H.  Punter  and  Re- 
becca Punter  were  owners  of  the  land  as  ten- 
ants in  common.  On  March  19,  1914,  they 
mortgaged  the  property  to  defendant  Krug. 
Pursuant  to  a  decree  foreclosing  the  mort- 
gage, Krug  purchased  the  property  at  sher- 
iff's sale  on  July  20,  1915,  and  on  July  27, 
1915,  recorded  the  sheriff's  certificate  of 
sale.  On  August  5,  1914,  which  was  subse- 
quent to  the  mortgage  to  Krug,  but  prior  to 
the  foreclosure  sale  thereunder,  the  city  tax 
and  license  collector,  pursuant  to  the  provi- 
j  sions  of  the  Street  Improvement  Act,  sold 
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tlte  property  to  plaintiff  for  a  delinquent 
assessment  levied  to  pay  for  certain  street 
improvements.  Thereupon  the  tax  and  li- 
cense collector  delivered  to  plaintiff  a  certifi- 
cate of  sale,  as  provided  by  the  act  On 
July  7,  1915,  which  was  shortly  prior  to  the 
expiration  of  the  time  allowed  by  law  to 
the  co-owners  for  redemption  from  the  fore- 
closure sale  to  Erug,  plaintiff  caused  to  be 
served  upon  defendant  Rebecca  Punter,  one 
it  the  two  co-owners,  a  notice  that— 

"On  the  7th  day  of  August,  1915,  or  there- 
after, unless  sooner  redeemed,  application  will 
be  made  •  •  •  to  the  city  tax  and  license 
collector  •  •  •  f or  a  d«ed." 

This  notice  was  not  served  on  the  other 
co-owner,  Robert  H.  Punter,  but  thereafter, 
on  July  29,  1915,  plaintiff  did  cause  a  notice 
of  redemption  to  be  served  upon  Robert 
The  notice  so  served  on  Robert  Punter  set 
forth  that— 

"On  the  31st  day  of  August  1915,  or  there- 
after, unless  sooner  redeemed,  application  will 
be  made  *  *  *  to  the  city  tax  and  license 
collector   *   •    •   for  a  deed." 

Though  served  upon  Robert  this  notice 
was  not  served  upon  Rebecca  Punter.  No 
notice  to  redeem  from  the  street  assessment 
sale  to  plaintiff  was  served  on  Krug,  the 
mortgagee  and  purchaser  at  the  foreclosure 
sale.  On  September  1,  1915,  the  city  tax 
and  license  collector  executed  a  deed  to 
plaintiff.  Claiming  to  be  the  owner  under 
this  deed,  plaintiff  brought  this  action  to 
quiet  her  title.  We  think  the  notices  of  re- 
demption that  plaintiff  caused  to  be  served 
upon  Robert  and  Rebecca  were  insufficient 
and  that  plaintiff  has  only  that  which  she 
acquired  under  the  assessment  sale  to  her 
on  August  5,  1915,  1.  e.,  "the  lien  of  the 
assessment"  as  provided  by  section  15  of  the 
act   Stats.  1909,  p.  1061. 

[2]  The  right  of  redemption  from  a  tax 
sale  or  from  a  sale  under  a  Street  Improve- 
ment Act,  such  as  is  here  under  considera- 
tion, continues  in  the  owner  indefinitely  un- 
til notice  of  redemption  is  given  and  a  deed 
executed  in  accordance  with  the  provisions 
of  the  statute.  By  section  17  of  the  Street 
Improvement  Act  (Stats.  1909,  p.  1051),  it  is 
provided  that — 

"At  any  time  after  the  expiration  of  twelve 
months  from  the  date  of  sale,  the  tax  collector 
must  execute  to  the  purchaser,  *  *  *  if  such 
purchaser  •  •  •  has  complied  with  the  pro- 
visions of  this  section,  a  deed  of  the  property 
sold.  •  *  •  The  purchaser  •  •  •  must  at 
lease  thirty  days  before  he  applies  for  a  deed, 
serve  upon  the  owner  of  the  property,  and  upon 
the  occupant  of  such  property,  if  the  same  is 
occupied,  a  written  notice,  setting  forth  *  *  * 
the  time  when  such  purchaser  *  *  •  will  ap- 
ply to  the  tax  collector  for  a  deed." 

The  service  of  notice  upon  the  owner,  as 
provided  by  the  act  means  personal  service. 


'When  a  statute  requires  service  on  a  person 
it  means  personal  service,  unless  some  other 
service  is  specified  or  indicated."  McDennont 
v.  Board  of  Police,  25  Barb.  (N.  T.)  647. 

[3]  Assessments  for  street  improvements, 
like  tax  proceedings,  are  in  invitum,  and 
where  the  statute  prescribes  the  notice 
which  Is  to  divest  the  owner  of  his  title,  that 
notice  must  be  given.  None  other  will 
suffice.  A  court  will  not  be  justified  in  say- 
ing that  some  other  kind  of  notice  would  be 
equally  effective.  The  express  requirements 
of  the  statute  cannot  be  avoided  on  the 
ground  that  they  serve  no  useful  purpose. 
It  Is  never  a  question  whether,  by  reason  of 
some  omission,  the  owner  has  been  injured 
or  misled;  but  whether  there  has  been  a 
compliance  with  everything  the  law  makes 
a  condition  precedent  to  the  right  to  a  deed. 

[4-6]  Under  the  statute  the  undivided  in- 
terest of  each  co-owner  is  neither  assessed 
nor  sold  separately.  Each  parcel  of  land  is 
assessed  and  sold  in  solido.  Each  parcel 
must  be  sold  to  the  person  who  will  take  the 
least  quantity  of  land  and  pay  the  amount 
of  the  assessment  penalty,  and  costs  due, 
Including  fifty  cents  for  the  certificate  of 
sale.  Stats.  1909,  p.  1050,  f  14.  At  any 
time  before  the  expiration  of  one  year  from 
the  date  of  the  sale  the  parcel  sold  may  be 
redeemed  by  "any  party  in  interest"  Sec- 
tion 16.  The  party  so  redeeming  must  pay 
to  the  tax  collector  the  full  amount  for 
which  the  property  was  sold,  and  in  addition 
thereto  a  penalty  of  10  per  cent  If  redeemed 
within  6  months,  or  25  per  cent,  if  redeemed 
within  12  months.  Section  16.  It  will  thus 
be  seen  that  though  a  co-owner,  as  a  "party 
in  interest,"  may  redeem,  still  he  must  pay 
the  same  amount  that  would  be  paid  by  a 
sole  owner  were  the  land  owned  in  severalty. 
A  redemption  by  a  tenant  in  common  is  a 
redemption  of  the  entire  estate,  and  not 
merely  of  his  undivided  interest  though  he 
doubtless  would  have  a  claim  against  his 
cotenants  for  reimbursement  to  the  extent  of 
their  proportionate  shares. 

[7,  II  If  a  co-owner  cannot  proceed  by 
"piecemeal"  to  effect  redemption — and  he 
cannot — the  converse  Is  equally  true,  and  a 
purchaser  at  the  tax  sale  cannot  proceed  by 
"piecemeal"  to  cut  off  the  right  of  redemp- 
tion of  each  part  owner.  The  statute  con- 
templates but  one  sale  of  the  parcel  sold, 
and  but  one  redemption — a  sale  of  the  whole 
estate  in  its  entirety  and  a  redemp- 
tion, if  any  be  made,  of  the  estate  in  its 
entirety.  So  that  if  the  whole  estate  be 
owned  in  common  by  two  or  more  as  co- 
tenants,  and  if  any  one  of  them  retains  the 
right  to  redeem — his  right  of  redemption  not 
having  been  cut  off  by  a  sufficient  notice — 
all  may  redeem.  That  Is,  until  the  purchas- 
er has  complied  with  the  statute  as  to  all 
the  co-owners,  the  right  of  redemption  re- 
mains to  all— to  those  actually  served  with 
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notice  as  well  as  to  those  not  served.  White 
v.  Shaw,  150  Mich.  270,  114  N.  W.  210. 

[I]  A  notice  of  redemption  most  "set 
forth"— that  Is,  fix— "the  time  when  the  pur- 
chaser will  apply  to  the  tax  collector  for  a 
deed."  The  time  fixed  mast  be  definite  and 
certain.  A  notice  that  at  an  Indefinite  time 
the  purchaser  will  apply  for  a  deed  fixes  no 
time  when  the  right  to  redeem  will  expire. 
Railroad  Company  v.  Mecartney,  104  Cal. 
621,  38  Pac.  448. 

Tested  by  these  principles,  it  must  be  held 
that  the  right  of  redemption  of  the  co-own- 
ers, Robert  H.  Punter  and  Rebecca  Punter, 
has  not  been  cut  off.  If  the  first  notice — 
the  notice  served  on  Rebecca  Punter — 
be  regarded  as  superseded  by  the  second — 
that  served  on  Robert — then  the  case  stands 
as  though  Rebecca  Punter  had  never  been 
served  with  any  notice.  And  if  all  co-own- 
ers are  not  served  with  notice,  the  time  for 
redemption  remains  for  all.  If  the  first 
notice  be  regarded  as  not  superseded  by  the 
second,  then  the  two  notices  must  be  read 
together,  just  as  though  they  were  con- 
tained In  one  document  So  considered,  the 
notices  are  In  irreconcilable  conflict — one 
giving  notice  that  redemption  might  be  made 
at  any  time  on  or  after  August  7th,  and  the 
other  that  redemption  might  be  made  at  any 
time  on  or  after  August  31st  Such  a  notice 
does  not  set  forth  or  fix  "the  time"  when 
the  purchaser  will  apply  for  a  deed.  A 
notice  so  Indefinite  Is  no  notice  at  all.  This 
conclusion  makes  it  unnecessary  to  consider 
whether  notice  should  have  been  served  up- 
on Krug,  the  purchaser  at  the  foreclosure 
sale. 

If  the  foregoing  Is  the  only  fatal  objec- 
tion to  plaintiff's  title— and  our  attention 
has  not  been  called  to  any  other — then, 
though  appellant  has  not  become  the  owner 
of  the  property,  she  is,  nevertheless,  still 
left  with  the  lien  of  the  assessment  Upon 
filing  the  copy  of  the  certificate  of  sale  In 
the  tax  collector's  office,  "the  lien  of  the 
assessment  shall  vest  In  the  purchaser,  and 
is  only  divested  by  a  redemption  of  the 
property  as  in  this  act  provided."  Section 
15.  Had  the  Judgment  of  the  trial  court 
simply  adjudged  that  plaintiff  is  not  the 
owner,  an  affirmance  of  the  Judgment,  under 
the  views  above  set  forth,  would  be  In  order. 
But  defendants,  in  their  answer,  pray  for  af- 
firmative relief.  In  compliance  with  their 
prayer  for  such  relief,  the  judgment  ad- 
judges defendant  Krug  to  be  the  owner  by 
virtue  of  the  sheriff's  certificate  of  sale  is- 
sued to  him  upon  the  foreclosure  sale,  and 
defendants  Robert  and  Rebecca  Punter  to 
be  entitled  to  redeem  from  such  sale  to 
Krug.  In  granting  affirmative  relief  to  de- 
fendants, the  trial  court  should  have  ad- 
Judged  that  any  title  that  Is  In  Krug,  as 
purchaser  at  the  sheriff's  sale,  or  In  Robert 


and  Rebecca  Punter,  as  the  original  co- 
owners.  Is  subject  and  subordinate  to  plain- 
tiff's lien  of  assessment,  vested  in  her  by 
reason  of  the  tax  collector's  sale  of  the 
property  to  her  to  pay  the  delinquent  street 
assessment  The  findings  do  not  find  any 
fact  upon  which  such  a  judgment  may  rest 
On  the  contrary,  the  court  found  that  "It  la 
not  true  that  plaintiff  acquired  an  Interest 
In  said  property  by  reason  of  a  sale  by  the 
city  tax  and  license  collector."  For  these 
reasons  the  case  must  be  sent  back  for  a 
new  trial 
Judgment  reversed. 

We  concur:    sfOANE,  J.;  THOMAS,  J. 


(41  Cal.  App.  69) 

HIBERNIAN  PETROLEUM  CO.  v.  DA  VIES. 
(Civ.  2883.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  May  2,  1919.) 

1.  Frauds,  Statute  or  <S=>  103 (1 ) — ' ' Mxmo- 
ban  dum*  '— Sufficiency. 

Acceptance  by  defendant  of  checks  with 
memoranda  indorsed  thereon  to  the  effect  that 
checks  were  from  plaintiff  company  on  account 
of  first  installment  of  bonus  on  lease  that  S. 
had  contracted  for  and  indorsements  of  defend- 
ant "in  full  settlement  of  within  account"  the 
checks  being  approved  by  S.  as  president  and 
countersigned  by  secretary,  did  not  constitute 
a  memorandum  within  the  statute  of  frauds 
sufficient  to  evidence  a  contract  to  execute  a 
lease  to  plaintiff  company. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second'  Series,  Memo- 
randum.] 

2.  Landlord  and  Tenant  ®=> 22(4) — Agree- 
ment to  Execute  Lease— Evidence. 

In  action  to  recover  $6,000  paid  as  a  bonus 
for  a  lease  and  costs  of  improvements  made  on 
the  premises,  held,  court  was  justified  in  find- 
ing that  defendant  at  no  time  contracted  to  ex- 
ecute a  lease  to  plaintiff  company,  and  was  at 
no  time  obligated  to  do  so. 

3.  Appeal  and  Eeboe  <3=>1071(5)  —  Eaaoire- 
ous  Finding — Harmless  Ebbob. 

A  finding  that  defendant  was  unaware  that 
the  sum  of  $5,000  received  by  him  from  8.  was 
the  money  of  the  plaintiff,  though  erroneous,  is 
without  prejudice,  since  the  fact  that  a  third 
person  was  paying  the  obligation  did  not  alter 
the  contractual  relations  so  far  as  defendant 
is  concerned.  * 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Man  on,  Judge. 

Action  by  the  Hibernian  Petroleum  Com- 
pany against  J.  F.  Da  vies.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

E.  L.  Foster  and  Chas.  A.  Barnhart,  both 
of  Bakersfleld,  for  appellant. 

Geo.  E.  Whltaker  and  T.  N.  Harvey,  both 
of  Bakersfleld,  for  respondent 


>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 
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HIBERNIAN  PETROLEUM  CO.  v*  DAVIES 
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SLOANE,  J.  The  complaint  In  this  action 
alleges  that  the  plaintiff  is  a  corporation, 
and  that  in  May,  1911,  the  defendant  entered 
into  a  contract  in  writing  with  the  plaintiff 
whereby  he  agreed,  that  upon  the  payment 
to  him  of  a  bonus  of  $10,000,  he  would  ex- 
ecute and  deliver  to  plaintiff  a  lease  of  cer- 
tain land  for  oil  and  mineral  purposes;  that 
during  the  said  month  of  May  the  plaintiff 
paid  defendant  $5,000  of  this  bonus,  and  that 
on  the  30th  day  of  September,  1911,  it  tender- 
ed to  the  defendant  the  remaining  $5,000  of 
the  stipulated  bonus,  and  demanded  the  ex- 
ecution and  delivery  of  the  lease;  that  de- 
fendant refused,  and  has  ever  since  refused, 
to  make  such  lease;  and  that  plaintiff,  rely- 
ing on  the  agreement  with  defendant,  entered 
into  possession  of  the  lands  in  question  and 
expended  $20,000  thereon  in  improvements. 

The  action  is  brought  to  recover  the  $5,000 
paid  on  the  bonus  and  the  cost  of  the  im- 
provements made. 

The  case  was  tried  on  the  issues  made  by 
the  complaint  and  the  denials  of  the  answer, 
and  the  court  found  that  it  was  not  true  that 
defendant  entered  into  a  contract  with  the 
plaintiff  in  writing,  or  at  all,  but  that  it  was 
true  that  the  defendant  was  paid  by  one  H. 
E.  Sinclair  the  sum  of  $5,000  on  account  of 
a  bonus  for  a  lease  of  the  premises  in  ques- 
tion, which  sum  of  $5,000  was  the  money  of 
plaintiff,  but  that  defendant  was  not  aware 
that  it  was  plaintiff's  money.  There  are  oth- 
er collateral  matters,  covered  by  the  plead- 
ings and  findings,  but  the  facts  as  stated  cov- 
er the  gist  of  the  action. 

Judgment  was  given  for  the  defendant, 
and  the  appeal  is  taken  by  plaintiff  on  the 
judgment  roll,  supported  by  a  bill  of  excep- 
tions, on  the  Insufficiency  of  the  evidence  to 
support  the  findings  of  the  court. 

The  only  evidence  introduced  tending  to 
show  any  privity  of  contract  between  the 
plaintiff  and  defendant  was  the  checks  by 
which  the  $5,000  bonus  payment  was  made, 
and  certain  memoranda  thereon  written. 
There  were  two  checks,  one  of  date  of  May 
15,  1911,  for  $1,000  and  one  of  May  31,  1911, 
for  $4,000.  The  first  check  or  order  was  as 
follows : 

"Bakersfield,  Cal.,  May  15th,  1911.  Hibern- 
ian Petroleum  Company:  Pay  to  the  order  of 
J.  F.  Davies,  one  thousand  dollars  ($1,000.00). 
Approved:  Harry  E.  Sinclair,  President,  Coun- 
tersigned: Cecil  H.  Soltau,  Sec'y.  To  Bank 
of  Bakersfield,  Bakersfield,  Calif." 

This  check  contained  the  following  memo- 
randum, indorsed  upon  it  at  the  time  it  was 
drawn,  or  at  least  before  delivery  to  payee : 

"Hibernian  Petroleum  Company  $1,000,  to 
J.  P.  Davies,  Dr.  Bakersfield,  Cal.,  May  15th 
— first  installment  of  bonus  on  lease  hi  Sunset 
Field,  northwest  quarter  and  west  half  of 
northeast  quarter  of  the  northeast  quarter  of 
Sec.  4,  township  11  north,  range  23  W.,  S.  B. 
&  M.,  sixty  acres  more  or  less." 


Also  indorsement: 

"In  fall  settlement  of  within  account 
ed]  J.  F.  Davies" 


837 


[Sign- 


— and  further  indorsements  not  relevant  to 
this  case.  The  second  check,  for  $4,000  and 
indorsements  thereon,  was  in  the  same  form, 
excepting  for  the  date  and  amount 

The  evidence  discloses  that  the  only  ne- 
gotiations which  were  had  with  the  defend- 
ant up  to  a  period  some  time  after  the  mak- 
ing and  delivery  of  these  checks,  with  regard 
to  this  mining  property  lease,  were  by  one 
H.  E.  Sinclair.  So  far  as  disclosed,  he  ap- 
peared to  the  defendant  to  be  acting  for  him- 
self, though  the  defendant  admitted  on  the 
trial  that  he  understood  that  Sinclair  was 
getting  the  lease  to  sell  or  negotiate.  But 
up  to  the  time  of  these  payments,  nothing  is 
shown  to  have  occurred  to  give  the  defend- 
ant notice  that  any  one  but  Sinclair  was  im- 
mediately concerned  in  the  transaction.  The 
record  discloses  that  the  defendant  was  not 
himself  the  owner  of  this  property,  but  was 
acting  under  an  agreement  whereby  he  was 
obtaining  a  lease  from  the  owner  to  a  larger 
tract  Including  the  land  in  question,  subject 
to  a  $10,000  bonus  on  his  part;  and  he  pro- 
posed to  turn  over  to  Sinclair  60  acres  of 
this  land,  as  described  in  the  pleadings,  in 
consideration  of  Sinclair  paying  to  him  the 
bonus,  which  he,  in  turn,  was  to  pay  to  the 
owner,  and  to  execute  to  Sinclair  a  lease  to 
the  60  acres.  Sinclair,  in  his  own  name,  ac- 
cepted this  proposition,  and  thereafter  made 
the  payments  heretofore  referred  to  by  or- 
ders or  checks  on  the  plaintiff  company,  and 
a  lease  was  executed  to  him  on  the  first 
payment  of  $1,000,  with  the  knowledge  on  his 
part  that  the  lease  would  not  be  effective  un- 
til he  had  paid  all  of  the  stipulated  bonus 
and  a  like  amount  had  in  turn  been  paid 
to  the  owner  of  the  land.  Sinclair  was,  at  the 
time,  a  stockholder  and  the  president  of  the 
plaintiff  company,  and,  as  we  glean  from  the 
rather  obscure  evidence  in  the  record,  had 
been  let  in  as  a  stockholder  and  made  presi- 
dent of  the  company  because  of  his  under- 
taking to  secure  for  the  company  valuable 
leases.  It  is  probably  true  that  he  was  act- 
ing as  trustee  for  the  corporation  in  ne- 
gotiating and  obtaining  this  lease;  but  the 
court  finds  that  defendant  had  no  notice  or 
knowledge  of  this  fact  at  the  time  the  $1,000 
and  $4,000  bonus  payments  were  made.  This 
finding  is  supported  by  the  evidence,  except- 
ing as  to  such  notice  as  was  given  by  the 
checks  themselves  and  the  indorsements 
thereon. 

The  lease  to  Sinclair  bears  date  May  12, 
1911,  and  is  acknowledged  as  of  date  May 
16,  1911.  The  defendant  testified  that  the 
lease  was  delivered  to  Sinclair  on  May  16, 
1911.  This  was  after  defendant  had  receiv- 
ed the  first  bonus  check  of  $1,000  from  Sin- 
clair. He  will  be  presumed,  therefore,  to 
have  had  at  that  time  such  notice  of  the  con- 
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nection  of  the  plaintiff  corporation  with  the 
transaction  as  this  check  and  Its  contents 
imported. 

[1]  The  principal  question  on  this  appeal 
arises  on  this  point:  Did  the  acceptance  of 
these  checks,  with  the  recitals  therein  that 
they  were  from  the  Hibernian  Petroleum 
Company,  and  on  account  of  bonus  on  the 
lease  that  Sinclair  had  contracted  for,  and 
the  fact  that  they  were  approved  by  Sinclair 
as  president  and  countersigned  by  the  secre- 
tary of  the  company,  create  any  liability  on 
the  part  of  the  defendant,  Davies,  to  the 
plaintiff  company? 

Plaintiff's  counsel  contend  that  these 
checks,  either  or  both  of  them,  with  defend- 
ant's indorsement  and  signature  thereon,  con- 
stitute a  memorandum  in  writing,  signed  by 
the  party  to  be  charged,  sufficient  to  evidence 
a  contract  to  execute  a  lease  to  the  plaintiff 
company  of  the  lands  in  question,  and  within 
the  statute  of  frauds.  No  justification  in 
law  Is  shown  In  support  of  such  a  conclusion. 
Tbe  memoranda  Indorsed  on  the  checks  does 
not  indicate  to  whom  the  lease  was  to  be  ex- 
ecuted, and  It  was  not  signed  by  the  defend- 
ant, the  party  to  be  charged.  His  signature 
on  the  back  of  the  check  was  an  acknowledg- 
ment of  receipt  of  the  payments  "in  settle- 
ment of  the  account,"  referring,  we  must  as- 
sume, to  the  Installments  on  the  bonus  agree- 
ment he  had  entered  Into  with  H.  E.  Sin- 
clair personally.  The  evidence  justifies  the 
conclusion  that  he  accepted  these  checks  as 
payment  of  the  obligation  of  Sinclair,  and  la 
pursuance  of  his  agreement  to  execute  a 
lease  to  Sinclair;  but  there  is  nothing  in  the 
transaction  to  indicate  that  Sinclair,  or  the 
defendant,  or  the  plaintiff  company  itself, 
understood  as  Intended  by  this  memorandum 
anything  more  than  a  direction  of  the  pay- 
ment of  this  money  on  account  of  the  agree- 
ment previously  made  between  Sinclair  and 
the  defendant.  It  is  true,  as  appellant  sets 
forth  In  its  brief,  that  defendant  was  notified 
by  the  contents  of  these  checks  that  Sinclair 
and  the  secretary  of  the  corporation  had 
drawn  them  on  the  Hibernian  Petroleum 
Company,  and  that  they  had  no  implied  au- 
thority to  use  the  corporation's  funds  for 
Sinclair's  personal  contracts;  but  he  might 
properly  assume,  what  doubtless  is  a  fact, 
that  the  corporation  was  acquiring  an  In- 
terest in  this  lease  through  and  In  the  name 
of  Sinclair,  as  it  legitimately  could  have 
done. 

[2]  In  pursuance  of  the  agreement  with 
Sinclair,  and  on  the  payment  of  the  first  $1,- 
000  of  the  stipulated  bonus,  the  defendant 
executed  the  lease  in  question  to  Sinclair. 
He  was  under  no  obligation  to  make  the 
lease  until  the  entire  bonus  of  $10,000  was 
paid;  but,  as  he  testifies,  he  made  it  at  this 
time  with  notice  to  Sinclair  that  it  would  "hot 
be  effective  until  the  remaining  payments 
were  made,  and  defendant's  obligations  to 
the  owner  of  the  property,  from  whom  he  in 


turn  was  leasing,  had  thereby  been  met 
Soon  after  the  payment  of  $4,000  by  the  sec- 
ond check  had  been  made,  Sinclair  seems  to 
have  severed  his  connection  with  the  plain- 
tiff corporation,  which  had,  in  the  meantime, 
entered  into  the  possession  of  the  leased 
property,  and  apparently  by  virtue  of  this 
lease.  In  any  event,  the  officers  of  the  cor- 
poration came  Into  the  possession  of  this 
lease  long  before  the  alleged  tender  and  de- 
mand on  defendant.  There  Is  nothing  to  in- 
dicate that  the  improvements  and  develop- 
ment work  made  by  plaintiff  on  this  proper- 
ty were  not  under  and  in  reliance  on  this 
lease.  It  Is  not  until  later,  when  the  corpora- 
tion had  evidently  become  financially  involv- 
ed and  had  defaulted  in  the  conditions  con- 
tained in  the  lease  agreement,  and  a  surren- 
der of  the  premises  had  been  demanded  by 
defendant,  that  steps  were  taken  to  assert  an 
independent  contractual  relation  with  the  de- 
fendant, and  to  demand  the  execution  of  a 
new  lease  directly  to  the  plaintiff  corpora- 
tion. A  written  offer  was  made  to  pay  to 
defendant  the  remaining  $5,000  of  the  bonus, 
on  condition  of  the  execution  of  a  lease  di- 
rectly to  the  corporation.  This  defendant  re- 
fused to  do,  on  the  ground  that  he  had  al- 
ready made  the  lease  to  Sinclair  in  pursu- 
ance of  his  contract.  Previous  to  this  time 
the  lease  had  become  effective  by  the  per- 
formance by  defendant  of  the  conditions  of 
his  contract  with  the  owner  of  the  premises; 
the  plaintiff  company  was  in  possession  un- 
der ft,  and  was  doubtless  entitled  to  all  its 
benefits,  both  as  against  Sinclair  and  the  de- 
fendant There  is  no  reason  to  doubt  under 
the  facts  disclosed  by  the  record,  that  the 
plaintiff  company  authorized  the  payments 
made  to  the  defendant  out  of  the  company's 
funds;  that  in  taking  the  lease  In  his  own 
name,  whether  with  or  without  the  compa- 
ny's consent,  Sinclair  was  acting  as  plain- 
tiff's agent  and  held  the  lease  in  trust  for  its 
benefit;  and  no  reason  is  shown,  unless  ft 
was  financial  inability,  why  the  plaintiff  did 
not  or  could  not  have  secured  to  itself  all  the 
benefits  of  this  lease  that  it  would  have  been 
entitled  to  had  it  been  named  therein  as  les- 
see, providing  it  had  complied  with  the  terms 
of  the  contract  with  defendant  The  court 
was  justified  in  its  findings  that  the  defend- 
ant at  no  time  had  contracted  to  execute 
a  lease  to  plaintiff,  and  was  at  no  time  obli- 
gated so  to  do. 

[3]  The  third  finding  of  the  trial  court,  to 
the  effect  that  the  defendant  was  unaware 
that  the  sum  of  $5,000  received  by  him  from 
Sinclair  was  the  money  of  plaintiff,  is  prob- 
ably not  justified  by  the  evidence,  in  view  of 
the  fact  that  it  was  paid  by  checks  drawn 
on  the  plaintiff  company  by  its  president  and 
secretary.  But  a  finding  in  favor  of  plaintiff 
as  to  such  knowledge  would  not  alter  the 
liability  of  the  defendant  His  contract  was 
with  Sinclair,  and  the  fact  that  a  third  party 
was  paying  the  obligation  did  not  alter  these 
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contractual  relations,  so  far  as  defendant 
was  concerned.  The  finding,  if  erroneous, 
was  without  prejudice. 

The  same  may  be  said  as  to  other  specifi- 
cations as  to  unsupported  findings.  They 
were  all  collateral  to  the  main  issue  of  a 
contractual  relation  between  the  plaintiff 
company  and  the  defendant,  and,  in  the  ab- 
sence of  such  relation,  are  not  material  to 
the  decision. 

Judgment  affirmed. 

We  concur:   FINLAYSON,  P.  J.;  THOM- 
AS, J. 


(41  Cal.  App.  88) 

DENEHY  r.  STEWART  et  si   (Civ.  1966.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. May  6,  1919.  Rehearing  Denied  by 
Supreme  Court  July  3,  1919.) 

1.  Fraudulent  Conveyances  <8=» 263(2)— 
Constructive  Fraud  —  Fraudulent  In- 
tent. 

In  view  of  Civ.  Code,  f  1578,  and  under 
section  3442,  declaring  that  any  transfer  or 
incumbrance  of  property  made  or  given  volun- 
tarily or  without  a  valuable  consideration  by 
party  while  insolvent  shall  be  fraudulent  and 
void  as  to  existing  creditors,  it  is  necessary 
where  constructive  fraud  is  relied  on  to  allege 
fraudulent  intent. 

2.  Fbaudulent  Conveyances  <@=»273— 
Fraudulent  Intent— Presumption. 

While  a  transfer  of  property  with  intent  to 
delay  or  defraud  creditor  is  void  under  Civ. 
•Code,  f  3439,  as  to  creditors,  intent  to  delay  or 
defraud  will  not  be  presumed  from  the  fact  of 
transfer,  for  section  3432  allows  a  debtor  to 
prefer  one  creditor  over  others,  and  under  sec- 
tion 3442  it  is  only  where  the  transfer  Is  made 
or  given  voluntarily  or  without  a  valuable  con- 
sideration by  a  party  while  insolvent  that  the 
transfer  is  deemed  to  be  fraudulent  and  void 
as  to  creditors. 

8.  Fbaudule nt  Conveyances  «=>87(1>— 
"Voluntary  Transfer." 
Where  a  mortgagee  demanded  payment  and 
the  mortgagor  to  satisfy  him  conveyed  his  equi- 
ty of  redemption,  held  that  the  conveyance  can- 
not be  deemed  voluntary  within  Civ.  Code,  § 
3442,  declaring  that  where  a  transfer  is  made 
or  given  voluntarily  or  without  valuable  con- 
sideration it  shall  be  void  as  to  existing  credi- 
tors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Voluntary 
Transfer.] 

4.  Fraudulent  Conveyances  «=»76(2)— 
"Valuable  Consideration." 
Within  Civ.  Code,  |  3442,  providing  that, 
where  transfer  is  made  voluntarily  or  without 
valuable  consideration  by  a  party  while  insol- 
vent, it  shall  be  void  as  to  existing  creditors,  a 
valuable  consideration  is  such  as  money  or  the 
like,  and  the  adequacy  or  the  inadequacy  of 
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the  amount  or  Its  disproportion  to  the  actual 
value  of  the  property  does  not  affect  the  kind 
of  consideration. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Valuable 
Consideration.] 

5.  Fraudulent  Conveyances  <S=273  —  Ac- 
tions—Burden  or  Proof. 

Where  a  deed  was  supported  by  a  valuable 
consideration,  the  burden  of  showing  that  it 
was  made  with  fraudulent  intent  is  upon  credi- 
tors of  the  grantor  attacking  it 

6.  Fraudulent  Conveyances  «=»115(1),  156 
(1) — Validity — Preferential  Conveyance. 

A  conveyance  is  not  open  to  attack  as  fraud- 
ulent because  by  means  thereof  the  debtor  pre- 
fers one  creditor  over  another,  and  to  success- 
fully attack  such  conveyance  it  must  be  shown 
that  the  grantee  had  knowledge  of  the  grantor's 
insolvency  and  of  his  intention  to  defraud  oth- 
er creditors,  or  of  facts  sufficient  to  put  a 
reasonable  man  on  inquiry. 

7.  Fraudulent  Conveyances  <S=74(2)— In- 
adequacy or  Prick. 

Proof  of  inadequacy  of  price  will  not  alone 
establish  a  fraudulent  intent  on  the  part  of  the 
grantor,  participated  in  by  the  grantee,  which 
will  allow  creditors  of  the  grantor  to  attack 
the  conveyance  as  fraudulent,  unless  the  in- 
adequacy is  so  glaring  as  to  stamp  the  transac- 
tion with  fraud. 

8.  Fraudulent  Conveyances  «=>301(1)— Ac- 
tions— Evidence— Sufficiency. 

In  a  suit  by  creditors  of  a  grantor  to  set 
aside  a  conveyance  as  fraudulent,  where  it  ap- 
peared that  he  conveyed  the  equity  of  redemp- 
tion to  the  mortgagee  upon  demand  for  payment, 
and  that  the*  land  was  estimated  to  be  worth 
$5,000,  the  mortgage -being  for  about  f 1,800, 
evidence  held  insufficient  to  establish  grantee's 
knowledge  of  grantor's  insolvency,  or  to  show 
fraudulent  intent  on  part  of  the  grantee. 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty; Clarence  A.  Raker,  Judge. 

Action  by  D.  S.  Denehy  against  John 
Stewart  and  wife  and  Mary  E.  Wyckliffe, 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

Daly  B.  Robnett,  of  Alturas,  for  appel- 
lants. 

Jamison  &  Wylie,  of  Alturas,  for  respond- 
ent. 

CHIPMAN,  P.  J.  Plaintiff  is  a  judgment 
creditor  of  John  Stewart,  and  brings  the  ac- 
tion to  set  aside  a  deed  made  by  said  Stew- 
art and  wife  to  their  codefendant,  Mary  E. 
Wyckliffe,  conveying  to  her  certain  land  de- 
scribed in  the  complaint  It  is  alleged  in 
the  complaint  that  at  the  time  said  deed 
was  executed,  to  wit  December  22,  1915,  de- 
fendant Stewart  was  wholly  insolvent  and 
"the  consideration  named  in  said  deed  was 
the  sum  of  $10,"  and  that  the  land  so  con- 
veyed was  then  and  is  now  "reasonably 
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worth  the  sum  of  $5,000."  It  Is  further  al- 
leged, on  Information  and  belief,  that  said 
deed  was  executed  "for  a  grossly  Inadequate 
consideration,  with  Intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  said  John 
Stewart,  Including  this  plaintlfT,  and  that 
the  said  defendant  Mary  B.  Wyckliffe  ac- 
cepted and  received  the  said  deed  with 
knowledge  of  said  fraudulent  intent  on  the 
part  of  the  said  John  Stewart,  and  with  the 
intent  upon  her  part  to  assist  the  said  John 
Stewart  in  his  said  fraudulent  purpose,  and 
to  hold  the  said  land  as  a  secret  trust  for 
the  said  John  Stewart  in  order  that  he 
might  occupy  the  same  and  receive  bene- 
fits therefrom,  regardless  of  his  said  credi- 
tors and  their  claims,  Including  the  claim 
of  this  plaintiff  as  aforesaid" ;  that  the  said 
John  Stewart  "has  no  other  property,  other 
than  the  aforesaid  lands  out  of  which  this 
plaintiff  can  realize  and  collect  his  said 
judgments  or  any  part  thereof." 

Defendants  demurred  to  the  complaint  on 
the  grounds:  (1)  Insufficiency  of  facts;  (2) 
that  two  causes  of  action  have  been  •Im- 
properly united  in  this  that  an  attempt  Is 
made  to  set  forth  a  cause  of  action  to  set 
aside  a  deed  on  the  alleged  ground  that  it 
was  given  in  constructive  fraud  of  creditors, 
united  with  an  alleged  ground  of  actual 
fraud  of  creditors;  (3)  that  the  complaint 
is  uncertain,  In  that  it  cannot  be  ascertain- 
ed therefrom  whether  or  not  the  plaintiff 
(defendant  Stewart)  executed  said  deed  in 
constructive  fraud  of  creditors  or  in  actual 
fraud  of  creditors;  (4)  that  the  complaint 
is  uncertain  in  this,  that  it  cannot  be  ascer- 
tained therefrom  whether  plaintiff  Is  at- 
tempting to  set  aside  said  deed  on  the 
ground  that  it  was  given  without  considera- 
tion and  when  the  grantors  were  Insolvent 
or  on  the  ground  that  there  was  no  con- 
sideration, and  that  the  deed  was  given 
with  fraudulent  knowledge  and  intent  on  the 
part  of  the  grantors  to  defraud  existing 
creditors;  nor  can  it  be  ascertained  from 
said  complaint  whether  or  not  defendant 
Wyckliffe  had  any  knowledge  of  the  exist- 
ence of  any  other  creditors  of  defendants 
the  Stewarts  when  she  accepted  said  deed. 

The  demurrer  was  overruled.  Defendants 
the  Stewarts  answered:  Admitted  the  exe- 
cution of  the  said  deed,  but  alleged  that  $10 
was  not  the  true  and  sole  consideration 
therefor;  that  these  defendants  executed 
and  delivered  said  deed  "to  said  Mary  E. 
Wycliffe  at  the  instance  and  request  of  one 
D.  O'Brien,  and  in  satisfaction  of  a  certain 
note  and  mortgage  held  by  said  D.  O'Brien, 
assignee  of  Julia  O'Brien,  on  the  said  prop- 
erty so  deeded  from  the.se  defendants,  which 
said  mortgage  was  for  the  principal  sum  of 
$1,000  and  these  defendants  further  allege 
that  there  was  at  said  time  due  said  D. 
O'Brien  from  these  defendants  on  account  of 
said  note  and  mortgage  the  sum  of  $1,795, 
and  that  said  deed  was  given  by  these  de- 
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fendants  In  payment  and  discharge  of  said 
note  and  mortgage  and  of  the  amounts  so 
due  thereon,  to  wit,  $1,795,  and  the  sum  of 
$5  cash"  denied  that  said  lands  were  rea- 
sonably worth  the  sum  of  $5,000,  or  any  sum 
in  excess  of  $1,800;  denied  specifically  the 
averments  of  the  complaint  alleging  inade- 
quacy of  consideration  for  said  deed,  or  that 
it  was  .executed  to  hinder,  delay,  or  defraud 
creditors  or  plaintiff,  or  that  defendant 
Wycliffe  received  said  deed  with  knowledge 
of  any  fraudulent  Intent  on  the -part  of  the 
grantors,  or  that  she  held  said  lands  as  a 
secret  trust. 

Defendant  Wyckliffe  answered,  and, 
among  other  things,  alleged  that  the  consid- 
eration for  said  deed  was  as  stated  in  the 
answer  of  her  codefendants ;  denied  that 
the  consideration  for  said  deed  was  Inade- 
quate, or  that  the  deed  was  executed  with 
fraudulent  intent,  or  to  hinder,  delay,  or  de- 
fraud creditors,  or  that  this  defendant  had 
any  knowledge  of  such  Intent;  -and  denied 
that  when  said  deed  was  executed  she  had 
any  knowledge  of  the  existence  of  any  cred- 
itors of  said  Stewarts  or  of  the  claim  of 
plaintiff. 

The  court  made  the  following  findings  of 
fact: 

I.  That  plaintiff  recovered  judgment  against 
the  defendant  John  Stewart  on  October  28, 
1916,  as  alleged  in  the  complaint,  for  the  sum 
of  $3,232.23; 

II.  That,  prior  to  December  22,  1915,  defend- 
ant John  Stewart,  and  wife  executed  and  de- 
livered to  Julia  O'Brien  their  note  for  $1,600, 
secured  by  mortgage  on  said  land,  and  that 
subsequently,  prior  to  December  22,  1915,  she 
assigned  said  note  and  mortgage  to  her  father, 
Dennis  O'Brien. 

III.  That,  on  December  22,  1915,  defendants 
Stewart  and  wife  executed  and  delivered  to  de- 
fendant Mary  E.  Wyckliffe,  daughter  of  Dennis 
O'Brien,  "their  deed  to  the  lands  described  in 
the  said  complaint  at  and  for  an  alleged  con- 
sideration of  $10." 

IV.  "That  at  the  time  the  said  deed  last  afore- 
said was  executed  to  the  said  Mary  E.  Wyck- 
liffe there  was  due  and  owing  to  the  said  Dennis 
O'Brien,  upon  said  note  and  mortgage  the  sum 
of  $1,795,  and  that  at  or  about  the  time  of  the 
execution  of  said  deed  the  said  Dennis  O'Brien 
paid  to  the  said  John  Stewart  the  sum  of  $5 
in  cash,  and  released  and  satisfied  the  said  note 
and  mortgage.  And  thereupon  the  said  Mary 
E.  Wyckliffe  went  into  the  possession  of  said 
lands  and  the  whole  thereof,  and  has  remained 
in  possession  thereof  ever  since  the  execution 
of  said  deed,  receiving  the  rents  and  profits 
thereof,  and  that  the  full  amount  for  which  said 
mortgage  is  a  lien  upon  said  property  against 
the  said  judgments  of  plaintiff  is  the  said  sum 
of  $1,795,  with  no  accrued  interest  since  Decem- 
ber 22. 1915." 

V.  That,  at  the  time  the  Stewarts  executed 
said  deed,  "the  said  John  Stewart  was  indebt- 
ed to  plaintiff  in  a  large  sum  of  money,  to  wit, 
the  amounts  set  forth  in  the  aforesaid  judg- 
ments," and  at  that  time  the  said  John  Stewart 
had  no  property  subject  to  execution  except  said 
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lands,  bat  was  then  and  ever  since  has  been, 
and  now  is,  insolvent. 

VI.  That  eaid  land,  at  the  time  of  the  execu- 
tion of  said  deed  and  ever  since,  has  been  of 
the  value  of  $5,000,  and  "that  the  equity  of  re- 
demption owned  by  the  said  defendant  John 
Stewart  in  the  said  land  at  the  date  of  the  ex- 
ecution of  the  said  last-named  deed  was,  ever 
since  has  been,  and  now  is  of  the  value  of  $3,- 
200." 

VII.  "That  the  only  consideration  that  was 
paid  to  the  said  John  Stewart  for  the  convey- 
ance of  said  land  to  the  said  Mary  E.  Wyckliffe, 
or  ever  received  by  him  for  said  conveyance  was 
the  sum  of  $5  and  the  said  last-named  sum  was 
received  and  accepted  by  the  said  John  Stewart 
in  full  settlement  and  satisfaction  for  all  his 
right,  title,  and  interest  in  said  lands  over  and 
above  said  mortgage  lien  and  debt;  that  is  to 
say,  for  his  equity  of  redemption  in  the  said 
lands."' 

VIII.  "That  the  said  conveyance  and  deed  was 
executed  by  the  said  John  Stewart  apd  Ida  E. 
Stewart,  his  wife,  to  the  said  Mary  E.  Wick- 
liffe  for  a  grossly  inadequate  consideration,  with 
the  intent  upon  their  part  to  hinder,  delay,  and 
defraud  the  creditors  of  the  said  John  Stew- 
art, including  this  plaintiff,  and  that  the  said 
defendant  Mary  B.  Wyckliffe  accepted  and  re- 
ceived the  said  deed  with  knowledge  of  said 
fraudulent  intent,  and  with  the  intent  upon 
her  part  of  assisting  the  said  John  Stewart  and 
the  said  Ida  E.  Stewart,  his  wife,  in  such  fraud- 
ulent purpose,  and  to  hold  the  said  lands  in 
secret  trust  for  the  said  John  Stewart  and  Ida 
E.  Stewart  in  order  that  they  might  occupy  the 
same  and  receive  benefits  therefrom  regardless 
of  the  creditors  of  the  said  John  Stewart,  in- 
cluding this  plaintiff." 

As  conclusions  of  law  the  court  found  that 
defendant  John  Stewart  is  the  owner  of  the 
lands  in  question;  that  he  is  now  and  was, 
when  he  and  his  wife  executed  the  deed  re- 
ferred to,  Indebted  to  plaintiff  as  alleged  in 
the  complaint;  that  Stewart  and  his  wife 
executed  and  delivered  the  aforesaid  deed 
to  defendant  Wyckliffe,  with  intent  to  hin- 
der, delay,  and  defraud  his  creditors,  and 
particularly  to  defraud  this  plaintiff,  "and 
that  said  Mary  E.  Wyckliffe  accepted  and 
received  the  said  deed  with  the  knowledge  of 
the  fraudulent  intent  on  the  part  of  the  said 
John  Stewart  and  Ida  Stewart,  with  the  in- 
tent upon  her  part  to  assist  the  said  John 
Stewart  and  Ida  E.  Stewart  in  said  fraudu- 
lent purpose,  and  to  hold  the  said  lands  as 
a  secret  trust  for  the  said  John  Stewart,  in 
order  that  he  might  occupy  the  same  and 
receive  the  benefits  therefrom,  regardless 
of  his  creditors  and  their  claims,  including 
the  claim  of  this  plaintiff";  that  the  de- 
fendants the  Stewarts  at  the  date  of  the 
execution  of  said  deed,  were,  ever  since  have 
been,  and  now  are  Insolvent;  that  the  said 
deed  is  fraudulent  and  void;  that  plaintiff 
is  entitled  to  a  decree  adjudging  that  said 
deed  is  void,  "and  that  the  said  lands  be 
sold,  subject  to  the  said  mortgage,  and  the 
proceeds  thereof  applied  in  satisfaction  upon 
the  said  Judgments,  interest,  and  costs,  and 


that  plaintiff  have  Judgment"  toe  costs  of 
this  suit  Judgment  was  accordingly  en- 
tered, from  which  defendants  appeal. 

In  presenting  his  case,  plaintiff  introduc- 
ed the  Judgment  roll,  showing  defendunt 
John  Stewart's  indebtedness  to  plaintiff  as 
alleged;  also  execution  issued  on  said  Judg- 
ment, showing  return.  Judgment  wholly  un- 
satisfied; also  ,  deed  of  Stewart  and  wife 
to  Mary  E.  Wyckliffe,.  dated  December  22, 
1915,  referred  to  in  the  complaint.  Plaintiff 
testified  as  a  witness  in  his  own  behalf  that 
said  Judgment  is  wholly  unpaid;  that  de- 
fendant John  Stewart,  at  the  time  said  deed 
was  recorded,  owned  no  property  other  than 
the  land  in  question,  and  has  had  no  proper- 
ty since,  and  has  none  now  out  of  which 
said  Judgment  or  any  part  of  it  could  be 
satisfied;  that  the  land  consisted  of  SO  acres 
near  Cedarville,  "worth  about  $60  an  acre," 
and  80  acres  of  timber  land,  worth  $10  per 
acre.  Other  witnesses  testified  to  the  value 
of  the  land,,  placing  it  at  a  figure  Justifying'' 
the  finding  of  the  court  as  to  value.  Upon 
this  evidence  the  plaintiff  rested. 

Defendants  moved  for  a  nonsuit  on  the 
ground  "that  plaintiff  has  failed  to  show 
any  fraud  In  this  transaction,  showing  the 
deed  was  made  to  defraud  any  creditor  or 
for  the  purpose  of  hindering  or  delaying  any 
creditor  of  John  Stewart  or  Ida  B.  Stewart; 
and  particularly  that  they  have  failed  to 
show  that  Mary  B.  Wyckliffe  had  knowl- 
edge of  any  such  design  to  defraud  any  cred- 
itor whatever";  that  plaintiff  has  "failed  to 
show  that  the  deed  was  given  in  construc- 
tive fraud  of  creditors  as  defined  by  the 
Civil  Code  in  section  3442,'  that  it  is  a  vol- 
untary transfer  without  any  consideration 
by  the  party  who  contemplates  such  fraud. 

"The  Court:  I  will  hear  the  evidence  In 
this  case,  and  see  what  you  have  got.  The 
motion  for  a  nonsuit  is  denied." 

We  will  not  stop  to  consider  the  ruling 
of  the  court  upon  the  motion  for  a  nonsuit, 
inasmuch  as  the  subsequent  proceedings  dis- 
closed the  facts  as  to  the  transaction  in  its 
entirety  and  furnish  a  safe  basis  on  which 
to  rest  the  decision. 

It  appeared,  without  conflicting  evidence 
that  Stewart  had  .been  indebted  to  O'Brien 
for  some  time,  and,  on  August  1,  1912,  the 
note  and  mortgage  were  executed  to  cover 
the  indebtedness,  Including  interest  and  also 
taxes  paid  by  O'Brien,  amounting  in  all  to 
$1,600.  The  note  was  made  payable  to  Julia 
O'Brien,  daughter  of  Dennis  O'Brien,  and  by 
her  later  transferred  to  him.  The  note  being 
past  due  and  no  part  of  the  interest  having 
been  paid,  O'Brien  wrote  Stewart  that  a 
settlement  must  be  made.  Stewart  went  to 
Alturas  and  met  O'Brien,  and  it  was  agreed 
that  Stewart  and  wife  would  convey  the 
land  to  O'Brien  In  discharge  of  the  note 
and  mortgage  and  $5  in  money.  On  Decem- 
ber 22,  1915,  the  indebtedness  amounted  to 
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f 1,795.  O'Brien  paid  Stewart  $5  In  money, 
surrendered  the  note  to  Stewart,  and  cancel- 
ed the  mortgage  of  record  and  by  his  direc- 
tion Stewart  and  wife  deeded  the  property 
to  O'Brien's  daughter,  defendant,  Mrs.  Wyck- 
liffe, the  consideration  being  In  fact  $1,800, 
although  the  deed  mentioned  $10  as  the  con- 
sideration. Both  O'Brien  and  his  daughter, 
Mrs.  Wyckliffe,  testified  that  they  knew  noth- 
ing of  Stewart's  Indebtedness  to  any  per- 
son other  than  O'Brien,  and  that  they  had 
no  Intention  of  defrauding  any  creditor  of 
Stewart.  Mrs.  Wyckliffe  testified  that  she 
received  the  deed  as  a  gift  of  the  land  from 
her  father,  and  he  testified  that  In  other 
transactions  he  had  made  like  gifts  to  oth- 
ers of  his  children,  stating  Instances.  Stew- 
art testified  that  he  made  the  transfer  be- 
cause he  could  not  pay  the  principal  or  In- 
terest, and  he  wanted  to  avoid  expense  of 
foreclosure,  and  both  he  and  O'Brien  testl- 
\fled  that  they  were  acting  in  good  faith, 
with  no  Intention  to  hinder  or  delay  or  de- 
fraud other  creditors.  O'Brien  testified  that 
he  believed  he  was  making  a  fair  settlement 
and  allowing  a  fair  value  for  the  land.  On 
his  cross-examination,  defendant  John  Stew- 
art was  asked  the  following  questions: 

"Now,  you  owed  Mr.  O'Brien  $1,790  on  the 
mortgage,  so  you  sold  your  right  of  redemption 
in  that  land  for  $5,  didn't  you?  A.  I  don't 
know  what  you  call  it,  I  just  gave  him  the 
ranch  to  pay  the  mortgage,  that  was  the  only 
thing  I  done,  I  wanted  to  pay  the  mortgage." 

O'Brien's  testimony  was  that  Stewart  and 
wife  conveyed  the  title  to  the  land  In  con- 
sideration of  $5  lh  money  and  the  surrender 
of  the  note  given  by  Stewart  and  wife  and 
the  cancellation  of  the  mortgage.  On  cross- 
examination  he  testified: 

"Q.  Didn't  you  agree  with  John  Stewart  at 
the  time  this  deed  was  made  that  he  should  re- 
main In  possession  of  the  property  a  certain 
length  of  time?  A.  No,  air;  we  had  no  agree- 
ment at  all  about  that" 

Stewart  testified,  on  cross-examination: 

"Q.  What  was  the  arrangement  between  you 
and  Dennis  O'Brien  by  which  you  remained  in 
possession  of  this  property?  A.  There  was  no 
arrangement  at  all,  only  I  turned  the  deed  over 
to  him.  Q.  You  had  been  living  on  the  property 
ever  since?  A.  I  rented  it.  Q.  Where  is  your 
lease,  if  yon  rented  it?  A.  Well,  I  guess  it  is 
right  here.    I  think  it  is." 

It  appeared  that  some  time  after  the  deed 
was  delivered  Mrs.  Wyckliffe  leased  the  land 
to  Stewart  for  the  term  of  five  years  at  the 
annual  rental  of  $250.  The  lease  contained 
the  following  provision: 

"The  said  lessee,  as  the  lessee,  has  the  priv- 
ilege of  buying  the  above-described  property 
at  any  time  during  the  duration  of  this  lease." 

The  testimony  of  the  parties  to  the  trans- 
fer of  the  premises  was  that  the  leasing  of 
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the  property  was  arranged  after  the  trans- 
fer of  the  title,  and  that  there  was  no  under- 
standing as  part  of  the  transaction  that 
Stewart  was  to  have  the  property  back  on 
payment  of  the  debt  Stewart  testified  that 
he  wanted  a  place  for  his  family  while  he 
was  away  at  work  In  Nevada,  and  he  turn- 
ed the  place  over  to  his  son,  who  paid  the 
rent  Mrs.  Wyckliffe  testified  that  Mr.  Stew- 
art's son  paid  the  rental.  The  testimony 
was  that  there  was  no  definite  agreement 
as  to  what  Stewart  was  to  pay  in  repurchas- 
ing the  land.  The  matter  seems  to  have 
been  left  as  stated  In  the  lease.  The  deed 
was  acknowledged  December  22,  1916,  and 
was  recorded  December  24,  1916;  the  present 
action  was  commenced  January  11,  1917. 

The  evidence  in  rebuttal  consisted  exclu- 
sively of  testimony  of  the  value  of  the  land. 
On  this  question  there  was  a  conflict  but,  as 
before  remarked,  there  was  sufficient  to  jus- 
tify the  finding  of  the  court. 

It  remains  to  apply  the  law  to  the  fore- 
going facts.  While  the  complaint  seems  to 
combine  charges  of  constructive  fraud  and 
actual  fraud,  the  case  was  tried  and  decided, 
as  the  findings  of  fact  show,  upon  the  issue 
of  actual  fraud. 

[1, 2]  We  had  occasion  to  consider  the 
question  of  constructive  fraud  in  Hopkins  v. 
White,  20  Cal.  App.  234,  246,  128  Pac.  780, 
786.   We  there  said: 

*Tn  a  case  where  constructive  fraud  is  relied 
on,  it  is  necessary  to  allege  the  fraudulent  in- 
tent under  section  3442.  Schell  v.  Gamble,  153 
Cal.  448,  95  Pac.  870.  It  is  only  by  reason  of 
the  proviso  in  that  section  that  fraud  becomes 
established  constructively  or  as  a  matter  of  law. 
Cook  v.  Cockins,  117  Cal.  140,  48  Pac  1025; 
Gray  v.  Brunold,  140  Cal.  615,  74  Pac.  303. 
Section  1573  of  the  Civil  Code  provides  that 
constructive  fraud  is  'any  such  act  or  omission 
as  the  law  specially  declares  to  be  fraudulent 
The  transfer  of  property  with  intent  to  delay 
or  defraud  creditors  is  declared  by  section  3439 
of  the  Civil  Code  to  be  void  as  to  creditors.  But 
the  intent  in  such  a  case  is  a  question  of  fact, 
and  is  not  to  be  presumed  from  the  mere  fact 
of  the  transfer,  for  section  3432  expressly  pro- 
vides that  'a  debtor  may  pay  one  creditor  in 
preference  to  another,  or  may  give  to  one  cred- 
itor security  for  the  payment  of  his  demand 
in  preference  to  another.'  McKee  v.  Title  Ins. 
&  Trust  Co.,  159  Cal.  206-217,  113  Pac.  140. 
It  is  only  where  the  transfer  is  'made  or  given 
voluntarily,  or  without  a  valuable  consideration, 
by  a  party  while  insolvent  or  in  contemplation 
of  insolvency,'  that  the  statute  declares  such 
transfer  to  'be  fraudulent  and  void  as  to  ex- 
isting creditors.'   Civ.  Code,  f  3442." 

[3, 4]  In  no  legal  sense  can  the  deed  In  the 
Instant  case  be  said  to  have  been  made  vol- 
untarily. And  we  think  It  quite  clear  that  it 
was  supported  by  a  valuable  consideration. 
"A  valuable  consideration  Is  such  as  money 
or  the  like,  and  the  adequacy  or  Inadequacy 
of  the  amount,  or  Its  disproportion  to  the  ac- 
tual value  of  the  property,  does  not  affect  the 
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•  •  •  kind  of  consideration.  The  adequa- 
cy of  the  consideration  Is  an  element  of  the 
good  faith  of  the  transaction,  and  has  no 
bearing  upon  whether  the  consideration  Is  a 
valuable  or  good  one."  Llndley  v.  Blumberg, 
7  Cal.  App.  140,  147,  93  Pac.  804,  807,  citing 
cases.  Respondent  contends  that  the  words 
"valuable  consideration,"  as  found  in  section 
3442  of  the  Civil  Code,  "could  have  but  one 
meaning,  and  that  was,  a  value  commensu- 
rate with  that  of  the  property  conveyed," 
citing  Carter  v.  Richardson  (Ky.)  60  S.  W. 
307.  In  that  case  the  sale  was  for  cash  of  a 
stock  of  sample  goods  for  what  the  court  felt 
authorized  to  assume  was  50  per  cent  of 
their  value.  The  conduct  of  the  vendor,  at 
the  time  and  Immediately  after  receiving  the 
pay  check,  together  with  other  circumstances 
mentioned  in  the  opinion,  led  the  court  to 
conclude  that  the  consideration  was  not  a 
"valuable"  one.  Among  the  circumstances, 
the  court  stated  that  the  vendee  learned  of 
the  fraudulent  intention  of  the  vendor  short* 
ly  after  delivering  his  check  in  payment,  and 
had  ample  time  to  stop  payment,  but  did  not. 
A  large  part  of  the  goods  was  new;  the  ven- 
dee had  the  Invoices,  showing  values,  before 
him.  It  was  In  view,  we  think,  of  the  cir- 
cumstances shown,  as  well  as  the  fact  that 
the  purchase  price  "was  but  50  per  cent  of 
the  value,  which  led  the  court  to  say  that 
the  price  was  so  Inadequate  as  to  "cause 
surprise,  or  warrant  a  suspicion  of  fraud  or 
contrivance,  on  the  part  of  the  purchaser."" 

[6, 1]  The  deed  being  supported  by  a  val- 
uable consideration,  the  burden  of  showing 
that  it  was  made  with  fraudulent  intent  was 
upon  the  plaintiff.  Goldner  v.  Spencer,  163 
Cal.  317, 125  Pac.  847.  We  are  unable  to  dis- 
cover sufficient  evidence  to  justify  the  find- 
ing of  fraudulent  intent  upon  the  part  of 
Stewart  and  wife  in  making  the  deed.  And 
there  Is  not  the  slightest  evidence  tending 
to  show  that  either  O'Brien  or  his  daughter, 
Mrs.  Wyckllffe,  knew  of  Stewart's  insolvency, 
or  that  he  was  seeking  to  hinder,  delay,  or 
defraud  his  creditors  In  making  the  deed. 
The  intent  of  Stewart  to  prefer  O'Brien  as  a 
creditor,  if  shown,  would  not  be  sufficient  to 
Justify  the  findings  of  the  court,  for  it  has 
frequently  been  held  that  a  debtor  may  exer- 
cise a  preference  in  the  payment  of  creditors. 
It  was  essential  to  show  that  O'Brien  and 
Mrs.  Wyckllffe  had  actual  knowledge  of 
Stewart's  Insolvency  and  of  his  intention  to 
defraud  his  creditors  (Goldner  v.  Spencer, 
supra;  Scholle  v.  Finnell,  167  Cal.  00,  138 
Pac.  746),  or  that  they  had  knowledge  of  facts 
sufficient  to  put  an  ordinarily  prudent  man 
upon  inquiry. 

[7]  The  rule  as  to  Inadequacy  of  consider- 
ation Is  variously  stated  in  the  books,  but 
with  substantial  agreement: 

"Proof  of  inadequacy  of  price  is  not  alone 
sufficient  to  establish  fraudulent  Intent  on  the 
part  of  the  vendor,  participated  in  by  the  ven- 
dee, which  will  invalidate  the  transaction,  un- 


less the  inadequacy  Is  so  manifest  as  to  shock 
the  moral  sense  and  create  on  its  mere  mention 
a  suspicion  of  fraud.  12  R.  C.  L.  542.  "Inad- 
equacy of  price  may  be  evidence  of  fraud  which, 
however,  in  order  to  avoid  a  deed,  must  be  so 
glaring  as  to  stamp  the  transaction  with  fraud 
and  to  shock  the  commonest  sense  of  honesty, 
as  coupled  with  such  facts  as  that  the  vendor 
was  illiterate,  weak-minded,  or  in  necessitous 
circumstances."   8  R.  C.  L.  063. 

In  support  of  the  text  Eelgley  v.  Pelgley,7 
Md.  537, 61  Am.  Dec.  875, 370,  is  cited.  In  that 
case  there  was  no  evidence  in  the  record  as 
to  the  fraudulent  participation  of  the  gran- 
tee of  the  deed  other  than  the  mere  inade- 
quacy of  consideration  contained  in  the  deed. 
The  consideration  on  which  the  deed  rested 
was  $200  while  the  property  conveyed  wffB 
estimated  as  worth  $700  or  $800.  Said  the 
court: 

"It  is  not  such  glaring  Inadequacy  as  of  Itself 
to  stamp  the  transaction  with  fraud,  by  shock- 
ing the  common  sense  of  honesty,  and  thereby 
render  the  deed  void." 

The  rule  stated  in  Am.  &  Eng.  Ency.  of 
Law,  vol.  XIV,  p.  516,  is  as  follows: 

"Inadequacy  of  consideration  where  the  ven- 
dor is  greatly  indebted  is  recognized  as  a  mark 
of  fraud,  and  while  It  is  not  of  itself,  unless 
very  great  sufficient  even  as  against  creditors 
of  an  insolvent  vendor  to  authorize  the  court  to 
find  fraud  as  a  conclusion  of  law,  it  is  one  of 
the  circumstances  which  may  be  considered  by 
the  jury  in  determining  the  question  of  fraud 
in  fact  and  may  become  a  controlling  force 
coupled  with  other  circumstances  tending  to 
prove  fraud." 

[I]  We  do  not  think  the  disproportion 
alone  of  the  price  paid  In  the  present  case 
to  the  value  of  the  property  as  found  by  the 
court  Is  so  great  as  to  justify  an  inference 
that  O'Brien  or  Mrs.  Wyckllffe  knew  of  or 
was  put  upon  Inquiry  as  to  Stewart's  in- 
solvency, or  that  he  intended  by  the  con- 
veyance to  hinder,  delay,  or  defraud  his 
creditors.  There  was  no  evidence  that 
O'Brien  knew  or  had  reason  to  believe  that 
he  was  getting  property  worth  $5,000  for  $1,- 
800.  His  testimony  was  that  he  believed 
he  was  allowing  a  fair  price  for  it.  It  would 
seem  to  us  that  before  fraud  should  be  im- 
puted to  him  it  should  appear  that  he  knew 
or  had  reason  to  believe  that  the  considera- 
tion was  grossly  inadequate.  Nor  do  we 
think  that  any  of  the  circumstances  shown 
attending  the  transfer  were  of  a  character 
calculated  to  arouse  suspicion  that  fraud 
was  intended.  The  circumstance,  aside  from 
Inadequacy  of  price,  relied  upon  by  respond- 
ent is  the  fact  that  Stewart  remained  in  pos- 
session under  the  lease  above  referred  to, 
which  is  spoken  of  as  a  "secret  arrangement" 
because  not  recorded.  If  as  a  condition  to 
passing  the  title  it  had  been  agreed  that 
Stewart  was  to  remain  In  possession  with 
the  right  to  a  reconveyance  upon  payment 
of  the  debt  it  would  have  changed  the  corn- 
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plexion  of  the  transaction,  and  would  have 
amounted  to  no  more  than  a  mortgage.  But 
there  was  no  evidence  that  such  was  the 
case.  The  undisputed  testimony  was  that  the 
agreement  to  lease  with  the  privilege  of  pur- 
chase was  made  after  the  sale,  and  had  noth- 
ing to  do  with  the  transfer  of  the  title.  It 
is  not  reasonable,  under  the  circumstances 
appearing,  that  O'Brien  would  have  taken  a 
deed  which  amounted  to  no  more  than  a 
mortgage.  It  was  perfectly  legitimate  for 
the  grantee  after  absolute  title  passed  to 
lease  the  land  to  Stewart  or  any  one  else 
with  the  privilege  of  purchase. 

The  finding,  marked  VII,  that  the  only 
consideration  paid  Stewart  for  the  convey- 
ance was  $5,  and  that  said  sum  was  received 
by  him  "for  his  equity  of  redemption  in  the 
said  land,"  is  wholly  unsupported.  The 
undisputed  evidence  was  that  Stewart  re- 
ceived, not  only  $5  in  money,  but  the  dis- 
charge of  his  indebtedness  to  O'Brien.  In 
the  transaction  nothing  was  said  or  done 
with  reference  to  any  equity  of  redemption. 

We  are  unable  to  find  in  the  record  sup- 
port of  the  findings  of  fraud,  whether  consid- 
ered as  constructive  or  actual. 

The  Judgment  is  reversed. 

We 'concur:   HART,  J.;  BURNETT,  J. 


<tt  Cal.  App.  700) 

MANFORD  v.  ME  MIL.  SINGH.   (Civ.  1910.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  April  17,  1919.) 

1.  OoNSTmmowAL  Law  «=>204,  251— Privi- 
leges and  Immunities  or  Citizens— Due 
Pbocess. 

Const,  art  1,  f  1,  relating  to  inalienable 
rights,  and  section  13,  relating  to  due  process 
of  law,  prescribe  nothing  not  contemplated  by 
the  federal  Constitution,  and  in  no  degree  en- 
large or  abridge  the  civil  immunities  of  a  citi- 
zen, nor  operate  to  increase  the  authority  of 
the  legislative  department  of  the  state  govern- 
ment 


2.  Masteb  and  Sebvant  <8=»69— Wao: 
Statutory  Regulation— Validity. 
Prompt  payment  of  employe's'  wages,  regu- 
lated by  St  1911,  p.  1268,  as  amended  by  St 
1915,  p.  299,  is  a  matter  within  the  police  power 
itt  the  Legislature,  and  the  legislation  is  valid 
and  apolicable  to  corporations  and  to  individu- 
als who  are  employers. 

Appeal  from  Superior  Court,  Glenn  Coun- 
ty;  Wm.  M.  Finch,  Judge. 

Action  by  L,  V.  Manfbrd  against  Memil 
Singh.  Judgment  for  plaintiff,  and  defend- 
ant appeals  on  the  Judgment  roll.  Affirmed. 


Claude  F.  Purkitt,  of  Willows,  for  appel- 
lant 

George  R.  Freeman,  of  Willows,  for  re- 
spondent 

BURNETT,  J.  The  appeal  Is  on  the  judg- 
ment roll  and  Involves  the  construction  of 
"An  act  providing  for  the  payment  of  wages,'* 
approved  May  1,  1911  (Stats.  1911,  p.  1268), 
and  the  amendment  thereof,  approved  April 
28,  1915  (Stats.  1915,  p.  299).  The  question 
was  carefully  considered  by  this  court  in 
Moore  v.  Indian  Spring  Channel  Gold  Min- 
ing Co.,  174  Pac  378,  and  the  legislation 
was  upheld  as  within  the  constitutional  au- 
thority of  the  lawmaking  power.  Therein 
many  decisions  are  reviewed,  and  the  rea- 
sons justifying  such  legislation  are  clearly 
stated.  Our  faith  In  the  legal  soundness  of 
that  decision  has  not  been  shaken,  and  its 
authority  is  of  controlling  force  in  the  in- 
stant case. 

[1]  Appellant  however,  contends  that  a 
distinction  exists  between  a  corporation  and 
a  natural  person  as  to  the  operation  of  the 
law,  which  was  not  urged  or  considered  in 
the  Moore  Case,  and  that,  while  the  statute 
may  be  and  is  valid  as  to  the  former,  it  must 
fall  when  challenged  by  an  individual  as 
violative  of  his  fundamental  rights  express- 
ed in  section  1,  art  1  of  our  state  Consti- 
tution as  follows:  "All  men  are  by  nature 
free  and  Independent,  and  have  certain  in- 
alienable rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  proper- 
ty; and  pursuing  and  obtaining  safety  and 
happiness"— and  also  section  13  of  said  ar- 
ticle, "  *  •  *  nor  be  deprived"  of  life,  lib- 
erty of  property  without  due  process  of  law." 
It  is  claimed  that  due  consideration  of  these 
primary  maxims  in  connection  with  the  Four- 
teenth Amendment  to  the  federal  Consti- 
tution will  furnish  protection  to  the  individ- 
ual employer  against  the  application  of  the 
drastic  penalty  of  said  law.  It  is  manifest, 
though,  that  as  far  as  any  substantial  right 
or  privilege  of  the  citizen  is  concerned  and 
the  protection  which  must  be  accorded  to  it 
by  the  law,  said  provision  of  the  state  Con- 
stitution prescribes  nothing  that  is  not  com- 
prehended by  said  section  of  the  federal  Con- 
stitution. Of  course,  the  sonorous  phrasing' 
of  the  inalienable  rights  of  the  individual  in 
said  section  is  felicitous  and  impressive,  but 
it  effects  in  no  degree  an  enlargement  or 
abridgment  of  the  civil  immunities  of  the 
citizen,  nor  does  it  operate  to  limit  or  in- 
crease the  authority  of  the  legislative  de- 
partment of  the  state  government  And  said 
section  13  is  manifestly  in  scope  and  pur- 
pose Identical  with  said  provision  of  the 
federal  Constitution.  It  may  be  said,  there- 
fore, that  the  principle  of  constitutional  law 
Invoked  by  appellant  was  the  subject  of 
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earnest  attention  in  the  Moore  Case,  supra. 

In  support  of  his  contention  that  such  leg- 
islation may  be  upheld  as  against  a  corpora- 
tion, but  not  against  an  individual,  appel- 
lant cites  the  case  of  Leep  v.  St  Louis,  Iron 
Mountain  &  Southern  R.  Co.,  58  Ark.  407, 
25  S.  W.  76,  23  L.  R.  A.  264,  41  Am.  St 
Rep.  109,  wherein  the  Supreme  Court  of 
Arkansas  held  that  such  legislation  was  val- 
id as  to  a  corporation  by  reason  of  the  fact 
that  under  the  act  or  charter  of  incorpora- 
tion there  was  reserved  the  power  in  the  Leg- 
islature to  amend  the  corporate  charter.  It 
was  concluded  that  in  the  case  of  a  railroad 
company  the  Legislature  in  its  wisdom,  find- 
ing that  "better  servants  and  service  could 
be  secured  by  the  prompt  payment  of  their 
wages  on  the  termination  of  their  employ- 
ment" and  that  thereby  the  legitimate  pur- 
pose of  the  corporation  would  be  promoted, 
might  require  the  company  to  pay  its  em- 
ployes at  the  termination  of  their  employ- 
ment although  such  legislation  might  inter- 
fere with  contracts  purely  and  exclusively 
private.  As  against  the  railroad  corporation 
the  statute  Involved  in  that  case  was  up- 
held for  the  reason  stated,  while  it  was  de- 
clared to  be  unconstitutional  as  applied  to 
the  individual  for  the  reason  that  it  was  an 
unwarranted  Interference  with  the  constitu- 
tional right  to  make  contracts. 

The  opinion  discusses  interestingly  and 
persuasively  the  essential  principles  involv- 
ed in  such  inquiry,  and  it  is  well  worth 
careful  consideration,  although,  manifestly, 
it  is  not  of  authority  here.  Moreover,  there 
Is  to  be  said  of  the  decision  that  the  dis- 
cussion as  to  the  effect  of  the  law  upon 
natural  persons  was  somewhat  gratuitous, 
since  the  action  was  against  a  corporation 
solely.  Besides,  the  statute  therein  con- 
strued differed  materially  from  our  law  on 
the  subject  in  that  it  penalized  the  employer 
for  discharging  the  employe  either  with  or 
without  cause,  and  by  implication  at  least 
it  denied  the  employer  the  ordinary  defenses 
for  the  misconduct  of  the  employe"  or  his 
failure  to  comply  with  the  terms  of  his  con- 
tract Under  the  peculiar  terms  of  the  stat- 
ute of  Arkansas  it  would  not  be  surprising 
if  the  Supreme  Court  had  declared  it  to  be 
Invalid  even  as  against  a  corporation. 

[23  But  appellant  concedes  that  our  statute 
is  within  the  sanction  of  the  Constitution  if 
it  can  be  reasonably  held  that  the  prompt 
payment  of  employe's  wages  is  a  matter  that 
affects  the  public  generally  and  is  within  the 
police  power  of  the  Legislature.  That  sug- 
gests the  very  reason  why  such  legislation 
is  permissible,  imposing,  as  it  does,  a  certain 
limitation  upon  the  right  to  contract. 

This  consideration  is  fully  set  forth  in  the 
Moore  decision,  supra,  and  there  is  no  ne- 
cessity for  further  specific  attention  to  it 

We  may  add  that  manifestly,  the  statute 
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should  have  reasonable  construction.  Its  de- 
sign is  to  protect  the  employe  and  to  pro- 
mote the  welfare  of  the  community.  With- 
out defeating  that  purpose,  It  should  be  con- 
strued so  as  to  hamper  as  little  as  possible 
the  valuable  right  and  privilege  of  making 
contracts.  But  it  is  to  be  observed  that  the 
most  formidable  objection  to  the  statute  de- 
rives its  principal  force  from  the  supposed 
hardships  of  a  hypothetical  case  wherein 
the  employer  is  without  fault  or  the  em- 
ploye is  guilty  of  culpable  conduct.  The 
•statute  is  not  subject  to  such  reproach.  It 
contemplates  that  the  penalty  shall  be  en- 
forced against  an  employer  who  is  at  fault 
It  must  be  shown  that  he  owes  the  debt  and 
refuses  to  pay  it  He  is  not  denied  any  legal 
defense  to  the  validity  of  the  claim.  Indeed, 
the  fullest  right  to  contract  as  to  payment 
is  but  slightly  restricted,  and  an  employer 
can  easily  provide  in  advance  fpr  the  con- 
tingencies that  may  arise  under  the  statute. 
If  he  refuses  to  pay  what  is  due  as  therein 
provided,  it  is  not  unjust  that  he  should  be 
subjected  to  a  penalty. 
The  judgment  Is  affirmed. 

We  concur:   CHIPMAN,  P.  J. ;  HART,  J. 


(41  Cal.  App.  13) 
CRAWFORD  v.  MEADOWS.   (Civ.  2884.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  April  29,  1919.  On 
Petition  for  Rehearing,  May  28,  1919;  De- 
nied by  Supreme  Court  June  26,  1919.) 

1.  Sales  cj=»480(4)  —  Conditional  Sale  — 
Evidence. 

Evidence  held  to  establish  conditional  sale 
of  automobile  sought  to  be  recovered  by  seller 
in  claim  and  delivery. 

2.  Sales  «=>480(1)— Claim  and  Delivery- 
Conditional  Sales  Contract— Default. 

Where  automobile  was  delivered  «>n  express 
condition  that  title  was  not  to  pass  until  pay- 
ment of  at  least  $100,  and  default  was  made 
in  payment  and  automobile  removed  from  coun- 
ty without  seller's  consent,  seller  could  recover 
automobile  in  an  action  of  claim  and  delivery. 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Action  by  Harry  J.  Crawford  against  Re- 
becca Meadows,  administratrix  of  the  estate 
of  Mobley  Meadows,  deceased.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed. 

Alfred  M.  MacDonald,  Samuel  J.  Crawford, 
and  John  S.  Cooper,  all  of  Los  Angeles,  for 
appellant. 

Thomas  A.  Sanson  and  Duke  Stone,  both 
of  Los  Angeles,  for  respondent. 
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THOMAS,  J.  This  is  an  action  In  claim 
and  delivery.  Plaintiff  alleged  ownership  of 
a  certain  automobile  and  the  right  of  pos- 
session thereof  in  himself.  This  was  denied 
by  defendant  After  trial  Judgment  went 
for  defendant  From  that  judgment  plain- 
tiff appeals. 

Appellant  claims  that  "the  evidence  Is  in- 
sufficient to  justify  the  decision"  and  that 
"the  findings  of  fact  do  not  justify  the  con- 
clusions reached."  The  last  contention  need 
not  be  considered  If  the  first  is  established. 
Primarily,  at  least,  therefore,  there  is  only 
one  point  made,  viz.,  insufficiency  of  the  evi- 
dence to  support  the  findings. 

Counsel  admit  and  recognize  the  rule  that 
when  there  is  any  evidence  to  support  the 
findings,  this  court  will  not  disturb  the  judg- 
ment thereon.  .  In  this  case,  however,  there 
is  no  conflict  in  the  evidence  as  to  the  own- 
ership and  the  right  of  possession  to  the  said 
automobile  at  the  time  this  action  was  com- 
menced. Plaintiff's  testimony  shows  clearly 
the  ownership  of  the  property  and  the  right 
of  possession  thereof  In  himself  at  the  time 
this  action  was  commenced.  Respondent  has 
not  pointed*  out  to  us  any  testimony  which 
in  the  least  conflicts  therewith.  Lest  how- 
ever, an  injustice  might  be  done  by  respond- 
ent's failure  to  point  out  such  testimony,  if 
the  record  contained  it  every  member  of  this 
court  has,  regardless  of  the  rule  which  makes 
such  labor  on  our  part  unnecessary,  read  the 
entire  record.  It  wholly  fails  to  disclose  any- 
thing derogatory  to  plaintiffs  proven  owner- 
ship and  right  of  possession. 

It  was  stipulated  that  plaintiff  was  the 
owner  of  the  automobile  In  question  on  the 
17th  day  of  June,  1914.  Plaintiff  also  testified, 
among  other  things,  as  follows: 

"At  the  time  this  lease  contract  was  signed, 
which  bears  date  July  22d,  the  car  belonged  to 
me.  It  also  belonged  to  me  when  it  was  chang- 
ed from  $100  to  $800  in  September,  1914.  At 
the  time  the  lease  contract  was  changed  in  Sep- 
tember, I  had  not  received  the  purchase  price." 

There  is  absolutely  nothing  in  the  record 
which  contradicts  this,  or  which  Is  in  any 
way  In  conflict  therewith. 

We  are  satisfied  that  the  findings  are  not 
supported  by  the  evidence.  In  view  of  that 
fact,  therefore,  it  is  unnecessary  to  discuss 
the  second  proposition  referred  to  above. 

Judgment  reversed. 

We  concur:  FINLATSON,  P.  J.; 
SLOANE,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Respondent  has  petition- 
ed for  a  rehearing  on  this  appeal,  and  sug- 
gests that  we  have  overlooked  the  contention 
of  her  counsel  that  there  had  been  a  complet- 
ed sale  and  delivery  by  plaintiff  of  the  auto- 
mobile In  question.  This  is  precisely  what 
we  think  the  evidence  failed  to  show. 


The  only  evidence  before  the  court  as  to 
the  contract  under  which,  If  at  all,  respond- 
ent has  any  claim,  was  the  written  Instru- 
ment itself  and  the  testimony  of  plaintiff  and 
his  brother.  It  is  admitted  that  at  the  time 
the  contract  was  entered  into,  plaintiff  was 
the  owner  of  the  automobile.  The  contract 
in  Itself,  which  is  In  the  form  of  a  memoran- 
dum of  lease,  acknowledges  that  one  Wil- 
liams, under  whom  respondent  claims,  has 
hired  the  automobile  from  plaintiff;  that 
Williams  was   to  pay  rental  as  follows: 

"$  in  advance  this  day  7—22—1914,  and 

the  further  sum  of  $100.00,  on  the  22d  day 
of  each  month  thereafter,  during  the  said 
term,  until  the  full  sum  of  $800.00  Is  paid;" 
that  in  case  of  default  of  any  payment  or 
removal  of  the  property  from  Los  Angeles 
county  without  written  consent  of  the  plain- 
tiff, the  latter  would  be  entitled  to  retake 
possession  of  the  machine;  and  "that  under 
no  conditions  shall  any  title  vest  in  the  hir- 
er." The  uncontradicted  testimony  of  both 
witnesses  was  that  the  consideration  for  this 
transaction  was  the  transfer  to  plaintiff  of 
certain  equities  in  real  estate  and  the  pay- 
ment of  $100  for  tires,  and  certain  advances 
in  money  to  meet  required  expenditures  on 
or  concerning  the  automobile;  that  all  of 
this  occurred  before  the  delivery  to  Williams 
of  the  automobile,  and  on  the  express  condi- 
tion that  no  title  was  to  pass  until  the  $100 
was  paid,  and  until  plaintiff  had  satisfied 
himself  that  the  liabilities  against  the  real 
property  did  not  exceed  a  certain  sum ;  that 
on  the  discovery,  as  claimed,  that  there  were 
$700  of  liabilities  beyond  the  amount  repre- 
sented, this  $700,  by  agreement  with  Wil- 
liams, was  added  to  the  original  $100  still 
owing,  and  the  total  amount  named  In  the 
contract  was  raised  from  $100  to  $800. 

[1,2]  All  the  evidence  as  to  the  terms  of 
the  contract  was  to  this  effect  It  clearly 
establishes  a  conditional  sale  contract  Even 
conceding  that  the  alteration  of  the  lease 
memorandum,  by  including  the  extra  $700, 
was  unwarranted,  the  original  $100  still  re- 
mains. Eliminating  the  $700,  we  have  this 
situation:  A  conditional  sale  contract  for  a 
consideration,  of  which  full  payment  was  ac- 
knowledged, excepting  $100,  which  the  lessee 
agreed  to  pay,  and  .the  payment  of  which 
was  a  condition  precedent  to  his  obtaining  ti- 
tle. There  seems  to  be  no  question,  under 
the  evidence,  that  the  automobile  was  deliv- 
ered to  Williams  on  the  express  condition 
that  the  title  was  not  to  pass  until  he  paid, 
at  least  this  $100.  The  undisputed  testi- 
mony is  that  this  payment  was  never  made, 
that  defendant  was  In  default  and  that  be 
had  removed  the  property  without  plaintiff's 
consent  from  Los  Angeles  county.  This  gave 
to  plaintiff  his  right  of  action  to  recover  pos- 
session of  the  automobile. 

Petition  for  rehearing  denied. 
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MEYER  et  al.  v.  SULLIVAN  et  aL 
(Civ.  2647.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  19,  1919.  Rehear- 
ing Denied  May  19, 1919;  Denied  by  Supreme 
Court  June  16,  1919.) 
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might  be  taken  as  the  value  of  the  same  wheat, 
in  the  contemplated  port  of  delivery  during  the 
month  when  delivery  was  called  for;  the  excess 
of  the  value  of  the  wheat  to  the  buyers  during 
such  time  over  what  would  have  been  due  to 
the  eellera  as  the  price  being  the  detriment,  un- 
der Civ.  Code,  g  3808,  caused  to  the  buyers  by 
the  sellers'  breach. 


1.  Customs  and  Usages  <8=»15(1)  —  Action 
fob  Failure  to  Deliveb— Explanation  of 
Contract. 

In  an  action  for  failure  to  deliver  wheat 
sold,  evidence  of  usage  and  custom  was  proper- 
ly considered  by  the  trial  court  in  determining 
the  place  of  delivery  of  the  wheat  contemplated 
by  the  parties  under  the  f.  o.  b.  steamship  claus- 
es of  the  contracts. 

2.  Sales  <J=>88—  Interpretation  or  Con- 
tract— Province  of  Court. 

It  was  the  province  of  the  court  to  apply  its 
knowledge,  gained  from  the  testimony  of  wit- 
nesses as  to  the  meaning  of  "f.  o.  b."  steam- 
ship, used  in  the  contract  of  sale,  breach  of 
which  was  sued  for,  to  the  surrounding  circum- 
stances in  which  the  parties  were  placed,  and 
to  find  and  determine  what  the  term  as  used  in 
the  contract  implied. 

3.  Sales  «s=>79— Construction  op  Contract 
-F.  O.  B. 

Generally,  if  the  agreement  is  to  sell  goods 
"f.  o.  b."  at  a  designated  place,  such  place  will 
ordinarily  be  regarded  as  the  place  of  delivery, 
but  the  effect  of  the  "f.  o.  b."  depends  on  the 
connection  in  which  it  is  used,  and,  if  used  in 
connection  with  words  fixing  price  only,  it  will 
not  be  construed  in  fixing  place  of  delivery. 

4.  Sales  €=»87(3)— Contract— Term  as  Re- 
ferring to  Pbice  —  Sufficiency  op  Evi- 
dence. 

In  an  action  for  failure  to  deliver  wheat 
sold,  evidence  held  to  support  the  trial  court's 
finding  that  the  term  "$1.43%  per  100  lbs.  f.  o. 
b.  Kosmos  steamer  at  Seattle"  referred  to  the 
price  of  the  wheat  and  not  to  the  place  of  deliv- 
ery. 

6.  Sales  <s=87(1)—  Obligation  or  Sellers- 
Transfer  of  Goods— Waiver. 
The  buyers  of  wheat  free  on  board  a  steam- 
ship, if  the  sellers  were  obligated  to  transfer  the 
wheat  from  the  dock  to  the  deck  of  the  steam- 
ship, could  waive  such  covenant  for  their  ben- 
efit. 

■6.  Sales  <3=»172— Impossibility,  op  Pebform- 
ance— War. 
The  sellers  of  wheat  at  a  price  f.  o.  b.  the 
-steamer  of  a  certain  line  at  a  specified  port 
were  not  released  from  liability  to  the  buyers, 
nor  the  buyers  from  liability  to  them,  because 
war  conditions  rendered  it  impossible  to  furnish 
a  steamer  of  the  line  specified. 

Y.  Sales  «=>418(2)— Failure  to  Deliver— 
Damages— Statute. 
In  arriving  at  the  amount  of  damages  suf- 
fered by  the  buyers  of  wheat  from  the  sellers' 
failure  to  deliver,  the  court  properly  considered 
the  difference  between  the  price  agreed  to  be 
paid  by  the  buyers  and  the  market  price,  which 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  EL  Crothers, 
Judge. 

Action  by  George  H.  C.  Meyer  and  oth- 
ers against  F.  J.  Sullivan  and  others.  From 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Andrews  &  Hengstler  and  Louis  T.  Hengst- 
ler,  all  of  San  Francisco,  and  Golden  W. 
Bell,  of  Berkeley,  for  appellants. 

McCutchen,  Olney  &  Wlllard  and  J.  M. 
Mannon,  Jr.,  all  of  San  Francisco,  for  re- 
spondents. 

WASTE  P.  J-  This  Is  an  appeal  by  the 
defendants  from  a  judgment  in  the  sum  of 
$2,613.30,  entered  in  favor  of  plaintiffs  for 
damages  alleged  to  have  been  suffered  by 
reason  of  the  breach  of  defendants  to  de- 
liver a  cargo  of  wheat  to  plaintiffs  at  Seattle 
during  the  month  of  September,  1914. 

After  negotiations  between  the  parties 
looking  to  the  purchase  and  sale  of  a  quan- 
tity of  wheat,  the  plaintiffs  wrote  to  defend- 
ants two  letters,  which  were  as  follows: 

454  California  St 
San  Francisco,  CaL,  June  26ih,  1914. 

Friday. 

Sept.  Shipt  Received  June  27,  1914. 

Answered  

Messrs.  F.  J.  Sullivan  &  Co.,  310  California 
St.,  City— Dear  Sirs:  It  is  hereby  confirmed 
that  you  have  sold  us  and  that  we  have  bought 
from  you,  two  hundred  and  fifty  (260)  long  tons 
of  No.  1  whits  Walla  Walla  wheat,  for  shipment 
in  September,  doubtless  early  in  September, 
from  Seattle,  in  double  bags,  at  one  dollar  forty- 
three  and  one-third  cents  ($1.43%)  per  100  lbs. 
f.  o.  b.  Kosmos  steamer  at  Seattle,  with  the 
usual  official  certificate  of  the  grain  inspector 
to  accompany  the  draft  on  us  from  the  north 

We  send  you  this  in  duplicate.  Kindly  re- 
turn one  copy  to  us  with  your  signature. 

We  are,  dear  sirs,  yours  very  truly, 
GM/P  Meyer,  Wilson  A  Co. 

Approved:  F.  J.  Sullivan  &  Co. 

454  California  St, 
San  Francisco,  Cal.,  July  1st,  1914. 

Wednesday. 
Messrs.  F.  J.  Sullivan  &  Co.,  310  California 
St,  City— Dear  Sirs:  It  is  hereby  confirmed 
that  you  have  sold  us,  and  that  we  have  bought 
from  you,  two  hundred  and  fifty  (250)  tons  of 
No.  1  white  Walla  Walla  wheat,  for  shipment 
in  September,  doubtless  early  in  September,  from 
Seattle,  in  double  bags,  at  one  dollar,  forty-one 
and  two-thirds  cents  ($1.41%)  per  100  lbs.  f.  o. 
b.  Kosmos  steamer  at  Seattle,  you  to  accom- 
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pany  yoor  Invoice  for  the  grain  with  the  usual 
certificate  of  the  grain  inspector. 

We  shall  in  doe  course  give  you  the  marks  for 
this  lot,  as  well  as  the  prior  lot  of  250  tons  for 
September  shipment. 

We  send  you  this  in  duplicate.  Kindly  return 
one  copy  to  us  with  your  signature. 

We  are,  dear  sirs,  yours  very  truly, 
GM/P  Meyer,  Wilson  &  Co. 

Approved  and  accepted:  F.  J.  Sullivan  &  Co. 

The  letters  were  duly  received  by  the  de- 
fendants, who  thereupon  indorsed  their  ap- 
proval upon  each  of  the  letters  as  above  ap- 
pears, and  each  of  the  letters,  containing  the 
approval  of  the  defendants  indorsed  thereon, 
was  returned  to,  and  duly  received  by,  plain- 
tiffs. On  the  respective  dates  of  the  letters, 
plaintiffs  engaged  space  from  the  manage- 
ment of  the  Kosmos  line,  for  the  shipment 
of  the  wheat  referred  to,  in  the  steamer  of 
that  company,  leaving  Seattle  in  September. 
This  fact  was  not  communicated  to  defend- 
ants by  plaintiffs,  but  on  July  20th  defend- 
ants were  directly  informed  by  the  Kosmos 
line  that  the  wheat  was  to  be  taken  on  board 
the  steamer  Karnak ;  leaving  Seattle  in  Sep- 
tember, 1914.  Plaintiffs  at  no  time  furnish- 
ed, or  designated,  or  named,  any  vessel  or 
vessels,  or  any  Kosmos  steamer,  at  Seattle 
or  elsewhere,  on  board  which  the  wheat 
would  be  placed,  loaded,  or  shipped,  or  to 
which  said  wheat  should  be  delivered. 

Subsequently,  owing  to  the  war  conditions 
then  prevailing,  the  Kosmos  Line  canceled 
their  sailing  schedule.  On  August  13th 
defendants  notified  plaintiffs  of  that  fact  and 
requested  to  know  their  position  with  regard 
to  the  two  contracts  for  purchase  of  the 
wheat  Not  receiving  a  reply  to  their  com- 
munication, defendants  wrote  to  plaintiffs 
again  on  August  22d,  making  similar  request. 
In  the  meantime,  wheat  had  advanced  in 
price.  On  August  26th,  not  having  replied  to 
these  letters,  plaintiffs  informed  defendants 
that  the  wheat  bought  from  them  had  been 
sold,  on  a  c.  i.  f .  basis,  to  a  firm  in  Valparaiso, 
not  at  all  desirous  of  canceling,  but,  on  the 
contrary,  desirous  of  more  business,  and  re- 
quested that  defendants  make  a  proposition 
as  favorable  as  the  then  higher  market  would 
permit,  which  plaintiffs  might  cable  to  Its 
Valparaiso  correspondent  This  proposition 
was  stated  to  be  "a  merely  tentative  idea 
advanced  without  prejudice,  and  not  to  be 
regarded  as  in  any  way  affecting  our  (plain- 
tiffs') rights  in  the  premises."  Defendants 
made  no  counter  proposition  for  either  com- 
promise, or  cancellation,  in  the  matter,  and 
on  September  5th  plaintiffs  wrote  defend- 
ants, stating  they  would  require  defendants 
to  deliver  the  wheat  "in  the  manner  cus- 
tomary on  Puget  Sound,  viz.,  in  warehouse 
there."  Further  details  of  the  delivery  were 
referred  to  in  the  letter.  This  communica- 
tion was  followed  by  another  letter  on  Sep- 
tember 8th,  in  which  plaintiffs  demanded  that 
defendants  deliver  "the  said  500  long  tons  in 


warehouse  at  Seattle."  On  September  16th 
defendants  replied,  and,  referring  to  the  pre- 
vious letters  from  plaintiffs  relative  to  de- 
livery of  the  wheat  stated  that  on  account 
of  the  circumstances  mentioned  in  the  cor- 
respondence, they  must  decline  to  make  de- 
livery of  the  same.  The  receipt  of  this  let- 
ter from  the  defendants  was  followed  by 
two  letters  from  plaintiffs,  which  were  per- 
sonally handed  to  defendants,  demanding, 
respectively,  the  fulfillment  of  each  of  the 
contracts  for  sale  of  the  wheat  and  suggest- 
ing that  the  delivery  might  be  made  to  plain- 
tiffs at  the  warehouse  on  Arlington  dock, 
Seattle,  as  that  was  the  usual  pier  at  which 
the  Kosmos  steamer  loaded,  or,  if  more  con- 
venient to  defendants,  delivery  might  be 
made  to  plaintiffs  at  any  other  warehouse  in 
Seattle  harbor,  where  grain  was  customarily 
received  and  loaded  on  steamers.  At  the 
time  of  handing  these  letters  to  defendants, 
plaintiffs  produced  and  tendered  to  defend- 
ants in  gold  coin  the  purchase  price  of  the 
wheat  referred  to  In  the  contracts,  which 
tender  the  defendants  declined  and  refused, 
basing  their  action  in  so  doing  solely  upon 
the  ground  that  no  Kosmos  steamer  was 
available  at  Seattle  upon  which  said  wheat 
could  be  loaded.  The  refusal  of  the  tender 
was  followed  by  a  letter  dated  the  last  day 
of  September,  delivered  to  plaintiffs,  which 
was  as  follows: 

September  80,  1914. 
Messrs.  Meyer,  Wilson  &  Co.,  San  Francisco, 
Calif.— Gentlemen:  Referring  to  your  letter* 
of  September  22,  1914,  and  your  demand  for 
a  fulfillment  of  the  contracts  mentioned  therein, 
we  are  now  in  a  position  to  state  positively  that, 
owing  to  the  fact  that  no  Kosmos  steamer  has 
been  available  for  shipment  in  September,  we 
consider  the  said  contracts  as  canceled. 
Yours  very  truly, 

F.  J.  Sullivan  &  Co„ 

By  F.  J.  S. 

After  notifying  defendants  that  plaintiffs 
would  hold  them  responsible  In  damages  for 
failure  to  carry  out  the  contracts,  plaintiffs 
brought  this  action. 

The  sole  Issue  on  this  appeal  narrows  down 
to  an  examination  of  the  question :  Were  the 
defendants  justified  In  refusing  to  deliver  the 
wheat  solely  upon  the  ground  that  no  Kos- 
mos steamer  was  available  at  Seattle  dur- 
ing the  month  of  September,  upon  which  the 
wheat  could  be  loaded?  The  answer  to  the 
question  appears  to  depend  upon  the  inter- 
pretation that  shall  be  placed  upon  the  lan- 
guage In  the  two  contracts,  *f.  o.  b.  Kosmos 
steamer  at  Seattle." 

Appellants  contend  that  these  words  (the 
term,  f.  o.  b.,  meaning  "free  on  board")  Im- 
plied a  condition  as  to  the  place  of  delivery 
of  the  wheat  and  limited  such  delivery  to 
the  deck  of  a  Kosmos  steamer,  and  nowhere 
else;  that,  the  limitation  and  condition  be- 
ing impossible  of  fulfillment  they  were  ab- 
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solved  from  the  contract, 
took  the  counter  view  of  the  respondents, 
and  fonnd  that  the  f.  o.  b.  clauses  were  used 
In  connection  with  the  price  of  the  wheat, 
and  not  the  place  of  delivery;  that,  in  view 
of  the  established  custom  of  the  trade,  pre- 
vailing on  the  Pacific  Coast,  and  which  was 
and  is  well  known  to  the  parties,  the  place 
of  delivery  contemplated  by  them  was  the 
Arlington  dock  in  Seattle,  the  dock  at  which 
the  Kosmos  steamers  customarily  loaded, 
and  not  the  deck  of  the  vessel  itself;  that 
therefore  plaintiffs'  offer  to  receive  the 
wheat  at  the  dock,  coupled  with  the  tender 
of,  and  ability  to  make,  full  payment  of  the 
contract  price,  was  sufficient  and  full  com- 
pliance,  on  their  part,  of  the  contract.  The 
court  further  found  that,  if  the  said  claus- 
es of  the  contracts  implied  any  covenant  on 
the  part  of  the  defendants  to  transfer  the 
wheat  from  the  dock  to  the  deck  of  the  ves- 
sel, such  covenant  was  solely  for  the  benefit 
of  the  plaintiffs,  and  could  be  waived  by 
them. 

In  order  to  determine  whether  or  not  de- 
livery was  to  be  made  on  the  deck  of  the 
Kosmos  steamer,  as  contended  for  by  de- 
fendants, or  merely  on  the  Arlington  dock, 
in  Seattle,  as  claimed  by  plaintiffs,  the  trial 
court  admitted  evidence  of  the  nature  of  the 
transaction,  and  the  usages  and  custom  of 
the1  trade  in  such  matters.  Appellants  vig- 
orously attack  the  findings  and  conclusions 
of  the  court,  and  particularly  its  action  in 
admitting  testimony  in  proof  of  the  custom 
of  the  trade. 

[1]  We  are  satisfied  of  the  correctness  of 
the  trial  court's  findings  in  these  matters. 
The  fact  that  the  parties  to  this  action  have 
come  to  such  a  vigorous  disagreement  over 
the  meaning  of  the  terms  of  the  contracts  is 
some  indication  that  the  court  might  be 
compelled  to  look  to  other  sources  of  infor- 
mation than  the  contracts  themselves  in  or- 
der to  arrive  at  a  proper  interpretation  of 
the  disputed  point.  That  the  evidence  of 
usage  and  custom  was  properly  considered 
by  the  trial  court  in  determining  the  place 
of  delivery  of  the  wheat  contemplated  by 
the  parties  under  the  f.  o.  b.  clauses  of  the 
contracts  Is  borne  out  by  the  authorities. 
Co\va8-Jee  v.  Thompson,  5  Moore  P.  C.  166, 
13  Eng.  Reps.  464;  Stock  v.  Inglis,  6  Asp.  M. 
C.  294;  George  v.  Glass,  14  U.  Can.  Q.  B. 
614;  Marshall  v.  Jamieson,  42  U.  Can.  Q-  B. 
115. 

The  admitted  evidence  fully  supports  the 
court's  finding  that  it  was  and  Is  a  general 
custom,  among  buyers,  sellers,  and  ship- 
pers of  wheat  in  the  city  of  Seattle,  and  In 
the  city  of  San  Francisco,  and,  generally,  In 
Pacific  Coast  ports,  "under  contracts  for 
the  sale  of  wheat  f.  o.  b.  steamer,  or  f.  o.  b. 
designated  steamer,  for  the  seller  to  deliver, 
and  for  the  buyer  to  receive  and  accept,  the 
wheat  upon  the  dock  alongside  of  ship's 
tackle." 
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The  trial  court  R.  D.  Glrvln,  a  grain  merchant  on  the 
Pacific  Coast  for  36  years  testified  that,  by 
sale  of  grain  "f.  o.  b.  steamer,"  the  obliga- 
tion of  the  seller  Is  to  deliver  the  grain  to 
the  buyer,  free  of  cost,  at  the  ship's  tackle, 
that  Is,  delivery  at  ship's  side  ready  to  be 
hoisted  into  the  vessel,  and  not  that  the  sell- 
er has  to  put  It  on  board  the  vessel.  Otto 
Hillefeld,  shipping  agent  and  grain  broker 
on  the  Pacific  Coast  for  16  years,  testified 
that,  under  a  contract  of  sale  "f.  o.  b.  steam- 
er," the  custom  is  for  the  seller  to  deliver 
the  goods  to  the  dock,  and  that  neither  tbe 
buyer  nor  the  seller  delivers  the  goods  on 
the  steamer;  that  the  steamship  company 
issues  a  receipt  therefor,  and  tbe  cost  of  tak- 
ing the  goods  from  the  ship's  tackle,  or  from 
the  docV,  into  the  steamer  is  borne  by  the 
steamship  company,  and  the  dock  Is  the 
point  at  which  the  buyer  receives  the  goods 
from  the  seller.  R.  D.  Bird,  freight  agent, 
engaged  in  the  business  of  shipping  and  the 
operation  of  steamers  on  the  Pacific  Coast 
for  many  years,  testified  that  it  is  a  uni- 
versal rule,  and  the  custom,  to  take  delivery 
on  the  dock.  Other  witnesses,  including  a 
general  agent  of  the  Kosmos  Line,  testified 
that  the  shipper  had  nothing  whatever  to  do 
with  loading  the  cargo  from  the  dock  into 
the  vessel;  that  work  being  done  by  the 
vessel,  or  the  vessel's  agents. 

The  witnesses  on  the  part  of  the  defend- 
ants testified  as  to  the  use  of  the  terms 
f.  o.  b.  and  "f.  a.  s."  (free-along-side)  in 
contracts.  The  evidence  discloses  that  con- 
tracts might  be  made,  between  buyer  and 
seller,  using  either  of  these  terms,  although 
sales  f.  a.  s.  seem  to  be  of  infrequent  occur- 
rence, and  not  readily  made  in  the  com- 
munity. In  both  f.  a.  s.  sales  and  f.  o.  b. 
sales,  however,  the  seller  of  the  goods  pays 
the  cost  of  all  handling  on  the  dock;  and 
the  cost  of  stevedoring,  or  transferring  tbe 
cargo  from  the  dock  to  the  ship,  is  paid 
and  absorbed  by  the  shipowner  from  the 
freight,  which  in  turn  is  paid  by  the  buyer. 
The  only  distinction  between  the  two  kinds 
of  sales  appears  to  be  as  to  the  time  when 
the  responsibility  of  the  seller  ends.  In  the 
case  of  f.  a.  s.  sales,  it  seems  to  end  with  de- 
livery on  the  dock.  In  the  case  of  f.  o.  b. 
sales,  the  responsibility  of  the  seller  appears 
to  end  when  the  commodity  Is  on  board  ship. 
The  element  of  cost,  to  either  buyer  or  sell- 
er, does  not  appear  to  enter  into  the  matter 
at  all. 

[2-4]  It  was  the  province  of  the  trial  court 
to  apply  the  knowledge,  gained  from  the  tes- 
timony of  these  witnesses,  to  the  surround- 
ing circumstances  in  which  the  parties  were 
placed,  and  to  find  and  determine  what  tbe 
term  "f.  o.  b.  Kosmos  steamer  at  Seattle," 
as  used  in  the  contracts,  implied.  It  duly 
determined  that  it  was  used  therein  in  con- 
nection with  the  price  of  the  grain  only,  and 
not  as  fixing  the  exact  place  at  which  it 
should  be  delivered.    In  arriving  at  this 
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conclusion,  the  trial  court  was  assisted  by 
the  position  of  the  clause  In  the  contracts, 
used,  as  it  was,  in  connection  with  the 
words  fixing  the  price  of  the  wheat  sold. 
The  general  rule  seems  to  be  that — 

"If  the  agreement  is  to  sell  goods  'f.  o.  b.'  at 
a  designated  place,  such  place  will  ordinarily 
be  regarded  as  the  place  of  delivery;  bat  the 
effect  of  the  'f .  o.  b.'  depends  on  the  connec- 
tion in  which  it  is  ased  and  if  used  in  connec- 
tion with  the  words  fixing  the  price  only  it  will 
not  be  construed  as  fixing  the  place  of  delivery." 
35  Cyc.  174 ;  Neimeyer  Lumber  Co.  v.  Burling- 
ton &  M.  R  R.  Co.,  64  Neb.  321,  74  N.  W. 
670,  40  L  R  A.  534;  Burton  et  al.  v.  Nacog- 
doches Lumber  Co.  (Tex.  Civ.  App.)  161  S. 
W.  25. 

In  Dannemiller  v.  Klrkpatrlck,  201  Pa. 
218,  50  Atl.  928,  the  contract  read:  "Bill  the 
cargo  of  coffee  'at  the  same  price,  f.  o.  b. 
Pittsburgh.' "  It  was  held  that  whether  or 
not  delivery  was  to  be  made  at  Pittsburgh 
was  a  question  of  fact  To  like  effect  are 
Consolidated  Coal  Co.  v.  Schneider,  163  111. 
393,  45  N.  E.  126;  Davis  v.  Alpha  Portland 
Cement  Co.  (C.  C.)  134  Fed.  274;  U.  S.  Smelt- 
ing Co.  v.  American  Galvanizing  Co.  (D.  C.) 
236  Fed.  596.  These  authorities  seem  to 
firmly  establish  the  rule  that  the  f.  o.  b. 
clause  may  be  used  solely  with  reference  to 
the  price.  The  finding  of  the  court  that  the 
term  "$1.43%  per  100  lbs.  f.  o.  b.  Eosmos 
steamer,  Seattle,"  In  one  contract,  and  the 
like  clause  In  the  other,  as  between  plain- 
tiffs and  defendants,  must  be  held  to  refer 
to  the  price  and  not  to  the  place  of  delivery, 
seems  to  us  to  be  fully  supported  by  the  tes- 
timony. 

[5]  Appellants  attack  the  court's  finding 
on  the  second  point,  which  Is  that  even  if  It 
be  assumed  that  defendants  had  agreed  and 
were  obligated  by  the  contracts,  to  transfer 
the  wheat  from  the  dock  in  Seattle  to  the 
deck  of  the  Kosmos  vessel,  that  this  provi- 
sion was  in  the  nature  of  a  covenant  for  the 
benefit  of  the  plaintiffs,  which  they  could, 
and  did,  waive.  This  finding,  we  believe, 
should  also  be  upheld.  Nelll  v.  Whitworth, 
18  C.  B.  (N.  S.)  435,  144  Eng.  Reps.  513. 
Paraphrasing  the  language  of  the  case  just 
cited,  we  cannot  see  how  It  can  be  of  any 
Importance  to  the  defendants  whether  they 
delivered  the  wheat  on  the  Arlington,  or 
some  other  dock  in  Seattle,  as  directed  by 
plaintiffs,  or  on  board  a  Kosmos  steamer, 
provided  such  delivery  did  not  impose  on 
them  any  additional  expense  or  undue  de- 
lay. It  seems  to  be  clear  to  us  that,  even 
If  the  contracts  so  implied.  It  was  a  stipula- 
tion inserted  for  the  benefit  of  the  vendees, 
which  they  could,  and  under  the  facts  of 
this  case  did,  waive.  That  a  party  to  a 
contract  may  waive  a  provision  intended 
for  his  benefit,  see  Ellsworth  v.  Knowles,  8 
Cal.  App.  630,  97  Pac  690.  Counsel  for  both 
sides  discuss  in  their  briefs  a  recent  case 
bearing  upon  the  subject  of  the  waiver  of  a 


covenant  similar  to  the  one  under  consid- 
eration here,  to  wit:  Comyn  &  Mack  el  v. 
Douglas  Fir  Exploitation  &  Export  Co.,  In 
the  United  States  District  Court  for  the 
Northern  District  of  California,  October  21, 
1918.  In  that  case  the  contract  was  for  the 
sale  of  four  cargoes  of  lumber.  The  ves- 
sels on  which  the  cargoes  were  to  be  shipped 
were  designated,  and  the  further  stipulation 
of  the  contract  was: 

"Delivery  t  o.  b.  mill  wharf,  Knappton,  with- 
in reach  of  vessel's  tackles  and/or  on  barges 
A.  S.  T.  (at  ship's  tackles),  mill  wharf,  Knapp- 
ton, Washington." 

One  of  the  vessels,  the  W.  H.  Maraton, 
never  came  to  Knappton.  The  seller  claim- 
ed that  this  was  a  breach  of  condition  pre- 
cedent, and  that  the  buyer  could  not  claim 
the  right  of  delivery  on  barges,  or  at  the 
dock,  as  the  contract  contemplated  the  pres- 
ence of  the  vessel,  W.  H.  Maraton,  ready  to 
receive  the  lumber,  In  order  to  bind  the  sell- 
er to  the  obligation  to  deliver.  Mr.  Justice 
Van  Fleet  held  that  the  provision,  as  to  the 
lumber  being  delivered  convenient  to  the 
ship's  tackle  was  for  the  benefit  of  the  pur- 
chaser, which  he  could  waive,  and  was  not 
one  on  which  the  defendant  might  rely. 

[I]  Defendants  contend  that  both  buyers 
and  sellers  were  excused  from  performance 
of  the  contracts,  by  reason  of  the  fact  that 
war  conditions  rendered  the  contemplated 
means  of  performance  unavailable;  that  la, 
because  it  was  Impossible  to  furnish  a  Kos- 
mos steamer,  both  parties  were  released 
from  all  liability  in  the  matter.  We  cannot 
agree  with  such  contention.  It  is  admitted 
that  the  plaintiffs  were  at  all  times  ready, 
willing,  and  able,  and  attempted,  to  perform 
their  part  of  the  contract.  There  is  no  show- 
ing but  that  defendants  were  fully  able  to 
deliver  the  wheat  contracted  for,  and  as 
directed  by  the  plaintiffs,  at  the  place  desig- 
nated. 

[7]  In  arriving  at' the  amount  of  damages 
suffered  by  the  plaintiffs,  by  reason  of  the 
breach  of  the  contract.  It  was  proper  for 
the  court  to  take  into  consideration  the  dif- 
ference between  the  contract  price  agreed  to 
be  paid  for  the  wheat  by  plaintiffs,  and  the 
market  price,  which  may  be  taken  as  the 
value,  of  the  same  wheat  in  Seattle,  during 
the  month  of  September,  1914.  The  excess 
of  the  value  of  said  wheat  to  the  plaintiffs 
during  that  time,  over  and  above  the  amount 
which  would  have  been  due  to  the  defend- 
ants under  the  contract  as  the  purchase 
price  thereof,  if  it  had  been  fulfilled,  was 
the  detriment  caused  by  the  breach  of  the 
defendants'  agreement  to  deliver.  Section 
3308,  Civ.  Coda 

We  have  considered  the  other  points  made 
by  the  appellants  and  have  examined  many 
cases  cited  in  their  briefs.  We  see  no  mer- 
it In  the  points  presented  on  this  appeal 
Neither  do  we  feel  Justified  in  attempting  to 
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distinguish  the  many  cases  cited  by  appel- 
lants. They  are  not  sufficient,  in  our  judg- 
ment, to  overturn  the  legal  conclusions  ar- 
rived at  by  the  trial  court  on  the  facts  of 
this  case. 
The  judgment  is  affirmed. 


We  concur: 
6 AN,  J. 


RICHARDS,   J.;  KERRI- 


(»  Cal.  App.  70S) 
B AKERSFI  ELD  IMPROVEMENT  CO.  ▼. 
BAKERSFIELD  THEATER  00.  et  al 
(Civ.  2760.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    April  18,  1919.) 

1.  Pbockss  <S=>59  —  Pasties  Not  Served 
with  Process. 

In  action  against  corporation  and  two  in- 
dividuals, sureties  on  its  bond,  on  their  joint  and 
several  liability,  where  corporation  was  never 
served  with  summons  and  did  not  appear,  Code 
Civ.  Proc.  |  414,  providing  that,  where  sum- 
mons is  served  on  one  or  more,  plaintiff  may 
proceed  against  the  defendants  served  as  if  they 
were  the  only  defendants,  applies. 

2.  Judgment  «=>240  —  Several  Liability 
—Several  Judgment. 

Where  there  is  a  several  liability,  the  court 
may  render  a  several  judgment  against  any 
defendant  without  regard  to  the  liability  of 
any  other  defendant. 

3.  Landlord  and  Tenant  $=>184(1)— Suee- 
tt  Bond  won  Payment  of  Rent— Exten- 
sion or  Time  fob  Executing  Bond. 

Where  plaintiff's  lease  to  defendant  corpo- 
ration, dated  August  7,  1913,  was  not  to  begin 
until  July  1,  1914,  and  required  a  bond  to  se- 
cure rent  to  be  executed  on  or  before  January 
1,  1914,  and  made  a  bond  a  condition  prece- 
dent to  taking  effect  of  lease,  a  bond  executed 
March  27,  1914,  was  good,  as  lessor  might  en- 
large time  for  giving  bond. 

4.  Landlord  and  Tenant  <8=»  184(1) — Sure- 
ty Bond  to  Secure  Rent— Consideration. 

Consideration  for  such  bond  was  execution 
and  delivery  of  lease. 

5.  Landlord  and  Tenant  @=184(1) — Oper- 
ation of  Lease— "Condition  Precedent." 

The  parties  did  not  intend  that  such  lease 
should  go  into  effect  when  it  was  signed,  but  it 
was  not  to  go  into  effect  until  all  conditions 
precedent  were  performed  by  lessee;  a  "con- 
dition precedent"  being  one  which  must  be  per- 
formed in  order  to  have  any  rights  vest. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condition 
Precedent] 

($.  Landlord  and  Tenant  <@=>184(1) — Con- 
ditions of  Lease— Construction. 
The  provision  did  not  limit  or  enlarge  rights 
of  lessor  or  lessee,  as,  regardless  of  such  provi- 
sion, the  agreement  to  provide  security  was  a 
condition  and  not  a  covenant,  permitting  les- 
sor to  insist  upon  performance  of  condition  or 
to  waive  it. 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Mura- 
sky,  Judge. 

Action  by  the  Bakersfleld  Improvement 
Company  against  the  Bakersfield  Theater 
Company  and  F.  A.  Giesea  and  Irving  0. 
Ackerman  as  its  sureties.  Judgment  for 
plaintiff  against  defendants  Qiesea  and  Ack- 
erman, and  Ackerman  appeals.  Affirmed. 

Leon  E.  Morris,  of  San  Francisco,  for  ap- 
pellant 

Pur  cell  Howe,  of  San  Francisco,  for  re- 
spondent. 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
defendant  Irving  O.  Ackerman  from  a  judg- 
ment In  favor  of  the  plaintiff  in  the  sum 
of  $3,000  against  him  and  the  defendant  F. 
A.  Giesea,  as  sureties  for  the  payment  of  rent 
under  a  lease  in  which  the  defendant  corpo- 
ration was  the  lessee. 

[1,2]  Appellant  contends,  first,  that,  as  the 
corporation  defendant  was  never  served  with 
summons  and  did  not  appear,  the  action  was 
never  at  issue  and  a  trial  was  improper. 
The  action  was  prosecuted  against  the  sev- 
eral defendants  upon  their  joint  and  several 
liability.  Section  414,  Code  of  Civil  Pro- 
cedure, applies  to  such  a  situation,  and  pro- 
vides that,  when  summons  Is  served  on  one 
or  more,  the  plaintiff  may  proceed  against 
the  defendants  served  in  the  same  manner 
as  if  they  were  the  only  defendants.  Where 
there  is  a  several  liability,  the  court  has  a ' 
right  to  render  a  several  Judgment  against 
any  defendant,  without  regard  to  the  lia- 
bility of  any  other  defendant  Anderson 
v.  Nawa,  25  CaL  App.  151,  156,  157,  143  Pac 
555. 

[3,4]  The  appellant  next  presents  the  ar- 
gument that  the  bond  was  given  without  con- 
sideration, and  relies  for  this  contention  up- 
on the  following  facts:  The  lease  between 
the  plaintiff  and  the  corporation  defendant 
was  dated  August  7,  1913.  It  provided  that 
a  bond  should  be  executed  on  or  before  Jan- 
uary 1,  1914,  guaranteeing  the  payment  of 
the  rent  thereunder.  The  term  of  the  lease 
was  not  to  begin  until  July  1,  1914.  It  was 
provided  In  the  lease  that  the  execution .  and 
delivery  of  the  hond  should,  at  the  option 
of  the  lessor,  be  a  condition  precedent  to 
the  taking  effect  of  the  lease.  The  bond 
was  not  executed  on  January  1st.  The  bond 
in  suit,  in  accordance  with  the  requirements 
of  the  lease  and  in  terms  referring  to  the 
lease  and  guaranteeing  its  performance,  was 
executed  on  March  27,  1914.  The  appellant 
Insists  that,  as  the  bond  was  not  executed 
contemporaneously  with  the  lease,  it  required 
an  independent  consideration.  Counsel  for 
appellant  admits  that  under  the  rule  laid 
down  In  the  case  of  Stroud  v.  Thomas,  139 
Cal.  275,  72  Pac.  1008,  98  Am.  St  Rep.  Ill, 
the  execution  of  the  lease  would  furnish  a 
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good  consideration  for  the  bond,  even  though 
they  were  not  executed  contemporaneously, 
where  the  lease  itself,  as  in  this  case,  pro- 
Tides  for  the  execution  of  the  bond  at  some 
future  time-  In  order,  however,  to  escape 
the  operation  of  this  rule,  counsel  urges  that 
there  was  a  special  time  limit  placed  upon 
the  lessee  within  which  to  give  the  bond,  and 
that,  if  it  was  not  executed  within  that  time, 
the  privilege  of  exacting  the  bond  came  to  an 
end,  and  the  lessor  was  compelled  either  to 
avoid  the  lease  under  its  option  or  to  permit 
it  to  become  effective  without  the  giving  of 
the  bond.  And  this  places  counsel  in  a  posi- 
tion where  he  must  insist — as  indeed  he  does 
— that  the  lessor  could  not  enlarge  the  time 
for  the  giving  of  the  bond,  and  could  not  in- 
dulge the  lessee  in  further  time  without  sac- 
rificing his  substantial  rights. 

The  provision  requiring  a  bond  was  clearly 
for  the  benefit  of  the  lessor ;  the  lessee  was 
not  to  be  given  possession  under  the  lease  un- 
til six  months  after  the  time  originally  pro- 
vided for  the  giving  of  the  bond,  and  we 
know  of  no  rule  of  law  which  would  prevent 
the  lessor  from  extending  the  time  for  the 
giving  of  the  bond.  It  appears  this  was  what 
was  done  in  the  present  case.  Under  the 
lease,  the  Bakersfield  Theater  Company  went 
into  possession  of  the  premises  on  July  1, 
1014 ;  the  bond  guaranteeing  the  payment  of 
the  rent  having  been  executed,  and  delivered 
prior  thereto,  to  wit,  March  27,  1914.  This 
was  the  bond  required  by  the  lease,  and  the 
consideration  therefor  was  tne  execution  and 
delivery  of  the  lease.  While  it  is  true  that 
the  lease  provides  that  the  bond  shall  be 
given  on  or  before  January  1,  1914,  time  was 
not  made  of  the  essence  of  the  contract,  and 
the  lease  does  not  provide  at  what  date  the 
option  of  the  lessor  to  make  the  giving  of  the 
bond  a  condition  precedent  to  the  taking  ef- 
fect of  the  lease  must  be  exercised.  No  time 
being  provided  within  which  this  option 
might  be  exercised,  it  will  be  presumed  that 
it  was  to  be  exercised  within  a  reasonable 
time.  Therefore  it  would  seem  that  the  les- 
sor might  be  indulgent  with  the  lessee  in  the 
matter  of  extending  his  time  without  waiv- 
ing the  option  reserved  to  the  lessor.  The 
trial  court  found  that  the  bond  was  executed 
and  delivered  for  a  good  and  valuable  con- 
sideration, to  wit,  the  execution  and  delivery 
of  the  lease,  and  that  the  plaintiff  did  not, 
prior  to  the  execution  and  delivery  of  the 
bond  to  it,  waive  any  of  its  rights  or  any  op- 
tion secured  to  it  under  said  lease,  and  that 
said  lease  did  not  become  binding  and  effec- 
tive as  an  agreement  between  the  parties  un- 
til the  execution  and  delivery  of  the  bond. 
We  think  these  findings  are  sustained  by  the 
evidence. 

[6]  Furthermore,  and  approaching  the 
mutter  from  another  angle:  It  appears  to 
us,  from  an  examination  of  the  entire  lease, 
that  the  lease  was  never  Intended  by  the 
parties  to  go  into  effect  until  the  various  con- 
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dltions  precedent  provided  therein  had  either 
been  fulfilled  by  the  lessee  or  waived  by  the 
lessor.  There  was  no  oral  evidence  offered 
in  the  trial  court,  and  we  have  before  us  for 
consideration  merely  the  .written  instru- 
ments Involved  in  the  controversy.  The  lease 
provides  that  the  execution  of  the  bond  shall 
be  a  condition  precedent,  at  the  option  of  the 
lessor,  to  the  lease  taking  effect  It  also  pro- 
vides that  the  expenditure  of  a  certain  sum 
of  money  by  the  lessee  upon  the  premises  for 
lights,  display  signs,  etc,  shall  at  the  option 
of  the  lessor  be  a  condition  precedent  to  the 
lease  taking  effect  These  provisions  Indicate 
to  our  minds  that  the.  parties  did  not  intend 
the  lease  to  go  Into  effect  at  the  time  it  was 
signed.  A  condition  precedent  is  one  which 
must  be  performed  in  order  to  have  any 
rights  vest  The  lease,  then,  did  not  go  into 
effect,  and  the  lessee  had  no  rights  in  the 
premises,  until  all  conditions  precedent  to  be 
performed  by  it  had  been  performed  or 
waived. 

[I]  The  condition  in  the  lease  regarding 
the  bond  is  as  follows: 

"It  is  further  agreed  that  the  second  narty  will 
execute  and  deliver  to  the  first  party  on  or  be- 
fore the  1st  day  of  January,  1914,  a  good  and 
sufficient  undertaking,  with  two  or  more  sure- 
ties satisfactory  to  the  first  party,  in  the  sum 
of  three  thousand  dollars,  conditioned  for  the 
payment  of  the  rent  hereinbefore  reserved,  and 
for  the  performance  of  the  other  covenants  in 
this  lease  specified  to  be  performed  by  said  sec- 
ond party." 

However,  the  appellant  contends  that  the 
words  which  follow  the  above-quoted  condi- 
tion, and  which  read: 

"The  executing  and  delivery  of  said  bond  as  is 
herein  provided  for,  shall  St  the  option  of  the 
first  party  be  a  condition  precedent  to  this  lease 
taking  effect" 

— limit  and  restrict  the  rights  of  the  lessor 
in  some  way  so  as  to  put  upon  said  lessor  the 
duty  of  taking  some  afllrmative  acUon,  fail- 
ing in  which  he  must  give  up  the  right  to  in- 
sist upon  the  condition.  We  think  that  this 
last-quoted  sentence  neither  limited  nor  en- 
larged the  rights  of  the  lessor  or  the  lessee, 
for  even  without  the  express  stipulation  that 
this  agreement  should  be  a  condition  pre- 
cedent, such  an  agreement  to  provide  secu- 
rity for  the  payment  of  the  rent  stipulated  in 
the  lease  Is  a  condition  and  not  a  covenant 
Knight  v.  Black,  19  Cal.  App.  518,  126  Pac. 
512. 

"There  is  a  decided  distinction  between  the 
creation  and  effect  of  a  condition  and  a  cov- 
enant. *  *  *  A  breach  of  a  condition  upon 
which  an  estate  is  granted  works  a  forfeiture 
of  the  estate,  while  a  breach  of  a  covenant  is 
merely  ground  for  a  recovery  of  damages." 
Knight  v.  Black,  supra. 

In  view  of  the  right  given  by  the  law  to  In- 
sist upon  the  performance  of  the  condition, 
and  in  view  of  the  further  right  given  by  the 
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law  to  the  lessor  to  waive  this  condition  if 
he  so  desired,  this  sentence  expresses  noth- 
ing more  than  what  the  law  would  imply, 
viz.,  that  the  lessor  might  Insist  upon  the 
performance  of  the  condition,  but  that  he 
might  waive  that  condition  if  he  wished. 
This  being  true,  the  burden  is  upon  the  de- 
fendant and  appellant  here  to  show  such 
waiver.  He  has  not  shown  it  On  the  con- 
trary, it  appears  that  the  defendant  executed 
and  delivered  a  bond  to  secure  the  payment 
of  the  rent  to  become  due  under  the  lease, 
and  that  the  lease  went  Into  effect  at  the  com- 
mencement of  the  term  thereof.  This  bond 
Is  the  one  originally  provided  for,  and  has 
the  same  force  and  effect  as  if  given  at  the 
time  originally  contemplated  by  the  parties. 
This  being  true,  the  bond  relates  back  to 
and  takes  effect  in  pursuance  of  the  original 
agreement,  and  Is  supported  by  the  original 
consideration.  Stroud  v.  Thomas,  139  CaL 
274.  72  Pac.  1008,  96  Am  St  Rep.  ILL 
The  judgment  Is  affirmed. 

We  concur:   HAVEN,  J.;  BRITTAIN,  J. 


<107  Wash.  2tl) 

WALTERS  v.  SIEVERS  et  al.  (No.  15155.) 
(Supreme  Court  of  Washington.  May  28, 1919.) 

1.  Masteb  ano  Sebvant  «=»217(17)— Inju- 
ries Sustained  in  Cask  or  Vicious  Ani- 
mals. 

Generally  one  employed  to  care  for  a  vicious 
and  dangerous  animal,  which  he  knows  to  be 
such,  cannot  recover  for  an  injury,  though  the 
animal  be  of  a  species  that  is  domestic  and  or- 
dinarily docile. 

2.  Master  ano  Sbbtant  «=>222<2)  —  Direc- 
tion of  Masteb— Care  of  Vicious  Cow. 

A  servant  employed  to  care  for  an  animal 
known  to  be  vicious  may  recover  for  an  injury 
received  in  the  performance  of  an  act  though 
directed  by  the  master,  if  the  servant  acts  with 
that  degree  of  prudence  which  an  ordinarily 
prudent  man  would  exercise  under  the  circum- 
stances; but,  if  the  act  be  one  which  no  rea- 
sonably prudent  person  would  undertake,  he 
cannot  recover. 

3.  Master  and  Servant  <ft=>288(16) — Ques- 
tion fob  Jury—  Danger  of  Act  Directed 
by  Masteb. 

If  there  la  room  for  two  opinions  concerning 
the  dangers  of  an  act  directed  by  the  master, 
it- is  for  the  jury  to  say  whether  the  act  was 
such  that  no  reasonably  prudent  person  would 
undertake  it,  regardless  of  the  assurances  given. 

4.  Masteb  and  Sebvant  <8=>288(16)  —  Ques- 
tion fob  Jury— Danger  of  Act  Directed 
by  Masteb. 

Where  a  laborer  knew  that  a  cow  was  not 
docile,  but  bad  milked  and  tended  her  for  some 
weeks  without  injury,  it  could  not  be  said,  as 
a  matter  of  law,  that  he  assumed  the  risk  of 


P.) 

injury  when,  in  obedience  to  the  owner's  direc- 
tion, be  undertook  to  remove  a  baiter. 

Chadwick,  a  J.,  and  Mount  J-,  dissent 
Department  2. 

Appeal  from  Superior  Court,  Adams  Coun- 
y ;  John  Truax,  Judge. 

Action  by  W.  S.  Walters  against  Nick 
Sievers  and  others.  Prom  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Adams  &  Naef,  of  Ritzville,  for  appel- 
lants. 

G.  B.  Lovell,  of  Ritzville,  for  respondent 

FDLLERTON,  J.  The  respondent  brought 
this  action  against  the  appellants  to  recover 
in  damages  for  personal  injuries  received 
from  a  bunt  of  a  "muley"  or  dehorned  cow. 

The  evidence  over  which  there  is  no  dis- 
pute discloses  that  the  appellants  are  far- 
mers, engaged  in  conducting  a  large  farm 
on  which  they  keep  the  domestic  animals 
usual  in  such  cases.  The  respondent  was 
employed  by  the  appellants  to  care  for  the 
animals,  a  part  of  his  duty  being  to  milk 
the  cows.  The  cow  causing  the  injury  was 
one  of  those  he  was  required  to  milk.  This 
cow  had  become  fresh  about  a  month  before 
the  injury,  and  was  kept  in  a  stall  in  a  stable, 
to  the  manger  of  which  stall  she  was  fas- 
tened with  a  halter  and  chain.  From  the 
time  of  becoming  fresh  to  the  time  of  the  In- 
jury the  cow  was  not  turned  out  of  the  stall, 
but  was  fed  and  watered  while  therein  by 
the  respondent.  She  had  a  propensity  to  kick 
when  being  milked,  and  to  prevent  or  check 
this  the  respondent  fastened  a  strap  around 
her  body  immediately  in  front  of  her  udder. 
The  strap  was  not  removed  from  the  cow  be- 
tween milking  times,  and  the  evidence  is 
silent  as  to  whether  it  was  even  loosened  be- 
tween these  Intervals. 

The  evidence  concerning  the  transactions 
at  the  time  of  the  injury  is  widely  divergent. 
The  respondent  testified  that  on  the  even- 
ing of  the  injury,  after  the  cow  had  been 
milked,  he  returned  to  the  stable  and  found 
the  cow  bellowing  and  pawing  and  striking 
with  her  front  feet ;  that  he  called  to  one  of 
the  appellants  who  came  into  the  stable  and 
looked  at  the  cow ;  that  the  appellant,  after 
looking  at  her  for  a  moment,  told  him  to  re- 
move the  halter  and  turn  her  loose  and  not 
try  to  milk' her  any  longer;  that  he  objected 
to  going  into  the  stall  while  the  cow  was  in 
her  enraged  condition,  but  was  assured  by 
the  appellant  that  she  would  not  harm  him; 
that  he  went  into  the  stall  on  receiving  that 
assurance  and  was  attempting  to  remove  the 
halter  when  the  cow  lunged  at  him,  catchinj? 
bis  leg  between  her  head  and  the  manger 
and  causing  the  Injury  for  which  he  sues. 
He  further  testified  that  the  cow  was  vicious 
and  dangerous,  and  that  he  had  at  various 
times,  protested  to  the  appellants  against 
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milking  her  because  of  her  disposition,  but 
was  told  each  time  to  milk  her  a  little  longer, 
when  she  would  be  turned  out  to  pasture. 

The  particular  appellant  to  whom  the  re- 
spondent referred  testified  that  he  was  called 
into  the  stable  for  an  entirely  different  pur- 
pose than  that  stated  by  the  respondent ;  that 
another  cow  which  had  recently  calved  was  in 
the  stable,  whose  udder  was  so  swollen  and 
sore  that  she  would  not  nurse  her  calf;  and 
that  he  was  called  in  to  advise  some  form  of 
relief  for  her.  He  further  testified  that  the 
cow  of  which  the  respondent  complains  was 
quiet  when  he  entered  the  stable ;  that  he  en- 
tered her  stall  for  the  purpose  of  removing  the 
strap  from  her  body,  intending  to  use  it  on 
the  other  cow ;  that  the  cow  turned  her  heels 
toward  him  causing  him  to  "Jump  back," 
when  the  respondent  told  him  to  stay  out  of 
the  stall,  as  he  was  like  a  stranger  there 
and  proceeded  to  remove  the  strap  himself, 
when  he  was  bunted  as  he  testified.  He 
denied  that  the  cow  was  vicious  or  danger- 
ous, or  that  the  respondent  had  ever  com- 
plained to  him  that  she  was  so.  Others  of 
the  appellants  also  testified  to  the  disposi- 
tion of  the  cow,  stating  that  she  was  neither 
vicious  nor  dangerous,  and  that  no  com- 
plaints had  been  made  to  them  by  the  re- 
spondent concerning  her  disposition. 

The  Jury  returned  a  general  verdict  find- 
ing in  favor  of  the  respondent  in  the  sura  of 
$181.  They  also  returned  the  following  spe- 
cial verdict: 

"We,  the  Jury,  duly  impaneled  and  sworn  to 
try  and  determine  the  special  questions  of  fact  in 
the  above-entitled  cause  submitted  to  us,  and 
to  render  a  special  verdict  therein,  do  find,  in 
answer  to  the  special  interrogatories  submitted 
to  us,  as  follows,  to  wit : 

"Interrogatory  1.  Was  the  cow  in  question 
vicious  or  dangerous?  And,  if  so,  did  Nick 
Sievers  or  any  of  the  defendants  know  that 
fact?   (Answer  fully.)   Answer.  Tea. 

"Interrogatory  2.  Did  the  plaintiff  remove  a 
strap  from  the  cow  in  question?  And,  if  so, 
was  he  commanded  or  directed  to  do  so  by  one 
of  the  defendants,  or  did  he  do  so  voluntarily, 
of  his  own  free  will  and  accord?  (Answer  ful- 
ly.) Answer.  No.  No;  he  was  not  command- 
ed to  do  so. 

"Interrogatory  3.  Was  plaintiff  injured  as  he 
claims?  And,  if  so,  do  you  find  that  he  is  en- 
fit  led  to  recover  in  this  action?   Answer.  Yes. 

"If  so,  how  much  is  he  entitled  to  recover  on 
account  of  expenses  for  medical  attendance,  if 
anything?    Answer.  $31.00. 

"If  so,  how  much,  if  anything,  is  he  entitled 
to  recover  on  account  of  loss  of  earnings?  An- 
swer. Three  months'  salary  at  50  per  month, 
$150.00. 

"If  so,  how  much  should  he  recover,  if  any- 
thing, because  of  pain  and  physical  suffering? 
Answer.  None. 

"If  so,  has  plaintiff  suffered  injuries  of  a  per- 
manent character?  And  how  much,  if  any- 
thing, do  you  award  him  on  this  ground?  An- 
swer. None. 

"Dated  this  20  day  of  June,  1918. 

"J.  C.  Koch,  Foreman." 


At  the  close  of  the  respondent's  case  in 
chief,  the  appellants  moved  for  a  dismissal 
of  his  action  on  the  ground  of  insufficiency 
of  the  evidence,  and,  after  the  return  of  the 
verdict  and  before  judgment  was  entered 
thereon,  moved  for  judgment  notwithstand- 
ing the  verdicts,  and,  in  the  alternative,  for 
a  new  trial.  These  motions  the  trial  court 
overruled,  and  the  assignments  of  error  on 
this  appeal  are  based  on  the  rulings  of  the 
court  denying  the  motions. 

[1]  In  this  court  the  appellants  do  not 
argue  their  assignments  of  error  separately. 
It  is  contended,  or  if  not  contended  assumed, 
that  the  answer  of  the  jury  to  the  second  in- 
terrogatory negatives  the  respondent's  con- 
tention that  he  was  directed  by  the  appel- 
lant, whom  he  called  to  the  stable  at  the  time 
of  the  injury,  to  remove  the  halter  from  the 
cow  and  turn  her  loose,  and  argue  that  this 
finding,  taken  with  the  respondent's  testi- 
mony to  the  effect  that  he  knew  the  cow  was 
vicious  and  dangerous,  precludes  a  recovery 
by  him.  If  the  contention  with  reference  to 
the  answer  has  foundation  in  fact,  there  is 
much  force  in  the  argument  It  is  the  gen- 
eral rule  undoubtedly,  although  perhaps  not 
sustained  by  all  of  the  cases,  that  one  em- 
ployed by  an  owner  to  care  for  a  vicious  and 
dangerous  animal,  which  he  knows  to  be  such, 
cannot  recover  from  the  owner  for  an  injury 
received  while  in  the  exercise  of  such  care, 
even  though  the  animal  be  of  a  species  that 
is  domestic  and  ordinarily  docile.  But  we 
cannot  thus  interpret  the  Jury's  finding.  It 
will  be  remembered  that  the  witnesses  were 
widely  divergent  as  to  the  occurrences  at  the 
time  of  the  injury.  Both  the  appellant  and 
the  respondent  testify  that  the  cow  had  a 
halter  on  her  head,  with  which  she  was  tied 
to  the  manger,  and  that  she  had  a  strap 
around  her  body,  placed  thereon  to  prevent 
kicking  while  she  was  being  milked.  The 
respondent's  version  of  the  transaction  was 
that  he  was  directed  to  remove  the  halter 
from  the  cow's  head  and  turn  her  loose,  and 
emphatically  denied  that  he  was  directed  to 
remove  the  strap  which  was  around  her  body. 
The  appellant  witness*  version  was  that  the 
removal  of  the  strap  from  around  the  cow's 
body  was  the  object  sought  to  be  accom- 
plished, and  that  nothing  was  said  about  re- 
moving and  no  attempt  was  made  to  remove 
the  halter.  An  inspection  of  the  interroga- 
tory will  disclose  that  the  Jury  were  asked 
concerning  the  removal  of  the  strap,  not  the 
removal  of  the  halter,  and  that  their  an- 
swer is  plainly  in  accord  with  the  evidence 
concerning  the  strap.  They  were  not  re- 
quired to,  nor  did  they,  answer  specially 
with  reference  to  the  fact  whether  the  re- 
spondent was  directed  to  remove  the  halter. 

The  Jury  therefore  found  with  the  respond- 
ent's version  of  the  transaction ;  that  is,  they 
found  that  the  respondent  was  directed  to 
remove  the  halter,  not  the  strap,  and  that  be 
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was  directed  so  to  do  by  the  appellant  whom 
he  called  Into  the  stable.  This  they  did,  not 
only  by  their  general  verdict  In  favor  of  the 
respondent,  but  also  by  their  special  verdict 
In  answer  to  the  third  interrogatory,  where 
they  found  that  the  respondent  was  "injured 
as  he  claims"  and  "is  entitled  to  recover  in 
this  action." 

[2, 3]  The  question  for  determination  as 
we  view  it  then  is:  Can  an  employ 6,  em- 
ployed by  an  owner,  to  care  for  an  animal 
known  by  the  employe  to  be  vicious  and 
dangerous,  recover  for  an  injury  received  by 
him  while  performing  an  act  in  the  care  of 
such  animal,  which  is  performed  under  the 
immediate  supervision  and  direction  of  the 
owner.  The  answer  to  this  question,  it  Is 
clear,  must  depend  upon  the  facts  of  the  par- 
ticular case.  A  servant  cannot  recover  from 
the  master  for  an  injury  received  in  the  per- 
formance of  an  act,  although  directed  by  the 
master,  if  the  act  directed  be  one  which  no 
reasonably  prudent  person,  having  regard  for 
his  own  safety,  would  undertake;  or,  to 
state  the  proposition  in  another  way,  where 
the  dangers  of  performance  are  so  apparent 
that  there  can  be  no  room  for  two  opinions 
concerning  it  On  the  other  hand,  a  servant 
may  recover  for  an  injury  received  In  the  per- 
formance of  an  act  directed  by  the  master, 
even  if  the  servant  has  some  knowledge  of 
the  dangers  of  performance,  if  he  acts  with 
that  degree  of  prudence  which  an  ordinarily 
prudent  man  would  exercise  under  the  cir- 
cumstances.. This  latter  rule  is  founded  on 
plain  principles  of  justice.  The  master  and 
servant  are  not  altogether  upon  an  equal 
footing.  It  is  the  right  of  the  master,  to 
direct  his  servant,  and  the  primary  duty  of 
the  servant  is  to  obey.  The  master  ordinarily 
has  superior  knowledge  of  the  facts  and  con- 
ditions, and  the  servant  has  a  right  to  as- 
sume that  the  master  will  not  expose  him  to 
unnecessary  perils.  Hence  If  there  Is  room 
for  two  opinions  concerning  the  dangers  of 
the  particular  act  directed,  it  is  for  the  Jury 
to  say  whether  the  servant  acted  with  that 
degree  of  prudence  which  will  permit  a  re- 
covery when  injury  ensues,  or  whether  the 
act  was  such  that  no  reasonably  prudent  per- 
son would  undertake  it,  regardless  of  the 
assurances  that  were  given  him. 

[4]  In  the  present  instance  we  think  the 
question  of  the  appellants'  liability  wis 
properly  submitted  to  the  Jury.  The  animal 
the  respondent  was  employed  to  tend  was 
not  one  belonging  to  a  species  wild  and  fero- 
cious by  nature;  one  which  it  could  reason- 
ably be  supposed  he  was  employed  to  care 
for  because  of  his  expert  knowledge  or  spe- 
cial fitness  for  the  purpose.  On  the  con- 
trary, the  animal  was  an  ordinary  domestic 
animal  of  a  species  usually  mild  and  docile. 
While  he  had  learned  in  the  course  of  his 
employment  that  the  particular  animal  was 


not  of  that  docile  character  usual  In  ani- 
mals of  this  class,  yet  he  had  milked  and 
otherwise  tended  her  for  some  weeks  with- 
out being  injured  by  her,  and  we  think  it 
too  much  to  say  that  as  a  matter  of  law  he 
assumed  the  risk  of  injury  when  in  obedi- 
ence to  the  direction  of  the  owner  he  under- 
took to  remove  the  halter  with  which  she 
was  tied  at  the  time  in  question. 
The  judgment  is  affirmed. 

HOLCOMB  and  PARKER,  JJ.,  concur. 

CHADWICK,  0.  J.,  and  MOUNT,  J.  The 
character  and  disposition  of  the  animal  was 
apparent,  and  for  that  reason  the  respondent 
assumed  the  risk.   We  therefore  dissent 
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STATE  ex  rel.  DYSART  et  at  v.  GAGE, 
County  Auditor.   (No.  15242.) 

(Supreme  Court  of  Washington.   May  31, 
1919.) 

Schools  awd  School  Districts  «=>79  —  Au- 
thority to  Employ  Counsel— Statutes. 
Under  Laws  1909,  p.  266,  |  2,  delegating 
broad  corporate  powers  to  school  districts,  de- 
spite Rem.  Code  1915,  §  116,  directors  of  a 
school  district  on  the  advice  of  the  prosecut- 
ing attorney  of  the  county,  had  authority  to 
employ  attorneys  to  protect  the  rights  of  the 
district  and  to  straighten  out  its  affairs,  great- 
ly involved  on  account  of  it  and  other  districts, 
acting  on  the  advice  of  the  prosecuting  at- 
torney, having  attempted  to  form  a  consolidated 
district  etc.;  prosecuting  attorney  being  un- 
able to  act,  and  necessity  of  legal  aid  being 
urgent 

Department  1. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; W.  A  Reynolds,  Judge. 

Petition  for  mandamus  by  the  State,  on 
the  relation  of  George  Dysart  and  others, 
against  Bertha  S.  Gage,  as  Auditor  of  Lewis 
County,  etc.  Judgment  for  relators,  and  de- 
fendant appeals.  Affirmed. 

Herman  Allen,  of  Chehalis,  and  J.  H. 
Jahnke,  of  Centralia,  for  appellant 
A.  A.  Hull,  of  Chehalis,  for  respondents. 

MACKINTOSH,  J.  The  relators  ask  for 
a  writ  of  mandate  to  compel  the  auditor  of 
Lewis  county  to  issue  warrants  to  them  in 
compensation  for  legal  services  performed 
for  school  district  No.  78,  of  Lewis  county; 
these  services  having  been  rendered  at  the 
request  of  the  directors  of  that  district. 
School  districts  Nos.  35,  57,  and  78,  acting 
upon  the  advice  of  the  prosecuting  attorney 
of  the  county,  attempted  to  form  a  consoli- 
dated district  as  provided  by  law,  and  In  pur- 
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smanoe  of  that  advice  beld  an  election  to  vote 
upon  that  consolidation  and  attempted  to 
bond  the  consolidated  district,  and,  still  in 
compliance  with  the  advice  of  the  prosecut- 
ing attorney,  built  a  schoolhonse,  which  was 
situated  in  district  No.  78,  and  Incurred  an 
indebtedness  therefor  of  approximately 
$10,000.  When  the  bonds  had  been  voted 
upon,  and  the  schoolhonse  had  ■been  nearly 
completed,  the  officers  of  the  consolidated 
district  were  advised  that  the  bonds  were 
Illegal,  and  that  the  purported  consolidated 
district  had  been  illegally  formed.  There- 
after the  directors  of  school  district  No.  78 
consulted  with  the  relators,  and  upon  the 
advice  of  the  prosecuting  attorney  employed 
the  relators  to  protect  the  rights  of  the 
district  and  to  straighten  out  Its  affairs. 
Pursuant  to  that  employment  the  relators 
commenced  actions,  which  resulted  In  the 
restraining  of  the  officers  of .  the  purported 
consolidated  district  from  any  further  func- 
tions, and  rendered  such  further  legal  serv- 
ices as  to  result  in  the  taking  over  of  the 
schoolhonse  by  district  No.  78,  and  validat- 
ing the  indebtedness  of  that  district  Fur- 
ther legal  services  were  rendered,  which  re- 
sulted in  unraveling  the  tangle  in  which  the 
district  affairs  had  become  involved.  The 
directors  of  the  school  district  approved  of 
the  bill  rendered  by  the  relators  for  their 
services,  and  requested  the  appellant,  aa 
auditor  of  Lewis  county,  to  sign  and  regis- 
ter the  warrants  drawn  in  payment  of  such 
services.  The  appellant  refused  to  comply 
with  that  request  This  action  having  been, 
commenced,  the  appellant  demurred  to  the 
complaint,  and,  the  demurrer  having  been 
overruled,  brings  this  appeal. 

The  appellant  asserts  her  refusal  to  sign 
and  register  the  warrants  to  be  based  upon 
the  fact  that  section  116,  Rem.  Code,  pro- 
vides: 

"The  prosecuting  attorney  of  each  county 
shall  have  authority  and  It  shall  be  his  duty, 
subject  to  the  supervisory  control  and  direc- 
tion of  the  Attorney  General,  to  appear  for  and 
represent  the  state  and  the  county  and  all 
school  districts  in  the  county  in  which  he  is 
a  prosecuting  attorney,  in  all  criminal  and 
civil  actions  and  proceedings  in  such  county  in 
which  the  state  or  such  county  or  such  school 
district  is  a  party" 

— and  that  under  this  section  directors  of 
school  districts  are  not  authorized  to  employ 
counsel,  but  must  rely  upon  the  services  of 
the  prosecuting  attorney  of  the  county,  and 
claims  that  this  case  is  not  to  be  distinguish- 
ed from  the  case  of  State  ex  rel.  State  Board 
of  Medical  Examiners  v.  Clausen,  84  Wash. 
270.  146  Pac  630,  where  we  held  that  the 
state  board  of  medical  examiners  had  no  au- 
thority to  employ  special  counsel  to  prosecute 
violations  of  the  statute  relating  to  the  prac- 
tice of  medicine. 
It  would  seem  that  the  power  of  the  state 


board  of  medical  examiners  and  the  power 
of  directors  of  school  districts  to  employ 
counsel  are  not  on  a  parity.  The  state 
board  of  medical  examiners  is  not  a  munici- 
pal corporation,  bnt  is  a  board  in  the  nature 
of  a  state  office,  and  the  act  creating  it  gave 
it  no  authority  greater  than  that  possessed 
by  all  state  officers,  who  must  look  to  the 
Attorney  General  as  their  legal  adviser. 
Moreover,  in  the  case  of  State  ex  reL  State 
Board  of  Medical  Examiners  v.  Clausen, 
above,  the  state  board  of  medical  examiners 
was  shown  to  be  endeavoring  to  employ  pri- 
vate counsel  to  prosecute  criminally  -  those 
whom  the  board  claimed  were  violating  the 
criminal  statutes.  This  it  could  not  do,  for 
the  prosecution  of  criminal  actions  has  been 
placed  in  the  hands  of  the  Attorney  General, 
and  the  various  prosecuting  attorneys  of  the 
state.  The  act  which  creates  school  dis- 
tricts constitutes  them  municipal  corpora- 
tions. Title  3,  chapter  2,  article  2,  section 
2,  chapter  97,  Laws  1909,  provides: 

"A  school  district  shall  constitute  a  body 
corporate  and  shall  possess  all  the  usual  pow- 
ers of  a  corporation  for  public  purposes,  and 
in  that  name  and  style  may  sue  and  be  sued, 
purchase,  hold  and  sell  such  personal  and  real 
estate,  and  enter  into  such  obligations  as  are 
authorized  by  law;  and  the  title  to  all  school 
buildings  or  other  property,  real  or  personal, 
owned  by  any  such  school  district  shall,-  upon 
the  organization  of  a  district  under  the  provi- 
sions of  this  act  vest  immediately  in  the  new 
district,  and  the  board  of  directors  of  such 
school  district  shall  have  exclusive  control  of 
the  same  for  all  purposes  herein  contemplated." 

This  is  a  delegation  of  broad  corporate 
powers,  and  must  include  the  right  to  em- 
ploy special  counsel  when,  as  here,  the  pros- 
ecuting attorney  cannot  act  and  the  necessity 
for  legal  aid  Is  urgent.  The  statute  hereto- 
fore referred  to  regarding  the  prosecuting 
attorneys  is  merely  a  definition  of  their 
powers,  and  does  not  attempt  to  restrain, 
modify,  or  define  the  powers  of  boards  of 
school  directors. 

In  the  case  at  bar  a  recital  of  the  facts 
demonstrates  the  fact  that  the  prosecuting 
attorney  advised  the  board  of  school  direc- 
tors of  district  No.  78  to  employ  the  relators, 
and  It  is  apparent  that  the  proper  attention 
to  the  affairs  of  the  district  demanded  that 
counsel  be  procured  to  represent  It,  and  the 
prosecuting  attorney,  being  the  adviser  of 
all  the  school  districts,  could  not  in  the 
nature  of  things,  properly  represent  the 
Interests  of  this  district  when  they  had  be- 
come antagonistic  to  the  interests  of  the  two 
other  districts  with  which  a  consolidation 
had  been  attempted.  An  urgent  necessity 
existed  for  procuring  special  assistance,  and 
It  was  only  in  meeting  this  necessity  and  up- 
on the  advice  of  the  prosecuting  attorney 
that  the  relators  were  employed.  Under 
such  circumstances  the  board  of  school  di- 
rectors had  authority  to  enter  into  the  con- 
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tract  of  employment,  and  the  relators  are 
entitled  to  their  compensation,  which  it  is 
admitted,  is  in  a  reasonable  sum.  The  rea- 
soning in  the  case  of  Wiley  v.  Seattle,  7 
Wash.  576,  36  Pac  415,  38  Am.  St  Rep.  905, 
and  Reed  v.  Gormley,  47  Wash.  855,  91  Pac 
1093,  would  seem  to  confirm  our  position  In 
this  case. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

MITCHELL,  MAIN,  FULLERTON,  and 
TOLMAN,  JJ.,  concur. 


(104  Wash.  21) 

ROCHE  et  aL  v.  MADAR  et  aL   (No.  14798.) 

(Supreme  Court  of  Washington.   June  28, 
1919.) 

En  Banc 

Appeal  from  Superior  Court;  Spokane 
County;  Hugo  E.  Oswald,  Judge. 

On  rehearing.  Affirmed. 
For  former  opinion,  see  175  Pac.  314. 

Allen,  Winston  &  Allen  and  B.  B.  Adams, 
all  of  Spokane,  for  appellants. 

F.  C.  Highsmith,  F.  W.  Girard,  and  John 
H.  Roche,  of  Spokane,  in  propria  persona. 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere  to 
the  opinion  heretofore  filed  herein,  as  re- 
ported in  175  Pac  314,  and  for  the  reasons 
there  stated  the  Judgment  is  affirmed. 

CHADWICK,  C.  J.  (dissenting).  While  we 
have  not  been  inclined  to  apply  the  doctrine 
Of  laches  within  the  period  of  statutory  lim- 
itation, we  have,  in  common  with  other 
courts,  held  that  the  doctrine  is  peculiarly 
applicable  where  mining  property  is  involved. 

"The  doctrine  has  been  applied  in  such  cases 
because  the  character  of  the  property  or  the 
manner  of  its  transfer,  and  all  the  incidents  at- 
tending its  use  and  ownership,  are  circumstances 
to  be  considered."  Gray  v.  Reeves,  69  Wash. 
374,  125  Pac.  162. 

It  is  because  mining  property  Is  specu- 
lative In  character  and  subject  to  sudden 
and  violent  fluctuations  in  value,  and  what 
may  be  worthless  to-day  may  become  of 
great  worth  through  the  faith  and  Industry 
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of  one  owner  as  against  a  lagging,  noncon- 
tributlng  partner. 

"Property  worth  thousands  to-day  is  worth 
nothing  to-morrow;  and  that  which  would  to- 
day sell  for  $1,000  as.  its  fair  value  may,  by  the 
natural  changes  of  a  week  or  the  energy  and 
courage  of  desperate  enterprise,  in  the  same 
time  be  made  to  yield  that  much  every  day. 
The  injustice,  therefore,  is  obvious  of  permitting 
one  holding  the  right  to  assert  an  ownership  in 
such  property  to  voluntarily  await  the  event, 
and  then  decide,  when  the  danger  which  is  over 
has  been  at  the  risk  of  another,  to  come  in  and 
share  the  profit."  Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587,  592,  593  (23  L.  Ed.  328). 

See,  also,  3  Lindley  on  Mines,  f  782;  18 
R.  C.  L.  title  "Mines,"  i  149,  pp.  1253,  1254. 

Granting  all  that  respondents  claim,  I  can- 
not distinguish  this  case  from  Patterson  v. 
Hewitt,  196  U.  S.  309,  25  Sup.  Ct  85,  49 
L.  Ed.  214;  Johnston  v.  Standard  Mining 
Co.,  148  U.  S.  360,  13  Sup.  Ct  585,  87  L.  Ed. 
480;  Waterman  v.  Banks,  144  U.  S.  394,  12 
Sup.  Ct  646,  36  L.  Ed.  479;  Steinbeck  v. 
Bon  Homme  Mining  Co.,  152  Fed.  333,  81  C. 
C.  A.  441 ;  Jackson  v.  Jackson,  175  Fed.  710, 
99  C.  O.  A.  286 ;  Cunningham  v.  Independence 
Con.  Mining  Co.,  58  Wash.  871, 108  Pac.  956; 
Ferrell  v.  Lord,  43  Wash.  667,  86  Pac  1060  ; 
Gamble  v.  Silver  Peak,  34  Nev.  351,  432,  126 
Pac.  Ill;  Great  Western  Mln.  Co.  v.  Wood- 
mas,  14  Colo.  90,  23  Pac  908;  Graff  v.  Port- 
land T.  &  M.  Co.,  12  Colo.  App.  106,  54  Pac 
854;  Rogers  v.  Van  Nortwick,  87  Wis.  414, 
58  N.  W.  757,  and  the  decision  of  this  court 
in  Florence-Rae  Copper  Co.  v.  Iowa  Min- 
ing Co.,  178  Pac  462,  which  was  decided 
after  our  opinion  In  the  principal  case  was 
handed  down;  and,  with  all  due  respect 
to  the  decision  of  the  court  the  cases  I  have 
cited  are  not  distinguished,  although  we 
were  invited  to  do  so  by  counsel. 

There  are  other  grounds  which,  in  my 
Judgment,  justify  an  overruling  of  our  for- 
mer opinion  and  a  reversal  of  the  case. 
They  are  not  discussed  in  the  opinion,  and, 
the  court  being  disinclined  to  treat  them  as 
worthy  of  comment,  it  would  avail  nothing 
for  me  to  discuss  them ;  but  if  respondents 
are  to  recover,  it  would  seem  to  be  no  more 
than  just  to  compel  a  payment  pro  tanto  on 
the  cost  of  proving  the  mining  claim,  and 
because  of  which  respondents  now  see  fit  to 
assert  an  interest  in  it  They  have  eaten 
their  cake  and  have  it  and  of  this  can  any 
man  say  more? 
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GREENE  r.  CARRISON  et  aL   (No.  16290.) 

(Supreme  Court  of  Washington.    June  24, 
1919.) 

Landlord  and  Tenant  «S=»291(7)— Unlaw- 
ful Detainer— Premature  Action. 
Where  plaintiff,  having  a  lease  ending  Au- 
gust 31st,  sublet  to  defendants  to  August  15th, 
with  provision  for  renewal  if  plaintiff  got  one, 
action  in  unlawful  detainer,  brought  August 
17th,  was  not  premature;  plaintiff  having,  pri- 
or to  August  15th,  been  notified  an  extension 
would  not  be  given,  and  in  turn  having  so  noti- 
fied defendants. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  by  Irving  Greene  against  John  Car- 
rison  and  others.  From  an  adverse  Judg- 
ment, plaintiff  appeals.  Reversed. 

Ellas  A.  Wright  and  Sam  A.  Wright;  both 
of  Seattle,  for  appellant. 
Van  a  Griffin,  of  Seattle,  for  respondents. 

MITCHELL,  J.  By  a  written  lease  plain- 
tiff became  a  tenant  of  a  storeroom  In  the 
Liberty  Building,  in  Seattle,  for  a  term  com- 
mencing March  10,  1917,  and  ending  August 
31,  1918.  On  August  18,  1917,  by  an  agree- 
ment in  writing  he  sublet  a  portion  of  the 
premises  from  that  date  to  August  15,  1918, 
to  persons  who  transferred  their  rights  and 
possession  to  defendants,  with  the  consent  of 
plaintiff.  Upon  refusal  of  defendants  to  va- 
cate the  premises  on  August  15,  1918,  plain- 
tiff instituted  this  action  in  unlawful  detain- 
er on  August  17,  1918,  wherein,  by  a  writ  of 
restitution  executed  by  the  sheriff,  the  prem- 
ises occupied  by  defendants  were  restored  to 
plaintiff  on  August  22,  1918.  In  the  agree- 
ment by  which  defendants  held  the  premises, 
plaintiff  represented  he  had  the  privilege,  in 
a  certain  manner,  of  a  renewal  of  the  lease 
under  which  he  held,  and  agreed  that,  in  the 
event  he  succeeded  in  getting  a  renewal  of 
his  lease,  the  privilege  of  an  extension  would 
be  given  the  sublessees. 

At  the  trial,  on  November  15, 1918,  the  evi- 
dence showed  that  plaintiff  had  relied  upon 
an  oral  promise  of  his  lessor  for  the  exten- 
sion of  his  lease  referred  to,  but  that  prior 
to  August  15,  1918,  he  was  notified  by  his 
lessor  an  extension  of  his  tenancy  could  not, 
and  would  not,  be  given,  and  plaintiff  in  turn 
so  notified  defendants  some  time  prior  to  the 
expiration  of  their  subtenancy.  Plaintiff  sur- 
rendered possession  to  his  lessor  on  August 
31,  1918,  as  provided  by  the  terms  of  the 
lease.  At  the  conclusion  of  plaintiff's  proof, 
the  trial  court  granted  a  nonsuit  against 
plaintiff,  holding  that  whatever  rights  he  had 
from  his  lessor  would  pass  to  defendants  as 
to  that  portion  of  the  property  sublet  to 


them,  thus  entitling  defendants  to  the  right 
of  possession  until  August  31,  1918,  and  en- 
tered Judgment  accordingly.  Plaintiff  has 
appealed. 

The  agreement  by  which  respondents  held 
the  property  specifically  provided  for  a  ten- 
ancy ending  August  15,  1918.  True,  the  sub- 
lease provided: 

"And  it  is  agreed  that  in  the  event  the  les- 
sor, or  his  assignee,  succeeds  in  renewing  bis 
original  lease,  that  the  lessees  herein  named 
shall  likewise  have  the  privilege  of  renewing  this 
lease.  •  •  •» 

But,  as  already  noticed,  appellant  was  un- 
able to  get  an  extension,  and  seasonably  noti- 
fied respondents  to  that  effect 

The  action  was  not  prematurely  brought, 
and  the  Judgment  Is  reversed. 

HOLOOMB,  C.  J.,  and  MAIN  and  MACK- 
INTOSH, JJ„  concur. 


(106  Wash.  60S) 

FARMERS'  GRAIN  A  SUPPLY  CO.  v. 
LEMLEY.    (No.  14883.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

1.  Evidence  <8=>18— Judicial  Notice— Bulk, 
and  Sack  Wheat— Value. 

The  court  will  take  Judicial  notice  that  bulk 
wheat  differs  from  sack  wheat,  in  that  the  Ut- 
ter includes  the  labor  of  sacking  and  the  cost 
of  the  sacks  and  commands  a  higher  price  in 
the  market  than  bulk  wheat. 

2.  Sales  <8=>83— Contract  to  Sell  and  De- 
liver Bulk  Wheat  —  Dutt  to  Deliver 
Sacked  Wheat. 

Where  defendant,  a  farmer,  contracted  to 
sell  wheat  to  plaintiff,  a  grain  buyer,  to  be  de- 
livered at  a  particular  place  in  bulk,  the  de- 
fendant was  under  no  duty  in  any  event  to  de- 
liver the  wheat  sacked. 

3.  Sales  <S=>87(1)— Contract— Place  or  De- 
li vert— Presumption. 

Where  the  place  ot  delivery  of  wheat  sold 
was  mutually  agreed  upon  and  named  in  the 
contract, .  it  is  immaterial  which  party  first 
proposed  it,  and  it  will  be  presumed  a  public 
warehouse,  as  it  cannot  be  assumed  that  the 
parties  contracted  for  delivery  at  a  private  ware- 
house controlled  by  neither,  without  consulting 
the  party  in  control. 

4.  Sales  <8=>201(4>— Passing  or  Title  on  De- 
livery—Deltvert  to  Agreed  Warehouse. 

Under  contract  to  sell  and  deliver  wheat  at 
a  specified  warehouse,  when  wheat  was  there 
delivered  it  would  belong  to  buyer,  and  the  ware- 
houseman would  become  buyer's  agent  to  care 
for  it,  and  not  the  agent  of  the  seller  whose  in- 
terest would  cease  on  delivery. 

5.  Sales  <$=>153— Delivery— Tender. 

Where  seller  informed  buyer  that  the  ware- 
house at  which  wheat  was  to  be  delivered  was 
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unable  to  receive  same  and  that  he  was  ready 
to  make  delivery,  and  he  waited  a  reasonable 
time'  thereafter  for  buyer  to  furnish  a  place  of 
delivery  without  additional  labor  or  expense, 
there  was  a  sufficient  tender  if  tender  was  re- 
quired. 

6.  Saxes  <8=>172  —  Delivery  ok  G bain- 
Change  of  Place  of  Delivery— Insuffi- 
cient Proposals  of  Buyer  —  Breach  of 
Contract. 

Where  a  warehouse  at  which  wheat  was  to 
be  delivered  under  sale  contract  was  unable  to 
receive  the  same  within  the  time  contracted  for 
delivery,  and  the  buyer  proposed  that  the  wheat 
be  sacked,  but  did  not  offer  to  furnish  sacks, 
or  labor  of  sacking  and  offered  to  pay  for  the 
wbeat  and  permit  the  seller  to  make  delivery 
later,  but  refused  to  permit  immediate  grading 
and  weighing  to  prevent  subsequent  loss  in  quan- 
tity or  quality  from  falling  upon  the  seller, 
seller  was  justified  in  abandoning  the  contract 

En  Banc 

On  rehearing.  Former  opinion  reversed, 
and  judgment  affirmed. 

For  former  opinion,  see  178  Pac  640. 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  adopts  the  dis- 
senting opinion  heretofore  filed  in  this  case 
and  published  in  178  Pac.  640,  as  the  opinion 
of  the  court;  and  the  judgment  appealed 
from  will  be  affirmed. 


<107  Wash.  274) 

MILLER  v.  KEMPER.   (No.  15101.) 

{Supreme  Court  of  Washington.  May  81, 1910.) 

1.  Partnership  <J=>108  —  Suit  Between 
Partners  Before  Dissolution— Advance- 
ments. 

While  there  is  an  exception  to  the  rule  that 
one  partner  cannot  sue  another  before  partner- 
ship dissolution,  under  which  a  partner  may 
sue  another  for  advancements  which  he  has 
made  to  the  other,  such  exception  does  not  in- 
clude advancements  constituting  a  loan  from  a 
partner  to  the  partnership,  which  cannot  be 
collected  until  after  accounting  has  been  had, 
primary  creditors  protected,  and  the  partner- 
ship dissolved. 

2.  Pleading  <8==*205(1)— Complaint— Sum - 
olenoy  Against  General  Demurrer. 

A  general  demurrer  to  a  complaint  should 
have  been  sustained,  where  the  complaint  was 
insufficient  without  a  wrong  interpretation 
which  the  pleader  put  upon  a  written  instru- 
ment 

Chad  wick,  C  J.,  dissenting. 
Department  L 

Appeal  from  Superior  Court,  Thurston 
County ;  John  R.  Mitchell,  Judge. 

Action  by  John  R.  Miller  against  George 
H.  Kemper.    Defendant's  demurrer  to  com- 
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plaint  being  overruled,  and  he  standing  upon 
it,  judgment  was  entered  for  plaintiff,  and 
the  defendant  appeals.   Judgment  reversed. 

Parr  &  Marts,  of  Olympla,  for  appellant 
Thomas  M.  Vance,  of  Olympia,  for  respond- 
ent 

MACKINTOSH,  J.  The  respondent  and  ap- 
pellant and  George  B.  Branch  entered  into  a 
partnership  agreement  looking  towards  the 
operation  of  a  farm  owned  by  them,  the 
agreement  providing,  among  other  things, 
that: 

M*  •  •  During  the  absence  of  said  Kem- 
per the  other  partners  may  expend  such  amounts, 
as  may  be  necessary  to  the  upkeep  or  improve- 
ment of  the  place,  notifying  said  Kemper  of 
such  expenditures.  If  they  pay  out  their  own 
private  funds,  they  are  to  be  allowed  6  per  cent 
interest  on  such  amounts  expended  until  reim- 
bursed, but  under  no  circumstances  are  they,  or 
either  of  them,  to  buy  goods  on  credit  or  in  any 
way  obligate  the  ranch  for  supplies  to  an 
amount  over  $250,  unless  the  funds  are  on  hand 
to  pay  such  obligations,  either  of  their  own  or 
the  company's  funds." 

The  complaint,  after  calling  attention  to 
this  agreement,  states  that  the  partnership 
Is  still  continuing,  not  having  been  dissolved, 
and  that  the  respondent  "has  advanced  to  the 
said  partnership  and  for  its  use  and  benefit 
in  the  upkeep  and  improvement  of  the  farm 
property  a  total  sum  of  $14,171.03."  It  is 
then  alleged  that  the  three  partners  have  con- 
tributed the  sum  of  $36,008.75,  and  that  each 
partner's  contribution  should  be  one-third  of 
that  sum,  and  that  the  respondent  by  reason 
of  his  advancement  has  contributed  more 
than  his  share,  and  that  the  sum  of  $399.91 
"represents  the  contribution  to  the  partner- 
ship capital  made  by  the  respondent  to  the 
benefit  Individually  of  the  appellant."  To 
this  compiaint  the  appellant  demurred,  and, 
the  demurrer  being  overruled,  and  he  stand- 
ing upon  It,  Judgment  was  entered  in  accord- 
ance with  the  prayer  of  the  complaint 

[1]  The  complaint  attempts  to  Interpret  the 
portion  of  the  partnership  agreement  which 
we  have  quoted  in  this  manner: 

« •  •  •  That  by  the  terms  of  the  partner- 
ship agreement  each  partner  was  authorized  to 
advance  moneys  for  the  use  and  benefit  of  the 
said  partnership  as  might  become  necessary  in 
the  improvement  or  upkeep  of  the  said  farm, 
and  when  such  advancement  was  made  the  part- 
ner so  making  the  advancement  was  and  is  to 
be  allowed  6  per  cent,  interest  on  such  advance- 
ments, the  same  becoming  a  charge  against  the 
other  two  partners  in  proportion  to  their  in- 
terest and  investment" 

Respondent  concedes  the  rule  to  be  that 
one  partner  cannot  sue  another  before  disso- 
lution of  the  partnership  on  a  claim  growing 
out  of  the  partnership  business.  The  appel- 
lant asserts  his  right  to  be  relieved  from  the 
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operation  of  this  rule  of  law  by  resort  to  the 
exception  that  one  partner  may  sue  another 
on  an  obligation  which  does  not  grow  out  of 
the  partnership,  although  it  may  in  some 
degree  relate  to  the  partnership,  the  appel- 
lant claiming  that  the  advancement  was  not 
made  to  the  partnership,  but  was  an  advance- 
ment to  his1  partners  as  individuals.  It  is,  of 
course,  true  that  there  obtains  such  an  excep- 
tion to  the  rule,  and  one  partner  may  sue 
another  for  advancements  which  he  has  made 
to  the  other,  which  advancements  may  have 
been  used  in  the  partnership  business,  but 
this  exception  cannot  be  invoked  in  the  pres- 
ent case,  for,  as  we  read  the  contract,  the  ad- 
vancements which  are  sought  to  be  recovered 
here  are,  by  the  terms  of  the  agreement,  ad- 
vancements made  to  the  partnership,  and  con- 
stitute a  loan  on  the  part  of  the  respondent 
to  the  partnership  which  cannot  be  collected 
until  after  an  accounting  has  been  had  and 
primary  creditors  have  been  protected  and 
the  partnership  dissolved. 

[2]  That  portion  of  the  complaint  which 
seeks  to  charge  the  advancement  against  the 
appellants  individually  is  not  good  against 
the  demurrer  for  the  reason  that  it  is  an 
interpretation  which  the  pleader  has  put  up- 
on a  written  instrument,  an  Interpretation 
contrary  to  our  view  of  the  agreement.  The 
complaint,  disregarding  this  Improper  inter- 
pretation, does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demur- 
rer should  have  been  sustained. 

The  Judgment  of  the  lower  court  will  be 
reversed. 

MAIN,  TOLMAN,  and  FDLLERTON,  JJ., 
concur. 

CHADWICK,  O.  J.  (dissenting).  By  arti- 
cles signed  December  10,  1910,  the  three  par- 
ties became  equal  in  a  partnership  of  inde- 
terminate duration.  There  is  no  provision  in 
the  contract  fixing  or  limiting  the  amount  of 
capital  to  be  employed,  nor  any  provision  as 
to  when  or  how  contributions  shall  be  made, 
other  than  the  one  quoted  In  the  majority 
opinion.  It  is  clear  the  partners  knew  Kem- 
per, the  appellant,  was  to  be  absent  a  part 
of  the  time,  during  which  Miller,  the  respond- 
ent, was  authorized  to  advance  money  for  the 
benefit  of  the  business,  with  the  agreement 
if  he  did  so  out  of  his  private  funds  he  should 
be  reimbursed  therefor,  with  interest  at  6 
per  cent.  There  can  be  no  reasonable  and 
natural  understanding  of  the  contract  other 
than  that  permitting  Miller  to  recover  from 
Kemper  whatever  amount  he  advanced,  with 
interest,  for  Kemper's  benefit,  keeping  in 
mind  the  equality  of  their  relations  to  the 
partnership  business.  Any  other  construc- 
tion of  the  contract  would  impose  upon  re- 


spondent a  greater  risk  than  he  assumed  In 
the  agreement  that  the  partners  were  to  share 
equally  in  the  losses.  Indeed,  all  the  parties 
so  understood  it,  because  the  complaint  spe- 
cifically alleges  "that  about  May  4,  1012,  a 
settlement  was  had  between  the  partners  and 
a  balance  struck."  Immediately  the  com- 
plaint then  sets  out  the  total  amount  invested 
m  the  business,  the  amount  paid  in  by  each 
that  the  amount  furnished  by  each  of  the 
others  is  less  than  one-third  of  the  total,  and 
that  respondent's  overpayment  was  to  the 
advantage  of  appellant  in  the  sum  of  $309.91, 
for  which  Judgment  was  demanded.  Appel- 
lant's demurrer  admits  this.  There  is  no 
necessity  to  Invoke  the  liberality  enjoined  by 
section  285,  Rem.  Code,  In  the  construction 
of  pleadings,  to  observe  that  the  effect  of  tbe 
allegations  of  the  whole  complaint  (notwith- 
standing some  portions  thereof  in  the  nature 
of  conclusions  or  surplusage  that  were  not 
moved  against  by  appellant)  is  to  recover  for 
an  oversubscription  to  the  capital  of  the  part- 
nership made  by  respondent  for  appellant's 
benefit,  according  to  the  terms  of  the  cove- 
nants in  the  contract,  due  upon  a  settlement 
between  the  parties  and  a  balance  struck.  In 
such  case  the  rule  admitted  In  the  majority 
opinion  is : 

"An  action  may  be  brought  on  a  note  or  oth- 
er obligation,  given  by  one  partner  to  another 
for  a  valid  consideration,  although  the  transac- 
tion may  inure  to  the  benefit  of  the  firm. 
•   •   • "   30  Cyc,  467. 

Story  on  Partnership  (7th  Ed.)  p.  346,  §219, 
states  the  rule  to  be  as  follows: 

"It  is  true  that  one  partner  may  maintain 
an  action  at  law  against  the  other  partners 
or  any  one  or  more  of  them  for  moneys  ad- 
vanced or  paid  or  contributed  at  their  request 
for  their  separate  and  distinct  account  and  ben- 
efit" 

2  Bates,  Partnership,  f  878,  says: 

"The  real  test  is  not  solely  whether  the  action 
can  be  tried  without  going  into  the  partnership 
accounts,  but  whether  the  defendant  has  bound 
himself  personally  to  the  plaintiff." 

Among  other  authorities  to  the  same  effect 
are  Ryder  v.  Wilcox,  103  Mass.  24 ;  Benton  v. 
Hunter,  119  Ga.  381,  46  S.  E.  414;  Wright  V. 
Mlchle,  6  Grat  (Va.)  864;  Carpenter  v. 
Greenop,  74  Mich.  664,  42  N.  W.  276,  4  L.  B. 
A.  241,  16  Am.  St.  Rep.  662 ;  Bates  v.  Lane, 
62  Mich.  132,  28  N.  W.  763;  and  Mitchell  v. 
Wells,  64  Mich.  127,  19  N.  W.  777. 

An  action  of  this  kind  in  no  sense  disturbs 
the  rights  of  creditors  with  reference  to  the 
partnership  assets  or  its  liabilities,  or  the 
liabilities  of  the  partners. 

The  Judgment  of  the  lower  court  should  be 
affirmed. 
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(107  Wash.  280) 
APPLETON  v.  APPLETON.   (No.  15231.) 

(Supreme  Court  of  Washington.   May  31, 1919.) 

Divorce  oJ=>  133(3)— Attempted  Reconcilia- 
tion— Evidence. 
Plaintiff  in  divorce  held  not  to  have  sus- 
tained the  burden  of  proof  of  bona  fides  of  his 
alleged  attempt  at  reconciliation  and  offer  to 
resume  marital  relations,  made  shortly  after 
defendant,  in  prior  action  by  plaintiff  for  di- 
vorce, was  decreed  separate  maintenance. 


Department  1. 

Appeal  from  Superior  Court,  Spokane 
County ;  Bruce  Blake,  Judge. 

Action  by  Wilbur  H.  Appleton  against 
Adelaide  Appleton.  From  adverse  judgment, 
plaintiff  appeals.  Affirmed. 

Robertson  &  Miller  and  Rosenbaupt  ft 
Grant,  all  of  Spokane,  for  appellant. 

Merritt,  Lantry  &  Merritt,  of  Spokane,  for 
respondent. 

PER  CURIAM.  This  action  follows  Apple- 
ton  v.  Appleton,  97  Wash.  199,  166  Pac.  61. 
Plaintiff  began  this  action  for  divorce,  alleg- 
ing defendant's  repudiation  of  a  bona  fide  at- 
tempt to  reconcile  their  differences  and  to 
live  together  as  husband  and  wife.  The 
court  found  as  a  fact  that  the  efforts  and 
offer  of  the  plaintiff  were  not  in  good  faith, 
and  denied  a  divorce. 

The  question  of  good  faith  is  a  question  of 
fact.  We  have  read  the  record,  and,  having 
in  mind  that  in  the  former  action  the  plain- 
tiffs prayer  for  a  divorce  was  denied;  that 
the  defendant  was  given  a  decree  of  separate 
maintenance,  thus  establishing  that  the  fault 
up  to  that  time  was  in  plaintiff;  that  the 
burden  of  proof  is  upon  plaintiff  to  establish 
that  his  offer  to  resume  marital  relations 
with  his  wife  was  made  In  good  faith,  with 
an  honest  Intention  that  It  should  be  accept- 
ed, and  with  the  further  honest  intention  of 
fulfilling  his  marital  duties,  and  not  for  the 
purpose  of  laying  a  foundation  for  a  future 
suit  for  divorce,  we  cannot  say  that  plaintiff 
has  sustained  the  burden.'  The  evidence  is 
practically  one  against  tlie  other,  and  in  view 
of  the  decree  in  the  preceding  case  and  the 
finding  of  the  trial  judge,  who  had  both  par- 
ties before  him  and  could  measure  their  con- 
duct and  attitude  when  upon  the  witness 
stand,  and  in  view  of  the  fact  that  the  offer 
was  made  within  two  weeks  after  the  decree 
in  the  former  case,  while  the  smart  of  the 
former  trial  was  still  burning  and  was  pos- 
sibly a  matter  of  public  comment  and  gossip, 
it  would  seem  that  defendant  would  have  the 
right  to  require  some  evidence  of  good  in- 
tention other  than  the  mere  word  of  plain- 
tiff. 


It  would  serve  no  end  to  rehearse  the  testi- 
mony in  detail.  It  is  enough  to  say  that  it 
is  our  judgment  plaintiff  has  not  sustained 
the  burden  of  proof  that  the  law  puts  upon 

hlUK 

Affirmed. 


007  Wash.  306) 

BRENGMAN  v.  KING  COUNTY. 
(No.  16328.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

L  Highways  <8=>l&4  — County  Highway  — 
Obstructions— Duty  of  County— Showing 
Lights. 

It  is  the  duty  of  a  county  to  show  such 
lights,  around  a  place  where  an  obstruction  ex- 
ists and  where  automobiles  are  accustomed  to 
pass,  that  one  approaching  can  see  that  a  dan- 
gerous condition  exist*. 

2.  Highways  <8=>213(2) — Obstruction— Ac- 
tion fob  Injuries— Question  fob  Juby— 
Placing  Lights. 
In  action  for  injuries  received  from  running 
into  a  barricade  in  a  county  highway  at  night, 
question  whether  the  barricade  had  been  so 
constructed  and  the  lights  so  placed  that  auto- 
mobile drivers  would  not  be  liable  to  destroy 
the  lights  in  passing  held  to  be  a  question  of 
fact  for  the  jury,  in  view  of  testimony  that  lights 
so  placed  had  been  twice  destroyed  before  the 
injury. 

8.  Highways  <8=>213(2)— Obstructions— Ac- 
tion fob  Injuries— Question  fob  Juby— 
Duty  of  County— Warning. 
In  action  for  injuries  received  from  running 
into  a  barricade  on  county  highway  at  night, 
whether,  in  view  of  the  destruction  of  lights 
at  the  barricade  by  passing  automobiles  prior 
to  the  injury,  the  county  had  done  its  full  duty 
hi  giving  sufficient  warning  to  protect  the  pub- 
lic from  possible  injury  was  not  a  matter  of 
law  for  the  court's  determination,  but  a  question 
of  fact  for  the  jury. 

4.  Trial  «=>139(1>— Questions  of  Law  ob 
Fact. 

Where  the  whole  situation  in  a  given  case 
does  not  point  so  conclusively  to  the  conclusion 
that  there  can  be  no  chance  for  dispute  or  argu- 
ment, the  question  should  not  be  decided  by 
the  court  as  a  matter  of  law,  but  should  be 
submitted  to  the  jury  as  one  of  fact 

5.  Appeal  and  Ebbob  <8=>169  —  Questions 
Not  Raised  Below. 

A  point  which  was  not  raised  in  the  lower 
court  cannot  be  presented  on  appeal  for  the 
first  time. 


Department  1. 

Appeal  from  Superior  Court,  King  County; 
Walter  M.  Freud,  Judge. 

Action  by  Alice  A.  Brengman  against  King 
County.  From  a  judgment  for  the  county, 
plaintiff  appeals.   Reversed  and  remanded. 
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Bellinger,  Battle,  Hulberts  &  Shortt,  of 
Seattle,  for  appellant 

Fred  C.  Brown  and  Wm.  Parmerlee,  both 
of  Seattle,  for  respondent 

MACKINTOSH,  J.  On  August  12,  1917, 
a  portion  of  the  Pacific  Highway  located  In 
King  county,  lying  between  the  cities  of 
Seattle  and  Tacoma,  was  being  repaired  by 
contractors  in  the  employ  of  the  county.  At 
the  conclusion  of  work  on  that  day  a  bar- 
ricade was  erected  around  a  section  of  the 
road  which  had  been  torn  up,  and  lights 
were  placed  at  the  north  and  south  ends  of 
the  barricade.  At  about  9  o'clock  in  the 
evening  a  passing  automobile  struck  the 
north  end  of  the  barricade  and  destroyed  the 
light  which  was  placed  there.  A  witness 
who  observed  the  occurrence  took  the  lan- 
tern from  the  south  end  of  the  barricade  and 
placed  it  in  the  same  position  which  had  been 
occupied  by  the  lantern  just  destroyed,  and 
within  an  hour  or  two  thereafter  the  second 
lantern  was  destroyed  in  the  same  manner 
as  had  been  the  first  Thereafter  the  plain- 
tiff, approaching  from  the  north,  ran  into 
the  barricade,  there  being  no  warning  of  its 
presence,  and  received  injuries  for  which  he 
brought  this  action. 

It  was  admitted  that  the  lights  themselves 
were  sufficient  as  lights  had  they  been  prop- 
erly placed  and  protected  by  a  sufficient  bar- 
ricade. At  the  conclusion  of  the  case  the 
trial  court  directed  the  jury  to  return  a 
verdict  for  the  county. 

[1]  The  obstruction  of  the  highway  ex- 
isting at  a  point  where  a  great  many  auto- 
mobiles pass  during  both  daylight  and  dark, 
and  at  a  point  where  they  are  permitted  to 
travel  at  considerable  speed,  the  county  was 
under  an  obligation  to  show  such  lights,  pro- 
tected by  a  barricade  around  the  place  be- 
ing repaired,  as  that  one  approaching  could 
see  that  a  dangerous  condition  existed. 

[2]  In  placing  lights  upon  this  barricade  it 
was  necessary  that  they  be  so  placed  that 
automobile  drivers  would  not  be  liable  to 
destroy  them  In  passing,  and  the  question  as 
to  whether  the  barricade  had  been  so  con- 
structed and  the  lights  so  placed  is  a.  ques- 
tion of  fact  for  the  Juryf  in  view  of  the  tes- 
timony which  disclosed  that  the  lights  so 
placed  had  been  twice  destroyed  within  a 
short  period  preceding  the  plaintiff's  injury. 

[3]  The  trial  court  was  in  error  in  deter- 
mining, as  a  matter  of  law,  that  the  county 
had  done  its  full  duty,  and  should  have  sub- 
mitted to  the  jury  the  question  as  to  whether 
the  placing  of  the  lights,  under  all  the  cir- 
cumstances and  conditions  testified  to,  was 


the  giving  of  a  sufficient  and  proper  warn- 
ing to  protect  the  public  upon  the  highway 
from  possible  injury. 

Sutton  v.  City  of  Snohomish,  11  Wash.  24, 
39  Pac.  273,  48  Am.  St  Rep.  847,  decides 
that  a  question  is  presented  for  the  Jury's 
determination  when  it  has  been  shown  that 
barricades  constructed  were  "liable  to  be 
thrown  down  at  any  moment  by  the  mere 
carelessness  or  thoughtlessness  of  persons 
passing  along." 

Reed  v.  City  of  Spokane,  21  Wash.  218, 
67  Pac.  803,  approves  as  correct  an  instruc- 
tion, submitting  to  the  jury  in  a  case  sim- 
ilar to  this  a  question  as  to  whether  the 
municipality  had  originally  constructed,  "suf- 
ficient barriers,  guards,  and  beacons  or  dan- 
ger lights"  to  protect  any  reasonably  care- 
ful person  from  danger. 

The  later  case  of  Tagge  v.  Roslyn,  51 
Wash.  258,  96  Pac.  668,  relied  upon  by  the 
respondent,  is  one  in  which  the  lower  court 
was  Justified  in  determining,  as  a  matter 
of  law,  that  the  barriers  placed  around  an 
excavation  were  sufficient,  the  court  saying: 

"Considering  the  nature  of  the  excavation  and 
the  temporary  character  of  the  barriers  placed 
around  it,  they  having  been  placed  there  simply 
to  guard  the  excavation  overnight,  we  feel 
constrained  to  hold  that  the  court  did  not  err  in 
holding  that  the  barriers  were  legally  sufficient;" 
the  barriers  having  been  securely  fastened  and 
there  being  enough  light  to  enable  one  to  see 
them. 

The  barricade  In  the  Sutton  Case  was 
for  the  protection  of  pedestrians  only,  and 
was  not  subject  to  the  destruction  which 
comes  to  barricades  placed  upon  the  travel- 
ed highway,  over  which  rapidly  moving  au- 
tomobiles are  constantly  coming  and  going, 

[4]  The  whole  situation  here  does  not 
point  so  conclusively  to  the  conclusion  that 
there  can  be  no  chance  for  dispute  or  argu- 
ment and  therefore  the  question  should  not 
have  been  decided  by  the  court  as  a  matter 
of  law,  but  should  have  been  submitted  to 
the  jury  as  one.  of  fact 

[6]  The  respondent  objects  to  the  suit  by 
reason  of  some  alleged  deficiencies  in  the 
claim  presented  .to  the  county  commission- 
ers. We  cannot  consider  this  point,  for  the 
reason  that  it  was  not  raised  in  the  lower 
court  and  is  presented  here  for  the  first 
time. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  the  .cause  remanded  for  a 
new  trial. 

CHADWICK,  a  J,  and  MAIN,  TOLMAN, 
and  MITCHELL,  JJ,  concur. 
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HOOD  MFG.  CO.  v.  MATZGEB  et  at 
(No.  15188.) 


(Supreme  Court  of  Washington. 

1919.) 


May  81, 


1.  Landlobd  and  Tenant  <g=>200(l)— Basis 
of  Rent— Cost  of  Building. 

Within  the  contract  of  defendants  to  erect 
and  lease  to  plaintiff  a  building,  rent  to  be  based 
on  cost  of  building,  the  architect's  service  and 
wages  paid  by  defendants  to  their  adult  son  for 
keeping  the  books,  overseeing  work,  etc.,  held 
taxable  to  cost. 

2.  Appeal  and  Ebbob   <@=>101 1(1)— Review- 
Findings  of  Fact. 

Trial  court's  findings  based  on  conflicting 
evidence  will  not  be  disturbed  unless  contrary 
to  the  great  weight  of  evidence. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
6  per  cent.  Interest. 

Action  by  the  Hood  Manufacturing  Com- 
pany against  J.  Matzger  and  others.  From 
judgment  awarding  plaintiff  relief  less  than 
prayed,  plaintiff  appeals.  Affirmed. 

Max  Hardman,  of  Seattle,  for  appellant 
Revelle  &  Revelle,  of  Seattle,  for  respond- 
ents. 

HOLCOMB,  J.  Respondents  J.  Matzger 
and  wife  entered  Into  a  written  agreement 
and  lease  with  appellant  manufacturing  com- 
pany on  April  2,  1917,  by  the  terms  of  which 
respondents  agreed  to  erect  a  building  at 
the  northwest  corner  of  First  Avenue  South 
and  Horton  street,  in  the  city  of  Seattle,  and 
lease  the  same  to  appellant  for  a  period  of 
ten  years  from  the  completion  of  the  build- 
ing. It  was  further  agreed  that  the  amount 
of  the  monthly  rental  should  be  figured  upon 
the  basis  of  the  cost  of  the  building  to  re- 
spondents, that  is,  if  the  erection  of  the 
building  cost  respondents  less  than  the  sum 
of  $6,500,  the  monthly  rental  payable  by  ap- 
pellant was  to  be  $125;  in  the  event  that 
the  cost  of  the  building  should  be  more  than 
$6,500,  the  rental  was  to  be  $137.50  per 
month.  Among  certain  other  covenants  con- 
tained in  this  lease,  it  is  material  to  notice 
one  which  provided  that  the  lessors  gave 
the  lessee  an  option  (to  be  exercised  by  the 
lessee  within  two  years  from  the  date  of  the 
completion  of  the  building)  to  purchase  the 
property  (realty  and  building)  at  the  price  of 
$22,000,  payable  $5,000  cash  and  the  balance 
in  120  monthly  payments  of  $141.66,  with 
6  per  cent,  interest. 

Thereafter  Matzger ,  and  wife  erected  a 
building  at  the  agreed  site,  and  the  appellant 
moved  in  and  took  possession  thereof.  On 
May  31,  1917,  appellant  wrote  respondents 
In  part  as  follows : 
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"Referring  to  the  building  which  you  have 
erected  for  us  at  the  northwest  corner  of  First 
Avenue  South  and  Horton  street,  this  city,  we 
wish  to  call  attention  to  the  fact  that  the  build- 
ing has  not  been  erected  by  you  as  agreed  upon, 
and  is  deficient  in  many  respects,  correction  of 
some  of  which  we  are  willing  to  waive,  but  we 
do  insist  that  the  following  matters  be  correct- 
ed: [Then  follow  11  items  of  alleged  necessary 
corrections,  the  whole  concluding  with  a  state- 
ment that  appellant  company  presumes  that  the 
incompleted  work  such  as  wiring,  plumbing, 
etc.,  will  be  properly  performed  before  respond- 
ents' men  leave  the  work.]" 


On  June  20,  1917,  appellant  company  again 
wrote  respondents  in  part  as  follows : 

"However,  unless  we  hear  from  you  to  the 
contrary  promptly,  we  will  take  it  for  granted 
that  your  letter  of  June  5th  is  intended  as  a 
refusal  on  your  part  to  make  good  any  of  these 
defects  that  have  been  called  to  your  atten- 
tion, and  we  will  proceed  to  take  such  steps  to 
enforce  our  rights  as  may  be  necessary. 

"Incidentally,  we  wish  to  advise  you  that 
we  are  not  willing  to  accept  your  statement  as 
to  the  cost  of  the  building,  and  we  demand  that 
you  at  once  furnish  us  with  an  itemized  state- 
ment showing  in  detail  the  cost  of  the  various 
items  involved  in  the  construction  of  the  build- 
ing, supported  by  proper  vouchers." 

The  dispute  of  which  these  letters  are  the 
obvious  evidence  culminated  In  an  action  by 
appellant,  setting  up  the  lease  and  agreement 
and  alleging  that  Matzger  and  wife  had  re- 
fused to  account  for  the  cost  of  the  building, 
that  the  building  had  not  cost  more  than  the 
sum  of  $6,500,  that  the  reasonable  rental  val- 
ue of  the  building  erected  by  the  Matzgers 
was  less  than  the  rental  value  of  the  building 
agreed  to  be  erected  by  them  in  the  sum  of  $35 
per  month,  that  the  building  erected  was  of  a 
less  value  than  the  building  agreed  to  be  erect- 
ed, and  praying  that  the  Matzgers  be  required 
to  account  for  the  cost  of  the  building,  that 
the  court  determine  the  amount  of  the  rental 
to  be  paid  on  the  actual  valuation,  and  that 
the  lease  be  reformed  as  to  the  option  price 
of  $22,000  at  which  appellant  might  purchase 
the  property,  changing  to  the  sum  of  $18,- 
500,  and  asking  judgment  for  excess  of  rent- 
al already  paid  over  the  amount  which  the 
court  should  determine  properly  to  be  paid. 

Trial  In  the  lower  court  without  a  jury 
resulted  in  findings  that  the  building  had 
cost  more  than  the  sum  of  $6,500,  but  that 
it  had  not  been  erected  according  to  the 
agreement,  whereby  the  manufacturing  com- 
pany (appellant  here)  was  damaged  in  the 
sum  of  $1,200,  that  sum  representing  what  it 
would  cost  to  install  a  floor  in  the  working 
part  of  the  building  such  as  was  called  for 
by  the  plan,  and  distributed  that  amount 
through  the  120  months  of  the  lease  at  the 
rate  of  $10  per  month,  making  a  rental  to  be 
paid  in  the  sum  of  $127.50,  and  gave  the 
plaintiff  judgment  for  the  sum  of  $120,  repre- 
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sen  ting  the  excess  of  $10  per  month  already 
paid  for  12  months.  The  trial  court  refused 
to  modify  or  reform  the  lease  in  any  par- 
ticular, Including  the  option  price  of  $22,- 
000  therein  agreed  on. 

[1]  The  crux  of  the  whole  matter  is  clear- 
ly the  cost  of  the  building,  for  that  is  made 
the  basis  of  the  monthly  rental,  and  is  urged 
as  a  reason  for  the  requested  modification  of 
the  option  price.  The  question  as  to  the  ac- 
tual construction  of  the  building  differing 
from  certain  agreed  plans  is  secondary  even 
to  this  matter,  such  variance  justifying,  ac- 
cording to  appellant  manufacturing  compa- 
ny, not  the  surrender  of  its  lease,  which  it 
did  not  desire  or  attempt,  but  merely  a  modi- 
fication of  the  rental  terms.  This  difference, 
and  it  is  agreed  that  there  is  a  difference  be- 
tween the  plan  and  the  construction  of  this 
building,  is  but  an  angle  of  the  larger  ques- 
tion as  to  the  initial  cost  of  the  building. 

It  is  Incontrovertible  that  the  agreement 
between  the  parties  contemplated  the  con- 
struction of  a  building  as  cheaply  as  possi- 
ble, it  having  been  estimated  that  a  building 
such  as  appellant  desired  would  cost  about 
$8,000,  and,  it  being  desired  by  both  parties 
to  bring  the  cost  of  the  building  down  to 
$6,500,  or  as  near  thereto  as  possible,  it 
was  understood  and  agreed  that  secondhand 
material  should  be  used  in  the  construction 
of  the  building  as  far  as  practicable,  and  that 
changes  should  be  made  and  were  made  by 
agreement  of  the  parties  to  reduce  the  cost 
of  the  building.  The  architect  who  drew  the 
plans  drew  them  from  a  rough  sketch  pre- 
pared by  appellant's  president  as  to  the  kind 
of  building  desired  for  his  purposes,  and  it 
was  understood  and  agreed  that  a  plan  with 
specifications  had  to  be  presented  to  the 
city  authorities  in  order  to  obtain  a  building 
permit,  but  that  neither  party  understood  or 
agreed  that  such  plans  and  specifications 
were  to  be  rigidly  adhered  to,  but  only  fol- 
lowed in  general  outline.  The  original 
agreement  between  the  parties,  It  should  be 
noted,  had  stipulated  that  the  building 
should  be  constructed  according  to  "a  sketch 
O.  K.'d"  by  appellant  Much  contention  is 
made  against  the  payment  of  the  bill  for 
the  architect's  services,  amounting  to  $450, 
which  amount  the  respondents  obligated 
themselves  to  pay.  While  it  is  true  that  the 
plans  and  specifications  as  submitted  by 
the  architect  were  substantially  departed 
from,  it  is  not  true  that  the  plans  and  spec- 
ifications contemplated  by  the  parties,  based 
upon  the  "sketch  as  O.  K.'d"  by  appellant, 
and  according  to  which  the  architect's  more 
comprehensive  plans  and  specifications  were 
made,  were  departed  from.  For  this  reason 
the  architect's  services  chargeable  to  the 
owner  are  also  chargeable  to  the  lessee  under 
the  agreement  We  have  held  that  archi- 
tect's services  are  eveu  lienable  against  a 


building,  and,  even  though  they  may  not 
have  been  strictly  followed,  they  are  never- 
theless recoverable. 

Another  item  of  the  cost  of  construction 
vigorously  contested  by  appellant  was  that 
of  the  son  of  respondents  who  was  paid 
wages  aggregating  $225  for  nine  weeks'  work. 
It  appears  that  the  son  kept  the  books,  help- 
ed his  father  in  negotiations  with  contrac- 
tors concerning  the  letting  of  portions  of  the 
work,  purchasing  lumber,  keeping  the  time 
of  employes,  overseeing  the  work  and  doing 
general  clerical  work.  He  was  of  full  age, 
and  his  parents  were  not  entitled  to  his  serv- 
ices. The  lower  court  held  that  the  wages 
of  the  son  were  properly  chargeable  to  the 
cost  of  construction,  and  we  see  nothing  in 
the  record  to  show  to  the  contrary. 

The  claim  of  J.  Matzger,  one  of  the  re- 
spondents, for  wages  and  car  fare  in  the 
amount  of  $250,  in  overseeng  the  construc- 
tion, was  disallowed  by  the  trial  court,  and 
therefore  Is  not  to  be  considered. 

Various  other  items  were  allowed  by  the 
court  which  we  think  properly  entered  into 
the  cost  of  the  building,  and  no  Just  reason 
is  shown  to  the  contrary.  ' 

Appellant  showed  that  a  firm  of  contrac- 
tors bid  $5,300  to  construct  the  building,  ar- 
guing therefrom  that  $5,300  was  properly  the 
cost  of  construction  of  the  building.  This  by 
no  means  follows,  and,  moreover  this  bid  did 
not  include  plumbing,  wiring,  roofing,  and 
painting,  which  cost  the  respondents  $1217: 
this  added  to  the  bid  would  bring  the  total 
amount  over  $6,500.  Also  it  did  not  include 
the  sheet  metal  skylights  and  architect's  fee, 
which  would  have  made  in  all  more  than 
$7,000. 

[2]  Upon  an  examination  of  the  whole 
record,  while  at  first  blush  we  were  Inclined 
to  the  opinion  that  some  of  the  items  dis- 
allowed by  the  trial  court  to  appellant  and 
allowed  to  respondents  as  properly  charge- 
able to  the  cost  of  construction  should  not 
have  been  allowed  respondents,  but  should 
have  been  deducted,  we  are  now  of  the  opin- 
ion that  appellant  did  not  sustain  the  burden 
of  proof  as  to  those  items,  and  that  the 
court  was  generous  rather  than  exactly 
just  In  allowing  $1,200  on  account  of  defec- 
tive flooring.  The  court  found  that  the 
building  cost  in  excess  of  $6,900,  and,  while 
this  may  not  be  exactly  correct  it  is  certain- 
ly correct  that  It  cost  in  excess  of  $6,500. 
Unless  it  cost  less  than  $6,500,  the  provision 
as  to  the  rental  of  $125  per  month  could  not 
apply,  and  the  court's  deduction  and  appor- 
tionment of  the  rent  from  the  $1,200  damages 
allowed  on  the  rental  value  to  respondents 
awards  substantial  Justice.  There  is  no 
basis  for  the  reformation  of  the  lease.  The 
findings  of  the  trial  court  were  based  on 
conflicting  evidence,  and  will  not  be  disturb- 
ed unless  contrary  to  the  great  weight  of 
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evidence,  and  this  we  cannot  find  to  be  the 

case. 

The  Judgment  is  affirmed. 

MOUNT,  FULLBRTON,  and  PARKER, 
JJ.,  concur. 
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WOODS  t.  YOUNG  LUMBER  00. 
(No.  16884.) 

(Supreme  Court  of  Washington.  Jane  24, 1019.) 

Chattel  Mortgages  <8=>63— Affidavit— No  - 

TABIAL  CXBTIFIOATK— SOFFICISNOT. 

Where  a  notary's  certificate  of  acknowledg- 
ment of  a  chattel  mortgage  and  his  jurat,  certi- 
fying to  the  subscribing  and  swearing  to  an 
affidavit  in  good  faith,  both  of  which  were 
made  by  the  mortgagor's  president,  were  each 
signed  by  the  notary  and  were  on  the  same 
instrument,  held  that,  though  but  one  impression 
of  the  notarial  seal  was  made,  the  instrument 
was  valid  within  Rem.  Code  1918,  |  8660,  de- 
claring that  a  mortgage  of  personal  property  is 
void  unless  it  is  accompanied  by  the  affidavit  of 
the  mortgagor  that  it  is  made  in  good  faith, 
without  design,  delay,  or  to  defraud  creditors, 
etc 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; John  D.  Fletcher,  Judge. 

Action  by  B.  T.  Woods,  as  receiver  of  the 
Mountain  Mill  Company,  against  the  Young 
Lumber  Company.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Leopold  M.  Stern,  of  Seattle,  for  appellant 
Davis  &  Neal,  of  Tacoma,  for  respondent 

PARKER,  J.  The  plaintiff,  Woods,  as  re- 
ceiver of  the  Mountain  Mill  Company,  seeks 
recovery  of  a  money  judgment  against  the 
defendant  Young  Lumber  Company,  upon  the 
ground  that  it  has  received  a  preference  pay- 
ment as  a  creditor  of  the  Mountain  Mill 
Company,  after  the  company  became  insol- 
vent. The  lumber  company  demurred  to  the 
receiver's  complaint  upon  the  ground  that  it 
did  not  state  a  cause  of  action,  which  de- 
murrer was  sustained  by  the  superior  court ; 
and,  the  receiver  electing  to  stand  upon  his 
complaint  and  not  plead  further,  judgment 
of  dismissal  was  rendered  against  him,  from 
which  he  has  appealed  to  this  court 

The  only  question  necessary  for  us  to  no- 
tice is  as  to  whether  or  not  the  chattel  mort- 
gage executed  by  the  mill  company,  under 
which  a  sale  of  certain  of  its  property  was 
had  in  satisfaction  of  the  lumber  company's 
claim,  after  the  mill  company's  insolvency, 
was  void  for  want  of  the  attaching  of  the 
notary's  official  seal  to  his  jurat,  certifying 
to  the  subscribing. and  swearing  to  the  affi- 


davit of  good  faith  made  by  the  president 
of  the  min  company,  the  mortgagor.  The 
acknowledgment  and  the  affidavit  of  good 
faith  were  both  made  by  the  president  of 
the  mill  company  in  its  behalf  before  the 
same  notary.  The  notary's  certificate  of 
acknowledgment  and  his  jurat  certifying  to 
the  subscribing  and  swearing  to  the  affidavit 
of  good  faith  by  the  president  were  separate 
certificates;  each  being  separately  signed 
by  the  notary.  Near  to  his  signature  upon 
the  certificate  of  acknowledgment  he  placed 
In  the  usual  position  an  impression  of  his 
official  seal.  There  was  no  other  impression 
of  his  official  seal  elsewhere  upon  the  in- 
strument The  affidavit  of  good  faith  imme- 
diately followed  the  certificate  of  acknowl- 
edgment and  the  notary's  Jurat,  certifying 
to  the  subscribing  and  swearing  to  the  affi- 
davit, followed  the  president's  signature 
thereto.  The  mortgage,  certificate  of  ac- 
knowledgment affidavit  of  good  faith,  and 
certificate  of  the  notary  of  the  making  of 
the  latter,  manifestly  constitute  one  instru- 
ment, executed  in  all  its  parts  at  the  same 
time, 

Counsel  for  appellant  invokes  the  general 
rule  that  the  absence  of  an  impression  of  a  ' 
notary's  official  seal  from  the  certificate 
of  bis  performance  of  an  official  act  except 
In  cases  wherein  the  statute  expressly  dis- 
penses with  the  necessity  of  a  seal,  renders 
the  certificate  of  no  effect  as  held  in  Gates 
v.  Brown,  1  Wash.  470,  25  Pac.  914,  and  Stet- 
son &  Post  Mill  Co.  v.  McDonald,  5  Wash., 
496,  32  Pac.  108.  The  real  controversy  here, 
is  whether  or  not  there  is  such  an  absence 
of  an  Impression  of  the  notary's  official 
seal  from  his  Jurat  certifying  to  the  sub- 
scribing and  swearing  to  the  affidavit  of 
good  faith  as  to  render  that  certificate  of  no 
effect.  In  other  words,  can  It  be  held  that 
the  one  impression  of  the  notary's  official 
seal  near  his  signature  to  the  certificate  of 
acknowledgment  Is  sufficient  In  law  to  ren- 
der both  certificates  effective,  under  the 
facts  in  this  case.  It  is  plain  that  this  mortr 
gage  was  made  with  a  view,  not  only  of  Its 
becoming  a  good  mortgage,  as  between  the 
mortgagor  and  mortgagee,  but  with  a  view 
of  its  becoming  a  good  mortgage  as  against 
all  persons  who  might,  after  its  execution, 
become  interested  in  the  mortgaged  property. 
This  was  manifestly  the  intent  and  purpose 
at  the  time  of  Its  execution ;  and,  as  we  have 
noticed,  all  acts  of  the  parties,  Including 
those  of  the  notary,  having  to  do  with  its  exe- 
cution, were  concurrent  as  to  time,  and  con- 
stitute In  effect  one  transaction.  This,  we 
think,  Is  plainly  evidenced  upon  the  face  of 
the  instrument  as  a  whole.  In  section  3660, 
Rem.  Code,  relating  to  the  manner  of  execut- 
ing chattel  mortgages,  we  read: 

"A  mortgage  of  personal  property  is  void 
*   *   *   unless  it  is  accompanied  by  tie  affidavit 
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of  the  mortgagor  that  it  Is  made  In  good  faith, 
and  without  any  design  to  hinder,  delay,  or  de- 
fraud creditors,  and  unless  it  is  acknowledg- 
ed. •  * 

It  Is  plain  that  both  the  acknowledgment 
and  the  affidavit  of  good  faith  are  necessary 
to  a  complete  execution  of  the  mortgage,  ex- 
cept as  between  the  mortgagor  and  mort- 
gagee. These  two  acts  are  so  intimately 
Telated  to  each  other  In  their  purpose  that 
the  evidencing  thereof  by  the  notary  might 
well  be  done  by  the  notary  In  one  certificate, 
especially  when  the  instrument  is  acknowl- 
edged and  the  affidavit  made  by  the  same 
person.  Plainly  there  Is  nothing  in  the  stat- 
ute requiring  him  to  evidence  the  two  acts 
by  two  separate  certificates.  We  are  of  the 
opinion  that,  in  view  of  the  concurrence  of 
all  the  acts  on  the  part  of  the  mortgagor, 
mortgagee,  and  the  notary,  the  acknowledg- 
ment and  affidavit  of  good  faith  being  made 
by  the  same  person  in  behalf  of  the  lumber 
company,  the  two  certificates  of  the  notary 
may  be  considered  as  one  act;  and  the  at- 
taching of  the  seal  to  the  certificate  of  ac- 
knowledgment be  also  deemed  an  attaching 
of  it  to  the  Jurat,  certifying  to  the  president's 
subscribing  and  swearing  to  the  affidavit  in 
good  faith. 

We  have  not  had  brought  to  our  attention 
any  authorities  that  we  regard  as  exactly  in 
point.  It  seems,  however,  that  the  reason- 
ing of  the  decision  of  the  New  York  Court 
of  Appeals  In  Olcott  v.  Tioga  R.  Co.,  27  N.  Y. 
546,  84  Am.  Dec.  298,  supports  the  conclu- 
sion we  here  reach.  In  that  case  there  was 
involved  a  notary's  certificate  of  protest,  and 
another  separate  certificate  by  him  upon  the 
same  paper,  of  the  mailing  of  notices  of  the 
protest  on  the  same  day;  the  notary's  seal 
being  attached  in  the  usual  position  near  his 
signature  to  one  certificate,  but  not  elsewhere 
upon  the  paper.  In  holding  that  the  one  seal 
was  sufficient  to  satisfy  the  law  as  to  both 
certificates,  and  that  it  might  be  regarded  as 
attached  to  both,  Judge  Selden,  speaking  fpi 
the  court,  all  the  other  judges  concurring, 
said: 

"The  statute  contemplates  bat  a  single  certifi- 
cate as  evidence  of  the  presentment  of  a  note 
or  bill  for  payment,  its  protest,  and  the  giving 
of  notice  of  its  dishonor.  The  language  of  the 
statute  is  this:  'The  certificate  of  a  notary, 
under  his  hand  and  seal  of  office,  of  the  present- 
ment by  him  of  any  promissory  note  or  bill  of 
exchange  for  acceptance  or  payment,  and  of 


any  protest  of  such  bfll  or  note  for  non  accept- 
ance or  nonpayment,  and  of  the  service  of  notice 
thereof  on  any  or  all  of  the  parties,'  etc.,  'shall 
be  presumptive  evidencexof  the  facts  contained 
in  such  certificate.'  3  R.  S.  (5th  Ed.)  474. 
The  notary  may  undoubtedly  certify  to  each  of 
the  acts  separately,  but  he  may  also,  by  one  cer- 
tificate, verify  them  all.  If  the  certificate  be 
'under  his  hand  and  seal  of  office,'  it  is  suffi- 
cient, and  it  cannot  be  of  any  importance  where 
the  seal  is  affixed.  It  may  be  at  the  beginning, 
at  the  end,  or  anywhere  upon  the  margin,  or  it 
might  be  appended  by  a  ribbon,  after  the  man- 
ner of  tiie  sealing  of  ancient  charters.  The  of- 
ficer is  not  required  to  certify  to  the  sealing, 
but  it  is  sufficient  if  the  seal  be,  in  fact,  affixed, 
and  the  name  signed.  Unquestionably,  there- 
fore, if  the  seal  had  been  placed  where  it  is,  and 
the  signature  only  at  the  bottom  of  the  last 
part  of  the  certificate,  the  whole  would  have 
been  sufficiently  verified.  I  do  not  think  it 
is  any  the  less  so  by  reason  of  the  words,  'In 
testimonium  veritatis,'  with  the  signature  op- 
posite the  seal,  between  the  two  parts  of  the 
certificate.  The  whole  may,  with  propriety,  be 
regarded  as  one  certificate,  once  sealed  and  twice 
signed.  /  adopt  this  conclusion  the  more  readi- 
ly, because  the  objection  it  merely  formal,  the 
certificate,  in  Us  present  form,  furnishing  all 
the  security  against  error,  and  imposing  upon 
the  notary  all  the  responsibility  which  it  could 
do  if  another  seal  were  added." 

We  have  italicized  the  portion,  of  the  lan- 
guage used  by  the  learned  Judge  which  we 
think  furnishes  the  key  to  the  solution  of  our 
problem.  The  only  difference,  we  think,  be- 
tween the  situation  there  involved  and  that 
here  involved  Is  that  there  the  statute  seems 
to  have  contemplated  evidencing  the  facts 
by  a  single  certificate  of  the  notary,  while 
here  our  statute  is  silent  upon  the  question 
of  whether  the  notary  shall  evidence  the 
taking  of  the  acknowledgment  and  the  sub- 
scribing and  swearing  to  the  affidavit  of 
good  faith,  by  one  or  two  certificates.  We 
are  quite  convinced,  however,  that  under 
our  statute  there  is  nothing  preventing  the 
notary  evidencing  the  two  acts  by  one  certifi- 
cate, and  that  under  the  circumstances  here 
shown,  he  may  be  considered  as  having  done 
so,  in  so  far  as  the  attaching  of  his  official 
seaj  is  concerned.  The  only  decision  coming 
to  our  notice  which  we  regard  as  being  au- 
thority to  the  contrary  is  that  of  De  Graw 
v.  King,  28  Minn.  118,  9  N.  W.  636. 

The  judgment  is  affirmed. 

HOLOOMiB,  C.  J.,  and  MOUNT  and  FUL- 
LERTON,  JJ.,  concur. 
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RALEY  T.  SCHBAM  ft  WARE.  (No.  15345.) 
(  Supreme  Court  of  Washington.   June  12, 1919.) 


Guaranty  <©=36{5)  —  Guabantt  of  Cbedit 
Extended. 
Though  an  agent  who  sold  beds  for  the  prin- 
cipal agreed  that  credit  in  excess  of  $1,600 
should  not  be  extended  to  any  one  company,  and 
to  reimburse  his  principal  for  all  losses  in  ex- 
cess of  three-fourths  of  one  per  cent.,  he&d  that, 
where  the  agent  referred  the  sale  of  a  very 
large  quantity  of  goods  to  the  principal,  and 
the  principal,  after  being  fully  informed  in  the 
matter,  directed  the  agent  to  make  delivery, 
the  sale  was  one  by  the  principal,  and  the 
agent  is  not  bound  to  make  good  losses  in  excess 
of  three-fourths  of  one  per  cent. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
J.  T.  Ronald,  Judge. 

Action  by  J.  G.  Raley  against  Schram  & 
"Ware.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Gill,  Hoyt  ft  Frye,  Walter  Schaffner,  and 
R.  L.  Blewett,  all  of  Seattle,  for  appellant 
J.  P.  Wall,  of  Seattle,  for  respondent 

HOLOOMB,  0.  J.  On  December  1,  1909, 
the  Marion  Iron  ft  Brass  Bed  Company,'  an 
Indiana  corporation,  contracted  with  the 
Manufacturer's  Distributing  Company,  a  do- 
mestic corporation,  by  which  the  latter  be- 
came agents  of  the  former  in  the  distribu- 
tion of  the  former's  product  The  principal 
agreed  to  pay  its  agent  15  per  cent,  commis- 
sion on  sales.  As  to  the  terms  at  which 
sales  might  be  made  by  an  agent  the  agree- 
ment provided  that  the  agent  should  follow 
instructions  sent  it  from  time  to  time  as  to 
such  terms  of  sale;  that  no  sale  should  be 
made  below  the  list  .price  unless  expressly 
authorized;  that  the  basis  of  credit  was  to 
be  the  ratings  contained  in  the  latest  publish- 
ed book  of  the  Bradstreet  Mercantile  Agency; 
that  credit  in  excess  of  the  sum  of  $1,500 
could  not  be  extended  to  any  one  customer; 
and  that  the  agent  would  pay  to  its  princi- 
pal all  losses  in  excess  of  three-fourths  of 
one  per  cent  sustained  by  the  principal. 

In  May,  1911,  there  was  an  accumulation 
of  about  400  beds  in  the  warehouse  of  the 
agent,  these  being  the  property  of  the  princi- 
pal, awaiting  disposal  in  the  course  of  trade. 
At  that  time  the  Grand  Rapids  Furniture 
Agency  of  Seattle  was  about  to  open  a  retail 
furniture  business  in  Seattle,  and  was  ap- 
proached by  the  Manufacturer's  Distributing 
Company  with  a  view  to  the  sale  of  the  400 
beds  then  on  hand.  The  result  of  those  ne- 
gotiations was  that  on  May  5,  1918,  the  dis- 
tributing company  (as  we  will  call  the  Man- 
ufacturer's Distributing  Company)  telegraph- 
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ed  the  Marion  Iron  ft  Brass  Bed  Company 
calling  attention  to  the  opening  of  the  Grand 
Rapids  Agency's  store  and  asking  that  a  spe- 
cial price  be  put  upon  the  stock  of  beds 
owned  by  the  Marion  Iron  ft  Brass  Bed  Com- 
pany in  the  distributing  company's  ware- 
house, so  that  a  "close-out"  sale  of  the  entire 
stock  to  the  proposed  new  concern  might  be 
made.  To  this  the  Marion  Company  answer- 
ed: 


"Cut  ten  per  cent  if  absolutely  necessary 
account  clearing  up  stock." 

Ma.y  18, 1911,  the  distributing  company  re- 
ported by  letter  as  follows: 

"We  have  closed  a  deal  with  the  Grand 
Rapids  Furniture  Agency  of  this  city,  a  new 
firm  just  opening  op,  on  the  entire  lot  of  iron 
beds  in  Seattle  stock.  Terms  one-third  net 
September,  October  and  November  1st  They 
hope  to  open  some  time  next  month  or  prob- 
ably not  until  July  1st." 

May  29,  1911,  the  Marlon  Company  replied 
to  this  letter: 

"Please  furnish  us  all  the  information  you  can 
possibly  secure  relative  to  the  Grand  Rapids 
Furniture  Agency,  to  whom  you  have  sold  the 
Seattle  stock.  As  this  is  a  new  concern  we 
would  like  to  get  a  line  on  their  credit  stand- 
ing before  making  delivery  of  beds  to  them. 
We  have  asked  the  Dun  agency  for  a  special 
report  on  them." 

May  31st  telegram  of  distributing  com- 
pany to  Marion  Company: 

"See  our  letter  of  the  eighteenth  (above). 
Have  you  secured  rating  to  warrant  us  delivery 
entire  shipment  We  believe  account  O.  K. 
Wire  at  once." 

June  1st  reply  telegram  of  Marion  Com- 
pany to  distributing  company: 

"Have  wired  for  rating  don't  deliver  goods 
until  we  instruct." 

June  2d,  telegram  from  Marion  Company 
to  distributing  company: 

"Dun  wires  no  rating  assigned  you  see  local 
representative  of  Duns  and  when  satisfactory 
rating  for  this  amount  of  credit  is  assigned  de- 
liver stock.'' 

No  further  communications  appear  to  have 
been  exchanged  by  those  parties  until  June 
9th,  when  the  Marion  Company  wired  the 
distributing  company:  "Deliver  stock  to 
Grand  Rapids  Furniture  Agency." 

Obeying  this  instruction,  the  beds  were  ac- 
cordingly delivered  to  the  Grand  Rapids 
Company  by  the  distributing  company.  On 
June  12th,  certain  of  the  principal  stockhold- 
ers of  the  Grand  Rapids  Furniture  Agency 
entered  Into  a  written  guaranty  of  the  Grand 
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Rapids  account,  which  guaranty  was  for- 
warded by  the  distributing  company  to  the 
Marion  Company. 

The  question  as  to  whether  this  was  a  sale 
by  the  principal,  the  Marion  Company,  or 
by  the  agent,  the  distributing  company,  to 
the  Grand  Rapids  Furniture  Agency,  arose  by 
reason  of  the  bankruptcy  of  the  Grand  Rap- 
ids Furniture  Agency  while  still  a  debtor  of 
the  bed  company.  In  the  bankruptcy  pro- 
ceedings, the  Marion  Company  secured  a  por- 
tion of  Its  claim,  and  thereafter  sued  the 
distributing  company  for  the  balance  be- 
tween the  sale  price  and  the  sum  recovered 
from  the  trustee,  basing  such  action  upon  the 
clause  of  the  contract  of  agency  stipulating 
that  the  agent  should  recoup  the  principal 
for  losses  In  excess  of  three-fourths  of  one 
per  cent,  on  the  total  sales.  The  distributing 
company  denied  that  this  was  a  sale  with- 
in the  terms  of  the  agency  contract,  the  prin- 
cipal itself  haying  assumed  the  responsibility 
of  determining  the  financial  status  of  the 
prospective  purchaser,  and  denied  making 
the  sale  or  extending  any  credit  to  the  pur- 
chaser, within  the  meaning  of  the  contract  of 
agency  between  the  parties. 

Trial  without  a  Jury  resulted  in  Judgment 
for  the  distributing  company.  The  appellant 
here  asks  us  to  reverse  the  result  reached  by 
the  trial  court  and  find  that  such  sale  was 
made  by  the  agent  as  would  obligate  it  to  the 
principal  within  the  loss  guaranty  clause  of 
its  agreement. 

,  This  we  are  unable  to  do  as  a  conclusion 
from  the  facts  which  we  have  reviewed 
above.  It  is  clear  to  us,  as  It  apparently  was 
to  the  trial  court,  that  the  exchange  of  cor- 
respondence preceding  the  sale  to  the  Grand 
Rapids  Furniture  Agency  amounted  to  the 
extension  of  credit  to  that  concern  by  the 
Marion  Iron  &  Brass  Bed  Company,  and  not 
by  the  Manufacturer's  Distributing  Company. 
That  this  was  not  a  sale  within  the  terms  of 
the  agency  agreement  is  obvious  from  the 
fact  that  the  amount  of  merchandise  sold  to 
the  Grand  Rapids  Furniture  Agency  was 
much  in  excess  of  the  credit  limitation  of 
$1,500  in  the  contract;  beyond  this  sum,  as 
we  have  noticed,  the  agreement  expressly 
provided  that  the  agent  should  have  no  au- 
thority to  extend  credit.  By  the  principal's 
action  in  accepting  an  account  In  excess  of 
that  sum,  knowingly  and  after  diligent  in- 
quiry into  the  prospective  purchaser's  finan- 
cial responsibility,  we  are  impelled  to  hold 
that  tbe  sale  in  question  was  one  which,  al- 
though originally  an  incident  of  the  parties' 
relationship,  was  not  within  the  terms  of  the 
agency  contract  to  the  extent  of  obligating 
the  agent  for  the  losses  sustained  by  the  prin- 
cipal in  the  transaction. 
The  Judgment  is  affirmed. 

MOUNT,  FULLERTON,  and  PARKER, 
JJ.,  concur. 


(107  Wash.  »4> 
NORTHERN  PAC.  RT.  CO.  T.  BOARD  OF 
COUNTY  COM'RS  OF  YAKIMA 
COUNTY  et  al  (No.  15087.) 

(Supreme  Court  of  Washington.   May  31, 
1919.) 

1.  Drains  «=»71— Drainage  District— AS- 
SESSMENT OT  BeNETTTS— VALIDITY. 

Where  drainage  district  was  organised  un- 
der Lawn  1013,  p.  611  (Rem.  Code  1915.  |{ 
4226,  1-41),  with  an  area  of  7,800  acres  at  a 
cost  of  $153,193,  the  levy  of  special  assessment 
by  assessing  farm  lands  and  town  lots  to  one- 
third  of  increased  market  value,  and  finding 
that  actual  cost  of  improvement,  so.  far  as  di- 
rectly benefiting  county  highways  and  railroad 
right  of  way  for  six  miles  covering  62  acres, 
would  be  a  certain  sum  as  to  each,  one-third  of 
which  waa  charged  to  county  and  railroad  re- 
spectively, instead  of  determining  increased 
market  values,  resulting  in  assessment  of  $14,- 
700  against  right  of  way  which  was  greatly 
benefited,  was  upon  a  proper  and  valid  basis. 

2.  Drains  <g=»91— Special  Assessment— Ar- 
bitrary Action  or  Assessments  —  Evi- 
dence. 

Evidence,  in  proceeding  by  railroad  to  can- 
cel and  enjoin'  collection  of  a  special  drainage 
tax  on  its  right  of  way,  held  not  to  show  with  a 
conclusiveness  required  in  such  cases  that  the 
assessment  was  capriciously  or  arbitrarily  made 
by  the  assessing  officers  without  the  exercise  of 
their  honest  judgment,  or  was  excessive  or  in- 
equitably apportioned. 

Chadwick,  O.  J.,  and  Main,  Mackintosh,  and 
Mitchell,  JJ.,  dissenting. 

En  Banc 

Appeal  from  Superior  Court,  Yakima 
County;   E.  B.  Preble,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  the  Board  of  County  Com- 
missioners and  the  County  Treasurer  of 
Yakima  County.  Judgment  for  defendants, 
and  plaintiff  appeals..  Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  L.  B.  da  Ponte, 
and  C.  A.  Murray,  all  of  Tacoma,  for  appel- 
lant 

W.  B.  Bridgman,  of  Sunnyslde,  for  re- 
spondents. 

PARKER,  J.  The  plaintiff  railway  com- 
menced this  action  in  the  superior  court  for 
Yakima  county,  seeking  the  cancellation, 
and  enjoining  the  collection,  of  a  special  as- 
sessment tax,  levied  upon  6%  miles  of  the 
right  of  way  of  the  Sunnyslde  division  or 
branch  line  of  its  railway,  situated  in  drain- 
age district  No.  2,  of  Yakima  county,  to  aid 
in  the  payment  of  the  cost  of  the  construc- 
tion of  drains  in  that  district;  the  railway 
company  having  tendered  to  the  county  treas- 
urer a  sum  which  it  claims  is  sufficient  to 
pay  an  assessment  lawfully  chargeable  to 
It,  measured  by  the  benefits  of  the  improve- 
ment to  its  right  of  way.   Trial  In  that  court 
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resulted  in  judgment  denying  to  the  railway 
company  the  relief  prayed  for,  from  which 
it  has  appealed  to  this  court 

[1]  The  drainage  district  was  duly  orga- 
nized under  chapter  176,  Laws  of  1913,  which 
is  also  found  in  section  4226 — 1  et  seq.,  Rem. 
Code.  The  total  area  of  the  district,  includ- 
ing farm  lands,  town  lots,  county  roads,  and 
appellant's  right  of  way,  is-  approximately 
7,800  acres.  The  total  cost  of  the  improve- 
ment was  $153,193,  which  was  assessed  and 
apportioned  against  all  of  the  lands  within 
the  district,  of  which  $14,700  was  assessed 
against  the  appellant's  right  of  way  consist- 
ing of  approximately  62  acres.  Appellant's 
railway  and  right  of  way  lies  along  a  draw, 
in  an  easterly  and  westerly  direction,  clear 
across  the  district,  for  a  distance  of  approx- 
imately 6  miles,  which  draw  forms  the  nat- 
ural main  drainage  course  of  the  district. 
Along  this  draw,  at  all  points  very  near  to 
appellant's  railway,  was  constructed  the 
main  drainage  ditch  of  this  improvement, 
into  which  were  run  lateral  ditches  from 
higher  ground  to  the  north,  which  bring  to 
the  main  ditch  water  which  would  by  natur- 
al drainage  reach  the  draw.  Prior  to  the 
construction  of  this  improvement,  such  nat- 
ural drainage  seriously  injured  the  lower 
lands  along  and  to  the  north  of  the  draw, 
causing  them  to  be  wet  and  so  impregnated 
with  alkali  as  to  render  them  unfit  for  farm- 
ing. When  this  railway  line  was  construct- 
ed, about  the  year  1905,  and  up  until  the 
construction  of  this  improvement,  the  draw 
was  wet,  soft  ground  along  practically  the 
entire  course  of  the  railway  through  the 
district,  the  water  interfering  with  the  rail- 
way by  the  rendering  of  the  roadbed  soft 
and  unsubstantial,  suitable  only  for  compara- 
tively light  and  slow  traffic.  This  portion 
of  the  railway  was  originally  constructed 
only  as  a  branch  to  the  main  transcontinen- 
tal line  of  the  company;  but  the  roadbed 
along  the  draw  was  later  so  improved  that 
it  can  be,  and  has  to  some  considerable  ex- 
tent been,  used  for  heavy  main  line  traffic. 
The  construction  of  this  improvement,  espe- 
cially the  construction  of  the  main  line 
ditch  along  and  near  to  the  railway,  has,  the 
evidence  tends  strongly  to  show,  very  ma- 
terially contributed  to  the  improved  condi- 
tion of  the  roadbed,  and  become  a  factor  of 
some  considerable  moment  in  making  the 
roadbed  suitable  for  heavy  main  line  traffic. 
Some  two  miles  to  the  north,  and  approxi- 
mately parallel  with  this  portion  of  the  rail- 
way, and  on  ground  about  100  feet  higher, 
runs  the  main  Sunnyslde  irrigation  canal, 
carrying  a  large  quantity  of  water.  This 
canal  was  there,  and  in  use  some  years  be- 
fore the  construction  of  the  railway  along 
this  draw,  which  is  the  natural  course  of  the 
drainage  from  the  rising  ground  for  sever- 
al miles  beyond  and  above,  as  well  as  be- 
low, the  Sunnyslde  canal,  which  ground 
rises  above  the  canal,  and  at  a  point  several 
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miles  to  the  north  at  the  summit  of  Rattle- 
snake ridge  or  mountain,  attains  a  height 
of  some  1,500  feet  o»  more  above  the  canal, 
all  forming  a  watershed  of  some  consider- 
able proportions,  naturally  draining  into  the 
draw  along  which  the  railway  runs.  The 
whole  of  this  region  is  more  or  less  arid, 
and  the  water  which  this  improvement  was 
designed  to  carry  off  comes  largely  from 
seepage  from  the  Sunnyslde  canal,  though 
at  certain  seasons  of  the  year  there  comes 
upon  the  lower  lands  and  into  the  draw,  from 
natural  causes,  a  considerable  quantity  of 
other  water.  There  have  been  occasions  be- 
fore the  construction  of  this  improvement 
when  this  water  caused  considerable  damage 
to  the  lower  lands  and  the  railway,  which 
the  improvement  renders  practically  certain 
will  not  occur  In  the  future. 

There  is  no  controversy  here  over  the  reg- 
ularity of  the  proceedings  leading  up  to  the 
making  of  the  assessments  to  pay  the  cost 
of  the  improvement;  the  only  contention 
here  made  in  behalf  of  appellant  railway 
company  being  that  the  assessment  levied 
upon  its  right  of  way  was  measured  and 
apportioned  upon  a  fundamentally  wrong 
basis,  and  is  so  clearly  excessive  as  to  show 
arbitrary  action  on  the  part  of  the  assessing 
officers.  The  62  acres  of  railway  right  of 
way  being  charged  with  $14,700  of  the  cost 
of  the  improvement,  it  will  be  noticed  that 
such  assessment  was  at  an  average  rate  of 
about  $235  per  acre.  The  farm  lands  bor- 
dering upon  appellant's  right  of  way  were 
assessed  at  an  average  rate  of  about  $15 
per  acre,  while  other  farm  lands  on  ground 
a  little  higher  were  assessed  at  an  average 
of  about  $20  per  acre.  Town  lots  were  as- 
sessed somewhat  higher,  in  proportion  to 
area,  than  farm  land;  a  few  of  them  being 
assessed  as  high  as  $200  per  acre.  The  as- 
sessment against  Yakima  county  for  the  im- 
provement of  its  highways  by  drainage  with- 
in the  district  was  approximately  $90  per 
acre  of  the  area  of  such  highways.  The 
evidence  produced  upon  the  trial  in  the  su- 
perior court,  we  think,  warrants  the  con- 
clusion that  the  assessing  officers  arrived  at 
the  amounts  they  charged  against  the  sever- 
al properties  within  the  district,  and  meas- 
ured the  benefits  resulting  thereto  from  the 
construction  of  the  improvement,  substanti- 
ally as  follows:  The  assessing  officers  con- 
cluded from  their  investigations  that  the 
actual  total  benefits  resulting  from  the  im- 
provement to  all  the  lands  and  roads  in  the 
district  was  approximately  three  times  the 
total  cost  of  the  improvement  They  then 
charged  against  the  farm  lands  and  town 
lots  the  several  amounts  they  concluded 
would  equal  one-third  of  the  increased  mar- 
ket value  of  such  lands  and  lots,  resulting 
from  the  improvement  We  note  that  they 
charged  the  lowest  lands  along  the  railway 
proportionately  less  per  acre  than  those  lying 
a  little  higher  for  the  reason  that  the  lowest 
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lands  were  impregnated  with  alkali  to  a 
greater  extent  than  those  a  little  higher,  and 
were  therefore  less  valuable,  even  though 
drained,  than  the  higher  lands;  and  also 
for  the  reason  that  the  draining  of  the  low- 
est lands  constituted  only  a  comparatively 
small  part  of  the  work  of  completely  re- 
claiming them  as  agricultural  lands,  it  being 
necessary  to  thereafter  work  the  alkali  out 
of  them.  In  determining  the  amounts  to 
be  charged  against  the  county  highways,  and 
appellant's  right  of  way,  the  assessing  offi- 
cers concluded  from  their  investigations  that 
the  actual  cost  of  an  Improvement  of  this 
nature,  in  so  far  as  it  resulted  in  direct 
benefit  to  the  county  highways  and  appel- 
lant's right  of  way,  would  be  a  certain  sum 
as  to  each,  one-third  of  which  they  charged 
to  the  county  and  the  railway  company,  re- 
spectively. They  adopted  this  method  of 
measuring  the  benefits  to  the  county  high- 
ways and  to  appellant's  right  of  way,  in  lieu 
of  attempting  to  determine  the  increased 
market  values  thereof,  upon  the  theory  that 
It  was  impractical  to  so  measure  benefits 
as  to  such  property.  The  assessing  officers 
concluded  from  their  investigations  that  the 
Improvement  to  appellant's  right  of  way  was 
one  which  the  owners  of  such  property,  sit- 
uated and  menaced  as  it  was  for  want  of 
proper  drainage,  would  be  reasonably  ex- 
pected to  make,  and  that  to  make  such  an 
improvement  to  the  extent  of  the  portion 
thereof  that  this  improvement  benefited  ap- 
pellant's right  of  way  would  have  cost 
appellant  approximately  three  times  the 
amount  assessed  against  it. 

The  act  of  1913,  under  which  this  drain- 
age district  was  created,  the  improvement 
constructed,  and  the  assessment  levied  to 
pay  the  cost  thereof,  does  not  prescribe  any 
rule  or  method  for  the  measuring  and  ap- 
portioning of  the  benefits  to  the  several 
properties  within  the  district;  the  only 
requirement  In  that  respect  being  that  found 
in  section  25  of  the  act,  that  the  appraisers, 
whose  duty  it  is  to  make  and  apportion  the 
assessments,  after  the  determination  of  the 
total  cost  of  the  improvement,  "shall  proceed 
to  carefully  examine  the  drainage  system 
and  the  public  and  private  property  within 
the  district  and  fairly,  justly  and  equitably 
apportion  the  grand  total  cost  of  the  im- 
provement against  the  property  and  the 
county  or  counties,  cities  and  towns  within 
the  district,  in  proportion  to  the  benefits 
accruing  thereto."  Laws  of  1913,  p.  629, 
§  25.  Section  29  of  the  act  expressly  au- 
thorizes the  assessing  of  railroads,  as  well 
as  public  highways  and  other  property  in 
the  district,  in  proportion  to  the  benefits  ac- 
cruing thereto  from  the  improvement. 

The  contention  that  the  assessment  of  ap- 
pellant's right  of  way  was  made  and  appor- 
tioned by  the  assessing  officers  upon  a  fun- 
damentally wrong  basis  is  rested  upon  the 
theory  that  It  was  erroneous  to  measure  the 


benefits  resulting  to  appellant's  right  of 
way,  by  taking  Into  consideration  the  actual 
cost  of  the  improvement,  in  so  far  as  the 
portion  thereof  which  benenced  the  right  of. 
way  is  concerned,  and  then  charging  one- 
third  of  such  cost  against  the  right  of  way. 
We  are  unable  to  see  anything  inequitable  in 
this  manner  of  arriving  at  the  proportional 
benefits  resulting  to  the  right  of  way,  in 
view  of  the  fact  that  it  was  practically  Im- 
possible to  arrive  at  the  proportional  bene- 
fits resulting  to  the  right  of  way,  by  looking 
merely  to  the  increased  market  value  there- 
of resulting  from  the  improvement,  as  was 
practical  with  reference  to  the  farm  lands 
and  lots,  the  fact  that  the  cost  of  that  por- 
tion of  the  improvement  directly  benefiting 
the  right  of  way  could  be  approximately  de- 
termined, and  the  fact  that  it  was  such  an 
improvement  as  was  reasonably  necessary 
to  the  railway  company  in  tlte  light  of  ex- 
isting conditions;  all  of  which  facts  are 
not  only  to  be  presumed  in  aid  of  the  con- 
clusions of  the  assessing  officers,  but  which 
conclusions  we  think  are  amply  supported 
by  the  evidence  produced  upon  the  trial  of 
the  case  in  the  superior  court  Counsel  for 
appellant  cite  and  rely  upon  our  recent  de- 
cision in  Oregon-Washington  R.  &  N.  Co. 
v.  Commissioners  of  Yakima  County,  103 
Wash.  480,  175  Pac.  37.  A  critical  reading 
of  that  decision  will  show  that,  in  making 
the  assessment  there  in  question  "before 
proceeding  to  the  levy,  an  arbitrary  sum  was 
agreed  upon"  by  the  assessing  officers,  "to 
be  assessed  against  appellant";  that  the 
assessing  officers,  in  assessing  appellant's 
right  of  way,  took  into  consideration  the  fact 
"that  the  drainage  will  dry  up  and  make 
the  country  roads  in  the  vicinity  more  ac- 
cessible so  that  the  patrons  of  appellant's 
road  may  more  conveniently  patronize  it"; 
and '  that  these  considerations  on  the  part 
of  the  assessing  officers  caused  them  to  ma- 
terially increase  the  assessment  they  laid 
upon  appellant's  right  of  way.  We  think 
this  record  falls  to  show  that  any  such  con- 
siderations, or  others  of  a  similar  import, 
were  entertained  by  the  assessing  officers  in 
making  this  assessment,  in  the  sense  that 
they  were  thereby  influenced  to  add  to  the 
assessment  against  appellant's  right  of  way. 

[2]  Nor  do  we  think  that  the  evidence  in 
this  case  shows,  with  that  conclusiveness  re- 
quired In  such  cases  to  defeat  assessments 
of  this  nature,  that  it  warrants  the  "court  in 
holding  that  this  assessment  upon  appellant's 
right  of  way  was  capriciously  or  arbitrarily 
made  by  the  assessing  officers,  without  the 
exercise  of  honest  judgment  on  their  part, 
or  that  such  assessment  is  excessive  or  in- 
equitably apportioned  as  against  appellant's 
right  of  way.  The  mere  fact  that  the  as- 
sessment against  the  right  of  way  is  higher 
than  upon  adjoining  farm  lands,  when  meas- 
ured merely  by  the  acre,  we  think  is  not  at 
all  controlling  in  this  case,  in  view  of  the  n»- 
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ture  of  the  Improvement,  and  Its  comparative 
benefit  to  the  right  of  way  and  the  adjoin- 
ing farm  lands.  Were  It  our  duty  to  person- 
ally view  and  examine  the  Improvement  and 
apportion  the  benefits,  as  an  original  prop- 
osition, It  is  possible  we  might  arrive  at  a 
different  conclusion  from  that  of  the  assess- 
ing officers,  and  one  more  favorable  to  ap- 
pellant. But  that  Is  not  our  province.  This 
is  ah  original  action  in  equity,  the  object  or 
which  is  to  set  aside  the  assessment,  upon 
tbe  ground,  in  its  last  analysis,  of  fraud. 
Neither  the  superior  court  nor  this  court 
entertains  this  action  as  one  upon  appeal 
from  the  decision  of  the  assessing  officers. 
The  act  provides,  in  section  30,  for  a  hear- 
ing upon  the  question  of  benefits  and  their 
apportionment,  before  the  board  of  county 
commissioners,  where  objection  by  the  own- 
ers to  the  assessments  made  by  the  apprais- 
ers shall  be  considered  by  the  board,  which, 
so  far  as  the  assessment  proceeding  is  con- 
cerned, it  the  tribunal  of  final  hearing  upon 
the  question  of  benefits  and  the  apportion- 
ment thereof.  There  is  no  appeal  provided 
by  this  act  from  the  decision  of  that  board  to 
the  courts.  This  leads  us  to  remark  that 
therefore  this  assessment  comes  to  the  courts 
with  even  stronger  presumptions  supporting 
the  decision  of  that  board,  as  to  the  bene- 
fits and  the  apportionment  thereof,  than  in 
those  cases  of  city  local  Improvement  assess- 
ments, as  to  which  the  statute  expressly  pro- 
vides for  an  appeal  to  the  courts  from  the  de- 
cisions of  city  councils  confirming  such  as- 
sessments. 

We  are  of  the  opinion  that,  upon  the  show- 
ing made  in  this  record,  we  would  not  be 
warranted  in  disturbing  the  Judgment  of  the 
superior  court,  denying  to  appellant  rail- 
way company  the  relief  it  prays  for. 

The  Judgment  is  affirmed. 


MOUNT,  FULLERTON,  TOLMAN, 
HOLCOMB,  JJ.,  concur. 


and 


MAIN,  J.  (dissenting).  In  my  opinion  this 
case  is  controlled  by  the  case  of  the  Oregon, 
Washington,  Railway  &  Navigation  Co.  v. 
Board  of  County  Commissioners,  108  Wash. 
480,  175  Pac.  37,  and  upon  the  authority  of 
that  case  the  Judgment  should  be  reversed. 

In  that  case  the  railway  company's  right 
of  way,  figured  as  acreage,  was  assessed  5 
times  as  much  as  the  assessment  of  the  ad- 
joining property.  It  was  there  held  that  the 
assessment  was  upon  a  fundamentally  wrong 
basis.  In  the  present  case  the  railway  com- 
pany's right  of  way,  figured  as  acreage,  is 
assessed  14  or  15  times  as  much  as  the  ad- 
Joining  property. 

It  is  true  that  in  the  former  case  the  com- 
missioners, prior  to  making  the  assessment, 
had  in  mind  an  abitrary  sum  which  was 
agreed  upon  to  be  assessed  against  the  right 
of  way;  but  the  opinion  is  not  rested  upon 


this.  It  Is  stated  therein  that  this  fact 
would  not  avoid  the  assessment  if  it  could 
be  sustained  in  reason. 

If  the  assessment  in  the  former  case,  as 
there  held,  was  upon  a  fundamentally  wrong 
basis,  it  necessarily  follows  that  the  assess- 
ment In  this  case  is  likewise  objectionable 
for  the  same  reason. 

I  therefore  dissent 

CHADWICK,  O.  J.,  and  MACKINTOSH 
and  MITCHELL,  JJ.,  concur. 


(107  Wash.  411) 
ECUYER  v.  NEW  YORK  LIFE  INS.  CO. 
(No.  15349.) 

(Supreme  Court  of  Washington.    June  12, 
1919.) 

L  Appeal   and   Ebbob  <S=»1097(1)— Fobmeb 
Decision— Law  or  Case. 
Where  the  facts  are  the  same  on  a  second 
trial,  the  decision  on  the  former  appeal  is  the 
law  of  the  case. 

2.  Tbial  «=>140(1)  —  Question  fob  Jubt 
—Credibility  of  Witness. 

The  question  of  the  credibility  of  witnesses 
is  for  the  jury. 

3.  Corporations  <8=»423  —  Repbesentation 
bt  Agents—  Slan deb. 

Where  the  cashier  of  an  office  maintained  by 
a  life  insurance  company,  as  well  as  the  com- 
pany's traveling  auditor,  falsely  stated  that 
a  clerk  in  the  office  was  short  in  his  accounts. 
held,  that  the  company  is  liable  for  the  slander, 
for  corporations  are  liable  for  libel  and  slander 
uttered  by  their  officers  and  agents  within  the 
scope  of  their  employment,  as  well  as  for  other 
torts. 

4.  Libel  and  Slandbb  <8=>121(2)— Damages 
— Measube. 

Though  a  slanderous  charge  that  plaintiff 
was  short  in  his  accounts  was  published  only  to 
his  father,  held  that,  as  the  charge  was  actuat- 
ed by  express  malice,  a  judgment  for  $3,000 
damages  cannot  be  deemed  excessive,  the  jury 
having  awarded  $6,000  and  the  court  having 
required  plaintiff  to  remit  all  in  excess  of  $3,- 
000,  for,  as  the  charge  was  actuated  by  malice, 
damages  may  have  been  aggravated  thereby. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  Mitchell  Gilliam,  Judge. 

Action  by  Harry  P.  Ecuyer  against  the 
New  York  Life  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

H.  T.  Granger,  of  Seattle,  and  Jas.  H.  Mc- 
intosh, of  New  York  City,  for  appellant 

Jas.  R.  Chambers,  of  Seattle,  for  respond- 
ent. 
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HOLCOMB,  J.  ,  In  Ecuyer  r.  New  York 
Life  Insurance  Ca,  101  Wash.  247.  172  Pac. 
359,  Ia  R.  A.  1918E,  536,  we  reversed  a 
Judgment  of  nonsuit  dismissing  an  action 
for  slander  tried  to  the  court  and  a  Jury, 
and  remanded  the  case  for  retrial.  Upon  re- 
trial In  the  court  below  respondent  recovered 
judgment  against  appellant  in  the  sum  of 
$6,000,  whereupon  appellant  unsuccessfully 
moved  for  judgment  notwithstanding  the  ver- 
dict, and  moved  for  a  new  trial,  which  was 
denied  upon  condition  that  respondent  remit 
the  suni  of  $3,000  from  the  verdict  in  his 
favor,  which  thereafter  respondent,  under 
protest,  did,  and  judgment  was  entered  in 
the  court  below  Id  the  sum  of  $3,000  and 
costs  against  appellant,  from  which  It  has 
appealed. 

Appellant  also  moved  at  the  close  of  re- 
spondent's evidence  that  the  court  direct  a 
verdict  for  appellant,  upon  the  ground  that 
the  evidence  was  Insufficient  to  authorize 
a  verdict  for  respondent,  which  motion,  was 
also  denied.  Sixteen  errors  are  alleged  by 
appellant — four  of  them  being  based  upon 
the  court's  refusal  to  direct  a  verdict  for 
appellant,  denying  the  motion  for  a  new 
trial,  denying  the  motion  for  judgment  not- 
withstanding the  verdict  and  entering  Judg- 
ment for  respondent  for  $8,000  and  costs,  and 
that  the  verdict  is  excessive,  alleging  that 
it  was  rendered  under  the  influence  of  prej- 
udice and  passion;  the  remaining  assign- 
ment of  error  being  based  upon  instructions 
given  by  the  court  to  the  jury  and  excepted 
to  by  the  appellant 

The  issues  and  the  facts  pleaded  and  prov- 
en are  substantially  the  same  as  at  the  for- 
mer trial,  and  reference  is  made  to  the  for- 
mer opinion,  supra,  for  an  understanding 
thereof.  In  addition  to  the  evidence  at  the 
former  trial,  appellant  introduced  the  tes- 
timony of  witnesses  Norton,  the  cashier,  and 
Buxton,  traveling  auditor,  of  appellant, 
whose  testimony  was  to  the  effect  that  nei- 
ther of  tbem  accused  respondent  of  willfully 
taking  the  money  of  appellant,  or  of  having 
any  malice  or  intent  to  Injure  respondent, 
or  of  having  any  authority  on  the  part  of 
appellant  to  make  such  charges. 

[1]  The  law  of  the  case  was  generally 
settled  by  the  former  decision.  In  brief,  we 
there  derided  that: 

"Words  falsely  spoken  of  a  person,  which 
impute  to  him  some  criminal  offense  involving 
moral  turpitude,  for  which  he,  if  the  charge 
were  true,  might  be  indicted  and  punished,  and 
defamatory  words  falsely  spoken  of  a  person, 
which  in  themselves  prejudice  him  in  his  pro- 
fession, trade,  or  vocation,  are  slanderous,  and 
actionable  per  se.  *  •  *  It  is  obvious,  there- 
fore, that  all  four  of  the  utterance's  here  charged 
as  slander*  were  slanderous  per  se,  unless  they 
were  either  true  or  privileged.  Appellant  con- 
tends that  neither  of  them  was  either  true  or 
privileged.  Respondent  insists  that  all  were 
true,  and  all  were  privileged,  whether  true  or 
not," 


It  will  be  observed  that  the  appellant  there 
Is  the  respondent  here,  and  that  respondent 
there  la  the  appellant  on  this  appeal.  We 
also  there  said: 

"The  truth  of  the  communication*  is  a  com- 
plete defense  to  the  civil  action  for  libel  or 
slander.  But  defamatory  words  are  presumed 
to  be  false  until  proven  to  be  true.  The  onus 
of  such  proof  lies  on  the  defendant.  *  •  • 
The  words  charged  as  slanderous  in  the  first 
communication  were  proven  to  have  been  pub- 
lished by  utterance  to  and  in  the  presence  of 
appellant's  father.  They  were  direct,  unequiv- 
ocal, and  repeated  charges  that  appellant  had 
stolen  the  money  then  missing  and  ether  un- 
named sums.  So  far  as  the  evidence  shows,  the 
whole  truth  was  that  the  receipts  showed  that 
appellant  had  collected  the  money  and  his  cash- 
book  showed  that  he  had  not  accounted  for  it 
Had  the  offending  communication  been  con- 
fined to  a  statement  of  those  facts,  the  evidence, 
which  conclusively  established  their  truth, 
would  have  made  a  complete  defense.  But  it 
was  not  so  confined.  He  was  charged  with 
stealing  the  money.  That  charge  was  not  es- 
tablished by  such  a  degree  of  proof  that  any 
court  would  be  justified  in  saying  that  the 
minds  of  reasonable  men  might  not  differ  as  to 
its  truth.  The  question  was  one  for  the  jury. 
Appellant  denied  that  he  took  the  money;  the 
key  was  in  the  lock  of  the  cash  drawer;  the 
room  was  the  common  office  room  of  many  em- 
ployes, any  one  of  whom  might  have  taken  the 
money  and  the  corresponding  memorandum 
slips.  The  evidence  was  conclusive  of  appel- 
lant's carelessness,  but  not  of  his  dishonesty.'* 

Upon  the  trial  now  before  us  for  review, 
the  situation  was  the  same  as  presented  in 
the  previous  trial  regarding  the  words  spok- 
en of  and  concerning  the  respondent  in  this 
appeal;  and  the  respondent  was  subjected 
to  a  close  and  critical  cross-examination, 
which  did  not  in  the  slightest  detract  from 
his  straightforward  and  convincing  evidence. 
On  the  former  appeal  we  held  that,  if  the 
occasion  of  the  use  of  the  words  was  privi- 
leged at  all,  it  needs  neither  argument  nor 
citation  of  authority  to  show  that  the  privi* 
lege  was  not  absolute,  but  qualified,  holding 
the  rule  of  qualification  to  be: 

"Where  the  communication  is  prompted  by  a 
duty  to  the  public  or  to  a  third  person,  or  is 
made  touching  a  matter  in  which  the  party  mak- 
ing it  has  an  interest  to  another  having  a  cor- 
responding interest,  it  is  privileged,  if  made  in 
good  faith  and  without  malice.  •  •  • 
Though  malice  is  the  gist  of  the  criminal  charge 
of  libel,  *  *  •  it  is  not  ordinarily  an  essen- 
tial element  in  the  civil  action  for  slander  or 
libel.  *  *  •  But  this  is  not  true  in  cases  in- 
volving the  qualified  privilege.  In  such  cases, 
actual  malice  must  be  proved,  and  the  onus 
of  proof  is  upon  the  plaintiff,  see  Where 
it  is  not  disputed  that  the  words  were  uttered, 
the  question  whether  the  occasion  was  privileged 
is  one  for  the  court:  whether  bona  fides  ex- 
isted in  the  statement  made,  or  whether  it  was 
I  malicious,  is  usually  a  question  of  fact  for 
i  the  jury.  •  •  *  This  the  jury  must  deter- 
mine from  the  language  itself  and  the  sur- 
I  rounding  **i  rmi^r>«tn ncggj, " 
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[2]  It  is  now  contended  by  appellant,  on 
this  appeal  that  there  is  no  evidence  of 
malice  on  the  part  of  the  officers  of  appel- 
lant company,  and  that,  on  the  other  hand, 
they  positively  testified  that  they  had  no 
malice,  but  were  only  looking  to  the  wel- 
fare of  the  company,  and  acted  and  spoke 
as  they  did  in  good  faith.  The  Jury,  how- 
ever, was  competent  to  judge  of  their  credi- 
bility, and,  as  we  said  on  the  former  appeal, 
the  jury  had  to  determine,  from  the  language 
itself  and  all  the  surrounding  circumstances, 
whether  the  statements  were  made  In  good 
faith  or  were  malicious.  Having  held  be- 
fore that  the  occasion  was  one  of  qualified 
privilege,  the  question  of  whether  the  privi- 
lege was  exceeded  is  to  be  determined  from 
the  character  of  the  charges  made  and  of  the 
circumstances  surrounding  them;  and  we 
must  now  hold  upon  the  record  before  us 
that  this  question  was  foreclosed  by  the  ver- 
dict of  the  Jury. 

[3]  Appellant  contends,  however,  that  Nor- 
ton and  Buxton  had  no  authority  to  make 
slanderous  statements  whereby  the  company 
would  be  bound.  We  are  of  the  opinion  that 
this  question  is  also  foreclosed  by  our  deci- 
sion on  the  former  appeal,  but,  whether  so 
or  not,  it  was  alleged  and  shown  that  ap- 
pellant is  a  corporation  organized  under  the 
laws  of  the  state  of  New  York,  doing  business 
in  this  state  and  conducting  a  branch  office 
In  Seattle;  that  at  all  the  times  mentioned 
in  the  complaint  Norton  was  the  cashier  of 
the  Seattle  office,  and  in  charge  of  all  the* 
moneyed  operations  of  that  office,  and  that 
Buxton  was  a  branch  office  examiner  of  ap- 
pellant, whose  duty  it  was  to  examine  the 
accounts  and  financial  operations  of  appel- 
lant's branch  offices  in  the  city  of  Seattle 
and  also  in  the  state  of  Washington,  and  also 
all  branch  houses  throughout  the  United 
States  and  the  Dominion  of  Canada;  that 
on  the  day  (April  11,  1916)  when  the  de- 
famatory statements  were  made,  Buxton 
and  Norton,  acting  within  their  duties  and 
the  scope  of  their  authority,  were  duly  ex- 
amining the  finances  of  the  Seattle  office, 
including  the  moneyed  operations  and  ac- 
counts handled  by  the  respondent  as  assist- 
ant cashier  to  Norton,  and  that  appellant 
through  its  authorized  agents  Norton  and 
Buxton,  both  together  and  separately,  made 
the  slanderous  statements  charged  by  re- 
spondent It  is  further  alleged  that  there- 
after other  like'  statements  were  made  to 
other  people-  specifically  named,  and  that 
thereafter,  on  April  15,  1916,  other  like 
slanderous  statements  were  made  to  one  H. 
H.  Ward,  and  thereafter  on  April  22,  1916, 
other  like  slanderous  statements  were  made 
to  other  parties.  In  its  amended  answer 
appellant  admits  that  it  is  a  corporation 
engaged  in  the  business  of  life  insurance; 
admits  that  respondent  was  in  its  employ  at 
the  Seattle  office,  as  bonded  clerk;  admits 


that  Buxton,  acting  within  the  duties  of  his 
employment  by  appellant,  examined  the 
finances  of  appellant's  Seattle  office  and  that 
as  a  result  of  such  examination  appellant 
claimed  that  respondent  was  short  in  his 
accounts. 

Appellant  farther  admits  that  Norton, 
named  in  the  complaint,  was  an  employe" 
of  the  appellant  in  its  Seattle  office,  and 
was  known  as  the  cashier  thereof,  and  was 
charged  with  the  same  duties  as  respondent, 
but  was  superior  in  authority  to  respondent. 
Appellant  also  admits  that  Buxton,  named  in 
the  complaint,  was  in  the  employ  of  appel- 
lant, and  was  engaged  in  auditing  and  check- 
ing up  from  time  to  time  the  accounts  and 
records  of  the  respondent  and  other  employes 
of  the  Seattle  office,  and  that  Buxton  de- 
manded of  the  respondent  that  he  turn  over 
to  the  appellant  the  two  sums  of  money  of 
which  his  accounts  were  alleged  to  be  short, 
as  it  was  his  duty  then  and  there  to  do. 

In  Grand  Union  Co.  v.  Lord,  231  Fed.  390, 
146  CCA.  384,  Ann.  Cas.  1918C,  1118,  the 
court,  in  speaking  of  the  authority  of  the 
traveling  auditor  to  bind  the  company  for 
slander,  says: 

"It  is  argued,  in  the  first  place,  that  defend- 
ant, a  corporation,  is  not  liable  for  the  alleged 
slander  because  the  statement  concerning  Lord 
was  not  made  by  Van  Allen  in  the  scope  of  his 
employment  or  in  the  performance  of  his  duties, 
and  particularly  because  it  was  not  authorized 
by  the  corporation.  We  deem  it  unnecessary 
to  review  the  numerous  cases  involving  the  lia- 
bility of  a  corporation  for  the  tortious  acts  of  its 
agent,  because  the  law  is  well  settled  that  a  cor- 
poration is  liable  for  the  slanderous  words  of  its 
agent  if  the  agent  at  the  time  is  transacting  the 
business  of  the  corporation,  and  the  slanderous 
words  are  spoken  in  the  course  of  such  business 
and  in  connection  therewith." 

See,  also,  Gallagher  v.  Singer  Co.,  177  HI. 
App.  198,  245 ;  Penna.  Co.  v.  Voght  Co.  (Ky.) 
96  S.  W.  551;  Fogg  v.  Boston  &  L.  R.  Co.. 
148  Mass.  513,  20  N.  B.  110,  12  Am.  St.  Rep. 
583. 

In  view,  therefore,  of  the  admissions  and 
allegations  of  the  pleadings,  including  those 
of  appellant,  we  cannot  sustain  this  con- 
tention of  appellant.  Corporations  are  li- 
able for  libel  and  slander,  uttered  by  their 
officers  and  agents  in  the  scope  of  their  em- 
ployment, the  same  as  for  other  torts. 

We  have  carefully  examined  the  instruc- 
tions given  by  the  court  to  the  jury  in 
full,  and  while  many  objections  are  made  to 
them,  or  to  portions  of  them,  without  set- 
ting them  out  at  length,  which  would  make 
this  opinion  much  too  long,  we  are  of  the 
opinion  that  they  carefully  follow  the  law 
of  the  case  as  laid  down  in  the  decision 
upon  the  former  appeal  of  this  case,  and  in 
fact,  in  some  respects,  were  somewhat  fa- 
vorable to  appellant.  The  jury  was  care- 
fully instructed  that  the  occasion  was  privi- 
leged, and  that  respondent  could  not  recover 
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damages  unless  the  privilege  was  exceeded 
and  abused,  thereby  requiring  respondent  to 
show  malice,  and  the  jury  was  to  consider 
all  of  the  language  spoken,  and  the  time, 
place,  and  circumstances  thereof,  and  all  of 
the  evidence  before  it,  and  determine  there- 
from whether  or  not  the  defamatory  state- 
ments made  by  appellant's  agents  were  made 
in  good  faith  or  with  malice.  In  view  of 
this  evidence,  as  we  have  said  before,  there 
is  no  doubt  that  the  Jury  was  justified  in 
finding  that  the  privilege  was  exceeded  aud 
that  there  was  malice. 

The  instructions  further  charged  the  Jury 
that  If  it  found  that  the  privilege  was  ex- 
ceeded, and  malice  was  shown,  and  that  the 
words  were  slanderous  per  se  In  such  case, 
respondent  was  entitled  to  recover,  and  the 
Jury  was  to  fix  his  damages,  within  the 
amount  demanded  in  the  complaint,  but  that 
it  could  not  allow  any  special  damages,  or 
damages  for  loss  of  employment,  or  failure 
to  secure  employment,  as  there  was  no  evi- 
dence thereof.  This,  briefly,  was  the  manner 
of  the  submission  of  the  case  to  the  Jury 
under  the  Instructions,  and  we  think  there 
is  no  just  complaint  to  be  made  of  them. 

[4]  Last  That  the  verdict  Is  excessive, 
and  that  the  Judgment  as  rendered  by  the 
court,  after  reducing  the  verdict,  Is  exces- 
sive. This  is  largely  based  upon  the  asser- 
tion that  the  defamatory  statements  were 
only  made  to  respondent's  father,  were  made 
without  malice,  and  that  there  Is  no  proof 
of  any  humiliation,  mental  suffering,  and 
general  damage.  The  evidence  Is,  however, 
that  respondent  Is  an  adult,  25  years  of  age; 
that  the  statements  were  made  to  the  father 
of  respondent,  and  were  also  repeated  to 
other  persons,  and  such  repetition  Is  a  mat- 
ter to  be  considered  in  fixing  damages,  for  it 
is  the  rule  that,  although  only  general  or 
compensatory  damages  without  any  special 
damages  arising  from  and  upon  injuries 
flowing  from  the  slander,  may  be  recovered, 
•  repetition  and  republication  of  the  slander 
by  the  defendant  may  be  considered  by  the 
jury  as  to  the  question  of  malice  and  in  ag- 
gravation of  damages.  25  Cyc.  535;  Stowell 
v.  Beagle,  79  111.  525 ;  Fowler  v.  Gilbert,  38 
Mich.  292;  Kean  v.  McLaughlin,  2  Serg.  A 
R.  (Pa.)  489.  It  has  also  been  held  that,  be- 
cause a  libel  or  slander  involve^  an  injury 
to  a  plaintiff's  feelings,  as  well  as  to  his 
reputation,  his  injury  may  be  greater  If  the 
defamatory  words  are  uttered  with  express 
malice  than  If  there  is  only  the  malice 
which  the  law  implies  from  intentionally  do- 
ing, without  justification,  that  which  In  Its 
natural  tendency  is  Injurious.  25  Cyc.  534. 
In  this  case,  the  words  being  actionable  per 
se,  without  reference  to  the  business  or  pro- 
fessional character  of  respondent,  he  was 
entitled  to  recover  for  the  mental  suffering 
occasioned  by  the  publication  of  the  def- 
amation.   Respondent  testified  as  to  his 


mental  suffering  and  humiliation,  and  was 
corroborated  by  members  of  his  father's  fam- 
ily, and  the  lower  court  exercised  its  discre- 
tion, and  reduced  the  damages  allowed  by  the 
jury  to  a  moderate  sura.  We  are  not  now 
disposed  to  Interfere  with  that  award. 

We  find  no  error  justifying  reversal,  and 
the  judgment  Is  affirmed. 

PARKER  and  FULLERTON,  JJ„  concur. 

(104  Wash.  215) 
WILLIAMS  v.  DAVIDSON.    (No.  1499L) 

(Supreme  Court  of  Washington.   May  31,  1919.) 

En  Banc. 

On  rehearing.   Opinion  in  department  af- 
firmed, and  judgment  below  reversed. 
For  departmental  opinion,  see  176  Pac  834. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported 
In  176  Pac.  334,  and  for  the  reasons  there 
stated  the  judgment  is  reversed. 

CHADWICK,  C.  J.  (dissenting).  Upon  a 
rehearing  en  banc  a  majority  of  the  judges 
incline  to  our  former  opinion.  176  Pac.  334. 
I  concurred  in  that  opinion,  but  I  am  now 
convinced  that  the  court  fell  Into  error. 
While  there  is  nothing  that  I  can  say  that 
will  change  the  result,  I  feel  it  to  be  my  duty 
to  explain  why  I  think  we  were  wrong  in  the 
beginning,  and  why  It  Is  wrong  to  adhere  to 
our  opinion. 

I  am  willing  to  subscribe  to  the  trust  fund 
doctrine,  which  this  court  has  auirmed  with- 
out material  qualification,  and  vigorously, 
since  Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  600,  30  Pac.  741,  31  Pac.  25;  but  the 
trust  fund  theory  is  not  suostantlve  law  ex 
proprio  vlgore.  It  Is  a  rule  of  equity,  arising 
first  in  the  conscience  of  the  chancellor,  and 
finally  recognized  generally  as  a  rule  binding 
on  all  who  deal  with  corporate  assets.  The 
power  of  the  Legislature  to  limit,  qualify,  or 
negative  any  rule  of  decision  cannot  be  ques- 
tioned. The  Legislature  has  functioned  upon 
the  precise  subject-matter  of  this  controver- 
sy. The  Sales  In  Bulk  Law  (Rem.  Code,  f 
5296)  has,  to  the  extent  that  it  is  applicable, 
modified  the  trust  fund  theory  as  applied  to 
the  sale  of  corporate  assets,  if  those  assets 
be  a  "stock  of  goods,  wares  or  merchandise." 
By  that  act  the  right  of  an  individual  or  a 
corporation  to  sell  a  stock  of  goods  Is  recog- 
nized. The  Legislature  must  have  had  in 
mind  the  hardship  that  had  come  all  too  oft- 
en to  innocent  buyers  of  stocks  of  goods,  as 
our  Reports  will  show.  That  the  innocent 
buyer  might  have  protection,  and  the  sale 
and  transfer  of  goods  might  go  on  as  a  favor- 
ed relation  under  the  law,  as  it  has  ever  been, 
it  Is  provided : 
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"It  shall  be  the  duty  of  every  person  who  shall 
bargain  for,  or  purchase  any  stock  of  goods, 
wares  or  merchandise  in  bulk,  •  *  •  for 
cash,  or  on  credit,  before  paying  to  the  vendor, 
or  his  agent,  or  representative,  or  delivering  to 
•the  vendor,  or  his  agent,  any  part  of  the  pur- 
chase price  thereof,  or  any  promissory  note,  or 
other  evidence  therefor,  to  demand  of  and  re- 
ceive from  such  vendor,  or  agent,  or  if  the  ven- 
dor or  agent  be  a  corporation,  then  from  the 
president,  vice  president,  secretary,  or  manag- 
ing agent  of  such  corporation,  a  written  state- 
ment, sworn  to  substantially  as  hereinafter  pro- 
vided, of  the  names  and  addresses  of  'all  the 
creditors  of  said  vendor,  to  whom  said  vendor 
may  be  indebted,  together  with  the  amount  of 
the  indebtedness  due  or  owing,  and  to  become 
due  or  owing,  by  said  vendor  to  each  of  such 
creditors ;  and  it  shall  be  the  duty  of  said  ven- 
dor, or  agent,  to  furnish  such  statement,  which 
shall  be  verified  by  an  oath  to  the  following  ef- 
fect"   Rem.  Code,  §  5296. 

Now,  if  the  rule  of  the  majority  obtains, 
the  words  "or  if  the  vendor  or  agent  be  a 
corporation,  then  from  the  president,  vice 
president,  secretary,  treasurer  or  managing 
agent  of  such  corporation"  are  without  mean- 
ing, and  lumber  the  statute  without  having 
a  place  therein,  for  it  would  follow  that, 
whatever  the  good  faith  of  the  purchaser  of  a 
stock  of  goods  may  be,  however  careful  he 
may  have  been  to  protect  himself  under  the 
law,  however  literally  he  may  have  followed 
the  terms  of  the  statute,  the  affidavit  which 
the  statute  says  may  be  made  .by  the  presi- 
dent, vice'  president,  secretary,  treasurer,  or 
managing  agent  of  such  corporation,  if  the 
vendor  be  a  corporation,  will  not  protect  him, 
If  the  corporation  has  other  debts  than  those 
scheduled  by  the  agent  of  the  corporation. 
•  What  means  the  language,  "It  shall  be  the 
duty"  of  one  who  buys  a  stock  of  goods  to  do 
certain  things?  Unless  we  abandon  all  rules 
of  construction,  It  means  that,  if  the  legal 
duty  imposed  as  a  condition  precedent  to  a 
sale  in  bulk  Is  performed,  title  will  pass  to 
the  Innocent  purchaser.  The  innocence  and 
good  faith  of  respondent  are  not  Impeached. 
She  is  drawn  into  a  pit  of  our  own  making, 
after  she  has  done  all  that  the  written  law 
of  this  state  says  that  she  should  have  done. 

If  it  were  not  for  the  trust  fund  theory, 
which  does  not  obtain  in  all  of  the  states, 
but  which  we  confess  to  be  the  rule  here,  a 
sale  by  an  insolvent  corporation  would  be 
good,  if  made  to  an  Innocent  purchaser  with- 
out notice.  It  Is  only  because  the  courts  have 
said  the  assets  of  a  corporation  are  a  trust 
fund  for  all  creditors  that  it  is  so,  not  be- 
cause of  any  statute;  therefore  it  would 
seem  to  follow  that  when  the  Legislature, 
having  notice  of  our  holdings,  passes  a  law 
which  says  that  a  purchaser  who  complies 
with  its  terms,  whether  the  sale  be  made  by 
a  corporation  or  by  an  individual,  Is  good,  I 
cannot  understand  why  it  should  not  be  so. 

The  act  is  drawn  for  the  announced  pur- 
pose of  protecting  a  vendee  and  It  provides 


the  manner  of  that  protection.  It  Is  drawn 
with  a  like  intent  to  compel  a  truthful  de- 
liverance on  the  part  of  the  seller.  It  fixes  a 
penalty  for  the  false  swearer.  It  makes  him 
guilty  of  perjury,  and  provides  for  Imprison- 
ment in  the  penitentiary  or  a  fine  not  exceed- 
ing the  sum  of  $1,000. 

In  the  Instant  case  the  respondent  was  a 
heavy  creditor  of  the  corporation.  To  save 
herself  she  agreed  to  buy  the  stock  and  to 
pay  the  debts,  which  had  been  listed  for  her 
benefit.  She  was  willing  to  pay  that  price 
for  the  stock,  and  we  are  not  in  a  position  to 
assume  that  she  would  have  paid  more.  She 
took  every  precaution  that  the  law  demand- 
ed, and  is  now  compelled  to  pay  that  which 
she  would  not  have  paid  if  she  had  known  of 
other  debts. 

It  may  be  said  that  because  respondent 
was  a  creditor  she  cannot  claim  the  protec- 
tion of  the  statute.  My  answer  to  this  Is 
that  the  statute  makes  no  such  exception.  It 
applies  to  all  who  are  in  good  faith.  It  seems 
to  me  that  the  statute  settles  the  case,  but  if 
the  statute  permitted  of  any  doubt  or  re- 
quired any  construction  all  question  is  fore- 
closed. This  case  falls  squarely  upon  the 
foundation  and  fits  completely  the  super- 
structure of  Friend  v.  Rosenfeld-Rovlg  Co., 
87  Wash.  329,  151  Pac.  776: 

"As  we  understand  the  argument  of  the  ap- 
pellant, it  is  not  claimed  that  there  was  any 
actual  fraud  in  the  transfer  from  Leo  Lynch 
to  the  respondent  But  it  is  argued  that  the 
transfer  was  a  fraud  in  law,  because  one  of  the 
creditors  was  omitted  from  the  affidavit  Upon 
the  trial,  Leo  Lynch  testified  that  he  had  pre- 
viously informed  the  respondent  Rosenfeld- 
Rovig  Company  that  he  owed  his  sister  some 
money;  but  at  the  time  he  made  the  affidavit, 
stating  the  names  of  his  creditors,  he  made  no 
such  statement  The  persons  present  at  the 
time  the  affidavit  was  made  testified  that  he 
made  no  statement  to  the  effect  that  he  owed 
his  sister  anything.  The  trial  court  found  that 
at  the  time  of  the  transfer,  the  respondent  had 
no  notice  or  knowledge  that  there  was  any  debt 
owing  by  Leo  Lynch  to  his  sister ;  that  the  first 
notice  the  respondents  had  of  this  fact  was  after 
they  had  taken  possession  of  the  stock  of  goods 
and  were  negotiating  for  the  sale  thereof,  when 
Miss  Lynch  stated  that  she  was  a  creditor  of 
her  brother.  She  permitted  the  property  to  be 
sold  and  the  debts  to  be  paid  before  any  action 
was  taken  by  her  to  avoid  the  sale.'' 

It  may  be  said  of  that  case  that  the  vendee 
had  no  notice  that  the  party  was  insolvent 
and  it  may  be  contended  that  the  respondent 
knew  that  her  vendor  was  insolvent,  but  that 
is  not  controlling,  for  the  Sales  in  Bulk  Law 
was  enacted  for  the  protection  of  those  who 
buy  of  insolvent  vendors,  as  well  as  solvent 
vendors.  If  all  purchases  were  made  from 
solvent  firms,  there  would  be  no  reason  for 
the  enactment.  But  knowledge  of  insolvency 
would  not  deny  respondent  her  legal  right 
for  another  reason.  She  was  buying  under  a 
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contract  which  bound  her  to  pay  all  the  dis- 
closed liabilities  of  the  vendor. 

I  have  extended  my  views  merely  for  the 
purpose  of  writing  It  Into  the  books  as  one  of 
the  last  acts  of  my  judicial  career  that  I  was 
wrong.  I  believe  that  respondent  has  been 
undone  of  her  rights,  and,  while  it  affords 
poor  consolation,  I  can  do  no  more  In  the  way 
of  correcting  my  error  than  to  confess  my 
fault. 

FULLERTON,  J.  For  the  reasons  stat- 
ed by  Judge  CHAD  WICK,  I  think  the  major- 
ity err  in  the  conclusions  reached  in  this 
case.  I  therefore  dissent  from  the  judgment 
directed. 


(107  Wash.  MS) 

LTNDHOLM  et  ux.  v.  PATRICK.  (No.  15200.) 
(Supreme  Court  of  Washington.  May  29, 1919.) 

1.  Specific  Performance  «=»121(11)— Refus- 
al of  Demand— Burden  of  Pboof. 

In  an  action  for  specific  performance  of  a 
contract  by  which  mortgagor  was  to  purchase 
from  mortgagee  the  certificate  of  sale  of  the 
mortgaged  premises  on  foreclosure,  held,  that 
plaintiffs  had  sustained  the  burden  of  proof  with 
regard  to  defendant  mortgagor's  refusal  of  de- 
mand for  specific  performance  as  found  by  the 
court 

2.  Action  «=>25(2)  —  Recovebt  of  Money- 
Specific  Performance  of  Contract. 

An  action  to  compel  payment  of  money  un- 
der contract  for  purchase  of  a  certificate  of 
sale  on  foreclosure  is  not  an  action  in  damages 
in  the  sense  of  excluding  equitable  jurisdiction. 

8.  Specific  Performance  «=>97(3) — Tender- 
Necessity  of  Continuing  Tender  after 
Defendant's  Repudiation  of  Contract. 
In  an  action  for  specific  performance  of  a 
contract  to  purchase  a  certificate  of  sale  on 
mortgage  foreclosure,  defendant's  refusal  to  per- 
form was  sufficient,  and  it  was  not  necessary 
that  plaintiff  continue  the  tender  after  defend- 
ant's repudiation  of  the  contract. 

4.  Specific  Performance  <g=»10l — Contract 
to  Purchase  Certificate  of  Sale— Fail- 
ure of  Title  in  Plaintiff  Seller. 
The  rule  that  an  action  for  specific  perform- 
ance of  a  contract  to  convey  real  property  will 
not  lie  in  favor  of  one  who  knows  prior  to  com- 
mencement of  such  action  that  defendant  is  in- 
capable of  performing  the  contract  for  want  of 
title  does  not  apply  to  the  specific  performance 
of  the  contract  by  which  the  mortgagor  agreed 
to  purchase  a  certificate  of  sale  upon  foreclosure 
of  second  mortgage,  from  the  mortgagee,  where 
prior  to  the  commencement  of  the  action  the 
land  was  sold  under  the  .first  mortgage. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 


Action  by  Maurice  S.  Llndholm  and  wife 
against  E.  A.  Patrick.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Jehn  M.  Gleeson,  of  Spokane,  for  appellant 
A.  B.  Gallagher,  of  Spokane,  for  respond- 
ents. 

HOLCOMB,  J.  Appellant  Patrick,  was 
the  owner  of  certain  land  situated  In  Lincoln 
county,  Wash.,  on  which  was  a  first  mortgage 
lien.  In  consideration  of  the  loan  of  certain 
money  by  the  respondent  Llndholm,  the  ap- 
pellant executed  to  Llndholm  a  second  mort- 
gage upon  the  same  premises.  Upon  the 
commencement  of  an  action  to  foreclose  this 
second  mortgage  by  Llndholm  an  agreement 
was  entered  Into  between  Patrick  and  Llnd- 
holm, the  general  terms  of  which  were  that 
Llndholm  and  wife  agreed  to  bid  in  the  prop- 
erty at  the  ensuing  foreclosure  sale  at  the 
amount  due  upon  the  second  mortgage,  and 
that,  if  the  property  were  sold  to  Llndholm 
for  the  amount  of  such  second  mortgage, 
Llndholm  would  sell  and  assign  the  certifi- 
cate of  sale  to  Patrick  at  any  time  within 
12  months  thereafter,  upon  the  payment  by 
appellant  to  respondent  of  the  amount  bid 
by  the  respondent  and  any  Interest  taxes,  or 
sum  that  respondent  might  pay  on  a  prior 
mortgage  on  the  land,  the  agreement  further 
stipulating  as  follows: 

"•  *  *  Said  E.  A.  Patrick  agrees  and  binds 
himself  absolutely  to  purchase  said  certificate 
of  sale  from  the  plaintiff  [Lindholm]  in  case 
said  property  or  any  part  thereof  is  sold  to  th* 
plaintiff  at  said  sale,  and  to  pay  the  plaintiff 
above  named  therefor  in  cash  the  sum  for  which 
said  property  is  sold  to  plaintiff  on  or  before 
twelve  months  from  the  date  of  such  sale  of  said 
land  to  plaintiff  in  said  foreclosure  proceedings, 
together  with  interest  on  the  sum  for  which 
said  land  may  be  sold  to  the  plaintiff  from  the 
date  of  such  sale  at  the  rate  of  8  per  cent  per 
annum  until  paid." 

At  the  sheriff's  sale,  pursuant  to  the  fore- 
closure proceedings  on  the  second  mortgage. 
Lindholm  bid  in  the  property  at  the  sum  of 
$1,019,  and  received  the  sheriff's  certificate 
of  sale. 

[1]  During  the  ensuing  12  months  appel- 
lant paid  to  respondent  no  part  of  the  sum  so 
paid  by  respondent  as  he  had  agreed  In  the 
foregoing  Instrument  The  evidence  shows 
that  shortly  after  the  expiration  of  the  pe- 
riod provided  for  In  the  contract  demand  was 
made  upon  Patrick  for  the  performance  of 
his  part  of  the  agreement  Although  it  is 
denied,  we  view  the  evidence  as  showing  that 
Gallagher,  as  attorney  for  Llndholm,  made  a 
specific  demand  upon  Patrick  for  perform- 
ance within  a  reasonable  time  after  the  lapse 
of  the  contractual  period,  which  demand  was 
accompanied  by  an  offer  on  respondents'  part 
to  specifically  perform  their  obligation  under 
the  contract  by  assigning  the  certificate  of 
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sale  to  Patrick,  which  offer  Patrick  refused, 
saying  he  would  not  pay  anything  nor  accept 
any  assignment  of  the  certificate  of  sale.  As 
we  have  said,  this  is  contradicted  by  Patrick, 
but  the  trial  court  had  the  witnesses  before 
it,  and,  although  the  witnesses  were  interest- 
ed, the  court  was  able  to  Judge  of  their  credi- 
bility. We  are  of  the  opinion  that  the  plain- 
tiffs sustained  the  burden  of  proof  in  this 
regard,  and  that  such  proof  shows  that 
Patrick  absolutely  refused  any  demand  for 
specific  performance,  or  offer  of  performance 
by  the  respondents.  Respondents  brought  in- 
to court  and  tendered  at  the  trial  an  execut- 
ed assignment  of  the  sheriff's  certificate  of 
sale,  and  also  a  quitclaim  deed  as  a  further 
assurance  of  their  good  faith  and  readiness 
to  perform.  It  transpired  at  the  trial  that 
the  land  in  question  had  in  the  meantime  been 
sold  under  foreclosure  of  the  first  or  prior 
mortgage,  and  that  the  appellant  was  a  party 
of  record  to  such  foreclosure  action. 

The  chief  questions  raised  on  this  appeal 
are:  (1)  Was  this  properly  an  action  in 
equity?  (2)  Was  a  tender  of  the  assignment 
of  the  certificate  of  sale  by  Llndholm  a  condl- 
dltion  precedent  to  this  action?  and  (3) 
whether  the  loss  of  the  legal  title  to  both 
respondent  and 'appellant  by  the  subsequent 
foreclosure  of  the  first  mortgage  avoided  the 
liability  of  appellant  upon  his  written  con- 
tract. 

[21  The  distinction  which  this  case  sug- 
gests between  a  case  at  law  and  a  case  in 
equity  has  been  very  clearly  defined  by  a 
number  of  learned  courts.  In  Rlndge  v. 
Baker,  57  N.  T.  209,  16  Am.  Rep.  475,  it  is 
said: 

If  the  action  "be  brought  for  damages  for 
breach  of  contract,  it  is  a  case  at  law;  if  it 
be  brought  for  money,  by  way  of  performance 
of  the  contract,  it  is  a  case  in  equity.  Thus, 
where  a  vendor  in  a  contract  for  the  sale  of 
land  snes  for  the  price,  his  action  is  equitable." 

Here  there  is  no  claim  for  damages.  The 
action  is  plainly  one  to  compel  the  appellant 
to  perform  his  contract  for  the  payment  of  a 
sum  of  money;  such  contract  being  one  of 
mutuality,  allowing  to  appellant  an  action  for 
specific  conveyance  had  the  conditions  of  the 
case  been  reversed. 

"A  vendor  of  lands  seeking  the  payment  of  the 
purchase  money  may  maintain  an  action  against 
the  vendee  for  the  specific  performance  of  the 
written  contract  of  sale  upon  the  principle  of 
mutuality  of  remedy."  Wat  Spec  Pert  §8 
14-1$ 

See,  also,  Pomeroy,  Spec.  Pert  §  6;  2 
Beach,  Eq.  Jur.  I  636;  Tied  em  an,  Eq.  Jut. 
|  493. 

Obviously  this  is  not  damage  in  the  sense 
of  excluding  equitable  jurisdiction.  The 
mere  fact  that  a  Judgment  Is  for  money  is 
not  determinative  of  the  character  of  an  ac- 
tion as  at  law  or  in  equity.  Though  not  cit- 
ed as  directly  In  point,  the  recent  decision  in 
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Salt  v.  Anderson,  180  Pac.  873,  and  the  cases 
therein  cited,  is  of  importance  in  this  aspect 
of  the  argument 

We  conclude  that  the  court  below  was 
properly  sitting  In  equity. 

[3]  On  the  question  of  the  necessity  of  ten-  • 
der  as  a  condition  precedent  to  maintaining 
this  action,  what  we  have  above  indicated  as 
the  proof  shown  on  the  trial  of  the  case  in 
regard  to  the  proffer  of  performance  by  re- 
spondent and  bis  attorney,  and  its  rejection 
by  the  appellant  Patrick,  brings  this  conten- 
tion squarely  within  the  well-established  rule, 
repeatedly  announced  by  this  court  as  being 
supported  by  universal  authority,  that  it  is 
not  necessary  to  continue  a  tender  when  the 
party  for  whose  benefit  the  tender  or  the 
proffer  of  performance  has  been  made  re- 
pudiates the  contract,  for  the  reason  that  the 
law  will  not  compel  any  one  to  do  an  idle 
thing. 

In  the  case  of  Kane  v.  Borthwick,  50  Wash. 
8,  96  Pac.  516,  18  L.  R.  A.  (N.  8.)  486,  this 
court,  speaking  by  Judge  Rudkin,  quotes  with 
approval  from  28  Am.  &  Eng.  Encyc.  Law 
(2d  Ed.)  p.  5,  as  follows: 

"The  maxim  that  the  law  does  not  compel  one 
to  do  vain  or  useless  things  applies  to  the  case 
of  tender  of  performance  of  an  obligation. 
Hence  a  tender  Is  not  necessary  where  it  ap- 
pears that,  if  made,  It  would  have  been  fruitless. 
The  general  rule  may  be  stated  as  follows:  An 
actual  tender  of  performance  may  be  excused 
when  there  is  a  willingness  and  an  ability  to 
perform,  and  actual  performance  has  been  pre- 
vented or  expressly  waived  by  the  parties  to 
whom  performance  is  due.  It  appeal's,  then, 
that  to  excuse  a  failure  to  make  an  actual  ten- 
der, there  must  be  an  existing  capacity  to  per- 
form, coupled  with  a  state  of  facts  which  estab- 
lishes the  futility  of  making  the  tender." 

See  Livleratos  v.  Commonwealth  Dec.  Co., 
57  Wash.  376,  106  Pac.  1125  ;  Weinberg  v. 
Naher,  51  Wash.  591,  99  Pac.  736,  22  L.  R.  A. 
(N.  S.)  956. 

[4]  The  third  and  last  contention  is  that 
respondents'  Inability  to  convey  title  avoids 
appellant's  liability.  It  is  the  well-settled 
doctrine  of  this  and  other  jurisdictions  that 
an  action  for  the  specific  performance  of  a 
contract  to  convey  real  property  will  not  He 
in  favor  of  one  who  knows,  prior  to  the 
commencement  of  such  action,  that  the  de- 
fendant is  incapable  of  performing  the  con* 
tract  for  want  of  title.  Morgan  v.  Bell,  3 
Wash.  554,  28  Pac.  925,  16  L.  R.  A.  614  : 
Peters  v.  Van  Horn,  37  Wash.  550,  79  Pac. 
1110.  The  Instant  case  is  clearly  distinguish- 
able from  the  foregoing.  Title  was  lost  to 
either  of  these  parties  by  the  foreclosure  of 
the  first  mortgage ;  but  that  was  a  condition 
directly  the  result  of  appellant's  own  action 
in  placing  such  first  mortgage  upon  his  land, 
and  was  not  an  act  or  thing  done  by  respond- 
ents. The  respondents  did  not  agree  to  pay 
off  or  protect  against  the  first  mortgage; 
they  merely  reserved  the  right  to  do  so. 
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Neither  did  the  respondents  procure  the  fore- 
closure of  the  first  mortgage;  that  occurred 
by  reason  of  the  appellant's  failure  to  dis- 
charge an  obligation  he  himself  had  volun- 
tarily Incurred. 
The  judgment  is  affirmed. 

CHADWICK,  C.  J.,  and  FULLERTON, 
MOUNT,  and  PARKER,  JJ.,  concur. 


(107  Wash.  300) 

LESTER  v.  MILLMAN  et  ux.   (No.  15304.) 

(Supreme  Court  of  Washington.  May  31, 1019.) 

Malicious  Prosecution  <®=>71(2)— Pbobable 
Cause — Question  fob  Jubt. 
In  an  action  for  malicious  prosecution, 
whether  defendants  had  probable  cause  for  in- 
stituting prosecution  held  for  the  jury  under 
their  evidence  that  one  of  them  fairly  and  fully 
stated  the  facts  to  the  prosecuting  attorney, 
and  acted  on  his  advice,  and  plaintiff's  testi- 
mony in  effect  going  to  show  that  defendant 
in  making  his  statement  to  the  prosecuting  at- 
torney suppressed  an  essential  matter. 

Department  1. 

Appeal  from  Superior  Court,  Pierce 
County. 

Action  by  Ralph  Lester  against  Alexander 
Mlllman  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

W.  A.  Johnson,  of  Tacoma,  for  appellants. 
O.  S.  Galbreath,  of  Tacoma,  for  respond- 
ent. 


MITCHELL,  J.  This  action  was  brought 
by  Ralph  Lester,  respondent,  against  Alex. 
Millman  and  Mary  Mlllman,  husband  and 
wife,  appellants,  to  recover  damages  for 
malicious  prosecution.  The  jury  returned  a 
verdict  against  appellants  In  the  sum  of  $250, 
upon  which  verdict  a  judgment  was  render- 
ed, after  a  motion  for  a  new  trial  was  denied. 
Appeal  has  been  taken  from  the  judgment 

The  only  assignment  of  error  is  the  denial 
by  the  trial  court  of  appellants'  motion  for  a 
directed  verdict  at  the  conclusion  of  all  the 
testimony.  The  motion  was  based  upon  the 
contention  that  the  evidence  showed  appel- 
lants had  acted  upon  the  advice  of  a  depu- 
ty prosecuting  attorney,  after  making  a  full 
and  truthful  statement  of  all  known  facts 
relating  to  probable  cause  for  the  prose- 
cution. 

The  rule  stated  in  Simmons  v.  Gardner, 
40  Wash.  282,  syl.  1,  89  Pac.  887,  L.  R.  A. 
1915D,  10,  followed  in  the  cases  of  Anderson 
v.  Seattle  Lighting  Co.,  71  Wash.  155,  127 
Pac.  1108,  Hightower  v.  Union  Savings  & 
Trust  Co.,  88  Wash.  179,  152  Pac  1015,  Ann. 
Cas.  1918A,  489,  Main  v.  Healy,  100  Wash. 
253,  170  Pac.  570,  Borg  v.  Bringhurst,  178 


Pac  450,  and  Bruce  v.  Elmergreen,  180  Pac 
135  (quoting  from  the  syllabus  In  the  first 
case),  is  as  follows: 

"In  an  action  for  malicious  prosecution,  where 
it  appears  from  the  undisputed  evidence  that 
the  prosecutors  acted  upon  the  advice  of  the 
prosecuting  attorney,  after  making  a  full  and 
truthful  statement  of  all  known  facts  relating  to 
probable  cause  for  the  prosecution,  it  becomes 
the  duty  of  the  court  to  find  probable  cause  aa 
a  matter  of  law,  and  to  direct  a  verdict  for  the 
defendants.   •  •  ••• 

Considered  from  another  viewpoint,  the 
cases  of  Finlgan  v.  Sullivan,  65  Wash.  625, 
118  Pac  888,  and  Baer  v.  Chambers,  67 
Wash.  357,  121  Pac.  843,  Ann.  Cas.  1913D, 
559,  and  authorities  therein  cited,  In  effect 
declare  that,  in  an  action  for  malicious  pros- 
ecution, where  there  is  evidence  warrant- 
ing the  Jury  in  concluding  that  the  defendant 
did  not  fully  and  truthfully  communicate 
to  the  prosecuting  attorney  all  the  material 
facts  within  his  knowledge  bearing  upon 
plaintiff's  guilt  of  the  crime  for  which  he 
was  prosecuted,  then  the  court  cannot  decide, 
as  a  matter  of  law,  that  defendant  was  jus- 
tified by  the  advice  of  the  prosecuting  attor- 
ney, but  the  question  of  probable  cause  is 
one  for  the  Jury. 

In  the  present  case  the  parties  were,  and 
for  about  10  years  had  been,  neighbors. 
They  lived  in  the  country,  some  distance 
from  Tacoma.  The  alleged  criminal  act  con- 
sisted of  breaking  into  the  cellar  at  the 
Millman  home  and  carrying  away  personal 
property  belonging  to  them,  about  2  o'clock 
In  the  morning  of  June  9,  1918.  At  that  time 
there  were  with  respondent,  at  his  parents' 
home,  a  brother,  Dave  Lester,  Mrs.  Dave 
Lester,  and  a  sister,  Miss  Lester.  On  the 
evening  of  the  8th  of  June,  respondent  visit- 
ed with  the  neighborhood  merchant  and 
family  from  8  o'clock  until  about  11  o'clock, 
when  he  returned  home  in  his  automobile. 
This  is  corroborated  by  the  merchant.  Re- 
spondent testified  he  retired  about  11:30, 
without  having  been  near  the  Millman  place 
On  that  same  evening,  Miss  Lester  was  tak- 
en from  her  home  about  8  o'clock  by  a 
friend,  on  a  motorcycle,  to  a  theater  in 
Tacoma.  Returning,  they  left  the  show 
about  11  o'clock,  and  arrived  at  her  home 
about  11:30  o'clock.  Mrs.  Millman  testified 
she  was  certain  she  retired  at  one  o'clock 
the  night  of  June  8th,  laid  awake  quite  a 
while,  and  about  2  o'clock,  upon  being  dis- 
turbed, she  looked  out  the  window  and  saw 
respondent,  whom  she  recognized,  and  an- 
other person,  taking  the  property  out  of  the 
cellar  under  an  outbuilding  about  40  feet 
away.  Mr.  Millman  worked  at  a  sawmill 
at  night,  and  on  his  returning  home,  about 
6:15  a.m.  June  9th,  his  wife  told  him  of  the 
larceny.  He  testified  he  immediately  went 
out  to  the  cellar,  and  noticed  footprints 
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which  he  followed  oat  to  automobile  tracks 
which  led  to  the  Lester  home.  He  went  to 
the  barn,  where  respondent  and  his  brother 
Dave  were,  called  respondent  out,  and  ac- 
cused him  of  the  theft  Upon  denial  by  re- 
spondent, Millman  took  out  his  watch,  no- 
ticed the  time,  and  said:  "I  will  give  you  one 
hour's  time  to  bring  that  back."  His  account 
of  what  then  occurred,  as  testified  to  in  the 
present  trial,  was: 

"I  went  home,  changed  my  clothes,  had  break- 
fast, came  back  about  two  hoars  later,  saw  him 
again.  I  said,  'Yon  haven't  brought  the  goods 
back.'  He  said,  'No.'  He  wanted  me  to  search 
his  place.  Might  as  well  search  for  a  needle 
in  haystack;  good  many  brushes  and  buildings 
around  there.  He  says,  'Come  in,  I  will  show 
you  the  tracks  which  way  I  came  in-  last  night.' 
I  didn't  want  to  listen  to  that,  because  I  already 
had  positive  proof;  I  didn't  want  any  more 
of  it.  1  said,  *I  will  miss  my  car.'  He  said, 
'I  will  take  you  to  the  car  with  my  machine.' 
I  said,  'No,  my  friendship  ceases  with  a  man 
doing  dirty  trick  like  that.' " 

He  further  testified  that  he  then  called  at 
the  prosecuting  attorney's  office  and  related 
to  one  of  the  deputies  Mrs.  Millman's  story, 
his  finding  and  following  the  footprints  and 
automobile  tracks,  and  the  two  interviews 
with  respondent  took  the  deputy  prosecut- 
ing attorney's  advice,  made  a  criminal  com- 
plaint, and  had  respondent  arrested  for  lar- 
ceny. At  the  giving  of  the  testimony  of 
Millman,  as  above  set  out,  the  deputy  pros- 
ecuting attorney  was  present,  and  when 
called  into  the  witness  chair  he  testified  that 
Millman's  testimony  was  substantially  the 
same  as  he  had  represented  the  facts  upon 
which  he  advised  the  prosecution  of  respond- 
ent; but  on  cross  and  redirect  examination 
he  stated  the  Information  he  received  prior 
to  the  arrest  was  Mrs.  Millman's  having  seen 
and  recognized  respondent  at  the  time  of  the 
theft  and  Mr.  Millman's  having  seen  and 
followed  the  footprints  and  automobile 
tracks  up  to  respondent's  home. 

On  the  contrary,  respondent's  testimony 
showed  there  was  nothing  unusual  about  his 
footprints,  nor  the  tracks  of  his  automobile. 
Between  the  two  interviews  on  the  morning 
of  June  9th,  after  talking  with  his  sister, 
and  learning  that  she  and  her  escort  return- 
ed home  about  11:30  the  night  before,  and 
having  talked  with  her  escort,  who.  lived 
near  by,  respondent  examined  the  tracks  of 
his  automobile,  made  as  he  came  In  the  night 
before,  and  observed  that  they  were  plainly 
crossed  over  by  the  motorcycle.  In  this 
connection,  it  may  be  mentioned  that  several 
witnesses,  including  the  young  man  who 
used  the  motorcycle,  testified  that  upon  an 
examination,  made  that  morning  between  7 
and  9  o'clock,  it  was  apparent  that  the  mo- 
torcycle, which  came  In  about  11:30  o'clock, 
was  the  last  vehicle  along  the  road  at  the 
Lester  home,  and,  as  it  ran  to  the  house, 
crossed  all  other  tracks,  Including  those 
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made  by  respondent's  automobile.  So  that 
the  conversation  which  took  place  between 
respondent  and  Millman  at  the  second 
Interview  on  the  9th  of  June,  as  testified  to' 
by  respondent  and  corroborated  by  his 
brother  Dave,  was  this: 

"He  said,  'You  haven't  brought  it  back  7  I 
said,  'No,  sir ;  I  haven't  anything  to  take  back ; 
I  don't  see  how  I  can  bring  it  back.'  He  said, 
*I  will  have  you  arrested.'  I  said,  'All  right.' 
He  said,  'You  took  it;  my  wife  seen  you  out 
of  the  window.'  I  said,  That  is  funny.'  I  said. 
'I  was  in  at  11.'  He  said  it  was  around  2 
o'clock  when  done.  In  the  meantime  I  had  went 
up  and  seen  Stone ;,  that  was  the  man  out  with 
my  sister;  he  took' her  to  a  show.  Q.  He  was 
not  present?  A.  No,  sir.  Q.  Say  what  he 
said  and  what  you  said.  A.  I  said,  'I  came 
in  at  11  o'clock.'  He  said,  'None  of  your  lies 
goes  here ;  yon  know  you  done  it'  I  said,  'Mill- 
man,  if  you  come  out  to  the  road,  I  will  show 
you  where  I  came  in  my  machine;  my  sister 
said  Stone  and  her  got  home  half  past  11.'  1 
said,  'Come  out  to  the  road,  I  will  show  you 
where  his  crossed  mine.*  He  said,  'None  of 
your  lieB.'  He  said,  'I  haven't  time  to  listen 
to  lies.'  He  went  off.  I  said  I  would  take  him 
to  town  in  my  machine  if  he  missed  his  car." 

Relative  to  the  fairness  of  Mr.  Millman  In 
reporting  the  matter  to  the  deputy  prosecut- 
ing attorney,  he  has  no  excuse,  by  way  of 
haste  or  excitement  at  the  time  of  detailing 
the  facts,  for  it  was  on  Saturday  he  first 
called,  at  which  time  the  deputy  prosecuting 
attorney  was  too  busy  to  talk  with  him,  and 
fixed  the  following  Monday,  when  the  story 
was  told  upon  which  Millman  was  advised 
of  probable  cause  to  make  the  criminal  com- 
plaint Giving  the  testimony  of  Millman  and 
the  deputy  prosecuting  attorney,  as  to  the 
statements  and  report  made  by  Millman  of 
the  facts  upon  which  he  was  advised  there 
was  reasonable  ground  for  the  prosecution 
of  respondent  the  strongest  consideration 
In  favor  of  appellants.  It  is  obvious  there 
was  ample  testimony,  which  the  Jury  was  at 
liberty  to  believe,  that  appellants  did  not 
make  to  the  deputy  prosecuting  attorney  a 
full  and  truthful  statement  of  all  known  ma- 
terial facts  relating  to  probable  cause  for 
the  prosecution,  because  respondent  corrobo- 
rated by  his  brother,  testified  that,  in  addi- 
tion to  what  Millman  said  occurred  in  the 
second  conversation  on  June  9th,  he  told 
Millman  that  his  sister,  Miss  Lester,  had 
told  him  that  she  and  her  friend  had  re- 
turned home  that  night  at  half  past  11,  and 
that  if  he  would  go  out  to  the  road  he  would 
show  him  where  they  crossed  his  automobile 
tracks.  It  is  manifest  such  declaration  and 
Information  by  respondent  were  important 
Millman,  who  was  depending  in  large  meas- 
ure upon  the  contention  that  automobile 
tracks  were  followed  to  the  Lester  home 
from  the  scene  of  a  theft  at  2  o'clock  that 
morning,  was  told  by  respondent  that  his 
sister  had  told  him  she  and  her  friend  re- 
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turned  at  11:30  the  same  night,  and  that, 
if  he  would  go  ont  to  the  road  with  him,  he 
would  show  him  where  they  had  crossed  his 
Automobile  tracks.  The  materiality  of  that 
part  of  respondent's  statements,  shown  by 
his  proof  to  have  been  omitted  by  Mlllman, 
is  apparent 

The  question  of  whether  that  material 
additional  information  was, .  or  was  not, 
given  to  Mlllman,  as  testified  to  by  respond- 
ent's witnesses,  was  no  concern  of  the  trial 
judge,  who  properly  determined  that  under 
the  rule  he  was  stripped  of  all  right  or  ne- 
cessity to  declare  probable  cause  as  a  matter 
of  law  and  to  direct  a  verdict. 

Judgment  affirmed. 

MACKINTOSH,  TOLMAN,  FULLERTON, 
and  MAIN,  JJ.,  concur. 


(107  Wash.  872) 

In  re  MARTIN. 


(No.  2.) 


(Supreme  Court  of  Washington.  June  4, 1919.) 

Attorney  and  Client  «=»44  (1)— Dibbabxxnt 
—Grounds. 
That  an  attorney,  contrary  to  his  client's 
instructions,  fraudulently  sold  a  note  and  mort- 
gage held  by  him  in  a  fiduciary  capacity,  and 
refused  to  account  for  the  proceeds,  that  he 
represented  to  another  client  that  he  was  writ- 
ing a  brief  on  appeal,  but  did  not  actually  do 
so,  whereby  the  appeal  was  dismissed,  that  he 
appropriated  the  proceeds  of  a  recovery  to  his 
own  use,  and  that  he  failed  to  account  for  fees 
to  attorneys  associated  with  him  in  a  divorce 
suit,  constituted  grounds  for  disbarment. 

En  Banc. 

Appeal  from  State  Board  of  Law  Exam- 
iners. 

Proceeding  for  the  disbarment  of  H.  N. 
Martin  for  unprofessional  conduct  consti- 
tuting moral  turpitude.  On  review  of  the 
report  of  the  State  Board  of  Law  Examiners. 
License  annulled. 

R,  M.  Burgunder,  of  Colfax,  and  W.  V. 
Tanner,  of  Olympia,  for  board  of  examiners. 

Cannon  &  Ferris,  of  Spokane,  for  defend- 
ant. 

MITCHELL,  J.  This  is  a  proceeding  for 
the  disbarment  of  H.  N.  Martin,  an  attorney 
and  counselor  at  law  in  this  state.  He  has 
been  charged  with  unprofessional  conduct 
constituting  moral  turpitude.  A  hearing  was 
had,  in  August,  1918,  before  the  state  board 
of  law  examiners,  whose  findings,  conclusion, 
and  recommendation,  with  all  the  evidence 
in  the  case,  have  been  reported  for  review 
by  this  court,  In  accordance  with  its  rules 
and  the  provisions  of  chapter  115,  page  421, 
Laws  of  1917.   The  defendant  filed  written 


objections  to  the  findings,  conclusion,  and 
recommendation  of  the  state  board  of  law 
examiners,  and  the  cause  has  been  argued 
and  submitted  to  this  court 

The  findings,  conclusion,  and  recommenda- 
tion of  the  board  are  as  follows: 

"Findings. 

"I.  That  H.  N.  Martin  is  now,  and  at  all 
times  mentioned  herein  has  been,  a  duly  quali- 
fied attorney  at  law  admitted  to  [practice  in 
this  state]. 

"II.  That  in  the  month  of  September,  1916, 
one  M.  H.  Sorell  employed  H.  N.  Martin  as  his 
attorney  to  defend  him  in  a  criminal  action 
pending  against  him  in  the  superior  court  of 
Grant  county,  Wash.  That  it  was  agreed  be- 
tween Martin  and  Sorell  and  wife  that  the  at- 
torney fee 'in  said  case  was  to  be  the  sum  of 
$1,000  for  services  in  the  superior  court  That 
said  Sorell  did  not  have  the  sum  of  $1,000  in 
cash  with  which  to  pay  said  attorney  fee,  and 
it  was  necessary'  for  him  to  place  a  mortgage 
upon  certain  property  in  order  to  secure  the 
money,  and  in  connection  therewith  the  said  H. 
N.  Martin  suggested  to  and  advised  said  SoreO 
that  an  additional  mortgage  of  $10,000  be  made 
on  all  of  Sorell's  property  not  already  covered 
by  mortgages,  in  order  to  protect  Sorell  in 
case  a  judgment  for  damages  was  rendered 
against  him  in  a  civil  action  then  pending  in  the 
same  court  That  pursuant  to  said  advice 
from  said  H.  N.  Martin  the  said  M.  A.  Sorell 
and  Emma  Sorell,  his  wife,  on  the  15th  day  of 
September,  1916,  executed  a  mortgage  in  favor 
of  H.  N.  Martin  on  certain  property  owned  by 
them  to  secure  the  payment  of  a  note  for  $10.- 
000,  payable  one  year  from  date.  That  prior 
to  and  at  the  time  of  the  execution  of  said  note 
and  mortgage  it  had  been  agreed  between  Mar- 
tin and  Sorell  and  wife  that  the  mortgage 
should  not  be  placed  of  record  unless  Sorell  re- 
quested Martin  to  do  so,  and  in  that  event  Mar- 
tin agreed  to  release  all  or  any  part  of  the  land 
included  in  said  mortgage,  if  Sorell  wished  to 
sell  or  mortgage  any  of  the  property,  or  if  such 
request  was  made  for  any  other  purpose. 

"III.  That  thereafter,  and  on  the  22d  day  of 
September,  1916,  said  Martin  indorsed  said 
note  and  delivered  it  to  the  Davenport  Nation- 
al Bank,  of  Davenport  Wash.,  and  thereafter, 
and  on  the  20th  day  of  October,  1916,  the  said 
H.  N.  Martin  sold  and  assigned  said  mortgage 
to  said  bank  for  a  recited  consideration  of  $5,- 
000.  That  at  tne  time  of  said  assignment  said 
H.  N.  Martin  fraudulently  represented  to  said 
bank  that  said  mortgage  for  $10,000  had  been 
given  to  him  in  payment  of  an  attorney  fee  and 
was  bona  fide.  That  in  fraud  of  the  rights  of 
said  Sorell,  and  without  his  knowledge  or  con- 
sent, said  mortgage  was  delivered  to  said  bank 
and  recorded  by  it  on  the  23d  day  of  October, 
1916.  That  said  Martin  fraudulently  sold  said 
mortgage  and  appropriated  the  proceeds  of  the 
sale  or  assignment  to  his  own  use,  and  has  re- 
fused to  account  therefor  to  the  said  Sorell.  or 
to  secure  its  release  and  satisfaction  in  whole 
or  in  part  or  to  reduce  the  amount  of  said 
mortgage  by  proper  credits  on  the  note  or  oth- 
erwise, although  repeated  requests  have  been 
made  to  said  Martin  by  Sorell. 

"IV.  That  a  short  time  after  the  execution  of 
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■aid  $10,000  mortgage,  and  on  or  about  the  20th 
day  of  October,  1916,  the  said  M.  H.  Sorell 
mortgaged  part  of  his  land  for  the  sum  of  $1,- 
000,  and  paid  said  amount  to  said  H.  N.  Mar- 
tin, in  full  for  his  services  in  the  criminal  ac- 
tion. That  the  assignment  of  the  note  and 
mortgage  by  Martin  to  the  bank  was  accom- 
plished by  falsely  representing  to  the  bank  its 
consideration,  and  was  done  for  the  purpose 
of  defrauding  said  Sorell  of  his  property  and 
for  the  personal  gain  of  said  Martin. 

"V.  That  on  November  6, 1913,  in  the  case  of 
D.  C.  Bonthius  and  wife  against  the  Great 
Northern  Railway  Company,  in  the  superior 
court  of  Lincoln  county,  cause  No.  6060,  a  judg- 
ment was  entered  in  favor  of  the  plaintiffs  aft- 
er a  trial  before  Judge  McGroskey  of  that  coun- 
ty, in  which  action  plaintiffs  were  represented 
by  Martin  &  Wilson  as  their  attorneys.  That 
subsequent  to  the  date  of  the  judgment  the 
defendant  appealed  from  the  decision  of  the 
superior,  court  to  the  Supreme  Court  of  the 
state  of  Washington.  That  plaintiffs,  through, 
their  son,  C.  Bonthius,  arranged  with  H.  N. 
Martin  to  represent  them  on  said  appeal  and  to 
write  a  brief  for  the  Supreme  Court  in  said 
action,  and  have  the  same  printed,  which  Mar- 
tin agreed  to  do.  That  the  sum  of  $25  was 
paid  to  Martin  to  apply  on  the  payment  of 
printing  the  brief.  That  Martin  failed  to  write 
or  have  printed  a  brief  for  the  Supreme  Court, 
and  no  brief  was  filed  in  this  case  for  or  on  be- 
half of  the  plaintiffs,  although  said  Martin  re- 
peatedly told  and  wrote  his  clients  that  he  was 
writing  said  brief.  That  a  decision  of  the  Su- 
preme Court  on  the  appeal  was  rendered  on 
February  2, 1916,  in  which  judgment  of  the  su- 
perior court  was  reversed,  and  the  action  of 
plaintiffs  dismissed. 

"VI.  That  on  or  about  November  9,  1915, 
suit  was  brought  by  D.  C.  Bonthius  against  the 
Great  Northern  Railway  Company,  wherein 
H.  N.  Martin  acted  as  attorney  for  the  plaintiff, 
in  which  judgment  in  the  sum  of  $220  was 
sought  for  the  killing  of  a  two  year  old  steer 
July  31,  1915,  one  three  year  old  steer  Au- 
gust 3,  1915,  and  the  injury  to  one  Durham 
bull  calf  six,  months  old,  and  one  Durham  heif- 
er calf  six  months  old,  all  the  property  of  plain- 
tiff. That  on  December  21,  1915,  H.  N.  Mar- 
tin, as  attorney  for  plaintiff,  and  the  attorneys 
for  the  railway  company,  entered  into  a  written 
stipulation  whereby  the  case  was  settled  for 
$140.  That  subsequently  H.  N.  Martin  was 
paid  the  sum  of  $140  by  the  railway  company 
in  accordance  with  the  stipulation.  That  this 
money  was  appropriated  by  Martin  to  his  own 
use,  and  no  accounting  thereof  has  ever  been 
made  by  him  with  D.  C.  Bonthius.  That  at  the 
time  of  the  appropriation  of  said  sum  of  $140 
by  said  Martin  the  said  D.  C.  Bonthius  was  in- 
debted to  the  firm  of  Martin  &  Wilson  for  serv- 
ices rendered  and  costs  expended  by  them  in 
previous  litigation. 

'  "VH.  That  in  the  month  of  July,  1918,  one 
Amanda  W.  Nichols  employed  the  firm  of  Roche 
&  Onstine,  attorneys  at  law  at  Spokane,  Wash., 
to  cancel  a  deed  and  bill  of  sale  and  obtain  a 
divorce  for  her,  and  thereafter  one  B.  D.  Reit- 
er,  an  attorney,  was  associated  with  said  firm 
of  attorneys  in  said  action  which  was  entitled: 
'In  the  Superior  Court  of  the  State  of  Wash- 
ington in  and  for  the  County  of  Spokane. 
Amanda  W.  Nichols,  Plaintiff,  v.  J.  J.  Nichols, 
Defendant.' 
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"vm.  That  thereafter  the  attorneys  above 
named  served  and  filed  a  motion  in  said  cause 
to  require  the  defendant  to  pay  a  reasonable 
sum  as  alimony,  suit  money,  and  attorney's 
fees,  but  prior  to  the  hearing  on  said  motion 
the  said  H.  N.  Martin  was  entered  as  one  of 
her  attorneys.  That  it  was  agreed  by  and  be- 
tween Roche  &  Onstine,  E.  D.  Reiter,  and  said 
Martin  that  the  fees  payable  to  Martin  for 
the  services  rendered  by  him  in  the  case  should 
be  paid  directly  to  him  by  the  plaintiff,  and 
that  he  was  to  receive  no  part  of  the  fees  that 
were  to  become  due  to  the  other  attorneys  in 
the  case,  but  that,  in  the  event  that  the  court 
made  any  order  in  the  action  allowing  attor- 
ney fees  to  the  plaintiff  therein,  the  same  would 
be  divided  equally  between  the  attorneys,  to 
wit:  Mr.  Martin  one-third,  Roche  &  Onstine 
one-third,  and  Reiter  one-third. 

"IX.  That  thereafter,  on  the  12th  day  of  Jan- 
uary, 1914,  an  order  was  made  by  .the  court  in 
said  case,  requiring  the  defendant  to  pay  to  the 
clerk  of  the  court  the  sum  of  $50  suit  money 
and  $200  attorney  fees.  That  said  sum  of  $250 
was  paid  to  the  clerk  on  the  20th  day  of  Janu- 
ary, 1914,  and  on  the  same  day  the  said  H.  N. 
Martin  demanded  and  received  the  same  from 
the  clerk.  That  said  Martin  kept  all  of  said 
money  for  his  own  use  and  has  made  no  ac- 
counting to  said  Roche  &  Onstine  or  E.  D. 
Reiter  for  their  share  in  said  sum  of  $200,  al- 
though repeated  demands  have  been  made  for 
the  payment  of  said  money. 

"X.  That  thereafter  the  said  E.  D.  Reiter 
assigned  to  Roche  &  Onstine  his  interest  in 
said  fee,  and  an  action  was  instituted  in  the 
superior  court  of  the  state  of  Washington  in 
and  for  Spokane'  county  by  said  firm  of  at- 
torneys against  said  H.  N.  Martin  and  the  dep- 
uty clerk  of  Spokane  county  to  recover  their 
share  of  said  $200  attorney  fee.  That  said  ac- 
tion waa  tried  on  the  9th  day  of  June,  1916. 
and  thereafter  and  on  the  11th  day  of  July, 
1916,  the  court  granted  judgment  in  favor  of 
Roche  &  Onstine  and  against  said  H.  N.  Mar- 
tin in  the  sum  of  $130,  having  found  in  said 
case  that  said  Martin  had  wrongfully  received 
from  the  clerk  all  of  said  attorney's  fees  and 
had  unlawfully  appropriated  the  same  to  his 
own  use,  and  had  refused  to  pay  said  E.  D. 
Reiter  and  said  Roche  &  Onstine  their  share 
thereof,  although  often  requested  so  to  do. 
That  since  the  rendition  of  said  judgment  the 
said  H.  N.  Martin  has  failed  to  pay  to  said 
Roche  &  Onstine  their  share  of  the  attorney 
fee  in  said  divorce  action,  as  determined  by  the 
court,  and  has  continued  to  unlawfully  and 
wrongfully  retain  and  appropriate  said  money 
to  his  own  use. 

"Conclusion. 

"I.  As  conclusion  of  law  on  the  foregoing 
findings  of  fact,  the  board  finds  that  the  acts 
and  omissions  of  said  H.  N.  Martin,  as  set 
forth  in  the  first,  second,  and  fourth  causes  of 
action,  constitute  unprofessional  conduct  as  an 
attorney  at  law  and  involve  moral  turpitude. 

"Recommendation. 

"I,  The  board  recommends  that  on  the  first, 
second,  and  fourth  causes  of  action  the  said 
H.  N.  Martin  should  be  disbarred  from  further 
practice  as  an  attorney  in  the  state  of  Wash- 
ington and  that  his  license  to  practice  therein 
should  be  revoked." 
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We  have  examined  the  evidence,  and  are 
satisfied  that  the  findings,  conclusion  and 
recommendation  of  the  state  board  of  law 
examiners  are  justified,  and  that  defendant 
has  forfeited  his  right  to  practice  law  In 
this  state. 

It  is  therefore  ordered  that  defendant,  H. 
N.  Martin,  be  disbarred,  and  his  license  to 
practice  law  in  this  state  annulled. 

FULLERTON,  MAIN,  PARKER,  and 
MACKINTOSH,  JJ.,  concur. 


(107  Waah.  286) 
HARLAN  v.  McORAW  et  aL  (No.  15246.) 

{Supreme  Court  of  Washington.  May  81, 1919.) 

1.  Pleading  «=>246<1)  —  Suit  tob  Forfei- 
ture  or  Lease— Amendment  or  Complaint 
—Denial  of  Leave. 

In  suit  to  forfeit  and  cancel  a  lease  of  coal 
lands  for  failure  to  pay  royalties,  trial  court 
properly  denied  plaintiff  leave  to  amend  the 
complaint  by  adding  allegations  as  to  the  com- 
mission of  waste  by  using  coal  mined  as  rail- 
road ballast  and  by  excluding  it  from  the  roy- 
alty account 

2.  Mines  and  Minerals  <8=>66  —  Coal 
Lands — Forfeiture  of  Lease. 

Filing  of  labor  liens  on  the  property  of  a 
lessee  of  coal  lands  by  the  terms  of  the  lease  first 
specifically  pledged  as  security  for  the  payment 
of.  rentals  held  not  such  a  breach  of  die  lease 
as  would  warrant  its  forfeiture,  especially 
where  the  rentals  had  been  fully  paid  before 
suit  for  forfeiture  by  the  lessor. 

3.  Mines  and  Minerals  <8=> 70(4)— Lease  of 
Coal  Lan  ds— Forfeitures. 

In  view  of  length  of  term  created  by  lease 
of  coal  lands,  the  probable  value  of  the  lessee's 
improvements  made  as  contemplated  by  the 
lease,  the  comparatively  small  amount  of  rent- 
als or  royalties  withheld  from  the  lessor,  and 
the  fact  that  he  demanded  the  amount  only 
one  day  before  bringing  suit  for  forfeiture  of  the 
lease,  held,  that  a  forfeiture  could  not  be  en- 
forced, though  the  portion  of  the  lease  provid- 
ing for  the  payment  of  rentals  and  royalty  was 
construable  as  the  lessor  contended;  the  lessee 
and  his  successor  not  being  insolvent,  or  the 
lessor's  legal  remedy  inadequate. 

Department  1. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; W.  A.  Reynolds,  Judge. 

Suit  by  Israel  G.  Harlan  against  Marcus 
L  McGraw  and  others.  From  Judgment  of 
dismissal,  plaintiff  appeals.  Affirmed. 

O.  D.  Cunningham,  of  Centralis,  for  appel- 
lant 

Ralph  A.  Coan,  of  Portland,  Or.,  and  Miller 
&  Wilkinson,  of  Vancouver,  for  respondents. 


TOLMAN,  J.  Appellant  on  the  19th  day  of 
September,  1916,  being  then  the  owner  of  the 
real  property  therein  described,  made  a  writ- 
ten lease  of  certain  coal  lands  to  the  respond- 
ent Marcus  L.  McGraw,  who  afterwards  as- 
signed his  rights  thereunder  to  the  Centralis 
Coal  Mining  Company,  a  corporation.  The 
provisions  of  the  lease,  so  far  as  they  are 
material  to  the  issues  here  to  be  determined, 
are  as  follows : 

"The  party  of  the  second  part  shall  pay,  and 
he  does  hereby  agree  to  pay,  to  the  party  of 
the  first  part  as  rental  for  said  land  and  as 
minimum  royalty  on  coal  mined  therefrom,  one 
thousand  dollars  per  year  to  cover  the  first  ten 
thousand  tons  mined  or  less,  said  one  thousand 
dollars  to  be  paid  at  the  rate  of  one  hundred 
dollars  per  month  on  the  10th  day  of  each  and 
every  month,  beginning  with  the  10th  day  of 
October,  1916,  and  continuing  on  the  10th  day 
of  each  and  every  month  thereafter  during  the 
term  of  this  lease,  save  and  except  that  during 
the  months  of  June  and  July  of  each  year  said 
payment  shall  be  discontinued ;  and  for  all  coal 
mined  in  excess  of  the  first  ten  thousand  tons 
per  year,  the  party  of  the  second  part  agrees  to 
pay  ten  cents  per  ton  of  two  thousand  pounds, 
mine  run  coal  taken  from  said  lands,  on  the 
10th  day  of  each  and  every  month,  said  royalty 
to  be  payable  at  the  Field  &  Lease  Bank,  Cen- 
tralia,  Lewis  county,  Washington,  in  United 
States  gold  coin ;  it  being  the  intention  of  the 
parties  hereto  that  there  shall  be  a  settlement 
once  every  month  between  the  parties  for  the 
purpose  of  determining  the  amount  of  coal  min- 
ed in  the  previous  month,  and  that  if  said  set- 
tlement shall  show  that  more  than  one  thou- 
sand tons  of  coal  have  been  mined  in  the  previ- 
ous month,  then  the  party  of  the  second  part 
shall  pay  to  the  party  of  the  first  part  the  sum 
of  ten  cents  per  ton  for  all  coal  mined  in  ex- 
cess of  one  thousand  tons,  this  to  continue  dur- 
ing every  month  covered  by  this  lease,  save  and 
except  the  months  of  June  and  July  of  every 
year,  in  which  months  the  party  of  the  second 
part  shall  only  be  required  to  pay  ten  cents 
per  ton  for  all  coal  actually  mined  during  said 
months.   •   *  • 

"It  is  further  stipulated  and  agreed  as  part 
consideration  of  this  lease,  that  the  party  of  the 
first  part  shall  have  a  lien  on  all  machinery, 
equipments,  cars,  buildings  and  other  property 
erected  and  to  be  erected  on  said  lands,  or  in 
the  mine  or  mines,  made  by  the  party  of  the 
second  part,  for  any  money  due  the  party  of  the 
first  part  under  this  lease,  which  said  lien 
shall  be  a  prior  claim  to  all  other  liens,  includ- 
ing labor  liens,  and  the  party  of  the  second  part 
hereby  pledges  to  the  first  party  all  such  prop- 
erty of  whatever  kind  and  description  belonging 
to  him  or  hereinafter  acquired  by  him.  his  suc- 
cessors or  assigns,  that  may  be  placed  on  said- 
land  during  this  lease,  or  placed  in  said  mine 
or  mines  in  connection  therewith,  to  secure 
any  money  becoming  due,  and  the  said  party  of 
the  second  part  shall  have  the  right  to  remove 
said  machinery  and  equipment  and  buildings  on- 
ly after  such  money  has  been  paid.  •  •  • 

"It  is  further  stipulated  and  agreed  that  in 
respect  to  the  several  provisions  herein,  refer- 
ring to  the  performance  of  acts  within  certain 
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named  period  of  time,  time  being  of  the  essence 
of  this  contract,  and  in  case  of  the  failure  of 
the  party  of  the  second  part  to  pay  in  foil  any 
year's  rental  under  this  lease  at  the 'time  herein 
specified,  or  to  pay  any  taxes  or  assessments 
before  the  same  become  delinquent,  or  in  any 
way  fail  to  fulfill  the  terms  of  the  lease,  then 
this  lease  may  be  forfeited  and  terminated  at 
the  option  of  the  party  of  the  first  part." 

Appellant  In  his  complaint  alleges  that  un- 
der this  lease  the  lessee  became  obligated  to 
pay  as  royalty  at  least  $100  on  or  before  the 
10th  day  of  each  and  every  month,  except 
the  months  of  July  and  August,  In  each  year, 
and  in  addition  thereto  the  sum  of  10  cents 
per  ton  for  all  coal  mined  over  and  above 
1,000  tons  in  any  such  month,  and  further  al- 
leged that  the  defendants  and  each  of  them 
had  defaulted  and  breached  the  covenants  of 
the  lease,  in  that  they  had  failed  and  refused 
to  pay  each  of  the  $100  monthly  payments 
which  became  due  on  the  10th  day  of  January, 
1918,  the  10th  day  of  February,  1918,  the 
10th  day  of  March,  1918,  the  10th  day  of 
April,  1918,  and  the  10th  day  of  May,  1918. 
The  complaint  also  alleges  a  further  breach, 
in  that  the  defendants  suffered  and  permitted 
liens  for  labor  to  be  filed  against  the  mine 
and  appellant's  property  and  interest  there- 
in, of  upwards  of  $4,000,  and  that,  although 
due  demand  had  been  made,  they  had  wholly 
failed  to  satisfy  and  discharge  said  liens,  and 
the  same  were  and  are  an  incumbrance  and 
lien  upon  the  appellant's  property.  The 
prayer  of  the  complaint  is  for  judgment  can- 
celing and  annuling  the  lease  and  excluding 
the  defendants  and  each  of  them,  and  all  per- 
sons claiming  or  to  claim  by,  through,  or  un- 
der them,  or  any  of  them,  from  the  property, 
and  enjoining  them  from  claiming  or  assert- 
ing any  right,  title,  or  interest  therein.  In 
due  time  respondents  answered  to  the  com- 
plaint, alleging  that  all  sums  due  for  rental 
provided  for  in  the  lease  had  been  fully  paid, 
and  no  amount  whatever  was  due  the  plain- 
tiff on  account  thereof,  and  further  admitting 
that  certain  liens  had  been  filed,  but  alleging 
that  the  lien  claimants  had  been  fully  paid, 
and  that  no  such  liens  had  been  filed  on  or 
against  the  property  of  the  plaintiff.  Upon 
these  issues  the  case  was  called  for  trial,  and 
at  that  time  counsel  for  appellant  moved  the 
court  for  leave  to  amend  the  complaint  by 
alleging  the  following  as  an  additional  ground 
for  forfeiture: 

"That  at  all  times  since  the  lease  in  question 
was  executed  the  defendants  have  operated  a 
coal  mine  upon  the  lands  and  premises  describ- 
ed in  the  lease  and  in  this  complaint.  That  by 
the  terms  of  the  lease  it  is  provided  that  pay- 
ments for  royalty  upon  the  coal  shall  be  made 
at  ten  cents  per  ton,  mine  run.  That  as  a  mat- 
ter of  fact  at  all  timeB  since  this  lease  was  ex- 
ecuted down  until  the  time  of  the  commence- 
ment of  this  action,  while  the  defendant  was 
operating  the  mine,  it  committed  great  waste  in 
this:  That  of  the  coal  which  was  extracted 
from  the  ground  they  hauled  out  and  scattered 
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around  the  mine  and  used  as  ballast  upon  a 
railroad  tract  about  7,000  tons,  which  was 
never  accounted  for  to  the  plaintiff  by  the  de- 
fendant. That  by  reason  of  the  fact  that  this 
coal  has  been  scattered  abont  it  is  impossible 
to  ascertain  the  amount  of  it  or  to  determine 
the  amount  of  royalties  that  are  earned  under 
the  lease  for  such  coal  as  has  been  wasted  and 
dissipated.  That  although  frequent  demands 
have  been  made  for  the  amount  and  use  of  scales 
and  weighing  of  all  coal,  the  defendants  failed 
and  refused  to  do  so,  and  by  reason  of  their 
wastes  they  have  forfeited  all  rights  in  and  to 
said  lands  and  premises." 

Respondents  objected  to  the  amendment, 
first,  upon  the  ground  that  it  came  too  late, 
the  case  being  then  ready  for  trial,  and  that 
the  proposed  amendment  would  raise  new 
Issues  involving  considerable  time  and  labor 
upon  their  part  to  meet  such  issues,  and  also 
objected  upon  the  further  ground  that  accept- 
ing the  statement  of  counsel  as  embodied  in 
the  offer  to  amend  as  true,  the  facts  stated 
made  no  ground  for  forfeiture  of  the  lease. 
Counsel  for  appellant  offered  to  allow  addi- 
tional time  to  meet  the  proposed  issue,  and, 
respondents  still  objecting,  the  trial  court  re- 
fused to  allow  the  amendment,  and  directed 
that  the  trial  proceed  upon  the  issues  as 
framed.  Thereupon  it  was  stipulated  that, 
prior  to  the  commencement  of  this  action, 
workmen  employed  in  and  about  the  mine 
filed  liens  for  labor  upon  all  of  the  machin- 
ery and  equipment  of  the  mine,  but  asserted 
no  lien  against  the  land;  that  subsequently 
an  action  was  brought  and  judgment  render- 
ed against  the  Centralis  Coal  Mining  Com- 
pany for  a  sum  aggregating  approximately 
$3*000,  based  upon  such  labor  liens,  and  that 
thereafter  the  defendants  paid  such  judg- 
ment in  full  and  satisfied  the  record.  It  was 
further  stipulated  that  the  last  coal  mined 
under  the  lease  was  on  January  28,  1918,  no 
coal  being  mined  subsequent  to  that  date; 
that  on  February  28,  1918,  the  defendants 
paid  to,the  plaintiff  the  sum  of  $324.13,  which 
covered  the  balance  of  the  royalty  of  10  cents 
per  ton  for  all  coal  actually  mined  up  to  that 
time ;  and  that  on  the  10th  day  of  May,  1918, 
defendants  paid  to  the  plaintiff  the  further 
sum  of  $54.95,  which,  together  with  the  royal- 
ties theretofore  paid  for  coal  actually  mined 
at  10  cents  per  ton,  made  up  the  full  sum  of 
$1,000  paid  as  rental  after  the  19th  day  of 
September,  1917.  It  was,  further  stipulated 
that,  the  day  before  this  action  was  com- 
menced, plaintiff  went  to  the  Field  &  Lease 
Bank  at  Centralia,  Lewis  county.  Washing- 
ton, and  there  demanded  payment  of  the  sum 
of  $100  per  month,  minimum  royalty  for  the 
months  of  February,  March,  and  April,  1918, 
and  that  there  was  no  money  there  with 
which  to  meet  said  demand,  and  said  mini- 
mum royalty  was  not  paid.  It  was  still  fur- 
ther stipulated  that  after  the  commencement 
of  this  action,  and  on  August  10,  1918,  and 
again  on  September  10,  1918,  defendants  de- 
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posited  In  the  Field  &  Lease  Bank  at  Cen- 
tralis the  sum  of  $100  to  cover  the  minimum 
payments  provided  in  the  lease  for  the 
months  of  August  and  September  but  that 
plaintiff  had  refused  to  accept  the  money,  so 
deposited.  Neither  party  offered  any  other 
testimony,  and  the  trial  court,  holding  the  t  no 
ground  for  forfeiture  had  been  established, 
entered  a  judgment  of  dismissal,  from  which 
this  appeal  Is  prosecuted. 

[1]  It  will  be  observed,  and  must  be  con- 
stantly borne  In  mind,  that  appellant  Is  seek- 
ing only  the  forfeiture  and  cancellation  of 
the  lease,  and  does  not  in  this  action  seek  to 
enforce  any  rights  which  he  may  have  other 
than  the  right  of  forfeiture.  This  being  so,  it 
seeraa  manifest  that  the  trial  court  did  not 
err  In  denying  leave  to  amend  the  complaint 
The  lease,  in  addition  to  the  provisions  quot- 
ed, gave  the  appellant  the  right  of  oversight 
and  Inspection  of  operations,  in  order  to  ena- 
ble him  to  know  at  all  times  the  amount  of 
coal  being  mined,  and  If  he  permitted  the 
respondents  to  mine  and  use  coal  for  ballast, 
and  to  exclude  the  material  so  used  from  the 
royalty  account,  he  should  not  be  permitted 
to  claim  a  forfeiture  by  reason  thereof,  at 
any  rate  until  such  time  as  he  had  made  a 
specific  demand  and  his  demand  had  been  re- 
fused. 

[2]  Nor  can  we  hold  that  the  filing  of  labor 
liens  upon  the  property  of  the  lessee,  which 
was  by  the  terms  of  the  lease  first  specifically 
pledged  as  security  for  the  payment  of  the 
rental,  was  such  a  breach  as  would  warrant 
a  forfeiture,  especially  when,  as  here,  -the 
liens  have  been  fully  paid.  We  find  no  cove- 
nant in  the  lease  that  the  property  of  the 
lessee  will  be  kept  clear  from  subsequent  la- 
bor liens,  nor  any  agreement  that  a  failure  to 
so  do  will  work  a  forfeiture. 

[3]  While  that  portion  of  the  lease  which 
provides  for  the  payment  of  rental  and  roy- 
alty must,  we  think,  be  construed  as  appel- 
lant contends,  and  effect  be  given  to  the  lan- 
guage used  providing  for  monthly  settlements 
and  the  payment  of  royalty  each  month  on 
all  coal  mined  in  excess  of  1,000  tons  in  the 
preceding  month,  yet  as  equity  abhors  a  for- 
feiture, and  as  this  action  was  brought  for  no 
other  purpose,  it  does  not  follow  that,  be- 
cause the  parties  differ  in  their  construction 
of  the  terms  of  the  lease,  the  mistaken  party 
will  be  penalized  to  the  extent  of  enforcing  a 
forfeiture  against  him.  It  is  suggested  in 
respondents'  brief  that  the  parties  hereto 
had,  until  shortly  before  the  institution  of 
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this  suit,  themselves  by  their  act  placed  a 
construction  upon  the  contract  In  harmony 
with  respondents*  contentions.  But  neither 
in  the  pleadings  nor  the  stipulated  facts  does 
that  appear,  except  as  it  may  be  inferred 
from  the  fact  that  an  attempt  to  forfeit  was 
no  sooner  made,  and  by  the  acceptance  of  the 
payment  of  $54.95  made  on  the  10th  day  of 
May,  1918.  Appellant  asks  for  no  judgment 
except  that  of  forfeiture,  and  in  view  of  the 
length  of  the  term  created  by  the  lease,  the 
probable  value  of  the  improvements  as  con- 
templated by  the  terms  of  the  lease,  the  com- 
paratively small  amount  which  has  been 
withheld  from  appellant,  and  the  stipulated 
fact  that  he  demanded  that  sum  but  one  day 
before  the  bringing  of  this  suit,  we  think  the 
rule  laid  down  by  this  court  in  Walker  v. 
McMurchle,  61  Wash.  489,  112  Pac  500,  must 
be  followed.  It  Is  there  said: 

"Equity  has  ever  been  jealous  of  the  right 
of  forfeiture,  and  has  never  enforced  it  unless 
the  right  thereto  has  been  so  clear  and  insistent 
as  to  permit  of  no  denial." 

The  general  rule  appears  to  be  well  stated 
by  the  Supreme  Court  of  Illinois  in  Tarr  v. 
Stearman,  264  I1L  110,  105  N.  E.  957,  where 
it  is  said: 

"Courts  of  equity,  as  well  as  courts  of  law, 
recognize  the  rights  of  the  parties  to  a  contract 
to  stipulate  for  penalties  and  forfeitures ;  but  it 
is  a  rule  of  universal  application  that  courts  of 
equity  will  never  affirmatively  enforce  either  a 
penalty  or  a  forfeiture.  2  Story's.  Eq.  Jur. 
(13th  Ed.)  §  1319;  16  Cyc  80.  It  is  a  well 
settled  and  familiar  doctrine  that  a  court  of 
equity  will  not  interfere  on  behalf  of  the  party 
entitled  thereto  and  enforce  a  forfeiture,  but 
will  leave  him  to  his  legal  remedies,  if  any, 
even  though  the  case  might  be  one -in  which  no 
equitable  relief  would  be  given  to  the  defaulting 
party  against  the  forfeiture.  The  few  apparent 
exceptions  to  this  doctrine  are  not  real  excep- 
tions. In  fact,  there  are  no  exceptions.  Those 
which  appear  to  be  so  all  depend  upon  other 
rules  and  principles." 

See,  also,  16  Cyc.  80,  and  cases  there  cited. 

There  being  no  suggestion  of  the  Insolven- 
cy of  respondents,  or  either  of  them,  or  alle- 
gation that  such  remedy  is  inadequate,  appel- 
lant will  be  left  to  pursue  his  remedy  at  law 
until  such  time  as  it  shall  appear  that  the 
legal  remedy  Is  Inadequate. 

Judgment  affirmed. 

CHADWICK,  a  J,  and  MITCHELL, 
MAIN,  and  MACKINTOSH,  JJ.,  concur. 
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LAUKIDSEN  t.  BOW  DEN,  GAZZAM  A  ARNOLD 
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agents  of  the  insurance 


(107  Wub.  810) 
LAUKIDSEN  v.  BOWDEN,  GAZZAM  ft  AR- 
NOLD.  (No.  14809.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

1.  New  Trial  e=»10— Waxvkr  of  Motion— 
Effect. 

Where  appellant,  defendant,  in  writing  waiv- 
ed its  motion  for  new  trial,  but  insisted  upon 
its  motion  for  judgment  non  obstante  veredicto, 
the  waiver  of  the  motion  for  new  trial  did  not 
carry  with  it  and  condone  whatever  errors 
might  have  been  properly  considered  under  the 
motion  for  new  trial. 

2.  Insurance  <J=»74  —  Aqknot — Sufficiency 
of  Letteb  to  Constitute. 

Where  defendant,  agent  of  an  insurer  upon 
inquiry  simply  quoted  rstes  and  concluded  its 
letters  by  saying  it  hoped  to  receive  an  order 
for  insurance  on  the  cargoes,  such  statement 
was  insufficient  to  constitute  the  appointment 
of  the  inquirers  as  agents  of  defendant  who  was 
agent  of  an  insurer  writing  insurance  as  an  un- 
authorised company  under  Insurance  Code,  §  70. 

8.  Insurance  «=»74— Agenct— Authority— 
Sufficiency  of  Instructions. 
A  statement  of  insurer's  agent  that  if  in- 
quirer would  advise  the  name  of  shipper,  amount 
of  shipment,  nature  of  cargo,  boat  shipped  on, 
and  point  of  sailing  and  destination,  they  would 
protect  the  shipment  by  insurance  conferred  no 
authority  upon  the  inquirer  in  the  name  of  such 
agent  to  do  anything  to  protect  shippers  or  ship- 
ment. 

4.  Insurance  *=»  74— Marine  Insurance- 
Agency— Construction  of  Letter. 

Where  defendant  insurance  agent  sued  for 
breach  of  alleged  contract  to  procure  insurance, 
in  a  letter  to  parties  Attempting  to  procure 
marine  insurance  for  other  parties,  said,  "We 
have  another  agent  up  the  sound,"  etc.,  such  does 
.  not  of  itself  prove  the  existence  of,  nor  create 
an  agency  in  the  persons  written  to,  although 
inferring  that  the  writer  proposed  to  give  ad- 
dressees authority  to  do  a  given  thing  in  a  spe- 
cial manner. 

5.  Insurance  «=>9S  —  Marine  Insurance- 
Agency— Appointment  of  Agents. 

Since  third  parties  dealing  with  an  agent 
must  at  their  own  risk  ascertain  both  the  fact 
and  extent  of  the  agent's  authority,  and  the 
burden  is  on  them  to  show  that  the  acts  of  he 
sgent  were  within  the  scope  of  his  authority,  and 
neither  the  fact  of  agency  nor  its  scope  can  be 
established  by  declarations  of  the  alleged  agents 
in  the  absence  of  the  principal,  in  an  action  for 
breach  of  contract  to  procure  marine  insurance 
the  rights  of  plaintiff  are  to  be  considered  as  if 
he  had  read  the  communications  between  the 
parties  attempting  to  procure  insurance  for  him 
and  the  defendant  insurance  agents  bearing  up- 
on the  question  of  agency.  « 

6.  Insurance  «=»94  —  Ratification  of 
Agent's  Acts. 

There  could  be  no  ratification  of  the  act  of 
the  parties  attempting  to  procure  insurance  as 


agency,  where  there 
was  no  proof  of  any  agency  on  the  part  of  the 
performers  of  the  act 

Main,  Holcomb,  and  Tolman,  JJ..  dissenting. 
En  Banc 

Appeal  from  Superior  Court,  Clallam 
County ;  Guy  C.  Alston,  Judge. 

Action  by  O.  M.  Lauridsen  against  Bowden, 
Gazzam  ft  Arnold.  Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  instructions  to  dismiss 
the  action. 

Bogle,  Graves,  Merrltt  ft  Bogle,  of  Seattle, 
for  appellant. 

T.  F.  Trumbull  and  Rose  ft  Lewis,  all  of 
Port  Angeles,  for  respondent 

MITCHELL,  J.  Respondent  brought  this 
action  to  recover  damages  >  for  an  alleged 
breach  of  contract  to  procure  marine  in- 
surance upon  a  cargo  of  canned  salmon  to 
be  shipped  from  Clallam  county  to  Seattle  in 
November,  1915.  At  the  close  of  respondent's 
proof  appellant  challenged  the  sufficiency 
of  the  evidence,  and  moved  the  court  for  a 
judgment  of  nonsuit  Again  at  the  close  of 
all  the  evidence  appellant  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  for  appel- 
lant and  against  the  respondent  on  the 
ground  that  the  evidence  failed  to  show  any 
right  of  recovery  on  the  part  of  respondent 
And  again  after  the  verdict  and  at  the  prop- 
er time  appellant  made  and  filed  a  written 
motion  for  judgment  non  obstante  veredicto. 
Each  of  the  motions  was  denied  and  an  ex- 
ception taken.  The  jury  returned  a  verdict 
in  the  sum  of  $2,500  for  respondent  and  from 
a  judgment  entered  thereon  this  appeal  has 
been  taken. 

[1]  After  the  verdict  had  been  received  in 
the  trial  court  and  after  appellant  had  filed 
a  motion  for  a  new  trial,  it  then  In  writing 
waived  its  motion  for  a  new  trial,  but  insisted 
upon  its  motion  for  a  judgment  non  obstante 
veredicto.  Respondent  now  objects  to  the 
consideration  by  this  court  of  appellant's  as- 
signments of  errors,  it  being  contended  that 
the  waiver  of  the  motion  for  a  new  trial 
carried  with  It  and  condoned  whatever  er- 
rors, if  any,  might  have  been  properly  con- 
sidered under  the  motion  for  a  new  trial. 
Whatever  may  have  been  the  rule  in  this 
respect  at  common  law  and  according  to  the 
early  decisions  In  this  state,  under  the  pres- 
ent practice  statutes  and  the  later  decisions 
of  this  court  the  rule  Is  otherwise.  In  the 
case  of  Dyer  v.  Middle  Kittitas .  Irrigation 
District  40  Wash.  238,  82  Pac.  301,  a  ver- 
dict was  rendered  for  the  defendant;  plain- 
tiff made  a  motion  for  a  Judgment  notwith- 
standing the  verdict  and  for  a  new  trial. 
Before  the  motions  were  passed  upon,  the 
motion  for  a  new  trial  was  withdrawn  by  the 
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plaintiff,  and  plaintiff's  rights  were  submitted 
upon  the  other  motion.  It  was  overruled, 
and  judgment  was  entered  on  the  verdict 
This  court  considered  the  sufficiency  of  the 
evidence  to  sustain  the  judgment,  and  re- 
versed the  case,  ordering  a  judgment  for  the 
plaintiff.  Again,  in  the  case  of  Forsyth  v. 
Dow,  81  Wash.  137,  139,  142  Pac.  490,  491, 
this  court  said: 

"A  motion  for  a  judgment  non  obstante  vere- 
dicto is  a  creature  of  the  common  law.  It  is 
now  entertained  only  in  so  far  as  it  has  been 
denned  and  assigned  a  particular  function  in 
our  Code  of  Procedure.  •  *  •  Nor  does  the 
statute  make  the  motion  in  any  way  dependent 
upon  or  concurrent  with  a  motion  for  a  new 
trial." 

Other  cases  to  the  same  effect  are  Birch 
v.  Abercrombie,  74  Wash.  486,  133  Pac.  1020, 
50  L.  R  A.  (N.  S.)  59,  and  Mattson  v.  Griffin 
Transfer  Co.,  90  Wash.  1,  155  Pac.  392. 

[2-4]  The  case  was  tried  upon  a  second 
amended  complaint.  In  the  original  com- 
plaint, appellant,  the  Pacific  Marine  Insurance 
Company,  a  corporation,  and  Davis  ■&  Woods, 
a  copartnership,  were  all  made  defendants 
and  served  with  summons  and  complaint. 
The  complaint  alleged,  Inter  alia,  that  Davis 
A  Woods  acted  in  the  transaction  as  agents 
for  appellant  and  the  Pacific  Marine  Insur- 
ance Company,  and  recovery  was  sought  for 
loss  on  a  policy  of  insurance  that  Davis  & 
Woods  represented  was  or  would  be  issued 
because  of  the  receipt  by  them  of  the  pre- 
mium paid  for  the  policy  prior  to  the  loss. 
The  amended  complaint  was  served  and  filed, 
continuing  the  case  against  all  three  defend- 
ants. A  separate  demurrer  of  the  Pacific 
Marine  Insurance  Company  to  the  complaint 
having  been  sustained,  the  case  was  dis- 
missed upon  motion  of  the  plaintiff  as  to  the 
Insurance  company  and  also  as  to  Davis  A 
Woods.  In  the  second  amended  complaint 
the  plaintiff  sued,  not  on  an  alleged  breach 
of  contract  of  Insurance,  but  on  an  alleged 
breach  of  contract  to  procure  insurance. 

The  probative  facts  in  the  case  are  undis- 
puted. Respondent  was  a  resident  of  and 
doing  business  in  Clallam  county;  J.  M. 
Davis  and  P.  J.  Woods  resided  in  Port 
Angeles,  Wash.,  and  were  engaged  in  busi- 
ness as  copartners  in  the  name  of  Davis  A 
Woods;  and  appellant  was  and  is  a  corpo- 
ration of  this  state  having  its  office  and  place 
of  business  in  Seattle,  and  engaged,  under  its 
articles  of  incorporation,  in  the  insurance 
business  only  as  agent  and  broker  for  fire, 
marine,  and  liability  insurance  companies. 
Appellant,-  as  agent,  represented,  among  oth- 
er companies,  the  Pacific  Marine  Insurance 
Company,  a  foreign  insurance  company  which 
wrote  marine  insurance  in  this  state  as  an 
"unauthorized  company"  under  section  75  of 
the  Insurance  Code  of  the  state.  Davis  A 
Woods  had  no  license  from  the  state  insur- 
ance commissioner  to  solicit  insurance  for  the 


appellant  or  the  Pacific  Marine  Insurance- 
Company. 

Respondent,  intending  to  send  two  gas 
boat 8  with  cargoes  of  canned  salmon  from 
his  cannery  near  the  mouth  of  the  Qulllayute 
river  in  Clallam  county  to  Seattle,  was 
solicited  on  November  20th  by  Mr.  Davis,  of 
the  firm  of  Davis  A  Woods,  to  give  them  the 
application  for  the  marine  insurance  on  the 
cargoes.  Davis  told  respondent  he  was  the 
representative  of  the  Pacific  Marine  Insur- 
ance Company,  through  Bowden,  Gazzam  & 
Arnold,  of  Seattle,  and,  not  being  posted  as 
to  rates,  he  would  write  and  find  out  what 
they  were.  Thinking  there  was  insufficient 
time  to  attend  to  it  by  mail,  Davis  agreed  to 
telegraph  appellant  That  afternoon  (Satur- 
day) Davis  sent  a  telegram  as  follows: 

"Port  Angeles,  Wash.,  Nov.  20,'  1915. 
"Bowden,  Gazzam  _  A  Arnold,  N.  Y.  Blk.,  Seat- 
tle, Wn.  Write  us  best  marine  rate  cargo  sal- 
mon ez  boats  Albert  and  Rhododendron  owned 
by  Capt  Albert  Johnson,  this  city,  from  can- 
nery mouth  Quillayute  river,  Clallam  county  to 
Seattle.   g  Davis  A  Woods." 

Appellant's  office  was  closed  on  Saturday 
afternoon,  and  the  telegram  was  not  deliv- 
ered to  it  until  Monday,  November  22d,  which 
was  the  first  appellant  heard  of  the  transac- 
tion. Davis'  statement  to  respondent  on  No- 
vember 20th  that  his  firm  was  agent  of  ap- 
pellant was  unauthorized.  On  Monday  Mr. 
Arnold,  secretary  of  appellant,  replied  to  the 
telegram  he  had  just  received  as  follows: 

"Seattle,  Wn.,  11:59  a.  m.,  Nov.  22. 
"Davis  A  Woods,  Port  Angeles,  Wn.  Rate 
salmon  thirty  cents  gasoline  boats  ten  cents 
regular  steamers  see  letter  today. 

"Bowden,  Gazzam  A  Arnold." 

On  the  same  day,  after  sending  the  tele- 
gram, a  letter  was  written  and  mailed  from 
appellant's  office  as  follows: 

"Seattle,  Wash.,  Nov.  22,  1915. 
"Messrs.  Davis  A  Woods,  Port  Angeles,  Wash. 
—Gentlemen:  Your  wire  of  the  20th  was  not 
received  until  this  morning  owing  to  the  fact 
that  we  always  close  the  office  on  Saturdays  at 
1  p.  m.,  and  we  therefore  wired  you  this  morn- 
ing as  follows:  'Rate  salmon  thirty  cents  gaso- 
line boats  ten  cents  regular  steamers,  see  letter 
to-day.' 

"The  rate  on  cargo  salmon  from  cannery  at 
month  of  Quillayute  river,  Clallam  county,  to 
Seattle,  if  by  regular  steamers  is  but  10  cents 
per  $100,  while  if  shipped  by  gasoline  boats  the 
rate  is  thirty  cents  per  $100,  and  we  trust 
these  rates  will  enable  you  to  secure  the  busi- 
ness. 

"The  above  rates  quoted  are  for  cargo  under 
deck  and  are  always  twice  as  much  when  loaded 
on  deck. 

"Thanking  you  for  this  inquiry,  and  hoping  to 
receive  your  order  for  the  insurance,  we  remain, 
yours  very  truly, 

"Bowden,  Gazzam  A  Arnold, 
"W.  W.  Turner, 
"Manager  Marino  Insurance  Dept" 
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On  November  22d,  upon  receipt  of  the  tele- 
gram of  that  date  from  appellant,  Davis  In- 
formed respondent  of  the  rates.  Respondent 
testified  he  then  told  Davis  "to  write  a 
policy,  and  he  (Davis)  explained  they  did  not 
issue  a  policy  on  marine  Insurance  like  they 
do  on  fire,  they  would  give  me  what  he  called 
a  slip  or  receipt  for  the  money — a  memoran- 
dum or  something  of  that  bind." 

On  or  about  November  24th,  Davis  & 
Woods  wrote  to  appellant  as  follows: 

"Port  Angeles,  Wash. 

"Bowden,  Gazzam  &  Arnold,  Seattle,  Wn.— 
Dear  Sin:  Refer  your  letter  22d  Inst.  Shall 
we  issue  applicant  a  slip  and  contract  such  as 
yon  mailed  us  in  June  last,  per  inclosed  blanks; 
if  so,  kindly  mail  blanks  and  when  we  are  ad- 
vised as  to  cargo  we  will  issue  slip  to  assured 
and  mail  copy  to  you. 

"Kindly  advise  us  hi  this  matter  that  there  is 
no  hitch. 

"Tours  truly,  Davis  &  Woods, 

"Per  J.  M.  Davis." 

On  November  27th,  appellant's  office  in 
Seattle  wrote  and  mailed  to  Davis  &  Woods 
a  letter  as  follows: 

"Seattle,  Wash.,  Nov.  27,  1915. 

"Messrs.  Davis  &  Woods,  Port  Angeles,  Wash. 
—Gentlemen:  Replying  to  your  letter  of  the 
24th  inst,  have  to  state  that  if  this  order  is 
for  a  single  shipment  it  will  not  be  necessary 
for  yon  to  issue  an  open  policy  contract  with 
the  assured.  If  you  will  advise  us  the  name 
of  the  shipper,  amount  of  shipment,  nature  of 
cargo,  boat  that  it  is  shipped  on,  to  and  from 
what  port  and  the  date  of  sailing  we  will  pro- 
tect the  shipment  for  you  and  return  one  of 
our  policies  covering  on  the  same. 

"In  our  letter  of  June  5th,  we  sent  you  open 
policy  for  your  own  use,  made  out  in  triplicate. 
These  were  to  have  been  signed  by  your  firm 
and  all  returned  to  this  office  for  the  policy 
itself  to  be  made  out.  Kindly  do  this  now,  and 
we  will  then  be  able  to  complete  the  transac- 
tion. 

"We  have  another  agent  up  sound  that  has 
taken  care  of  several  salmon  shipments  and  we 
have  issued  policies  from  this  office,  on  such 
Information  as  requested  above. 

"Awaiting  your  advices,  we  remain,  yours 
very  truly,  Bowden,  Gazzam  &  Arnold, 

"W.  W.  Turner.  Manager  Marine  Ins.  Dept 

"Please  return  the  open  policy  contracts  sign- 
ed, as  requested." 

In  the  meantime,  about  3  o'clock  on  Satur- 
day afternoon,  November  27th,  respondent 
went  to  the  office  of  Davis  &  Woods  and  gave 
them  certain  information  relative  to  the 
shipments  he  wished  covered  by  marine  in- 
surance. At  that  time  respondent  gave  to 
Davis  &  Woods  a  check  payable  to  them  in 
the  sum  of  $24.76,  premium  for  insurance, 
and  was  informed  by  Davis  &  Woods  the 
cargoes  would  be  protected.  Davis  &  Woods 
still  retained  the  check  at  the  time  of  the 
trial  of  this  case.  About  5  or  5:30  o'clock 
in  the  afternoon  on  Saturday,  November 
27th,  Davis,  by  telephone,  delivered  to  the 
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telegraph  company,  at  its  office  In  Port 
Angeles,  to  be  forwarded  to  Seattle,  a  night 
letter  as  follows: 

"Port  Angeles,  Wash.,  Nov.  27,  1915. 
"Bowden,  Gazzam  &  Arnold,  N.  Y.  Bldg„ 
Seattle,  Wash.  Launches  Albert  and  Rhododen- 
dron sailed  today  from  cannery  Quillayute  river 
for  Seattle  with  cargo  salmon,  cover  with  ma- 
rine policy  favor  G.  M.  Lauridsen  eighteen  hun- 
dred ninety  cases  value  seven  thousand  and 
fifty-five  dollars  on  Albert,  three  hundred  eighty- 
eight  cases  value  twelve  hundred  dollars  on 
Rhododendron  number  cases  each  variety  fur- 
nished if  you  require  them.  Acknowledge  by 
wire.  Davis  &  Woods." 

This  telegram,  being  a  night  letter,  was 
not  received  by  appellant  until  Monday  morn- 
ing, November  29th.  It  bears  a  notation  by 
the  telegraph  company,  "9:15  p,"  but  it  does 
not  show  if  that  was  the  time  it  was  re- 
ceived by  the  company  at  Port  Angeles  or 
at  Seattle.  About  6  o'clock  in  the  afternoon, 
Saturday,  November  27th,  the  boat  carrying 
the  cargo  of  salmon  went  on  the  beach,  caus- 
ing the  loss  involved  in  this  suit.  The  real 
damage  to  the  cargo  occurred,  however,  in 
the  subsequent  exposure  of  the  goods  to  the 
weather  and  in  transferring  them  to  a  rescue 
boat  on  November  29th.  Davis  &  Woods 
learned  Saturday  night,  November  27th,  that 
the  boat  had  gone  on  the  beach.  Davis 
knew  his  night  letter  of  Saturday,  November 
27th,  would  not  reach  appellant  until  Mon- 
day morning,  November  29th.  On  Sunday, 
November  28th — the  same  day  Davis  re- 
ceived appellant's  letter  written  the  day  pre- 
vious, and  after  he  knew  the  boat  had  gone 
on  the  beach — he  signed  and  delivered  to 
respondent  a  writing  as  follows: 

"Mr.  G.  M.  Lauridsen  to  Davis  St  Woods,  Dr. 
Dr.  to  premium  marine  insurance  Rhododendron 
1200  Albert  7055-8255  premium  24.76  paid  11— 
27—15. 

"Davis  &  Woods,  per  J.  M.  Davis." 

Monday  morning,  November  29th,  appellant 
wired  as  follows: 

"Seattle,  Wn.,  Nov.  29,  1915. 
"Davis  &  Woods,  Port  Angeles,  Wn.  Your 
night  letter  wire  dated  Saturday  received  this 
morning  newspapers  report  Albert  on  rock  Fri- 
day night  cannot  protect  except  subject  loss  al- 
ready sustained  what  are  the  facts. 

"Bowden,  Gazzam  &  Arnold." 

Davis  &  Woods  replied  by  wire  as  follows: 

"Port  Angeles,  Wn.,  Nov.  29,  1915. 
"Bowden,  Gazzam  &  Arnold,  Seattle,  Wash. 
Albert  grounded  Saturday  not  Friday  another 
wire  states  facts.  Lauridsen  gave  us  data  Sat- 
urday afternoon  on  receiving  same  from  Mr. 
Morse  of  the  cannery,  you  advised  us  under  date 
twenty-second  you  closed  noon  Saturday  so  we 
requested  coverage  by  night  letter  consult  cor- 
respondence re  this  shipment.  Latest  advices 
say  no  cargo  lost  and  only  damage  if  any  is  in 
handling.   We  advised  Lauridsen  he  was  cover- 
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ed  when  data  furnished.  We  have  solicited 
business  for  you  per  correspondence.  Where 
are  we,  answer.  Davis  &  Woods." 

And  again  on  the  same  day  Davis  &  Woods 
sent  the  following  wire: 

"Port  Angeles,  Wn.,  Nov.  29,  1915. 
"Bowden,  Gazzam  &  Arnold,  Seattle,  Wn.  Be 
insurance  cargo  salmon  Lauridsen.  Albert  went 
aground  mouth  of  river  while  going  to  sea,  Sno- 
homish could  not  reach  her  but  Lauridsen  has 
word  today  from  cannery  man  that  cargo  has 
been  taken  ashore.  Have  requested  this  man 
to  preserve  best  manner  possible  until  repre- 
sentative arrives.  Davis  &  Woods." 

On  November  30th,  appellant  wrote  to 
Davis  &  Woods  as  follows: 

"Seattle,  Wn.,  Nov.  80,  1916. 

"Davis  &  Woods,  Port  Angeles,  Wn.- Gentle- 
men: Owing  to  the  fact  that  the  writer  has  not 
been  well  and  is  not  feeling  able  to  make  the 
trip  to-night  to  Port  Angeles,  I  am  going  to 
write  you  instead. 

"The  telegram  which  was  received  by  the 
writer  Monday  morning  was  a  night  letter  which 
left  Port  Angeles  at  9:15  p.  m.  and  the  same 
being  a  night  letter,  of  course  was  not  received 
at  the  Seattle  office  until  Sunday  morning.  In 
view  of  your  telegram  of  to-day,  in  which  you 
state  you  were  advised  by  Mr.  Lauridsen  Satur- 
day afternoon  of  this  shipment,  beg  to  state 
that  if  you  had  sent  us  an  immediate  day  wire 
'rush'  it  would  have  been  telephoned  to  our 
homea  and  proper  insurance  procured.  As  it  is, 
this  wire  came  to  hand  Monday  morning,  giving 
as  no  opportunity  to  place  any  lines  in  excess  of 
what  any  one  company  we  represent  can  carry. 
-  The  greatest  amount  we  are  permitted  to  write 
in  any  one  company  on  gasoline  boats  is  $2,500, 
but  had  we  been  advised  before  the  sailing  of 
the  vessel  we  could  have  placed  in  this  market 
almost  any  amount. 

"I  wish  you  would  advise  me  immediately 
whether  the  entire  cargo  has  been  saved  or  not 
and  what  has  been  done  with  the  same. 

"I  presume  Mr.  Lauridsen  is  saving  all  cargo 
in  every  way  possible  to  protect  his  interests 
regardless  of  the  question  as  to  whether  he  is 
covered  by  insurance  or  not. 

"I  did  hope  to  see  you  to-morrow  morning  in 
person  and  go  into  the  matter  of  the  loss  care- 
fully and  aid  you  in  arriving  at  what  the  loss 
was,  if  any,  but  owing  to  my  indisposition  I  am 
unable  to  go  up  to-night  I  wish  you  would 
write  me  fully  the  details  of  this  loss ;  what  has 
been  done  with  the  salmon,  and  as  near  as  you 
can  estimate— what  the  loss  is  going  to  be  and 
what  the  character  of  the  loss  will  be. 

"We  intend  to  do  everything  in  our  power 
to  save  your  client  and  yourselves  from  any  loss 
in  connection  with  this  matter  that  is  possible 
for  us  to  do,  but  as  to  admitting  or  denying 
liability  so  far  as  the  insurance  company  is  con- 
cerned at  the  present  time,  I  am  unable  to  say 
just  what  position  we  will  be  obliged  to  take 
until  we  know  all  of  the  facts  in  connection 
with  the  loss;  how  it  happened ;  what  was 
done,  and  amount  of  loss  or  damage,  if  any. 

"The  great  difficulty  in  the  whole  situation  is 
the  fact  that  you  did  not  send  us  a  day  wire  as 
soon  as  you  were  advised  that  this  cargo  was 
to  be  shipped. 


"Awaiting  your  advices  and  assuring  you  that 
we  shall  protect  you  in  every  way  possible  con- 
sistent with  good  underwriting,  we  beg  to  re* 
main, 

"Yours  very  truly, 

"Bowden,  Gazzam  &  Arnold, 

"H.  O.  Arnold." 

Notwithstanding  other  assignments  of  error 
made  by  appellant,  only  one  need  be  noticed 
in  our  view  of  the  case.  That  one  la  a  ques- 
tion of  agency.  The  whole  theory  and  effect 
of  the  cause  of  action,  as  stated  and  relied  on, 
Is  the  breach  of  an  alleged  contract  to  pro- 
cure marine  insurance.  Agency  was  not  ad- 
mitted, nor  waa  it  alleged  or  attempted  to  be 
proven  to  be  a  general  agency.  There  were 
no  direct  negotiations  between  respondent 
and  appellant,  and  the  whole  matter  must  be 
determined  by  the  written  and  telegraphic 
correspondence  between  the  firm  of  Davis  & 
Woods  and  the  appellant.  In  considering  the 
correspondence  It  must  be  kept  in  mind  that 
appellant  had  no  Intimation  whatever  that 
Davis  &  Woods  had  represented  they  were  ap- 
pellant's agents.  The  communications  con- 
sisting of  the  two  first  telegrams,  and  appel- 
lant's letter  of  November  22d,  gave  Davis  & 
Woods  no  authority  to  act  as  agents  for  appel- 
lant. There  was  nothing  to  show  who  Davis  & 
Woods  represented.  Appellant,  upon  inquiry, 
simply  quoted  rates,  and  concluded  its  letter 
by  saying  It  hoped  to  receive  the  order  of  Da- 
vis &  Woods  for  the  Insurance — a  statement 
insufficient  to  constitute  the  appointment  of 
an  agent  Had  the  letter  gone  so  far  as  to  ex- 
press the  hope  that  Davis  &  Woods  would  re- 
ceive the  order,  it  would  yet  have  fallen  short 
of  the  appointment  of  them  as  agents;  for 
even  that  language  would  not  have  been  in- 
consistent with  appellant's  position,  then  and 
now,  to  the  effect  that  before  appellant  could 
be  bound  it  must  receive  the  order. 

Concerning  the  letter  of  Davis  &  Woods  of 
November  24th  to  appellant.  It  may  be  notic- 
ed, parenthetically,  that  in  June,  1915,  Davis 
&  Woods  attempted  to  place  marine  Insurance 
for  a  person  other  than  respondent,  and  for 
that  purpose  corresponded  with  appellant  It 
appears  to  have  been  a  case  in  which  insur- 
ance was  not  effected,  although  negotiations 
progressed  to  the  extent  of  showing  just  what 
had  to  be  done  to  bind  appellant  in  that  par- 
ticular instance.  In  the  present  trial  there 
was  testimony,  over  appellant's  objection,  as 
to  that  transaction,  which  testimony  was  later 
stricken  from  the  case.  It  clearly  appears 
from  their  letter  of  November  24th  that  Davis 
&  Woods  recognized  they  had  no  authority 
to  represent  appellant,  for  they  asked  for  ad- 
vice as  to  what  to  do  and  how  to  do  It  They 
asked  If  they  should  proceed  according  to  a 
plan  suggested  on  a  former  occasion  and  said: 
"If  so,  kindly  mail  blanks  and  when  we  are 
advised  as  to  cargo  we  will  issue  slip  to  as- 
sured and  mail  copy  to  you."  In  other  words, 
if  it  was  their  purpose  to  act  for  appellant 
they  not  only  sought  such  power,  but  asked 
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for  Information  as  to  details  to  be  followed  In 
their  conduct  within  the  scope  of  that  power. 
The  letter  shows  that  Davis  &  Woods  were 
aware  that  appellant  could  not  and  would  not 
be  obligated  until  it  had  been  heard  from; 
and,  as  a  fact,  notwithstanding  the  prompt- 
ness of  appellant  In  answering  the  letter,  Dav- 
is &  Woods  did  not  receive  the  answer  until 
after  the  loss  involved  had  occurred.  Appel- 
lant answered  the  letter  of  Davis  &  Woods 
three  days  after  it  was  written.  If  it  was 
ever  Intended  by  appellant  that  Davis  & 
Woods  should  represent  It  In  this  transaction, 
this  letter  alone  expressed  that  intention. 
Special  and  not  general  authority  was  confer- 
red. It  said: 

"If  you  will  advise  as  the  name  of  the  shipper, 
amount  of  shipment,  nature  of  cargo,  boat  that 
it  is  shipped  on,  to  and  from  what  port  and  the 
date  of  sailing  we  will  protect  the  shipment 
for  you  and  return  one  of  our  policies  covering 
on  the  same." 

There  was  no  authority  to  Davis  &  Woods 
in  their  name  to  do  anything  to  protect  the 
shipment  by  insurance.  The  instructions 
were,  "If  you  will  advise  us,  •  *  •  we 
will  protect,"  etc.  If  it  be  argued  that  this 
letter  should  be  understood  as  giving  author- 
ity to  Davis  &  Woods  to  make  the  contract 
after  collecting  the  data  suggested  and  report 
to  appellant,  and  that  upon  its  receipt  appel- 
lant would  issue  a  policy  that  would  relate 
back  to  the  time  Davis  &  Woods  had  purport- 
ed to  make  the  contract,  that  argument  is 
successfully  met  in  three  ways.  First,  the 
language  is  not  to  that  effect;  second,  if  in- 
ference is  to  be  indulged  in,  since  there  was 
at  the  date  of  the  letter  no,  information  what- 
ever to  appellant  sufficient  to  write  the  insur- 
ance, nor  the  time  when  the  insurance  would 
be  required,  the  natural  inference  was  that 
appellant  had  in  mind  there  was  sufficient 
time  to  get  all  the  information  necessary  and 
write  the  policy  before  it  was  needed  by  the 
applicant  for  the  Insurance;  and,  third,  the 
whole  matter  of  the  construction  of  the  let- 
ter is  immaterial,  because  It  was  not  received 
by  Davis  &  Woods  until  the  next  day  after 
the  loss  or  damage  to  the  cargo.  Respondent, 
with  some  avidity,  takes  hold  of  the  word 
"another,"  used  in  the  letter  where  appellant 
said  "we  have  another  agent  up  sound,"  etc. 
But  writing  of  a  third  person  as  another  agent 
does  not  of  itself  prove  the  existence  of,  nor 
create,  an  agency  In  the  person  written  to, 
while  on  the  other  hand  the  use  of  the  word 
"another"  In  this  Instance  is  in  harmony 
with  the  whole  letter,  as  it  referred  to  the  ad- 
dressees, to  the  effect  that  the  writer  propos- 
ed to  give  them  authority  to  do  a  given  thing 
in  a  special  manner. 

[6]  This  court,  in  the  case  of  CDanlel  v. 
Streeby,  77  Wash.  414,  137  Pac.  1025,  L.  R  A. 
1915F,  634,  called  attention  to  and  declared 
the  general  rule  to  be  that  third  parties  deal- 
ing with  an  agent  must  at  their  own  risk  as- 


certain both  the  fact  and  extent  of  the  agent's 
authority,  and  the  burden  is  on  them  to  show 
that  the  acts  of  the  agent  were  within  the 
scope  of  his  authority.  The  same  rule  was 
again  declared  in  the  cose  of  Wood  worth  v. 
School  District  No.  2,  92  Wash.  466,  159  Pac 
757,  wherein  it  was  further  said: 

"Neither  the  fact  of  agency,  nor  the  scope 
of  the  agent's  authority  can  be  established  by 
declarations  of  the  alleged  agent  in  the  absence 
of  the  principal.'' 

Such  being  the  rule,  respondent's  rights 
are  to  be  considered  as  if  he  had  read  each  of 
the  communications  between  Davis  &  Woods 
and  the  appellant  at  the  time  and  as  they 
took  place. 

[8]  On  Monday  morning,  November  29th, 
appellant,  having  learned  through  newspaper 
reports  that  one  of  the  boats  was  already  in 
trouble,  and  knowing  that  by  its  letter  of  No- 
vember 27th  it  had  advised  Davis  &  Woods 
how  to  proceed  with  reference  to  procuring 
insurance,  and  upon  receiving  the  night  letter 
from  Davis  &  Woods  of  the  Saturday  pre- 
vious, promptly  telegraphed  Davis  &  Woods 
that  it  could  not  protect  the  cargo  except  sub- 
ject to  loss  already  sustained.  The  advice 
was  cautionary,  and  must  be  taken  as  intend- 
ed to  advise  Davis  &  Woods  that  if  they  pur- 
posed to  act  under  the  authority  given  in  ap- 
pellant's letter  of  November  27th  (now  about 
due  to  reach  Port  Angeles),  they  must  consider 
those  instructions  modified  so  as  to  apply  to 
the  cargo  as  it  was  at  the  time  and  subject  to 
any  loss  of  the  cargo  that  bad  already  occur- 
red. This  telegram  ts  inexplicable  upon  any 
other  theory.  It  was  to  avoid  any  complica- 
tion that  might  arise  from  any  possible  act  on 
the  part  of  Davis  &  Woods  under  the  letter 
of  November  27th  to  now  attempt  to  effect  in- 
surance which  would  relate  back  to  a  time 
prior  to  any  damage  or  loss  to  the  cargo.  No 
responsibility  would  be  assumed  except  sub- 
ject to  loss  already  sustained. 

The  two  telegrams  from  Davis  &  Woods  to 
appellant  on  November  29th  and  appellant's 
letter  to  them  on  November  30th  do  not  alter 
the  situation  nor  fix  any  liability  on  appellant. 
They  amounted  simply  to  a  discussion  be- 
tween those  parties.  The  letter  contains  no 
admission  of  agency  on  the  part  of  Davis  & 
Woods  to  bind  appellant,  nor  of  liability. to 
respondent.  There  Is  no  question  of  estoppel 
Involved;  for  appellant  never,  directly  or  in- 
directly, advised  respondent  that  Davis  & 
Woods  were  its  agents,  nor  has  it  received, 
nor  authorized  any  one  else  to  receive,  any 
money  from  respondent  There  is  nothing  in 
appellant's  letter  of  November  30th,  or  in  any 
other  way,  which  amounted  to  a  ratification 
of  the  representations  of  Davis  &  Woods  to 
respondent  that  the  cargo  was  protected  by 
Insurance.  Indeed,  ratification  relates  to  an 
unauthorized  act  of  an  agent,  while  in  this 
case  there  Is  a  failure  of  proof  of  agency  ex- 
isting at  the  time  of  the  transaction;  and, 
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besides,  respondent  by  his  pleading  alleged 
an  authorized  act  of  an  authorized  agent 

Appellant,  up  to  and  including  the  happen- 
ing of  that  transaction  between  respondent 
and  Davis  &  Woods,  indispensable  to  respond- 
ent's right  to  recover  from  any  one,  had  done 
nothing  that  either  respondent  or  Davis  & 
Woods  could  rely  on  other  than  answer  an  in- 
quiry about  insurance  rates  and  express  the 
hope  it  would  receive  an  order. 

We  are  satisfied  the  evidence  in  this  case 
Is  not  sufficient  to  Justify  any  judgment 
against  the  appellant 

The  cause  is  reversed  and  remanded,  with 
Instructions  to  dismiss  the  action. 

CHADWICK,  C.  J.,  and  MACKINTOSH, 
MOUNT,  FULLERTON,  and  PARKER,  JJ., 
concur. 

MAIN,  HOLCOMB,  and  TOLMAN,  JJ„ 
dissent 


(107  Wash.  437) 

STATE  v.  SHUEY.    (No.  15201.) 

(Supreme  Court  of  Washington.    June  26, 
1919.) 

1.  Indictment  and  Information  «=»110(1)— 
Language  or  Statute. 

Information  charging  statutory  offense  must 
at  least  employ  the  statutory  language  or  its 
equivalent 

2.  Criminal  Law  <§=>  13— Chimin al  Statute. 

A  criminal  statute  can  reach  no  further  than 
the  limitations  prescribed  by  the  words  of  the 
statute, 

3.  Building  and  Loan  Associations  <*=>23 
(8) — Criminal  Offense — Declaring  Divi- 
dends Without  Earnings. 

The  gravamen  of  the  offense,  under  Rem. 
Code  1915,  |  3601—27  of  "willfully"  violat- 
ing section  8601—7,  prohibiting  directors  of 
building  and  loan  associations  from  declaring 
dividend  for  period  during  which  the  associa- 
tion has  acquired  no  net  earnings,  are  the  ele- 
ments of  scienter  and  bad  purpose. 

4.  Indictment  and  Information  <6=>ll0(l)— 
Statutory  Language  —  Declaring  Divi- 
dend Without  Earnings— Information. 

Information  charging  director  of  building 
and  loan  association  with  declaring  dividend 
for  period  during  which  the  association  had  ac- 
quired no  net  earnings,  in  violation  of  Rem. 
Code  1915,  SS  3601—7,  3601-27,  held  fatally 
defective  for  failure  to  contain  word  or  words 
equivalent  to  word  "willfully,"  used  in  the  stat- 
ute prohibiting  such  dividend. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Walter  M.  French,  Judge. 

H.  O.  Shuey  was  charged  with  declaring 
dividend,  as  director  of  building  and  loan  as- 


sociation, for  period  during  which  the  as- 
sociation had  not  acquired  any  net  earnings. 
Verdict;  of  guilty,  and,  from  order  granting 
motion  in  arrest  of  judgment  and  vacating 
verdict  the  State  appeals.  Affirmed. 

Alfred  H.  Lundin  and  Frank  P.  HelselL 
both  of  Seattle,  for  the  State. 
Clise  &  Poe,  of  Seattle,  for  respondent 

MITCHELL,  J.  The  Information  in  this 
case  charged  defendant  with  a  misdemeanor. 
After  alleging  place  and  time,  and  that  he 
was  one  of  the  directors  of  a  building  and 
loan  association,  it  is  then  charged: 

"And  while  acting  as  such  director  of  said 
association,  did  then  and  there  authorise,  direct, 
vote  for,  and  cause  the  said  Equitable  Building, 
Loan  &  Investment  Association  to  declare  and 
pay  a  semiannual  dividend  of  three  per  cent 
(3%),  upon  all  of  the  stock  of  said  association 
then  issued  and  outstanding,  for  the  semiannual 
period  between  January  1,  1916,  and  July  1, 
1916,  when,  in  truth  and  in  fact  "aid  associa- 
tion, during  said  period,  had  not  acquired  any 
net  earnings  whatsoever." 

Upon  return  of  a  verdict  of  guilty.  Judg- 
ment was  arrested  on  the  motion  of  defend- 
ant on  the  ground  that  the  facts  stated  in 
the  information  do  not  constitute  a  crime. 
The  state  has  appealed. 

The  statutes  of  this  state  relating  to  the 
organization',  management,  regulation,  and 
control  of  building  and  loan,  and  savings  and 
loan,  associations  and  societies,  are  compre- 
hensive, commanding  or  prohibiting  the  doing 
of  many  things  mentioned  in  detail.  The 
last  section  pertaining  to  the  subject  3601 — 
27,  Rem.  Code,  provides: 

"Every  officer,  director,  agent  or  other  em- 
ploye of  any  savings  and  loan  association,  who 
shall  willfully  violate  or  fail  to  comply  with 
any  of  the  provisions  of  this  act  shall  be  guil- 
ty of  a  misdemeanor." 

[1-S]  It  Is  contended  by  the  state  that  re- 
spondent is  accused  by  the  information,  to 
the  extent  of  criminal  liability,  with  having 
violated  that  portion  of  section  3601—7,  Rem. 
Code,  which  provides  that  "dividends  shall 
be  taken  from  the  net  earnings  of  the  associ- 
ation, •  •  •"  by  having  authorized  and 
voted  for,  and  caused  the  association  to  de- 
clare and  pay,  a  dividend,  for  a  specified  pe- 
riod during  which  it  had  not*  acquired  any 
net  earnings.  The  offenses  provided  for  by 
these  statutes  are  statutory,  and,  while  we 
have  generally  held  it  is  sufficient  to  lay  such 
charges  in  the  language  of  the  statute.  It  will 
not  do  to  employ  less  than  the  statutory 
language  or  its  equivalent  A  criminal  stat- 
ute can  reach  no  further  than  the  limitations 
prescribed  by  the  words  of  the  statute.  The 
information  charges  respondent  with  doing 
certain  things,  as  a  director  of  the  asso- 
ciation, which  the  statute  says  he  shall  not 
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do.    But  the  penal  section  of  the  act  does  'to  take  and  carry  away  feloniously— without 


not  declare  the  doing  of  these  things  to  be 
a  misdemeanor.  On  the  contrary,  that  one's 
conduct  may  constitute  a  crime,  It  exacts,  not 
simply  that  he  violate,  but  that  he  willfully 
violate,  the  provisions  of  the  act;  and,  in 
the  process  of  construing  the  information, 
notwithstanding  the  rule  of  liberality,  it  will 
not  do  to  eliminate  the  word  "willfully"  from 
the  statute,  for  manifestly  It  Is  the  quality  of 
the  act  which  constitutes  the  gist  of  the  of- 
fense. The  distinction  between  doing  an  act 
and  willfully  doing  It  rests  upon  reason  and 
is  recognized  by  the  authorities.  The  ele- 
ments of  scienter  and  bad  purpose  are  in- 
volved and  constitute  the  gravamen  of  the  of- 
fense. 

Appellant  cites  the  case  of  Commonwealth  v. 
Bradford,  60  Mass.  (9  Mete.)  268.  That  was 
a  case  in  which  one  was  indicted  for  willful- 
ly giving  In  a  vote  at  an  election,  knowing 
himself  not  to  be  a  qualified  voter.  The  de- 
fendant admitted  he  gave  In  his  vote,  and  one 
of  the  questions  was  the  correctness  of  the 
decision  of  the  trial  court  that  the  admission 
was  sufficient  to  support  the  averment  that 
he  voted  willfully,  concerning  which  the  court 
said: 

"Considering  the  manner  in  which  the  word 
'willfully'  is  used  in  the  statute,  the  court  are 
of  opinion  that  this  was  right  It  may  some- 
times mean  corruptly  or  unlawfully;  but  in 
this  section,  where  the  gist  of  the  offense  con- 
sists in  the  other  clause,  'knowing  himself  not 
to  be  a  legal  voter,'  the  term,  •willfully'  means 
designedly,  purposely,  with  an  intent  to  claim 
and  exercise  the  right  of  suffrage,  on  that  oc- 
casion, in  common  with  the  legal  voters  of  the 
city." 

But  that  case  Is  not  in  point  here,  be- 
cause there  the  statute  required,  and  the  in- 
dictment charged,  a  willful  voting.  The 
point  decided  was  a  matter  of  proof. 

Viewed  from  another  angle,  appellant  cites 
the  case  of  State  v.  Smith,  31  Wash.  245,  71 
Pac.  767.  It  was  a  case  of  grand  larceny, 
wherein  the  question  presented  was  that  the 
information  did  not  state  a  crime  because 
the  word  "feloniously"  was  not  used  in  the 
information.  After  setting  out  the  informa- 
tion and  quoting  the  statutes  defining  "grand 
larceny"  and  "petit  larceny,"  this  court  said: 

"It  will  be  noticed  that  the  only  difference 
between  the  crime  of  grand  larceny  and  that  of 
petit  larceny,  as  defined  by  these  statutes,  is 
in  the  value  of  the  property  taken.  The  words 
'feloniously  steal'  appear  in  each." 

And  then,  answering  the  question  present- 
ed, the  court  said: 

"Under  these  statutes  it  Is  not  necessary  that 
the  word  feloniously*  should  be  used  to  define 
the  crime  of  grand  larceny,  if  other  words  con- 
veying the  same  meaning  are  used  instead.  The 
word  'feloniously'  means  'with  intent  to  commit 
a  crime.'    Webster.    The  word  'steal'  means 


right  or  leave.'  Webster.  It  implies  a  feloni- 
ous taking.  As  the  words  are  used  in  this  stat- 
ute, the  word  'feloniously'  refers  to  the  inten- 
tion with  which  the  stealing  is  done.  When 
it  is  alleged  that  the  defendant  'unlawfully 
stole'  $785,  *with  intent  to  defraud  the  owner 
thereof,'  the  felony  defined  was  sufficiently  al- 
leged to  sustain  a  judgment  after  verdict." 

[4]  That  case  is  not  in  point,  for,  as  al- 
ready seen,  the  information  in  the  present 
case  contains  no  word  or  words  equivalent  to 
the  word  "willfully,"  used  in  the  statute.  We 
do  not  find  occasion  to  review  all  the  au- 
thorities furnished  by  appellant.  The  rule 
applicable  here  Is  found  in  the  case  of  Spurr 
v.  United  States,  174  U.  S.  784,  19  Sup.  Ct 
815,  43  L.  Ed.  1152,  quoted  from  Potter  v. 
United  States,  155  U.  S.  438,  445,  15  Sup. 
Ct  144,  39  L.  Ed.  214,  viz.: 

"The  charge  is  of  a  willful  violation.  That 
is  the  language  of  the  statute.  Section  5208  of 
the  Revised  Statutes  [U.  S.  Comp.  St  f  9770] 
makes  it  unlawful  for  any  officer  of  a  nation- 
al bank  to  certify  a  cheque  unless  the  drawer 
has  on  deposit  at  the  time  an  equal  amount 
of  money.  But  this  section  carries  with  it 
no  penalty  against  "the  wrongdoing  officer.  Sec- 
tion 13  of  the  act  of  1882  imposes  the  penalty, 
and  imposes  it  upon  one  'who  shall  willfully 
violate,'  etc.,  as  well  as  upon  one  'who  shall  re- 
sort to  any  device,'  etc.,  'to  evade  the  provi- 
sions of  the  act* ;  'or  who  shall  certify  cheques 
before  the  amount  thereof  shall  have  been  reg- 
ularly entered  to  the  credit  of  the  dealer  upon 
the  books  of  the  banking  association.'  The  word 
'willful'  is  omitted  from  the  description  of  of- 
fenses in  the  latter  part  of  this  section.  Its 
presence  in  the  first  cannot  be  regarded  as 
mere  surplusage;  it  means  something.  It  im- 
plies on  the  part  of  the  officer  knowledge  and  a 
purpose  to  do  wrong.  Something  more  is  re- 
quired than  an  act  of  certification  made  in  ex- 
cess of  the  actual  deposit  but  in  ignorance  of 
that  fact  or  without  any  purpose  to  evade  or 
disobey  the  mandates  of  the  law.  The  signifi- 
cance of  the  word  'willful'  in  criminal  statutes 
has  been  considered  by  this  court  In  Felton 
v.  United  States,  96  U.  S.  699,  702  [24  L.  Ed. 
875],  it  was  said:  'Doing  or  omitting  to  do  a 
thing  knowingly  and  willfully,  implies  not  only 
a  knowledge  of  the  thing,  but  a  determination 
with  a  bad  intent  to  do  it  or  omit  doing  it. 
The  word  "willfully,"  says  Chief  Justice  Shaw, 
"in  the  ordinary  sense  in  which  it  is  used  in 
statutes,  means  not  merely  'voluntarily,'  but 
with  a  bad  purpose."  [Commonwealth  v.  Knee- 
land]  20  Pick.  (Mass.)  220.' " 

See,  also,  United  States  v.  Edwards  (C.  C) 
43  Fed.  67;  State  v.  Preston,  34  Wis.  675; 
Williams  v.  People,  26  Colo.  272,  57  Pac. 
701 ;  14  R.  C.  L.  p.  177. 

The  order  granting  the  motion  in  arrest 
of  judgment,  and  vacating  the  verdict  was 
proper,  and  Is  affirmed. 

MAIN  and  TOLMAN,  JJ„  concur. 
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BEHRENS  t.  COMMERCIAL  WATERWAY 
DIST.  NO.  1,  OF  KING  COUNTY. 
(No.  16376.) 

(Supreme  Court  of  Washington.   May  24, 1919.) 

1.  Eminent  Domain  «$=>2(11)  —  Taxation  — 
Assessment  or  Property  Not  Benefited. 

Under  Const,  art  7,  |  9,  there  can  be  no 
special  assessment  to  pay  for  a  thing  which  has 
conferred  no  special  benefit  upon  the  property 
assessed,  for  to  assess  property  to  pay  for  a 
thing  which  did  not  benefit  it  would  be  pro  tanto 
the  taking  of  private  property  for  a  public  use 
without  compensation,  and  hence  unconstitu- 
tional, being  in  violation  of  Bill  of  Rights,  f  16. 

2.  Taxation  «=»528— Interest. 

Where  no  authority  is  given  by  statute,  in- 
terest on  an  assessment  cannot  be  collected. 

3.  Eminent  Domain  <&=>2(11)  —  Special  As- 
sessments—Charge  Upon  Property  Bene- 
fited. 

The  expense  and  cost  of  all  public  works 
may  be  charged  to  property  benefited,  but  no 
greater  charge  can  be  made  than  a  sum  equal  to 
the  benefits  received,  for  a  charge  in  excess 
thereof  would  be  taking  property  without  just 
compensation,  in  violation  of  Bill  of  Rights, 
§16. 

4.  Statutes  o*=»181(1>— Construction. 
Court,  in  construing  a  statute,  will  gather 

the  true  intent  and  meaning  of  Legislature ;  its 
first  resort  being  the  context  and  subject-matter 
of  the  statute. 

5.  Taxation  <S=>1— Construction  or  Statute 
—Contract  Between  Stats  and  Property 
Owner. 

Statute  placing  involuntary  charge  upon  pri- 
vate property  for  the  public  good  should  be 
treated  as  a  covenant  between  the  state  and  the 
property  owner. 

6.  Navigable  Waters  «=>12—  Waterways- 
Assessment  —  Interest  —  Construction  or 
Statute. 

Rem.  Code  1915,  f  8192a,  providing  for 
assessment  of  land  benefited  by  waterway  im- 
provement, for  maximum  amount  of  benefits,  and 
providing  that  no  more  than  26  per  cent,  of 
benefits  shall  be  charged  against  property  in 
any  one  year,  does  not,  in  view  of  section  8199a, 
and  Laws  1917,  p.  616,  authorize  a  charge 
against  the  property  for  interest  over  and  above 
the  maximum  benefits. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Calvin  S.  Hall,  Judge, 

Action  by  Adolph  Behrens  against  the 
Commercial  Waterway  District  No.  1  of  King 
County.  Judgment  of  dismissal,  and  plaintiff 
appeals.  Reversed. 

Donworth,  Todd  &  Hlggins,  of  Seattle,  for 
appellant. 

Shorett,  McLaren  &  Shorett,  of  Seattle,  for 
respondent. 


CHADWICK,  a  7.  The  purpose  of  this 
proceeding  is  to  test  the  validity  of  certain 
bonds  which  the  respondent  waterway  dis- 
trict intends  to  Issue. 

The  bonds  are  a  general  issue  to  be  used 
in  part  for  the  refunding  of  an  outstanding 
issue  of  approximately  $500,000  and  to  meet 
the  future  needs  of  the  respondent  as  oc- 
casion may  require.  The  total  present  bond- 
ed Indebtedness  of  the  district  Is  $1,121,500. 

The  present  plan  Is  pursued  in  virtue  of 
the  authority  vested  in  waterway  districts 
and,  If  accomplished,  will  result  in  the  issue 
of  bonds  in  such  amount  that  the  total  prin- 
cipal of  all  bonds  then  to  be  outstanding, 
while  less  In  total  amount  than  the  total 
amount  of  maximum  benefits,  will,  if  ac- 
count be  taken  of  the  interest  now  accrued 
and  to  accrue  on  the  outstanding  bonds,  great, 
ly  exceed  the  amount  of  total  maximum  bene- 
fits. 

It  Is  confessed  that  the  property  cannot  be 
charged  in  a  principal  sum  greater  than 
the  total  amount  of  the  maximum  benefits, 
but  it  is  contended  that  the  interest  accrued 
and  to  accrue,  which  is  depended  upon  by  the 
respondent  to  swell  the  total  indebtedness  to 
an  amount  in  excess  of  the  maximum  benefits, 
is  no  part  of  the  cost  and  expense  of  the 
improvement;  that  the  collection  of  interest, 
while  incidental  to  the  financial  plan  of  the 
district,  is  not  a  thing  to  be  considered  as  an 
item  to  be  balanced  as  cost  or  expense  against 
the  total  of  maximum  benefits. 

The  question  submitted  by  counsel  requires 
a  construction  of  section  8192a,  Rem.  Code. 

[1]  Since  the  authority  of  respondent  rests 
in  the  statute,  and  that  alone,  we  are  not 
called  upon  to  go  beyond  It  or  search  for 
authority  to  sustain  general  principles,  ex- 
cept to  say: 

"It  is  the  basic  principle  and  the  very  life 
of  the  doctrine  of  special  assessments  that  there 
can  be  no  special  assessment  to  pay  for  a  thing 
which  has  conferred  no  special  benefit  upon  the 
property  assessed.  To  assess  property  for  a 
thing  which  did  not  benefit  it  would  be  pro 
tanto  the  taking  of  private  property  for  a 
public  use  without  compensation,  hence  uncon- 
stitutional. Though  the  right  to  levy  special 
assessments  for  local  improvements  is  referable 
solely  to  the  sovereign  power  of  taxation,  our 
state  Constitution,  art.  7,  |  9,  expressly  limits 
its  exercise  to  assessments  of  property  bene- 
fited." In  re  Shilshole  Avenue,  85  Wash.  522, 
537,  148  Pac  781,  787. 

[2]  And: 

"Where  no  authority  is  given  by  statute,  in- 
terest on  the  assessment  cannot  be  collected. 
The  taxing  power  must  be  strictly  exercised  and 
the  particular  sum  only  assessed."  Hamilton, 
Law  of  Special  Assessments,  f  721. 

Under  a  like  statute,  the  Supreme  Court 
of  New  Jersey  held: 
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"The  commissioners  are  to  determine  what 
proportion  of  the  costs  and  expenses  of  the 
improvement  shall  be  paid  by  the  county,  and 
the  statute  directs  that  amount  to  be  raised 
by  taxation.  In  the  exercise  of  the  taxing 
power,  the  board  of  freeholders  is  limited,  by 
the  terms  of  the  statute,  to  the  imposition  of 
the  sum  assessed.  No  authority  is  given  to 
increase  the  burden  by  adding  interest.  The 
taxing  power  must  be  strictly  exercised."  Pat- 
erson  Ave.,  etc.,  v.  Board  of  Freeholders,  etc., 
44  N.  J.  Law,  570. 

[3]  Keeping  in  mind,  then,  that  the  ex- 
pense and  cost  of  all  public  works  may  be 
charged  to  property  benefited,  It  is  funda- 
mental that  no  greater  charge  can  be  made 
than  a  sum  equal  to  the  benefits  received ;  for, 
if  a  charge  be  made  over  and  above  the 
benefit  to  the  property,  it  is  a  taking  of 
property  without  just  compensation  and  vio- 
lates article  1,  section  16,  of  the  Bill  of  Rights. 

[4,  i]  One  of  the  first  considerations  of  a 
court,  when  called  upon  to  construe  a  stat- 
ute, is  to  gather  the  true  Intent  and  mean- 
ing of  the  legislative  body,  and  the  first  resort 
in  such  cases  is  the  context  and  subject-mat- 
ter of  the  statute.  Taking  the  act  by  its 
four  corners,  it,  as  all  acts  of  the  legislative 
body  which  assume  to  put  an  involuntary 
charge  upon  private  property  for  the  public 
good,  should  be  treated  as  a  covenant  be-' 
tween  the  state  and  the  property  owner. 
With  this  view  we  are  convinced  that  the. 
waterway  commission  has  no  power  to  make 
a  charge  for  interest  unless  it  be  within  the 
limit  of  maximum  benefits. 

[6]  Referring  now  to  the  original  author- 
ity of  the  waterway  commission  and  the 
constitutional  right  of  the  property  owner, 
and  which  may  be  said  to  be  emphasized  in 
the  act,  it  seems  plain  that  it  was  not  the  in- 
tention of  the  Legislature  to  charge  the 
property  benefited  beyond  the  maximum  bene- 
fits to  be  obtained. 
It  is  provided  that- 
After  the  entry  of  a  judgment  of  the  court 
fixing  the  amount  of  the  benefits,  "  •  •  • 
all  the  lands  included  in  the  list  of  lands  bene- 
fited by  such  improvement  shall  stand  charged 
with  the  entire  cost  and  expense  of  said  im- 
provement and  the  other  costs,  expenses  and 
charges  provided  for  by  this  act,  not  exceeding- 
with  respect  to  any  lot  or  tract  of  land  (so  far 
as  concern 8  the  original  cost)  the  maximum 
amount  stated  or  declared  in  such  judgment  to 
be  the  maximum  amount  of  benefits  to  be  de- 
rived by  such  lot  or  tract  of  land  or  the  own- 
ers thereof,  and  all  such  lands  shall  thereafter 
be  subject  to  the  assessments  to  be  levied  by 
the  board  of  commissioners  for  said  purposes, 
which  assessments  shall  be  levied  pro  rata  in 
proportion  to  the  maximum  amount  of  benefits 
as  to  each  lot  or  tract  of  land  as  stated  or  de- 
clared in  such  judgment." 

We  find  no  provision  for  the  payment  of 
interest.  There  Is  a  charge  put  upon  the 
property  to  the  extent,  and  to  the  extent 
only,  of  the  maximum  benefits  to  pay  the 
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costs  and  expenses  of  construction.  There 
Is  nothing  to  suggest  that  the  Legislature  In- 
tended that  the  property  of  an  Individual 
owner  might  be  subjected  to  a  lien  upon  his 
property  equal  in  amount  to  the  maximum 
benefits  and  be  thereafter  called  upon  to 
pay  anything  in  addition  thereto,  whether  it 
be  in  the  nature  of  an  interest  charge  or 
otherwise.  This  conclusion  is  sustained,  as 
we  believe,  by  the  further  provisions  of  the 
section  that — 

"All  assessments  shall  be  levied  from  time  to 
time  by  the  board  of  commissioners  by  written 
notice  to  be  addressed  to  and  served  on  the 
county  assessor  of  the  county.   •  * 

The  act  then  provides  for  the  collection  of 
the  assessment,  and  it  is  further  provided: 

"The  amount  of  the  assessment  levied  by  the 
commissioners  during  any  one  year  shall  not 
exceed  twenty-five  per  cent  of  the  amount  esti- 
mated by  the  board  of  commissioners  to  be  nec- 
essary to  pay  the  costs  of  the  proceedings  and 
the  establishment  of  said  district  and  waterway 
system,  and  the  cost  of  construction  of  said 
work.  •  • 

It  will  be  observed  that  the  commissioners 
are  denied  the  power  to  levy  an  assessment 
for  more  than  26  per  cent  of  the  cost  and  ex- 
pense of  construction.  In  any  one  year,  al- 
though they  are  not  required  to  levy  such 
assessments;  the  Legislature  evidently  hav- 
ing it  in  mind  that,  when  work  such  as  the 
act  contemplates  had  been  undertaken,  it 
would  extend  over  a  period  of  time,  and  that 
a  charge  of  25  per  cent  of  the  amount  of 
the  benefits  in  any  one  year  until  the  whole 
sum  was  collected  would  provide  ample  funds 
for  the  prosecution  of  the  work.  Or,  to  state 
our  conclusion  In  a  different  way,  it  is  ap- 
parent that  the  Legislature  fixed  the  extreme 
boundary  of  a  charge  upon  property  benefited 
as  the  maximum  amount  of  benefits;  that 
the  charge  In  the  mind  of  the  Legislature 
was  the  cost  and  expense  of  construction; 
and  that  the  property  owner  should  have 
four  years  to  pay,  or  rather  could  not  be 
compelled  to  discharge  the  entire  lien  In 
less  than  four  years.  If  the  amount  of  his 
benefits  is,  say,  $100,  he  could  be  assessed 
that  sum  or  any  sum  within  it  and  one- 
fourth  payment  In  each  year  for  four  years 
would  entirely  discharge  the  lien.  If  it  were 
held  otherwise,  the  lies  might  sustain  a  per- 
petual interest  charge;  the  commissioners 
might  levy  an  assessment  from  time  to  time 
for  one-fourth  of  the  amount  of  the  Hen  and 
exhaust  the  entire  sum  in  the  payment  of 
Interest  and  charges,  costs  of  maintenance 
and  operation,  and  other  charges  Incidental 
to  the  bonded  debt  of  the  district,  that  were 
not  within  the  mind  of  the  Legislature  at 
the  time  the  act  was  passed.  For  it  must 
be  regarded  as  true  that  the  Legislature  was 
providing  a  plan  for  the  construction  of 
waterways  intending  that  a  payment  from 
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time  to  time  by  the  properly  owner  would 
be  sufficient  to  meet  the  cost  of  construction 
(there  are  other  provisions  providing  for 
maintenance  and  operation),  and  that  It  did 
not  have  In  mind  primarily  a  scheme  for 
the  issuance  of  bonds  for  the  profit  of  those 
who  are  engaged  in  buying  and  selling  them. 

For  the  purposes  of.  this  argument,  we 
must  assume  that  the  property  said  to  be 
benefited  Is  now  charged  with  the  full  amount 
of  the  maximum  benefits.  Let  us  assume  that 
the  lien  is  $100  upon  a  given  tract  It  Is  the 
law  that  the  property  owner  shall  never 
be  called  upon  to  pay  any  sum  In  excess  of 
$100.  The  commissioners  may  levy  an  as- 
sessment from  time  to  time,  and  let  us  as- 
sume that  the  assessment  is  $25;  the  prop-, 
erty  owner  pays  it,  and  at  a  certain  time, 
which  time  may  be  determined  In  the  Judg- 
ment and  discretion  of  the  commissioners, 
another  assessment  is  levied,  and  so  on,  un- 
til, say  In  ten  years,  four  $25  assessments  are 
paid,  or  that  $7,  being  a  sum  equal  to  the 
Interest  on  $100,  Is  collected  for  14  years. 
The  property  owner  has  paid  on  account  of 
the  Improvements  the  full  amount  of  the  ben- 
efits. He  sells  his  property.  The  purchaser 
buys  It  in  the  belief  that,  $100  having  been 
paid,  it  Is  free  of  all  liens.  It  is  then  de- 
termined that  the  amount  collected  has  gone 
to  the  payment  of  interest  on  outstanding 
bonds  and  that  no  part  of  the  amount  col- 
lected has  been  applied  upon  the  Hen.,  The 
Hen  is  a  perpetual  Hen.  If  an  owner  can- 
not discharge  his  property  by  the  payment  of 
a  sum  equal  to  the  amount  of  the  benefits, 
under  whatever  pretense  It  may  be  collect- 
ed, he  might  be  called  upon  to  pay  several 
times  Its  value,  and  stlU  suffer  the  burden 
of  the  Hen,  for  the  commissioners  are  under 
no  duty  to  retire  his  bonds.  On  the  con- 
trary, they  have  sought  and  obtained  au- 
thority to  refund  outstanding  indebtedness 
from  time  to  time.   Chapter  152,  Laws  1017. 

Our  conclusion  Is  further  strengthened  by 
reference  to  section  8199a.  It  Is  there  pro- 
vided that  bonds  may  be  Issued,  and — 

"In  case  such  bonds  are  issued  there  is  here- 
by appropriated  and  pledged  for  the  payment 
thereof  a  sufficient  amount  of  all  the  maximum 
benefits  stated  or  declared,  or  to  be  stated  or 
declared,  by  the  judgment  of  the  court  against 
all  the  lands  benefited  and  to  be  benefited  by 
the  improvement  within  such  district  and  there 
is  hereby  appropriated  and  pledged  for  such  pay- 
ment a  sufficient  amount  of  all  sums  charged 
ngainst  such  lands  and  the  assessments  there- 
for as  wfil  be  sufficient  to  pay  all  such  bonds 
as  the  same  or  any  part  thereof  become  due; 
and  while  any  such  bonds  shaU  be  outstanding 
the  board  of  commissioners  shall  at  no  time  levy' 
any  assessments  for  any  purpose,  other  than 
their  payment,  which  shall  so  far  impair  the 
fund  to  be  realized  from  the  collection  of  all 
the  assessments  as  to  jeopardize  the  payment  of 
such  bonds  or  to  reduce  such  fund  below  the 
point  where  there  will  be  ample  amounts  still 
leviable  to  provide  for  the  payment  thereof." 


There  being  no  exception  In  the  statute, 
the  holding  is  compelled  that  an  appropria- 
tion and  pledge  for  the  "payment"  of  the 
bonds  out  of  the  maximum  benefits  "stated 
or  declared"  can  mean  only  that  "payment" 
Is  the  discharge  of  the  principal  and  interest 
of  the  bond,  and  that  in  the  payment  of  prin- 
cipal and  interest  the  commissioners  shall 
not  impair  the  fund  to  be  realized  from  the 
collection  of  assessments  so  as  to  jeopardize 
the  payments  of  the  bonds  or  reduce  such 
fund  below  the  point  where  there  will  be 
ample  amounts  "still  leviable"  to  provide  for 
the  payment  thereof.  The  Legislature  would 
not  have  used  the  words  "to  jeopardize  the 
payment  of  such  bonds,"  and  provided  that 
the  fund  should  not  be  reduced  below  a  point 
where  ample  funds  would  not  be  "still  levi- 
able" to  provide  for  the  payment  thereof.  If 
it  had  had  In  mind  that  the  commissioners 
would  have  a  right  to  collect  interest  over 
and  above  the  amount  of  maximum  benefits, 
otherwise  it  must  have  provided  that  a  prop- 
erty owner  would  have  a  right  to  discharge 
the  lien  immediately  and  take  a  fuU  acquit- 
tance of  his  debt 

If  this  be  not  the  true  meaning  of  the  act 
the  words  "amounts  stUl  leviable"  have  no 
meaning  and  no  place  in  the  law.  "Stilt" 
in  its  present  setting,  means  something  re- 
maining out  of  an  entire  thing.  "Amounts 
Still  leviable"  mean,  and  can  only  mean,  the 
difference  or  amount  after  the  levy  of  one  or 
more  assessments  and  the  amount  of  the 
maximum  benefits.  For  if  interest  be  a  Hen 
on  the  property,  it  must  faU  within  the 
limit  of  the  maximum  benefits,  for  that 
by  the  terms  of  the  law,  is  the  limit  of 
the  Hen.  If  the  position  of  respondent  be 
sustained  and  interest  can  be  charged  over 
and  above  the  amount  of  maximum  benefits, 
the  charge  cannot  by  any  possibility  be  a 
Hen  and  would  not  therefore  be  collectible. 
It  is  not  contended  that  the  property  owner 
is  under  any  personal  obligation  to  pay  ei- 
ther the  principal  or  Interest 

The  case  of  Mall  v.  City  of  Portland,  35 
Or.  89,  56  Pac.  646,  is  somewhat  analogous. 
There  the  law  provided  that  as  soon  as  a 
lien  docket  had  been  made  up,  it  was  the 
duty  of  the  city  to  issue  and  sell  on  the  best 
terms  available  Its  10-year  6  per  cent,  bonds 
in  all  equal  to  the  amount  of  assessments 
against  the  property  affected  by  the  Im- 
provement. The  property  owner  had  under 
the  terms  of  the  law  an  option  to  pay  the 
assessment  at  the  time  it  was  made.  The 
city  thereafter  levied  a  special  tax  equal  to 
10  per  cent  of  the  amount  docketed  against 
the  property  charged,  which,  with  the  ac- 
crued interest  at  the  rate  of  6  per  cent  as 
provided  In  the  statute,  the  owner  tendered 
and  demanded  a  receipt  In  full.  The  city  re- 
fused the  tender,  claiming  that  the  property 
owner  and  his  property  were  liable  for  6  per 
cent  interest  on  the  entire  assessment  from 
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the  time  it  was  docketed  in  addition  to  the 
special  tax  or  tax  for  partial  payment  and 
interest  thereon.  The  court  held  that  the 
docketing  of  the  assessment  against  the  prop- 
erty in  the  lien  docket  did  not  render  it  due 
and  payable,  and,  to  the  contention  that  the 
provision  requiring  a  special  tax  to  be  equal 
to  10  per  cent,  of  the  amount  of  bonds  is- 
sued for  the  improvement  necessarily  im- 
plies that  it  would  be  such  per  cent,  of  the 
bonds  and  accrued  Interest  on  the  whole  as- 
sessment, the  court  said: 

"The  amount  docketed  as  a  lien  against  the 
property  is  necessarily  the  amount  of  the  assess- 
ment, and  a  special  tax  of  10  per  cent,  there- 
of would  clearly  not  include  any  interest 
thereon." 

The  court  went  so  far  as  to  hold  that,  al- 
though there  was  a  privilege  of  discharging 
the  whole  amount  of  the  lien,  the  terms  of 
the  act  providing  for  an  assessment  equal  to 
10  per  cent,  of  the  indebtedness  In  each  year 
did  not  imply  that  Interest  upon  the  whole 
assessment  should  be  charged  upon  property 
of  an  owner  who  had  not  availed  himself  of 
the  privilege  of  payment,  saying: 

"This  language  is,  in  terms,  confined  to  the 
payment  of  the  assessment  and  accrued  interest 
thereon,  and,  as  we  hare  already  seen,  there  can 
be  no  interest  on  an  assessment  of  this  char- 
acter until  after  it  becomes  due  and  payable." 

Under  the  terms  of  our  waterway  act,  the 
amount  of  an  assessment  is  not  due  and 
payable  at  the  time  the  decree  of  the  court  is 
entered,  nor  is  there  any  privilege  of  pay- 
ment; the  law  being  that  the  property  shall 
be  subject  to  assessments  to  be  levied  by  the 
board  of  commissioners  and  that  all  assess- 
ments shall  be  levied  "from  time  to  time," 
and  that  such  assessments  "shall  be  levied 
against  and  apportioned  to  the  lands  in  such 
district  benefited  by  said  improvement  in 
proportion  to  the  maximum  benefits  originally 
determined  by  the  judgment  of  the  court 
and  such  assessments  shall  fall  due  during 
the  then  ensuing  calendar  year  at  the  time 
of  the  falling  due  of  general  taxes." 

It  would  seem  to  require  no  argument  to 
sustain  our  view  that,  if  the  charge  is  not 
due,  interest  cannot  be  added  to  the  amount 
of  the  lien  until  it  is  due  and  may  be  dis- 
charged. 


A  suggestion  is  made  that  an  indefinite  ex- 
tension of  the  time  of  payment  is  a  favor  to 
the  property  owner.  We  are  not  holding  that 
the  act  may  not  have  provided  for  the  pay- 
ment of  interest,  but,  wherever  an  interest 
charge  on  special  assessments  has  been  sus- 
tained, the  statute  has  given  the  property 
owner  an  opportunity  to  discharge  his  debt 
The  property  owner  has  no  such  privilege  In 
this  case. 

Interest  is  not  allowed  on  assessments  as 
for  the  use  of  money  under  a  contract  for  Its 
use,  but  as  an  involuntary  charge  to  be  col- 
lected as  a  penalty  if  the  assessment  is  not 
paid  at  a  time  to  be  fixed  when  the  property 
owner  can  pay  his  assessment  and  discharge 
the  lien. 

The  Legislature  would  have  no  constitu- 
tional right  to  put  a  charge  of  $100  or  any 
other  sum,  upon  the  property  of  the  citizen, 
and  say  to  him,  "This  is  a  charge  equal  to 
the  maximum  benefits  to  be  derived  from 
your  property,  but  you  cannot  pay  it  unless 
you  pay  that  sum  and  Interest  to  accumulate 
for  four  years,  or  for  forty  years,  thereafter," 
for  this  would  contrive  a  scheme,  not  for 
the  benefit  of  the  property  owner,  but  for 
the  benefit  of  strangers  to  the  enterprise  and 
for  no  consideration;  for  it  cannot  be  held 
to  be  a  good  or  valid  consideration  to  ex- 
tend the  time  of  payment  of  a  debt,  either 
public  or  private,  to  a  man  who  does  not 
desire  to  postpone  it  or  has  no  need  of  it. 

We  hold,  therefore,  that  it  is  the  mean- 
ing, of  the  act  that- the  waterway  commis- 
sion may  function  within  the  limit  of  its 
powers;  that  it  may  collect  assessments  to 
the  extent  of  the  maximum  benefits ;  that  it 
may  issue  bonds  and  refund  an  outstanding 
issue,  but  that  it  may  not  charge  the  property 
beyond  the  amount  of  maximum  benefits, 
whether  it  be  under  the  pretext  of  collecting 
Interest  or  for  any  other  charge,  except  as 
provided  in  the  act  It  is  the  duty  of  the 
respondent  to  see  that  the  primary  fund, 
which,  theoretically,  is  the  amount  of  maxi- 
mum benefits,  shall  not  be  Jeopardized  or  be 
allowed  to  go  below  a  point,  by  overissue  or 
otherwise,  where  there  will  not  be  amounts 
"still  leviable"  within  the  limit  of  maximum 
benefits  to  provide  for  the  payment  thereof. 

MITCHELL,  TOLMAN,  and  MACKIN- 
TOSH, JJ.,  concur. 
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BEELER  et  aL  t.  STANDARD  INV.  CO. 
et  al.    (No.  15189.) 

(Supreme  Court  of  Washington.    June  80, 
1919.) 

1.  Corporations    <&=>558(5)  —  Receivers  — 
Grounds — Disagreement  as  to  Policies. 

Where  a  corporation  had  made  greater  profl- 
its  than  ever  before  while  under  the  present 
management,  and  was  wholly  solvent,  its  stock, 
the  par  value  of  which  was  originally  $10,  being 
worth  about  $150,  held,  that  receiver  should 
not  be  appointed  and  dissolution  ordered  at 
suit  of  the  minority  shareholders  because  they 
did  not  agree  with  some  of  the  policies  of  the 
trustee  and  thought  the  general  manager  too 
young. 

2.  Corporations   <8=» 563(5) — Receivers— Ap- 
pointment—Grounds— Dissatisfaction. 

The  policy  of  a  corporation,  if  honestly  con- 
trolled, must  be  controlled  by  the  majority  of 
the  stockholders,  and  under  Rem.  Code  1915,  § 
741,  authorizing  the  court  to  appoint  receivers 
whenever  in  its  discretion  it  may  be  neces- 
sary to  secure  ample  justice  to  the  parties,  a 
receiver  of  a  solvent  corporation  which  was 
making  large  profits  cannot  be  appointed  because 
minority  stockholders  are  dissatisfied  with  the 
policy  or  the  personnel  of  the  management; 
those  questions  being  for  the  majority  stock- 
holders. 

3.  Corporations  <S=»553(5)— Receivers— Ap- 
pointment—Grounds. 

Where  the  general  manager  of  a  dairy  farm 
owned  by  a  corporation  kept  all  accounts  neces- 
sary for  successful  management,  and  such  ac- 
counts were  open  to  inspection  of  minority  stock- 
holders, held,  that  a  receiver  should  not  be  ap- 
pointed under  Rem.  Code  1915,  f  741,  because 
the  accounts  were  not  kept  as  the  minority 
shareholders  desired,  nor  because  the  secretary 
failed  to  send  out  monthly  statements,  it  appear- 
ed that  he  served  without  compensation,  and 
such  statements  would  vastly  increase  his  work. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  F.  A.  Reeler  and  others  against 
the  Standard  Investment  Company  and 
others.  From  a  judgment  appointing  a  re- 
ceiver and  ordering  dissolution  of  the  cor- 
poration, defendants  appeal.  Reversed,  and 
cause  ordered  dismissed. 

James  B.  Murphy  and*W.  H.  Beatty,  both 
of  Seattle,  for  appellants. 

George  B.  Cole  and  John  Wesley  Dolby, 
both  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
a  minority  of  the  stockholders  of  the  Stand- 
ard Investment  Company,  a  ■  corporation, 
for  the  appointment  of  a  receiver,  for  an 
accounting  by  the  trustees,  and  to  wind  up 
the  affairs  of  the  corporation  and  distribute 
the  property  among  the  stockholders. 


Generally  and  briefly  stated,  the  com- 
plaint charged  that  the  board  of  trustees 
was  dominated  by  James  Campbell,  the 
president  of  the  corporation;  that  Lee  Olen, 
the  manager  of  the  business  of  the  corpora- 
tion, was  inenlcient,  extravagant,  and  In- 
competent; that  the  property  was  not  prop- 
erly managed,  and  was  permitted  to  deterio- 
rate; that  the  manager  had  not  accounted 
for  all  the  proceeds  of  sales,  had  made  un- 
reasonably poor  sales  of  property,  and  bad 
refused  to  give  the  minority  stockholders 
a  statement  of  the  affairs  of  the  corpora- 
tion, and  alleged  that,  unless  a  receiver  was 
appointed,  the  property  would  be  wasted 
and  irreparable  injury  done  to  the  plaintiffs. 
The  answer  denied  generally  all  the  allega- 
tions of  the  complaint  The  case  was  tried 
to  the  court  without  a  Jury,  and  resulted  in 
a  judgment  appointing  a  receiver  to  take 
charge  of  the  property  of  the  corporation 
and  to  sell  the  same  and  divide  the  proceeds 
among  the  stockholders  according  to  their 
respective  Interesta  The  defendants  have 
appealed  from  that  Judgment. 

The  appellants  make  three  contentions  in 
this  court:  First,  that  the  court  erred  in 
appointing  a  receiver,  because  all  the  stock- 
holders were  not  made  parties  to  the  ac- 
tion; second,  that  the  court  arbitrarily  re- 
fused to  receive  certain  evidence  offered  by 
the  appellants;  and  third,  that  there  was 
no  cause  for  the  appointment  of  a  receiver. 
There  is  merit  in  all  three  of  these  conten- 
tions, but,  in  view  of  our  conclusion  that 
there  was  no  real  cause  for  the  appoint- 
ment of  a  receiver,  the  first  two  points  will 
not  be  considered. 

[1]  It  appears  that,  several  years  prior  to 
the  time  of  the  institution  of  this  suit,  the 
Standard  Investment  Company  was  organiz- 
ed as  a  corporation,  with  a  capital  stock  of 
$10,000,  divided  into  1,000  shares  of  $10 
each.  The  principal  property  owned  by 
the  corporation  is  a  dairy  farm  located  near 
Thomas,  in  King  county.  This  farm  con- 
sists of  about  500  acres  of  land.  It  is  stock- 
ed with  a  herd  of  dairy  cattle  and  other 
farm  stock,  tools,  and  equipment  At  the 
time  of  the  trial  the  farm  was  worth  more 
than  $200,000.  It  was  subject  to  a  mortgage 
indebtedness  of  $50,000  and  some  other 
minor  indebtedness.  At  the  trial  of  the 
case  the  principal  points  contended  for  by 
the  respondents  to  show  thMt  a  receiver 
should  be  appointed  were  that  Lee  Oien, 
the  business  manager  of  the  corporation, 
in  charge  of  the  dairy  farm,  was  incom- 
petent ;  that  he  had  failed  to  keep  a  proper 
system  of  accounts,  sold  property  of  the 
farm  without  accounting  therefor,  misman- 
aged the  farm  by  letting  it  grow  to  weeds, 
and  neglected  to  keep  up  the  fences  and 
make  proper  drainage;  that  the  trustees 
had  refused  to  furnish  a  monthly  statement 
to  each  of  the  stockholders;  had  refused  to 
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discharge  the  manager  when  requested  to 
do  so;  and  that  by  reason  of  extravagant 
management  the  trustees  had  declared  no 
dividends. 

At  the  conclusion  of  the  trial  the  court 
made  no  findings  of  fact,  but  filed  a  written 
opinion,  in  which  he  found  that  the  man- 
ager In  charge  of  the  farm,  on  account  of 
his  youth,  was  not  qualified  to  manage  the 
farm,  and  that  he  had  not  kept  proper  ac- 
counts, that  the  minority  stockholders  had 
not  been  treated  fairly,  and  that  a  division 
of  the  farm  and  the  property  belonging 
thereto  was  necessary  to  secure  ample  jus- 
tice to  all  the  parties,  and  apparently  for 
that  reason  appointed  a  receiver.  The  evi- 
dence is  very  voluminous.  The  abstract  of 
the  record  alone  comprises  more  than  400 
pages.  The  writer  of  this  opinion  has  care- 
fully examined  the  abstract  of  the  evidence, 
and  the  court  is  satisfied  therefrom  that 
whatever  evidence  the  respondents  offered 
In  support  of  their  general  allegations  was 
entirely  overcome  by  the  testimony  on  be- 
half of  the  appellants.  The  manager  of 
the  farm  selected  by  the  majority  stock- 
holders was  a  young  man  20  years  of  age. 
That  fact  seemed  to  control  the  lower  court. 
The  evidence  shows  conclusively  that,  while 
Mr.  Lee  Oien,  the  manager,  was  a  young 
man,  he  had  lived  on  this  particular  farm 
from  his  early  life,  when  his  father  was 
manager  thereof,  and  that  he  was  thorough- 
ly qualified  to  take  care  of  the  farm  and 
had  conducted  it  in  a  businesslike  manner. 
The  evidence  is  conclusive  that,  under  his 
management,  the  profits  of  the  farm  for  the 
year  prior  to  the  trial  amounted  to  $19,000, 
or  $9,000  more  than  for  any  previous  year. 
The  evidence  also  conclusively  shows  that 
his  system  of  accounts  was  amply  suffi- 
cient; that  the  farm  was  kept  up  on  an 
average  as  good  as  or  better  than  the 
majority  of  the  farms  in  that  neighborhood. 
The  effort  to  show  that  he  had  not  been 
honest  in  his  accounts  was  entirely  over- 
come. There  was  an  endeavor  on  the  part 
of  the  respondents  to  show  that  the  milk 
and  the  cows  were  kept  in  a  filthy  condition, 
but  that  evidence  was  entirely  overcome  by 
the  evidence  on  the  part  of  the  defense.  We 
find  no  Justification  in  the  record  for  any 
finding  that  the  management  of  the  farm 
by  Lee  Oien  was  detrimental  to  any  of  the 
stockholders.  It  is  true  upon  several  oc- 
casions he  had  furnished  milk  and  some 
vegetables  of  no  special  importance  to  one 
or  two  of  the  stockholders.  One  of  these 
stockholders  was  the  secretary  and  treasur- 
er of  the  corporation,  who  had  served  for 
years  without  pay ;  and  when  he  had  driven 
from  Seattle  down  to  the  farm  he  had  upon 
several  occasions  obtained  some  of  the  prod- 
uce of  the  farm  which  waft  not  accounted 
for.  But  this  clearly  could  not  be  regarded 
as  mismanagement  or  incompetency  on  the 
part  of  the  manager.  It  was  contended  by 
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the  respondents  that  the  trustees  were  dom- 
inated by  the  president  of  the  corporation. 
If  this  is  so,  there  was  no  evidence  of  a 
wrongful  domination.  He  and  the  other 
trustees  were  elected  by  a  vote  of  a  majority 
of  the  stock,  and  were  thereby  authorized  to 
control  the  affairs  of  the  corporation  accord- 
ing to  their  best  judgment;  and  when  they 
do  this  they  do  their  full  duty,  notwithstand- 
ing the  fact  that  the  minority  stockholders 
do  not  agree  to  their  policy.  There  was  no 
evidence  of  fraud  or  unfair  treatment  of 
the  minority  stockholders.  Much  evidence 
was  introduced  upon  the  trial  to  the  effect 
that  the  fences  were  not  properly  kept  up, 
and  that  a  drainage  system  should  be  in- 
stalled; but  we  think,  when  the  appellants* 
testimony  was  considered,  it  is  plain  that 
no  criticism  should  be  made  against  the 
trustees  or  the  manager  on  account  of  the 
fences.  It  was  shown  that  a  drainage  sys- 
tem upon  this  farm  would  be  expensive. 
Some  of  the  witnesses  testified  that  it  would 
cost  about  $30  per  acre,  and  the  evidence 
on  the  part  of  the  appellants  shows  that 
an  effort  had  been  made  to  establish  a 
drainage  district  in  that  section  of  the 
country  so  as  to  Include  other  farms  beside 
this,  and,  this  being  so,  it  was  a  question  of 
policy  with  the  trustees  whether  they  should 
put  In  an  independent  expensive  drainage 
system  or  not  The  evidence  shows  that 
it  was  the  desire  of  the  governing  trustees, 
who  were  all  stockholders,  that  the  debt 
should  be  paid  rather  than  that  dividends 
be  declared  or  extensive  improvements  made 
upon  the  farm.  This  was  a  question  of 
policy  which  was  within  the  discretion  of 
the  governing  trustees,  and  we  are  satisfied 
no  serious  criticism  could  be  offered  because 
an  expensive  drainage  system  was  not  in- 
stalled. There  was  some  evidence  on  the 
part  of  the  respondents  to  the  effect  that 
the  ditches  and  drains  on  the  place  were 
allowed  to  become  stopped  up  and  clogged. 
The  evidence  on  the  part  of  the  appellants 
shows  that  these  ditches  and  drains  were 
cared  for  each  year  properly;  and  we  are 
satisfied  that  no  criticism  should  be  made 
by  the  minority  •stockholders  upon  this  ac- 
count 

[i,  3]  The  respondents  argue  that  under 
section  741,  Rem.  Code,  relating  to  the  ap- 
pointment of  receivers,  the  court  is  au- 
thorized to  appoint  a  receiver  "when,  in  the 
discretion  of  the  court  it  may  be  necessary 
to  secure  ample  justice  to  the  parties. 
•  •  *  -  This  section  gives  to  the  court 
wide  discretion  in  matters  of  that  kind,  but 
it  was  clearly  never  Intended  that  where  8 
corporation  is  a  solvent  going  concern,  a 
minority  of  the  stockholders  may  have  the 
corporation  dissolved  and  its  affairs  wound 
up  simply  because  they  are  not  satisfied 
with  the  way  the  majority  is  conducting 
the  corporation,  especially  when  the  major- 
ity is  acting  in  good  faith  and  exercising 
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their  best  Judgment.  No  contention  is  made 
In  this  case  that  the  corporation  is  insolvent. 
It  Is  plain  from  the  evidence  that,  when  the 
corporation  was  formed,-  the  value  of  the 
property  was  $10,000,  the  par  value  of  the 
stock.  It  is  now  worth,  at  least  according 
to  the  testimony,  $200,000,  incumbered  by  a 
mortgage  of  $50,000.  So  it  is  apparent  that 
the  stock  which  a  few  years  ago  was  worth 
but  $10  a  share  is  now— if  the  figures  given 
upon  the  trial  are  correct— worth  $100  or 
$150  a  share.  The  net  profits  of  the  corpora- 
tion for  the  last  year  were  more  than 
$19,000;  so  there  can  be  no  reasonable 
claim  that  the  corporation  is  insolvent,  or 
liable  to  become  so.  We  said,  in  Secord  v. 
Wheeler  Gold  Mining  Co.,  53  Wash.  620,  at 
page  625,  102  Pac.  654,  at  page  656: 

"The  policy  of  the  corporation,  if  honestly 
conducted,  must  be  controlled  by  the  majority 
of  the  stockholders.  Mistakes,  inadvertence,  or 
bad  policy,  if  honestly  pursued,  will  not  war- 
rant the  appointment  of  a  receiver." 

That  must  rule  this  case.  The  respond- 
ents rely  upon  the  case  of  Boo  the  v.  Summit 
Coal  Mm.  Co.,  55  Wash.  167,  104  Pac.  207, 
19  Ann.  Cas.  1255.  That  was  a  case  where 
the  stock  in  a  corporation  was  held  equally 
by  two  persons  who  could  neither  agree  nor 
elect  officers.  One  set  of  officers  by  reason 
of  a  failure  of  election  claimed  to  hold  over. 
These  officers  were  not  honestly  conducting 
the  corporation,  because  of  extravagant 
management  and  increased  salaries  paid  to 
one  of  the  stockholders.  In  that  case  we 
said,  at  page  177  of  55  Wash.,  at  page  211  of 
104  Pac.  (19  Ann.  Cas.  1255): 

"After  a  most  diligent  research  we  have  been 
unable  to  find  any  case  similar  to  this.  It  is 
Bui  generis." 

Upon  the  facts  In  that  case  we  concluded 
that  it  was  within  the  discretion  of  the 
court  whether  a  receiver  should  be  ap- 
pointed, and  that  a  receiver  was  necessary 
to  secure  ample  Justice  to  the  parties;  but 
that  case  is  far  different  from  this.  In 
this  case  two-thirds  of  the  stockholders  are 
satisfied  with  the  management  of  the  farm. 
So  far  as  the  record  shows,  they  are  con- 
ducting the  farm  at  a  profit.  They  are  ex- 
ercising their  honest  Judgment  in  the  man- 
agement of  the  affairs  of  the  corporation; 
and  it  is  apparent,  therefore,  that  no  re- 
ceiver should  be  appointed.  The  respond- 
ents insisted  in  the  trial  below  that  a  month- 
ly statement  should  be  furnished  to  each 
of  the  stock hjlders,  and  that  this  had  been 
refused  by  the  trustees.  It  was  shown  that 
this  monthly  statement  would  entail  upon 
the  manager  of  the  farm  and  upon  the  secre- 
tary of  the  corporation  much  labor,  that  the 
secretary  of  the  corporation  was  acting,  as 
were  the  other  trustees  except  the  manager, 
without  salary,  and  that  they  had  devoted 


their  time  to  the  affairs  of  the  company 
without  remuneration.  The  evidence  on  the 
part  of  the  appellants  showed  also  that  the 
books  of  the  corporation  were  open  at  all 
times  to  the  minority  stockholders;  that 
they  were  at  liberty,  not  only  to  inquire  of 
the  secretary  and  treasurer  what  the  books 
showed,  but  they  were  at  liberty  to  inquire 
of  the  manager  at  any  time  the  condition  of 
the  accounts  or  the  business  of  the  farm; 
that  for  the  year  prior  to  the  trial  the  man- 
ager of  the  farm  had  kept  a  diary  of  every- 
thing upon  the  farm ;  that  the  pay  rolls  and 
everything  of  that  nature  were  open  to 
inspection  of  the  minority  stockholders. 

From  every  angle  of  the  case  we  are'  satis- 
fied that  the  trial  court  was  not  authorized 
under  the  facts  to  appoint  a  receiver  or 
to  wind  up  the  affairs  of  this  solvent,  going 
company. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  ordered  dismissed. 

HOLCOMB,  C.  J.,  and  FULLERTON  and 
PARKER,  JJ.,  concur. 


(107  Wash.  378) 

HAM,  YEARSLEY  &  RYRIE  v.  NORTH- 
ERN PAC.  RY.  CO.  et  al.   (No.  14942.) 

(Supreme  Court  of  Washington.  June  4,  1919.) 

1.  Eminent  Domain  «=>222(4>— Value  of 
Pbopebty— Instruction. 

In  proceeding  for  condemnation  of  land  for 
the  construction  and  maintenance  of  a  dam  site, 
an  instruction  that  the  defendants  were  to  be 
allowed  its  fair  and  reasonable  market  value 
at  the  time  of  trial,  based  on  the  evidence,  the 
jury's  view  and  the  instructions,  was  correct 

2.  Eminent  Domain  <s=>131  —  Damaoes  — 
Value  of  Peopebtt— "Mabket  Value." 

The  market  value  of  property  condemned 
is  the  price  which  land  would  bring  when  offer- 
ed for  sale  by  one  desiring,  but  not  obliged,  to 
sell  it,  and  bought  by  one  under  no  necessity 
of  having  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Market 
Value.] 

3.  Eminent  Domain  131— Damages. 

In  estimating  the  value  of  real  estate  jury 
should  consider  all  of  its  capabilities  and  all 
the  usee  to  which  it  is  applied  and  for  which 
it  is  adapted,  but  not  the  owner's  unwilling- 
ness to  sell. 

4.  Eminent  Domain  «=>124— Mabket  Value 
—Time  of  Valuation. 

The  market  value  at  the  time  of  the  trial 
is  the  basis  of  compensation  in  a  condemnation 
proceeding. 

5.  Eminent  Domain  «=>134— Compensation 
—Value  fob  Use  and  Capacity. 

In  proceeding  for  condemnation  of  land  for 
construction  and  maintenance  of  a  dam  site,  it 
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is  proper  under  the  rule  fixing  the  market  value 
at  time  of  taking  and  in  determining  that  value, 
to  show  condition  of  land  and  its  surroundings, 
the  uses  to  which  it  has  been  applied  and  its 
capacity  for  other  uses,  including  that  to  which 
it  is  sought  to  be  applied,  but  not  its  value  for 
the  special  use  for  which  it  is  to  be  taken. 

6.  Eminent  Domain  «=>  134— Condemnation 
—Value  of  Land— Special  Use. 

The  market  value  of  land  to  be  estimated 
with  reference  to  the  use  and  purpose  for  which 
it  is  adapted  and  any  special  features  which 
may  enhance  its  marketability  may  properly  be 
considered,  but  not  the  fact  that  land  is  need- 
ed for  the  particular  purpose  for  which  it  is 
sought  to  be  taken. 

7.  Eminent  Domain  <g=>84— Damages— Mar- 
ket Value. 

In  proceeding  to  condemn  land  on  a  lake 
for  a  dam  site,  the  owners,  having  no  title  or 
interest  in  waters-  of  lake  as  riparian  owners 
or  as  owners  of  upland,  or  any  right  by  appro- 
priation superior  to  that  of  petitioner,  which 
was  entitled  to  appropriate  waters  and  to  con- 
-  demn  land,  could  not  recover  cost  of  their  sub- 
sequently completed  storage  and  diversion  works 
erected  at  their  peril  or  value  of  water  stored  as 
compensation  or  damages,  but  were  limited  to 
market  value  of  site  appropriated. 

8.  Costs  «=»184(8)— Witnesses— Fees. 

On  retazation  of  costs  in  a  condemnation 
proceeding  wherein  the  owners  appealed  from 
the  assessment  of  damages,  they  could  not  .claim 
witness  fees  for  an  appellant,  as  he  was  not  en- 
titled thereto. 

9.  Costs  <g=>184(3>— Witness  Fees. 

In  condemnation  proceeding,  wherein  ap- 
pealing owners  on  matter  of  relaxing  costs 
averred  that  certain  witnesses  were  qualified 
to  and  called  to  testify  to  market  value  of  prem- 
ises, which  respondent  by  affidavit  denied,  the 
disallowance  of  fees  to  such  witnesses  was  an 
abuse  of  trial  court's  discretion,  although  they 
did  not  in  fact  testify. 

Mount,  Main,  and  Fullerton,  JJ.,  dissenting. 
En  Banc. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; Sam  Hill,  Judge. 

Condemnation  proceedings  by  Ham,  Years- 
ley  &  Ryrle,  against  the  Northern  Pacific 
Railway  Company  and  others.  From  the 
assessment  of  damages,  and  from  the  denial 
of  a  motion  for  a  new  trial  and  the  entry 
of  a  verdict  on  the  Judgment,  defendants  ap- 
peal. Reversed  and  remanded,  with  instruc- 
tiona 

Cannon  &  Ferris,  of  Spokane,  and  William- 
son &  Luhman,  of  North  Yakima,  for  appel- 
lants. 

Merrltt,  Lantry  &  Merritt  and  Voorhles 
St  Canfleld,  all  of  Spokane,  for  respondent 

HOLCOMB,  C.  J.  The  chief  question  In 
this  case  is  the  proper  measure  of  compensa- 
tion and  damages  in  a  condemnation  proceed- 
ing. 


v.  NORTHERN  PAC.  RY.  CO.  899 
P.) 

On  September  9,  1913,  Judgment  was  en- 
tered In  the  superior  court  for  Grant  County 
whereby  16*/io  acres  of  land  on  Moses  Lake, 
in  that  county,  were  decreed  subject  to  ap- 
propriation for  a  public  use  by  the  respond- 
ent, subject  to  the  right  of  the  respondent 
to  acquire  the  same  by  condemnation,  for 
the  construction  and  maintenance  of  a  dam 
site.  That  Judgment  was  entered  by  direc- 
tion of  this  court,  culminating  protracted 
litigation.  See  State  ex  rel.  Ham,  YearSley 
&  Ryrle  v.  Superior  Court,  70  Wash,  442, 126 
Pac.  945 ;  State  ex  reL  Grant  Realty  Co.  v. 
Superior  Court,  76  Wash.  376,  136  Pac.  144 ; 
State  ex  rel.  Ham,  Yearsley  &  Ryrle  v.  Su- 
perior Court,  81  Wash.  690, 143  Pac.  310;  and 
Grant  Realty  Co.  v.  Ham,  Yearsley  &  Ryrle, 
96  Wash.  616,  165  Pac.  495.  Four  years  lat- 
er, after  the  termination  of  the  above-men- 
tioned litigation,  a  trial  of  the  condemnation 
proceeding  before  the  court,  sitting  with  a 
Jury,  resulted  In  the  assessment  of  damages 
in  the  sum  of  $85.  Motion  for  a  new  trial 
upon  the  ground  that  the  verdict  was  inade- 
quate and  for  error  of  law  at  the  trial  and 
for  other  reasons  set  forth  In  the  motion 
was  denied,  and  verdict  entered  upon  the 
Judgment. 

The  principal  errors  assigned  by  the  appel- 
lants are: 

(1)  The  court  erred  In  rejecting  appellants* 
offer  of  testimony  that  "the  land  described  In 
the  petition  and  sought  to  be  condemned  by 
the  petitioner  for  a  dam  site  is,  by  reason 
of  its  surroundings  and  natural  advantages, 
peculiarly  adapted  for  a  dam  site." 

(2)  The  court  erred  in  rejecting  appellants' 
offer  of  testimony  that  the  "fair  market 
value  of  the  land  sought  to  be  condemned, 
taking  into  consideration  all  of  the  uses  to 
which  the  land  is  adaptable,  Including  that 
of  a  dam  site,  is  from  $40,000  to  $60,000." 

(3)  The  court  erred  in  rejecting  appellants' 
offer  of  testimony  that  a  fair  market  value  of 
the  land  sought  to  be  condemned  with  im- 
provements located  thereupon  is  approxi- 
mately the  sum  of  $45,000. 

(4)  The  court  erred  in  rejecting  appellants' 
offer  of  testimony  as  follows:  That  the  de- 
fendant companies  subsequent  to  the  date 
of  the  filing  of  notice  of  appropriation  of 
the  waters  in  Moses  Lake  by  the  petitioner, 
filed  upon  Moses  Lake  in  conformity  with 
the  Laws  of  the  State  of  Washington  relative 
thereto,  notice  of  appropriation  of  the  waters 
of  said  lake  for  use  both  by  storage  and  by 
diversion;  that  pursuant  to  said  notice  of 
appropriation  and  in  due  compliance  with 
the  law  relative  thereto  the  defendants  dili- 
gently and  continuously  prosecuted  to  com- 
pletion the  necessary  works  for  the  impound- 
ing and  diversion  of  48,000  acre  feet  of  the 
waters  of  said  lake  by  the  construction  of  a 
dam  upon  the  property  sought  to  be  condemn- 
ed; that  by  virtue  of  said  dam,  which  was 
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constructed  and  Is  now  upon  the  land  sought 
to  be  condemned,  the  defendants  have  stored, 
are  now  storing,  and  In  possession  Of, '  ap- 
proximately 48,000  acre  feet  of  the  waters 
which  would  otherwise  have  gone  to  waste; 
that  they  are  the  owners  of  38,000  acres  of 
Irrigable  land  adjacent  to  and  Irrigable  from 
the  said  Moses  Lake  with  the  waters  so 
Impounded  In  said  lake;  that  works  have 
been  constructed  and  completed  for  the  Ir- 
rigation of  approximately  3,200  acres  of  said 
body  of  land  of  which  there  is  already  re- 
claimed and  being  irrigated  a  considerable 
portion;  that  the  petitioner  proposes  to  Im- 
mediately destroy  the  dam  heretofore  refer- 
red to  as  now  existing  on  the  property  sought 
to  be  condemned,  thereby  taking  of  said 
dam  site,  and  injuriously  affecting  other 
property  of  the  defendants,  to  wit,  the  said 
48,000  feet  of  water  now  stored  and  impound- 
ed in  said  reservoir,  and  that  a  reasonable 
value  of  the  property  thus  deprived  of  the 
defendants  is  the  sum  of  $114,000. 

(5).  The  court  erred  in  rejecting  appellants* 
offer  of  testimony  that  "the  dam  upon  said 
property  sought  to  be  condemned  cost  the 
sum  of  $17,600,  is  in  good  condition  and  is 
serviceable." 
'  (6)  The  court  erred  in  rejecting  appellants' 
offer  of  testimony  "that  the  dam  is  in  good 
condition,  has  not  depreciated  in  value,  and 
cannot  be  reproduced  for  a  considerably  lar- 
ger sum." 

Assignments  numbered  7  to  11,  Inclusive, 
are  that  the  court  erred  In  giving  instruc- 
tions numbered  2,  8,  6,  7,  8. 

Assignment  12  is  that  the  court  erred  in 
refusing  appellants'  motion  for  a  new  trial. 

Assignment  13  Is  that  the  court  erred  in 
granting  respondent's  motion  to  retax  costs. 

Appellants  state  their  proposition  contend- 
ed for  on  this  appeal  succinctly  in  their 
reply  brief  as  follows: 

(1)  In  a  condemnation  proceeding,  can  the 
owner  show  the  value  of  his  land  for  all 
purposes  for  which  it  is  naturally  adapted? 

(2)  In  a  condemnation  proceeding,  can  an 
owner  show  market  value  of  the  land  with 
the  improvements  existing  at  the  time  of 
trial? 

(3)  In  a  condemnation  proceeding,  can  an 
owner  show  damages  to  other  property  in- 
juriously affected  by  the  taking  of  the  specif- 
ic property  condemned? 

(4)  In  a  condemnation  proceeding,  is  an 
owner  entitled  to  witness  fees  for  witnesses 
produced  by  him  to  testify  to  the  market 
value  of  his  premises? 

Appellants  insist  that  this  court  must  an- 
swer each  of  these  questions  in  the  affirma- 
tive, but  that  the  lower  court  answered  each 
of  them  positively  in  the  negative. 

All  of  these  questions  must  be  answered 
abstractly  In  the  affirmative,  and  it  remains 
only  to  be  seen,  concretely,  whether  or  to 
what  extent  they  were  answered  in  the  neg- 
ative by  the  court  below. 


The  respondent  stated  In  Its  brief  that  the 
site  contended  for  Is  the  only  practicable 
dam  site  for  impounding  the  waters  of  the 
lake.  Respondents  contend,  however,  that 
appellants  only  offer,  in  connection  with 
their  offers  to  prove  the  value  of  the  land 
and  damages,  to  prove  the  value  of  the  land 
in  connection  with  the  waters  of  Moses  Lake. 
The  offer  as  shown  in  assignment  of  error 
No.  2  and  by  the  statement  of  facts  is  not 
such  an  offer ;  that  offer  was  a  clear  and  on- 
equivocal  offer  to  show  that  the  fair  market 
value  of  the  land  sought  to  be  condemned, 
taking  into  consideration  all  the  uses  to 
which  the  land  is  adapted,  Including  a  dam 
site,  Is  from  $40,000  to  $60,000,  and  the  offer 
shown  in  assignment  No.  3  was  that  "the 
fair  market  value  of  the  land  sought  to  be 
condemned,  with  the  improvements  located 
thereon,  is  approximately  the  sum  of  $45,000." 

[1-3]  The  court  instructed  the  Jury  (in- 
struction No.  4)  that  they  were  to  "assess 
and  allow  to  defendants  for  said  land  Its 
fair  and  reasonable  market  value  at  the 
time  of  this  trial,  based  on  the  evidence  giv- 
en In  the  case  and  upon  your  view  thereof, 
and  in  conformity  with  all  the  instructions 
given  you  by  the  court."  In  Instruction  No. 
5  the  jury  were  instructed  that  the  "market 
value  as  given  In  the  instructions  Is  the  price 
which  said  real  estate  will  bring  when  It  Is 
offered  for  sale  by  one  who  desires,  but  is 
not  obliged,  to  sell  it,  and  is  brought  by  one 
who  is  under  no  necessity  of  having  it."  In- 
struction No.  6  was  that— 

"In  estimating  the  valne  of  the  real  estate 
yon  may  consider  all  of  its  capabilities  and  all 
of  the  uses  to  which  It  is  applied,  and  for  which 
it  is  adapted,  but  you  shall  not  consider  the 
fact,  if  you  find  such  fact  to  be,  of  the  unwill- 
ingness of  the  owner  to  sell  or  dispose  of  said 
property." 

These  instructions  were  all  correct  and  In 
accord  with  our  decisions  and  the  almost  uni- 
versal decisions  upon  this  question ;  but  the 
court  further  instructed  the  jury  (instruc- 
tion 7)  that  in  ascertaining  the  value  of  dam- 
age they  "muBt  not  take  into  consideration 
any  special  value  which  said  property  may 
have  to  the  petitioner  by  reason  of  Its  neces- 
sity, but  the  market  value  as  hereinbefore 
defined  to  you" ;  "nor  should  you  take  Into 
consideration  the  value  of  defendants'  prop- 
erty as  a  dam  site."  The  court  further  in- 
structed the  jury  that — 

"The  waters  of  Moses  Lake,  in  front  of  the 
defendants'  lands  which  are  sought  to  be  con- 
demned in  this  proceeding,  are  navigable  wa- 
ters within  the  law,  and  the  right  to  impound, 
store,  and  use  them  is  owned  by  the  petitioner, 
and  the  defendants,  by  reason  of  the  ownership 
of  said  lands  abutting  on  said  lake,  would  bare 
no  proprietary  rights  in  any  dam  site  opon 
which  to  construct  a  dam  for  the  purpose  of 
impounding  and  storing  the  waters  of  said 
Moses  Lake,  and  would  not  be  entitled  to  have 
the  value  of  such  dam  site  considered  in  esti- 
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mating  the  value  of  the  lands,  as  they  have 
no  interest  in  and  to  the  waters  of  Moses  Lake 
or  any  right  to  impound  and  store  the  same." 

In  instruction  No.  7  the  respondent  insists 
that  the  trial  court  adhered  to  the  role  which 
held  to  the  market  value  for  all  purposes, 
and  clearly,  specially,  and  unmistakably  told 
the  jury  that  in  their  determination  of  the 
value  of  the  land  they  could  consider  Its 
adaptability  for  a  dam  site.  This  is  cer- 
tainly not  correct,  when  we  find  In  the  In- 
struction that  the  court  told  the  jury  they 
were  not  to  take  into  consideration  the  value 
of  the  land  for  a  dam  site. 

[A]  This  court  ha9  always  adhered  to  the 
rule  that  the  market  value  at  the  time  of 
trial  is  the  basis  of  compensation  in  con- 
demnation proceedings.  Seattle  &  Mont.  Ry. 
Co.  v.  Murphine,  4  Wash.  448,  30  Pac.  720; 
Seattle  &  Mont.  Ry.  Co.  v.  Roeder,  30  Wash. 
244.  70  Pac.  498,  94  Am.  St.  Rep.  864;  In  re 
Westlake  Ave.,  40  Wash.  144,  82  Pac.  279; 
Grays  Harbor  &  P.  S.  Ry.  Co.  v.  Kaupplnen, 
63  Wash.  238,  101  Pac.  835 ;  Columbia  Raft- 
ing Co.  v.  Hutchinson,  66  Wash.  323. 106  Pac. 
636 ;  Distler  v.  Grays  Harbor  &  P.  S.  Ry.,  76 
Wash.  391,  136  Pac.  364;  Tacoma  v.  Nis- 
craally  Power  Co.,  67  Wash.  420,  107  Pac. 
199;  Seattle  &  Port  Angeles,  etc.,  Co.  v. 
Land.  81  Wash.  206.  142  Pac.  680;  King 
County  v.  Seattle  Cedar  Lum.  Mfg.  Co.,  94 
Wash.  84,  162  Pac.  27,  L.  R.  A.  1917C,  1184. 
Lewis  on  Eminent  Domain  (2d  Ed.)  section 
479,  lays  down  the  rule  as  follows: 

"Value  for  Particular  U$e$.— The  market  val- 
ue of  property  includes  its  value  for  any  use 
to  which  it  may  be  put.  If,  by  reason  of  its 
surroundings,  or  its  natural  advantages,  or  Its 
artificial  improvements,  or  its  intrinsic  char- 
acter, it  is  peculiarly  adapted  to  some  par- 
ticular use,  all  the  circumstances  which  make 
up  this  adaptability  may  be  shown,  and  the 
fact  of  such  adaptation  may  be  taken  into  con- 
sideration in  estimating  the  compensation. 
Some  of  the  cases  hold  that  its  value  for  a  par- 
ticular use  may  be  proved,  but  the  proper  in- 
quiry is,  What  is  its  market  value  in  view  of 
any  use  to  which  it  may  be  applied  and  of  all 
the  uses  in  view  to  which  it  is  adapted?" 

In  Boom  Company  v.  Patterson,  98  U.  S. 
403,  26  L.  Ed.  206,  the  United  States'  Su- 
preme Court  say: 

'In  determining  the  value  of  land  appropriat- 
ed for  public  purposes,  the  same  considerations 
are  to  be  regarded  as  in  a  sale  of  property  be- 
tween private  parties.  The  inquiry  in  such 
cases  must  be.  What  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied, 
but  with  reference  to  the  uses  to  which  it  is 
plainly  adapted;  that  is  to  say,  what  is  it 
worth  from  its  availability  for  valuable  nses. 
Property  is  not  to  be  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste,  or  to  be 
regarded  as  valueless  because  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use  it, 
and  make  it  subserve  the  necessities  or  con- 
veniences of  life.    Its  capability  of  being  made 
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thus  available  gives  it  a  market  value  which 
can  readily  be  estimated." 

"So  many  and  varied  are  the  circumstances 
to  be  taken  into  account  in  determining  the 
value  of  the  property  condemned  for  public  pur- 
poses that  it  is  perhaps  impossible  t*  formu- 
late a  rule  to  govern  its  appraisement  in  all 
cases.  Exceptional  circumstances  will  modify 
the  most  carefully  guarded  rule ;  but,  as  a  gen- 
eral thing,  we  should  say  that  the  compensa- 
tion to  the  owner  is  to  be  estimated  by  reference 
to  the  uses  for  which  the  property  is  suitable, 
having  regard  to  the  existing  business  or  wants 
of  the  community  or  such  as  may  be  reasonably 
expected  in  the  immediate  future. 

"The  position  of  the  three  islands  in  the 
Mississippi  fitting  them  to  form,  in  connection 
with  the  west  bank  of  the  river,  a  boom  of  im- 
mense dimensions,  capable  of  holding  in  safety 
over  20,000,000  of  feet  of  logs,  added  largely 
to  the  value  of  the  lands.  The  boom  company 
would  greatly  prefer  them  to  more  valuable  ag- 
ricultural lands,  or  to  lands  situated  elsewhere 
on  the  river;  as,  by  utilizing  them  in  the  man- 
ner proposed,  they  would  save  heavy  expendi- 
tures of  money  in  constructing  a  boom  of  equal 
capacity.  Their  adaptability  for  boom  purposes 
was  a  circumstance,  therefore,  which  the  owner 
had  a  right  to  insist  upon  as  an  element  in  es- 
timating the  value  of  his  lands." 

Lewis  on,  Eminent  Domain  (3d  Ed.)  f  707, 
says: 

"So  it  is  proper  to  show  that  property  pos- 
sesses a  peculiar  value  for  railroad  purposes, 
for  dock  purposes,  for  a  mill  site,  for  a  ferry, 
for  market  gardening,  for  raising  cranberries, 
for  warehouse  purposes,  or  for  a  bridge  site." 

In  10  B,  a  L.  f  114,  p.  131,  the  rule  is 
stated  as  follows: 

"Value  for  Special  U$e.— While  market  value 
is  always  the  ultimate  test,  it  occasionally  hap- 
pens that  the  property  taken  is  of  a  class  not 
commonly  bought  and  sold,  as  a  church,  or  a 
college,  or  a  cemetery,  or  the  fee  of  a  public 
street,  or  some  other  piece  of  property  which 
may  have  an  actual  value  to  the  owner,  but 
which  under  ordinary  conditions  he  would  be 
unable  to  sell  for  an  amount  even  approximat- 
ing its  real  value.  As  market  value  presup- 
poses a  willing  buyer,  the  usual  test  breaks 
down  in  such  a  case,  and  hence  it  is  sometimes 
said  that  such  property  has  no  market  value. 
In  one  sense  this  is  true ;  but  it  is  certain  that 
for  that  reason  it  cannot  be  taken  for  nothing. 
From  the  necessity  of  the  case  the  value  must 
be  arrived  at  from  the  opinions  of  well-informed 
persons,  based  upon  the  purposes  for  which 
the  property  is  suitable.  This  is  not  taking  the 
'value  in  use'  to  the  owner  as  contradistinguish- 
ed from  the  market  value.  What  is  done  is 
merely  to  take  into  consideration  the  purposes 
for  which  the  property  is  suitable  as  a  means 
of  ascertaining  what  reasonable  purchasers 
would  in  all  probability  be  willing  to  give  for 
it,  which  in  a'  general  sense  may  be  said  to 
be  the  market  value. 

"Value  from  Expected  Public  Use.— The  value 
of  the  land  taken  to  the  party  taking  it  is  not 
the  test  of  what  should  be  paid,  nor  should  the 
fact  that  the  land  is  desired  or  needed  for  a 
particular  public  use  be  considered  when  it  is 
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taken  for  that  use.  If,  however,  entirely  apart 
from  the  fact  that  the  property  was  taken  for 
a  particular  use,  it  appears  that  it  was  excep- 
tionally adapted  and  available  for  such  a  use, 
as,  for  example,  for  a  municipal  water  supply, 
or  for  a  railroad,  or  for  a  bridge,  and  the  ne- 
cessity for  such  use  was  bo  imminent  as  to  add 
something  to  the  present  value  in  the  minds 
of  possible  buyers,  that  element  may  be  con- 
sidered in  determining  the  fair  market  value." 

In  Southern  Railway  Co.  v.  Memphis,  126 
Tenn.  294,  148  S.  W.  669,  41  L.  R  A.  (N.  S.) 
838,  Ann.  Cas.  1913E,  161,  it  is  said: 

"It  [value]  includes  every  element  of  useful- 
ness and  advantage  in  the  property.  If  it  be 
useful  for  agricultural  or  for  residence  purposes, 
if  it  has  adaptability  for  a  reservoir  site  or  for 
the  operation  of  machinery,  if  it  contains  a 
quarry  of  stone  or  a  mine  of  precious  metals, 
if  it  possesses  advantage  of  location  or  availa- 
bility for  any  useful  purpose  whatever,  all  these 
belong  to  the  owner,  and  are  to  be  considered  in 
estimating  its  value.  It  matters  not  that  the 
owner  uses  the  property  for  the  least  valuable 
of  all  the  ends  to  which  it  is  adapted,  or  that 
he  puts  it  to  no  profitable  use  at  all.  All  its 
capabilities  are  his,  and  must  be  taken  into 
the  estimate. 

"This  does  not  mean  that  all  the  capabilities 
are  to  be  priced  separately,  and  the  aggregate 
put  down  as  the  true  value,  for  they  do  not 
exist  independently  of  each  other,  and  cannot 
all  be  realized  at  the  same  time ;  nor  will  it  do 
to  restrict  the  estimate  to  any  one  of  them,  be- 
cause in  one  view  that  would  exclude  the  other 
elements  altogether,  and  in  another  view  it 
would  tend  to  make  the  degree  of  benefit  to 
the  party  appropriating  and  condemning  for  a 
particular  purpose  the  real  measure  of  value, 
which  is  never  allowable." 

Lewis  on  Eminent  Domain  (2d  Ed.),  at 
page  1056,  says: 

"The  conclusion  from  the  authorities  and  rea- 
son of  the  matter  seems  to  be  that  witnesses 
should  not  be  allowed  to  give  their  opinions  as 
to  the  value  of  the  property  for  a  particular 
purpose,  but  should  state  its  market  value  in 
view  of  any  purpose  to  which  it  is  adapted. 
The  condition  of  the  property  and  all  its  sur- 
roundings may  be  shown,  and  its  availability 
for  any  particular  use.  If  it  has  a  peculiar 
adaptation  for  certain  uses,  this  may  be  shown, 
and  if  such  peculiar  adaptation  adds  to  its  value 
the  owner  is  entitled  to  the  benefit  of  it.  But, 
whco  all  the  facts  and  circumstances  have  been 
shown,  the  question  at  last  is,  What  is  it 
worth  in  the  market?" 

See,  also,  Currle  v.  Waverly  l&  N.  T.  B.  R 
Co.,  52  N.  J.  Law,  381,  20  Atl.  56,  19  Am.  St 
Rep.  452. 

His  honor,  the  trial  judge,  adopted  the 
theory  of  the  respondent  that  the  rule  an- 
nounced in  Grays  Harbor  Boom  Co.  v.  Lowns- 
dale,  54  Wash.  83,  102  Pac.  1041,  104  Pac. 
267,  applies  to  this  case,  and  framed  his  in- 
struction in  conformity  with  the  instruction 
given  in  that  case.  We  later  pointed  out, 
however,  in  Columbia  River  Rafting  Co.  v. 
Hutchinson,  56  Wash.  323,  105  Pac.  636,  that 


In  the  Lownsdale  Case  the  claimant  against 
whom  the  condemnation  was  Instituted  was 
not  the  owner  of  the  shore  land  with  the  ac- 
companying littoral  and  riparian  rights,  and 
there  was  not  sought  to  be  appropriated  any 
part  of  the  upland  further  than  for  a  right 
of  way,  with  possible  consequent  erosion 
caused  by  the  use  of  the  shore  land  and  up- 
land, and  that  in  a  case  where,  as  in  the 
Hutchinson  Case,  the  respondents  were  the 
owners  of  the  shore  land  as  well  as  the  up- 
land and  the  appurtenant  littoral  and  ripa- 
rian rights  that  attach  to  such  lands  in  this 
state,  and  where  for  the  successful  operation 
of  the  boom  it  was  necessary  to  use  a  part 
of  the  upland,  the  availability  of  the  land  as 
a  boom  site  should  be  taken  into  considera- 
tion, and  in  that  case  such  availability  was 
taken  into  consideration  and  approved  by 
this  court.  In  a  note  by  the  editor  to  the 
case  of  McGovern  v.  City  of  New  York,  46 
L.  R  A.  (N.  S.)  391,  at  page  393,  it  Is  pointed 
out  that  the  Grays  Harbor  Boom  Co.  v. 
Lownsdale  Case,  supra,  does  not  depart  from 
the  general  rule  heretofore  stated.  The 
case  was  analyzed,  and  It  was  pointed  out 
that  the  owner  of  the  land  there  involved, 
which  abutted  on  the  river  and  shore,  had  no 
proprietary  right  In  any  boom  site,  and  hence 
was  not  entitled  to  have  Its  value  for  a  boom 
site  considered  in  estimating  the  value  of  the 
land;  that  the  court  does  not  intend,  by  its 
decision,  to  hold  that  the  owner  of  land 
which  was  available  for  the  purpose  for 
which  it  was  sought  to  be  condemned  was  not 
entitled  to  have  its  value  for  that  purpose 
considered  as  an  element  to  establish  the 
market  value  is  made  clear  by  a  later  deci- 
sion, wherein  an  instruction  to  the  jury  was 
sustained  to  the  effect  that  the  jury,  in  mak- 
ing up  their  verdict,  should  take  into  con- 
sideration the  value  of  the  land  as  a  boom 
site,  although  it  was  being  condemned  to  be 
used  for  that  purpose,  citing  Columbia  &  C. 
R.  Boom,  etc.,  Co.  v.  Hutchinson,  56  Wash. 
323,  105  Pac,  636.  The  distinction  between 
the  cases  as  here  made  was  pointed  out  by 
the  editor  In  the  foregoing  note.  It  is  true 
that  the  owner  is  not  permitted  to  take  ad- 
vantage of  the  necessities  of  the  condemn- 
ing party,  but  neither  can  the  condemnor  ob- 
tain something  of  value  for  nothing. 

[5]  Under  the  rule  fixing  the  market  value 
at  the  time  of  taking  obtaining  in  this  state, 
and  in  determining  that  value,  it  is  proper 
to  show  the  condition  of  the  property,  its 
surroundings,  the  uses  to  which  it  has  been 
applied,  and  its  capacity  for  other  uses,  In- 
cluding that  to  which  it  is  sought  to  be  ap- 
plied in  estimating  Its  value,  but  no  showing 
may  be  made  of  Its  value  for  any  special  use ; 
the  value  of  the  use  for  which  it  is  sought 
may  be  more  or  less  than  its  market  value. 
Black  River,  etc.,  v.  Barnard,  9  Hun,  104 ;  O. 
R.  &  N.  Co.  v.  Taffe,  67  Or.  102, 134  Pac.  1024, 
135  Pac.  332,  515. 

[I]  A  proper  theory  for  the  trial  court  to 
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proceed  upon  and  admit  and  reject  evidence 
and  Instruct  the  Jury  is  the  rule  as  stated  In 
Brack  v.  Mayor  of  Baltimore,  125  Md.  378, 
83  AtL  994,  Ann.  Gas.  1916E,  880,  as  follows: 

"The  rule  is  that  the  market  value  of  the  land 
is  to  be  estimated  with  reference  to  the  uses 
and  purposes  for  which  it  is  adapted,  and  that 
any  special  features  which  may  enhance  its 
marketability  may  properly  be  considered.  But 
the  fact  that  the  land  is  needed  for  the  particu- 
lar object  sought  by  the  condemnation  is  not 
to  be  regarded  as  an  element  of  the  value  to  be 
ascertained.  The  question  is,  not  what  the 
property  is  worth  to  the  condemning  party,  but 
what  could  probably  be  realized  from  its  sale 
to  any  purchaser  who  might  desire  it  for  any 
or  all  of  the  purposes  for  which  it  is  available." 
15  Cyc.  757;  Sargent  v.  Merrimac,  196  Mass. 
171,  81  N.  E.  970,  11  L.  R,  A.  (N.  S.)  996,  124 
Am.  St  Rep.  528;  Board  of  Trade  Tel.  Co.  v. 
Darst,  85  Am.  St.  Rep.  291,  note. 

We  are  therefore  of  the  opinion  that  the 
trial  court  was  In  error  in  rejecting  appel- 
lants' offers  under  assignments  1,  2,  and  3, 
and  In  instructing  the  Jury  as  In  Instruction 
No.  7. 

[7]  We  are,  of  the' opinion,  however,  that 
the  court  properly  rejected  the  offers  stated 
in  assignments  Nog.  4,  5,  and  6.  These  ap- 
pellants and  additional  claimants  who  are 
parties  to  the  proceeding  were  held  In  the 
original  case  (State  ex  rel.  Ham,  Yearsley  & 
Ryrle  v.  Superior  Court,  70  Wash.  442,  126 
Pac.  945)  to  have  no  right,  title,  or  Interest 
In  the  waters  of  Moses  Lake,  as  riparian 
owners,  or  as  owners  of  the  shore  land  and 
upland,  and  they  were  subsequently  held  to 
have  no  right  by  appropriation  superior  to 
that  of  the  petitioner  in  this  case;  and  we 
held  in  the  subsequent  case  of  Grant  Realty 
Co.  v.  Ham,  Yearsley  &  Ryrle,  96  Wash.  616, 
165  Pac  495,  that  the  petitioner  had  proceed- 
ed in  good  faith  and  was  entitled  to  the  ap- 
propriation of  the  waters  and  to  condemn 
land  and  property  for  the  storage  and  diver- 
sion thereof.  We  there  held  that  so  long  as 
their  proceedings  were  in  good  faith  and  dili- 
gently prosecuted,  their  rights  related  back 
to  the  time  of  their  appropriation,  and  there- 
by they  acquired  prior,  superior,  and  exclu- 
sive rights  as  against  these  parties.  In  the 
face  of  what  we  have  adjudged  to  be  the 
prior  and  superior  rights  of  the  petitioner, 
these  claimants  have  proceeded  to  erect  stor- 
age and  diversion  works  which  we  must  hold 
they  did  at  their  own  peril.  While  It  is  true 
that  they  are  secondary  appropriators  or 
users,  their  works  may  be  of  no  value  what- 
ever to  prior  appropriators,  and  may  not  fit 
Into  their  project  at  all,  and  it  would  be  un- 
fair to  compel  the  respondent  to  pay  the 
cost  price  of  improvements  or  the  value  of 
water  alleged  to  be  stored  In  the  face  of  re- 
spondent's rights,  as  compensation  or  dam- 
ages, in  order  to  acquire  the  dam  site  for 


petitioner's  own  storage  and  diversion  works. 
Appellants  must  be  limited  to  the  market 
value  of  the  dam  site  which  Is  appropriated 
by  the  petitioner,  that  market  value  to  in- 
clude the  availability  of  the  site  by  reason  of 
its  surroundings  and  natural  advantages  and 
whatever  Improvements  may  add  to  its  fair 
market  value  for  any  and  all  purposes  at  the 
time  of  trial,  and  not  as  erected  for  the  bene- 
fit of  the  appellants  for  their  Irrigation 
works. 

[8,  §]  On  the  matter  of  re  taxing  the  costs, 
appellants  claim  witness  fees  for  A.  L.  Petti- 
grew,  who  is  one  of  the  appellants,  and  cer- 
tainly is  not  entitled  to  witness  fees.  They 
also  claim  witness  fees  for  R.  K.  Tiffany  and 
mileage  from  Yakima;  T.  A.  Noble  and  mileage 
from  Yakima;  W.  R.  Hill  and  mileage  from 
Seattle,  and  John  D.  Anderson  and  mileage 
from  East  Farms.  On  the  motion  to  retax 
costs  the  respondent  filed  an  affidavit  to  the 
effect  that  none  of  the  above-named  persons 
had  any  qualification  to  testify  as  to  the 
market  value  of  real  estate  sought  to  be  con- 
demned in  this  action,  or  of  other  real  estate 
in  the  vicinity  of  Moses  Lake,  nor  were  said 
parties  or  either  of  them  present  at  the  place 
of  trial  at  the  time  thereof  for  the  purpose  of 
testifying  as  to  such  values,  but  each  and  all 
of  them  were  called  for  the  purpose  of  testi- 
fying as  to  the  value  of  the  real  estate  as  a 
dam  site  In  connection  with  the  waters  of 
Moses  Lake,  and  as  to  the  value  of  the  dam 
then  standing  thereon  to  the  claimants,  and 
as  to  the  value  of  the  dam  site  and  dam  in 
connection  with  the  waters  of  Moses  Lake 
and  the  rights  of  the  petitioner  therein  and 
its  project  thereon.  All  of  these  matters  were 
denied  by  the  appellants  in  their  counter 
affidavit,  and  it  was  averred  that  these  wit- 
nesses were  qualified  to,  and  called  for  the 
purpose  of  testifying,  as  witnesses,  to  the 
market  value  of  the  premises,  taking  Into 
consideration  all  the  purposes  for  which  they 
were  adaptable,  and  which  would  go  to  make 
up  such  value  In  the  open  market  Such  be- 
ing the  state  of  the  record,  the  trial  court 
abused  its  discretion  in  disallowing  witness 
fees  in  regard  to  the  above-mentioned  wit- 
nesses, in  view  of  our  decision  herein,  even 
though,  because  of  the  manner  in  which  the 
case  was  tried,  they  did  not  testify.  Low  v. 
McDonald,  90  Wash.  122, 155  Pac.  748. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  instructions  to  the  trial 
court  to  proceed  in  conformity  with  this  de- 
cision. 

MITCHELL,  TOLMAN,  PARKER,  and 
MACKINTOSH,  JJ.,  concur. 

MOUNT,  J.  In  my  opinion  there  was  no 
error  in  the  trial.  The  judgment  should  be 
affirmed.  .  I  therefore  dissent 

MAIN  and  FULLERTON,  JJ,  concur. 
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BURKE  v.  WILSON  et  aL    (No.  15350.) 

(Supreme  Court  of  Washington.   June  30, 
1919.) 

1.  Assignments  <g=>78— Choseb  in  Actio  it- 
Rights  of  Assignee. 

In  the  absence  of  any  provision  to  the  con- 
trary, the  unqualified  assignment  of  a  chose  in 
action  vests  in  the  assignee  an  equitable  title 
to  all  such  securities  and  rights  as  are  incidental 
to  the  subject-matter  of  the  assignment. 

2.  Assignments  «=»121— Right  of  Assignee 
to  Sub. 

Where  an  assignment  was  made  by  one  part- 
ner to  a  third  person  of  a  right  of  action  against 
another  partner  after  dissolution  to  recover  pos- 
session of  property  given  as  security  under  a 
chattel  mortgage,  the  assignee  could  maintain 
the  action  notwithstanding  the  assignment  was 
made  for  the  sole  purpose  of  enabling  the  as- 
signee to  enforce  by  appropriate  action  the 
rights  possessed  and  assigned  by  the  assignor, 
notwithstanding  Rem.  Code  1915,  f  179,  in  view 
of  section  191. 

3.  Chattel  Mortgages  «=»172(1)— Right  to 
Replevin— Possession. 

The  rule  that  the  mortgagee  is  not  entitled 
to  possession  of  the  mortgaged  property  and 
cannot  therefore  recover  it  in  a  replevin  action 
applies  only  to  the  mortgagee  whose  rights  are 
secured  by  a  conventional  chattel  mortgage,  and 
not  to  a  mortgage  which  contemplates  the  actual 
transfer  of  possession  from  the  mortgagor  to  the 
mortgagee,  and  where  transfer  of  possession  has 
actually  been  made  to  be  held  as  security. 

4.  Appeal  and  Ehror  <g=>910— Review— Pre- 
sumptions—Demand. 

On  appeal  in  an  action  to  recover  possession 
of  property  held  as  security,  it  will  be  presumed, 
in  support  of  a  judgment  for  plaintiff  in  the 
absence  of  a  statement  of  facts,  that  such  a  de- 
fense was  made  as  would  make  a  demand  by 
plaintiff  or  his  assignor  wholly  unnecessary  un- 
der the  rule  that  where  defendant  claims  title 
and  right  of  possession  no  demand  is  necessary. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
J.  T.  Ronald,  Judge. 

Action  by  M.  Burke  against  B.  H.  Wilson 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Frank  E.  Hammond,  of  Seattle,  for  appel- 
lants. 

Philip  Tworoger,  of  Seattle,  for  respond- 
ent. 

PARKER,  J.  The  plaintiff,  Burke,  as  as- 
signee of  William  Bojezk,  commenced  this 
action  In  the  superior  court  for  King  coun- 
ty, seeking  recovery  of  possession  of  a  team 
of  horses,  a  spring  wagon,  and  a  set  of 
double  harness,  which  he  claims  to  be  en- 
titled to  the  possession  of  as  against  the  de- 
fendants, the  Wilsons  and  Chopek,  who  he 


claims  wrongfully  acquired  possession  there- 
of from  Bojezk,  and  which  possession  is 
wrongfully  withheld  by  them;  also  seeking 
In  the  alternative  a  money  judgment  against 
the  defendants  for  the  value  of  the  property. 
Trial  upon  the  merits  In  the  superior  court 
sitting  without  a  jury  resulted  In  findings 
and  judgment  In  favor  of  the  plaintiff  and 
against  the  defendants,  from  which  they 
have  appealed  to  this  court 

There  is  no  statement  of  facts  or  bill  of 
exceptions  In  the  record  before  us.  The 
facts  may  be  summarized  from  the  trial 
court's  findings  as  follows:  On  and  prior  to 
July  11,  1918,  Bojezk  and  Chopek  were  part- 
ners in  business,  and  as  such  were  the  own- 
ers of  the  property  In  question.  On  that 
day  they  mutually  dissolved  their  partner- 
ship, and  in  the  settlement  of  their  part- 
nership affairs  made  an  agreement  touching 
the  disposition  of  this  property,  as  evidenced 
by  two  written  Instruments  then  executed 
and  to  which  both  were  parties.  One  of  the 
Instruments  was  a  plain  bill  of  sale  executed 
by  Chopek,  purporting  upon  its  face  to  be 
an  absolute  conveyance  of  this  property  to 
Bojezk.  The  other  instrument,  executed  at 
the  same  time  and  as  a  part  of  the  same 
transaction,  In  so  far  as  we  need  notice  Its 
terms,  reads  as  follows:  . 

"This  agreement  made  this  11th  day  of  July, 
1918,  by  and  between  William  Bojezk  and  Wil- 
liam Chopek,  witnesseth:  Said  William  Chopek 
has  this  day  executed  and  delivered  to  said 
William  Bojezk  a  bill  of  sale  on  the  following 
described  property,  to  wit:  [description].  It  is 
hereby  agreed  by  and  between  the  parties  hereto 
that  the  said  William  Bojezk  will  at  his  con- 
venience sell  the  property  and  out  of  the  pro- 
ceeds of  the  said  sale  of  property  after  deduct- 
ing the  sum  of  $273  and  any  charges  or  ex- 
penses that  be  may  be  put  to  by  reason  of  said 
sale,  pay  to  William  Chopek  any  sum  that  he 
may  realize  over  the  sum  of  $273  and  such 
additional  charges  and  expenses  that  he  may  be 
put  to  by  reason  of  having  custody  of  the  said 
property." 

Immediately  after  the  execution  of  these 
Instruments,  they  went  to  the  stable  where 
the  property  was  being  kept,  when  It  was 
there  delivered  into  the  possession  of  Bo- 
jezk, who  then  paid  the  charges  existing 
against  It  for  feed  and  care.  On  the  fol- 
lowing day,  July  12,  1918,  Chopek,  without 
the  knowledge  or  consent  of  Bojezk,  removed 
the  property  from  where  It  had  been  kept 
and  was  left  by  Bojezk,  taking  It  to  and 
placing  It  In  a  stable  kept  by  Wilson.  Soon 
thereafter  Bojezk,  through  his  attorney, 
made  a  demand  upon  Wilson  for  the  pos- 
session of  the  property,  which  demand  Wil- 
son refused  to  comply  with.  At  that  time 
the  property  "was  In  the  actual  possession 
of  the  said  Wilson,  and  In  the  constructive 
possession  of  the  said  Chopek."  Thereafter, 
on  July  16,  1918,  Bojezk  executed  and  de- 


>For  other  cases  nee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


Wash.) 


BURKE  v.  WILSON 
(181  P.) 


905 


livered  to  Burke  an  Instalment  In  writing  as 

follows: 

"In  consideration  of  one  dollar  and  other  val- 
uable considerations,  I  hereby  assign  to  M. 
Burke,  all  my  right,  title  and  interest,  in  and  to 
right  of  action  I  have  against  E.  H.  Wilson 
and  Jane  Doe  Wilson,  his  wife,  and  Win. 
Chopek,  growing  out  of  their  conversion  of  cer- 
tain personal  property  belonging  to  me,  to  wit: 
[description].  And  I  hereby  authorize  the  said 
M.  Burke  to  bring  action  to  recover  either  the 
said  property,  or  the  value  thereof." 

This  assignment  was  executed  merely  for 
the  purpose  of  permitting  Burke  to  bring 
this  action:  Bojezk  retaining  title  to  the 
rights  assigned,  as  between  him  and  Burke. 
The  court  found  the  value  of  the  property  to 
be  $360.  No  demand  was  ever  made  in  be- 
half of  Bojezk  or  Burke  upon  either  Wil- 
son or  Chopek  for  possession  of  the  property, 
other  than  the  demand  made  by  Bojezk  up- 
on Wilson  above  noticed.  The  property  re- 
mained in  the  possession  of  Wilson  and  Cho- 
pek, Burke  not  having  sought  to  acquire 
possession  thereof  by  writ  of  replevin  pend- 
ing the  action.  The  judgment  Is  in  favor  of 
Burke  for  the  possession  of  the  property,  or 
upon  failure  of  the  Wilsons  and  Chopek  to 
deliver  the  same  to  Burke,  for  a  money  Judg- 
ment against  them  In  favor  of  Burke  for 
the  sum  of  1273,  that  being,  as  the  trial 
court  found,  the  value  of  Burke's  Interest  In 
the  property,  as  assignee  of  Bojezk. 

The  principal  contention  here  made  In  be- 
half of  appellants,  the  Wilsons  and  Chopek, 
seems  to  be  that  an  action  of  this  nature, 
that  is,  an  action  to  recover  the  property, 
or  in  the  alternative,  Its  value,  cannot  be 
maintained  by  Burke  upon  this  assignment, 
since  It  was  made  solely  for  the  purpose  of 
enabling  Burke  to  maintain  the  action,  and 
not,  as  between  Bojezk  and  Burke,  to  divest 
Bojezk  .of  his  interest  In  the  property  and 
the  proceeds  of  its  sale  when  made  in  pursu- 
ance of  his  contract  with  Chopek.  Counsel 
invokes  section  179,  Bern.  Code,  providing 
that: 

"Every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  is  other- 
wise provided  by  law" 

— and  argue  that  section  101,  Rem.  Code, 
does  not  provide  otherwise  with  reference  to 
an  action  of  this  nature  by  an  assignee  who 
has  become  such  for  the  sole  purpose  of  su- 
ing upon  the  chose  in  action  assigned.  That 
section,  so  far  as  we  need  here  notice  its 
terms,  reads  as  follows: 

"Any  assignee  or  assignees  of  any  judgment 
bond,  specialty,  book  account,  or  other  chose  in 
action,  for  the  payment  of  money,  by  assign- 
ment in  writing,  signed  by  the  person  authorized 
to  make  the  same,  may,  by  virtue  of  such  as- 
signment, sue  and  maintain  an  action  or  actions 
in  his  or  her  name,  against  the  obligor  or 
obligors,  debtor  or  debtors,  therein'  named,  not-* 


withstanding  the  assignor  may  have  an  interest 
in  the  thing  assigned.  •  •  • n 

[1]  The  trial  court  concluded  and  proceed- 
ed upon  the  theory  that  the  bill  of  sale  and 
agreement  made  at  the  same  time  and  as  a 
part  of  the  same  transaction  on  July  11, 
1918,  to  which  Bojezk  and  Chopek  were  par- 
ties, became  in  effect  a  chattel  mortgage, 
with  the  right  of  possession  of  the  property 
in  Bojezk  to  secure  to  him  the  payment  of 
the  $273  agreed  by  the  parties  as  due  him 
upon  the  settlement  of  their  partnership  af- 
fairs. Counsel  upon  both  sides  of  this  case 
proceed  upon  the  same  theory,  as  we  under- 
stand them.  And  we  may  therefore  safely 
do  likewise,  so  far  as  our  present  Inquiry  Is 
concerned.  It  seems  to  us  that  what  was 
assigned  by  Bojezk  to  Burke  was  primarily 
the  right  of  action  which  Bojezk  possessed 
as  against  the  Wilsons  and  Chopek  for  the 
recovery  of  the  $273,  to  secure  which  the 
property  was  mortgaged  to  him,  accompanied 
by  his  actual  possession  thereof  at  the  time 
it  was  taken  from  him  and  retained  by  Wil- 
son and  Chopek.  This  was  a  "chose  in  ac- 
tion for  the  payment  of  money."  That  Burke 
could,  under  section  191  above  quoted,  main- 
tain an  action  to  recover  this  sum  from 
Wilson  and  Chopek,  by  virtue  of  the  assign- 
ment from  Bojezk,  seems  to  be  conceded; 
but  it  is  argued  that  Burke  could  not  main- 
tain, under  the  assignment,  a  recovery  of 
the  property,  because  a  right  thereto  such 
as  is  here  Involved  is  not  a  chose  in  action 
for  the  recovery  of  money.  We  may  con- 
cede for  argument's  sake  that  this  conten- 
tion would  have  some  reasonable  basis  to 
rest  upon  if  Burke  as  Bojezk's  assignee  were 
seeking  recovery  of  the  property  under  a 
claim  of  absolute  ownership  instead  of  as 
security  for  the  payment  of  the  $273  for 
which  the  mortgage  and  possession  of  the 
property  was  given  as  security.  But  It  has 
become  well-settled  law  that — 

"In  the  absence  of  any  provision  to  the  con- 
trary, the  unqualified  assignment  of  a  chose  in 
action  vests  in  the  assignee  an  equitable  title 
to  all  such  securities  and  rights  as  are  inciden- 
tal to  the  subject-matter  of  the  assignment."  2 
R.  C.  L.  p.  633;  National  Bank  of  Commerce 
v.  Lock,  17  Wash.  528,  50  Pac.  478,  61  Am. 
St  Rep.  923;  Munson  v.  Exchange  National 
Bank,  19  Wash.  125,  52  Pac.  1011;  Lewis  v. 
Third  St,  etc.,  R.  Co.,  26  Wash.  28,  66  Pac. 
150. 

[2]  We  think  It  follows  that  Burke  can 
maintain  an  action  for  the  recovery  of  the 
property  from  Wilson  and  Chopek,  seeking 
an  alternative  money  judgment  In  the  same 
action,  notwithstanding  the  assignment  was 
made  for  the  sole  purpose  of  enabling  Burke 
to  enforce  by  appropriate  action  the  rights 
possessed  and  assigned  by  Bojezk.  Our  re- 
cent decisions  in  Olsen  v.  Hagen,  102  Wash. 
321, 172  Pac.  1173,  and  Dyer  v.  Title  Guaran- 
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ty  &  Surety  Co.,  179  Pac.  834,  are  In  harmony 
with  this  conclusion. 

[3]  Contention  Is  made  that  Burke's  only 
remedy  Is  by  an  action  for  damages  against 
Wilson  and  Chopek,  or  by  an  action  seeking 
the  foreclosure  of  the  mortgage,  and  that 
only  by  the  latter  can  Wilson  and  Chopek 
be  deprived  of  the  possession  of  the  proper- 
ty. Counsel  for  appellants  Invoke  the  gen- 
eral rule  as  announced  In  Silsby  v.  Aldrldge, 
1  Wash.  117,  23  Pac.  836,  and  Kerron  v. 
North  Pacific,  etc.,  Co.,  1  Wash.  241,  24  Pac. 
445,  which  is,  in  substance,  that  a  mortgagee 
is  not  entitled  to  the  possession  of  the  mort- 
gaged property,  and  therefore  cannot  recov- 
er it  in  a  replevin  action.  This  rule  applies 
only  to  a  mortgagee  whose  rights  are  secured 
by  a  conventional  chattel  mortgage,  which 
leaves  the  possession  of  the  property  with 
its  owner  the  mortgagor.  It  has  no  appli- 
cation to  a  mortgage  which  contemplates  the 
actual  transfer  of  the  possession  of  the 
property  from  the  mortgagor  to  the  mort- 
gagee and  transfer  of  possession  has  ac- 
tually been  made,  to  be  held  as  security 
Here  we  have  such  a  mortgage,  accompanied 
by'  the  actual  transfer  of  the  possession  of 
the  mortgaged  property  by  the  mortgagor  to 
the  mortgagee.  Under  such  circumstances, 
the  mortgagee  may  maintain  the  action  of 
replevin  to  recover  possession  of  the  property 
when  it  is  wrongfully  taken  and  withheld 
from  him.  It  was  so  held  in  Marsh  v.  Wade, 
1  Wash.  538,  20.  Pac.  578. 

[4]  Contention  is  made  that  Burke  should 
not  be  permitted  to  recover  in  this  action 
because  there  was  no  sufficient  demand  made 
by  Bojezk  or  Burke  for  the  possession  of 
the  property  prior  to  the  bringing  of  the 
action.  It  may  be  that  the  trial  court's 
findings  show  such  a  state  of  facts  touching 
the  question  of  a  demand  of  possession  prior 
to  the  bringing  of  the  action  as  would,  un- 
der some  circumstances,  defeat  Burke's  right 
of  recovery.  But  as  already  noticed,  we 
have  no  statement  of  facts  advising  us  as 
to  what  occurred  during  the  course  of  the 
trial,  and  we  find  nothing  in  the  record  show- 
ing but  what  Wilson  and  Chopek  defended 
upon  the  theory  that  they  were  the  owners 
of  the  property,  and  as  such  could  not  be 
required  under  any  circumstances  to  surren- 
der its  possession  to  either  Bojezk  or  Burke. 
Hence  we  must  presume  in  support  of  the 
judgment  that  such  defense  was  made  as 
would  make  a  demand  by  Bojezk  or  Burke 
wholly  unnecessary  to  the  maintenance  of 
the  action,  under  the  rule  that— 

"Where  in  replevin  defendant  claims  title  to 
the  property  and  the  right  of  possession  incident 
thereto,  no  demand  by  plaintiff  is  necessary." 
34  Cyc.  1409. 

Some  other  contentions  are  made  In  be- 
half of  appellants;   but  we  are  convinced 


that  they  do  not  call  for  a  reversal  of  the 
trial  court's  judgment,  or  for  further  dis- 
cussion, especially  in  the  absence  of  a  state- 
ment of  facts  in  the  record. 
The  judgment  is  affirmed. 

HOLCOMB,  C.  3:,  and  FULLERTON  and 
MOUNT,  JJ.,  concur. 


(107  Wash.  26$) 
LOGAN  v.  NEW  YORK  LIFE  INS.  CO. 
(No.  15008.) 

(Supreme  Court  of  Washington.  May  31, 1919.) 

1.  Insurance  <g=>  136(4) — Life  Insurance— 
Validity  or  Policy — Delivery  While  In- 
sured in  Good  Health. 

Where  insured  was  not  in  good  health  at  the 
time  the  policy  was  delivered  to  him,  and  the 
contract  provided  that  the  policy  should  be  void 
unless  delivered  to  insured  in  his  lifetime  and 
while  in  good  health,  the  policy  did  not  take  ef- 
fect 

2.  Insurance  <9=>  136(4)— Lot  Policy— Con- 
dition Requiring  Good  Health  at  De- 
livery—"Warranty"  ob  "Statement." 

The  condition  that  a  life  insurance  policy 
shall  not  take  effect  unless  delivered  to  and 
received  by  insured  in  his  lifetime  and  while  in 
good  health  is  not  a  warranty  or  statement 
within  the  meaning  of  Rem.  Code  1915,  §§ 
6059—34,  6059—184,  relating  to  representa- 
tions or  warranties  in  negotiating  a  policy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  State- 
ment; Warranty.] 

3.  Insurance  646(1)— Action  on  Life 
Insurance  Policy— Requirement  of  Good 
Health  upon  Delivery  —  Burden  or 
Proof. 

When  a  life  insurance  policy  has  been  de- 
livered and  the  first  premium  paid,  the  burden 
of  proof  is  upon  the  defendant  insurance  com- 
pany to  show  that  the  policy  was  delivered 
while  the  insured  was  not  in  good  health,  and 
for  that  reason  the  contract  did  not  become  ef- 
fective. 

Parker,  Holcomb,  Fullerton,  and  Tolman,  J  J, 
dissenting. 

En  Banc 

Appeal  from  Superior  Court,  Grays  Har- 
bor County;  BeifSheeks,  Judge. 

Action  by  Nellie  M.  (known  as  Daisy)  Lo- 
gan against  the  New  York  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  order- 
ed dismissed. 

John  C.  Hogan  and  A.  Emerson  Cross, 
both  of  Aberdeen,  for  appellant 

Lee  &  Kimball,  of  Spokane,  and  Bridges 
&  Bruener,  of  Aberdeen,  for  respondent 


«=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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MOUNT,  J.  This  action  was  brought  up- 
on a  policy  of  life  insurance  issued  by  the 
defendant  upon  the  life  of  Allen  Mitchel 
Logan.  The  plaintiff  was  named  as  the  ben- 
eficiary therein.  The  complaint  alleged,  in 
substance,  that  the  policy  was  delivered  to 
the  insured  on  July  28,  1916;  that  the  first 
premium  was  paid;  that  the  Insured  died 
on  August  6, 1916;  that  proofs  of  death  were 
furnished  In  accordance  with  the  terms  of 
the  policy;  and  that  the  defendant  refused 
to  pay.  The  answer  of  the  defendant  ad- 
mitted the  issuance  and  delivery  of  the  pol- 
icy, and  that  the  premium  was  paid;  that 
the  Insured  died  as  alleged,  but  denied  any 
liability  by  reason  of  the  alleged  fact  that 
the  Insured  was  not  in  good  health  at  the 
time  the  policy  was  delivered,  and  that  the 
policy  was  obtained  upon  false  and  fraudu- 
lent representations.  Upon  these  issues  the 
case  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  the  full  amount  of  the  policy.  At 
the  close  of  the  evidence  the  defendant  mov- 
ed for  a  directed  verdict,  which  motion  was 
denied.  After  verdict  the  defendant  moved 
for  judgment  notwithstanding  the  verdict, 
which  motion  was  also  denied,  and  Judg- 
ment was  entered  in  favor  of  the  plaintiff  for 
$5,000,  the  amount  of  the  policy.  The  de- 
fendant has  appealed  from  that  judgment 

[1]  Upon  the  trial  of  the  case  It  appeared, 
without  dispute,  that  the  insured,  during  his 
lifetime,  on  the  27th  day  of  June,  1916, 
made  an  application  for  the  policy  sued  upon. 
This  application  contained  the  following 
clause: 

"I  agree  as  follows:  1.  That  the  insurance 
hereby  applied  for  shall  not  take  effect  unless 
the  first  premium  is  paid  and  the  policy  is  de- 
livered to  and  received  by  me  during  my  life- 
time and  good  health,  and  that  unless  other- 
wise agreed  in  writing,  the  policy  shall  then  re- 
late back  to  and  take  effect  as  of  the  date  of 
this  application.   •    *   * " 

It  was  stated  In  the  application  that  the 
insured  desired  the  policy  to  date  from  July 
25,  1916.  Thereafter  the  insured  was  ex- 
amined by  a  physician,  the  report  of  the 
physician  was  sent  to  the  Insurance  com- 
pany, and  the  policy  was  Issued.  It  was  de- 
livered to  the  insured  on  the  28th  day  of 
July,  1916,  and  the  first  premium  was  paid 
at  that  time.  The  insured  died  suddenly, 
from  a  tumor  of  the  brain,  on  Augnst  6, 
1916,  nine  days  after  the  delivery  of  the 
policy.  It  is  shown,  without  dispute,  that 
after  the  application  was  made  for  the  pol- 
icy, but  before  the  policy  was  delivered,  the 
insured  had  several  spells  of  illness,  one 
on  June  22d,  another  on  July  3d,  and  an- 
other on  July  17th;  that  upon  these  occa- 
sions he  suffered  from  severe  headache, 
nausea,  chills,  and  poor  heart  action;  and 
that  nine  days  after  the  policy  was  deliv- 
ered he  had  another  of  these  spells,  from 
which  he  died.   Upon  a  post  mortem  ezam- 
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inatlon  it  was  found  that  he  died  from  a 
tumor  of  the  hypophysis.  Upon  the  trial  of 
the  case  four  doctors  qualified  as  experts 
and  testified,  in  substance,  that  this  disease 
was  of  slow  growth,  running  over  months  or 
years,  and  that  symptoms  of  the  disease 
were  such  as  the  insured  had  manifested  pri- 
or to  the  delivery  of  the  policy  in  question. 
There  was  no  evidence  in  the  record  that 
this  disease  which  resulted  in  the  death  of 
the  insured  could  have  originated  within  the 
period  between  the  date  the  policy  was  de- 
livered and  the  date  of  the  insured's  death. 
All  the  evidence  is  to  the  effect  that  the  dis- 
ease could  not  have  originated  within  that 
time. 

Upon  this  state  of  facts  we  are  satisfied 
that  it  was  the  duty  of  the  court  to  have  di- 
rected a  judgment  of  dismissal  at  the  close 
of  the  evidence.  The  rule  is  stated  in  14  R. 
C.  L.  p.  900,  at  section  78,  as  follows: 

"Where  a  completed  contract  of  life  insur- 
ance exists  it  is  immaterial  that  the  insured 
was  not  in  good  health  at  the  time  of  the  de- 
livery of  the  policy  evidencing  the  contract 
However,  applications  for  policies  of  life  in- 
surance, as  well  as  policies,  frequently  provide 
that  the  policy  shall  not  take  effect  unless  it  is 
delivered  to  the  insured  and  the  first  premium 
paid  while  he  is  in  good  health,  and  such  a 
provision  is  valid  and  enforceable,  and  it  is 
immaterial  that  the  condition  of  the  insured  has 
not  changed  since  his  application  was  made,  or 
that  the  insured  was  ignorant  of  his  condition." 

The  text  is  well  supported  by  footnotes. 

Murphy  v.  Metropolitan  Life  Ins.  Co.,  106 
Minn.  112,  118  N.  W.  355,  was  a  case  where 
a  policy  was  Issued  on  May  7,  1906.  On 
April  23d  a  physician  had  examined  the 
insured  and  found  a  swelling  of  the  knee. 
He  treated  the  Insured  up  to  June  7th,  when 
the  knee  was  placed  In  a  cast.  In  August 
the  knee  was  operated  upon  for  malignant 
tumor,  from  which  the  insured  died.  The 
policy  contained  a  clause  like  the  one  In 
question.  The  court  there  said: 

"It  is  clear  from  the  language  of  the  policy 
that  the  defendant's  promise  of  insurance  was 
not  absolute,  but  conditional,  and  that  the  ex- 
istence of  life  and  sound  health  in  the  insured 
on  the  date  of  the  policy  is  the  condition  upon 
which  the  promise  is  made.  It  is  the  fact  of 
the  sound  health  of  the  insured  which  deter- 
mines the  liability  of  the  defendant,  not  his 
apparent  health,  or  his  or  any  one's  opinion  or 
belief  that  he  was  in  sound  health.  Therefore, 
if  the  insured  was  not  in  fact  in  sound  health 
on  the  date  of  the  policy,  the  defendant  is  not 
liable  unless  it  has  waived  the  defense.  *  •  * 
The  term  'sound  health,'  as  it  is  used  in  this 
policy,  does  not  mean  perfect  health,  but  an 
absence  of  any  disease  that  has  a  direct  tenden- 
cy to  shorten  life." 

In  Paine  v.  Pacific  Mut  life  Ins.  Co.,  51 
Fed.  689,  2  C  C  A.  459,  the  court  said: 

"Conceding  that  the  application  was  accept- 
ed on  June  7,  1890,  by  the  defendant,  it  ex' 
pressly  provided  that  the  contract  of  insurance 
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should  take  effect  and  be  In  force  only  npon 
Compliance  with  three  conditions  precedent, 
viz.  that  a  policy  should  be  delivered,  that  it 
should  be  delivered  during  the  life  and  good 
health  of  the  applicant,  and  that  the  premium 
should  be  paid  when  the  policy  was  delivered. 
These  conditions  were  never  complied  with. 
The  vital,  indispensable  condition  was  that  the 
policy  should  be  delivered  and  take  effect  dur- 
ing the  life  and  good  health  of  the  applicant; 
but  that  life  had  ended,  that  applicant  was  no 
more,  and  that  condition  could  never  be  com- 
plied with,  and  therefore  the  contract  could 
never  take  effect" 

In  Metropolitan  Life  Ins.  Co.  v.  Howie,  62 
Ohio  St  204,  66  N.  E.  908,  the  court  said: 

"The  condition  in  the  policy  is  that  there 
shall  be  no  obligation  assumed  by  the  company, 
unless  upon  the  date  of  the  policy  the  insured, 
the  wife,  shall  be  alive  and  in  sound  health. 
The  matter  of  life  and  sound  health  is  not  made 
to  depend  upon  her  knowledge  thereof,  but 
upon  the  fact  itself.  She  might  be  dead  and 
not  be  conscious  of  it,  and  she  might  be  ii»  un- 
sound health  and  not  know  it  but  either  would 
«like  defeat  a  recovery." 

In  Gallant  t.  Metropolitan  Life  Ins.  Co., 
167  Mass.  79,  44  N.  E.  1078,  the  court  said: 

"The  company  made  its  own  contract  a  part 
of  which  was  that  no  obligation  was  assumed 
by  the  company  unless,  at  the  time  when  the 
policy  was  issued,  the  insured  'was  alive  and 
in  sound  health.'  If,  in  fact  the  insured  at 
that  time  was  not  in  sound  health,  the  defend- 
ant is  not  liable  on  the  policy,  and  this  fact 
can  be -shown  by  any  competent  evidence." 

In  Metropolitan  life  Ins  Co.  v.  Willis, 
37  Ind.  App.  48,  76  N.  E.  560,  the  court  said: 

'The  policy  recites  that  it  is  issued  upon 
the  written  application  of  the  insured,  and  that 
no  obligation  is  assumed,  unless,  on  the  date 
the  policy  is  delivered,  'the  insured  is  alive 
and  in  sound  health.'  The  evidence  shows  con- 
clusively that  he  was  not  in  'sound  health' 
when  the  policy  was  delivered.  It  is  unneces- 
sary to  cite  authorities  in  support  of  the  prop- 
osition that  an  insurance  company  has  the  right 
to  make  such  conditions  a  part  of  its  contract 
of  insurance.  These  undisputed  facts  establish 
such  a  breach  of  the  contract  as  to  relieve  ap- 
pellant of  liability." 

In  Yount  v.  Prudential  Life  Ins.  Co.  (Mo. 
App.)  179  S.  W.  749,  the  court  said: 

"No  contract  could  come  into  existence  un- 
til his  proposal  had  been  accepted  upon  the 
terms  required,  and  notice  of  such  acceptance 
conveyed  to  him.  *  •  *.  Clearly  a  deliv- 
ery of  the  policy  to  the  applicant  during  his 
lifetime  and  while  he  was  in  good  health  was 
required  before  the  things  done  by  the  parties 
could  ripen  into  a  contract  It  was  a  condition 
precedent  to  a  completion  of  the  contract" 

And  in  Gallop  v.  Royal  Neighbors  of  Amer- 
ica, 167  Mo.  App.  85,  150  S.  W.  1118,  the 
court  said: 

"Parties  to  a  contract  of  insurance  have  the 
undoubted  right  to  agree  on  the  terms  of  their 


contract  and  to  declare  when  and  under  what 
conditions  the  contract  shall  go  into  effect. 

*  *  *  And  where  the  parties  agree  in  the 
application  that  the  contract  of  Indemnity  shall 
not  take  effect  until  the  delivery  of  the  policy 
at  a  certain  time  and  under  certain  specified 
conditions,  such  agreement  will  be  enforced  if 
it  is  one  the  parties,  lawfully  could  make. 

*  •  *  The  physical'  state  the  contract  was 
intended  to  have  existent  at  the  time  it  became 
effective  as  a  contract  of  indemnity  was  in 
the  nature  of  a  condition  precedent  •  *  • 
And  since  that  condition  had  failed  before  the 
delivery  of  the  certificate,  it  must  follow  that 
the  contract  at  no  time  came  into  being." 

Numerous  other  cases  to  the  same  effect 
might  be  cited.  The  parties  to  this  contract 
agreed  that  it  should  not  take  effect  unless 
the  first  premium  was  paid  and  the  policy 
delivered  to  and  received  by  the  Insured  in 
his  lifetime  and  good  health.  It  is  proven 
conclusively  that  at  the  time  the  policy  was 
delivered  the  insured  was  not  In  good  health. 
He  died  nine  days  afterwards  from  a  disease 
which  the  evidence  shows  had  existed  for 
months,  or  probably  yean,  before  the  deliv- 
ery of  the  policy.  It  is  true  the  applicant 
was  unconscious  of  the  fact  that  he  was  ail- 
ing from  that  disease;  and  for  that  reason, 
no  doubt,  he  agreed  that  the  policy  should 
not  take  effect  until  it  was  delivered  to  him 
in  his  lifetime  and  good  health.  The  jury 
in  this  case,  upon  special  interrogatory  sub- 
mitted to  them,  answered  that  the  insured 
was  In  good  health  at  the  time  the  policy  was 
delivered.  But  there  Is  no  evidence  In  the 
record  to  support  this  finding.  In  fact  the 
entire  evidence  Is  to  the  effect  that  the  In- 
sured was  ailing  before  the  policy  was  deliv- 
ered; that  the  symptoms  which  he  had  be- 
fore the  policy  was  delivered  were  the  symp- 
toms of  tumor  of  the  brain.  While  the  phy- 
sicians who  attended  him  upon  these  differ- 
ent occasions  were  unable  to  diagnose  the 
case  as  tumor  of  the  brain,  it  was  discovered 
upon  his  death  that  this  was  the  cause  of 
his  death.  There  was  no  evidence,  and  none 
can  reasonably  be  anticipated,  that  the  dis- 
ease from  which  the  Insured  died  was  one 
which  was,  or  might  have  been,  contracted 
after  the  delivery  of  the  policy.  Since  there 
was  no  evidence  at  all  to  support  the  finding 
of  the  jury,  it  follows  that  the  finding  is  of 
no  force.  This  was  the  vital  question  in  the 
case,  and  when  the  evidence  altogether  show- 
ed that  the  Insured  was  not  in  good  health 
at  the  time  the  policy  was  delivered  to  him, 
the  policy  did  not  take  effect  according  to 
the  contract  and  according  to  the  great 
weight  of  authority,  a  part  of  which  we  have 
hereinbefore  cited. 

[2,  3]  The  respondent  contends  that  this 
policy  is  governed  by  the  provisions  of  the 
following  sections  of  Rem.  Code: 

Section  6059—34.  "No  oral  or  written  misrep- 
resentation or  warranty  made  in  the  negotiation 
of  a  contract  or  policy  of  insurance,  by  the  as- 
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Bured  or  In  his  behalf,  shall  be  deemed  mate- 
rial or  defeat  or  avoid  the  policy  or  prevent  it 
attaching,  unless  such  misrepresentation  or 
warranty  is  made  with  the  intent  to  deceive. 
If  any  breach  of  a  warranty  or  condition  in 
any  contract  or  policy  of  insurance  shall  oc- 
cur prior  to  a  loss  under  such  policy,  such 
breach  shall  not  avoid  the  policy  nor  avail  the 
insurer  to  avoid  liability,  unless  such  breach 
shall  exist  at  the  time  of  such  loss  under  such 
contract  or  policy." 

Section  6059-184.  "No  life  insurance  policy 
*  •  *  shall  be  issued  or  delivered  *  •  • 
unless  it  contains:    *    *  * 

"(3)  A  provision  that  the  policy  and  the  ap- 
plication therefor  shall  constitute  the  entire 
contract  between  the  parties  and  that  all  state- 
ments made  by  the  insured  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties." 

These  provisions  of  the  Code  apply  to  rep- 
resentations by  the  insured  as  inducements 
or  upon  his  qualifications  in  his  examination 
for  the  insurance,  and  we  have  so  held  in  a 
number  of  cases.  See  Hoeland  v.  Western 
Union  Life  Ins.  Co.,  58  Wash,  100,  107  Pac 
866;  Woods  v.  Insurance  Co.  of  Pennsylva- 
nia, 82  Wash.  663,  144  Pac  650;  Quinn  v. 
Mutual  Life  Ins.  Co.,  91  Wash.  543,  158  Pac 
82;  Brigham  v.  Mutual  Life  Ins.  Co.,  95 
Wash.  196,  163  Pac.  380;  Goertz  v.  Conti- 
nental Life  Ins.  &  In  v.  Co.,  95  Wash.  358,  163 
Pac.  938;  Bamat  v.  California  Ins.  Co.,  95 
Wash.  571, 164  Pac  219 ;  Askey  v.  New  York 
life  Ins.  Co.,  102  Wash.  27,  172  Pac  887,  L. 
B.  A.  1918F,  267. 

In  all  these  cases  we  had  under  considera- 
tion representations  and  statements  made  in 
order  to  obtain  the  insurance.  The  condi- 
tion that  the  policy  shall  not  take  effect  un- 
less it  is  delivered  and  received  by  the  in- 
sured in  his  lifetime  and  good  health  is  not 
a  warranty  or  statement  within  the  meaning 
of  the  statute.  Respondent  apparently  con- 
cedes that  if  the  insurance  company,  before 
delivery  of  the  policy,  had  discovered  the  fact 
that  the  insured  was  in  bad  health  the  com- 
pany might  then  have  refused  to  deliver  the 
policy.  Respondent  also  apparently  con- 
cedes that  if  the  insured  had  refused  to  pay 
the  premium  upon  the  policy  when  it  was 
offered  for  delivery,  then  the  company  might 
have  refused  to  deliver  the  policy  and  the 
contract  would  not  take  effect.  There  were 
three  conditions  here  which  were  made  pre- 
cedent to  the  contract  becoming  effective: 
First,  the  payment  of  the  premium ;  second, 
the  delivery  of  the  policy;  and,  third,  the 
delivery  during  the  lifetime  and  good  health 
of  the  insured.  All  these  conditions  must 
concur  before  the  contract  of  insurance  be- 
came effective.  If  the  payment  of  the  premi- 
um hi  a  condition  precedent,  the  delivery  of 
the  policy  during  good  health  is  likewise  a 
condition  precedent.  It  is  Idle  to  say  that 
where  two  or  three  conditions  are  named 
in  the  same  clause,  in  exactly  the  same  way, 
one  of  them  is  a  condition  precedent  and  the 


others  not  While  there  are  authorities  to 
the  effect  that  the  burden  is  upon  the  re- 
spondent to  prove  that  the  policy  was  de- 
livered while  the  insured  was  in  good  health, 
we  think  the  better  rule  is  that  when  the 
policy  has  been  delivered  and  the  first  premi- 
um paid  the  burden  of  proof  is  upon  the  in- 
surance company  to  show  that  the  policy  was 
delivered  while  the  insured  was  not  in  good 
health,  and  for  that  reason  the  contract  did 
not  become  effective.  In  this  case  the  appel- 
lant maintained  that  burden,  because  it  was 
clearly  shown,  without  any  dispute,  that  the 
Insured  died  nine  days  after  the  policy  was 
delivered;  that  the  insured  was  suffering 
from  symptoms  which  indicated  a  tumor  of 
the  brain  prior  to  the  delivery  of  the  policy ; 
and  that  a  disease  of  this  kind  does  not  ap- 
pear except  through  months  or  years  of 
growth.  So  there  can  be  no  escape  from  the 
conclusion  that  the  evidence  shows  beyond 
doubt  that  the  Insured  was  suffering  from 
a  tumor  of  the  brain  at  the  time  the  policy 
was  delivered  to  him,  and  that  he  died  there- 
from. There  Is  no  escape  from  the  conclu- 
sion that  the  policy  never  took  effect  by  rea- 
son of  the  agreement  between  the  insured 
and  the  insurance  company  that  it  should 
not  take  effect  unless  delivered  to  the  insur- 
ed In  his  lifetime  and  good  health. 

We  conclude,  therefore,  that  the  contract 
for  life  insurance  was  not  completed,  and 
the  policy  never  became  effective. 

It  is  unnecessary  to  consider  other  ques- 
tions presented. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  ordered  dismissed. 

CHADWICK,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  MITCHELL,  JJ.,  concur. 

PARKER,  J.  (dissenting).  I  cannot  see  my 
way  clear  to  concur  in  the  reversal  of  the 
judgment  of  the  trial  court.  I  see  nothing 
involved  in  this  case  other  than  the  question 
of  fact  as  to  whether  the  deceased  was  in 
good  health  at  the  time  of  the  delivery  of 
the  policy,  as  to  which  question  the  burden 
of  proof,  as  conceded  in  the  majority  opin- 
ion, rested  upon  the  insurance  company.  The 
deciding  of  this  case  upon  the  merits  by  the 
court  in  favor  of  the  insurance  company  is 
not  deciding  that  there  was  no  evidence  to 
support  the  finding  of  the  jury  that  the  de- 
ceased was  in  good  health  at  the  time  the 
policy  was  delivered ;  but  it  is  deciding  as  a 
matter  of  law  that  it  has  been  affirmatively 
conclusively  proven  that  he  was  not  then  in 
good  health.  To  my  mind  the  two  or  three 
sick  spells  of  the  deceased  occurring  a  short 
time  before  the  delivery  of  the  policy,  and 
the  (incontroverted  testimony  of  the  expert 
witnesses  that  in  their  opinion  the  deceased 
was  not  in  good  health  at  the  time  of  the  de- 
livery of  the  policy,  is  not  conclusive  upon 
that  question  of  fact,  in  the  sense  that  the 
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court  Is,  upon  such  a  showing,  authorized  to 
decide  It  In  favor  of  the  Insurance  company 
as  a  matter  of  law,  contrary  to  the  Jury's 
finding.  The  Jury  may  have  believed  that 
the  deceased  was  In  good  health  at  the  time 
of  the  delivery  of  the  policy,  notwithstand- 
ing a  short  time  prior  thereto  he  had  two  or 
three  sick  spells.  The  Jury  may  have  also 
believed  that  the  testimony  of  the  expert 
opinion  witnesses  was  not  such  as  to  compel 
a  finding  that  the  deceased  was  not  in  good 
health  at  the  time  of  the  delivery  of  the  pol- 
icy. It  is  to  be  remembered  that  this  was 
'the  testimony  of  human  witnesses,  the  weight 
and  credibility  of  which  the  Jury  were  the 
judges.  The  mere  fact  that  there  were  no 
expert  witnesses  testifying  that  in  their  opin- 
ion the  deceased  was  in  good  health  when  the 
policy  was  delivered  does  not  take  away 
from  the  Jury  the  right  and  duty  of  weigh- 
ing the  testimony,  and  being  the  Judges  of 
the  credibility,  of  these  expert  opinion  wit- 
nesses. It  may  be  that  the  trial  court  should 
have  awarded  the  insurance  company  a  new 
trial  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  pos- 
sibly the  record  would  warrant  this  court  in 
deciding  that  the  trial  court  abused  its  dis- 
cretion in  denying  the  motion  for  new  trial 
made  upon  that  ground.  But  that  is  quite  a 
different  matter  from  finally  deciding  the 
case  upon  the  merits  by  this  court  I  think 
the  Judgment  of  the  trial  court  should  be 
affirmed,  or  in  any  event  no  disposition  of  the 
cause  should  be  made  by  this  court  more  fa- 
vorable to  the  Insurance  company  than  to 
grant  it  a  new  trial. 

HOLCOMB,  FULLERTON,  and  TOLMAN, 
JJ.,  concur. 


(107  Wash.  424) 

In  re  CORBIN'S  ESTATE. 

STATE  v.  CORBIN  et  aL 

(No.  15358.) 

(Supreme  Court  of  Washington.    June  18, 
1919.) 

1.  Taxation  <J=>856— Inherit ance  Taxes — 
Construction  of  Statutes — Legislative 
Intent. 

The  Legislature  intended  by  Rem.  Code 
1915,  §  9182,  and  section  9183,  as  amended  by 
Laws  1917,  p.  196,  relating  to  the  computation 
of  inheritance  taxes,  to  impose  a  tax  upon  the 
right  to  receive,  rather  than  upon  the  property 
itself  or  upon  the  right  to  transmit  it 

2.  Taxation  ®=>886%  —  Inheritance  Tax- 
es—Computation. 

The  graduated  inheritance  tax  imposed  by 
Rem.  Code  1915,  {  9182,  and  section  9183,  as 
amended  by  Laws  1917,  p.  196,  is  to  be  com- 
puted upon  the  legacy  of  each  legatee,  and  not 
upon  the  estate  as  a  whole. 


Department  L 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Proceeding  by  the  State  against  Austin 
Corbin  and  others,  executors  and  trustees 
under  the  will  of  Daniel  C.  Corbin,  deceased, 
to  determine  inheritance  taxes.  From  a 
Judgment  imposing  the  tax,  the  State  ap- 
peals. Affirmed. 

C.  R.  Jackson  and  George  G.  Hannan,  both 
of  Olympia,  for  the  State. 

Allen,  Winston  &  Allen,  of  Spokane,  for 
respondents. 

TOLMAN,  J.  Daniel  O.  Corbin,  a  resident 
of  Spokane  county,  there  died  on  June  29, 
1918,  leaving  an  estate  which,  after  deduct- 
ing debts  and  expenses  properly  allowable  un- 
der the  inheritance  tax  law,  amounted  in  value 
to  $743,425.52.  Deceased  by  his  will  devised 
this  estate  to  his  widow,  a  son,  and  a  daugh- 
ter in  unequal  proportions.  The  executors 
and'  the  tax  commissioner  were  unable  to 
agree  upon  the  method  of  computing  the  in- 
heritance tax  and  applying  the  graduated 
rates  provided  by  section  9183,  Rem.  Code, 
as  amended  by  the  Laws  of  1917,  c.  43,  p. 
196.  The  tax  commissioner  contended  that 
all  of  the  legatees  and  devisees  were  within 
the  first  class,  as  defined  by  the  statute,  and 
that,  after  deducting  the  exemption,  the 
graduated  rates  should  be  applied  to  the  es- 
tate passing  to  them  as  a  whole;  while  the 
executors  contended  that  the  graduated  rates 
should  be  applied  to  each  bequest  or  legacy 
as  a  separate  entity.  By  the  first-men- 
tioned method  of  computation  the  inherit- 
ance tax  would,  by  reason  of  the  graduated 
rates,  amount'  to  considerably  more  than  by 
the  second.  The  matter  was  submitted  to 
the  trial  court  upon  an  agreed  statement  of 
facts,  and  that  court  adopted  the  method  of 
computing  the  tax  contended  for  by  the  ex- 
ecutors, and  entered  Judgment  accordingly, 
from  which  Judgment  the  state  has  appeal- 
ed. 

The  act  which  we  are  called  upon  to  con- 
sider Is  entitled  "An  act  relating  to  the  taxa- 
tion of  inheritances  and  providing  for  the 
disposition  of  the  same."  In  the  first  sec- 
tion (Rem.  Code,  {  9182),  it  is  provided  that— 

"All  property  within  the  Jurisdiction  of  this 
state,  and  any  interest  therein,  *  *  *  Which 
shall  pass  by  will  or  by  the  statutes  of  inherit- 
ance •  *  *  to  any  person  in  trust  or  other- 
wise, shall,  for  the  use  of  the  state,  be  subject 
to  a  tax  as  provided  for  in  section  9183. 
•  *  *  and  all  administrators,  executors  and 
trustees,  and  any  such  grantee  under  a  convey- 
ance, and  any  such  donee  under  a  gift,  *  *  • 
shall  be  respectively  liable  for  all  such  taxes  to 
be  paid  by  them.  •  *  *  The  inheritance  tax 
shall  be  and  remain  a  lien  on  such  estate  from 
the  death  of  the  decedent  until  paid." 
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In  the  second  section  as  now  amended,  as  to  make  it  binding  npon  ns,  practically  to 
chapter  43,  p.  196,  Session  Laws  of  1917,  it  the  same  extent  as  though  it  were  a  decision 
is  provided:  by  this  court.  It  is  said  in  the  Magoun  Case: 


"The  inheritance  tax  shall  be  imposed  on  all 
estates  subject  to  the  operation  of  this  act  at 
the  following  rate: 

"If  passing  to  or  for  the  use  of  a  father, 
mother,  husband,  wife,  lineal  descendant,  adopt- 
ed child  or  lineal  descendant  of  an  adopted 
child,  the  tax  shall  be  one  per  centum  of  any 
value  not  exceeding  fifty  thousand  dollars ;  two 
per  centum  of  any  value  in  excess  of  fifty  thou- 
sand dollars  and  not  exceeding  one  hundred 
thousand  dollars ;  three  per  centum  of  any  val- 
ue in  excess  of  one  hundred  thousand  dollars  and 
not  exceeding  two  hundred  fifty  thousand  dol- 
lars; -five  per  centum  of  any  value  in  excess 

of  two  hundred  fifty  thousand  dollars. 
•   •  •  t» 

Following  are  other  classifications  based 
npon  relationship  or  want  of  it,  each  taking 
a  different  rate. 

[1]  Bearing  npon  the  question  to  be  here 
determined,  we  must  inquire  whether  this 
act  imposes  a  tax  upon  the  right  to  receive 
property*  by  Inheritance  as  distinguished 
from  a  tax  upon  the  property  itself  thus 
passing,  or  a  tax  upon  the  right  to  transmit 
property  by  will  or  under  statutes  of  succes- 
sion. A  reading  of  the  statute  at  once  sug- 
gests that  in  assessing  the  tax  the  relation- 
ship or  classification  of  each  legatee  or  dev- 
isee must  be  considered  in  order  to  deter- 
mine the  rate  of  taxation;  and  the  language 
of  the  act  and  its  title,  fairly  construed, 
seem  to  point  toward  the  conclusion  that  the 
legislative  intent  was  to  impose  a  tax  upon 
the  right  to  receive,  rather  than  a  tax  upon 
the  property  itself  or  upon  the  right  to  trans- 
mit it  This  court  has  been  called  upon  in  a 
number  of  cases  to  consider  this  legislation, 
though  in  none  of  them  was  the  question  now 
in  issue  raised;  yet  some  light  may  be  shed 
upon  the  present  subject  by  a  study  of  what 
has  been  heretofore  said. 

In  State  v.  Clark,  30  Wash.  439,  71  Pac. 
20,  the  constitutionality  of  the  law  was  at- 
tacked, and  the  opinion  deals  mainly  with 
constitutional  questions.  Among  other  ex- 
pressions which  might  be  quoted,  it  is  there 
said: 

"The  rale  of  equality  In  taxation  is  invoked 
against  this  exemption.  It  may  be  observed 
that  the  rule  invoked  does  not  forbid  a  liberal 
classification  for  purposes  of  taxation.  The 
classification  made  here  is  manifestly  reasona- 
ble. There  is  no  inequality  among  the  mem- 
bers of  the  same  class.  This  objection  is  dis- 
cussed in  many  of  the  authorities  heretofore 
cited.  It  is  so  completely  met  and  disposed  of 
in  the  case  of  Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  supra  [170  U.  S.  283,  18  Sup.  Ct. 
594,  42  L.  Ed.  1037].  that  it  must  be  convinc- 
ing here." 

The  writer  of  that  opinion  quoted  from  and 
repeatedly  referred  to  the  Magoun  Case,  and 
so  clearly  followed  and  adopted  Its  reasoning 


"The  tax  is  not  on  money ;  it  is  on  the  right 
to  inherit ;  and  hence  a  condition  of  inheritance, 
and  it  may  be  graded  according  to  the  value  of 
that  inheritance." 

This  court  again  considered  the  act  In  the 
case  of  In  re  Clark's  Estate,  37  Wash.  671, 
80  Pac.  267.   It  was  there  said: 

"We  do  not  think  that  the  claim  of  the  state 
treasurer  can  be  upheld.  The  inheritance  tax 
is  payable  out  of  the  legacies,  and  is  chargeable 
to  the  individual  legatees.  The  court  cannot 
compel  one  legatee  to  pay  the  inheritance  tax 
due  from  another,  and  yet  such  is  the  effect  of 
the  order  appealed  from." 

In  Re  White's  Estate,  42  Wash.  860,  84 
Pac.  831,  there  was  involved  the  question  of 
whether  the  title  of  the  act  was  sufficiently 
broad  to  cover  a  tax  on  the  right  of  succes- 
sion by  will  as  well  as  by  operation  of  law, 
and  it  was  there  held  that  the  act  imposes 
a  tax  on  the  right  of  succession,  whether  the 
property  passed  by  will,  by  operation  of  law, 
or  by  grant  or  gift,  to  take  effect  upon  the 
death  of  the  grantor  or  donor. 

In  Re  Stlxrud's  Estate,  58  Wash.  339,  109 
Pac.  343,  33  L.  R.  A.  (N.  S.)  632,  Ann.  Cas. 
1912A,  850,  It  was  squarely  held  that  this 
act  imposes  a  tax,  not  upon  property,  but 
apon  the  right  or  privilege  of  receiving  It. 

In  Re  Lotzgesell's  Estate,  62  Wash.  352, 113 
Pac.  1105,  it  was  held  that  the  Inheritance 
tax  was  not  a  debt  of  the  testator,  but  was 
properly  chargeable  to  the  legatees. 

[2]  If,  then,  as  we  have  already  held,  the 
tax  Is  one  upon  the  right  to  receive,  to  be 
paid,  in  the  last  analysis,  by  the  legatee,  and 
If  one  legatee  cannot  be  held  to  pay  the  tax 
of  another,  does  it  not  likewise  follow  that 
the  amount  of  the  tax  to  be  paid  by  any  one 
legatee  must  be  determined  from  the  amount 
of  the  legacy  received  by  him,  and  not  either 
in  whole  or  in  part  from  the  amount  which 
may  be  received  by  others?  We  are  con- 
vinced that  a  fair  reading  of  the  statute  it- 
self leads  to  that  conclusion,  and  every  ex- 
pression of  this  court  during  the  eighteen 
years  that  It  has  been  the  law  lends  support 
to  that  position.  Not  only  so,  but  the  reason- 
ing of  other  courts  in  construing  similar 
laws,  while  not  wholly  harmonious,  abun- 
dantly support  our  conclusions.  Knowlton 
v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  747,  44  L, 
Ed.  969;  In  re  Macky's  Estate,  46  Colo.  79, 
102  Pac.  1075,  23  L.  R.  A.  (N.  S.)  1207;  In  re 
McKennan's  Estate,  25  S.  D.  369,  126  N.  W. 
611,  33  L.  R.  A.  (N.  S.)  606;  Id.,  27  S.  D.  136, 
130  N.  W.  33.  33  L.  R.  A.  (N.  S.)  620;  In  re 
Fox's  Estate,  154  Mich.  5, 117  N.  W.  558 ;  Mc- 
Gannon  v.  State  ex  rel.  Trapp,  33  Okl.  145> 
124  Pac.  1063,  Ann.  Cas.  1914B,  620. 

We'  conclude  therefore  that  the  legisla- 
tive Intent  was  that  each  legacy  should  be 
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considered  as  a  separate  entity  and  taxed 
as  such  at  the  statutory  rate,  and  therefore 
the  Judgment  appealed  from  was  right  and 
Is  affirmed. 

HOLCOMB,  C.  J.,  and  MITCHELL,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


(107  Wash.  400) 

FOSTER   v.   INDUSTRIAL  INSURANCE 
COMMISSION.   (No.  15218.) 

(Supreme  Court  of  Washington.    June  12, 
1919.) 

1.  M&8TBB  awd  Servant  «=>417(7)  —  Work- 
men's Compensation— Amount  or  Compen- 
sation—Review . 

Award  of  $150  for  permanent  partial  dis- 
ability from  the  loss  of  a  finger  amputated  at  the 
distal  joint,  an  injury  not  specified  in  Laws 
1917,  p.  81,  |  1,  subd.  f,  made  according  to 
schedule  adopted  by  Industrial  Accident  Com- 
mission fixing  compensation  in  proportion  to 
compensation  for  the  injuries  specified  in  the 
statute,  held  not  a  capricious  and  arbitrary 
award  reviewable  on  appeal  under  Rem.  Code 
1915,  |  6604-20,  notwithstanding  circumstances. 

2.  Masteb  and  Servant  «=»416— Workmen's 
Compensation— Validity  or  Award. 

That  award  was  made  by  only  one  of  the 
industrial  accident  commissioners,  instead  of 
three,  does  not  affect  its  validity,  where  it  was 
made  from  schedule  regularly  adopted  by  the 
commission  as  a  whole. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Proceedings  for  compensation  under  the 
Industrial  Insurance  Act  by  Mrs.  Ethel  Fos- 
ter. From  judgment  of  superior  court  set- 
ting aside  award  of  Industrial  Insurance 
Commission,  the  commission  appeals.  Re- 
versed, and  decision  of  commission  affirmed. 

W.  V.  Tanner  and  D.  E.  Twitcbell,  both  of 
Olympla,  for  appellant 

Walter  S.  Fulton,  of  Seattle,  for  respond- 
ent. 

HOLCOMB,  C.  J.  On  the  26th  day  of 
April,  1918,  respondent  filed  with  the  In- 
dustrial Insurance  Commission  her  claim  for 
compensation,  alleging  that  on  the  22d  day 
of  April,  1918,  while  engaged  in  an  extra 
hazardous  occupation  in  the  city  of  Seattle, 
King  county.  Wash.,  she  sustained  an  injury 
which  resulted  in  the  amputation  of  the  mid- 
dle finger  of  the  left  hand  at  the  distal  Joint 
(that  being  the  joint  nearest  the  finger  nail) 
and  a  laceration  about  an  inch  long  over  the 
dorsal  surface  of  her  ring  finger  of  the  left 
hand.  Her  Injury  was  classified  by  the  com- 
mission as  a  "permanent  partial  disability" 


of  the  affected  area,  who  awarded  her  the 
sum  of  $48.46  for  time  lost  and  the  further 
sum  of  $150  for  the  permanent  partial  dis- 
ability. Dissatisfied  with  the  amount  of  the 
award,  respondent  thereupon  appealed  from 
the  ruling  of  the  commission  to  the  superior 
court  for  King  county;  her  appeal  being 
heard  on  September  18,  1918.  At  the  close 
of  respondent's  testimony,  the  appellant  mov- 
ed to  dismiss  the  appeal,  which  motion  was 
denied,  and,  after  hearing  respondent's  evi- 
dence, judgment  was  entered  reversing  the 
action  of  the  commission,  setting  aside  the 
award  of  the  commission,  and  remanding  the 
claim  to  the  commission  with  directions  to 
pay  the  claimant  the  sum  of  $400,  together 
with  her  costs,  and  allowing  an  attorney's 
fee  of  $25.  From  the  lower  court's  action 
the  commission  brings  this  appeal. 

The  question  of  fact  as  to  the  injury  being 
undisputed,  the  cause  presents  several  ques- 
tions of  law  for  our  determination.  The 
theory  of  the  appeal,  basically,  Is  that  the 
award  of  the  commission  is  inadequate  as 
compensation  for  the  injury  sustained.'  We 
can  readily  understand  and  sympathize  with 
the  vigorous  protest  of  his  honor  the  trial 
judge,  for  we  also  regard  the  award  as  piti- 
fully Inadequate;  but,  as  we  shall  see,  the 
correction  of  such  insufficiency  is  neither 
with  the  courts  nor  with  the  commission, 
but  must  be  remedied  by  the  legislative  func- 
tion of  the  state  alone.  The  Industrial  In- 
surance Act  is  not  one  designed  to  award  full 
compensation  to  each  individual  for  all  such 
damages  as  such  Individual  would  be  entitled 
to  In  his  peculiar  circumstances,  but  is  only 
a  system  of  limited  insurance  whereby  all 
industrial  employes  within  the  statute  are 
paid  definite  but  limited  amounts  for  injuries 
without  regard,  as  we  have  said,  to  the  par- 
ticular Individual  circumstances  or  needs  of 
the  injured  employe.  The  Injury  alone  Is  the 
subject  which  can  be  considered  by  the  com- 
mission under  the  statute,  and  applies  to  and 
covers  all  classes  of  injuries  alike 

To  consider,  now,  the  first  proposition 
presented  for '  our  determination:  Section 
6604 — 20,  Rem.  Code  1915,  is  very  definite  as 
to  the  matter  of  appeal  from  the  award  of 
the  commission  to  the  superior  court: 

"Any  •  •  *  workman  *  •  *  or  person 
feeling  aggrieved  at  any  decision  of  the  depart- 
ment •  *  •  may  have  the  same  reviewwl  by 
*  *  *  an  appeal,  •  *  *  in  so  far  as  such 
decision  rests  upon  questions  of  fact,  *  *  *  it 
being  the  intent  that  matters  resting  in  the  dis- 
cretion of  the  department  shall  not  be  subject 
to  review.  *  •  •  In  all  court  proceedings  un- 
der or  pursuant  to  this  act  the  decision  of  the 
department  shall  be  prima  fade  correct,  and 
the  burden  of  proof  shall  be  upon  the  party 
attacking  the  same." 

To  the  limitation  of  appeal  made  In  this 
statute,  this  court  has  suggested  the  quallfl- 
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cation  that  an  award  might  be  reviewed  by 
the  courts  were  the  commission  charged  with 
"capricious  or  arbitrary  action  in  fixing  the 
amount  of  their  award."  Sinnes  v.  Daggett, 
80  Wash.  677,  142  Pac.  5.  The  respondent, 
feeling  aggrieved  at  the  Inadequacy  of  the 
award,  based  her  appeal  therefrom  upon  the 
alleged  "capricious  and  arbitrary  action"  of 
the  commission  manifested  in  two  ways: 
First,  In  the  method  it  has  adopted  of  sched- 
uling the  amount  of  compensation  to  be 
awarded  any  given  injury;  and,  second,  up- 
on the  fact  that  in  this  particular  Instance 
the  award  was  made  by  a  single  member  of 
the  commission  Instead  of  by  all  three  mem- 
bers. 

Has  the  superior  court  authority  to  declare 
that  the  system  of  awards  as  practiced  by 
the  commission  is  capricious  and  arbitrary? 
For  this  is  practically  what  the  superior 
court  in  this  case  has  done  by  substituting 
its  award  for  that  of  the  commission. 

The  question  may  be  answered  by  a  refer- 
ence to  the  statute.  Subdivision  "f"  of  section 
1  of  chapter  28,  Laws  1917,  provides,  In  part: 

«•  *  •  jror  the  permanent  partial  disabili- 
ties here  specifically  described,  the  injured  work- 
man shall  receive  compensation  as  follows: 

"Loss  of  one  leg  amputated  so  near  the  hip 
that  an  artificial  limb  cannot  be  worn,  $2,000.00 

"Loss  of  one  leg  at  or  above  the  knee  so  that 
an  artificial  limb  can  be  worn,  $1,900.00. 

"Loss  of  one  leg  below  the  knee,  $1,300.00. 

"Loss  of  the  major  arm  at  or  above  the  elbow, 
$1,900.00. 

"Loss  of  the  major  hand  at  wrist,  $1,600.00. 
•         •         •         •         •  • 

"Compensation  for  any  other  permanent  par- 
tial disability  shall  be  in  the  proportion  which 
the  extent  of  such  other  disability  shall  bear  to 
that  permanent  partial  disability  above  specified 
which  most  closely  resembles  and  approximates 
in  degree  of  disability  such  other  disability,  but 
not  in  any  case  to  exceed  the  sum  of  two  thou- 
sand dollars  ($2,000.00)." 

[1]  Under  this  statute,  the  claimant  re- 
ceives compensation  for  his  Injury  Irrespec- 
tive of  his  earning  ability  and  Irrespective 
of  any  other  thing  except  the  loss  which  he 
has  sustained.  Appellant  Introduced  in  evi- 
dence a  schedule  it  has  adopted  by  means 
of  which  any  given  loss,  for  instance  that  of 
the  finger,  receives  a  certain  definite  award, 
determined  by  a  system  of  "degree"  classifi- 
cations ;  injuries  not  specified  by  the  statute 
being  therein  proportionately  related  to  in- 
juries specified  by  the  statute.  The  respond- 
ent was  awarded  compensation  according  to 
this  schedule. 

It  will  be  seen  from  the  statute  that  the 
commission  is  limited  to  merely  arranging  a 
schedule  within  limitations  carefully  laid 
down.  Not  only  is  a  total  sum  prescribed 
for  a  specified  loss,  but,  where  an  injury  is 
not  one  of  those  so  specified  In  the  statute, 
the  commission  is  ordered  to  make  an  award 
proportionate  to  the  award  specified  "which 
most  closely  resembles  and  approximates  in 
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degree  of  disability  such  other  disability" 
(that  is,"  a  specified  disability).  Of  course, 
under  this  statute  the  courts  have  authority 
to  determine  whether  or  not  a  schedule 
adopted  by  the  commission  for  unspecified 
Injuries  is  properly  proportionate  to  the  most 
closely  related  specified  injury.  That  ques- 
tion is  not  raised  in  this  action. 

Obviously,  a  superior  court  cannot  say  that 
an  award  made  from  a  schedule  so  defined 
and  limited  by  law  as  Is  this  and  of  so  uni- 
versal and  uniform  application  is  a  capricious 
and  arbitrary  one;  an  inadequate  one,  as  in 
this  instance  it  is,  but  inadequacy  is  not 
synonymous  with  capriciousness. 

The  extent  and  nature  of  an  injury  is  a 
matter,  of  course,  for  competent  medical 
knowledge  to  determine.  But,  as  we  have  In- 
dicated, there  is  no  question  as  to  the  injury 
Itself;  the  physician  of  respondent  does  not 
take  issue  with  the  physician  of  appellant 
who  classified  the  injury. 

[2]  The  question  then  remains:  Was  the 
fact  that  the  award  was  made  by  one  com- 
missioner instead  of  three  an  Irregularity 
sufficient  to  justify  reversing  the  award? 
We,  of  course,  agree  with  respondent's  con- 
tention that,  respecting  plural  boards  and 
commissions,  generally  speaking,  "the  law 
contemplates  that  all  will  meet  together  so 
that  the  public  will  have  the  benefit  of  their 
combined  judgment  and  discussion."  Me- 
chem  on  Public  .Officers,  5  577.  But  it  is  al- 
most to  reduce  that  principle  to  an  absurdity 
to  claim  that  it  applies  to  ministerial  acts 
merely  following  an  agreed  and  prescribed 
course  of  procedure.  The  commission  by 
adopting  the  schedule  of  awards  had,  as  to 
an  injury  determined  by  competent  medical 
knowledge  to  be  within  a  given  degree  of 
the  schedule,  precluded  any  necessity  for  "the 
combined  judgment  and  discussion"  of  the 
whole  commission  on  each  or  any  individual 
award.  The  fixing  of  the  degree  fixed  the 
amount  of  the  award.  The  one  member  of 
the  commission  in  this  case  merely  declared 
the  amount  of  award  allowed  by  the  schedule 
for  an  injury  such  as  was  certified  to  the 
commission  by  the  commission's  physician, 
nor  could  the  commission  collectively  have 
done  more  or  less. 

The  respondent  says: 

"Had  the  Legislature  intended  that  a  fixed 
and  arbitrary  schedule  should  be  applied  in  the 
awarding  of  compensation,  it  would  have  em- 
bodied it  in  the  compensation  act." 

As  we  read  the  statute,  this  is  precisely 
what  the  Legislature  did  design,  namely,  to 
insure  that  the  commission  would  fix  a  defi- 
nite and  uniform  schedule.  We  have  seen 
how  under  subdivision  f,  §  1,  c.  28,  Laws 
1917,  the  more  common  injuries  resulting  in 
permanent  partial  disabilities  are  specifical- 
ly set  forth  and  compensated  for  in  exact 
sums;  and  for  those  not  therein  set  forth 
a  very  definite  principle  of  compensation  is 
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provided,  as  we  hare  seen,  on  the  proportion- 
ate rating  of  the  unspecified  Injury  to  the 
specified  Injury  which  "most  closely  resem- 
bles and  approximates  It"  In  view  of  the 
myriad  possibilities  of  human  injuries,  this 
is  as  definite  and  comprehensive  as  a  statute 
could  well  be. 

The  judgment  of  the  lower  court  Is  revers- 
ed, and  the  decision  of  the  commission  af- 
firmed. 

MOUNT  and  PARKER,  JJ.,  concur. 
FULLERTON,  J,  concurs  in  the  result 


(107  Wash.  866) 

SKOOKUM  LUMBER  CO.  v.  SACAJAWEA 
LUMBER  &  SHINGLE  CO.    (No.  15266.) 

(Supreme  Court  of  Washington.    May  81, 
1919.) 

1.  Chattel  Mortgages  <8=»251  —  Foreclo- 
sure Under  Security  Clause. 

To  entitle  a  mortgagee  to  foreclose  under 
the  security  clause  of  the  mortgage  when  he 
deems  the  proceeding  necessary,  he  must  act 
in  a  reasonable  manner,  and  the  sending  away 
from  (he  mortgagor  mill  of  a  few  small  items 
of  property  of  no  particular  value,  being  an  or- 
dinary transaction  carried  on  openly  and  in 
good  faith,  was  not  cause  for  foreclosure  under 
the  security  clause;  the  security  having  been 
greatly  increased  from  the  time  of  giving  the 
mortgage. 

2.  Chattel  Mortgages  €=»252  —  Foreclo- 
sure —  Security  Clause  —  Warranty 
Against  Incumbrances. 

The  mortgagee  of  a  lumber  and  shingle  plant 
the  mortgage  containing  a  security  clause  giving 
right  to  foreclose  when  the  mortgagee  might 
deem  the  proceeding  necessary,  held  not  enti- 
tled to  foreclose  on  the  ground  that  there  was 
a  breach  of  the  warranty  of  the  mortgage  in 
that  some  of  the  property  covered  was  not  free 
and  clear  from  all  incumbrance;  the  mortgagee 
under  the  circumstances  not  being  entitled  to 
complain  of  the  existence  of  two  conditional  sale 
obligations  which  the  mortgagor  had  arranged 
to  extinguish,  but  which  had  not  been  done 
because  the  mortgagee  refused  to  deliver  timber 
to  the  mortgagor  without  which  the  latter  could 
not  operate. 

8.  Loos  and  Logging  £=>21— Contract  to 
Furnish  Timber. 
Contract  between  mortgagor  and  mortgagee 
of  lumber  and  shingle  plant  held  not  to  obli- 
gate the  mortgagee  to  furnish  cedar  logs  or 
shingle  bolts  to  the  mortgagor  in  order  that 
the  latter  could  conduct  its  operations. 

Mitchell,  J.,  dissenting. 
Department  1. 

Appeal  from  Superior  Court,  Thurston 
County;  D.  F.  Wright  Judge. 

Action  by  the  Skookum  Lumber  Company 
against  the  Sacajawea  Lumber  &  Shingle 


Company.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Fremont  Campbell  and  Harry  EL  Johnston, 
both  of  Tacoma,  for  appellant 

Thomas  M.  Vance,  of  Oiympia,  for  respond- 
ent 

MACKINTOSH,  J.  Upon  the  respondent's 
allegation  that  its  security  had  been  rendered 
Insecure,  It  brought  this  action,  before  the 
maturity  of  the  debt  to  foreclose  a  $4,000 
mortgage  held  by  it  upon  the  mill  property 
of  appellant.  The  appellant's  defense  to  the 
action  consisted  of  Its  allegation  that  no  Jus- 
tification existed  for  the  premature  foreclo- 
sure and  that  the  financial  difficulties  which 
were  troubling  It  were  occasioned  by  the 
failure  of  respondent  to  comply  with  the 
terms  of  Its  contract  with  appellant  to  fur- 
nish timber  from  which  the  appellant  was  to 
manufacture  shingles. 

The  respondent  leased  to  one  Tucker  the 
property  upon  which  the  mill  In  question 
was  constructed  and  contracted  with  Tucker 
for  the  operation  of  the  milL  Tucker  as- 
signed the  contract  to  the  appellant  which 
procured  from  the  respondent  the  sum  of 
$4,000  upon  two  notes,  executed  on  May  15 
and  June  1,  1917.  Afterwards,  a  request  be- 
ing made  by  the  respondent  for  a  mortgage 
on  June  11,  1917,  the  mortgage  securing  the 
notes  was  executed.  Improvements  of  the 
property  In  the  sum  of  approximately  $13,000 
were  subsequently  made  by  appellant  and 
at  the  time  of  the  commencement  of  this 
foreclosure  the  mill  and  premises  were  worth 
In  the  neighborhood  of  $25,000.  The  notes 
had  been  renewed,  and  at  the  time  of  the 
Institution  of  this  action  one  would  have  been 
due  In  January,  1918,  and  the  other  In  Feb- 
ruary, 1918;  this  mortgage  foreclosure  was 
begun  in  November,  1917.  The  debt  not  be- 
ing then  due,  the  action  was  begun  under  the 
clause  of  the  mortgage  which  provided  that— 

"All  of  which  property  is  now  In  the  posses- 
sion of  said  party  of  the  first  part  in  Thurston 
county,  Washington,  and  is  free  from  all  liens 
and  incumbrances.  *  •  *  But  if  default  be 
made  in  the  payment  of  said  sum  of  money  or 
the  interest  thereon,  or  any  part  thereof,  at 
the  time  the  same  shall  become  due,  or  any  at- 
tempt shall  be  made  to  remove  any  of  said 
property  from  said  county,  or  to  dispose  of  th« 
same  without  the  written  consent  of  the  said 
second  party  or  its  successors  or  assigns,  or  if 
said  party  shall  fail  or  neglect  to  take  proper 
care  of  any  of  said  property,  or  if  at  any  time 
said  second  party  shall  deem  itself  insecure, 
then  and  thereafter  the  entire  debt  secured  by 
mis  mortgage  shall  be  due  and  payable.** 

[1]  To  entitle  a  mortgagee  to  foreclose  un- 
der the  Insecurity  clause  of  a  mortgage  when 
he  "deems"  that  proceeding  necessary,  he 
must  act  in  a  reasonable  manner.  To  be 
allowed  to  avail  himself  of  the  privilege  there 
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mast  exist  proper  cause  to  apprehend  some 
loss  to  his  security;  he  cannot  act  In  a  pure- 
ly arbitrary  manner.  Respondent,  In  order 
to  exercise  the  rights  which  It  claimed,  al- 
leged that  the  appellant  was  removing  cer- 
tain of  the  machinery  and  equipment  em- 
braced within  the  mortgage,  and  was  dis- 
posing of  it  with  the  intention  of  defrauding 
the  respondent  and  other  creditors.  The 
proof  upon  this  point  shows  that  a  few 
small  items  of  no  particular  value  had  been 
sent  away  from  the  mill.  Their  absence  In 
no  way  could'  have  been  Intended  to,  nor  did 
it,  impair  the  respondent's  security.  It  was 
an  ordinary  transaction  carried  on  openly 
and  in  good  faith.  As  we  have  already 
shown,  the  mortgage  security  had  been  great- 
ly increased  from  the  time -of  the  giving  of 
the  mortgage  until  the  foreclosure  rather 
than  having  been  Impaired.  ■ 

[2]  Respondent  next  contends  that  there 
was  a  breach  of  the  warranty  contained  in 
the  mortgage,  in  that  some  of  the  property 
mortgaged  was  not  free  and  dear  from  all 
incumbrance;  there  being,  in  fact,  two  con- 
ditional sale  contracts  on  part  of  the  mill 
equipment  The  record  shows  that  the  re- 
spondent must  have  known  of  the  debts 
which  were  represented  by  the  conditional 
bills  of  sale  before  it  made  the  loan  to  the 
appellant.  Further  than  this,  it  Is  establish- 
ed that  one  of  the  appellant's  stockholders 
and  officers  had,  before  this  action  was  com- 
menced, made  arrangements  for  a  loan,  and 
had  actually  secured  the  money  thereon 
which  he  was  ready  to  use  in  the  full  ex- 
tinguishment of  the  two  debts  referred  to, 
but  that,  finding  that  the  respondent  was  re- 
fusing to  deliver  timber  to  the  appellant 
without  which  the  mill  could  not  operate, 
he  returned  the  money  to  the  bank  from 
which  he  had  borrowed  it 

Under  these  facts,  the  respondent  is  not 
entitled  to  complain  as  to  the  existence  of 
these  conditional  sale  obligations. 

The  appellant  further  claims  that  the 
debts  against  the  mill  were  in  such  amounts 
that  his  security  was  rendered  doubtful.  It 
is  true  that  the  appellant  had  several  out- 
standing obligations ;  but  it  is  also  true  that 
the  mill  had  just  been  completed,  and  that 
when  operated  would  show  a  first-rate  net 
daily  profit  and  that  it  was  compelled  to 
cease  operations  because  of  a  lack  of  material 
to  work  upon.  The  mill  had  been  built  up- 
on the  property  of  the  respondent  and  the 
only  cedar  timber  available  for  its  use  was 
that  belonging  to  respondent  Under  the 
contract  between  the  parties,  the  respondent 
contended  that  it  was  not  obliged  to  furnish 
the  cedar  timber,  while  the  appellant  claims 
that  the  contract  never  would  have  been 
entered  into  and  the  mill  constructed  with- 
out the  understanding  that  the  respondent 
was  to  provide  the  timber.  While  the  con- 
tract Is  not  explicit  upon  this  point  in  view 


of  the  entire  situation  and  giving  the  lan- 
guage contained  In  the  contract  its  reason- 
able interpretation,  it  would  seem  that  the 
appellant's  contention  Is  correct  and  that  the 
difficulties  which  the  respondent  now  asserts 
gave  it  the  right  to  early  foreclosure  were 
circumstances  occasioned  by  the  respondent's 
breach  of  its  contract  with  the  appellant. 
This  contract  among  other  things,  provides: 

"First  party  shall  at  no  time  be  required  to 
furnish  logs  or  bolts  to  second  party  when 
second  party  has  on  hand  200,000  feet  of  logs 
or  200  cords  of  bolts.  In  such  event  first  party 
may  sell  excess  cedar  timber  and  bolts  to  third 
parties.  First  party  shall  deliver  all  cedar 
logs  and  bolts  on  cars  on  the  track  of  the  second 
party,  and  first  party  shall  unload  all  there- 
under, or  where  said  logs  or  bolts  are  carried 
by  the  Skookumchuck  river  same  shall  be  de- 
livered by  first  party  to  boom  of  second  party. 

"IV.  Second  party  shall  not  be  required  at 
any  time  to  accept  the  delivery  of  cedar  timber 
or  logs  hereunder  when  the  amount  of  his  boom, 
together  with  the  amount  of  his  mill,  shall,  in 
the  case  of  cedar  logs  exceed  200,000  feet  or  in 
case  of  shingle  bolts,  exceed  200  cords.  Second 
party  shall  be  liable  for  loss  of  cedar  timber 
or  bolts  after  the  same  are  delivered  to  the 
boom  of  second  party,  or  if  shipment  is  made 
by  rail,  at  shingle  mill  of  second  party. 

"V.  Second  party  shall  use  or  put  at  its  shin- 
gle mill  no  timber  furnished  by  third  parties,  ex- 
cepting where  first  party  is  unable  to  furnish 
sufficient  timber  or  logs  to  keep  second  party's 
shingle  mill  in  operation.  In  the  event  sec- 
ond party  is  required  to  cut  timber  or  bolts 
of  third  parties  second  party  shall  notify  first 
party  at  least  one  day  in  advance  of  his  pro- 
posal so  to  do,  and  also  notify  first  party  at 
least  one  day  in  advance  of  his  resumption  of 
cutting  first  party's  timber  or  bolts.  Should 
second  party  receive  timber  or  bolts  from  third 
parties  the  same  shall  be  kept  separate  from 
logs  or  bolts  furnished  by  first  party. 

"VI.  Second  party  shall  furnish  each  day  to 
first  party  a  statement  of  all  shingles  cut  dur- 
ing the  preceding  day. 

"VIII.  If  timber  furnished  by  first  party  is 
sufficient  and  first  party  so  requires,  second  par- 
ty shall  operate  its  mill  double. 

"IX.  Second  party  shall  pay  to  first  party 
one-half  of  all  moneys  received  from  sale  of 
shingles  made  from  timber  furnished  by  first 
party,  including  one-half  of  all  underweights, 
such  payment  to  be  made  to  first  party  as  soon 
as  received  by  second  party.  Second  party  shall 
prepare  invoices  for  all  shingles  manufactured 
from  timber  and  bolts  furnished  by  first  party 
and  sold  by  second  party,  and  first  party  shall 
mail  such  invoices  to  purchasers.  Second  par- 
ty shall  sell  to  no  persons,  firms  or  corporations 
whose  financial  standing  is  unsatisfactory  to 
first  party,  and  only  upon  terms  of  payment 
satisfactory  to  first  party." 


There  seems  to  be  no  other  view  to  take 
of  this  contract  than  that  it  was  one  contem- 
plating and  calling  for  the  furnishing  of  cedar 
by  the  respondent  in  order  that  appellant 
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could  conduct  Its  operations.  Accepting  this 
view  of  the  contract,  and  under  the  testi- 
mony, the  respondent  was  not  entitled  to 
institute  this  action  at  the  time  at  which  it 
was  begun,  and  the  Judgment  of  the  lower 
court  is  therefore  reversed. 

OHADWICK,  C.  J.,  concurs. 

MAIN,  J.  [S]  I  am  unable  to  find,  in  the 
contract  between  the  parties  to  this  action, 
any  provision  which  imposes  upon  the  re- 
spondent the  duty  or  obligation  of  furnishing 
logs  or  shingle  bolts  to  the  appellant  It 
seems  to  me  that  the  contract  is  carefully 
drawn  to  avoid  the  imposition  of  such  a  duty. 

The  fact  that  the  respondent  failed  to  fur- 
nish logs  or  shingle  bolts  sufficient  to  keep 
the  mill  in  operation  may  be  taken  Into  con- 
sideration, as  bearing  upon  the  good  faith 
of  the  respondent  in  attempting  to  foreclose 
upon  its  mortgage. 

I  therefore  concur  in  the  result 

TOLMAN,  J.,  concurs  with  Judge  MAIN. 

MITCHELL,  J.  (dissenting).  I  am  inclin- 
ed to  the  opinion  of  Judge  MAIN  that  the 
contract  imposes  no  duty  upon  the  respond- 
ent to  furnish  logs  or  shingle  bolts.  But 
independent  of  that  consideration,  there  was 
a  breach  of  the  warranty  contained  in  the 
mortgage,  at  the  time  it  was  given,  because 
a  large  and  substantial  part  of  the  mill 
machinery,  necessary  to  the  operation  of  the 
mill,  did  not  belong  to  the. appellant  In  ad- 
dition, at  the  time  respondent  refused  to 
proceed  further  with  the  contract,  and  for 
some  time  prior  thereto,  appellant  was  sorely 
pressed  and  threatened  with  immediate  liti- 
gation at  the  instance  of  creditors  whose 
claims  were  overdue  and  beyond  the  ability 
of  the  appellant  to  pay.  Its  condition  was 
one  of  Insolvency.  As  was  said  in  Nixon  v. 
Hendy  Machine  Works,  51  Wash.  419,  99  Pac. 
11,  followed  in  McEnight  v.  Shadbolt,  98 
Wash.  665,  168  Pac  473: 

"The  evidence  plainly  shows  that  it  was  in- 
solvent in  that  it  was  not  able  to  pay  its  debts 
in  dne  course  of  business,  and  this  is  the  test 
of  insolvency  established  by  this  court  where 
the  rights  of  creditors  are  involved." 

In  such  circumstances,  respondent  was 
within  its  rights,  in  the  protection  of  its 
property,  to  decline  to  furnish  cedar  timber, 
without  such  conduct  constituting  any  cause 
for  complaint  against  it. 

While  possibly  not  important  it  may  be 
noticed  that  by  the  provisions  of  the  first 
portion  of  paragraph  5  of  the  contract  appel- 
lant is  protected  in  Its  right  to  purchase 
timber  from  third  parties  if  necessity  arises. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 


(107  Wash.  393) 
ALLEN  r.  SCHULTZ  et  al   (No.  152020 

(Supreme  Court  of  Washington.   Jane  12, 
1919.) 

1.  Negligence  «=»12— Acts  ex  Emergencies 
—Liability. 

One  confronted  with  a  sadden  peril  not  aris- 
ing from  his  fault  may,  to  avoid  injury  to  him- 
self, act  in  the  way  the  emergency  seems  to  re- 
quire without  being  guilty  of  negligence,  though 
he  injures  another  who  in  no  way  contributed 
to  the  condition  creating  the  periL 

2.  Municipal  Corporations  $=>706(5>— Au- 
tomobile Accidents— Acts  in  Emergen  ct 
—Evidence. 

In  an  action  for  being  struck  by  automobile 
turning  into  the  .left  side  of  a  street  while 
passing  a  street  car  from  which  plaintiff  was 
alighting,  evidence  held  not  to  show  that  the  act 
of  the  driver  was'  in  an  emergency  so  as  to  ex- 
cuse negligence;  he  having  abundant  time  to 
stop  before  reaching  the  place  of  peril  had  he 
not  been  mistaken  in  assuming  that  the  street 
car  was  not  going  to  stop. 

8.  Municipal  Corporations  <8=»705{1)— Au- 
tomobile Accidents — Emergency  Stops— 
Defective  Brakes. 
One  who  operates  on  a  city  street  such  a 
dangerous  instrumentality  as  an  automobile 
must  take  notice  that  he  may  be  called  upon 
to  make  emergency  stops,  and  it  is  negligence 
for  him  not  to  keep  the  brakes  of  the  automo- 
bile in  such  condition  that  such  stops  are  pos- 
sible. 

4.  Appeal  and  Error  <8=>854(4>— Review- 
Correct  Results  on  Erroneous  Theory. 

In  an  action  for  injuries  due  to  being  struck 
by  an  automobile  where  the  testimony  of  both 
parties  showed  negligence  on  defendant's  part  it 
was  not  error  for  the  trial  court  to  assume  there 
was  no  conflict  in  the  evidence  as  to  negligence, 
and  to  charge  accordingly,  even  though  influ- 
enced so  to  do  by  an  inapplicable  principle  of 
law. 

5.  Appeal  and  Error  <8=>1004(1)  —Review- 
Amount  of  Damages. 

In  a  personal  injury  case,  the  verdict  wOl 
not  be  held  excessive  where  to  reach  such  con- 
clusion the  reviewing  court  must  disregard  plain- 
tiff's evidence  and  adopt  that  of  appellants. 

6.  Appeal  and  Errob  «=>194(3)— Reserva- 
tion of  Objections— Denial  of  Defenses. 

Where  a  personal  injury  case  waa  tried  on 
the  merits  as  to  contributory  negligence  as  if 
an  issue  had  been  formally  joined  thereon,  fail- 
ure to  deny  the  plea,  of  contributory  negligence 
will  on  appeal  be  deemed  waived  by  want  of 
timely  objection. 

En  Banc. 

Appeal  from  Superior  Court;  Spokane 
County;  David  W.  Horn,  Juage. 

Action  by  Cora  Allen,  by  J.  R.  Allen,  guard- 
ian ad  litem,  against  Christ  Schults  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 
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S.  L»  Americas,  of  HlDyard,  and  P.  0. 
Hlghsmlth,  of  Spokane,  for  appellants. 

Losey  ft  Newton,  of  Spokane,  for  respond- 
ent 

FULLBRTON,  J.  The  respondent,  Cora 
Allen,  while  alighting  from  a  street  car  on 
one  of  the  streets  of  the  city  of  Spokane,  was 
struck  and  injured  by  an  automobile  owned 
by  the  appellant  Christ  Schultz  and  driven 
by  the  appellant  Jake  Schultz.  She  brought 
this  action  to  recover  for  the  injuries  receiv- 
ed, averring  In  her  complaint  that  the  acci- 
dent was  the  result  of  negligence  on  the  part 
of  the  driver  of  the  automobile.  Negligence 
was  denied  in  the  answer  of  the  appellants, 
and  a  trial  had  on  the  issues  thus  framed, 
which  resulted  in  a  verdict  and  judgment  in 
favor  of  the  respondent  On  their  appeal  the 
appellants  assign  that  the  court  erred  in  Its 
instructions  to  the  Jury,  erred  in  refusing  to 
grant  their  motion  for  a  new  trial,  and  erred 
in  entering  judgment  against  the  appellant 
Christ  Schultz. 

There  are  certain  facts  surrounding  the 
transaction  which  are  undisputed.  The  ac- 
cident causing  the  injury  occurred  at  the  in- 
tersection of  Howard  street  and  Augusta 
avenue  in  the  city  named.  Howard  street 
at  this  place  extends  north  and  south,  is  60 
feet  in  width,  and  has  upon  it  a  double  street 
car  track  upon  which  is  operated  the  street 
cars  of  the  Washington  Water  Power  Com- 
pany. Augusta  avenue  is  80  feet  wide  and 
crosses  Howard  street  at  a  right  angle.  On 
the  square  adjoining  Howard  street  on  the 
east  and  Augusta  avenue  on  the  north  is  a 
high  school  building  in  which  the  respondent 
was  a  student  The  street  intersection  is  a 
usual  stopping  place  for  the  cars  of  the 
street  car  company  named  and  is  the  usual 
alighting  place  for  students  of  the  high 
school  who  use  the  cars  as  a  means  of  trans- 
portation to  the  school.  On  the  morning  of 
the  accident  the  respondent  with  other  stu- 
dents of  the  high  school,  came  in  on  a  car 
from  the  north.  The  car  stopped  at  the  In- 
tersection of  the  streets,  and  one  of  the  high 
school  students  got  off.  The  respondent  fol- 
lowed, getting  off  the  car  backwards,  and 
was  struck  by  the  fender  of  the  appellant's 
automobile  just  as  she  had  reached  the 
ground  and  while  she  was  still  holding  to  a 
stanchion  on  the  side  of  the  car  steps.  She 
was  knocked  down  by  the  car  which  passed 
on  to  her  left,  colliding  before  stopping  with 
an  automobile  truck  which  stood  some  dis- 
tance back  of  the  end  of  the  street  car. 

The  automobile  approached  the  street  car 
from  the  west  coming  along  Augusta  avenue, 
which  has  a  downgrade  at  that  place.  It 
was  traveling  near  the  center  or  to  the  right 
of  the  center  of  the  avenue,  and,  instead  of 
turning  to  the  right  toward  the  front  of  the 
street  car,  turned  to  the  left  in  an  effort  to 
pass  the  car  at  its  rear  end.  The  principal 


dispute  In  the  evidence  is  over  the  speed  of 
the  automobile  when  it  approached  and  at- 
tempted to  go  behind  the  street  car  and  the 
•necessity  for  its  turning  in  that  direction. 

The  respondent's  witnesses  testified  that 
the  automobile  approached  the  street  car  at 
a  rather  high  rate  of  speed  and  was  travel- 
ing at  from  15  to  20  miles  per  hour  when  it 
struck  the  girl.  They  also  testified  that  the 
street  car  on  stopping  at  the  street  intersec- 
tion protruded  into  Augusta  avenue  about 
one-fourth  of  the  distance  across  it  and  that 
there  was  nothing  to  prevent  the  automobile 
from  passing  the  street  car  at  the  front  or 
from  turning  to  the  right  and  passing  down 
the  street  on  the  right-hand  side  of  the 
street 

The  driver  of  the  automobile  testified,  and 
in  this  be  is  corroborated  by  the  two  persons 
riding  in  the  car  with  him,  that  the  automo- 
bile approached  the  car  at  a  slow  rate  of 
speed  and  was  going  no  faster  than  fonr 
miles  an  hour  when  it  turned  to  the  left  to 
pass  the  car.  He  further  testified  that  the 
street  car  extended,  when  it  stopped,  almost 
if  not  quite  across  Augusta  avenue,  and  that 
he  was  prevented  from  turning  to  the  right  be- 
cause of  an  automobile  which  stood  In  How- 
ard street  near  the  front  end  of  the  street 
car  at  the  south  side  of  Augusta  avenue.  He 
further  testified  that  the  street  car  approach- 
ed the  street  intersection  rapidly,  so  rapidly 
in  fact  that  he  thought  it  was  going  through 
without  stopping,  and  $hat  he  thought  be- 
cause of  that  fact  that  he  could  slack  up  and 
go  behind  It  and  that  he  waa  within  about 
eight  feet  of  it  when  it  actually  stopped.  In 
explanation  of  the  fact  that  he  did  not  stop 
the  automobile  before  striking  the  respond- 
ent he  testified  that  the  brakes  were  not  In 
good  condition,  being  too  loose  to  furnish 
sufficient  pressure  on  the  brake  drums  to 
stop  the  automobile.  He  also  testified  that 
after  the  street  car  stopped,  a  passenger,  a 
high  school  girl,  got  off  the  car  ahead  of 
the  respondent  and  that  the  respondent  got 
off  the  car  backwards.  It  was  shown  with- 
out dispute  that  the  respondent  had  been  a 
cripple  for  many  years,  compelled  to  wear,  a 
metal  ankle  brace — a  fact  which  possibly  ex- 
plains her  manner  of  alighting  from  the  car. 

The  court  instructed  the  jury  that  by  the 
undisputed  evidence  the  driver  of  the  auto- 
mobile was,  at  the  time  of  the  accident  driv- 
ing the  automobile  on  the  left-hand  side  of 
the  street  contrary  to  the  ordinances  of  the 
city  of  Spokane,  and  that  such  an  act  consti- 
tutes negligence  on  the  part  of  the  driver, 
and  that  such  negligence  Is  imputed  as  a 
matter  of  law  to  the  owner  of  the  automo- 
bile; further  instructing  the  jury  that  the 
only  question  for  them  to  determine  was  the 
amount  of  damage,  if  any,  the  respondent 
sustained  by  being  struck  by  the  automobile 

It  is  upon  these  instructions  that  the  ap- 
pellants assign  error.    It  is  not  contended 
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that  the  driver  of  the  automobile  was  not 
driving  upon  the  left-hand  side  of  the  street 
when  the  accident  occurred,  nor  Is  It  contend- 
ed that  to  so  drive  Is  not  contrary  to  the- 
dty  ordinance;  but  It  Is  contended  that  neg- 
ligence does  not  necessarily  follow  from 
these  conditions,  that  a  driver  of  an  automo- 
bile may,  under  some  circumstances,  drive 
upVm  the  left-hand  side  of  the  street  without 
being  guilty  of  negligence,  and  whether  it 
is  negligence  so  to  do  in  any  particular  case 
must  depend  upon  the  facts  of  such  case.  It 
is  contended  further  that  in  the  present  case 
the  facts  show  an  excuse  for  the  driver's  ac- 
tion ;  it  is  said  that  when  the  street  car  did 
not  pass  on  as  he  anticipated,  but  stopped  in 
such  a  position  that  he  could  neither  go  for- 
ward nor  turn  to  the  right,  he  was  confronted 
with  an  emergency,  and  whether  he  acted 
with  due  prudence  in  his  effort  to  escape 
therefrom  was  a  question  of  fact  for  the 
Jury,  not  one  of  law  for  the  court. 

[1-J]  It  is  probably  the  general  rule  that 
one  confronted  with  a  sudden  peril,  not  aris- 
ing from  any  fault  of  his  own,  may,  to  avoid 
bodily  harm  to  himself,  act  In  the  way  the 
emergency  seems  to  require  without  being 
guilty  of  negligence,  even  though  in  so  act- 
ing he  injures  another  who  in  no  way  con- 
tributed to  the  condition  creating  the  peril. 
This  seems  to  be  the  holding  in  the  case  of 
Donahue  v.  Kelly,  181  Pa.  83,  37  AtL  186, 
58  Am.  St  Rep.  632,  and  Is  perhaps  the  corol- 
lary of  the  rule  illustrated  by  the  two  ship- 
wrecked mariners  dn  the  plank.  The  act, 
however,  is  not  one  which  the  law  commends, 
and,  before  it  will  be  given  application,  it 
must  be  clear  that  an  emergency  existed, 
that  It  was  brought  about  by  no  negligent 
act  of  the  person  in  the  perilous  situation, 
and  that  the  resultant  injury  to  the  second 
person  could  not  be  prevented  after  the  peril 
had  passed.  Here  it  is  clear  by  the  testimony 
of  the  driver  of  the  automobile  that  he  does 
not  come  within  the  rule.  He  had  abundant 
time,  according  to  his  own  testimony,  to  have 
stopped  the  automobile  before  he  reached  the 
place  of  peril,  had  be  not  been  mistaken  in 
assuming  the  street  car  was  not  going  to 
stop.  But  this  was  a  usual  stopping  place 
for  street  cars,  and  it  was  negligence  for 
him  to  assume  that  it  was  not  going  to  stop 
in  this  instance.  Again,  after  he  had  turned 
and  avoided. the  peril,  he  had  abundant  time 
at  the  speed  he  was  traveling  to  have  stop- 
ped the  automobile  before  striking  the  re- 
spondent had  the  brakes  on  the  automobile 
been  in  proper  condition.  One  who  operates 
on  the  streets  of  a  city  such  a  dangerous  in- 
strumentality as  an  automobile  is  bound  to 
take  notice  that  he  may  be  called  upon  to 
make  emergency  stops,  and  it  is  negligence 
on  his  part  not  to  keep  the  automobile  in 
such  condition  that  such  stops  are  possible. 

[4]  We  have  then  a  condition  of  the  record 
in  which  the  testimony  of  both  the  respond- 


ent and  the  appellants  show  negligence.  It 
was  not  therefore  error  on  the  part  of  the 
court  to  assume  that  there  was  no  conflict  in 
the  evidence  on  the  question  of  negligence 
and  to  charge  the  Jury  accordingly,  even 
though  the  court  may  have  been  influenced 
to  so  act  from  an  inapplicable  principle  of 
law. 

The  case  of  Sheffield  v.  Union  Oil  Co.,  82 
Wash.  386,  144  Pac.  529,  relied  upon  by  the 
appellants,  is  not  contrary  to  the  principle 
we  here  announce.  It  does  not  present  the 
question  now  involved.  The  question  there 
was  one  of  contributory  negligence.  The  in- 
jured party  was  placed  in  a  position  of  peril 
by  the  negligence  of  another,  and  the  evi- 
dence was  conflicting  on  the  question  wheth- 
er he  acted  negligently  or  with  due  prudence 
in  his  endeavor  to  escape  from  the  peril,  and 
hence  presented  a  question  for  the  determi- 
nation of  the  Jury.  The  case  before  us  pre- 
sents a  different  state  of  facts,  and  the  evi- 
dence is  also  without  conflict  Here  the  ap- 
pellant, to  avoid  injury  to  himself,  ran  down 
and  injured  another.  The  cause  of  his  being 
placed  in  the  perilous  situation  and  his  acts 
in  extricating  himself  therefrom  are  disclos- 
ed by  his  own  testimony.  Since  the  testi- 
mony shows  conclusively  that  he  was  guilty 
of  negligence,  there  was  no  question  for  the 
Jury. 

[6]  The  claim  of  error  under  the  second 
assignment  is  that  the  verdict  is  excessive. 
The  Jury  allowed  a  recovery  of  $1,500,  and 
it  is  contended  that  the  injuries  shown  were 
only  nominal,  while  the  verdict  is  substantial. 
But  to  reach  this  conclusion  we  must  disre- 
gard the  evidence  of  the  respondent  and 
adopt  that  of  the  appellants.  This  was  the 
province  of  the  jury,  not  ours. 

[I]  A  final  contention  is  that  the  plea  of 
contributory  negligence  in  the  answer  of  the 
appellant  Christ  Schultz  stands  undented, 
and  must  be  taken  as  true,  and,  so  taking  it 
no  recovery  can  be  had  as  against  him.  But 
the  answer  appearing  in  the  record  trans- 
mitted to  this  court  was  filed  subsequent  to 
the  trial  of  the  case  before  the  jury,  and, 
were  the  question  open  to  the  appellant  it 
may  be  doubtful  if  the  record  is  sufficient  to 
invoke  the  rule.  The  case,  however,  was 
tried  on  its  merits  as  if  an  issue  had  been 
formally  joined,  without  contention  on  the 
part  of  either  side  that  any  traversible  alle- 
gation of  the  pleadings  had  been  admitted. 
The  failure  to  deny  was  therefore  waived  by 
want  of  timely  objection.  Kelly  v.  Lum,  75 
Wash.  135,  134  Pac.  819,  49  L  R.  A.  (N.  S.) 
1151;  Yeisley  v.  Smith,  82  ^  ash.  693,  144 
Pac.  918. 

The  judgment  is  affirmed. 

HOLCOMB,  O.  J.,  and  MOUNT,  MITCH- 
ELL, PARKER,  TOLMAN,  MACKINTOSH, 
and  MAIN,  J  J.,  concur. 
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1.  Usubt  <8=»103  —  Recovkbt  of  Payments  — 
Estoppel. 

In  an  action  to  recover  usurious  interest 
paid,  that  plaintiff  had  deeded  to  defendant 
outright  property  mortgaged  to  secure  the  loan 
did  not  estop  him  from  recovering  the  usurious 
payments;  the  transaction  being  unlawful. 

2.  Trial  <8=>388<4)  —  By  Coubt  —  Necessity 
of  Findings— Matters  Admitted. 

In  an  action  to  recover  usurious  interest 
paid,  where  plaintiff  had  deeded  to  defendant 
property  mortgaged  to  secure  the  loan,  the 
objection  that  there  was  no  finding  that  the 
market  value  of  the  property  exceeded  the  prin- 
cipal sum  loaned  with  lawful  interest  and  taxes 
was  untenable,  where  defendant's  answer  ad- 
mitted that  the  real  estate  was  of  a  greater 
value. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
King  Dykeman,  Judge. 

Action  by  Thomas  S.  Hopgood  against  J.  C. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  appellant 

A.  A.  Hall  and  A.  R.  Rutherford,  both  of 
Chehalls,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  usurious  payments  made  upon  a 
promissory  note.  Upon  Issues  joined  the 
case  was  tried  to  the  court  without  a  jury 
and  resulted  in  a  judgment  In  favor  of  the 
plaintiff  for  $1,000.  The  defendant  has  ap- 
pealed from  that  judgment 

The  facts  are  not  disputed  and  may  be 
briefly  stated  as  follows:  On  February  19, 
1914,  the  appellant  loaned  to  the  respondent 
$3,200.  At  that  time  the  respondent  deliv- 
ered to  the  appellant  a  promissory  note  for 
$4,284;  $1,084  of  this  amount  being  represent- 
ed by  a  commission  charged  by  the  appellant 
for  loaning  the  money.  The  note  for  $4,284 
bore  Interest  at  the  rate  of  8  per  cent,  per  an- 
num until  maturity,  and  after  maturity  at  the 
rate  of  12  per  cent  per  annum.  Thereafter, 
on  August  26, 1914,  the  respondent  paid  $85.78 
as  Interest  on  the  note.  At  the  time  the  note 
was  made  the  respondent,  to  secure  Its  pay- 
ment executed  and  delivered  to  the  appellant 
a  mortgage  upon  certain  real  estate  In  Lewis 
county.  When  the  note  became  due  the  re- 
spondent was  unable  to  pay,  and  was  threat- 
ened with  foreclosure  of  the  mortgage.  The 
respondent  thereupon  conveyed  the  mort- 
gaged lands  to  the  appellant  on  December 
18,  1916,  and  received  back  from  the  appel- 
lant an  option  to  repurchase  the  lands  at  any 
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time  before  August  1,  1917,  for  the  amount 
of  $5,211.60,  together  with  Interest  after  De- 
cember 18,  1916,  at  the  rate  of  8  per  cent 
per  annum,  together  with  costs  and  expenses 
which  appellant  might  in  the  meantime  have 
been  put  to  In  preserving  the  property  clear 
of  liens.  The  sum  of  $5,211.60  represented, 
on  December  18,  1916,  the  sum  of  $4,284 
named  as  the  principal  in  the  original  note, 
together  with  interest  thereon  from  December 
18, 1915,  at  the  rate  of  8  per  cent  per  annum, 
after  allowing  credit  for  the  payment  of  in- 
terest made  by  the  respondent.  Thereafter 
the  respondent,  being  unable  to  raise  suffi- 
cient money  on  or  before  August  1, 1917,  with 
which  to  repurchase  the  property  under  his 
option,  lost  his  right  to  repurchase.  The 
trial  court  found  that  the  appellant  charged 
a  bonus  of  $1,084  knowingly  with  the  intent 
thereby  of  obtaining  a  greater  profit  on  his 
loan  of  $3,200  than  12  per  cent  per  annum, 
and  that  the  appellant  received  the  convey- 
ance of  the  property  in  satisfaction  of  the 
note  with  the  intention  thereby  of  securing  a 
greater  profit  on  his  loan  of  $3,200  than  12 
per  cent,  per  annum,  and  that  he  accepted 
that  conveyance  in  payment  and  satisfaction 
of  his  note  for  $4,284,  together  with  principal 
and  Interest. 

Upon  these  facts  the  trial  court  concluded 
that  the  $1,084  was  usurious  under  the  stat- 
ute, and  gave  judgment  In  favor  of  the  re- 
spondent for  $1,000. 

The  appellant  makes  two  contentions  upon 
this  appeal. 

It  Is  first  argued  that  the  respondent,  if  he 
had  a  claim  against  appellant  on  account  of 
usury,  waived  his  right  when  he  deeded  the 
mortgaged  premises  In  satisfaction  of  the 
debt;  and  it  is  argued  that  the  respondent 
Is  estopped  to  now  recover  back  the  property 
or  the  usurious  Interest  paid  upon  the  note. 
A  number  of  cases  are  cited  to  that  effect 
There  can  be  no  doubt  that  there  is  much 
conflict  in  the  authorities  upon  the  question 
here  presented.  Some  states  hold  that  where 
a  usurious  debt  Is  paid,  the  debtor  waives  the 
right  to  claim  a  recovery  back  for  usurious 
interest  Other  states  hold  to  the  contrary. 
These  authorities  are  collected  and  reviewed 
in  the  note  to  Zelgler  v.  £cott  reported  in  54 
Am.  Dec  pp.  395  to  402,  inclusive,  and  also  in 
an  exhaustive  note  to  Lee  v.  Hillman,  from 
this  court,  reported  in  L.  R.  A.  1918B,  pp. 
581  to  595,  inclusive.  Many  of  the  authorities 
cited  in  the  appellant's  brief  are  noticed  in 
the  notes  above  referred  to.  Whatever  may 
be  the  rule  in  other  states,  it  is  settled,  so 
far  as  this  state  is  concerned  in  Lee  v.  Hill- 
man,  74  Wash.  408,  133  Pac.  583,  L.  R.  A. 
1918B,  581,  Ann.  Cas.  1915A,  759.  That  was 
a  case  where  the  plaintiff  sought  a  recovery 
of  the  value  of  certain  property  which  he 
claimed  to  have  surrendered  in  payment  of 
usurious  Interest  upon  loans  made  to  him; 
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and  we  hold  that  a  complaint  seeking  the 
recovery  of  the  value  of  the  property  surren- 
dered in  payment  of  usurious  interest  stated 
a  cause  of  action.  In  that  case,  discussing 
this  question  after  many  authorities  had  been 
cited  and  reviewed,  we  said: 

"We  think,  however,  that  it  does  not  follow 
that  the  debtor  who  has  been  thus  unlawfully 
deprived  of  money  or  property  may  not  recover 
such  money  or  property  by  a  common-law 
remedy,  and  that,  of  course,  under  our  system 
means  by  the  ordinary  civil  action  which  we 
have  substituted  for  the  common-law  remedy. 
While  the  right  here  involved  rests  primarily 
upon  our  usury  statute  and  would  not  exist  in 
the  absence  of  such  statute,  we  think  an  ordi- 
nary civil  action,  that  being  our  substitute  for 
the  common-law  remedy,  furnishes  a  remedy 
available  to  the  debtor  to  recover  the  money 
or  property  unlawfully  taken  from  him  in  pay- 
ment of  usurious  interest.   *   *  * 

"We  are  of  the  opinion  that,  at  least  in  so 
far  as  money  or  property  is  exacted  in  pay- 
ment of  interest  above  the  highest  rate  permit- 
ted by  our  usury  statute,  the  same  may  be 
recovered  by  the  payer  thereof  in  a  civil  action 
prosecuted  by  him  as  plaintiff." 

[1]  It  follows,  therefore,  that  the  respond- 
ent has  a  right  in  this  state,  under  the  rule 
there  announced,  to  recover  back  the  usu- 
rious Interest  or  payments  exacted  from  him 
upon  a  usurious  transaction.  This  is  upon 
the  theory  that  the  transaction  is  unlawful, 
and  that  the  money  or  property  is  exacted 
in  violation  of  law,  and  can  therefore  be  re- 
covered back.  Counsel  for  appellant  en- 
deavors to  distinguish  this  case  from  Lee  v. 
Hlllman  by  saying  that  there  this  court  was 
not  dealing  with  a  case  where  the  party 
claiming  the  contract  to  be  usurious  had 
voluntarily  settled  and  discharged  the  prin- 
cipal obligation ;  but  a  reading  of  the  case 
itself  discloses  that  it  was  a  case  where  the 
party  claiming  the  contract  to  be  usurious 
had  voluntarily  settled  and  discharged  "the 
principal  obligation  by  paying  or  delivering 
property  in  payment  of  the  obligation,  prac- 
tically the  same  as  in  the  case  now  before  us. 

[2]  Appellant  makes  another  point,  to  the 
effect  that  there  is  no  finding  of  the  court  to 
the  effect  that  the  market  value  of  the  prop- 
erty at  the  time  of.  the  conveyance  exceeded 
the  principal  sum  loaned,  namely,  $3,200,  with 
lawful  interest  and  taxes  paid.  The  com- 
plaint alleged  that  the  property  delivered  to 
the  appellant  by  the  respondent  was  of  the 
value  of  $75,000.  In  answer  to  this  allega- 
tion of  the  complaint  the  appellant  denied 
"that  the  lands  and  premises  described  in 
said  deed  were  of  the  reasonable  value  of 
$75,000  or  of  any  sum  in  excess  of  $5,000. 
*    *  This,  of  course,  was  an  admission 

that  the  real  estate  at  the  time  was  of  the 
value  of  $5,000.  Furthermore,  the  appellant 
took  the  property  in  payment  of  the  $3,200 
and  the  $1,084  bonus  and  other  expenses  ag- 


gregating the  total  amount  of  $5,211.60;  and, 
in  the  absence  of  any  showing  to  the  con- 
trary, this  amount  must  be  assumed  to  be 
the  value  of  the  property  at  that  time. 

We  are  satisfied,  therefore,  that  the  appel- 
lant has  no  complaint  to  make  upon  a  judg- 
ment for  $1,000. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

HO  LOOM  B,  C.  J.,  and  PARKER  and  FUL- 
LER TON,  jj.,  concur. 


(107  Wash.  1M) 
STATE  ex  reL  MULLEN  v.  HOWELL, 
Secretary  of  State.    (No.  15313.) 

(Supreme  Court  of  Washington.  May  24, 1919.) 

1.  Statutes  «=>35%  —  Referendum— Con- 
struction or  Constitutional  Amendment. 

Const.  Amend.  7,  art.  2,  f  1,  providing  for 
a  referendum  in  all  cases  "except  such  laws  as 
may  be  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety,  support 
of  the  state  government  and  its  existing  public 
institutions,"  by  specifying  the  things  not  re- 
served, is  an  expression  of  a  reservation  to 
pass  upon  all  things  not  so  specified. 

2.  States  <8=>4— Police  Powees  or  States- 
Federal  Interference. 

The  federal  government  has  no  power  to 
control  the  police  power  of  the  states  except  as 
such  power  may  have  been  expressly  granted  or 
as  it  may  be  necessary  to  maintain  the  acknowl- 
edged powers  of  the  federal  government. 

3.  Constitutional  Law  *=»40— Validity  or 
Statutes. 

A  law  will  not  be  held  unconstitutional  if 
it  is  within  the  spirit  of  the  policy  enunciated 
by  the  constitutional  provision  under  consider- 
ation. 

4.  Constitutional  Law  «=>10— Amendment 
to  United  States  Constitution— Resolu- 
tion or  Legislature  —  Referendum  — 
"Law."  ' 

Under  Const.  Amend.  7,  art.  2,  |  1,  provid- 
ing for  referendum  of  "acts,  bills,  or  laws," 
joint  resolution  of  state  Legislature  ratifying 
constitutional  amendment  for  national  prohibi- 
tion proposed  by  Res.  Dec.  19,  1917,  40  Stat 
1050,  is  subject  to  referendum,  the  amendment 
to  the  United  States  Constitution  being  a  law 
within  the  seventh  amendment  of  the  state  Con- 
stitution. 

[Ed.  Note—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Law.] 

5.  Constitutional  Law  <g=>10  —  United 
States  Constitution — Amendment— Meth- 
od of  Ratification. 

The  authority  to  act  in  the  matter  of  a  pro- 
posed amendment  to  the  Constitution  of  the 
United  States  does  not  arise  in  or  out  of  the 
Constitution  of  the  state,  but  arises  out  of  the 
federal  Constitution,  and  any  act,  whether  by 
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resolution  or  bill,  on  the  part  of  the  state  Leg- 
islature, is  a  sufficient  expression  of  the  legis- 
lative will,  unless  Congress  itself  challenges  the 
method  or  manner  of  its  adoption. 

6.  Constitutional  Law  4==>70(1)  —  United 
States  Constitution— Amendment—  Legis- 
lative and  Judicial  Powers. 

In  mandamus  to  compel  submission  of  joint 
resolution  ratifying  amendment  to  United  States 
Constitution,  the  contention  that  the  Legisla- 
ture has  no  power  to  act  by  resolution  is  non- 
justiciable, the  power  to  question  the  manner 
of  adoption  being  in  Congress,  and  not  the 
courts. 

7.  Constitutional  Law  «=>10  —  United 
States  Constitution— Amendment—  Rati- 
fication. 

Congress  has  no  concern  of  the  manner  in 
which  the  people  of  the  several  states  pass  upon 
proposed  amendments  to  the  United  States  Con- 
stitution. 

8.  Constitutional  Law  «=>10— Amendment 
to  United  States  Constitution— Referen- 
dum—"Legislature." 

Const.  U.  S.  art.  5,  providing  that  pro- 
posed amendment  shall  be  valid  "when  ratified 
by  the  Legislatures  of  three-fourths  of  the  sev- 
eral states,  or  by  conventions  in  three-fourths 
thereof,"  does  not  preclude  submission  of  joint 
resolution  of  state  Legislature  ratifying  pro- 
posed amendment  to  a  referendum,  the  words 
"legislatures"  and  "conventions'*  not  having 
present-day  meanings,  the  former  referring  to 
legislative  authority,  including  all  its  branch- 
es, and  not  merely  the  legislative  assembly. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legisla- 
ture.] 

9.  States  <8=>4  —  Federal  Constitution— 
Reservation  of  Powers— To  States. 

Const  U.  S.  Amend.  10,  providing  that 
"the  powers  not  delegated  to  the  United  States 
•  •  •  are  reserved  to  the  states  respectively, 
or  to  the  people,"  is  a  declaration  that  the  peo- 
ple of  the  several  states  may  function  their  leg- 
islative power  in  their  own  way,  especially  in 
view  of  the  ninth  amendment. 

Parker,  Mitchell,  Tolman,  and  Fullerton,  JJ„ 
dissenting. 

En  Banc. 

Mandamus  by  the  State  of  Washington,  on 
the  relation  of  Frank  P.  Mullen,  against  I.  M. 
Howell,  Secretary  of  State  of  the  State  of 
Washington.   Writ  ordered  to  Issue. 

P.  C.  Sullivan,  of  Tacoma,  John  F.  Mur- 
phy, of  Seattle,  Turner,  Nuzum  &  Nuzum,  of 
Spokane,  and  Theodore  A.  Bell,  of  San  Fran- 
cisco, for  appellant 

L  L  Thompson  and  Glenn  J.  Fairbrook, 
both  of  Olympia,  for  respoudent 

CHADWICK,  C.  J.  At  the  general  elec- 
tion held  In  1912  the  people  of  the  state  of 
Washington  adopted  as  a  principle  of  gov- 
ernment the  power  to  initiate  laws,  and  to 
review  at  the  bar  of  popular  opinion  all  acts, 
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bills,  or  laws  passed  by  the  Legislature  of 
the  state  of  Washington. 

[1]  The  right  so  to  do  is  emphasized  as  a 
power  reserved,  and  the  terms  of  the  amend- 
ment imply  in  the  strongest  possible  way 
that  the  intention  of  the  people  was  to  re- 
serve a  right  to  review  every  act  of  the  Leg- 
islature which  might  affect  the  people  in 
their  civil  rights,  or  limit  or  extend  their 
political  liberties;  for  they  wrote  an  excep- 
tion, saying  that  a  referendum  may  be  order- 
ed in  all  cases  "except  such  laws  as  may  be 
necessary  for  the  immediate  preservation  of 
the  public  peace,  health  or  safety,  support 
of  the  state  government  and  its  existing  pub- 
lic institutions."  Amendment  7,  art  2,  f  1. 
The  writing  of  an  exception  specifying  the 
things  not  reserved  is  an  expression,  within 
sound  rules  of  construction,  of  a  reservation 
to  pass  upon  all  things  not  so  specified. 

The  court  in  passing  directly  upon  the 
amendment,  and  in  other  cases  arising  under 
city  charters,  has  held  firmly  to  the  principle 
of  the  referendum,  and  has  consistently  re- 
fused to  limit  it  by  construction. 

In  December,  1817,  Congress  proposed  an 
amendment  (Res.  Dec.  19, 1917,  40  Stat  1050) 
to  the  federal  Constitution,  providing  that: 

"Section  1.  After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory 
subject  to  the  jurisdiction  thereof  for  beverage 
purposes  is  hereby  prohibited. 

"Sec.  2.  The  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this  ar- 
ticle by  appropriate  legislation. 

"Sec  8.  This  article  shall  be  inoperative  un- 
less it  shall  have  been  ratified  as  an  amendment 
to  the  Constitution  by  the  Legislatures  of  the 
several  states,  as  provided  in  the  Constitution, 
within  seven  years  from  the  date  of  the  submis- 
sion hereof  to  the  states  by  the  Congress." 

[2]  It  will  be  noted  that  the  amendment 
does  not  pertain  to  matters  within  the  orig- 
inal concept  of  the  Constitution,  to  the  def- 
inition or  distribution  of  powers  of  public 
officers,  but  by  its  terms  assumes  to  cover 
matters  that  are  purely  legislative,  and 
which  have  hitherto  been  a  subject  of  legis- 
lation by  the  several  states  under  the  police 
power.  We  understand  that  the  federal  gov- 
ernment has  no  power  to  control  the  police 
power  of  the  states  except  as  such  power 
may  have  been  expressly  granted,  or  as  it 
may  be  necessary  to  maintain  the  acknowl- 
edged powers  of  the  federal  government. 

This  amendment  was  submitted  to,  and 
ratified  by,  the  Legislature  of  the  state  of 
Washington  by  joint  resolution  passed  Janu- 
ary 13,  1919.  On  March  20,  1919,  relator 
tendered  a  petition  for  a  referendum  to  the 
respondent  Secretary  of  State;  he  asked 
that  it  be  filed  and  a  ballot  title  be  supplied. 
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Respondent  refused  to  receive  it  upon  the 
grounds  (a)  that,  the  amendment  having 
been  adopted  by  a  joint  resolution,  and  not 
by  an  act,  bill,  or  law,  it  was  not  within  the 
terms  of  the  Seventh  Amendment;  and  (b) 
that  It  was  not  a  subject  for  referendum  un- 
der article  5  of  the  Constitution  of  the  Unit- 
ed States. 

Addressing  ourselves  to  the  first  conten- 
tion of  the  respondent,  Is  the  resolution  an 
act,  bill,  or  law  within  the  meaning  of  those 
terms  as  employed  In  our  Constitution — 
whether  the  people  Intended  an  act,  bill,  or 
law  to  be  statutes  enacted  by  the  Legisla- 
ture, or  whether  they  meant  action  by  the 
Legislature  which  affected  them  as  law? 

[3]  No  cases  have  been  cited,  and  we  may 
confidently  say  that  there  is  none,  holding  to 
a  rule  of  strict  construction  where  the  power 
of  the  whole  people  is  in  question.  It  Is  a 
rule,  become  axiomatic  by  long-continued  re- 
iteration, that  no  court  will  hold  a  law  to  be 
unconstitutional  unless  such  holding  is  com- 
pelled ;  that  a  law  will  not  be  held  to  be  un- 
constitutional by  construction;  that  is  to 
say,  the  power  of  the  legislative  body,  or  the 
people  if  exercising  that  function,  will  not  be 
abridged  by  the  courts,  or  suffered  to  be 
abridged  by  others,  if  the  thing  sought  to  be 
done  is  within  the  spirit  of  the  policy  enunci- 
ated in  the  provision  under  consideration. 
To  this  end  the  courts  of  the  country  have  so 
addressed  themselves  that,  without  resort  to 
the  tedium  of  limitless  authority,  we  may 
well  adopt  the  language  pf  Judge  Cooley, 
who  was  an  acknowledged  master  in  the 
field  of  constitutional  law,  that  constitution- 
al provisions  must  be  interpreted  with  refer- 
ence to— 

"the  times  and  circumstances  under  which  the 
state  Constitution  was  formed — the  general  spir- 
it of  the  times  and  the  prevailing  sentiments 
among  the  people.  Every  constitution  has  a 
history  of  its  own  which  is  likely  to  be  more 
or  less  peculiar,  and,  unless  interpreted  in  the 
light  of  this  history,  is  liable  to  be  made  to  ex- 
press purposes  which  were  never  within  the 
minds  of  the  people  in  agreeing  to  It"  People 
v.  Harding,  63  Mich.  48,  19  N.  W.  155,  51  Am. 
Rep.  95. 

"The  safe  way  is  to  read  its  [the  Constitu- 
tion's] language  in  connection  with  the  known 
condition  of  affairs  out  of  which  the  occasion 
for  its  adoption  may  have  arisen,  and  then  to 
construe  it,  if  there  be  therein  any  doubtful  ex- 
pressions, in  a  way,  so  far  as  Is  reasonably  pos- 
sible, to  forward  the  known  purpose  or  object 
for  which  the  amendment  was  adopted."  Max- 
well v.  Dow,  176  D.  S.  581,  602,  20  Sup.  Ct 
448.  456  (44  L.  Ed.  597). 

"The  courts  are  not  bound  by  mere  forms,  nor 
are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — indeed,  are  nndcr  a  solemn  duty 
— to  look  to  the  substance  of  things,  whenever 
they  enter  upon  the  inquiry  whether  the  Legis- 
lature has  transcended  the  limits  of  its  authori- 
ty." Mugler  v.  Kansas,  123  U.  S.  623,  661,  8 
Sup.  Ct.  273,  297  (31  L.  Ed.  205). 


.  The  people,  too,  have  directly  charged  us 
with  a  duty  to  be  mindful  of  their  sovereign 
rights. 

"A  frequent  recurrence  to  fundamental  princi- 
ples is  essential  to  the  security  of  individual 
rights  and  the  perpetuity  of  free  government." 
Const.  State  of  Washington,  art.  1,  |  32. 

Wherefore  the  purpose  of  the  people  in 
adopting  the  Seventh  Amendment  is  a  proper 
subject  to  be  considered.  Did  they  intend  to 
grant  any  exceptions  other  than  those  enu- 
merated in  the  Seventh  Amendment?  If 
this  were  an  ordinary  case  of  statutory  con- 
struction, we  have  no  doubt  that  we  could 
all  agree  tha't  we  would  look  first  to  the  old 
law,  the  mischief,  and  the  remedy.  It  is 
more  important  in  considering  a  question  In- 
volving, the  first  of  all,  the  sovereign  rights 
of  the  citizen — the  right  to  speak  ultimate- 
ly and  finally  In  matters  of  political  concern 
—that  we  should  measure  the  power  reserved 
by  the  former  condition. 

It  is  well  known  that  the  power  of  the  ref- 
erendum was  asserted  not  because  the  peo- 
ple had  a  willful  or  perverse  desire  to  exer- 
cise the  legislative  function  directly,  but  be- 
cause they  had  become  impressed  with  a 
profound  conviction  that  the  Legislature  had 
ceased  to  be  responsive  to  the  popular  will 
They  endeavored  to,  and  did— unless  we  at- 
tach ourselves  to  words,  and  words  alone, 
reject  the  idea  upon  which  the  referendum 
Is  founded,  and  blind  ourselves  to  the  great 
political  movement  that  culminated  In  the 
Seventh  Amendment — make  reservation  of 
the  power  to  refer  every  act  of  the  Legisla- 
ture, with  only  certain  enumerated  excep- 
tions. 

Guided  by  these  considerations,  we  are 
satisfied  that  the  people  used  the  words  "act, 
bill  or  law"  in  no  restricted  sense,  but  in  a 
sense  commensurate  with  the  political  evil 
they  sought  to  cure. 

[4]  And  why  should  not  the  amendment  be 
a  law  within  the  meaning  of  the  Seventh 
Amendment?  No  reason  is  assigned  other 
than  that  "law"  as  there  used  is  synonymous 
with  "bill"  or  "act"  We  may  well  argue, 
and  be  within  sound  rules,  that  if  the  people 
had  so  intended  they  would  not  have  used 
the  word  "law"  at  all,  as  was  done  in  the 
state  of  Oregon.  We  can  conceive  of  no 
more  sweeping  law  than  the  proposed  amend- 
ment Certainly  no  amendment  has  ever 
been  proposed  that  goes  deeper  into  the  vi- 
tals of  the  American  idea  of  government  It 
surrenders  pro  tan  to  the  sovereignty  of  the 
state,  gives  to  the  federal  government  a  right 
to  enact  laws  and  to  enforce  them  through 
the  federal  courts,  and  It  will  deny  the  citi- 
zen the  protection  of  some  of  those  guaran- 
ties that  we  have  written  out  of  the  travail 
of  time  Into  our  own  Bill  of  Rights.  Upon 
construction  we  hold  that  the  amendment  to 
the  Constitution  of  the  United  States  is  a 
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law,  within  the  meaning  of  the  Seventh 
Amendment,  and  is  subject  to  referendum. 

But  It  is  contended  that,  whereas  the  Leg- 
islature ratified  the  amendment  by  joint  res- 
olution instead  of  by  act  or  bill,  as  it  mlgbt 
have  done,  tbe  resolution,  being  not  eo  nomi- 
ne an  act,  bill,  or  law,  is  not  subject  to  a 
referendum.  This  argument  defeats  itself, 
for  if  we  are  to  be  literal  and  exact  in  ter- 
minology, and  so  insistent  upon  "scholastic 
interpretation"  as  to  admit  this  premise,  we 
must  hold  that  the  Legislature  had  no  pow- 
er to  ratify  the  amendment  except  by  act  or 
bill;  for  we  find  no  power  granted  in  the 
Constitution  to  that  body  to  act  in  matters 
legislative  other  than  by  act  or  bill. 

This  reasoning  would  lead  to  two  conse- 
quences, equally  absurd :  Either  the  amend- 
ment being  ratified  by  resolution,  the  act  of 
ratification  is  void  as  a  thing  done  in  a  man- 
ner not  provided;  or,  if  sustained,  would  per- 
mit the  Legislature  to  defeat  the  power  of 
referendum  by  acting,  in  matters  purely  leg- 
islative, by  resolution  instead  of  by  MIL 
The  latter  is  the  consequence  in  the  instant 
case  if  the  argument  of  the  learned  Attor- 
ney General  is  to  be  sustained.  But  we  are 
not  put  to  the  extremity  of  holding  that  the 
Legislature  may  not  in  matters  of  ratifica- 
tion act  by  resolution,  for  there  is  a  high 
road  of  reason  leading  down  to  a  true  result. 

The  contention  that  a  resolution,  although 
it  may  have  the  force  and  consequence  of  a 
formal  legislative  enactment,  and  affect  the 
people  in  their  civil  and  political  rights,  can- 
not be  referred,  arises  from  a  misconception 
of  the  term.  This  case  sounds  in  funda- 
mentals, not  in  definitions.  It  is  not  the  res- 
olution, but  the  act  of  the  Legislature  in 
adopting  it,  that  is  to  be  referred.  A  res- 
olution, like  all  acts  of  the  Legislature,  is  to 
be  measured  by  the  end  accomplished.  It 
is  true  that  we  have  no  provision  in  our 
Constitution  providing  for  the  passage  of 
resolutions  even  in  the  formal  matters  in 
which  the  Legislature  has  throughout  the 
entire  ■  history  of  our  territory  and  state, 
been  wont  to  act,  but  it  is  Just  as  evident 
that  there  is  no  limitation  upon  the  power  of 
the  Legislature  to  act  by  resolution. 

The  Constitutions  of  some  of  the  states 
and  the  Constitution  of  the  United  States 
(section  7,  art.  1)  permit  or  recognize  the 
practice  of  acting  by  resolution,  and  some 
of  them  limit  its  uses.  It  has  been  held  if 
the  Constitution  is  silent,  as  ours  is,  that  leg- 
islation cannot  be  effected  by  that  method. 
Boyers  v.  Crane,  1  W.  Va.  176;  State  ex  reL 
Attorney  General  v.  Kinney,  56  Ohio  St  721, 
47  N.  E.  569;  Barry  v.  Viall,  12  B.  I.  18. 

[5]  And  were  we  considering  a  matter  in- 
volving private  right,  arising  in  or  out  of  the 
laws  of  this  state,  we  could  not  question  the 
authorities  just  cited;  but  they  are  not  ap- 
plicable for  the  reason  that  the  authority 
to  act  in  the  matter  of  a  proposed  amend- 
ment to  the  Constitution  of  the  United  States 
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does  not  arise  in  or  out  of  the  Constitution 
of  the  state,  but  arises  out  of  the  federal 
Constitution,  and  any  act,  whether  it  be  by 
resolution  or  by  bill,  on  the  part  of  the  state 
Legislature  must  he  held  to  be  a  sufficient 
expression  of  the  legislative  will,  unless  Con- 
gress itself  challenges  the  method  or  man- 
ner of  its  adoption.  It  is  upon  this  princi- 
ple that  the  Supreme  Court  of  the  United 
States  has  held  that  the  question  whether 
the  referendum  does  violence  to  the  Consti- 
tution of  the  United  States  is  nonjusticia- 
ble, holding  that  the  question  whether  it  de- 
prives the  government  of  a  state  of  its  rep- 
resentative character,  thus  violating  the 
guaranty  of  a  republican  form  of  govern- 
ment, is  a  question  for  Congress,  and  not  for 
the  courts. 

[I]  The  power  to  question  the  manner  of 
adoption  being  in  Congress,  and  not  in  the 
courts,  the  contention  that  the  Legislature 
had  no  power  to  act  by  resolution  Is  nonjus- 
ticiable, but  this  holding  does  not  foreclose 
an  inquiry  as  to  the  legislative  character  of 
the  thing  done. 

It  may  be  that  my  argument  is  not  entirely 
clear.  If  so,  we  may  profitably  resort  to  an 
illustration.  The  people  of  the  state  of 
Washington  have,  by  expression  of  their  re- 
served right  to  legislate  upon  all  proper  sub- 
jects of  legislation,  declared  the  policy  of 
this  state  to  be  against  the  barter  and  sale 
of  intoxicating  liquor  within  the  state,  and1 
by  subsequent  laws  that  we,  as  citizens  of  a 
sovereign  state,  are  opposed  to  the  use  of 
Intoxicating  liquor  by  any  of  our  citizens. 
The  original  law,  by  its  accretions,  has  be- 
come what  is  popularly  called,  in  the  nomen- 
clature of  the  Antl  Saloon  League,  "bone 
dry."  This  the  people  did  of  their  own 
free  will  and  accord  and  by  the  assertion  of 
an  hitherto  unused  power.  Let  the  ques- 
tion occur,  Can  their  act  be  undone  by  any 
plan,  power,  or  authority  less  or  other  than 
the  power  that  established  the  present  state 
of  the  law?  Keeping  in  mind  our  present 
"bone-dry"  condition,  or  plight,  if  that  term 
be  preferred,  suppose  the  Congress  of  the 
United  States  should  propose  an  amendment 
to  the  federal  Constitution  providing  that  it 
shall  hereafter  be  lawful  to  ship  into  and 
sell  in  all  of  the  states  of  the  Union  wines 
and  beers  containing  not  to  exceed  a  certain 
minimum  of  alcohol — that  It  has  the  power 
so  to  do  will  not  be  denied;  then  suppose 
that  the  state  Legislature  did  by  resolution, 
as  in  the  present  instance,  ratify  the  amend- 
ment, and  that  it  was  ratified  by  a  sufficient 
number  of  states  only,  Including  our  own, 
to  meet  the  demands  of  the  federal  Consti- 
tution: We  would  then  have  a  law  that  was 
not  a  law  before;  that  would  wipe  out  pro 
tan  to  the  present  law ;  that  would  work  such 
an  exception  to  it  that,  so  far  as  the  policy 
of  our  citizens  had  been  expressed  by  their 
direct  vote,  would  defeat  its  purposes.  In 
such  event-— and  it  is  a  reasonable  postulate 
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— would  It  be  urged  for  one  moment  that  the 
people  of  this  state  could  be  denied  a  right 
of  referendum  to  determine  for  themselves, 
under  their  reserved  powers,  whether  they 
desired  their  own  law  tq  be  thus  overcome? 
Would  they  have  to  stand  by  helplessly, 
while  the  fruits  of  their  victory  were  swept 
away,  and  their  sovereignty  surrendered  in 
degree,  by  resolution  of  the  Legislature? 

I  opine  that  we  would  find  some  way  to 
declare  that  the  right  to  refer  the  matter  to 
the  people,  who  had  theretofore  exercised 
their  reserved  power  upon  the  very  subject 
of  the  proposed  legislation,  could  not  be  thus 
defeated.  It  is  no  argument  to  say  that  a 
referendum  in  that  event  would  operate  to 
promote  a  good  cause,  while  this  demand 
comes  from  those  who  would  defeat  all  liq- 
uor legislation.  We  are  here  to  declare  the 
law,  not  to  maintain  or  defend  policies;  and 
it  is  enough  to  say  that  the  relator  is  within 
the  law  as  declared  by  the  whole  people,  and 
as  such  his  right  should  not  in  conscience  be 
denied.  We  cannot  flit  a  rule  to  meet  a  partic- 
ular case;  it  must  apply  to  all  alike,  what- 
ever the  cause  and  whatever  the  character 
of  those  who  invoke  it 

The  final,  and,  as  we  believe,  the  principal, 
ground  of  opposition  is  that  the  amendment, 
being  submitted  under  article  5  of  the  Con- 
stitution of  the  United  States,  is  a  federal 
question  in  the  sense  that  state  laws  and 
state  constitutions  have  no  bearing  upon,  or 
relation  to,  the  issues. 

It  is  argued  that  inasmuch  as  article  5  of 
the  Constitution  of  the  United  States  pro- 
vides that  a  proposed  amendment  "shall  be 
valid,  to  all  intents  and  purposes,  as  part  of 
this  Constitution,  when  ratified  by  the  Leg- 
islatures of  three-fourths  of  the  several 
states,  or  by  conventions  in  three-fourths 
thereof,"  etc.,  the  people  have  hitherto  fix- 
ed the  manner  and  form  of  ratification, 
against  which  the  reserved  power  of  the 
people  of  a  sovereign  state  may  not  prevail. 
If  we  are  to  stand  upon  the  word  "Legisla- 
tures"; if  that  word,  and  that  alone,  is  the 
Alpha  and  Omega  of  our  Inquiry — It  follows 
that  the  controversy  is  at  an  end;  but  we 
are  cited  to  no  Instances  where  a  great  ques- 
tion involving  the  political  rights  of  a  peo- 
ple has  been  met  by  such  technical  recourse ; 
where  any  court  has  so  exalted  the  letter  or 
so  debased  the  spirit  of  the  law. 

In  Noble  State  Bank  v.  "Haskell,  219  U. 
S.  104,  31  Sup.  Ct  186,  55  L.  Ed.  112,  32  L. 
R.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A,  487,  Jus- 
tice Holmes  frowned  upon  a  like  invitation, 
saying : 

"We  mast  be  cautious  about  pressing  the 
broad  words  of  the  Fourteenth  Amendment  to 
a  drily  logical  extreme.  Many  laws  which  it 
would  be  vain  to  ask  the  court  to  overthrow 
could  be  shown,  easily  enough,  to  transgress  a 
scholastic  interpretation  of  one  or  another  of 
the  great  guaranties  in  the  Bill  of  Rights. 
•  •  •  Judges  should  be  slow  to  read  into  the 


latter  [the  Constitution  of  the  United  States} 
a  nolumua  mutare  as  against  the  lawmaking 
power." 

[7]  It  may  be  set  down  as  a  truism  that 
the  Congress  of  the  United  States  has  no 
concern  of  the  manner  in  which  the  people 
of  the  several  states  pass  upon  the  proposed 
amendments.  It  is  the  act  of  ratification  or 
rejection  by  the  legislative  power  in  a  state, 
and  not  the  manner  of  doing,  that  makes 
for  the  result  to  be  accomplished. 

It  may  be  true  that  it  might  have  been 
provided  that  amendments  could  be  made  di- 
rectly by  Congress,  and  the  submission  of 
amendments  for  ratification  or  rejection  by 
the  Legislatures  of  the  several  states  at  all 
was  a  matter,  of  grace  upon  the  part  of  the 
whole  people^  when  the  Constitution  was 
adopted;  but  we  would  incline  to  the  opin- 
ion that  the  right  to  pass  upon  proposed 
amendments  should  be  treated  as  a  reserva- 
tion in  the  several  states  of  the  right  to  ex- 
press their  legislative  will  in  the  manner  in 
which  they  had  then  provided,  or  might 
thereafter  provide,  and,  when  so  regarded, 
as  a  compact  between  the  states  and  the  fed- 
eral government 

It  is  provided  in  the  federal  Constitution 
that  proposed  amendments  shall  be  ratified 
by  the  Legislatures  of  the  states  or  by  con- 
ventions assembled  for  the  purpose  of  con- 
sidering them.  It  cannot  be  urged  success- 
fully that  the  framers  of  the  Constitution 
used  the  words  "Legislatures"  and  "conven- 
tions" as  terms  describing  then  present  in- 
stitutions, for  it  is  well  known  that  at  the 
time  the  Constitution  was  adopted  some  of 
the  states  did  not  have  legislative  assem- 
blies. 

Article  5  can  mean  no  more  than  this: 
That  no  amendment  shall  be  adopted  un- 
less it  is  sanctioned  by  the  supreme  legisla- 
tive power  of  a  sufficient  number  of  the 
commonwealths,  whether  such  ratification  be 
by  legislative  assembly,  convention,  or  such 
other  method  as  might  thereafter  be  adopted 
by  the  people  in  the  several  states. 

,[8]  If  we  hold  that  the  words  "Legisla- 
tures" and  "conventions"  do  not  control  the 
plain  purpose  and  spirit  of  article  5— that  is. 
that  the  people  shall  pass  upon  a  proposed 
amendment  by  their  representatives,  if  that 
be  the  plan  provided  by  them  at  the  time 
of  its  submission,  or,  if  not  under  such  oth- 
er plan  of  expressing  their  will  as  may  not 
be  offensive  to  the  federal  Constitution — we 
are  on  solid  ground.  For  the  framers  of  the 
Constitution  had  well  in  mind — for  they  had 
lived  in  that  time  when  our  political  system 
was  being  fashioned  into  concrete  form — 
they  understood,  as  we  sometimes  forget 
that  "the  theory  of  our  political  system  is 
that  the  ultimate  sovereignty  is  in  the  peo- 
ple, from  whom  springs  all  legitimate  au- 
thority." Cooley,  Constitutional  Limitations 
(6th  Ed.)  p.  39.   Wherefore  it  may  be  said 
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that  it  is  the  meaning  and  Intent  of  article 

5  that  an  amendment  to  the  Constitution,  of 
the  United  States  shall  not  become  effective 
until  it  has  been  ratified  by  the  legislative 
authority  of  a  sufficient  number  of  the  states, 
and  it  should  not  be  held  that  a  ratification 
or  rejection  by  a  popular  vote,  under  the 
referendum  clause,  of  a  state  Constitution, 
would  be  contrary  to  the  provisions  of  ar- 
ticle 5  unless  It  can  be  said,  under  sound 
rules  of  construction,  that  the  referendum  is 
offensive  to  the  Constitution  of  the  United 
States. 

The  people  of  several  of  the  states,  having 
the  sovereign  right  of  self  government,  ex- 
cepting only  as  they  may  have  yielded  that 
right  under  the  Constitution  of  the  United 
States  and  its  amendments,  have  adopted  the 
referendum  as  a  rule  of  government,  and 
the  only  objection  that  has  ever  been  urged, 
or  that  could  have  been  urged,  against  it,  is 
that  it  violates  section  4,  art  4r  of  the  Con- 
stitution guaranteeing  to  every  state  a  repub- 
lican form  of  government.  The  Supreme 
Court  of  the  United  States  has  held  that  it 
does  not  so  offend.  Pacific  States  Telephone 

6  Telegraph  Co.  v.  Oregon,  223  U.  S.  118,  32 
Sup.  Ct.  224.  56  L.  Ed.  377. 

The  fault  of  disassociating  a  word  or  cor- 
relative words  from  the  text  of  a  written 
law,  and  promising  a  Judgment  without  the 
warmth  of  the  spirit  of  that  law,  may  be 
illustrated.  If  we  are  wrong,  it  may  well  be 
that  a  state  might,  and  withal  unwittingly, 
put  it  beyond  its  power  to  pass  upon  a  pro- 
posed amendment  to  the  federal  Constitution. 
If  the  people  of  this  state  had,  when  they 
adopted  the  referendum,  provided  for  the  ab: 
olition  of  our  legislative  assembly  (as  they 
might  have  done),  and  had  provided  that  all 
laws  should  thereafter  be  initiated  by,  and 
voted  upon  by,  direct  vote  of  the  people,  or 
that  the  legislative  functions  of  the  state 
should  be  exercised  by  a  council  of  three,  and 
that  all  their  acts  should  be  subject  to  a 
referendum  at  the  next  succeeding  general 
election,  it  would  follow,  under  the  theory 
advanced  to  defeat  a  referendum  in  this  case, 
that  a  proposed  amendment  could  not  be 
either  ratified  or  rejected  in  the  state  of 
Washington,  for  there  would  be  no  "Legisla- 
ture" or  "convention"  in  the  sense  in  which 
those  terms  are  employed  in  the  federal  Con- 
stitution. 

Significance  is  placed  on  the  word  "conven- 
tions," it  being  contended  that  if  the  word 
"Legislatures"  had  been  used  alone  our  ar- 
gument might  seem  plausible,  but  the  added 
word  "conventions"  necessarily  implies  that 
Congress  had  in  mind  a  representative  body, 
and  not  legislative  authority ;  but  we  are  in- 
clined to  take  a  broader  view. 

It  was  doubtless  intended  that  "Legisla- 
tures" should  mean  one  thing — that  is,  the 
legislative  authority  of  the  state — and  "con- 
ventions" another  thing — an  extraordinary 
representative  body,  convened  by  and  in  the 
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state,  for  the  sole  purpose  of  passing  upon 
the  proposed  amendment  to  the  federal  Con- 
stitution. If  it  had  no  other  intention  in 
adopting  the  term  "Legislatures"  in  specify- 
ing one  of  the  instrumentalities  for  passing 
upon  the  proposed  amendment  than  to  ex- 
press the  idea  of  legislative  power,  of  what- 
ever that  power  consists,  then  it  must  be 
deemed  to  mean  all  the  branches  or  com- 
ponent parts  of  that  power,  which  have  in- 
cluded the  qualified  voters  also,  if  they  so 
desire.  Inasmuch  as  the  Constitution  was 
formulated  not  for  a  day  or  a  year,  but  for 
all  time  except  as  amended,  we  may  consider 
that  It  contemplated  the  same  kinds  of  state 
legislative  bodies  then  in  existence  and 
known  to  the  framers,  or  any  other  kinds  of 
legislative  bodies  that  should  come  into  ex- 
istence in  the  future. 

One  of  the  important  ideas  governing  the 
framers  of  the  national  Constitution  was 
that  amendments  to  that  instrument  should 
be  ratified  by  the  states  as  units,  recognizing 
and  preserving  the  Integrity  and  sovereignty 
of  the  states  as  parties  to  the  compact  creat- 
ing and  continuing  that  Constitution.  Doubt- 
less there  was  no  other  idea  prevailing  It 
providing  for  adoption  of  amendments  by  the 
"Legislatures"  or  "conventions"  of  three- 
fourths  of  the  states  than  that  Certainly 
it  was  and  is  of  no  concern  to  the  others 
what  sort  of  Legislature  any  particular  state 
has,  so  long  as  it  conforms  to  the  scheme  of 
a  republican  form  of  government 

We  have  preferred  to  meet  the  question 
upon  the  plane  of  broad  reason,  having  in 
mind  the  spirit  and  policy  of  the  referendum; 
but  we  are  not  without  competent  authority 
to  prove  that  the  manner  or  the  name  at- 
tached to  the  legislative  power  of  the  state, 
whether  it  be  a  representative  body  or  the 
people  themselves,  is  of  no  concern  to  the 
federal  government 

In  State  ex  rel.  Schrader  v.  Polley,  28  S. 
D.  5,  127  N.  W.  848,  it  was  contended,  in- 
asmuch as  it  was  provided  in  the  federal 
Constitution  (section  4,  art  1)  that  "the 
times,  place,  and  manner  of  holding  elections 
for  Senators  and  Representatives  shall  be 
prescribed  In  each  state  by  the  Legislature 
thereof,  •  •  *"  that  the  relator  was 
entitled  to  have  his  name  go  upon  the  bal- 
lot at  a  general  election  under  an  act  of 
the  Legislature,  but  against  which  a  refer- 
endum petition  had  been  filed.  And  it  would 
seem,  if  the  argument  of  the  respondent  is 
sound,  that  the  prayer  of  the  relator  in  that 
case  should  have  been  granted,  for  there  the 
Constitution  of  the  United  States  provided 
that  the  Legislature  should  prescribe  the 
times,  places,  and  manner  of  holding  elec- 
tions, while  in  the  instant  case  the  provision 
is  that  the  amendment  shall  be  ratified  by 
the  Legislatures. 

[9]  After  noting  the  tenth  amendment  to 
the  Constitution,  that  "the  powers  not  dele- 
gated to  the  United  States    •    •    •  are 
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reserved  to  the  states  respectively,  or  to 
the  people,"  which,  by  the  way,  is  a  declara- 
tion that  the  people  of  the  several  states 
may  function  their  legislative  power  in  their 
own  way,  especially  so  when  the  Ninth 
Amendment,  "The  enumeration  in  the  Con- 
stitution of  certain  rights,  shall  not  be  con- 
strued to  deny  or  disparage  others  retained 
by  the  people,"  is  regarded — for  the  right  to 
legislate  directly  or  by  representative  bodies 
is  a  right  assuredly  retained,  and,  being  re- 
tained, may  be  exercised  in  the  form  and 
manner  provided  by  the  people  of  a  state — 
the  court  says: 

"We  are  also  of  the  opinion  that  the  word 
'Legislature,'  as  used  in  section  4,  art  1,  of  the 
federal  Constitution,  does  not  mean  simply  the 
members  who  compose  the  Legislature,  acting 
iu  some  ministerial  capacity,  but  refers  to  and 
means  the  lawmaking  body  or  power  of  the 
state,  as  established  by  the  state  Constitution, 
and  which  includes  the  whole  constitutional  law- 
making machinery  of  the  state.  State  govern- 
ments are  divided  into  executive,  legislative,  and 
judicial  departments,  and  the  federal  Constitu- 
tion refers  to  the  'Legislature'  in  the  sense  of 
its  being  the  legislative  department  of  the  state, 
whether  it  is  denominated  a  Legislature,  Gen- 
eral Assembly,  or  by  some  other  name.  Under 
section  1,  art.  3,  of  the  state  Constitution,  it 
will  be  observed,  the  people  of  this  state  have 
reserved  to  themselves,  as  a  part  of  the  law- 
making power,  the  right  to  vote  by  referendum, 
upon  any  law  passed  by  the  Legislature,  with 
certain  specified  exceptions,  prior  to  the  going 
into  effect  of  such  law.  That  the  exceptions 
mentioned  are  'such  laws  as  may  be  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health,  or  safety,  support  of  the  state 
government  or  its  existing  state  institutions.' 
It  is  clear  that  said  chapter  223  is  not  within 
any  of  these  exceptions.  Under  the  Constitution 
of  this  state,  the  people,  by  means  of  the 
initiative  and  referendum,  are  a  part  and  parcel 
of  the  lawmaking  power  of  this  state,  and  the 
Legislature  is  only  empowered  to  act,  in  accord- 
ance with  the  will  of  the  people  as  expressed 
by  the  vote,  when  the  referendum  is  properly 
put  in  operation.  The  term  'Legislature'  has  a 
restricted  meaning,  which  only  applies  to  the 
membership  thereof,  and  it  also  has  a  general 
meaning*  which  applies  to  that  body  of  persons 
within  a  state  clothed  with  authority  to  make 
the  laws  (Bouvier's  Law  Die. ;  Webster's  Die. ; 
18  Am.  &  Eng.  Ency.  822;  26  Cyc.  182),  and 
which,  in  this  state,  under  section  1,  art.  3, 
Const  S.  D.,  includes  the  people.   *   *  * 

"In  Baldwin  v.  Trowbridge,  2  Bart.  Contest- 
ed El.  Cas.  46,  the  minority  report,  in  present- 
ing the  legal  side  of  the  controversy,  shows  the 
following  pertinent  language,  which  meets  with 
our  approval:  'But  it  was  argued  that  this 
power  was  by  express  terms  left,  not  to  the 
states  simply,  but  to  the  Legislatures  thereof, 
and  that  this  is  such  a  limitation  upon  the 
people  of  the  states  that  they  have  now  power 
to  restrict  their  Legislatures  in  the  exercise  of 
this  right,  conferred  upon  them  by  the  federal 
Constitution;  but  I  submit  with  all  due  re- 
spect that  not  only  the  history  and  object  of 
the  section  under  consideration,  but  the  proper 
definition  of  the  term  "Legislature,"  as  therein 


used,  show  the  fallacy  of  this  construction. 
The  "Legislature"  of  the  state,  in  its  fullest  and 
broadest  sense,  signifies  that  body  in  which  all 
the  legislative  power  of  a  state  resides,  and  that 
body  is  the  people  themselves,  who  exercise  the 
elective  franchise,  and  upon  their  power  of  leg- 
islation there  is  no  limitation  or  restriction, 
except  such  as  may  be  found  in  the  federal 
Constitution,  or  such  as  they  themselves  may 
provide  by  the  organic  law  of  the  state.' " 

The  writ  was  denied. 

State  ex  rel.  Davis  v.  Hlldebrant,  94  Ohio 
St.  164,  114  N.  E.  66,  is  likewise  to  the 
point.  The  General  Assembly,  being  the  rep- 
resentative legislative  body  of  the  state  of 
Ohio,  passed  an  act  on  Maj  27,  1915  (106- 
106  Ohio  Laws,  p.  474),  redisricting  and  ap- 
portioning the  state  into  several  congres- 
sional districts.  The  state  had  theretofore 
by  an  act  passed  April  28,  1913  (103  Ohio 
Laws,  p.  668),  been  districted  and  divided. 
A  sufficient,  number  of  the  people  filed  a  pe- 
tition for  a  referendum  of  the  later  act.  It 
was  submitted  to  the  electors  of  the  state 
and  was  rejected  by  a  majority  of  the  vot- 
ers. It  was  contended  that  the  act  of  1916 
was  a  valid  act,  and  was  not  a  subject  of 
referendum,  because  section  4,  art.  1,  of  the 
federal  Constitution,  provided  that  the  times, 
places,  and  manner  of  holding  elections  for 
members  of  Congress  "shall  be  prescribed 
In  each  state  by  the  Legislature  thereof 
The  court  put  the  question: 

"Does  the  term  'Legislature,'  as  used  in  arti- 
cle 1,  section  4,  of  the  federal  Constitution,  com- 
prehend simply  the  representative  agencies  of 
the  state,  composed  of  the  members  of  the 
bicameral  body,  or  does  it  comprehend  the  vari- 
ous agencies  in  which  is  lodged  the  legislative 
power  to  make,  amend,  and  repeal  the  laws 
of  the  state,  including  the  power  reserved  to  the 
people  empowering  them  to  'adopt  or  reject  any 
law'  passed  by  the  General  Assembly  under  the 
provisions  of  section  1,  article  2,  of  the  Consti- 
tution of  Ohio?' 

After  reference  to  the  state  Constitution, 
which  is  In  form  similar  to  the  Seventh 
Amendment  to  our  own,  the  court  says: 

"These  various  sections  disclose  that  while 
the  legislative  power  has  been  delegated  to  the 
bicameral  body  composed  of  the  Senate  and 
House  of  Representatives,  the  people  of  Ohio 
have,  by  the  aforesaid  provisions  of  their  Con- 
stitution, determined  the  manner  by  which  such 
legislative  power  may  be  exercised,  under  what 
circumstances  the  laws  passed  by  it  may  be- 
come operative  without  an  appeal  to  the  people, 
and  have  further  imposed  the  conditions  under 
which  such  laws  may  become  operative  or  inop- 
erative as  they  may  have  been  adopted  or  re- 
jected by  the  popular  vote  designated  as  the  'ref- 
erendum.' 

"While  article  1,  section  4,  of  the  United 
States  Constitution,  is  controlling  upon  the 
states  in  so  far  as  it  grants  the  Legislature  of 
the  state  authority  to  prescribe  the  times,  plac- 
es, and  manner  of  holding  elections,  this  is  the 
quantum  of  the  federal  grant  The  character 
of  the  Legislature,  its  composition,  and  its  po- 
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tency  as  a  legislative  body  are  among  the  pow- 
3T8  which  are,  by  article  10  of  said  Constitution, 
'expressly  reserved  to  the  states  respectively,  or 
to  the  people.' 

"Webster's  New  International  Dictionary  de- 
fines 'Legislature'  as  follows:  The  body  of  per- 
sons in  a  state,  or  politically  organized  body  of 
people,  invested  with  power  to  make,  alter,  and 
repeal  laws.' 

"The  Century  Dictionary  defines  the  same 
term  as  follows:  'Any  body  of  persons  author- 
ized to  make  laws  or  rules  for  the  community 
represented  by  them.' 

"Under  the  reserved  power  committed  to  the 
people  of  the  states  by  the  federal  Constitution, 
the  people,  by  their  state  organic  law,  unhin- 
dered by  federal  check  or  requirement,  may 
create  any  agency  as  its  lawmaking  body,  or 
impose  on  such  agency  any  checks  or  conditions 
under  which  a  law  may  be  enacted  and  become 
operative.  Acting  under  this  recognized  au- 
thority, the  Ohio  Constitution,  prior  to  the  adop- 
tion of  the  amendment  of  1912,  provided  that 
the  legislative  power'  of  the  state  should  be 
vested  in  the  general  assembly,  consisting  of  a 
Senate  and  House  of  Representatives.  The 
same  provision  now  exists,  but  by  the  adoption 
of  the  amendment  of  1912  the  people  expressly 
limited  this  legislative  power  by  reserving  to 
themselves  the  power  to  reject  any  law  by  means 
of  a  popular  referendum.  The  lawmaking  body, 
the  Legislature,  as  defined  by  lexicographers, 
comprehends  every  agency  required  for  the  cre- 
ation of  effective  laws.  It  cannot  be  claimed 
that  the  term  'Legislature'  necessarily  implies 
a  bicameral  body.  When  the  term  was  orig- 
inally embraced  in  the  Constitution  the  Legis- 
latures of  Pennsylvania,  Georgia,  and  Vermont 
consisted  of  but  a  single  house,  with  a  second 
body  in  each  called  an  executive  council.  These 
states  later  abolished  their  councils  and  estab- 
lished a  Legislature  consisting  of  two  branches, 
and  such  is  the  character  generally  of  the  vari- 
ous state  Legislatures  to-day.  1  Bryce's  Amer- 
ican Commonwealth,  p.  461,  note. 

"The  constitutional  provision  relating  to  the 
election  of  congressmen,  conferring  the  power 
therein  defined  upon  the  various  state  Legisla- 
tures, should  be  construed  as  conferring  it  upon 
such  bodies  as  may  from  time  to  time  assume 
to  exercise  legislative  power,  whether  that  pow- 
er is  lodged  in  a  single  or  two-chambered  body, 
or  whether  the  functions  of  the  latter  be  curbed 
by  a  popular  vote  or  its  enactments  approved 
by  a  referendum  vote.*' 

This  case  went  to  the  Supreme  Court  of 
the  United  States.  State  ex  rel.  Davis  v. 
Hildebrant,  241  U.  S.  565,  36  Sup.  Ct.  708, 
60  L.  Ed.  1172.  That  court  passed  the  ques- 
tion of  the  power  of  the  state  to  adopt  and 
use  the  referendum  as  an  instrument  of  leg- 
islative will  "as  obvious,"  holding  that  the 
state  law,  which  had  been  made  subject  to 
the  referendum,  was  valid  and  operative.  A 
conclusion  manifestly  unsound  if  the  word 
"Legislature"  means  a  bicameral  body,  and 
that  meaning  is  inflexible  under  the  Con- 
stitution of  the  United  States;  for,  if  that 
were  so,  the  states  would  have  no  power  to 
prevail  against  it  whatever  the  form  of  their 
expression  may  have  been. 


HOWELL  927 

p.) 

But  it  is  said  that  the  Supreme  Court  may 
be  unsound  in  that  respect,  but  is  sound  in 
result,  because  the  Congress  had  passed  an 
act  (Act  Aug.  8,  1911,  c.  5,  37  Stat  13)  mak- 
ing the  referendum  a  component  part  of  the 
legislative  authority  empowered  to  deal  with 
the  election  of  members  of  Congress.  There 
Is  nothing  in  the  act  of  Congress  which  "pre- 
vents the  people  of  a  state  from  reserving 
a  right  of  approval  or  disapproval  by  refer- 
endum of  a  state  act  redisricting  the  state 
for  the  purpose  of  congressional  elections" 
(syllabus).  But,  if  it  were  so,  it  would  not 
avail  respondent,  for  the  power  of  the  state 
to  act  comes  from  the  Constitution  and  not 
from  any  act  of  Congress.  To  give  such 
effect  to  an  act  of  Congress  would  be  to  say 
that  Congress  might  by  act  amend  the  Con- 
stitution. Chief  Justice  White  disposed  of 
the  controversy  when  he  defined  the  Issue: 

"The  right  to  this  relief  was  based  upon  the 
charge  that  the  referendum  vote  was  not  and 
could  not  be  a  part  of  the  legislative  authority 
of  the  state,  and  therefore  could  have  no  in- 
fluence on  the  subject  of  the  law  creating  con- 
gressional districts  for  the  purpose  of  representa- 
tion in  Congress;"  . 

and  said: 

"The  court  below  adversely  disposed  of  these 
contentions,  and  held  that  the  provision  as  to 
referendum  was  a  part  of  the  legislative  power 
of  the  state.  *  *  *  As  to  the  state  power, 
we  pass  from  its  consideration,  since  it  is  obvi- 
ous that  the  decision  below  is  conclusive  on  that 
subject,  and  makes  it  clear  that,  so  far  as  the 
state  had  the  power  to  do  it,  the  referendum 
constituted  a  part  of  the  state  Constitution  and 
laws,  and  was  contained  within  the  legislative 
power,  and  therefore  the  claim  that  the  law, 
which  was  disapproved  and  was  no  law  under 
the  Constitution  and  laws  of  the  state,  was  yet 
valid  and  operative,  is  conclusively  established 
to  be 'wanting  in  merit." 

It  could  not  have  been  so  held  if  the  act 
of  the  Legislature,  as  distinguished  from 
legislative  authority,  was  essential  under  sec- 
tion 4.  If  that  were  so,  the  court  must  have 
denounced  the  referendum  in  that  and  all 
cases  where  the  Constitution  leaves  a  mat- 
ter to  the  "Legislature,"  and  refused  to  fol- 
low the  state  court,  for  its  first  duty  is  to  the 
Constitution. 

Our  attention  is  called  to  an  unpublished 
decision  of  the  Supreme  Court  of  Oregon 
in  Herbring  v.  Attorney  General,  180  Pac. 
328.  The  premise  of  the  decision  is  that  the 
reserved  power  of  the  people  is  limited  to 
a  review  of  "any  act  of  the  legislative  as- 
sembly," and  that  the  word  "act"  was  used 
having  In  mind  the  exercise  of  the  legisla- 
tive function  as  outlined  in  the  original 
draft  of  the  state  Constitution,  and  that  the 
word  "act"  did  not  comprehend  a  Joint  res- 
olution. 

We  have  already  demonstrated  that  our 
Constitution  is  more  comprehensive. «  The 
decision  does  not  appeal  to  us  for  another 
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reason.  Its  basis  Is  fundamentally  unsound, ; 
in  that  it  proceeds  upon  the  theory  that  the  i 
right  of  the  people  to  legislate  upon  the  ques- 
tlon  rests  in  the  antecedent  provisions  of  the 
state  Constitution,  whereas  the  right  conies 
from  the  Constitution  of  the  United  States. 

Other  questions  were  discussed  by  coun- 
sel. We  have  considered  them,  and  are 
agreed  that  they  are  not  controlling. 

The  writ  will  issue. 

MOUNT,   MAIN,   and   HOLCOMB,  JJ-, 

concur. 

MACKINTOSH,  J.  (concurring).  By  the 
adoption  of  the  Initiative  and  referendum 
amendments  the  people  of  this  state  became 
a  part  of  the  legislative  branch  of  the  state 
government,  and  all  legislative  actions,  ex- 
cept those  especially  exempted,  are  subject  to 
their  participation.  The  reasons  which  have 
led  up  to  this  modern  form  of  legislation  are 
as  set  forth  In  Judge  CHAD  WICK'S  opinion, 
and,  upon  both  authority  and  reason,  no  cur- 
tailment of  this  power  should  now  be  judi- 
cially sanctioned.  If  the  people  have  declar- 
ed their  intention  to  assert  their  authority 
over  the  Legislature  in  acts  many  of  which 
are  of  temporary  or  small  Importance,  it  was 
surely  their  intention  to  preserve  to  them- 
selves the  right  of  reviewing  legislative  ac- 
tion of  lasting  and  great  Importance,  and 
within  this  category  assuredly  fall  all  ac- 
tions dealing  with  the  amendment  of  the  fed- 
eral Constitution.  It  would  be  idle  to  say 
that  the  right  of  referendum  could  be  exer- 
cised In  the  unimportant  matters  and  not  in 
the  important   

The  dissenting  opinion  of  Judge  PARKER 
Indulges  In  altogether  too  narrow  and  restrict- 
ed an  Interpretation  of  the  right  of  referen- 
dum, and  seems  to  be  entirely  out  of  .har- 
mony with  the  course  of  the  decisions  of  this 
court  upon  this  and  kindred  matters  arising 
under  laws  affecting  modern  legislative  and 
governmental  functions.  By  strict  adherence 
to  dictionary  definitions  this  dissenting  opin- 
ion crushes  the  spirit  of  the  constitutional 
provisions  under  consideration,  and,  If  it 
were  the  prevailing  view  in  this  case,  would 
mark  a  step  backward  by  a  court  which  has 
come  to  be  recognized  as  rather  liberal  in  its 
interpretation  of  legislation  aimed  at  the 
correction  of  social  and  public  evils.  It  is 
clear  to  ray  mind  that  the  law  contemplated 
the  submission  to  the  people  of  all  legislative 
acts,  using  that  word  in  its  broad  significa- 
tion, and  It  is  also  clear  that  the  Constitu- 
tion of  the  United  States,  In  providing  for 
amendments  •thereof,  intended  that  those 
amendments  should  by  Congress  be  submit- 
ted to  the  legislative  powers  of  the  various 
states,  and  that  the  term  "Legislature,"  as 
used  in  that  broad  way,  was  not  meant  to 
refer  merely  to  what  Is  commonly  called  a 
Legislature. 

The  view  expressed  by  Judge  FULLERTON 
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appears  to  me  to  be  equally  as  untenable  as 
those  written  by  Judge  PARKER  and  those 
agreeing  with  him.  As  I  understand  it, 
that  view  is  that  because  the  Legislature 
ratified  the  proposed  constitutional  amend- 
ment by  Joint  resolution  instead  of  by  an  act, 
that  therefore  there  has  never  been  any  rati- 
fication by  the  state  of  Washington  of  the 
proposed  prohibition  amendment  The  an- 
swer to  this  has  been  admirably  expressed 
in  the  majority  opinion,  and  it  would  appear 
to  be  self-evident  that  the  technical  manner 
of  signifying  the  agreement  of  the  legislative 
body  Is  a  question  which  snoold  be  deter- 
mined by  the  Congress  of  the  United  States 
and  is  not  a  matter  of  our  concern. 

I  am  compelled  by  the  majority  opinion  to 
concur  In  the  result  therein  arrived  at 

PARKER,  J.  (dissenting).  I  am  unable  to 
concur  In  the  majority  opinion  of  the  court 
The  necessity  of  a  prompt  disposition  of  this 
case,  in  view  of  the  decision  of  a  majority  of 
the  court  to  grant  the  writ  prayed  for,  pre- 
vents me  setting  forth  at  the  length  that  I 
would  like  to  my  views  upon  the  question  pre- 
sented. I  will  content  myself  with  the  fol- 
lowing brief  observations,  which  I  think 
could  be  materially  strengthened,  in  support 
of  the  conclusions  I  have  reached,  by  a  more 
detailed  discussion. 

The  resolution  of  Congress  here  in  question 
reads: 

"Joint  Resolution. 

"Proposing  an  amendment  to  the  Conatitutior. 
of  the  United  States. 
"Resolved  by  the  Senate  and  Hoaae  of  Rep- 
resentatives of  the  United  States  of  America 
In  Congress  assembled  (two-thirds  of  each 
house  concurring  therein),  that  the  following 
amendment  to  the  Constitution  be,  and  hereby 
Is,  proposed  to  the  states,  to  become  valid  as  a 
part  of  the  Constitution  when  ratified  by  the 
Legislatures  of  several  states  as  provided  by 
the  Constitution: 

"Article  — . 

"Section  1.  After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture,  sale,  or 
transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exporta- 
tion thereof  from  the  United  8tates  and  all 
territory  subject  to  the  jurisdiction  thereof 
for  beverage  purposes  is  hereby  prohibited. 

"Sec.  2.  The  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this 
article  by  appropriate  legislation. 

"Sec.  3.  This  article  shall  be  inoperative  un- 
less it  shall  have  been  ratified  as  an  amendment 
to  the  Constitution  by  the  Legislatures  of  the 
several  states,  as  provided  In  the  Constitution, 
within  seven  years  from  the  date  of  the  sub- 
mission hereof,  to  the  states  by  the  Congress.'* 
U.  S.  Stats.  1918,  Sess.  II,  40  Stat  1050. 

The  Constitution  of  the  United  States  In 
the  fifth  article  thereof  prescribes  the  man- 
ner of  proposing  and  ratifying  amendments 
to  that  instrument  as  follows: 
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"The  Congress,  whenever  two-thirds  of  both 
houses  shall  deem  It  necessary,  shall  propose 
amendments  to  this  Constitution,  or,  on  the  ap- 
plication of  the  Legislatures  of  two-thirds  of 
the  several  states,  shall  call  a  convention  for 
p co posing  amendments,  which,  in  either  case, 
shall  be  valid,  to  all  intents  and  purposes,  as 
part  of  this  Constitution,  when  ratified  by  the 
Legislatures  of  three-fourths  of  the  several 
states,  or  by  conventions  in  three-fourths  there- 
of, as  the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  tht  Congress.  *  •  •  " 

In  the  sixth  article  of  that  instrument  we 
also  read: 

'This  Constitution,  and  the  laws  of  the  Unit- 
ed States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shell  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 

It  is  therefore  plain  that  the  above-quoted 
portion  of  the  fifth  article  of  the  federal 
Constitution  is  the  supreme  law  of  the  land 
touching  the  subject  of  amending  that  instru- 
ment. The  several  states,  by  the  express  pro- 
visions of  that  article,  have  as  completely 
surrendered  the  power  to  prescribe  a  differ- 
ent manner  of  amending  the  federal  Consti- 
tution as  they  have  surrendered  to  the  fed- 
eral government  the  sovereign  powers  enu- 
merated in  that  instrument  to  be  exercised 
by  the  federal  government  It  Is  to  be  noted 
that  the  Congress  of  the  United  States  has 
the  power  to  prescribe  either  of  two  ways  in 
which  the  several  states  shall  voice  their  rat- 
ification of  a  proposed  amendment  to  the  fed- 
eral Constitution,  to  wit,  "by  the  Legisla- 
tures," or  "by  conventions"  held  in  the  sev- 
eral states  for  that  purpose;  and  that  Con- 
gress has  in  Its  proposal  of  this  amendment 
expressly  provided  that  it  "shall  be  inopera- 
tive unless  It  shall  have  been  ratified  as  an 
amendment  to  the  Constitution  by  the  Legis- 
latures of  the  several  states.  •  •  * "  In 
other  words.  Congress  has  submitted  this 
proposed  amendment  for  ratification  or  re- 
jection to  the  Legislatures  of  the  several 
states  instead  of  to  conventions  to  be  held 
therein. 

It  is  contended  in  behalf  of  the  relator 
that  the  word  "Legislatures,"  as  used  in  the 
above-quoted  portion  of  the  fifth  article  of 
the  federal  Constitution,  means  not  alone  the 
lawmaking  representative  body  of  the  sev- 
eral states  called  "Legislature"  or  some  other 
name  of  the  same  import,  but  the  entire  law- 
making body  of  the  state,  though  such  body 
Include  the  individual  electors  of  the  state, 
when  by  its  Constitution  such  electors  pos- 
sess the  power  of  direct  legislation  through 
the  initiative  and  referendum,  as  they  do  in 
the  state  of  Washington  under  its  Constitu- 
tion, by  virtue  of  the  Seventh  Amendment 
thereto,  reading,  iu  so  far  as  we  need  here 
notice  its  language,  as  follows: 
181P.-69 
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"The  legislative  authority  of  the  state  of 
Washington  shall  be  vested  hi  the  Legislature, 
consisting  of  a  Senate  and  House  of  Represen- 
tatives, which  shall  be  called  the  Legislature  of 
the  state  of  Washington,  but  the  people  reserve 
to  themselves  the  power  to  propose  bills,  laws, 
and  to  enact  or  reject  the  same  at  the  polls,  in- 
dependent of  the  Legislature,  and  also  reserve 
power,  at  their  own  option,  to  approve  or  re- 
ject at  the  polls  any  act,  item,  section  or  part 
of  any  bill,  act  or  law  passed  by  the  Legisla- 
ture." 

I  am  convinced  that  the  ratification  by  a 
state  Legislature  of  a  proposed  amendment 
to  the  federal  Constitution  Is  an  exercise  of 
a  power  which  the  Legislature  possesses  by 
virtue  of  the  fifth  article  of  that  Instrument, 
and  the  designation  by  Congress  of  that 
method  of  ratification  In  pursuance  of  the 
power  given  to  Congress  by  that  article,  and 
that  the  Legislature  Is  not  acting  In  pursu- 
ance of  any  power  given  to  It  by  the  state 
Constitution,  except  In  so  far  as  the  Legisla- 
ture may  owe  Its  existence  to  the  state  Con- 
stitution. I  cannot  escape  the  conclusion 
that  such  act  of  ratification  by  the  Legisla- 
ture la  not  lawmaking  legislation  for  the 
state  and  its  people  under  its  Constitution, 
but  is  simply  the  casting  of  the  vote  of  the 
state  and  its  people  in  the  manner  prescribed 
by  the  federal  Constitution  and  the  direc- 
tion of  Congress  made  In  pursuance  thereof, 
as  to  whether  or  not  the  proposed  amend- 
ment of  that  instrument  shall  be  ratified. 
Such  act  of  a  state  legislature,  it  may  be 
conceded,  Is  an  act  of  participation  in  legis- 
lation ;  but  I  think  it  'is  an  act  of  participa- 
tion in  purely  national  legislation,  and  is 
neither  state  legislation,  nor  an  act  of  par- 
ticipation In  state  legislation.  I  may  fur- 
ther observe  that  the  act  of  ratification 
would,  as  I  view  it,  be  in  substance  identical 
in  character,  whether  done  by  the  Legisla- 
ture by  a  vote  upon  an  informal  motion,  by 
a  formal  resolution,  or  by  a  formal  bill,  as 
in  the  enactment  of  ordinary  state  laws;  and 
that  the  form  of  ratification  by  the  Legisla- 
ture Is  of  no  moment  in  the  determination  of 
whether  or  not  the  legislative  act  of  ratifica- 
tion is  referable  to  a  direct  vote  of  the  peo- 
ple. Of  course  the  Legislature  might  call 
for  an  advisory  vote  of  the  people  before 
finally  acting,  but  that  is  not  this  case. 

In  Jameson,  Constitutional  Conventions 
(4th  Ed.)  |  683,  that  learned  author  says: 

"The  power  of  a  state  Legislature  to  partic- 
ipate in  amending  the  federal  Constitution  ex- 
ists only  by  virtue  of  a  special  grant  in  that 
Constitution.  It  is  a  power  which  it  could  not 
assume  under  any  notion  of  a  general  right  to 
legislate,  for  that  right  is  confined  within  state 
limits  and  to  the  enactment  of  ordinary  laws." 

Our  problem  here  Is,  What  body  of  per- 
sons compose  the  "Legislature,"  within  the 
meaning  of  that  word  as  used  in  the  fifth 
article  of  the  federal  Constitution?  rather 
than  the  question  of  where  the  whole  of 
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the  state's  legislative  power  resides.  Re- 
curring to  the  language  of  that  article,  and 
having  in  mina  what  must  have  been  the 
commonly  accepted  meaning  of  the  word 
"Legislature"  when  originally  placed  In 
that  article  of  the  Constitution,  I  am  con- 
vinced that  It  means  that  body  of  per- 
sons composing  the  ordinary  representative 
lawmaking  body  of  the  state.  The  fact  that 
Congress  Is  given  power  to  submit  pro- 
posed constitutional  amendments  to  conven- 
tions, manifestly  meaning  representative 
conventions,  in  the  several  states,  as  well 
as  to  the  Legislatures  thereof;  the  manner 
in  whkh  the  several  states  and  their  people 
express  their  choice  for  president  and  vice 
president  of  the  United  States  through  chos- 
en representatives  called  electors,  instead  of 
by  direct  vote;  the  manner  in  which  the 
several  states  express  their  choice  for  United 
States  senators  through  chosen  members  of 
their  respective  representative  lawmaking 
bodies  called  "Legislatures,"  or  some  other 
name  of  tbe  same  import,  as  provided  by 
the  federal  Constitution,  until  recent  years; 
the  fact  that  the  federal  Constitution,  until 
the  recent  amendment  thereto  providing  for 
the  election  of  senators  by  direct  vote  of  the 
people,  never  contained  any  provision  for  the 
people  of  the  respective  states  voicing  their 
will  by  direct  vote  upon  any  federal  or  na- 
tional question  wherein  the  decision  of  a 
state,  or  the  people  thereof  as  a  whole,  was 
called  for  under  some  provision  of  the  fed- 
eral Constitution;  and  the  history  of  the 
times  touching  the  original  framing  and 
adoption  of  the  federal  Constitution — to  my 
mind  argue  all  but  conclusively  that  it  was 
not  the  intent  or  purpose  of  the  framers  of 
that  instrument  that  amendments  thereto 
should  be  ratified  by  the  several  states  or 
the  people  thereof  other  than  by  an  expres- 
sion of  their  will  in  that  behalf  through 
their  representative  legislative  bodies  called 
"Legislatures"  or  some  other  name  of  the 
same  Import,  or  through  representative  con- 
ventions held  In  the  several  states  for  that 
purpose. 

Counsel  for  the  relator  call  to  our  atten- 
tion and  Invoke  in  his  behalf  the  decisions 
cf  the  Supreme  Courts  of  South  Dakota  and 
Ohio  in  State  ex  rel.  Schrader  v.  Polley, 
26  S.  D.  5,  127  N.  W.  848,  and  State  ex  rel. 
Davis  v.  Hlldebrant,  94  Ohio  St.  154,  114 
N.  E.  55,  holding,  in  substance,  that  the  word 
"legislature,"  as  used  in  section  4  of  ar- 
ticle 1  of  the  federal  Constitution,  means  and 
comprehends  the  entire  legislative  power  of 
the  respective  states,  including  not  only  the 
legislative  power  possessed  by  the  represent- 
ative legislative  body  of  each  state,  but 
also  the  legislative  power  which  may  be 
reserved  in  the  people  of  a  state  by  its 
Constitution,  to  be  exercised  by  the  initiative 
and  referendum,  as  such  power  is  reserved 
in  the  people  of  South  Dakota  and  Ohio  by 
their  Constitutions,  in  substance  the  same 
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as  such  power  is  reserved  In  the  people  of 
our  state  by  the  above-quoted  portions  of 
the  Seventh  Amendment  to  our  Constitution. 
Section  4  of  article  1  of  the  federal  Consti- 
tution, the  Interpretation  of  which  was  in- 
volved In  those  decisions,  reads: 

"The  times,  places  and  manner  of  holding 
elections  for  senators  and  representatives,  shall 
be  prescribed  in  each  state  by  the  Legislature 
thereof;  but  the  Congress  may  at,  any  time  by 
law  make  or  alter  such  regulations,  except  as 
to  the  places  of  choosing  senators." 

The  question  hi  each  of  those  cases  was 
as  to  whether  or  not  an  act  passed  by  the 
representative  legislative  lawmaking  body  of 
the  state,  called  "Legislature"  In  South  Da- 
kato,  and  "General  Assembly"  in  Ohio,  divid- 
ing the  state  into  congressional  districts, 
and  providing  for  the  election  of  represent- 
atives in  Congress  therefrom,  was  subject  to 
a  referendum  vote  of  the  people  of  the  state 
under  the  initiative  and  referendum  pro- 
vision of  its  Constitution;  those  courts  de- 
ciding that  such  an  act  was  subject  to  a  ref- 
erendum vote  of  the  people.  It  seems  to 
me  at  once  apparent  that  there  Is  a  marked 
distinction  between  the  legislative  power  re- 
served to  the  several  states  by  the  provisions 
of  section  4,  art  1,  of  the  federal  Consti- 
tution, and  the  provisions  of  article  5  of  that 
instrument,  providing  the  manner  in  which 
the  respective  states  and  the  people  shall  ex- 
press their  ratification  of  proposed  amend- 
ments to  that  Instrument.  The  former  is  the 
enactment  of  law,  the  prescribing  of  a  rule 
of  conduct,  by  the  sovereign  legislative 
power  of  the  state,  subject,  of  course,  to  be 
superseded  by  laws  which  may  be  enacted  by 
Congress,  but  nevertheless  within  itself  an 
act  of  legislation,  completed,  or  to  be  com- 
pleted, by  the  sole  legislative  power  of  the 
state ;  and  the  fact  that  such  legislation  may 
have  to  give  way  to  some  higher  law  which 
Congress  may  enact  does  not  in  the  least 
change  the  fact  that  It  is  an  act  done  by  the 
legislative  power  of  the  state,  in  the  doing 
of  which  no  other  state  or  power  has  any 
voice  whatsoever.  The  latter  is  but  the  cast- 
ing of  the  vote  of  the  state  and  its  people 
upon  the  question  of  amending  the  federal 
Constitution  in  the  manner  provided  for  by 
the  terms  of  that  instrument — a  question 
not  of  state  legislation,  but  of  national  leg- 
islation, in  which  each  state  has  but  one 
vote.  I  think  that  the  South  Dakota  and 
Ohio  decisions  are  of  no  controlling  force  In 
the  solution  of  this  problem. 

It  has  been  suggested  that  a  state  con- 
stitution might  not  create  any  representative 
lawmaking  body  such  as  is  commonly  called 
"Legislature,"  but  provide  for  the  exercise 
of  the  whole  of  the  state's  legislative  power 
by  direct  vote  of  the  people,  a  thing  I  con- 
cede to  be  not  impossible,  and  that  such  a 
state  might  decline  to  provide  for  the  call- 
ing of  a  convention  to  act  upon  a  proposal 
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to  amend  the  federal  Constitution.  I  am 
quite  unable  to  see,  should  my  view  of  the 
question  here  presented  prevail,  that  such 
a  condition  would  In  the  least  Impair  the 
right  and  power  of  Congress  to  obtain,  In  an 
orderly  and  lawful  way,  an  expression  of  the 
will  of  the  people  of  such  a  state  touching  a 
proposed  amendment  to  the  federal  Consti- 
tution, since  Congress  Is  plainly '  given  the 
power  to  submit  such  a  proposal  to  conven- 
tions in  the  several  states,  and  to  provide 
the  manner  of  electing  delegates  to,  and  the 
calling  of,  such  conventions,  all  of  which 
could  be  readily  done  by  Congress  wholly 
apart  from  state  constitutional  and  statutory 
law. 

It  Is  contended  in  behalf  of  the  relator  that 
the  secretary  of  state  should  not  now .  be 
permitted  to  refuse  to  file  the  petition,  give 
*a  serial  number  thereto  as  a  referendum 
measure,  transmit  a  copy  thereof  to  the  at- 
torney general  for  the  preparation  of  a  ballot 
title,  and  perform  the  other  acts  required  of 
him  by  law  looking  to  the  submission  of  ref- 
erendum measures  to  the  people,  and  that 
we  should  not  at  this  time  entertain  the  de- 
fense made  in  the  secretary's  behalf  that  the 
proposed  measure  is  not  referable  to  the 
people.  Counsel  for  the  relator  call  to  our 
attention  and  rely  upon  that  line  of  decisions 
holding,  in  substance,  that  the  courts  will  not 
entertain  the  question  of  the  constitutionality 
or  validity  of  a  proposed  initiative  or  referen- 
dum measure,  in  a  proceeding  to  compel  an 
officer  to  perform  or  refrain  from  perform- 
ing some  act  prescribed  by  law,  to  be  per- 
formed by  him,  looking  to  the  submission  of 
such  measures  to  the  people.  Our  real  con- 
cern here  Is  not  with  the  constitutionality  or 
validity  of  the  Joint  resolution  of  our  Legis- 
lature here  in  question.  The  real  reason  why 
the  secretary  of  state  should  not  be  compelled 
to  perform  the  acts  demanded  of  him  by  the 
relator  Is  that  the  question  of  the  ratifica- 
tion of  a  proposed  federal  constitutional 
amendment  Is  not  one  to  be  finally  decided  by 
direct  vote  Of  the  people  of  the  several  states, 
but  by  the  vote  of  the  states  and  the  people 
thereof,  expressed  through  their  representa- 
tive lawmaking  bodies  or  representative  con- 
ventions held  in  the  several  states  for  that 
purpose.  No  decision  of  any  court  has  come 
to  our  notice  holding  that  an  officer  whose 
duty  it  is  to  perform  acts  looking  to  the  sub- 
mission to  the  people  of  initiative  and  refer- 
endum measures  can  be  compelled  by  manda- 
mus to  perform  any  act  looking  to  the  sub- 
mission of  a  question  to  the  people  which  un- 
der no  circumstances  is  referable  to  a  direct 
vote  of  the  people  for  final  decision  as  an  ini- 
tiative or  referendum  measure.  The  demand 
here  made  by  the  relator  upon  the  secretary 
of  state  is,  in  its  last  analysis,  a  demand  that 
he  perform  an  act  which  I  think  he  is  not 
legally  required  to  perform.  Our  decisions  in 
State  ex  rel.  Case  v.  Howell,  85  Wash.  281, 
147  Pac.  1162,  and  State  ex  rel.  Case  v. 
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Howell,  85  Wash.  294,  147  Pac.  1159,  Ann 
Cas,  1916A,  1231,  are  In  harmony  with  thi* 
view  of  the  law,-  though  this  exact  question 
was  not  there  presented  to  the  court 

I  am  of  the  opinion  that  the  writ  should 
be  denied. 

MITCHELL,  J.,  concurs  In  the  dissenting 
opinion  of  Judge  PARKER. 

TOLMAN,  J.  I  thoroughly  and  heartily 
agree  with  the  construction  placed  upon  our 
state  Constitution  by  the  majority,  but  am 
convinced  that  the  question  here  Involved  is 
one  upon  which  our  state  Constitution  and 
laws  have  no  bearing,  and  that  the  manner 
of  amending  the  federal  Constitution  Is  fixed 
by  that  instrument  itself;  I  therefore  eon- 
cur  with  Judge  PARKER, 

FULLERTON,  J.  While  I  concur  In  the 
conclusion  reached  by  Judge  PARKER,  I 
do  so  for  a  very  different  reason  than  the 
reason  given  by  him.  I  am  of  the  opinion 
that  there  has  been  no  valid  ratification  of 
the  proposed  constitutional  amendment  If 
this  view  be  sound,  it  follows,  as  matter  of 
course,  that  there  is  nothing  to  submit  under 
the  referendum  clause  of  the  Constitution  to 
the  vote  of  the  electorate. 

I  need  not  state  at  length  the  reasons 
which  lead  me  to  think  there  has  been  no 
valid  ratification  of  the  amendment.  It  is 
sufficient  to  say  that  in  my  opinion  the  term 
"Legislature,"  as  used  in  the  fifth  article  of 
the  federal  Constitution,  has  reference  to  the 
legislative  power  of  the  state,  not  to  that  part 
of  the  legislative  power  technically  desig- 
nated in  the  Constitution  as  the  Legislature. 
The  two  houses  of  the  legislative  branch  of 
the  state  government  cannot,  therefore, 
ratify  a  proposed  amendment  to  the  federal 
Constitution  by  a  Joint  resolution;  this  for 
the  reason  that  they  do  not  constitute  the 
sole  legislative  power.  The  Governor,  by  his 
right  of  approval  or  disapproval  of  legisla- 
tive enactments,  and  the  people,  through  the 
referendum,  constitute  a  part  of  that  power, 
and  the  participation  of  the  one  in  every 
Instance,  and  the  participation  of  the  other 
if  it  so  desires,  are  necessary  to  the  passage 
of  laws.  That  the  ratification  of  the  proposed 
amendment  is  the  enactment  of  a  law  seems 
to  me  only  necessary  to  be  stated  to  be  con- 
ceded. It  is  a  surrender  of  a  part  of  the 
sovereignty  of  the  state,  and  It  makes  that 
law  in  the  state  which  was  not  law  before. 
The  state  Constitution  points  out  the  proce- 
dure for  the  enactment  of  laws.  That  proce- 
dure has  not  been  followed  in  this  instance; 
hence  my  conclusion  that  there  has  been  no 
valid  ratification  of  the  amendment. 

I  am  aware  that  the  majority  meet  my 
objection  by  arguing  that  the  power  to  amend 
the  Constitution  of  the  United  States  ema- 
nates from  that  Constitution,  and,  since  It 
prescribes  no  form  for  state  action,  any 


Digitized  by 


932 


181  PACIFIC 


REPORTER 


(Idaho 


•citable  form  may  be  adopted  which  express- 
es the  will  of  the  state.  Bat  this  line  of  rea- 
soning overlooks  the  language  of  the  constitu- 
tional provision  authorizing  amendments. 
As  shown  In  both  the  majority  and  dissent- 
ing opinions,  the  Congress  In  submitting  pro- 
posed amendments  to  the  Constitution  for 
ratification  by  the  states  may  adopt  either 
one  of  two  methods  for  such  ratification ;  It 
may  submit  the  amendment  to  the  Legisla- 
tures of  the  several  states,  or  It  may  submit 
it  to  conventions  of  the  several  states. 

If  the  majority  contention  be  sound,  a 
submission  to  the  Legislature  would  be  legal- 
ly ratified  if  ratified  by  a  convention,  and  If 
submitted  to  a  convention  would  be  legally 
ratified  if  ratified  by  the  Legislature.  This 
form  of  reasoning  is  to  my  mind  unsound. 

I  think.  Instead  of  waiving  form,  form  Is 
expressly  insisted  upon,  and,  since  the  sub- 
mission Is  In  this  Instance  to  the  Legislature, 
the  Legislature  must  act  In  the  manner  it  Is 
empowered  to  act  by  the  laws  creating  It, 
else  there  Is  no  valid  ratification. 

That  I  am  not  alone  in  this  view  Is  shown 
by  the  cases  supporting  it  cited  by  the  ma- 
jority. I  cannot  agree  with  the  majority, 
however,  in  thinking  them  unsound.  To  my 
mind  the  reasoning  upon  which  they  are 
founded  Is  unanswerable. 

I  think  the  writ  should  be  denied. 


(104  Wash.  854) 

CHAS.  W.  JOHNSON  LUMBER  CO.  ▼. 
GREAT  NORTHERN  RT.  CO. 
(No,  14859.) 

(Supreme  Court  of  Washington.  May  81, 1919.) 

En  Banc. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  176  Pac,  343. 

PER  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
opinion,  heretofore  filed  herein,  as  reported 
in  176  Pac.  343,  and  for  the  reasons  there 
stated  the  judgment  is  affirmed. 


(82  Idaho,  257) 

WALKER  v.  EDWARDS  et  aL 

(Supreme  Court  of  Idaho.   May  28,  1919.) 

1.  Habeas  Corpus  <s=>99<3)  —  Custody  or 
Children— WmrABs  or  Child. 

In  the  exercise  of  its  discretion  in  determin- 
ing to  whom  the  custody  of  a  child  shall  be 
awarded,  in  a  case  like  the  one  here  under  con- 
sideration, the  trial  court  will  look  to,  and  be 
governed  by,  the  welfare  of  the  child. 


2.  Habeas  Corpus  4J=s>113(12)  —  Custody  or 
Children— Review. 
In  cases  of  this  kind  the  rule  applies  that 
the  judgment  will  not  be  disturbed  because  of 
conflict  in  the  evidence  If  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Habeas  corpus  by  J.  P.  Walker,  as  guard- 
Ian  of  Mary  Bush,  an  Infant,  against  Ell 
Edwards  and  another,  to  procure  custody 
of  the  Infant.  From  a  judgment  quashing 
the  writ,  plaintiff  appeals.  Affirmed. 

Scatterday  &  Van  Duyn,  of  Caldwell,  for 
appellant. 

Walter  Griffiths,  of  Caldwell,  for  respond- 
ents. 

MORGAN,  a  J.  Appellant  applied  to  the 
district  court  for  a  writ  of  habeas  corpus 
alleging,  among  other  things,  that  he  was 
the  guardian  of  the  person  of  Mary  Bush, 
an  infant,  who  was  under  the  unlawful  con- 
trol and  restraint  of  respondents.  The  writ 
was  issued,  and  respondents  answered  the 
allegations  in  the  petition.  At  the  hearing 
many  witnesses  were  examined,  and  the 
judge  questioned  the  child,  who  was  between 
10  and  U  years  old,  in  private.  Findings  of 
fact  were  made  and  judgment  entered  that 
the  child  be  returned  to  the  care  and  cus- 
tody of  respondents.  The  appeal  is  from 
the  judgment 

[1,  2]  The  controlling  facts  found  are  as 
follows:  That  appellant  Is  the  guardian  of 
Mary  Bush;  that  her  parents  died  in  Jan- 
uary, 1915,  leaving  three  children,  of  which 
Mary  is  the  oldest;  that  her  mother,  who 
survived  the  father  by  a  few  days,  request- 
ed appellant  to  take  the  children  and  find 
suitable  homes  for  them;  that  the  parents 
desired  the  children  brought  up  in  the  teach- 
ings of  the  religious  denomination  to  which 
they  and  appellant  belonged;  that  respond- 
ent, Fern  Edwards,  Is  of  that  sect;  the  oth- 
er respondent,  her  husband,  is  not,  but  at- 
tends Its  services ;  that,'  before  the  death  of 
the  mother,  appellant  placed  Mary  in  the 
home  of  a  neighbor  until  a  permanent  home 
could  be  found  for  her;  that  she  remained 
there  until  May,  1915,  when,  with  the  con- 
sent of  appellant  and  his  wife,  she  was 
placed  In  custody  of  respondents,  with  the 
request  that  they  provide  her  a  permanent 
home;  that  she  was  received  into  their  home 
upon  such  request;  and  that  they  have  at  all 
times  since  then  provided  her  with  "the 
necessaries,  comforts,  and  pleasures  of  life, 
supplied  her  with  excellent  educational  facil- 
ities, medical  aid,  proper  home  training,  and 
in  all  respects  treated  her  as  their  own  child, 
until  there  has  at  this  time  grown  up  feel- 
ings, ties,  and  relations  between  this  child 
and  her  adopted  parents  which  cannot  now 
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be  broken  by  separation  without  Inestimable 
Injury  to  the  welfare  of  the  child" ;  that  re- 
spondents have  the  Inclination  and  ability 
to  provide  her  with  all  necessary  mental, 
moral,  and  physical  training  required  by  a 
child  of  her  age  and  temperament  and  a 
home  which  cannot,  under  the  circumstances, 
be  excelled;  that  she  has  no  property,  and 
It  is  for  her  best  interest  and  welfare  that 
she  remain  in  the  care  and  custody  of  re- 
spondents. These  findings  are  supported  by 
the  evidence. 

In  a  case  of  this  kind  the  trial  court  will, 
in  the  exercise  of  its  discretion,  look  to  and 
be  governed  by  the  welfare  of  the  child  (An- 
drino  v.  Yates,  12  Idaho,  618,  87  Pat  787; 
In  re  Martin,  29  Idaho,  716.  161  Pac.  573; 
Allen  v.  Williams,  81  Idaho,  809,  171  Pac 
493),  and  the  rule  applies  that  the  Judgment 
will  not  be  disturbed  because  of  conflict  in 
the  evidence  if  there  is  sufficient  proof,  if 
uncontradicted,  to  sustain  it  (Jain  v.  Priest, 
80  Idaho,  278,  164  Pac  364). 

The  judgment  is  affirmed.  Costs  are 
awarded  to  respondents. 

RICE,  J.,  concurs. 

BUDGE  J.  (concurring  specially).  I  agree 
with  the  conclusions  reached  in  the  majority 
opinion  that  the  trial  court  did  not  err 
in  entering  its  Judgment  quashing  the  writ 
of  habeas  corpus,  and  thereby  declining  to 
Interfere  with  the  custody  of  the  minor  child, 
Mary  Bush. 

In  determining  the  custody  of  a  child,  Its 
welfare  is  of  paramount  importance;  yet 
the  right  of  a  guardian  to  the  custody  of  his 
ward  is  entitled  to  consideration. 

C.  L.  |  5775,  provides  that: 

"5775.  Cutto&y  of  Minor  by  Guardian.— It 
the  minor  has  no  father  or  mother  living,  com- 
petent to  have  the  custody  and  care  of  his  edu- 
cation, the  guardian  appointed  shall  have  the 
same." 

And  C.  L.  |  5776,  provides  that: 

"5776.  Every  guardian  appointed  shall  have 
the  custody  and  care  of  the  education  of  the 
minor,  and  the  care  and  management  of  his  es- 
tate, until  such  minor  arrives  at  the  age  of 
majority  or  marries,  or  until  the  guardian  is 
legally  discharged." 

This  right  of  the  guardian  to  the  custody 
of  the  ward  is  like  the  right  of  the  natural 
parent  to  the  custody  of  the  child.  A  guard- 
ian, lawfully  appointed,  stands  in  loco  paren- 
tis with  respect  to  his  ward,  and  is  entitled 
to  the  custody  of  the  ward  until  such  ward 
arrives  at  the  age  of  majority  or  marries, 
or  until  the  guardian  is  legally  discharged, 
unless  the  acts  or  conduct  of  the  guardian 
have  been  such  as  to  constitute  abandon- 
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ment,  surrender,  transfer,  or  forfeiture  of 
this  right,  eithertemporarily  or  permanently. 

The  record  in  this  case  discloses,  among 
other  facts,  that  in  October,  1914,  prior  to 
her  parents'  death,  Mary  was  taken  by  Mr. 
Walker  to  the  home  of  Mr.  and  Mrs.  Fowler, 
to  reside  there  until  a  suitable,  permanent 
home  could  be  found  for  her.  She  remained 
there  until  May,  1915,  when  she  was  taken 
by  Mrs.  Walker  and  Mr.  Fowler  to  the  home 
of  Mr.  and  Mrs.  Edwards,  whereupon  it  was 
agreed  between  Mr.  Walker  and  Mr.  and 
Mrs.  Edwards  that  she  was  to  reside  with 
the  latter  family,  as  a  member  of  their 
household,  so  long  as  they  wished  to  keep 
her  and  would  provide  a  suitable  and  proper 
home  for  her.  The  evidence  shows  that  it 
was  never  intended  that  Mary  should  be 
taken  into  the  Walker  home,  but  that  Mary's 
mother  placed  the  child  In  Mr.  Walker's 
care  for  the  purpose  of  finding  a  home  for 
her. 

It  is  conceded  that  Mary's  entire  care  and 
well-being  was  left  to  the  Edwards  after  she 
was  taken  to  their  home;  that  Mrs.  Ed- 
wards has  been  a  good  mother  to  her;  that 
she  has  received  proper  care,  education,  and 
moral  training;  and  that  a  feeling  of  pa- 
rental love  and  affection  has  grown  up  be- 
tween them  and  Mary. 

To  my  mind  the  state  of  facts  disclosed 
in  the  record  justifies  the  conclusion  that 
Mr.  Walker  has  surrendered  and  transferred 
his  right,  as  guardian,  to  the  custody  of 
Mary,  to  Mr.  and  Mrs.  Edwards,  so  long  as 
the  latter  maintain  the  same  parental  love 
and  affection  towards  Mary  and  continue  to 
furnish  her  with  a  good  home,  educational 
advantages,  and  moral  training,  according  to 
the  agreement  under  which*  they  assumed 
her  care.  The  right  of  guardianship  is  not 
vacated  by  this  proceeding,  however,  for 
conditions  may  hereafter  arise  which  would 
warrant  the  guardian  in  again  asserting  his 
right  to  the  custody  of  the  child. 

In  any  event  I  think  it  can  be  properly 
said  that  this  is  a  case  where  the  right  of 
the  guardian  to  the  custody  of  the  minor  Is 
not  clear,  and  the  best  interest  of  the  child 
should  govern  the  court ;  the  welfare  of  the 
child  being  the  main  object  to  be  attained. 
Pool  v.  Gott,  14  Monthly  Law  Reporter,  269; 
Hoxsie  v.  Potter,  16  R.  I.  374,  17  Atl.  129; 
Hurd  on  Habeas  Corpus,  p.  539.  To  inter- 
fere with  the  relationship  which  now  exists 
between  Mary  and  the  Edwards  would  be 
seriously  detrimental  to  her  welfare  and 
happiness,  and  for  that  reason  I  think  the 
agreement  between  Mr.  Walker  and  the  Ed- 
wards at  the  time  Mary  was  placed  in  the 
custody  of  the  latter  should  be  upheld,  and 
therefore  that  the  court  did  not  err  in  quash- 
ing the  writ 
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<32  Idaho,  276) 

STATE  ex  rel.  BLACK,  vAtty.  Gen.,  t. 
EAGLESON,  State  Treasurer. 
(No,  3388.) 

(Supreme  Court  of  Idaho.   June  11,  1919.) 

States  <8=»113 — "Indebtedness"— Constitu- 
tional Provisions. 
The  issuance  and  sale  of  treasury  notes,  in 
conformity  to  Laws  1919,  c.  94,  does  not  incur 
an  indebtedness  within  the  meaning  of  article  8, 
S  1,  of  the  Constitution  of  Idaho. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indebted- 
ness.] 

Original  mandamus  by  State  of  Idaho,  on 
the  relation  of  Roy  L.  Black,  Attorney  Gen- 
eral, against  John  W.  Eagleson,  Treasurer 
of  the  State  of  Idaho.  Demurrer  to  answer 
sustained. 

Roy  L.  Black,  Atty.  Gen.,  and  Dean  Drls- 
coll,  Asst.  Atty.  Gen.,  for  plaintiff. 

Frank  Martin  and  I.  N.  Sullivan,  both  of 
Boise,  for  defendant. 

MORGAN,  O.  J.  Relator  states  In  his  ap- 
plication for  a  writ  of  mandate  that  he  is 
Attorney  General,  and  the  defendant  is 
treasurer  of  the  state  of  Idaho;  that  the 
state  board  of  examiners,  on  April  30,  1919, 
by  resolution  regularly  adopted,  ordered  and 
directed  the  issuance  and  sale  of  treasury 
notes  of  the  par  value  of  $1,250,000,  as  au- 
thorized by  Sess.  Laws  1919,  c.  94,  p.  346; 
that  there  is  outstanding  in  taxes  levied  for 

1919,  for  general  state  purposes,  payable  Into 
the  general  fund  of  the  state  treasury,  in 

1920,  the  sum  of  $2,000,000  in  addition  to  the 
revenue  accruing  thereto  from  sources  other 
than  taxation;  that  there  are  no  treasury 
notes  of  the  character  mentioned  in  said 
chapter  94,  for  1919,  issued  or  outstanding, 
and  that  the  defendant  has  failed  and  re- 
fused, and  still  fails  and  refuses,  to  perform 
the  duties  devolving  upon  him  as  treasurer 
In  making  sale  of  said  notes. 

Section  1  of  chapter  94,  above  cited,  Is  as 
follows : 

"That  for  the  purpose  of  anticipating  the  reve- 
nue to  accrue  in  the  general  fund  of  the  state 
of  Idaho  from  taxes  levied  for  the  current  bien- 
nium  and  thereby  advancing  the  time  of  pay- 
ment of  the  outstanding  claims  and  charges 
against  the  said  general  fund,  together  with 
accruing  charges,  claimr  and  appropriations 
against  said  fund,  a  loan  for  the  use  and  benefit, 
and  in  the  name  of,  the  state  of  Idaho,  in  the 
principal  sum  of  three  million  dollars,  lawful 
money  of  the  United  States  of  America,  is  here- 
by authorized  and  directed,  the  proceeds  of 
which  said  loan  shall  be  deposited  in  the  treas- 
ury of  the  state  of  Idaho  in  the  general  fund 
therein  and  shall  be  subject  to  the  appropria- 
tions now  made  or  hereafter  to  be  made  from  or 
against  said  general  fund  and  to  disposition  in  j 


like  manner  as  all  other  moneys  accumulating 
in  said  fund." 

The  chapter  under  consideration  authoriz- 
es the  state  board  of  examiners  to  order  the 
sale  of  such  amounts  of  treasury  notes  as 
it  may  deem  best,  provided  It  shall  not  or- 
der, nor  permit  to  be  sold,  during  the  year 
1919  an  amount  of  the  total  par  value,  plus 
interest  to  date  of  maturity,  exceeding  the 
total  tax  levy  In  that  year  for  general  state 
purposes  payable  Into  the  treasury  in  1920, 
and  during  1920  it  shall  not  order  nor  permit 
to  be  sold  an  amount  exceeding,  In  like  man- 
ner, the  taxes  levied  In  that  year  fdr  gen- 
eral state  purposes  payable  into  the  treasury 
in  1921.  It  is  further  provided  that  upon 
the  adoption  by  the  state  board  of  examiners 
of  a  resolution  directing  the  sale  of  notes 
the  treasurer  shall  perform  certain  acta,  In 
the  law  specified,  looking  to  the  sale  thereof. 
The  purpose  of  this  action  Is  to  procure  the 
performance  of  these  acts. 

The  defendant  answered,  In  effect,  that  If 
treasury  notes  be  Issued  as  prayed  for  the 
Indebtedness  thereby  created  will,  together 
with  the  bonded  indebtedness  of  the  state 
now  outstanding,  be  in  excess  of  the  amount 
permitted  by  article  8,  §  1,  of  the  Constitu- 
tion which,  so  far  as  It  Is  material  to  this 
case,  provides: 

"The  Legislature  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities, 
which  shall  •  •  *  exceed  in  the  aggregate 
the  sum  of  two  million  dollars.  •   •   •  " 

The  answer  was  demurred  to,  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  defense,  and  the  only  ques- 
tion presented  Is  .  as  to  whether  or  not  the 
treasury  notes  In  question  will,  if  issued  and 
sold,  constitute  an  Indebtedness  within  the 
meaning*  of  that  section  of  the  Constitution. 

This  court,  In  Stein  v.  Morrison,  9  Idaho, 
426,  at  page  451,  75  Pac.  246,  at  page  254, 
said: 

"The  appropriations  for  current  expenses  and 
the  raising  of  revenue  to  meet  those  appropria- 
tions have  been  treated  by  the  people  in  fram- 
ing and  adopting  the  organic  law  as  a  cash 
transaction." 

The  decision  of  the  court  upon  this  point 
is  summarized  In  the  syllabus  as  follows: 

"The  public  revenues  may  be  appropriated  by 
the  Legislature  in  anticipation  of  their  receipt, 
•  •  *  and  it  is  not  necessary  to  the  validity 
of  such  an  appropriation  that  funds  should  be 
in  the  treasury  at  the  time  to  meet  the  same. 

"Such  appropriations  do  not  constitute  a  debt 
or  liability  against  the  state  within  the  provi- 
sions of  section  1,  article  8,  of  the  Constitu- 
tion.  •  • 

See,  also,  State  v.  McCauley,  15  CaL  430; 
In  re  Incurring  of  State  Debts  (R.  I.)  37 
Atl.  14;  Ash  v.  Parkinson,  5  Nev.-15;  Rhea 
v.  Newman,  153  Ky.  604,  156  S.  W.  154,  44 
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L.  B.  A.  (N.  S.)  989;  Rowley  v.  Clarke,  102 
Iowa,  732,  144  N.  W.  908;  State  v.  Med- 
bery  et  al.,  7  Ohio  St  522;  State  v.  Dona- 
hey  (Ohio)  113  N.  E.  203. 

A  question  similar  to  the  one  before  as 
arose  in  South  Dakota,  where  the  Legislature 
had  provided  for  the  issuance  and  sale  of 
state  warrants,  in  anticipation  of  the  pay- 
ment of  taxes  already  levied,  to  procure 
cash  with  which  to  pay  the  current  expenses 
of  state  government.  The  court  held  that 
"appropriations  from  the  assessed,  but  un- 
collected, revenues  of  the  state,  and  the  Is- 
suance of  warrants  in  pursuance  thereof, 
is  not  the  Incurring  of  an  indebtedness," 
within  the  meaning  of  a  constitutional  pro- 
vision of  that  state  which,  so  far  as  this 
question  is  concerned,  is  the  equivalent  of 
our  article  8,  §  1.  In  re  State  Warrants, 
0  S.  D.  518,  02  N.  W.  101,  55  Am.  St  Rep. 
852.  See,  also,  Bryan  v.  Menefee,  21  OkL 
1,  95  Pac.  471.  This  is  the  correct  rule,  and 
it  applies  to  treasury  note*  with  equal 
force  as  to  state  warrants. 

The  demurrer  to  the  answer  is  sustained. 

BIOS  and  BUDGE,  JJ.,  concur. 


(82  Idaho,  280) 

STATE  ex  rel.  HALL,  Commissioner  Public 
Works,  et  al.  v.  EAGLESON,  State 
Treasurer.  (No.  3387.) 

(Supreme  Court  of  Idaho.    June  12,  1919.) 

1.  States  «=»113— "IwDEBTEnNKss"— Cohsti- 
TtmoNAii  Pbovisions. 

The  issuance  and  sale  of  treasury  notes,  In 
conformity  to  Laws  1919,  c.  95,  does  not  incur 
an  indebtedness  within  the  meaning  of  ^article  8, 
§  1,  of  the  Constitution  of  Idaho. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indebted- 
ness.] 

2.  Evidence  <8=>33-^Judiciai.  Notice— Con- 
tents of  Journals  of  Legislative  Houses. 

The  court  will  take  judicial  notice  of  the 
contents  of  the  journals  of  the  houses  of  the 
Legislature. 

Original  mandamus  by  the  State  of  Idaho, 
on  relation  of  W.  J.  Hall,  Commissioner  of 
Public  Works,  and  Boy  L.  Black,  Attorney 
General,  against  John  W.  Eagleson,  Treas- 
urer of  the  State  of  Idaho.  Demurrer  to 
answer  sustained. 

Boy  L.  Black,  Atty.  Gen.,  and  Dean  Dris- 
coll.  Asst.  Atty.  Gen.,  for  plaintiff. 

Frank  Martin  and  I.  N.  Sullivan,  both  of 
Boise,  for  defendant 

MORGAN,  O.  J.  [1]  This  Is  an  original 
application  for  a  writ  of  mandate,  com- 
manding the  defendant  to  perform  certain 


duties  devolving  upon  him  as  state  treasur- 
er, pursuant  to  the  provisions  of  Sess.  Laws 
1919,  c.  95,  p.  353.  That  chapter  provides 
for  the  issuance  and  sale  of  treasury  notes 
in  anticipation  of  revenues  to  be  raised  by 
taxes  already  levied  for  the  years  1919  and 
1920  for  the  benefit  of  the  state  highway 
fund.  It  is  similar  to  chapter  94,  of  the 
same  Session  Laws,  enacted  for  the  purpose 
of  anticipating  revenue  to  accrue  in  the 
general  fund,  which  last-mentioned  chapter 
was  under  consideration  in  case  of  State  of 
Idaho  on  relation  of  Roy  L.  Black,  Attorney 
General,  v.  John  W.  Eagleson,  Treasurer, 
181  Pac.  934. 

In  this  case,  as  in  that  the  defendant 
answered,  •  in  effect,  that  If  treasury  notes 
be  issued  as  prayed  for  the  Indebtedness 
thereby  created  will,  together  with  the  bond- 
ed Indebtedness  of  the  state  now  outstand- 
ing, be  In  excess  of  the  amount  permitted 
by  article  8,  |  1,  of  the  Constitution.  The 
.answer  was  demurred  to  on  the  ground  that 
it  does  not  state  facts  sufficient  .to  constitute 
a  defense.  On  authority  of  the  case  above 
cited  the  defendant's  contention  in  this  case 
will  be  resolved  against  him,  the  court  hold- 
ing that  the  Issuance  of  treasury  notes,  In 
conformity  to  Sess.  Laws  1919,  c  95,  does 
not  incur  an  indebtedness  within  the  mean- 
ing of  article  8,  $  1,  of  the  Constitution  of 
Idaho. 

[2]  It  is  further  alleged  In  the  answer 
that  chapter  95,  Sess.  Laws  1919,  is  not  a 
law  of  the  state  of  Idaho,  for  the  reason 
that  it  was  not  read  on  three  several  days 
in  the  House  of  Bepresentatives,  and  that 
the  provisions  of  article  3,  I  15,  of  the  Con- 
stitution were  not  dispensed  with.  That  sec- 
tion provides: 

"No  law  shall  be  passed  except  by  bill  •  •  • 
nor  shall  any  bill  become  a  law  unless  the  same 
shall  have  been  read  on  three  several  days  in 
each  house  previous  to  the  final  vote  thereon. 

"Provided,  in  case  of  urgency,  two-thirds  of 
the  house  where  such  bill  may  be  pending  may, 
upon  vote  of  the  yeas  and  nays,  dispense  with 
this  provision.   *   *  * " 

It  appears  from  the  answer  that  the  mat- 
ter relied  upon  by  defendant  as  a  failure 
to  conform  to  the  provisions  of  the  Con- 
stitution consists  of  a  record  appearing  in 
the  House  Journal  of  the  Fifteenth  Legis- 
lative Session  which  shows  that  upon  a 
yea  and  nay  vote  the  following  motion,  made 
by  one  of  the  members,  unanimously  car- 
ried: 

"I  move  that  all  rules  of  the  House  inter- 
fering with  the  immediate  passage  of  House  Bill 
No.  283  be  suspended;  that  the  portions  of 
section  15  of  article  3  of  the  Constitution  of 
tHe  state  of  Idaho,  requiring  all  bills  to  be  read 
on  three  several  days,  be  dispensed  with,  this 
being  a  case  of  urgency,  and  that  House  Bill 
No.  280  be  read  the  first  time  by  title,  second 
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time  by  title,  and  the  third  time  at  length,  sec- 
tion by  section,  and  be  put  upon  its  final  pas- 
sage." 

It  also  appears  that  chapter  95  In  ques- 
tion was  designated  and  known  in  the  Leg- 
islature as  House  Bill  No.  283. 

It  is  difficult  to  imagine  a  member  of  the 
Legislature  Intentionally  moving  that  the 
rules  of  the  House  Interfering  with  the  Im- 
mediate passage  of  a  bill  be  suspended  and 
another  bill  be  put  upon  Its  final  passage. 
It  is  also  difficult  to  imagine  the  entire  mem- 
bership of  the  House  of  Representatives  In- 
tentionally voting  for  such  a  motion.  That 
the  motion  was  made  with  respect  to  House 
Bill  No.  283  appears  from  the  fact  that  there 
was  no  house  bill  numbered  286  -introduced 
in  the  fifteenth  session  of  the  Legislature, 
House  Bill  No.  284  being  the  last  one  pre- 
sented. This  Is  shown  by  the  House  Journal, 
and  the  court  will  take  judicial  notice  of  the 
contents  of  the  journals  of  the  houses  of 
the  Legislature.  Burkhart  v.  Reed,  2  Ida- 
ho, 603,  22  Pac  1.  It  is  quite  clear  refer- 
ence to  House  Bill  No.  286  In  the  record 
of  the  motion  is  a  typographical  error,  and 
that  the  motion  was  made  and  carried  with 
respect  to  House  Bill  No.  283. 

The  demurrer  to  the  answer  Is  sustained. 

RICE  and  BUDGE,  JJ.,  concur. 


(75  Okl.  71) 

JACOBS  et  aL  v.  DUNCAN  et  at   (No.  9538.) 

(Supreme  Court  of  Oklahoma.   March  11,  1919. 
On  Petition  for  Rehearing,  June  17, 
1919.) 

(ByUabut  by  the  Court.) 
L  Adoption  <^21— Inheritance— Statute. 

An  adopted  child  has  only  such  rights  to 
inherit  the  property  of  his  adopting  parent  as 
the  statute  under  which  he  is  adopted  gives  him. 

2.  Adoption  «S=»21  —  Inheritance  from 
Adopting  Parent— Laws  of  Choctaw  Na- 
tion. 

Record  examined  and  held,  that  the  right  of 
an  adopted  child  to  inherit  from  his  adopting 
parent  is  not  conferred  by  the  statutes  of  the 
Choctaw  Nation  relied  upon  for  that  purpose. 

(Additional  Byllabut  by  Editorial  Staff.) 

3.  Adoption  «=»3— Relation— What  Law 
Governs. 

The  law  in  force  at  the  date  of  adoption 
controls  as  to  the  relation  created  by  the  act 
of  adoption,  and  not  the  law  in  force  at  the  date 
of  death  of  the  adopting  parent. 

4.  Adoption  <8=>  21— Inheritance. 

The  right  of  inheritance  is  not  necessarily 
incident  to  the  relationship  of  parent  and  child, 
and  hence  is  not  necessarily  incident  to  the 


relationship  of  adoption,  and  the  adopted  child 
has  only  such  right  to  inherit  from  adopting 
parent  as  the  statute  under  which  he  Is  adopted 
gives  him. 

Error  from  District  Court,  Jefferson  Coun- 
ty; Cham.  Jones,  Judge. 

Action  by  Rhoda  Jacobs  and  others  against 
Lester  Duncan  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed and  remanded,  with  directions, 

R.  C.  Drake,  of  Duncan,  and  Geo.  T.  Ar- 
nett,  of  Idabel,  for  plaintiffs  In  error. 

Bridges  &  Vertrees,  of  Waurika,  and  W.  P. 
Semple,  of  Durant,  for  defendants  in  error. 

KANE,  J.  The  land  involved  herein  was 
the  allotment  of  Sallle  Hokabe,  a  full-blood 
Choctaw  Indian,  who  died  during  the  year 
1903 ;  the  land  being  subsequently  allotted  by 
an  administrator.  The  allottee  left  surviv- 
ing her  her  sister,  Rhoda  Jacobs,  the  children 
of  several  deceased  sisters,  and  one  James 
Meahaya,  who  it  was  alleged  was  legally 
adopted  by  the  allottee  pursuant  to  the  laws 
In  force  in  the  Choctaw  Nation,  some  time 
during  the  year  1897  or  1898.  The  plaintiffs 
claim  the  land  through  conveyances  from 
the  kindred  of  the  allottee  and  their,  assigns, 
and  the  defendants  claim  the  land  through 
conveyances  from  James  Meahaya  and  his 
assigns.  The  court  below  decided  in  favor  of 
the  latter  claimants  and  entered  judgment 
accordingly,  to  reverse  which  this  proceeding 
in  error  was  commenced. 

The  sole  question  involved  Is  stated  by 
counsel  for  plaintiffs  in  error  In  their  brief 
as  follows:  Plaintiffs  in  error  claim  the  title 
by  deed  from  James  Meahaya,  and  contend 
that  the  said  James  Meahaya,  by  reason  of 
the  purported  adoption,  was  heir  to  the  land, 
and,  If  their  contention  Is  correct,  this  case 
should  be  affirmed;  otherwise,  plaintiffs  in 
error  should  recover  their  three-fourths  Inter- 
est In  the  land. 

[1-3]  The  theory  of  the  prevailing  par- 
ties is  stated  by  their  counsel  in  their  brief 
as  follows: 

"At  the  date  of  the  death  of  the  allottee  in 
this  case  the  laws  of  descent  and  distribution 
as  embraced  in  chapter  49  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas  were  in  force  in 
the  Indian  Territory;  but  at  the  date  of  the 
adoption  the  laws  of  the  Choctaw  Nation  were 
in  force,  and  controlled  as  to  the  status  creat- 
ed by  the  act  of  adoption.  Nothing  is  said  in 
chapter  49  of  Mansfield's  Digest  with  reference 
to  adopted  children.  The  right  to  inherit  is 
neither  conferred  nor  denied  by  statute.  •  •  • 
It  is  not  a  question  of  a  change  of  domicile,  nor 
strictly  a  question  of  comity  between  states,  nor 
of  the  effect  to  be  given  to  a  judgment  or  stat- 
ute of  a  foreign  state.  Tftall  Intents  and  pur- 
poses, James  Meshaya  was  the  child  of  Saliie 
Hokabe,  when  the  Choctaw  laws  of  inheritance 
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were  supplanted  by  chapter  49  of  Mansfield's 
Digest.  How  he  attained '  that  status  is  not 
material.  It  is  sufficient  to  say  that  the  law  in 
force  at  the  date  of  adoption  controls  as  to  the 
relation  created  by  the  act  of  adoption,  and  not 
the  law  in  force  at  the  date  of  death  of  the 
adopting  parent." 

Assuming  that  James  Meshaya  was  legal* 
ly  adopted  as  alleged,  we  will  now  examine 
the  Choctaw  statutes,  by  virtue  of  which  it 
was  claimed  he  acquired  the  status  which 
entitled  him  to  Inherit  the  lands  of  Sallle 
Hokabe  as  her  heir. 

The  Choctaw  statute  on  adoption  provides: 

"Any  person  or  persons  who  may  wish  to 
adopt  an  illegitimate  or  orphan  child  or  chil- 
dren shall  file  a  petition  to  that  effect  with  the 
clerk  of  the  county  they  may  reside  in,  which 
shall  remain  on  file  for  thirty  days;  and  if  no 
legal  or  just  cause  is  shown  why  the  petition 
shall  not  be  granted,  then  the  county  judge 
shall  grant  the  petition  and  cause  the  same  to 
be  recorded  in  the  county  clerk's  office,  after 
which  the  adoption  shall  be  as  binding  as  if 
done  by  special  act  of  the  General  Council." 

There  was  some  evidence  tending  to  show 
that  James  Meshaya  was  adopted  under  this 
law,  but,  the  records  themselves  having  been 
burned,  no  attempt  was  made  to  show  the 
contents  of  the  petition  filed  or  of  the  order 
of  the  county  court  granting  the  petition. 

The  Choctaw  law  of  Inheritance  in  force  In 
that  nation  at  the  time  of  the  alleged  adop- 
tion provides  as  tyllows: 

"An  act  relating  to  persons  dying  intestate  or 
without  a  wilL 
"Be  it  enacted  by  the  General  Council  of  the 
Choctaw  Nation  assembled,  that,  from  and  after 
the  passage  of  this  act,  the  property  of  all  per- 
sons who  died  intestate  or  without  a  will  shall 
descend  to  his  legal  wife  or  husband  and  their 
children." 

[4]  The  contention  is  that  the  mere  event 
of  adoption  fixed  the  legal  status  of  the  adopt- 
ed child  and  that  thereafter  he  stood,  as  to 
the  property  of  the  adopting  parent,  in  the 
same  light  as  a  child  born  in  lawful  wed- 
lock. Powers  v.  Hafley,  85  Ky.  671,  4  8.  W. 
683,  Wolf  et  al.  v.  Gall  et  al.,  174  Cal.  140, 162 
Pac.  115,  In  re  Estate  of  Wardell,  57  Cal.  484, 
Humphries  v.  Davis,  100  Ind.  274,  50  Am. 
Rep.  794,  and  other  cases  of  this  class  are 
relied  upon  to  support  this  contention.  We 
have  examined  these  cases  and  the  other 
cases  discussing  similar  questions,  and  find 
that  invariably  the  right  of  inheritance  was 
either  fixed  by  the  special  act  providing  for 
the  adoption,  as  in  the  Kentucky  case,  or  by 
the  general  law  upon  that  subject  as  in  the 
other  cases.  There  is  no  dissent  from  the 
proposition  that  the  right  of  inheritance  is 
not  necessarily  incident  to  the  relationship 
of  parent  and  child  and  hence  is  not  neces- 
sarily Incident  to  the  relationship  of  adop- 
tion, or  that  the  enactment  itself  must  be 
looked  to  to  ascertain  the  right  of  the  parties 


to  inherit  In  other  words  the  adopted  child 
has  only  such  right  to  inherit  the  property  of 
his  adopting  parent  as  the  statute  under 
which  he  is  adopted  gives  him.  Coombs  et 
al.  v.  Cook,  86  OkL  .326,  129  Pac.  698;  Boat 
et  al.  v.  Swlnney  et  ah,  79  Kan.  332,  99  Pac. 
621.  This  is  the  principal  question  appeal- 
ing parties  contend  for. 

Discussing  the  very  statute  which  coun- 
sel claim  confers  the  right  of  succession  upon 
James  Meshaya,  Mr.  Justice  Hayes,  in  de- 
livering the  opinion  for  the  court  in  the 
Coombs  Case,  says: 

"What  effect  an  adoption  under  the  statute- 
has  upon  the  right  of  an  adopted  child  to  in- 
herit from  its  adopting  parent  is  not  disclosed 
by  the  foregoing  statute  pleaded  and  proved,, 
which  states  that  adoption  made  in  county 
courts  shall  be  as  binding  as  if  done  by  special 
act  of  the  General  Council." 

As  we  fully  agree  with  the  conclusion  of 
the  learned  justice  that  the  right  of  an  adopt- 
ed child  to  Inherit  from  his  adopting  parent 
is  not  disclosed  by  this  statute,  and  as  it  is 
conceded  that  James  Meshaya  was  not  en- 
titled to  Inherit  either  under  the  common  law 
or  under  the  statute  of  descent  and  distribu- 
tion In  force  at  the  time  of  the  death  of  the 
allottee,  it  must  follow  that  the  right  does  not 
exist.  i 

For  the  reasons  stated,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  re- 
manded, with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

All  the  Justices  concur,  except  RAINExV 
J.,  not  participating. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Upon,  rehearing  It  is 
suggested  by  counsel  for  defendants  in  error 
that,  if  the  cause  is  remanded  for  a  new  trial, 
they  will  be  able  to  amend  their  pleadings  and 
show  that,  under  the  construction  placed  up- 
on the  statutes  involved  herein  by  the  Su- 
preme Court  of  the  Choctaw  Nation,  adopted 
children  had  the  same  status  as  natural 
children  In  the  matter  of  inheriting  the  lands 
of  adopting  parents.  This  question  was  not 
in  the  case  as  formerly  presented  to  this 
court,  and  it  was  not  the  purpose  of  the 
opinion  to  foreclose  raising  it  in  the  trial 
court  if,  in  the  opinion  of  the  judge  thereof^ 
it  furnishes  a  proper  subject  for  amendment. 

The  same  may  be  said  of  the  question  rais- 
ed by  the  third  ground  for  reversal  assigned 
by  counsel  for  plaintiff  in  error:  "Is  the 
deed  from  Rhoda  Jacobs  and  Emma  Jacobs 
a  valid  deed?"  This  question  was  not  pass- 
ed upon  by  the  trial  court,  and  consequently 
was  not  subject  to  appellate  review. 

Without  expressing  an  opinion  upon  either 
of  these  questions  the  cause  will  be  reversed 
and  remanded  for  a  new  trial. 

As  thus  modified,  the  petition  for  rehearing 
la  denied. 
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COMMON  SCHOOL  DIST.  NO.  32  et  al.  v. 
INDEPENDENT  SCHOOL  DIST.  NO.  66 
et  aL    (No.  10499.) 

(Supreme  Court  of  Oklahoma.   June  10,  1919.) 

(Byllabut  by  the  Court.) 

1.  Coubts  <fc=>207(2)  —  Original  Jurisdic- 
tion of  Supreme  Coubt— Constitutional 
Provisions. 

This  court  baa  power,  under  the  provisions 
of  section  2,  art  7,  of  the  Constitution,  to  is- 
sue the  common-law  writ  of  certiorari,  in  cases 
where  no  appeal  or  proceeding  in  error  lies,  to 
bring  up  the  record  of  commissions  or  boards 
created  by  law  for  review  as  to  jurisdictional 
errors  only. 

2.  Schools  and  School  Districts  <@=>39  — 
Transfer  of  Territory — Certiobabi — Ju- 

BISDICTION  OF  SUPBEMB  COUBT. 

Where,  on  appeal  from  an  order  of  the  coun- 
ty superintendent  of  public  instruction  trans- 
ferring territory  to  an  independent  school  dis- 
trict, under  section  2,  art,  6,  c.  219,  Session 
Laws  1913,  the  county  commissioners  exceed 
their  jurisdiction  in  affirming  the  order,  in  that 
the  territory  transferred  exceeds  5  per  cent, 
of  the  assessed  valuation  of  the  district  from 
which  the  territory  is  transferred,  writ  of  cer- 
tiorari will  lie  from  this  court,  and  the  order 
of  the  board  of"  county  commissioners  will  be 
set  aside.  W 

Original  proceeding  for  writ  of  certiorari 
by  Common  School  District  No.  32  and  others 
against  Independent  School  District  No.  56 
and  others  to  review  and  vacate  an  order 
by  the  county  superintendent  of  public  in- 
struction of  Creek  county,  affirmed  on  appeal 
by  the  board  of  commissioners  of  Creek  coun- 
ty, transferring  certain  parts  of  District  No. 
32  to  District  No.  66  of  said  county.  Order 
of  board  of  county  commissioners  set  aside. 

C.  B.  Rockwood  and  W.  V.  Pryor,  both  of 
Sapulpa,  for  plaintiffs  in  error. 

Speakman  &  Murrell,  of  Sapulpa,  for  de- 
lendants  in  error. 


KANE,  J.  This  is  an  original  proceeding 
for  a  writ  of  certiorari  for  the  purpose  of 
having  this  court  review  and  vacate  an 
order  made  by  the  county  superintendent  of 
public  instruction  of  Creek  county  and  af- 
firmed on  appeal  by  the  board  of  county 
commissioners  of  Creek  county,  transferring 
certain  portions  of  common  school  district 
No.  32  of  Creek  county  to  independent  school 
district  No.  56  of  said  county. 

[1,2]  Section  2,  art.  6,  c  219,  Session  Laws 
1913,  and  section  11,  art  2,  c  219,  Session 
Laws  1913,  together  provide  that  appeal  may 
be  taken  from  the  action  of  the  county  super- 
intendent of  public  instruction  transferring 
territory  to  an  independent  school  district  to 


board  of  county  commissioners,  and  that 
the  decision  of  the  county  commissioners, 
shall  be  final.  There  being  no  appeal 
or  other  adequate  remedy,  the  writ  of  cer- 
tiorari will  lie  to  bring  up  the  record  of 
commissions  or  boards  created  by  law  for  re- 
view as  to  jurisdictional  errors  only.  Baker 
v.  Newton  et  al.,  22  OkL  658,  98  Pac.  931; 
In  re  Benedictine  Fathers  of  Sacred  Heart 
Mission,  46  OkL  358,  145  Pac.  494;  Tiger  et 
al.  v.  Creek  County  Court  et  al.,  45  Okl.  70L, 
146  Pac.  912;  Farm  enter  v.  Ray,  158  Pac 
1183 ;  Grady  County  v.  Chlckasha  Cotton  Oil 
Co.,  164  Pac.  457,  458;  Southern  National 
Bank  v.  Wallace,  164  Pac.  461,  462. 

"'Jurisdiction'  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  an  action  or  in  a  statutory 
proceeding;  to  adjudicate  or  exercise  any  ju- 
dicial power  over  them.  It  does  not  relate  to 
the  rights  of  the  parties,  as  between  each  other, 
but  to  the  power  of  the  court"  Parmenter  et 
al.  v.  Ray,  supra. 

It  is  the  contention  of  the  petitioners  that 
the  board  of  county  commissioners  exceeded 
its  jurisdiction  in  affirming  an  order  of  the 
county  superintendent  of  public  instruction 
transferring  a  portion  of  the  territory  of 
common  school  district  No.  32  to  independ- 
ent school  district  No.  56.  Section  2,  art 
6,  c.  219,  Session  Laws  1913,  which  provides 
for  the  transfer  of  territory  to  an  independ- 
ent school  district,  contains  the  following 
proviso: 

14  *  •  *  And  provided,  further,  that  the 
boundary  of  any  district  shall  not  be  changed  in 
annexing  territory  to  an  independent  district 
or  to  a  city  or  town,  constituting  an  independ- 
ent district  so  that  the  assessed  valuation  of  the 
original  district  shall  be  reduced  more  than 
five  per  cent  of  the  assessed  valuation." 

It  is  stipulated  by  the  parties  to  the  pro- 
ceeding that  making  the  proposed  transfer 
would  reduce  the  assessed  valuation  of  com- 
mon school  district  No.  32  more  than  5  per 
cent.  Counsel  for  defendants  state  that  they 
are  unable  to  find  any  law  to  sustain  the 
position  of  the  defendants,  and  ask  that 
they  be  not  required  to  file  brief.  It  seems 
clear  that  the  board  of  county  commissioners 
has  exceeded  its  jurisdiction,  and  that  the 
order  made  by  it  affirming  the  order  of  coun- 
ty superintendent  of  public  instruction  trans- 
ferring territory  from  common  school  dis- 
trict No.  32  to  independent  school  district 
No.  66  is  void.  Counsel  stipulate  that  the 
Issuance  of  the  writ  of  certiorari  may  be 
waived,  and  the  case  submitted  upon  an 
agreed  statement  of  facts. 

The  board  of  county  commissioners  of 
Creek  county  having  exceeded  its  Jurisdic- 
tion, its  order  affirming  the  order  of  the 
county  superintendent  of  public  instruction. 
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DUNKIN  v.  GALLOWAY 
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which  order  was  also  void,  Is  a  nullity,  and 
the  same  is  hereby  set  aside. 

OWEN,  O.  J.,  and  RAINBY,  HARRISON, 
and  JOHNSON,  JJ.,  concur. 


(75  Okl.  125) 

*  DTJNKIN  v.  GALLOWAY.   (No.  8618.) 

(Supreme  Court  of  Oklahoma.   April  29,  1919. 
Rehearing  Denied  July  1,  1919.) 

(SyUobut  by  the  Court.) 

1.  Evidence  «=>82— Deed  to  Land  Inherit- 
ed by  Indian  Heirs— Approval  by  Coun- 
ty Court — Statute. 

Chapter  198,  Session  Laws  1915,  does  not 
specifically  require  that  an  order  of  the  coun- 
ty court  approving  a  deed  to  lands  inherited  by 
full-blood  Indian  heirs  shall  contain  specific 
findings  as  to  all  jurisdictional  facts  required 
by  section  2  of  said  act  to  be  alleged  in  the  pe- 
tition for  such  approval,  and,  though  it  might 
be  the  better  practice  that  such  order  of  ap- 
proval contain  such  findings,  yet,  in  the  absence 
of  such  special  findings,  the  order  will  be  pre- 
sumed to  be  based  upon  all  the  facts  necessary 
to  give  it  validity. 

2.  Appeal  and  Error  «8=>856(1)— Ground- 
Reversal. 

Where  a  judgment  does  not  disclose  which 
of  several  grounds  it  is  based  upon,  but  is  gen- 
eral in  its  terms,  it  will  not  be  reversed  if  any 
one  of  such  grounds  is  a  valid  basis  for  the 
judgment,  and  there  is  sufficient  evidence  to 
sustain  it  upon  such  ground. 

Error  from  District  Court,  Jefferson  Coun- 
ty; Cham  Jones,  Judge. 

Ejectment  by  J.  O.  Galloway  against  F.  P. 
Dunkln.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiff in  error. 

Guy  Green,  of  Waurika,  for  defendant  in 
error. 

HARRISON,  J.  This  was  a  suit  in  eject- 
ment by  J.  O.  Galloway  against  F.  P.  Dunkin 
and  for  mesne  profits  on  a  tract  of  land  in 
Jefferson  county,  the  same  being  the  N.  E.  % 
S.  E.  %  and  the  E.  %  N.  W.  %  S.  B.  %  and 
N.  %  S.  %  S.  E.  %  of  sec.  33,  Tp.  4  S.  R. 
7  W. 

Galloway  relied  upon  the  following  chain 
of  title:  Allotment  patent  from  Choctaw  and 
Chickasaw  Nations  to  Alvin  Nelson;  war- 
ranty deed  from  Nancy  Nelson,  sole  surviv- 
ing heir  of  Alvin  Nelson,  deceased,  to  him, 
J.  O.  Galloway ;  and  the  order  of  approval  of 
said  deed  by  the  county  court  of  McCurtaln 
county.  Copy  of  each  Instrument  was  at- 
tached to  and  made  part  of  his  petition. 


Dunkln  answered  by  a  general  denial,  and 
for  further  defense  alleged  that  he  was  1a 
possession  under  a  valid  and  subsisting  lease 
from  Alvin  Nelson,  deceased,  to  one  C.  P. 
Baker,  duly  assigned  by  Baker  to  the  defend- 
ant Dunkin. 

The  various  Instruments  of  conveyance 
were  introduced  in  evidence,  and  oral  testi- 
mony heard  on  the  issues  presented.  The 
court,  after  hearing  the  testimony  and  being 
advised  in  the  premises,  rendered  judgment 
In  favor  of  Galloway  for  the  recovery  of  the 
land  and  for  the  sum  $120  as  rents  for 
the  year  1915. 

Defendant  Dunkln  appealed  from  such 
judgment,  and  presents  the  following  propo- 
sitions for  reversal,  to  wit: 

(1)  That  the  deed  from  Nancy  Nelson  to 
Galloway  was  void. 

(2)  That  the  court  erred  in  holding  the 
lease  upon  which  defendant  relied  to  be  an 
overlapping  lease. 

[1]  In  the  first  proposition  it  is  claimed 
that  the  deed  from  Nancy  Nelson  to  Galloway 
was  void  for  the  reason  that  chapter  198, 
Session  Laws  1915,  was  not  complied  with 
by  the  county  court  in  approving  said  deed, 
and  that  the  failure  of  the  court's  order  to 
comply  with  said  act  consisted  in  the  failure 
to  make  the  jurisdictional  findings  of  fact 
which  said  act  requires  to  be  made.  Said 
act,  however,  does  not  require  the  county 
court  tp  make  any  specific  findings  of  fact. 

Section  2  of  said  act  requires  that  petitions 
for  the  approval  of  deeds  shall  contain  the 
following  Information:  The  names  'of  all 
grantors  and  grantees ;  the  description  of  the 
land  to  be  conveyed;  the  character  and  ex- 
tent of  the  Interest  to  be  conveyed;  the  roll 
number  and  quantum  of  blood  of  the  gran- 
tor and  decedent;  the  permanent  residence 
of  decedent  at  the  time  of  death;  the  re- 
lationship of  each  grantor  to  the  decedent; 
and  the  names  and  relationship  to  the  dece- 
dent of  each  heir  who  is  not  a  grantor.  But 
it  does  not  require  any  specific  finding  of 
fact  to  be  made  by  the  county  Judge,  and, 
while  it  might  be  the  better  practice  to  make 
such  findings,  yet,  In  the  absence  of  proof  to 
the  contrary,  the  presumption  is  that  the 
court  acted  upon  a  petition  which  alleged  all 
the  essential  Jurisdictional  facts.  Owen  v. 
Holmes,  27  Okl.  140,  111  Pac.  820;  Walker 
v.  McKemle,  44  Okl.  468,  145  Pac  359. 

But,  aside  from  the  legal  presumption  in 
favor  of  the  county  court's  order  of  approval, 
It  appears  from  the  record  that  the  county 
court,  in  approving  the  deed  In  question, 
made  a  specific  finding  of  fact  upon  every 
allegation  which  the  petition  for  approval 
is  required  to  contain.  Hence  the  district 
court  was  correct  in  holding  said  deed  valid 
and  in  decreeing  the  title  to  the  land  in  con- 
troversy to  plaintiff,  Galloway. 

[2]  As  to  the  second  proposition  It  does  not 
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appear  from  the  Journal  entry  of  Judgment 
that  the  trial  court  made  any  findings  in  ref- 
erence to  the  leases.  The  trial  court  rendered 
Judgment  decreeing  that  the  plaintiff  have 
and  recover  of  and  from  defendant  the  land 
in  question,  describing  it,  and  rendered  Judg- 
ment against  defendant  for  the  sum  of  $120 
due  as  rents  for  the  year  1915.  No  mention 
is  made  of  the  leases  in  the  judgment,  nor 
are  any  specific  findings  of  fact  made  therein. 
It  is  a  general  Judgment  Hence  we  are 
unable  to  say  whether  it  was  based  upon  the 
strength  of  plaintiffs  deed  or  whether  upon 
the  fact  that  on  the  date  of  the  execution 
of  the  lease  under  which  defendant  held 
there  was  then  a  valid  and  subsisting  lease 
upon  the  premises  from  Ben  McFarland,  the 
guardian  of  Alvln  Nelson,  or  whether  upon 
the  fact  that  defendant's  lease  was  an  over- 
lapping lease  and  void,  or  whether,  because 
of  the  failure  of  defendant  to  pay  the  rents 
due  under  his  lease,  it  were  a  valid  lease, 
or  whether  the  Judgment  Is  based  upon  all 
these  reasons. 

If  the  Judgment  was  based  upon  any  one 
of  said  reasons,  same  being  sufficient  to  sus- 
tain the  Judgment,  and  there  being  evidence 
to  support  it,  the  decree  will  not  be  reversed. 
The  evidence  in  the  case  clearly  warranted  a 
Judgment  that  plaintiff  was  entitled  to  pos- 
session by  reason  of  defendant's  failure  to 
pay  rent  and  the  fact  that  the  Judgment  does 
not  disclose  which  ground  it  is  based  upon, 
and  the  fact  that  plaintiff  in  error  has  not 
pointed  out  the  ground  upon  which  it  was 
based,'  we  will  not  reverse  the  Judgment 
when  the  record  discloses  sufficient  grounds 
to  sustain  it.  Gorman  v.  Carlock,  179  Pac 
38;  Shawnee  Life  Ins.  Co.  v.  Watkins,  63 
Okl.  188,  156  Pac.  181;  TeL  Co.  v.  Best,  56 
Okl.  85, 155  Pac.  901. 

The  Judgment  is  affirmed. 


<75  Okl.  68) 

FAUST  v.  FENTON.    (No.  8498.) 

(Supreme  Court  of  Oklahoma.   June  10,  1919.) 

(SyUabu*  fry  the  Coirt.) 

1.  Forcible  Entbt  and  Detainer  «=>6(2)— 
Trial  Issues. 

In  an  action  for  forcible  entry  and  detainer, 
the  only  issue  for  trial  is  the  right  of  possession, 
and  not  the  title  to  the  land. 

2.  Appeal  ano  Ebbob  «=»1170(1)— Techni- 
cal Ebbobs. 

Record  examined,  and  held,  that  it  does  not 
appear  that  the  errors  complained  of  have  prob- 
ably resulted  in  a  miscarriage  of  Justice  or 
constitute  a  substantial  violation  of  any  con- 
stitutional or  statutory  right. 

Error  from  County  Court,  Woodward 
County;  Clyde  H.  Wyand,  Judge, 


Action  for  forcible  entry  and  detainer  by 
Frank  L.  Fenton,  administrator  of  the  es- 
tate of  B.  F.  Fenton,  deceased,  against 
George  Faust.  Judgment  for  plaintiff  in 
Justice's  court,  and,  on  defendant's  appeal, 
there  was  a  Judgment  against  him,  and  he 
brings  error.   Modified  and  affirmed. 

C.  W.  Herod,  of  Woodward,  for  plaintiff 
in  error.  . 

R.  H.  Nichols  and  S.  M.  Smith,  both  of 
Woodward,  for  defendant  In  error. 

KANE,  J.  This  was  an  action  for  forci- 
ble entry  and  detainer,  commenced  by  the 
defendant  in  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below,  be- 
fore a  Justice  of  the  peace.  The  Justice  of 
the  peace  rendering  Judgment  in  favor  of 
the  plaintiff,  the  defendant  appealed  to  the 
county  court,  where  Judgment  was  also  ren- 
dered against  him,  to  reverse  which  this 
proceeding  in  error  was  commenced.  Here- 
after, for  convenience,  the  parties  will  be 
called  "plaintiff"  and  "defendant,"  respec- 
tively, as  they  appeared  in  the  trial  court. 

The  errors  relied  upon  by  counsel  for  de- 
fendants, as  we  gather  from  their  brief,  may 
be  summarized  as  follows:  (1)  The  trial 
court  erred  in  striking  out  defendant's 
amended  bill  of  particulars  and  answer.  & 
The  court  erred  in  denying  defendant's  mo- 
tion to  make  one  Snyder  a  party  defendant 
to  the  action.  (8)  The  court  erred  in  over- 
ruling defendant's  motion  to  withdraw  the 
notice  to  quit  from  the  consideration  of  the 
Jury.  (4)  The  court  erred  in  sustaining  cer- 
tain objections  to  certain  evidence  offered  by 
the  defendant.  (5)  The  court  erred  in  over- 
ruling certain  objections  made  by  the  de- 
fendant to  evidence  offered  by  the  plain- 
tiff. (6)  The  court  erred  in  giving  certain 
instructions  which  were  excepted  to  by  de- 
fendant. (7)  It  was  error  of  the  court  in 
instruction  No.  5  to  say  that  the  damages 
were  fixed  by  our  statute  at  double  the  rent- 
al, and  the  court  in  instruction  No.  7  gives 
the  Jury  a  rule  that  conflicts  with  instruc- 
tion No.  5. 

[1]  When  we  consider  that,  in  an  action 
for  forcible  entry  and  detainer,  the  only  is- 
sue for  trial  is  the  right  of  possession,  and 
not  the  title  to  the  laud,  we  are  satisfied 
that  this  case  was  properly  tried  upon  the 
only  issues  that  could  be  presented,  and 
that  none  of  the  errors  complained  of  con- 
stitute reversible  error,  with  the  possible 
exception  of  the  last  assignment,  which  it 
will  not  be  necessary  to  notice  on  account  of 
a  remittitur  filed  in  this  court  by  the  pre- 
vailing party,  disclaiming  any  right  to  a 
Judgment  for  damages. 

[2]  It  will  be  observed  that  aU  of  the 
errors  assigned  belong  to  the  class  enumer- 
ated in  section  6005,  Rev.  Laws  1910,  which 
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provides  that  no  judgment  shall  be  set  aside 
or  new  trial  granted  upon  such  grounds,  un- 
less in  the  opinion  of  the  court,  after  an 
examination  of  the  entire  record,  it  appears 
that  the  errors  complained  of  have  probably 
resulted  in  a  miscarriage  of  Justice  or  con- 
stitute a  substantial  violation  of  any  con- 
stitutional or  statutory  right 

After  an  examination  of  the  entire  record, 
we  are  convinced  that  this  case  was  prop- 
erly tried  and  decided  by  both  the  Justice  of 
the  peace  and  county  court. 

On  account  of  the  remittitur  hereinbefore 
referred  to,  it  is  not  necessary  to  review  the 
last  assignment  of  error,  predicated  upon 
the  instruction  given  by  the  court  upon  the 
question  of  the  measure  of  damages.  In 
pursuance  of  the  remittitur,  the  part  of  the 
Judgment  allowing  recovery  of  damages  will 
be  set  aside,  and,  as  thus  modified,  the 
Judgment  will  be  affirmed. 

OWEN,  C.  J.,  and  RAINBY,  HARBISON, 
and  JOHNSON,  JJ.,  concur. 


(75  Okl.  66) 

ROBINSON  v.  BBATT.    (No.  7222.) 

(Supreme  Court  of  Oklahoma.  June  10,  1919.) 

(SyUabua  by  the  Court.) 

1.  Contracts  <8=»295(1>— Pijbadinq  —  Sub- 
stantial Performance— Recovery. 

Since  the  rule  of  exact  or  literal  perform- 
ance has  been  relaxed,  literal  compliance  with  a 
building*  contract  Is  not  essential  to  a  recovery 
thereon,  but  a  performance  thereof  in  .all  its 
material  and  substantial  particulars  is  suffi- 
cient. 

2.  Substantial  Performance— Evidence. 

Record  examined,  and  held,  that  the  evidence 
reasonably  tends  to  show  a.  substantial  perform- 
ance of  the  building  contract  involved  herein, 
in  all  its  material  and  substantial  particulars. 

3.  Indians  <8=>13  —  Lien  won  Material  — 
Homestead  Allotment— Exemption. 

Where  building  material  is  used  for  the  erec- 
tion of  a  dwelling  house  upon  the  homestead 
allotment  of  a  restricted  Indian,  which  allot- 
ment, together  with  the  surplus  allotment,  com- 
prises a  quarter  section  of  land  which  is  used 
by.  the  owner  as  one  farm,  the  materialman  is 
not  entitled  to  a  lien  upon  the  surplus  allot- 
ment; the  homestead  allotment  being  exempt 
from  such  lien. 

Rainey,  J.,  dissenting. 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  R.  A.  Beaty  against  Coleman 
Robinson.  Judgment  for  plaintiff  for  part 
of  the  amount  sought  to  be  recovered,  de- 
nying his  claim  to  a  lien,  motions  for  new 
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trial  filed  by  each  party  overruled,  and  de- 
fendant brings  error,  and  plaintiff  files  a 
cross-petition  in  error.  Affirmed. 

McPherren  &  Cochran,  of  Durant,  for 
plaintiff  in  error. 

Hayes  &  Mcintosh,  of  Durant,  for  defend- 
ant in  error. 

KANE,  J.  This  was  an  action  on  account 
to  recover  the  purchase  price  of  certain 
building  material,  and  to  foreclose  a  ma- 
terialman's lien  upon  certain  lands,  com- 
menced by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiff  in  error,  defend- 
ant below.  Hereafter,  for.  convenience,  the 
parties  will  be  called  "plaintiff"  and  "de- 
fendant" respectively,  as  they  appeared  in 
the  trial  court 

The  petition  of  the  plaintiff  was  in  the 
usual  form  and  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  answer  of  the 
defendant  consisted  of: 

(1)  A  general  denial. 

(2)  Allegations,  in  effect,  that  the  defend- 
ant was  a  restricted  member  of  the  Choc- 
taw Tribe  of  Indians,  and  the  land  upon 
which  it  was  sought  to  fasten  a  lien,  being 
his  homestead  allotment,  was  restricted 
land,  and  not  subject  to  the  lien  of  the  ma- 
terialman. 

(3)  An  allegation  charging  failure  of  the 
plaintiff,  who  was  a  contractor  and  build- 
er, to  substantially  comply  with  the  build- 
ing contract  sued  upon. 

The  amount  alleged  to  be  due  under  the 
contract  was  $1,500.  Upon  trial  to  a  Jury 
there  was  a  verdict  for  the  plaintiff  in  the 
sum  of  $1,200,  for  which  sum  Judgment  was 
rendered  in  favor  of  the  plaintiff,  the  court 
also  holding  that  the  plaintiff  was  not  en- 
titled to  a  Hen  for  the  reason  that  it  appeared 
that  the  building  was  erected  upon  restricted 
land;  the  same  being  the  homestead  al- 
lotment of  the  plaintiff.  Thereafter  plaintiff 
and  defendant  each  filed  motions  for  a  new 
trial,  which  were  overruled,  whereupon  the 
defendant  commenced  this  proceeding  In 
error  the  plaintiff  filing  his  cross-petition  In 
error. 

The  only  ground  for  reversal  assigned  by 
counsel  for  the  defendant  is  "that  the  ver- 
dict and  Judgment  Is  not  supported  by  the 
evidence."  On  the  other  hand,  counsel  for 
the  plaintiff  contends  that,  inasmuch  as  the 
material  was  furnished  for  the  purpose  of 
erecting  a  dwelling  house  upon  a  quarter 
section  of  land,  which  was  used  by  the  de- 
fendant as  a  single  farm,  the  fact  that  the 
house  was  erected  upon  the  portion  of  this 
entire  tract  constituting  the  homestead  al- 
lotment of  the  defendant,  which  admittedly 
was  not  subject  to  the  Hen,  did  not  prevent 
the  Hen  from  attaching  to  the  remaining  por- 
tion of  the  farm  constituting  the  surplus  al- 
lotment of  the  defendant,  which  admittedly 
was  unrestricted  land. 


<8=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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[1]  On  the  first  proposition  It  is  sufficient 
to  say  that  we  have  examined  the  record 
carefully,  and  are  satisfied  that  the  evidence 
reasonably  tends  to  show  a  substantial  com- 
pliance with  the  contract  on  the  part  of  the 
builder.  Since  the  rule  of  exact  or  literal 
performance  has  been  relaxed,  literal  com- 
pliance with  a  building  contract  Is  not  es- 
sential to  a  recovery  thereon,  but  a  per- 
formance thereof  In  all  its  material  and  sub- 
stantial particulars  Is  sufficient.  Keeler  v. 
Herr,  157  111.  57,  41  N.  E.  750;  Evans  v. 
Howell,  211  HI  85,  71  N.  E.  854;  Crouch 
v.  Gutmann,  134  N.  Y.  45.  31  N.  E.  271,  30 
Am.  St.  Rep.  608. 

[2]  Being  satisfied  that  the  evidence  shows 
a  substantial  compliance  with  the  contract, 
the  contentions  of  counsel  for  the  defendant 
must  be  denied. 

[3]  Section  3862,  Rev.  Laws  1910,  by  vir- 
tue of  which  the  plaintiff  claims  he  Is  entit- 
led to  a  lien  on  the  unrestricted  portion  of 
the  defendant's  land,  reads  as  follows: 

"Any  person  who  shall,  under  oral  or  written 
contract  with  the  owner  of  any  tract  or  piece 
of  land,  perform  labor,  or  furnish  material  for 
the  erection,  alteration  or  repair  of  any  building, 
improvement  or  structure  thereon,  •  *  • 
shall  have  a  lien  upon  the  whole  of  said  tract 
or  piece  of  land,  the  buildings  and  appurte- 
nances." 

After  citing  this  statute  counsel  for  plain- 
tiff say: 

"It  seems  almost  unnecessary  in  the  face,  of 
this  statute  to  argue  that  the  lien  in  this  case, 
in  the  absence  of  any  restriction,  would  give  a 
lien  upon  the  entire  160  acres,  but  we  contend 
that  that  Is  the  case  and -will  submit  some  au- 
thorities to  that  effect." 

One  of  the  cases  cited,  Montadon  v.  Deas, 
14  Ala.  33,  48  Am.  Dec.  84,  Is  typical  of  the 
rest  In  that  case  It  was  held  that,  if  a 
party  owns  a  section  of  land  and  contracts 
for  a  building  on  one  corner  of  It,  or  fails 
to  specify  where  the  building  should  be 
placed,  and  it  is  erected  on  one  corner  of 
the  section,  the  Hen  covers  the  whole  tract 
if  necessary  to  pay  the  debt  We  do  not 
deem  these  decisions  to  be  in  point  In  the 
case  at  bar,  while  the  defendant  used  the 
entire  160  acres  as  one  farm  still  it  was 
divided  by  the  laws  of  the  United  States  In- 
to two  well-known  legal  subdivisions  famili- 
arly designated  as  homestead  and  surplus 
allotments,  and  this  division  was  further 
emphasized  by  the  circumstance  that  under 
the  law  the  homestead  was  restricted,  while 
the.  surplus  allotment  was  unrestricted,  land. 
Moreover,  It  will  be  observed  that  the  stat- 
ute provides  that  the  materialman  "shall 
have  a  lien  upon  the  whole  of  said  tract  or 
piece  of  land,  the  buildings  and  appurte- 
nances." This,  It  seems  to  us,  means  that  the 
buildings  for  which  the  material  was  fur- 
nished must  be  so  situated  that  the  lien 


will  attach,  not  only  to  the  tract  or  piece 
of  land,  but  to  the  buildings  and  appurte- 
nances erected  thereon  for  which  the  ma- 
terial was  furnished. 

We  find  no  authorities  holding,  under  simi- 
lar statutes,  that  a  Hen  may  be  created  on 
any  other  land  than  the  piece  or  parcel  of 
land  upon  which  the  buildings  themselves 
are  erected,  and  we  see  no  reason  for  making 
a  novel  exception  to  the  general  rule.  The 
surplus  and  homestead  allotments  of  restrict- 
ed Indians  are  well-known  subdivisions  of 
the  lands  In  the  Indian  Territory,  part  of 
this  state,  and  it  is  also  well  known  that 
the  homestead  allotment  Is  restricted  land, 
and  not  subject  to  mechanics'  or  material- 
men's Hens.  Keel  v.  IngersoU,  27  Okl.  117, 
111  Pac.  214.  Persons  dealing  with  restrict- 
ed Indians  must  take  notice  of  these  sub- 
divisions. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  affirmed. 

All  the  Justices  concur,  except  RAINEY, 
J.,  who  dissents. 

RAINEY,  J.  (dissenting).  I  dissent  I 
agree  that  the  Hen  did  not  attach  to  the  re- 
stricted homestead,  but  I  think  It  did  attach 
to  the  unrestricted  surplus;  It  being  a  part 
of  the  whole  tract  which  constituted  a  sin- 
gle' farm. 


(16  Ok!.  Cr.  684) 
SMITH  v.  STATE.    (No.  A-S060.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
27,  1919.) 

(Byllabv  by  Editorial  Staff.) 

1.  Commerce  <S=>  33— Unlawful  Transporta- 
tion—Defenses. 

Defendant's  admission  that  he  was  convey- 
ing beer,  and  his  contention  that  the  three  bar- 
rels belonged  to  three  different  named  individu- 
als, to  whom  he  was  merely  taking  the  ship- 
ments from  a  depot  as  a  drayman,  and  that  the 
beer  was  a  part  of  an  interstate  shipment  into 
part  of  state  formerly  Oklahoma  Territory, 
which  consignees  had  a  right  to  have  conveyed 
to  them  from  depot  did  not  bring  him  within 
protection  of  interstate  commerce  clause  (Const 
U.  S.  art  1,  §  8). 

2.  Criminal  Law  «=»586  —  Continuance  — 
Absence  or  Witness— Diligence— Discre- 
tion. 

Applications  for  continuance  are  addressed 

to  the  sound  discretion  of  the  trial  court 

3.  Criminal  Daw  <©=> 594(1)— Continuance- 
Discretion. 

The  denial  of  an  application  for  a  continu- 
ance for  absence  of  witnesses  was  not  an  abuse 
of  discretion,  where  no  diligence  was  used  to 
obtain  their  attendance,  and  where  the  applica- 
tion showed  that  there  was  no  likelihood  of  ever 
obtaining  their 'attendance  or  taking  their  depo- 
sitions. 


<8=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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4.  Intoxicating  Liquors  «=>233i3)— Unlaw- 
ful Tbansfobtation — Evidence. 

In  a  prosecution  for  unlawful  transportation 
of  intoxicating  liquor,  a  certified  copy  of  the 
United  States  internal  revenue  collector's  regis- 
ter  of  taxpayers  for  liquor  dealers  in  the  city, 
showing  that  defendant  had  paid  both  a  retail 
and  wholesale  liquor  dealer's  tax,  was  admissible 
to  rebut  his  testimony  that  he  was  conveying 
the  three  barrels  of  beer  for  other  parties. 

5.  Criminal  Law  $=>44 4— Patmen t  of  In- 
tehnal  Revenue  Tax— Name. 

In  a  prosecution  for  unlawfully  conveying 
intoxicating  liquors,  payment  of  a  retail  and 
wholesale  liquor  dealer's  internal  revenue  tax 
in  the  name  of  "John  B.  Smith"  was  sufficiently 
identified  with  defendant  by  his  testimony  that 
his  true  name  was  "John  B.  Smith,"  and  au- 
thorized admission  of  such  payment. 

Appeal  from  County  Court,  Garfield  Coun- 
ty;  E.  L.  Swigert,  Judge. 

Bert  Smith  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  ap- 
peals. Affirmed. 

L.  C.  McLean,  of  Enid,  and  B.  C.  Patton,  of 
Oklahoma  City,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R,  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM,  This  is  an  appeal  from 
the  county  court  of  Garfield  county,  where- 
in defendant,  Bert  Smith,  whose  full  name 
is  John  B.  Smith,  was  convicted  of  the  crime 
of  unlawfully  conveying  intoxicating  liquor, 
and  his  punishment  fixed  at  a  fine  of  $200 
and  imprisonment  in  the  county  jail  for  60 
days.  The  evidence  discloses  that  the  de- 
fendant was  caught  in  the  act  of  conveying 
three  barrels  of  bottled  beer  on  the  public 
streets  of  the  city  of  Enid  very  early  in  the 
morning  in  the  latter  part  of  the  month  of 
March,  1917. 

[1]  Defendant,  being  caught  with  the 
goods,  was  compelled  to  admit  that  he  was 
conveying  beer,  but  contended  that  the  three 
barrels  belonged  to  three  different  individ- 
uals of  the  respective  names  of  Gordon, 
Thompson,  and  Allen,  and  that  he  (defend- 
ant) was  merely  taking  those  shipments  from 
the  Rock  Island  depot  for  said  parties  as  a 
drayman  or  transfer  man,  that  said  barrels 
of  beer  constituted  a  part  of  an  Interstate 
shipment  of  intoxicating  liquors  into  that 
part  of  the  state  formerly  Oklahoma  Terri- 
tory, and  that  the  consignees  had  the  right 
to  have  same  conveyed  from  the  depot  to 
their  respective  residences  or  places  of  busi- 
ness, as  held  by  this  court  In  Gastlneau  v. 
State,  7  Okl.  Cr.  512,  124  Pac  404,  and 
other  cases  to  the  same  effect 

The  facts  testified  to  by  the  defendant  do 
not  place  him  within  the  protection  of  the 
opinions  of  this  court  in  the  cases  relied  up- 
on.  The  evidence  does  not  disclose  or  even 


create  a  reasonable  doubt  that  defendant 
was  transporting  this  beer  to  either  the  res- 
idence or  place  of  business  of  either  of  the 
parties  who  were  alleged  to  be  the  conslgn- 
s. 

If  said  parties  were  not  fictitious,  they 
were  at  least  nonresidents  of  the  city  of 
Enid,  and  were  total  strangers  to  the  defend- 
ant prior  to  the  time  he  contends  this  con- 
veyance was  being  made  for  them.  They 
had  ho  residence  or  place  of  business  to 
which  defendant  could  convey  these  barrels 
of  beer  In  the  city  of  Enid.  None  of  them 
ever  made  an  appearance,  either  to  claim 
their  beer,  which,  if  defendant  Is  to  be  be- 
lieved, it  was  lawful  for  them  to  have  con- 
veyed, or  as  witnesses  in  behalf  of  defendant 
at  the  trial. 

[2,  3]  A  continuance  was  asked  for  on  ac- 
count of  the  absence  of  these  witnesses,  and 
the  application  was  properly  overruled,  be- 
cause no  diligence  was  used  to  obtain  their 
attendance,  and  the  application  shows  that 
there  was  no  likelihood  of  ever  obtaining 
their  attendance  or  taking  their  depositions, 
as  the  whereabouts  of  each  said  party  was 
unknown  to  the  defendant  personally.  Ap- 
plications for  continuance  are  addressed  to 
the  sound  discretion  of  the  trial  court.  No 
abuse  of  discretion  Is  shown  in  overruling 
the  motion  in  this  case. 

[4]  The  introduction  of  the  certified  copy 
of  the  United  States  internal  revenue  col- 
lector's register  of  taxpayers  for  liquor  deal- 
ers In  the  city  of  Enid,  showing  that  John  B. 
Smith  had  paid  both  a  retail  and  wholesale 
liquor  dealer's  tax,  was  proper.  It  tended 
to  rebut  the  testimony  of  defendant  that  he 
was  conveying  this  large  amount  of  beer  for 
other  parties. 

[S]  The  contention  that  there  was  no  evi- 
dence to  connect  the  defendant  with  the  pay- 
ment of  these  taxes  is  untenable.  The  tax 
was  paid  in  the  name  of  "John  B.  Smith." 
Defendant  testified  his  true  name  was  "Jotm 
B.  Smith."  That  was  sufficient  identity  of 
party  paying  the  tax  with  the  defendant  to 
authorize  the  evidence  to  be  admitted. 

Other  alleged  errors  are  without  merit. 
Under  defendant's  testimony,  he  is  guilty  of 
unlawfully  conveying  intoxicating  liquors; 
especially  is  the  evidence  convincing  of  this 
fact  as  to  the  two  barrels  of  beer  alleged  to 
have  been  consigned  to  Gordon  and  Thomp- 
son, and  which  defendant  only  contends  he 
was  taking  from  one  depot  to  another,  and 
intended  to  leave  them  on  the  depot  platform 
at  the  Frisco  depot.  There  Is  no  conten- 
tion on  his  part  that  these  shipments  were 
being  conveyed  by  him  to  either  the  residence 
or  place  of  business  of  either  Gordon  or 
Thompson. 

The  conviction  in  this  case  is  Just,  and  the 
judgment  is  affirmed. 


<fc=>For  other  cases  see  same  topic  and  KEY-NUMBER  in  ail  Key-Numbered  Digests  and  Indezaa 
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(16  Okl.  Cr.  689)  f 
PHILLIPS  et  al  t.  STATE.    (No.  A-3237.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  July 
9,  1919.) 

(Syllabi*  by  Editorial  Staff.) 

tteDCXlTAL  Law  «g=»1182  —  Appeal  —  Affirm- 
ance. 

Where  an  appeal  was  perfected  by  filing  In 
Criminal  Court  of  Appeals  a  petition  in  error 
with  case-made,  but  no  brief  was  filed,  and 
cause  was  submitted  on  Attorney  General's  mo- 
tion to  affirm  for  failure  to  prosecute  appeal, 
and  an  examination  of  record  discloses  evidence 
sufficient  to  sustain  conviction,  and  that  appeal 
was  without  merit,  judgment  will  be  affirmed. 

Appeal  from  County  Court,  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Tom  Phillips  and  Lester  Keeter  were  con- 
victed of  a  violation  of  the  prohibitory  liquor 
law,  and  they  appeal.  Affirmed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiffs 
In  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Tom  Phillips  and  Lester 
Keeter  were  convicted  on  an  information 
jointly  charging  that  they  did  unlawfully 
convey  13  sacks  of  intoxicating  liquor  from 
a  place  in  Stephens  county  unknown  to  a 
place  about  five  miles  southeast  of  the  town 
of  Comanche,  and  were  each  sentenced  to 
be  confined  in  the  county  jail  for  90  days  and 
to  pay  a  fine  of  $300.  From  the  judgment  an 
appeal  was  perfected  by  filing  In  this  court 
on  January  8,  1918,  a  petition  In  error  with 
case-made.  No  brief  has  been  filed,  and  the 
cause  was  submitted  on  motion  by  the  At- 
torney General  to  affirm  the  same  for  failure 
to  prosecute  the  appeal.  An  examination  of 
the  record  discloses  that  the  evidence  Is  suffi- 
cient to  sustain  the  verdict ;  that  the  appeal 
is  without  merit. 

The  judgment  is  therefore  affirmed.  Man- 
date forthwith. 


(16  Okl.  Cr.  688) 

HARRIS  et  aL  v.  8TATE.    (No.  A-8116.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
80,  1919.) 

(Byllabut  by  Editorial  Staff.) 

Criminal  Law  <£=>  1 182— Appeal  and  Error 
—Rule  of  Court— Affirmance. 
Where  an  appeal  was  pending  since  August 
16, 1917,  and  no  brief  was  filed  and  no  appear- 
ance made  by  defendants'  counsel  to  orally  ar- 
/ue  cause  when  it  was  submitted,  and  the 
court,  on  examining  the  pleadings,  instructions, 
exceptions,  judgment,  and  sentence,  finds  no 
trial  error  prejudicial  to  either  defendant,  a 
judgment  as  to  each  would  be  affirmed,  as  re- 
quired by  Criminal  Court  of  Appeals  rule  9 
(165  Pac.  x). 


Appeal  from  County  Court,  Tulsa  County; 
H.  L.  Standeven,  Judge. 

J.  M.  Harris  and  Carl  Burton  were  each 
convicted  of  the  crime  of  unlawful  posses- 
sion of  intoxicating  liquor,  and  they  appeal. 
Affirmed. 

Ed  Crossland,  of  Tulsa,  for  plaintiffs  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Tulsa  county,  wherein 
the  defendants,  J.  M.  Harris  and  Carl  Bur- 
ton, were  jointly  tried  and  convicted  of  the 
crime  of  unlawful  possession  of  Intoxicating 
liquor,  the  said  Burton  being  sentenced  to 
pay  a  fine  of  $100  and  to  serve  30  days*  im- 
prisonment in  the  county  jail,  and  the  said 
Harris  to  pay  a  fine  of  $200  and  to  serve 
80  days'  imprisonment  in  the  county  Jail 
This  cause  has  been  pending  in  this  court 
since  the  16th  day  of  August,  1917.  No 
brief  has  been  filed  and  no  appearance  was 
made  at  the  date  this  cause  was  submitted 
by  counsel  representing  the  defendant  to 
orally  argue  the  same. 

Rule  9  of  this  court  (160  Pac.  x)  pro- 
vides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  win  examine  the  pleadings,  the 
instructions  of  the  court,  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and,  if  no  prejudicial  error  appears,  will  af- 
firm the  judgment." 

An  examination  of  the  pleadings.  Instruc- 
tions, judgment,  and  sentence  fails  to  dis- 
close any  error  committed  in  the  trial  preju- 
dicial to  either  defendant. 

In  conformity  with  rule  9,  supra,  the  judg- 
ment as  to  each  defendant  is  affirmed. 


HARRIS  et  al.  v.  STATE. 


tt«  Okl.  Cr.  687) 
(No.  A-3204.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
June  30,  1919.) 

(SyUabut  by  Editorial  Staff.) 

Criminal  Law  «=»884,  1184— Vebdiot— Sen- 
tence. 

Where  jury  by  one  verdict  assessed  a  fine 
of  $50  and  30  days'  imprisonment,  and  by  an- 
other a  fine  of  $500  and  6  months'  imprison- 
ment, without  designating  in  either  verdict  the 
name  of  either  H.  or  D.,  jointly  tried  for  unlaw- 
ful possession  of  intoxicating  liquor,  ft  was  im- 
possible to  say  that  they  showed  an  Intention 
to  give  H.  the  maximum  punishment,  and 
court's  maximum  sentence  against  him  would 
be  modified  to  provide  a  fine  of  $50  and  an  im- 
prisonment of  30  days. 

'  Appeal  from  County  Court,  Tulsa  County; 
H.  L.  Standeven,  Judge. 
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J.  M.  Harris  and  Carl  Burton  were  each 
convicted  of  the  crime  of  unlawful  posses- 
sion of  Intoxicating  liquor,  and  they  appeal. 
Modified  and  affirmed  as  -to  Harris.  Af- 
firmed as  to  Burton. 

Ed  Crossland,  of  Tulsa,  for  plaintiffs  in 
error. 

S.  P.  Freellng,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from 
the  county  court  of  Tulsa  county,  wherein 
the  defendants,  J.  M.  Harris  and  Carl  Bur- 
ton, were  each  convicted  upon  a  joint  trial 
for  the  crime  of  unlawful  possession  of  in- 
toxicating liquor. 

This  appeal  was  filed  in  this  court  on  the 
24th  day  of  November,  1917.  No  brief  has 
been  filed  or  no  appearance  made  by  counsel 
for  plaintiffs  in  error  to  orally  argue  the 
cause  at  the  date  of  its  submission. 

The  Jury  returned  two  separate  verdicts 
assessing  a  penalty  of  a  fine  of  $50  and  30 
day's  imprisonment  in  one  verdict  and  a  fine 
of  $500  and  6  months'  imprisonment  in  the 
other  verdict,  but  failed  to  designate  in 
either  verdict  the  name  of  either  defendant. 
Upon  such  verdicts  the  court  pronounced  the 
minimum  sentence  against  the  defendant 
Burton  and  the  maximum  sentence  against 
the  defendant  Harris.  While  it  is  clear 
from  the  verdicts  that  it  was  the  intention 
of  the  jury  to  find  each  defendant  guilty  as 
charged,  it  is  impossible  to  say,  however, 
that  it  clearly  appears  from  the  verdicts  that 
it  was  the  intention  of  the  jury  to  give  the 
defendant  Harris  the  maximum  punishment 

It  is  the  opinion  of  the  court,  therefore, 
that  as  to  the  defendant  Harris,  the  judg- 
ment should  be  modified  to  provide  a  punish- 
ment of  $50  fine  and  30  days'  imprisonment 
in  the  county  jail,  and  as  thus  modified  that 
the  same  be  affirmed,  and  that  the  judgment 
against  the  defendant  Burton  be  affirmed; 
and  it  is  so  ordered. 


(16  Old.  Cr..  ISO) 
ABERNATHY  v.  STATE. 


(No.  A-3241.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
July  9,  1919.) 

(Syllabus  by  Editorial  Staff.) 
Criminal  Law  <8=>1182  —  Briefs  —  Amu- 

AN  CK. 

Where  defendant  perfected  an  appeal  by  fil- 
ing a  petition  in  error  with  case-made,  but  no 
brief  was  filed,  and  an  examination  of  the  rec- 
ord 8h6wa  evidence  sufficient  to  sustain  the 
conviction,  and  that  he  had  a  fair  and  impar- 
tial trial,  without  material  error  committed,  the 
judgment  will  be  affirmed. 

Appeal  from  County  Court,  Pontotoc  Coun- 
ty; Orel  Busby,  Judge. 


A.  N.  Abernathy  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  ap- 
peals. Affirmed. 

King  &  Crawford,  of  Ada,  for  plaintiff  in 
error. 

W.  C.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM  A.  N.  Abernathy  was  con- 
victed on  a  charge  that  he  did  sell  to  one 
Amon  Walker  intoxicating  liquor,  to  wit, 
four-ounce  bottle  of  Jamaica  ginger,  and  in 
accordance  with  the  verdict  of  the  Jury,  was 
sentenced  to  be  confined  In  the  county  jail 
for  30  days  and  to  pay  a  fine  of  $50.  From 
the  judgment  an  appeal  was  perfected  by  fil- 
ing in  this  court  on  January  15,  1918,  a  peti- 
tion in  error  with  case-made.  No  brief  has 
been  filed.  An  examination  of  the  record  dis- 
closes that  the  evidence  is  sufficient  to  sus- 
tain the  verdict  It  appears  that  the  plain- 
tiff In  error  had  a  fair  and  impartial  trial, 
and  no  material  error  was  committed. 

It  follows  that  the  judgment  should  be, 
and  the  same  is  hereby,  affirmed. 

Mandate  forthwith. 


•      (104  Kan.  84 ;   105  Kan.  174) 

PRANKOVICH  et  al.  v.  WEIGANT. 

(No.  21826.) 


(Supreme  Court  of  Kansas.  Jan.  11, 1919. 
Rehearing,  July  5,  1919.) 


On 


(BjfUobut  by  the  Court  J 

Mortgages  -£=^33(5)— Deed  with  Option  to 
rkpub  chase. 

The  instruments  executed  by  the  plaintiffs 
examined,  and  held  dearly  to  evidence  a  deed 
with  an  option  to  purchase  back  within  a  year 
—which  option  was  not  exercised. 

Appeal  from  District  Court  Doniphan 
County. 

Suit  by  Michael  Frankovich  and  another 
against  Albert  C.  Welgant  Judgment  for 
plaintiffs,  and  defendant  appeals.  Revers- 
ed, with  direction  to  enter  judgment  for  de- 
fendant 

J.  J.  Baker,  of  Troy,  for  appellant 
Alcid  Bowers  and  C.  Dubach,  both  of  St 
Joseph,  Mo.,  for  appellees. 

WEST,  J.  The  plaintiffs  sued  to  have  a 
certain  deed  declared  a  mortgage  and  for  an 
accounting  by  the  grantee.  The  defendant 
admitted  the  execution  of  the  deed  and  the 
accompanying  contract  and  alleged  that  he 
had  purchased  the  land  subject  to  two  mort- 
gages, one  of  which  he  had  paid  off  and  had 
paid  the  interest  on  the  other,  and  also  tax- 
es on  the'  land  and  money  for  certain  im- 
provements thereon,  and  further  alleged  that 
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when  the  deed  was  executed  the  plaintiffs 
owed  him  certain  sums  which  were  cancel- 
ed by  the  conveyance.  The  deed  covering 
about  38  acres  of  land  recited  a  considera- 
tion of  $5,000,  and  warranted  the  title  in 
the  grantors,  except  mortgages  for  92,650 
and  $1,500,  "which  grantee  assumes  as  part 
of  purchase  price."  There  was  also  a  con- 
tract, executed  and  acknowledged  by  the 
plaintiffs,  which  recited  that  the  latter  had 
sold  and  conveyed  by  warranty  deed  the 
land  in  question,  the  consideration  being  the 
assumption  of  the  two  mortgages  already  re- 
ferred to,  and  the  cancellation  of  certain  in- 
debtedness owed  to  the  grantee,  after  which 
came  the  following: 

"Therefore  as  a  separate  and  subsequent 
agreement  this  option  to  purchase  is  given  and 
contract  made  and  it  is  agreed  that  first  party 
will  sell  and  convey  to  either  Anna  Frankovich 
or  Michael  Frankovich  the  land  above  describ- 
ed and  they  are  given  the  option  to  purchase 
the  same  at  any  time  within  one  year  from  date 
hereof  by  paying  the  first  party,  his  heirs  or  as- 
signs, a  sum  equal  to  the  full  amount  paid  for 
said  land  by  first  party  as  aforesaid,  together 
with  all  other  money  expended  by  him  on  said 
land  hereto,  including  taxes,  improvements,  in- 
terest on  any  mortgage  indebtedness  that  may 
be  paid  together  with  8  per  cent,  per  annum,  in- 
terest on  said  sums,  and  the  assumption  by 
second  party  or  either  of  them  of  any  unpaid 
indebtedness  on  mortgages  aforesaid  of  record 
or  any  taxes,  liens  or  indebtedness." 

Also: 

"It  is  aiso  expressly  understood  between  the 
parties  hereto  that  the  deed  heretofore  made 
and  given  by  second  parties  hereto  to  first  par- 
ty, was  intended  as  an  absolute  conveyance  in 
fee  simple  and  in  no  wise  as  security  for  debt." 

The  case  was  tried  by  the  court,  and  the 
Issues  were  found  in  favor  of  the  plaintiffs, 
and  the  defendant  was  adjudged  to  be  in- 
debted to  them  in  the  sum  of  $1,000.  The 
defendant  appeals  and  Insists  that  the  deed 
was  not  a  mortgage,  and  that  in  any  event 
the  judgment  against  him  is  excessive. 

Counsel  have  presented  able  and  admir- 
able arguments  and  briefs  in  support  of 
their  contentions.  We  regard  the  transac- 
tion between  the  parties  as  one  in  which  the 
plaintiffs  conveyed  the  land  to  the  defend- 
ant in  satisfaction  ;»f  what  they  owed  him, 
he  to  pay  the  existing  mortgages  on  the 
land,  with  the  privilege  on  the  part  of  the 
plaintiffs  to  repurchase  the  land  within  the 
time-  and  on  the  terms  fixed  by  the  accom- 
panying contract.  McNamara  v.  Culver,  22 
Kan.  661 ;  Yost  v.  Bank,  66  Kan.  605,  72  Pac. 
209;  Martin  v.  Allen,  67  Kan.  758,  74  Pac. 
249;  Root  v.  Wear,  98  Kan.  234,  157  Pac. 
1181. 

The  defendant  testified  that  he  was  to 
hold  the  land  for  a  certain  length  of  time 
so  that  if  they  wanted  to  redeem  it  they 
could,  but  that  Mrs.  Frankovich  told  him 
to  trade  it  or  sell  it.  that  she  would  never 


move  back  to  Wathena,  and  to  do  whatever 
he  liked  with  the  place,  and  that  he  traded 
it  Mr.  Dubach,  a  friend  of  the  plaintiffs 
who  seems  to  have  had  much  to  do  with  the 
arrangement  between  the  parties,  testified 
that  before  the  end  of  the  first  year  he  saw 
the  defendant,  who  told  him  that  he  had 
collected  the  rent  and  applied  it  to  his  claim 
and  the  payment  of  the  Interest  on  the  mort- 
gage; that  he  (Dubach)  told  the  defendant 
that  the  plaintiffs  wanted  the  time  extend- 
ed for  another  year,  and  that  if  the  de- 
fendant did  not  want  to  do  that  the  witness 
would  pay  him  his  money  and  let  him  con- 
vey the  land  back  to  the  plaintiffs,  and  the 
witness  would  make  his  arrangements  with 
him  to  secure  the  money;  that  the  defend- 
ant said  he  thought  he  would  have  a  sale 
for  the  land  about  the  first  of  March,  and 
would  rather  leave  it  as  it  was,  as  he  did 
not  have  the  exact  amounts  figured  up; 
that  he  again  saw  the  defendant  about  a 
settlement,  and  was  asked  by  him  If  he  (Du- 
bach) was  willing  to  take  the  place  of  the 
Frankovlches  and  pay  him  his  money,  but 
they  did  not  come  to  any  agreement. 

Mrs.  Frankovich  testified  that  the  de- 
fendant said  if  she  would  deed  the  land  to 
him  she  could  buy  it  back  inside  of  a  year; 
that  she  did  not  take  any  Interest  in  the 
contract  in  which  he  agreed  to  sell  them 
back  the  land ;  that  after  more  than  a  year 
the  defendant  talked  to  her  about  trading 
the  land  for  a  restaurant,  but  she  told  him 
Mr.  Dubach  would  look  after  it;  that,  when 
she  was  talking  to  him  about  giving  him  a 
deed  to  secure  him,  she  told  him  to  try  to 
sell  the  place,  "that  we  did  not  want  it"; 
that,  after  the  deed  had  been  made  some 
time,  she  told  him  to  sell  the  place,  and  he 
said  he  would  do  his  best  to  sell  It ;  that  she 
knew  she  had  to  exercise  her  option  within 
a  year,  but  did  not  make  any  offer  to  do  so 
within  that  time.  She  testified  that  short- 
ly after  the  deed  was  made  the  defendant 
mailed  her  something  which  she  threw  in  the 
fire,  and  did  not  know  whether  it  contained 
the  notes  she  had  given  him  or  not ;  and,  ask- 
ed why  she  thought  the  package  was  the 
notes,  she  said,  "I  just  thought  it  was  those 
notes." 

The  defendant  testified  that  he  traded  the 
land  for  some  St  Joseph  property  and  some- 
thing like  $1,600  to  boot;  that  he  took  the 
property  at  $600;  that  his  grantee  paid 
one  mortgage,  and  he  (the  defendant)  paid 
the  other,  which  was  for  $1,500. 

Mr.  Dubach  testified  that  the  landlord's 
share  of  the  fruit  from  the  tenant  on  the 
farm  for  1915  and  1916  should  have  been 
from  $800  to  $900.  The  defendant  claimed 
to  have  received  $150  or  $175  the  first  year, 
but  kept  no  record  the  second  year.  There 
was  testimony  that  the  land  was  worth 
$6,000,  although  the  defendant  claimed  it 
was  only  worth  about  $125  an  acre. 
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There  Is  nothing  In  all  the  testimony,  ex- 
cept a  slipshod  course  of  dealing,  to  indi- 
cate that  the  Frankoviches  had  any  pur- 
pose or  desire  to  purchase  back  the  land 
within  a  year,  and  they  seem  to  have  taken 
very  little  interest  in  the  affair  after  the 
conveyance  was  made.  The  package  which 
evidently  contained  the  notes  owing  by  them 
to  the  defendants  was  burned.  It  does  ap- 
pear, that  Mr.  Dubach  wanted  to  save  some- 
thing for  them  and  that  the  defendant  for 
some  time  talked  as  if  he  might,  if  they 
should  make  a  settlement  or  he  should  make 
a  sale,  allow  them  something.  But  the  land 
was  his,  and  their  legal  right  to  buy  back 
was  not  exercised  within  the  time  covered 
by  the  contract.  Their  indebtedness  had 
been  paid,  the  mortgages  on  the  land  had 
been  taken  care  of,  and  it  is  difficult  to  see 
on  what  theory  they  can  hold  the  defendant 
liable  for  any  profit  he  may  have  made  on 
the  land  after  holding  it  something  like  two 
years. 

The  deed  and  the  contract  clearly  evi- 
dence the  contract  on  which  the  minds  of 
the  parties  met,  and  nothing  occurred  sub- 
sequently to  destroy  its  binding  force.  Els- 
ton  v.  Chamberlain,  41  Kan.  354,  21  Pac.  269. 

The  judgment  Is  reversed,  with  directions 
to  enter  judgment  for  the  defendant 

All  the  Justices  concurring. 

On  Rehearing. 

Upon  a  rehearing  of  this  case  no  addi- 
tional briefs  were  filed,  but  the  presenta- 
tion, orally,  has  been  carefully  considered. 

It  was  strenuously  insisted  that  the  state- 
ment in  the  former  opinion  to  the  effect  that 
Mr.  Dubach  and  the  defendant  talked  over 
the  matter  of  the  former  taking  the  place 
and  paying  the  money,  but  did  not  come  to 
any  agreement,  was  not  borne  out  by  the 
testimony.  But  the  transcript  was  sent  for, 
and  shows  that  this  discussion  ended  in  a 
talk  or  promise  of  settlement,  rather  than 
in  a  settlement. 

Finding  no  sufficient  reason  to  change 
what  has  already  been  written,  the  former 
opinion  will  be  adhered  to. 

All  the  Justices  concurring. 


(26  N.  M.  306) 

WATTERS  v.  TREASURE  MINING  &  RE- 
DUCTION CO.  et  al.    (No.  2171.) 

(Supreme  Court  of  New  Mexico.  Nov.  12,  1918. 
Rehearing  Denied  June  28rl919.) 

(Stfllabut  by  the  Court.) 

L  Judicial  Sales  <8=>42  —  Application  to 
Set  Aside  Sale— Parties—  Purchases. 
Where  a  judicial  sale  has  been  confirmed, 
the  purchaser  has  such  an  interest  as  to  re- 


quire notice  to  him  of  an  application  to  set 
aside  the  sale.  He  is  an  indispensable  party  to 
the  proceeding,  and  his  omission  is  jurisdiction- 
al. This  proposition  is  supported  by.  all  the 
authorities. 

2.  Appeal  and  Error  <8=> 788(1),  1166— Re- 
versal or  Dismissal  — Want  of  Proper 
Parties. 

A  want  of  proper  parties  below  appearing 
upon  the  face  of  the  record  requires  a  reversal 
or  dismissal  on  appeal,  unless  the  objection  has 
been*  waived. 

3.  Appeal  and  Error  «=»887— Additional 
Party— Application  on  Appeal. 

An  application  for  the  first  time  on  appeal 
to  add  a  new  party  comes  too  late,  although 
such  party  might  have  been  joined  In  the  orig- 
inal action. 


Appeal  from  District  Court, 
County;  M.  C.  Mechem,  Judge. 


Socorro 


Suit  by  Thomas  E.  Watters  as  trustee, 
to  foreclose  a  mortgage,  in  which  there  was 
a  confirmed  foreclosure  sale  and  a  distribu- 
tion of  purchase  price,  after  which  the  Treas- 
ure Mining  &  Reduction  Company  and  oth- 
ers moved  to  set  aside  the  sale.  Motion  de- 
nied, and  movants  appeal.  Appeal  dismissed. 

R.  P.  Barnes  and  E.  W.  Dob  son,  both  of 
Albuquerque,  for  appellants. 
J.  G.  Fitch,  of  Socorro,  for  appellee. 

ROBERTS,  J.  On  the  4th  day  of  January, 
1917,  a  sale  of  certain  property  theretofore 
ordered  sold  by  decree  of  the  court  in  fore- 
closure proceedings  was  made  by  Milton  J. 
Helmick,  as  special  master.  At  such  sale 
H.  L.  Gary,  of  Kansas  City,  Mo.,  was  the 
purchaser.  Gary  was  not  a  party  to  the  suit. 
On  the  6th  day  of  January  thereaf  ter  an  or- 
der was  entered  by  the  court  approving  and 
confirming  such  sale  so  made  by  the  special 
master.  The  purchase  price  was  paid  and 
distribution  thereof  made.  On  the  24th  day 
of  September,  1917,  appellants  filed  their  mo- 
tion in  said  cause,  and  moved  the  court  to 
set  aside  the  sale  so  made.  Gary,  the  pur- 
chaser, was  not  made  a  party  to  the  proceed- 
ing, and  was  not  notified  of  the  filing  of 
said  motion.  He  did  not  appear  in*  the  court 
below.  Thomas  El  Watters,  as  trustee,  ap- 
peared and  resisted  the  motion.  The  court 
refused  to  set  aside  the  sale,  and  appellants 
have  appealed. 

[1]  Upon  the  submission  of  the  case  to  this 
court,  appellee  suggested  the  failure  of  ap- 
pellants to  make  Gary  a  party  or  to  serve  him 
with  notice,  and  asks  the  court  to  dismiss  the 
appeal.  It  is  well  settled  that,  where  a  ju- 
dicial sale  has  been  confirmed,  the  purchaser 
has  such  an  interest  as  to  require  notice  to 
him  of  an  application  to  set  aside  the  sale. 
He  is  an  indispensable  party  to  the  proceed- 
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tag,  and  his  omission  is  Jurisdictional.  This 
proposition  Is  supported  by  all  the  authori- 
ties. See  note  to  the  case  of  Miller  v.  Henry* 
105  Ark.  261, 150  S.  W.  700,  Ann.  Cas.  1914D, 
754;  16  R.  C.  L.  "Judicial  Sales,"  g  74.  In 
the  case  of  Schulz  v.  Hasse,  227  IU.  156,  81 
N.  B.  50,  the  court  said: 

"The  sale  could  not  be  set  aside  without  first 
notifying  the  purchaser,  Maria  Hatsch,  and 
making  her  a  party.  Donning  v.  Dunning,  87 
111.  308;  Comstock  v.  Purple,  49  111.  158;  Rob- 
erts v.  ClellAnd,  82  111.  538.  We  cannot  find 
from  this  record  that  she  was  made  a  party  to 
these  proceedings  or  notified  in  any  way.  It  is 
indispensable  that  she  be  notified  in  order  to 
set  aside  the  sale." 

In  the  case  of  Ellguth  v.  Ellguth,  250  HI. 
214,  05  N.  E.  169,  the  court  said: 

"If  appellant  desired  to  insist  upon  errors, 
not  affecting  the  jurisdiction  of  the  court,  which 
could  only  be  remedied  by  setting  aside  the 
sale,  it  was  indispensable  that  BoguszewBki,  the 
purchaser,  should  be  notified  and  made  a  party. 
Schulz  v.  Hasse,  227  111.  156  [81  N.  E.  50]. 
The  action  of  the  court  in  confirming  the  sale  to 
Boguszewaki  must  therefore  be  sustained." 

As  the  only  relief  sought  was  the  order 
setting  aside  the  confirmation  of  the  sale, 
and  the  purchaser,  Gary,  was  not  a  party  to 
the  proceeding,  it  is  apparent  that  the  lower 
court  could  not  grant  the  desired  relief,  and 
there  is  nothing  for  review  in  this  court 

[2, 3]  Appellants  have  filed,  in  this  court, 
a  motion  to  be  allowed  at  this  time  to  make 
Gary  a  party  to  the  proceedings.  No  author- 
ity is  cited  in  support  of  such  right,  and  we 
believe  that  none  can  be  found.  In  3  C.  J.  p. 
1035  (section  1018)  it  is  said: 

"A  want  of  proper  parties  below  appearing 
upon  the  face  of  the  record  requires  a  reversal 
or  dismissal  on  appeal,  unless  the  objection  has 
been  waived." 

And  in  3  O.  J.  p.  768,  it  is  said: 

"An  application  for  the  first  time  on  appeal 
to  add  a  new  party  comes  too  late,  although 
such  party  might  have  been  joined  in  the  orig- 
inal action." 

This  court,  therefore,  has  no  right  to 
grant  the  motion.  Gary,  the  purchaser,  had 
a  right  to  be  heard  in  the  court  below  upon 
the  application  to  set  aside  the  confirmation 
of  the  sale.  Should  he  be  made  a  party  now, 
this  court  would  be  attempting  to  bind  hfm 
by  a  judgment,  or  the  reversal  of  a  judgment, 
entered  in  the  court  below,  to  which  he  was 
not  a  party  and  had  no  opportunity  of  being 
heard. 

For  the  reasons  stated,  the  appeal  will  be 
dismissed  :  and  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  concur. 


(5*  Utah,  474) 
LEE  v.  PRICE  et  at    (No.  2270.) 

(Supreme  Court  of  Utah.  June  2, 1919.) 

Constitutional  Law  cj=»7  —  Amendments 

— "Entered"  on  Journals. 
Under  Const  art  23,  {  1,  providing  that 
proposed  amendments  to  the  Constitution  shall 
be  entered  on  the  journals  of  the  two  houses,  it 
is  not  necessary  to  enter  a  proposed  amendment 
upon  the  journals  in  full,  but  entry  of  an  iden- 
tifying reference  is  sufficient;  "entered"  not 
necessarily  meaning  to  copy  or  to  transcribe. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enter.] 

Petition  for  writ  of  prohibition  by  Arthur 
J.  Lee  against  Price,  a  municipal  corporation, 
and  others.  Writ  denied,  and  complaint  dis- 
missed. 

L.  A.  McGee,  of  Price,  for  plaintiff. 
Ferdinand  Erlcksen,  of  Salt  Lake  City,  for 
defendants. 

WEBER,  J.  Arthur  J.  Lee,  a  resident  and 
taxpayer  of  Price,  a  city  of  the  third  class, 
commenced  this  action  in'  this  court  to  have 
defendants  prohibited  from  selling  and  dis- 
posing of  certain  municipal  bonds,  the  issue 
and  sale  of  which  had  previously  been  au- 
thorized by  the  qualified  electors  of  said  Price 
at  a  special  election  duly  called  and  regularly 
held  "for  the  purpose  of  raising  money  for 
the  purpose  of  supplying  Price,  Carbon  county, 
Utah,  with  water,  and  to  that  end  to  improve 
the  works  for  supplying  said  water,  which 
said  works  are  owned  and  controlled  by  said 
Price."  The  plaintiff  alleges  that  the  total 
assessed  valuation  of  the  property  of  Price 
upon  which  the  bond  issue  was  based  is  $t- 
729,142;  that  the  municipality  at  the  time 
of  the  election  and  at  the  time  of  the  filing  of 
the  suit  had  a  bonded  indebtedness  of  $45,- 
000,  and  that  it  had  in  its  sinking  fund  for 
the  payment  and  redemption  of  outstanding 
bonds  the  sum  of  $8,000.64 ;  that  as  a  dry  of 
the  third  class  it  had  no  legal  right  or  author- 
ity to  become  indebted  in  the  aggregate  with 
all  other  indebtedness  in  any  amount  in  ex- 
cess of  8  per  cent  of  the  value  of  the  taxa- 
ble property  for  the  purpose  of  supplying  said 
city  with  water  or  for  any  other  purpose 
whatsoever  and,  for  the  reasons  aforesaid, 
no  bonds  could  be  lawfully  issued  for  any 
amount  in  excess  of  approximately  $101,000, 
whereas  the  city  claims  to  have  the  right  to 
bond  in  the  sum  of  $170,000,  upon  the  basis  of 
12  per  cent  of  the  assessed  valuation  of  the 
property  within  the  municipal  boundaries. 

The  plaintiff  prays  that  a  writ  of  prohibi- 
tion be  issued  prohibiting  and  enjoining  the 
defendants,  and  each  of  them,  from  issuing, 
negotiating,  or  selling  any  of  said  bonds  of 
said  city  in  excess  of  $101,000,  and  that  of 
the  said  proposed  bond  issue  of  $170,000  the 
amount  of  $69,000  be  declared  invalid  and 
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to  be  In  excess  of  the  debt  limit  of  said  city. 

Defendants  have  Interposed  a  demurrer  to 
the  complaint  upon  the  ground  that  It  does 
not  state  facts  sufficient  to  Justify  the  Issu- 
ance of  such  a  writ,  and  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

This  proceeding  raises  the  question  as  to 
the  validity  of  an  amendment  to  the  Consti- 
tution of  the  state  of  Utah,  same  being  an 
amendment  to  section  4  of  article  14,  in  rela- 
tion to  the  limit  of  Indebtedness  of  counties, 
cities,  towns,  and  school  districts  and  author- 
izing cities  of  the  third  class  to  Incur  larger 
Indebtedness  than  permitted  under  the  there- 
tofore existing  Constitution  for  the  purpose  of 
raising  money  for  supplying  third  class  cities 
with  "water,  artificial  light,  or  sewers,  when 
the  works  for  supplying  such  water,  lights 
and  sewers  shall  be  owned  and  controlled  by 
the  municipality."  Under  the  Constitution 
as  it  existed  before  the  amendment  the  limi- 
tation of  such  indebtedness  was  not  to  exceed 
S  per  cent,  while  under  the  provisions  of  the 
amendment  the  maximum  of  such  Indebted- 
ness was  raised  to  12  per  cent  of  the  as- 
sessed valuation  of  the  taxable  property  with- 
in the  municipality. 

Section  1,  article  23,  of  the  Constitution, 
prescribing  how  amendments  may  be  made, 
reads  as  follows,  so  far  as  pertinent  to  this 
inquiry: 

"Any  amendment  or  amendments  to  this  Con- 
stitution may  be  proposed  in  either  house  of  the 
Legislature,  and  if  two-thirds  of  all  the  mem- 
bers elected  to  each  of  the  two  houses,  shall 
vote  in  favor  thereof,  such  proposed  amendment 
or  amendments  shall  he  entered  on  their  respec- 
tive journal*  with  the  yeas  and  nays  taken 
thereon.  •  *  •  (Italics  ours.) 

It  Is  alleged  that  Comp.  Laws  1917,  |  792, 
being  the  authority  under  which  the  city  of 
Price  proceeded  to  order  and  hold  the  bond 
election  above  described,  was  "attempted  to 
be  enacted  by  the  Legislature  of  the  state  of 
Utah  pursuant  to  the  provisions  of  section  4, 
article  14,  of  the  Constitution  of  the  state  of 
Utah  which  section  of  the  Constitution  was 
attempted  to  be  amended  by  virtue  of  a  reso- 
lution proposed  and  introduced  as  House  joint 
resolution  by  Mr.  Davis  in  the  House  of  Repre- 
sentatives, one  of  the  houses  of  the  Legisla- 
ture of  the  state  of  Utah,  on  or  about  the  4th 
day  of  February,  1909,  but  which  said  resolu- 
tion so  proposed  was  not  entered  on  the  re- 
spective journals  of  the  two  houses  of  the 
Legislature  as  required  by  section  1,  article  23, 
of  the  Constitution  of  the  state  of  Utah"; 
that  is  to  say,  that  the  resolution  above  de- 
scribed was  not  entered  In  the  House  Journal 
except  by  the  way  of  an  identifying  descrip- 
tion as  follows:  "H.  J.  R.  No.  6  by  Mr.  Davis 
entitled  'A  Joint  Resolution  Proposing  an 
Amendment  to  Section  4  of  Article  14  of  the 
Constitution  of  the  State  of  Utah,  In  Relation 
to  the  Limit  of  Indebtedness  of  Counties, 


Cities,- Towns  and  School  Districts,"  and 
that  for  the  reason  aforesaid  the  proposed 
amendment  to  the  Constitution  is  invalid  and 
of  no  effect,  and  consequently  the  statute  un- 
der the  provisions  of  which  the  city  proceed- 
ed to  bond  is  unconstitutional  and  void. 

Comp.  Laws  Utah  1917,  |  792,  reads  as  fol- 
lows: . 

"Any  city  or  town  in  this  state  Is  hereby  au- 
thorized to  incur  an  indebtedness  not  exceeding 
in  the  aggregate,  with  all  other  Indebtedness, 
eight  per  centum  of  the  value  of  the  taxable 
property  therein  for  the  purpose  of  supplying 
such  city  or  town  with  water,  artificial  light, 
or  sewers  when  the  works  for  supplying  such 
water,  light,  and  sewers  shall  be  owned  and  con- 
trolled by  the  municipality;  provided,  that 
cities  of  the  third  class  and  towns  may  become 
Indebted  to  an  amount  not  exceeding  in  the 
aggregate,  with  all  other  indebtedness,  twelve 
per  centum  of  the  value  of  the  taxable  property 
for  the  purpose  of  supplying  such  city  or  town 
with  water,  artificial  light,  or  sewers  when  the 
works  for  supplying  such  water,  light,  and  sew- 
ers shall  be  owned  and  controlled  by  the  mu- 
nicipality, when  the  proposition  to  create  such 
debt  shall  have  been  submitted  to  the  vote  of 
such  qualified  electors  as  shall  have  paid  a 
property  tax  in  the  year  preceding  such  election 
and  a  majority  of  those  voting  thereon  shall 
have  voted  in  favor  of  incurring  such  debt." 

The  parties  have  stipulated  what  purports 
to  be  the  full  proceedings  had  by  the  respec- 
tive houses  of  the  Legislature  affecting  said 
proposed  amendment,  and  from  the  stipula- 
tion it  appears  that  in  the  Senate  Journal 
the  resolution  proposing  the  amendment  was 
set  out  In  full ;  that  in  the  proceedings  of  the 
House  of  Representatives  it  was  not  set  out 
at  length,  but  was  described  as  follows: 

"H.  J.  No.  6  by  Mr.  Davis  entitled  'A  Joint 
Resolution  Proposing  an  amendment  to  Section 
4,  of  Article  14,  of  the  Constitution  of  the  State 
of  Utah,  in  Relation  to  the  Limit  of  Indebted- 
ness of  Counties,  Cities,  Towns  and  School  Dis- 
tricts.'" 

It  is  further  stipulated  by  the  parties  that 
the  Identical  resolution  as  set  out  in  the  pro- 
ceedings of  the  Senate  was  duly  enrolled  and 
engrossed,  signed  by  the  presiding  officers  of 
the  Legislature  and  the  Governor,  filed  with 
the  secretary  of  state,  published  in  at  least 
one  newspaper  in  each  county  of  the  state  for 
two  months  immediately  preceding  the  next 
general  election  (held  November  8,  1910),  at 
which  time  the  amendment  was  separately 
submitted  to  the  electors  for  approval  or 
rejection,  and  that  at  said  election  a  majority 
of  the  electors  voting  thereon  approved  the 
same ;  the  vote  being  for  the  amendment  10,- 
018  and  against  it  5,662. 

From  the  foregoing  statement  of  facts  it 
will  be  observed  that  the  only  question  for 
determination  is  whether  or  not  the  amend- 
ment herein  described  was  proposed  In  the 
manner  required  by  section  1,  article  23,  ot 
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our  state  Constitution,  Inasmuch  as  "It  ap- 
pears that  It  was  not  entered  In  full  or  at 
length  upon  the  respective  Journals  of  the 
two  houses  of  the  Legislature. 

This  Inquiry  involves  a  construction  of  the 
language  employed,  "such  proposed  amend- 
ment or  amendments  shall  be  entered  on  their 
respective  journals."  (Italics  ours.)  The  pro- 
vision just  quoted  is  mandatory,  and  if  the 
verb  "entered"  is  synonymous  with  or  means 
"entered  at  large"  or  "entered  In  full,"  the 
constitutional  provision  has  not  been  complied 
with.  In  our  opinion,  "to  enter"  does  not 
necessarily  mean  "to  copy"  or  "to  transcribe," 
and  to  enter  upon  the  Journals  does  not  imply 
that  an  amendment  must  be  copied  in  full  or 
entered  at  large  upon  the  Journals  of  both 
houses  of  the  Legislature  or  of  either  of  them. 
Among  the  framers  of  our  state  Constitution 
were  lawyers,  jurists,  and  publicists  of  signal 
ability  and  varied  experience.  Their  work 
was  done  with  care  and  deliberation.  At  the 
time  the  constitutional  convention  was  in 
session  (1895)  the  courts  of  last  resort  of  Cal- 
ifornia, Kansas,  Nebraska,  and  Maryland 
had  construed  the  phrase  in  question,  and 
had  held  that  a  constitutional  requirement 
that  an  amendment  shall  be  "entered"  on 
the  journals  was  sufficiently  complied  with 
by  an  entry  on  the  journals  of  an  identifying 
reference.  Had  the  members  of  the  constitu- 
tional convention  not  taken  the  view  then  en- 
tertained and  indorsed  by  the  courts  of  the 
states  named  they  would  certainly  have  made 
themselves  clearly  understood,  and  would 
have  said  "entered  in  full"  or  "entered  at 
large,"  as  they  did  in  section  8  of  article  7  of 
the  Constitution  in  which  it  is  required  that 
when  a  bill  passed  by  the  Legislature  la  not 
approved  by  the  Governor  and  is  returned  by 
the  executive  with  his  objections,  the  house 
it  originated  in  "shall  enter  the  objections  at 
large  upon  its  journal."  (Italics  ours.) 

Ever  since  the  adoption  of  the  Constitution 
the  practice  In  the  Legislature  has  been  to 
enter  proposed  amendments  by  reference  only 
and  not  in  full.  Referring  to  the  fact  that  ac- 
cording to  previous  custom  amendments  had 
been  spread  at  length  upon  the  journals  of 
both  houses  in  Iowa,  the  majority  opinion  of 
the  Supreme  Court  of  that  state,  in  Koehler 
&  Lange  v.  Hill,  60  Iowa,  548,  14  N.  W.  738, 
15  N.  W.  609,  in  which  It  was  held  that  the 
prohibition  amendment  adopted  in  1882  was 
Invalid  because  it  had  not  been  entered  in 
full  upon  the  journals  of  the  Utah  Legislature 
said: 

"Here  we  have  a  legislative  construction  of 
the  Constitution  which  should  not  and  cannot 
be  ignored." 

By  parity  of  reasoning  we  may  well  arrive 
at  the  conclusion  from  the  fact  that  no  pro- 
posed amendment  had  ever  been  entered  in 
full  upon  the  journals  of  the  Utah  Legisla- 
ture that: 


"Here  we  have  a  legislative  construction  of 
the  Constitution  which  should  not  and  cannot 
be  ignored." 

The  only  purpose  of  entering  a  proposed 
amendment  upon  the  journals  is  to  keep  a 
record  that  will  be  sufficiently  certain  to  iden- 
tify the  proposition  to.  be  submitted  to  the 
people,  and  that  the  identical  amendment 
proposed  shall  be  the  one  voted  upon  by  the 
electors.  In  the  instant  case  it  is  conceded 
that  the  proposed  amendment  was  submitted 
to  the  people  and  adopted  by  an  overwhelm- 
ing majority  of  the  electors  voting  thereon. 
In  our  opinion  it  would  do  violence  to  both 
the  spirit  and  letter  of  the  law  to  hold  that 
the  formal  entry  on  the  legislative  journals  Is 
subject  to  some  technical  criticism,  and  that 
therefore  the  amendment  should  be  declared 
void  and  Invalid  and  the  expressed  will  of  the 
people  thwarted.  In  the  opinion  in  the  "Pro- 
hibitory Amendment  Cases,"  24  Kan.  499,  Mr. 
Justice  Brewer,  who  thereafter  served  with 
distinction  as  a  member  of  the  Supreme 
Court  of  the  United  States,  brushed  aside  all 
sophistry  and  all  techni  call  ties,  and  discussed 
the  question  under  consideration  In  these 
clear  and  forceful  words: 

"Is  a  proposition  to  amend  the  Constitution 
in  the  nature  of  a  criminal  proceeding,  in  which 
the  opponents  of  change  stand  as  defendants  in 
a  criminal  action,  entitled  to  avail  themselves 
of  any  technical  error  or  mere  verbal  mistake; 
or  is  it  rather  a  civil  proceeding,  in  which 
those  omissions  and  errors  which  work  no 
wrong  to  substantial  rights  are  to  be  disre- 
garded? Unhesitatingly,  we  affirm  the  latter. 
•   •  • 

"Again,  in  constitutional  changes  the  popular 
voice  is  the  paramount  act.  While  to  guard 
against  undue  haste  and  temporary  excitement, 
to  prevent  unnecessary  and  frequent  appeals  to 
constitutional  amendments,  the  assent  of  two- 
thirds  of  the  Legislature  is  prescribed  as  a 
condition  precedent,  yet,  after  all,  that  which 
determines  constitutional  changes  is  the  popu- 
lar will.  This  is  a  government  by  the  people, 
and,  whenever  the  clear  voice  of  the  people  is 
heard.  Legislatures  and  courts  must  obey. 
True,  a  popular  vote  without  previous  legisla- 
tive sanction  must  be  disregarded.  There  is  no 
certainty  that  all  who  could  would  take  part  in 
such  a  vote,  or  that  they  who  did,  all  realise 
that  it  was  a  final  action.  It  lacks  the  sanction 
of  law,  is  a  disregard  of  constitutional  methods 
and  limitations,  and  should  be  taken  as  a  re- 
quest for  a  change,  rather  than  as  a  change  it- 
self. But,  notwithstanding  this,  legislative  ac- 
tion is  simply  a  determination  to  submit  die 
question  to  popular  decision.  It  is  in  no  sense 
final  No  number  of  Legislatures,  and  no 
amount  of  legislative  action,  can  change  the 
fundamental  law.  This  was  made  by  the 
people,  who  alone  can  change,  it.  The  ac- 
tion of  the  Legislature  In  respect  to  consti- 
tutional changes  is  something  like  the  action 
of  a  committee  of  the  Legislature  in  respect 
to  the  legislative  disposition  of  a  bill.  It 
presents,  it  recommends,  but  it  does  not  decide. 
And  who  ever  thought  of  declaring  a  law  in- 
valid by  reason  of  any  irregularities  in  the 
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proceedings  of  the  committee  which  first  passed 
upon  it?  It  is  the  legislative*  action  which  is 
considered  in  determining  whether  the  law  has 
been  constitutionally  passed;  and  it  is  the 
popular  action  which  is  principally  to  be  con- 
sidered in  determining  whether  a  constitutional 
amendment  has  been  adopted." 

Other  cases  supporting  the  doctrine  adopt- 
ed by  Kansas  are:  Oakland  Pav.  Co.  v. 
Tompkins,  72  Cal.  5,  12  Pac.  801,  1  Am.  St 
Rep.  17;  Thomason  v.  Ashworth,  73  Cal.  73, 
14  Pac.  615;  People  v.  Strother,  67  Cal.  624, 
8  Pac.  383;  West  v.  State,  50  Fla.  154,  39 
South.  412 ;  Worman  v.  Hagan,  78  Md.  152,  27 
Atl.  616,  21  L.  R.  A.  716;  In  re  Senate  File 
31,  25  Neb.  864,  41  N.  W.  081 ;  Gottstein  v. 
Lister,  88  Wash.  462,  153  Pac.  595,  Ann.  Cas. 
1917D,  1008;  Cudihee  v.  Phelps,  76  Wash. 
314,  136  Pac.  367. 

Both  because  of  our  conception  of  what 
should  be  the  law  and  for  the  reason  that  we 
are  supported  by  the  weight  of  authority  we 
conclude  that  it  is  not  necessary  to  enter  in 
full  a  proposed  constitutional  amendment  up- 
on the  Journals  of  the  Legislature;  that  the 


Proceedings  by  the  International  Smelting 
Company  protesting  against  tax  assessment. 
From  order  of  superior  court,  the  State  and 
the  County  of  Gila  appeal.  Vacated  and  re- 
manded, with  instruction. 

Wiley  E.  Jones,  Atty.  Gen.,  and  L.  B.  Whit- 
ney, Clyde  M.  Gandy,  F.  J.  K.  McBride,  and 
Alexander  B.  Baker,  Asst.  Attys.  Gen.,  for  ap- 
pellants. 

Edward  W.  Rice,  of  Globe,  for  appellee. 

CUNNINGHAM,  C.  J.  The  property  as- 
sessed, the  valuation  of  which  is  the  subject- 
matter  of  this  action,  consisted  of  mills  and 
smelters  for  the  reduction  of  ores.  The  tax- 
payer was  dissatisfied  "with  the  amount  of 
its  assessment  as  fixed  by  the  state  tax  com- 
mission and  the  board  of  equalization,"  and 
therefore  gave  notice,  filed  uie  protest,  paid 
the  taxes,  and  filed  the  receipt  for  such  pay- 
ment in  the  ounce  of  the  clerk  of  the  board  of 
supervisors  on  the  15th  day  of  September, 
1917.  The  papers  were  filed  in  the  superior 
court,  and  the  procedure  indicated  by  para- 
graph 4887,  R.  S.  A.  1913,  was  substantially 


amendment  in  question  was  properly  adopted  followed.  The  court  denied  a  motion  to  dis- 


and  is  valid,  and  that  the  bonds  offered  for 
sale  by  the  city  of  Price  are  not  invalidated 
because  of  any  reason  assigned  in  plaintiff's 
complaint.  It  follows  that  the'  demurrer  in- 
terposed by  defendants  should  be  sustained, 
that  the  writ  of  prohibition  prayed  for  by 
plaintiff  should  be  denied,  and  that  the  plain- 
tiffs complaint  should  be  dismissed.  Such  Is 
the  order. 


(20  Arts.  516) 

STATE  et  al.  v.  INTERNATIONAL  SMELT- 
ING CO.    (No.  1667.) 

(Supreme  Court  of  Arizona.    July  2,  1919.) 

1.  Taxation  <8=>493(4)— Orders  Appealable 
—Appeal  from  Board  of  Equalization. 

Order  of  Superior  Court  on.  taxpayer's  ap- 
peal from  board  of  equalization,  under  Civ. 
Code  1913,  par.  4887,  is  appealable. 

2.  Taxation  «=»493(1)— Assessment— Appeal 
— Superior  Court. 

"Superior  court,  under  Civ.  Code  1913,  par. 
4887,  held  without  jurisdiction  of  appeal  by 
taxpayer  dissatisfied  with  amount  of  assess- 
ment of  mills  and  smelters  for  reduction  of  ore, 
as  fixed  by  state  tax  commission  and  board 
of  equalization  ;  the  matter  being  wholly  within 
province  of  state  tax  commission's  duties. 

Ross,  J.,  dissenting. 

Appeal  from  Superior  Court,  Gila  County ; 
G.  W.  Shute,  Judge. 


miss  the  appeal,  and  a  trial  resulted  In  favor 
of  the  plaintiff,  "that  the  tax  as  levied  by  the 
tax  commission  is  excessive;  that  the  amount 
of  taxes  be  fixed  in  the  sum  of  $2,000,000  in 
round  figures;  and  that  execution  issue  as 
provided  by  law. 

The  state  and  county  appeal.  The  taxpay- 
er moves  to  dismiss  the  appeal  for  the  reason 
that  the  order  made  is  not  appealable.  In 
State  v.  Inspiration  Consolidated  Copper  Co. 
(cause  No.  1668)  181  Pac  955,  now  decided, 
we  have  held  adversely  to  such  contention. 

[1]  The  motion  to  dismiss  this  appeal  is 
consequently  denied. 

[2]  The  judgment  rendered  in  this  cause 
was  rendered  in  a  matter  wholly  within  the 
province  of  the  state  tax  commission's  duties, 
of  which  the  superior  court  acquired  no  ju- 
risdiction, through  the  course  of  the  proceed- 
ings by  which  the  matter  came  before  the 
court.  We  have  considered  all  of  the  ques- 
tions involved  in  this  case  in  cause  No.  1668, 
supra,  and  on  the  authority  of  that  case  the 
Judgment  is  vacated,  and  the  cause  remanded 
to  the  lower  court,  with  instructions  to  dis- 
miss the  action. 

Vacated  and  remanded,  with  instructions. 

BAKER,  J.,  concurs. 

ROSS,  J.  I  dissent  for  the  reasons  pet 
forth  In  case  No.  1668,  State  of  Arizona  and 
the  County  of  Gila,  Appellants,  v.  Inspira- 
tion Consolidated  Copper  Co.,  a  Corporation, 
Appellee,  181  Pac  955,  Just  decided. 
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WEDGWORTH  et  al.  v.  WED  G WORTH. 
(No.  1622.) 

(Supreme  Court  of  Arizona.  July  2,  1919.) 

L  Plkadiwo     <ft=»192(2),  367(2)  —  In  dot - 
nitbnbss — sufficiency  against  general 
Demubreb. 
In  an  action  to  enjoin  interference  with  the 
flow  of  irrigating  water  in  a  ditch,  if  the  de- 
scription of  the  ditch  in  the  complaint  was  not 
specifically  sufficient  to  inform  defendants  ■  as 
to  its  location,  or  to  designate  which  of  several 
ditches  might  be  referred  to,  the  remedy  was  by 
motion  to  make  the  complaint  more  definite  and 
certain,  and  as  against  general  demurrer  it  was 
sufficient. 

2.  Waters  and  Water  Courses  <8=>144%  — 
Acquiescence  m  Use  or  Ditch— Estoppel 
to  Deny  Right. 

Long-continued  use  by  plaintiff  of  a  ditch 
to  conduct  water  purchased  by  him  from  an 
irrigation  company,  such  use  being  under  a 
claim  of  absolute  and  permanent  right,  and 
acquiesced  in  by  defendants,  not  only  by  si- 
lence but  by  affirmative  acts  and  conduct,  held 
to  give  rights  amounting  ,  to  more  than  a  mere 
revocable  license;  the  doctrine  of  estoppel  by 
acquiescence  applying  to  prevent  defendants 
from  denying  plain  tiff*  ■  right. 

3.  Watebs  and  Water  Ooubses  «=>130— Ir- 
rigation—"Subplus  Water." 

Surplus  water  is  not  subject  to  prior  ap- 
propriation for  any  use,  so  that  any  property 
right  is  established  by  such  appropriation  and 
use,  "surplus  water"  being  water  running  off 
from  ground  which  has  been  irrigated ;  water 
not  consumed  by  the  process  of  irrigation ;  wa- 
ter which  the  land  irrigated  will  not  take  up; 
waste  water. 

4.  Watebs  and  Water  Courses  «=>130  — 
Irrigation—  Waste  Water.  . 

If  waste  water  runs  upon  land,  the  owner 
may  capture  and  use  it,  but  that  is  the  limit 
and  extent  of  his  right;  he  not  being  entitled 
to  relief  imposing  on  the  owner  permitting  the 
waste  or  escape  of  the  water  to  cause  it  to  be 
wasted  or  to  require  the  continuance  of  its  flow 
off  the  premises. 

5.  Waters  and  Water  Courses  <8=>152(9)  — 
Irrigation— Waste  Water— Damages. 

No  damages  recognized  by  the  law  can  re- 
sult to  an  appropriates  from  interference  with 
the  flow  of  surplus  or  waste  water  from  anoth- 
er's irrigated  land. 

Appeal  from  Superior  Court,  Maricopa 
County;  Frank  H.  Lyman,  Judge. 

Action  by  J.  W.  Wedgworth  against  J.  B. 
Wedgworth  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.  Modified, 
reversed  in  part,  affirmed  in  part,  and  re- 
manded, with  instructions. 

Benton  Dick  and  J.  E.  Nelson,  both  of 
Phoenix,  for  appellants. 
J.  L.  Oust,  of  Phoenix,  for  appellee. 


PATTEE,  Superior  Court  Judge.  This  Is 
an  action  brought  by  J.  W.  Wedgworth,  the 
appellee  and  plaintiff  below,  against  the  ap- 
pellants, defendants  below,  to  enjoin  inter 
ference  with  the  flow  of  irrigating  water  in 
a  ditch  over  the  defendants'  lands  to  the 
plaintiffs  land,  and  for  damages  claimed  to 
have  been  caused  by  such  interference.  The 
defendant  B.  F.  Wedgworth  does  not  appear 
to  be  the  owner  of  any  lands,  and  apparently 
is  made  a  party  because  he  personally  inter- 
fered with  the  flow  of  water,  acting  on  be- 
half of  his  codefendant  The  parties  will 
be  referred  to  hereinafter  as  plaintiff  and 
defendant  The  plaintiff  obtained  a  decree 
granting  the  injunctive  relief  sought  and 
awarding  him  damages  in  the  sum  of  $250. 
From  this  judgment  the  defendants  appeal  to 
this  court. 

The  plaintiff  is  the  owner  of  80  acres  of 
land  situated  in  section  21,  township  1  south, 
range  4  west,  in  Maricopa  county.  The  de- 
fendant J.  B.  Wedgworth  occupies  and  culti- 
vates the  south  half  of  section  16,  said  town- 
ship and  range,  lying  north  of  the  plaintiff's 
land.  The  land  of  the  plaintiff  is  slightly 
lower  than  the  land  of  the  defendant  J.  B. 
Wedgworth,  so  that  water  from  the  irrigat- 
ing system  supplying  the  lands  reaches  plain- 
tiff's premises  through  ditches  over  land  of 
J.  B.  Wedgworth,  and  by  a  ditch  on  lands 
adjoining  the  same.  The  sharply  contested 
question  is  whether  the  plaintiff  had  acquir- 
ed a  right  to  receive  water  through  a  certain 
ditch  designated  in  the  testimony  as  the 
"Center  ditch"  over  defendant's  lands.  The 
trial  court  found  that  the  plaintiff  had  ac- 
quired the  right  to  conduct  water  through 
that  ditch  and  had  also  acquired  the  right  to 
waste  water  and  to  conduct  such  waste  water 
through  the  same  ditch  to  his  lands,  and  to 
irrigate  80  acres  of  land;  that  the  defend- 
ants Interfered  with  such  rights ;  and  there- 
upon rendered  the  following  judgment: 

"And  by  reason  of  the  law  and  the  findings 

aforesaid,  it  is  ordered,  adjudged,  and  decreed 
that  the  defendants,  and  each  of  them,  and  their 
agents,  servants,  employes,  and  attorneys,  be. 
and  they  hereby  are,  perpetually  enjoined  and 
restrained  in  the  following  respects,  to  wit: 

"(1)  From  interfering  with  the  plaintiff  in 
conducting  or  receiving  irrigation  water  for 
his  premises  above  described  .through  the  irri- 
gation ditch  across  the  premises  of  the  defend- 
ants, commonly  known  aa  the  Center  ditch,  and 
hereinabove  described,  at  such'  reasonable  times 
as  will  not  unnecessarily  interfere  with  the 
defendants'  use  of  sajd  ditch,  for  the  purpose 
of  irrigating  their  own  premises  above  described, 
and  in  such  reasonable  manner  as  will  not  over- 
flow or  otherwise  damage  the  premises  of  de- 
fendants. 

"(2)  From  interfering  with  the  plaintiff  in 
entering  upon  the  premises  of  the  defendants 
for  the  purpose  of 'cleaning  said  ditch  or  mak- 
ing such  repairs  thereto  as  from  time  to  time 
may  become  necessary,  in  such  manner  as  will 
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not  damage  defendants'  premises  or  the  crops 
thereon,  except  in  such  minor  respects  as  is 
necessarily  incident  to  each  entry,  cleaning  and 
repairing. 

"(3)  From  preventing  surplus  waters  from 
collecting  or  Sowing  in  said  ditch  above  de- 
scribed in  the  manner  that  the  same  have  here- 
tofore been  accustomed  to  collect  and  flow  there- 
in and  from  interfering  with  the  plaintiff  in 
receiving  such  surplus  water  from  said  ditch 
and  irrigating  his  premises  above  described 
therefrom,  to  the  extent  of  twenty  acres  there- 
of. •  •  • 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  have  and  recover  from 
the  defendants,  joint  and  several,  judgment  for 
the  sum  of  $250  damages,  and  his  costs,"  etc. 

[1]  The  ditch  through  which  the  plaintiff 
claimed  the  Tight  to  conduct  water  was 
described  in  the  complaint  generally  as  a 
ditch  constructed  through  section  16.  To 
this  complaint  a  general  demurrer  was  in- 
terposed, and  the  overruling  of  this  demurrer 
is  assigned  as  error.  The  only  ground  rais- 
ed in  the  court  below  and  in  this  court  on 
appeal  is  that  the  ditch  is  not  described  with 
sufficient  particularity.  If  the  description 
was  not  sufficiently  specific  to  inform  the 
defendants  as  to  the  location  of  the  ditch 
mentioned,  or  to  designate  which  of  several 
ditches  might  be  referred  to,  the  remedy 
was  by  motion  to  make  the  complaint  more 
definite  and  certain  in  that  respect  As 
against  a  general  demurrer,  the  complaint 
Is  sufficient 

It  is  also  assigned  as  error  that  the  court 
erred  in  finding  and  adjudging  that  the 
plaintiff  had  a  right  to  conduct  Irrigating 
water  through  the  so-called  Center  ditch. 
The  evidence  upon  this  question,  and  upon 
practically  every  issue  in  the  case,  was  very 
conflicting;  but  there  was  evidence  tending 
to  prove  and  sufficient  to  justify  the  trial 
court  in  finding  that  for  some  years  prior  to 
1910  some  portions  of  the  80  acres  of  land 
now  owned  by  the  plaintiff  had  been  irrigat- 
ed and  cultivated  to  some  extent;  and  that 
for  several  years  prior  to  the  time  the  plain- 
tiff acquired  title  to  his  land  the  defendant 
J.  B.  Wedgworth  had  occupied  and  irrigated 
a  portion  of  that  land,  all  from  waters  con- 
ducted through  the  Center  ditch ;  that  early 
in  the  year  1910  plaintiff  acquired  title  to 
the  80  acres  since  owned  by  him,  and  ever 
since,  with  the  exception  of  one-half  year, 
plaintiff  has  purchased  from  the  Buckeye  Ir- 
rigation Company  sufficient  water  to  Irrigate 
ten  acres  of  land,  and  such  water  during  the 
year  1910  and  subsequent  years  until  Septem- 
ber, 1916,  had  been  conducted  to  the  plain- 
tiff's premises  through  the  ditch  constructed 
through  section  16,  designated  as  the  Center 
ditch;  that  the  plaintiff  had  caused  this 
water  to  be  conducted  through  that  ditch 
under  a  claim  of  absolute  and  permanent 
right  to  do  so.  hostile  to  any  adverse  claim 
by  the  defendants  or  any  other  person,  and 
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that  such  claim  of  right  on  his  part  had 
been  acquiesced  In  by  the  defendants;  that 
directions  had  been  given  by  the  plaintiff  and 
defendant  J.  B.  Wedgworth  to  the  Buckeye 
Irrigation  Company  respecting  the  time  and 
manner  of  turning  the  water  used  by  the 
respective  parties  Into  the  ditch ;  that  the 
plaintiff  had  furnished  labor  and  expended 
money  each  year  to  maintain  and  keep  in 
repair  the  ditch,  and,  when  controversies 
had  arisen  between  the  defendant  J.  B. 
Wedgworth  and  third  parties,  the  plaintiff 
bad  been  called  upon  by  the  defendant  J.  B. 
Wedgworth  to  come  to  his  assistance  and 
maintain  their  joint  right  to  the  use  of  the 
ditch ;  that  the  plaintiff  had  purchased  and 
entered  into  the  possession  of  the  land  dur- 
ing the  year  1910,  and  since  that  time  has 
brought  additional  land  Into  cultivation  at 
considerable  expense ;  and  that  his  claim  to 
the  absolute  and  permanent  right  to  conduct 
the  water  purchased  from  the  Buckeye  Irri- 
gation Company  through  the  ditch  had  never 
been  questioned  until  September,  1916,  when 
defendants  summarily  prevented  the  flow  of 
such  water  to  the  plaintiff's  premises.  And 
generally  the  testimony  warrants  the  conclu- 
sion that  the  plaintiff  had  cultivated  his  land 
and  adjusted  his  farming  operations  in  con- 
formity with  his  claimed  right  to  have  the 
water  delivered  to  him  through  the  Center 
ditch. 

It  appears  from  the  evidence  that  there  is 
another  ditch,  designated  in  the  testimony 
as  the  East  ditch,  running  around  the  eastern 
boundary  of  section  16,  and  hence  onto  some 
portion  of  plaintiff's  land,  and  it  is  claimed 
by  the  defendants  that  the  plaintiff's  water 
has  been  heretofore  conducted  through  this 
ditch  and  should  hereafter  be  so  conducted. 
The  evidence,  however,  justified  the  conclu- 
sion obviously  reached  by  the  court  below 
that  the  water  had  been  conducted  through 
the  Center  ditch,  and  It  also  justified  the  con- 
clusion that  it  would  be  impracticable,  if  not 
Impossible,  to  conduct  the  water  purchased 
by  the  plaintiff  from  the  Buckeye  Irrigation 
Company  through  the  ditch  known  as  the 
East  ditch. 

[2]  The  long-continued  use  by  the  plaintiff 
of  the  Center  ditch  for  the  purpose  of  con- 
ducting the  water  purchased  by  him  from 
the  Buckeye  Irrigation  Company  under  a 
claim  of  absolute  and  permanent  right,  un- 
der the  circumstances  above  stated,  amount- 
ed to  more  than  a  mere  revocable  license. 
The  right  claimed  by  the  plaintiff  was  not 
temporary  In  Its  character,  but  evidently 
based  upon  the  assumption  that  he  had  such 
right  -and  followed  by  conduct  on  his  part 
consistent  therewith.  The  acquiescence  on 
the  part  of  the  defendant  J.  B.  Wedgworth 
was  not  merely  by  silence,  but  by  affirmative 
acts  and  conduct  on  his  part  On  the  basis 
of  such  right  the  plaintiff  expended  money 
and  adjusted  his  affairs,  so  to  speak,  with 
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reference  to  such  right  In  this  situation, 
the  doctrine  of  estoppel  by  acquiesence  ap- 
plies, and  the  defendants  are  estopped  from 
denying  the  right  claimed  by  the  plaintlfT. 
Miller  v.  Douglas,  7  Ariz.  41,  60  Pac.  722  ;  2 
Kinney  on  Irrigation  and  Water  Rights,  §5 
1126,  1127.  The  court  below  therefore  prop- 
erly enjoined  the  defendants  from  Interfer- 
ing with  the  right  of  the  plaintiff  to  conduct 
the  water  purchased  by  him  from  the  Buck- 
eye Irrigation  Company  through  the  Center 
ditch. 

The  appellants  make  the  following  assign- 
ment of  error: 

"The  court  erred  in  finding,  and  entering  judg- 
ment on  said  finding,  that  plaintiff  for  many 
years  has  received  surplus  waters  flowing  or 
collecting  in  the  ditch  above  described,  and  has 
applied  same  to  beneficial  use  in  the  irrigation 
of  approximately  20  acres,  and  the  plaintiff  has 
the  'right  to  continue  to  receive  such  surplus 
water  from  said  ditch  to  irrigate  said  20  acres." 

[3, 4]  Surplus  water  is  not  subject  to  prior 
appropriation  for  any  use  so  that  any  proper- 
ty right  is  established  by  such  appropriation 
and  use.  "Surplus  water"  must  be  under- 
stood as  water  running  off  from  ground 
which  has  been  irrigated ;  water  not  consum- 
ed by  the  process  of  irrigation;  water  that 
the  land  being  irrigated  will  not  take  up, 
but  the  water  that  flows  off  the  lands ;  waste 
water. 

We  held,  in  Lambeye  v.  Garcia,  18  Ariz. 
178>  157  Pac.  977,  that  one  using  waste  water 
had  no  vested  right  in  the  use  of  such  water, 
and  therefore  the  user  could  not  restrain 
another  from  diverting  the  waste  water 
from  the  former  user's  premises.  We  adhere 
to  this  proposition.  The  identical  question 
arises  under  the  facts  found  in  this  case. 
The  provision  of  the  decree  enjoining  and  re- 
straining the  defendants  from  "preventing 
surplus  waters  from  collecting  or  flowing  in 
the  said  ditch  above,  described,  in  the  man- 
ner that  the  same  have  heretofore  been  ac- 
customed to  collect  and  flow  therein,  and 
from  interfering  with  the  plaintiff  in  receiv- 
ing such  surplus  water  from  said  ditch,"  is 
therefore  erroneous  and  places  a  greater  bur- 
den on  the  defendants  than  the  law  requires. 
If  waste  water  runs  upon  the  plaintiff's 
land,  he  may  capture  and  use  It;  but  that 
is  the  limit  and  extent  of  his  right.  He  is 
not  entitled  to  relief  which  would  impose 
upon  the  defendants  any  duty  to  cause  wa- 
ter to  be  wasted,  or  to  require  the  continu- 
ance of  a  flow  of  waste  water  off  of  their 
premises.  The  assignment  of  error  above 
quoted  is  therefore  good  in  so  far  as  the 
court  adjudged  the  plaintiff  had  a  right  to 
continue  to  receive  surplus  or  waste  water 
from  said  ditch  to  irrigate  20  acres. 

[6]  The  court  below  found  that  the  plain- 
tiff sustained  damages  for  the  wrongful 
acts  of  the  defendants  in  preventing  him 


from  receiving  water  through  the  Center 
ditch,  in  the  sum  of  $250,  and  judgment  was 
accordingly  entered  in  favor  of  the  plain- 
tiff In  that  amount  The  evidence  Justifies 
the  finding  that  the  plaintiff  was  damaged  by 
the  defendants*  interference  with  the  flow  of 
water,  but  is  not  definite  enough  to  show 
what  damage  was  caused  by  the  prevention 
of  the  flow  of  water  which  the  plaintiff  had 
a  right  to  conduct  through  the  Center  ditch, 
and  the  amount  of  such  damage  as  adjudged 
by  the  court  is  manifestly  based  upon-  the 
finding,  set  forth  in  the  judgment  that  30 
acres  of  land  were  irrigated — 20  from  sur- 
plus water,  and  the  balance,  10  acres,  from 
water  purchased  from  the  Buckeye  Irriga- 
tion Company — and  that  the  defendants  in- 
terfered with  the  delivery  of  water  from  both 
these  sources,  and  that  $250  damages  result- 
ed to  the  plaintiff.  No  damage  which  the  law 
recognizes  can  result  to  an  appropriator 
from  the  interference  with  the  flow  of  sur- 
plus or  waste  water,  and,  it  being  found  that 
20  acres  of  plaintiff's  lands  depended  upon 
such  surplus  or  waste  water  for  Irrigation 
it  la  not  apparent  how  damages  in  the  sum 
found  could  have  resulted  from  the  interfer- 
ence with  the  flow  of  the  water  purchased  to 
irrigate  10  acres.  No  reason  is  perceived 
why  the  plaintiff  might  not  recover  such 
damages  as  were  directly  caused  by  the  In- 
terference with  the  flow  of  the  water  pur- 
chased from  the  Buckeye  Irrigation  Com- 
pany; but  both  the  evidence  and  the  find- 
ing are  merely  that  the  plaintiff  sustained 
damage,  without  limiting  it  to  that  resulting 
from  the  interference  with  the  flow  of  water 
to  which  plaintiff  was  entitled.  That  por- 
tion of  the  judgment  awarding  damages  is 
therefore  erroneous. 

The  judgment  will  therefore  be  modified  so 
as  to  conform  to  this  opinion,  eliminating 
from  that  portion  of  the  judgment  awarding 
Injunctive  relief  the  language  referring  to 
the  surplfs)  or  waste  water ;  and  the  judg- 
ment in  favor  of  the  plaintiff  for  $250  Is 
reversed,  and  a  new  trial  upon  the  question 
of  damages  ordered.  In  all  other  respects 
the  Judgment  is  affirmed.  If,  as  urged  by 
the  defendants,  the  judgment  is  too  indefi- 
nite as  to  the  time  and  manner  of  conduct- 
ing the  plaintiff's  water  through  the  ditch, 
the  court  below  may  provide  in  the  modi- 
fied decree  that  either  party  may  apply  from 
time  to  time  for  appropriate  orders  with  re- 
spect to  such  matters,  and  that  jurisdiction 
be  retained  for  that  purpose. 

The  cause  is  remanded  to  the  court  below, 
with  instructions  to  enter  a  decree  for  in- 
junctive relief  in  accordance  with  this  opin- 
ion, and  for  a  new  trial  upon  the  question  of 
damages. 

CUNNINGHAM,  a  J-  and  ROSS,  J„  con- 
cur. 
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BAKER,  J.,  being  disqualified,  the  remain- 
ing members  of  the  court  called  in  Samuel 
U  PATTBB,  judge  of  the  superior  court  of 
Pima  county,  to  sit  with  them  at  the  hearing 
of  this  case. 


<20  Arts.  «») 

STATE  et  al.  v.  INSPIRATION  CONSOL. 
COPPER  CO.   (No.  1668.) 


STATE  t.  INSPIRATION  CONSOL.  COPPER  CO. 
(181  P.) 

Company  by  the  State  Tax  Commission,  sub- 
stituting its  assessment  for  that  of  the  as- 
sessor of  Oils  County,  the  company  protest- 
ed and  appealed  to  the  superior  court,  where- 
in there  was  a  defense  by  the  State,  and  the 
trial  judge  without  a  Jury  reduced  the  Com- 
mission's valuation,  and  from  the  final  judg- 
ment the  State  and  the  County  of  Gila  ap- 
peal. Motion  to  dismiss  appeal  denied,  and 
judgment  vacated  and  cause  remanded,  with 
directions  to  sustain  the  demurrer  and  dis- 
miss the  action. 


(Supreme  Court  of  Arizona.   July  2,  1919.) 

1.  Taxation  «s>495  —  Right  of  Appeal  — 
"Final  Judgment"  —  Co umin cement  or 

Action. 

Where  state  tax  commission,  as  authorized 
by  Civ.  Code  1918,  par.  4829,  subd.  18,  substi- 
tuted its  valuation  and  assessment  of  mines 
for  that  of  county  assessor,  and  the  owner,  aft- 
er payment  under  protest,  appealed  to  superior 
court  under  paragraph  4887,  where  commis- 
sion's valuation  was  reduced,  owner's  notice  of 
appeal  and  receipt  of  payment  accompanying 
its  protest,  was  a  compliance  with  Civ.  Code, 
par.  390,  relating  to  commencement  of  a  civil 
suit  In  superior  court,  in  order  to  determine 
cash  value,  and  not  a  proceeding  to  review,  and 
that  court's  determination  was  equivalent  to  a 
"final  judgment"  in  a  special  tax  proceeding 
commenced  in  superior  court,  which,  under  Civ. 
Code,  par.  1227,  subd.  1,  Is  appealable  to  Su- 
preme Court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  Taxation  <g=>495  —  Appeal  fbom  Assess- 
ment—Time  fob  Appeal— Statute. 

Under  Civ.  Code  1913,  par.  4887,  permit- 
ting any  corporation,  etc.,  dissatisfied  with  as- 
sessment fixed  by  board  of  equalization,  to  ap- 
peal to  superior  court  of  county  on  or  before 
the  15th  day  of  September  following  board's 
adjournment  and  where  a  corporation's  appeal 
to  superior  court  from  act  of  state  tax  com- 
mission in  appraising  and  assessing  its  mines, 
in  substitution  of  assessment  of  county  asses- 
sor, not  taken  until  three  days  after  15th  day 
of  September,  the  state's  demurrer  should  have 
been  sustained. 

3.  Taxation  <8=>495  —  Appeal  from  Assess- 
ment—Statutes Applicable. 

Civ.  Code  1913,  par.  4887,  permitting  any 
corporation  dissatisfied  with  its  assessment  as 
fixed  by  board  of  equalization  to  appeal  to  su- 
perior court  of  county  in  which  board  holds 
its  sessions  on  or  before  a  certain  date,  has 
no  application  to  the  matters  of  taxation  as  re- 
quired by  orders  of  state  tax  commission,  so 
that,  on  appeal  from  commission's  valuation 
and  assessment,  the  superior  court  acted  in 
excess  of  its  jurisdiction  in  reducing  the  com- 
mission's valuation. 

Ross,  J.,  dissenting. 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute,  Judge. 

From  the  appraisal  and  assessment  of  the 
mines  of  the  Inspiration  Consolidated  Copper 


Wiley  E.  Jones,  Atty.  Gen.,  and  L.  B.  Whit- 
ney, Clyde  M.  Gandy,  F.  J.  K.  McBride,  and 
Alexander  B.  Baker,  Asst.  Attys.  Gen.,  for 
appellants. 

Edward  W.  Rice,  of  Globe,  for  appellee. 

CUNNINGHAM,  C.  J.  The  mines  of  the 
appellee  were  appraised  and  assessed  for  tax- 
es by  the  state  tax  commission  under  author- 
ity of  paragraph  4829,  R.  S.  A  1913,  subd. 
13,  viz.: 

"It  shall  be  the  duty  of  the  said  commission, 
and  it  shall  have  the  power  and  authority:  (1) 
To  have  and  exercise  general  supervision  over 
the  administration  of  the  assessment  and  tax 
laws  of  the  state,  over  city,  town,  and  county 
assessors,  over  county  and  city  boards  of  equal- 
ization, boards  of  supervisors,  and  all  local 
boards  of  levy  and  assessments,  to  the  end 
that  all  assessments  of  property  of  every  class, 
kind,  and  character,  real,  personal,  and  mixed, 
be  made  at  its  full  cash  value;  and  to  require 
assessors  and  county  boards  of  equalization  to 
assess  all  property  of  every  class,  kind,  and 
character  at  its  full  cash  value.   *   •  • 

"(13)  To  make  appraisement  and  assessment 
*  *  *  of  all  patented  and  unpatented  produc- 
ing mines,  within  the  state.  And  on  or  before 
the  second  Monday  of  July  to  transmit,  as 
provided  by  law,  to  the  several  county  boards 
of  supervisors,  the  assessed  valuation  found  by 
it  •  •  •  on  all  patented  and  unpatented  pro- 
ducing mines  to  the  several  county  boards  of 
supervisors  of  the  counties  in  which  the  mines 
are  located.  The  several  county  boards  of  su- 
pervisors shall  enter  on  the  roll  all  assessments 
transmitted  to  them  by  the  state  tax  commis- 
sion. •  •  •* 

The  mines  of  the  appellee  in  Gila  county 
were  assessed  for  taxes  for  the  year  1917  by 
the  county  tax  assessor.  The  valuation  plac- 
ed thereon  did  not  meet  with  the  approval  of 
the  state  tax  commission,  and,  as  a  conse- 
quence, the  state  tax  commission  duly  con- 
sidered the  matter  of  valuation  of  said  mines, 
and  proceeded  to  assess  the  same  on  the  val- 
uation said  commission  placed  on  the  mines, 
under  authority  of  paragraph  4829,  supra. 
The  said  state  tax  commission  ordered  the 
board  of  supervisors  of  Gila  county  "to  strike 
the  assessment  made  by  the  county  assessor 
from  the  tax  roll,  and  to  enter  instead  the 
assessment  made  by  the  state  tax  commis- 
sion." The  appellee  paid  the  amount  of  tax- 
es levied  on  the  valuation  placed  on  said 


<g=>For  Other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests. and  Indexes 


Digitized  by 


Google 


956 


181  PACIFIC 


REPORTER 


(Aria. 


mines  by  the  state  tax  commission,  under 
protest,  and  gave  notice  of  appeal-  to  the 
superior  court,  following  the  procedure  set 
forth  In  paragraph  4887,  R.  8.  A.  1913. 

The  appellee's  notice  of  appeal  is  to  the 
effect  that — 

It  "hereby  appeals  from  the  action  of  the 
state  tax  commission  or  county  assessor,  fix- 
ing the  valuation  of  the  producing  mines"  in 
Gila  county,  Aria.,  for  purposes  of  taxes  for 
the  current  fiscal  year. 

"This  appeal  is  based  upon  the  written  pro- 
test of  this  company,  addressed  to  and  filed 
with  the  county  treasurer  and  county  tax  col- 
lector of  Gila  county,  Aria.  Copies  of  said  pro- 
test and  of  the  receipt  of  the  full  amount  of 
taxes  due  from  this  company  are  attached 
hereto. 

"Dated  at  Globe,  Ariz.,  this  15th  day  of  Sep- 
tember, 1917." 

This  notice  was  filed  In  the  office  of  the 
clerk  of  the  board  of  supervisors  of  Gila 
county,  September  15,  1917,  and  with  the 
state  tax  commission  on  September  18,  1917. 

The  protest  is  addressed  to  the  county 
treasurer  and  ex  officio  tax  collector  of  the 
said  county,  and  recites  that  the  company 
owning  the  producing  mines  and  other  prop- 
erty in  said  county  "pays  you  this  day,  under 
protest,  the  sum  of  $624,224.14,  being  the 
full  amount  of  taxes  levied  and  assessed  up- 
on said  mines  and  other  property  by  the  state 
tax  commission  or  the  county  assessor  In 
accordance  with  the  valuation  for  tax  pur- 
poses as  fixed  by  the  state  tax  commission  or 
the  county  assessor  for  the  current  fiscal 
year.  This  company  protests  against  these 
taxes,  and  against  this  assessment  and 
against  the  amount  thereof  upon  the  follow- 
ing grounds: 

"(1)  The  assessment  is  erroneous  for  the 
reason  that  the  same  is  based  wholly  upon  the 
profits  of  this  company  from  said  mines  for  the 
years  1915  and  1916,  capitalized  at  15  per 
cent,  whereas  the  assessment  of  other  produc- 
ing mines  of  the  same  class  in  this  state  is  bas- 
ed wholly  upon  the  average  profits  of  such 
mines  for  the  five  years  from  1912  to  1916,  both 
inclusive,  and  therefore  the  taxes  so  levied  and 
assessed  upon  the  property  of  this  company  are 
not  on  an  equal  or  uniform  basis  with  the  taxes 
levied  and  assessed  on  the  same  class  of  prop- 
erty in  the  state,  and  all  taxes  are  not  uniform 
on  the  same  class  of  property  within  the  state. 
The  assessment  is  in  violation  of  section  1  of 
article  9,  Constitution  of  Arizona. 

"(2)  The  assessment  and  the  amount  there- 
of is  erroneous  because  it  is  unequal,  inequita- 
ble, and  discriminatory  as  between  the  company 
and  owners  of  other  properties  of  the  same 
class  according  to  the  classification  of  the  state 
tax  commission,  because  said  assessment  is 
based  wholly  upon  the  profits  of  this  company 
for  the  years  1915  and  1916,  without  taking 
into  account  the  factors  of  the  lower  price  of 
copper  and  the  restricted  production  prevailing 
as  to  other  properties  in  the  same  class  during 
the  years  prior  to  1916,  which  factors  were 
taken  into  account  In  fixing  the  assessment  of 
all  properties  of  the  same  class,  and  resulted 


in  the  lowering,  to  a  material  extent,  of  the 
valuations  of  all  other  properties  of  the  same 
class  below  the  level  of  that  fixed  for  the  prop- 
erty of  this  company. 

"(3)  Said  assessment  is  erroneous,  and  th« 
amount  thereof  is  excessive.  It  is  in  excess  of 
the  full  cash  value  of  the  property. 

"(4)  •  •  •  Because  it  is  in  excess  of  the 
speculative  value  of  the  -property.  *  •  • 

"(5)  *  *  *  Because  it  is  based  on  the 
profits  and  income  and  earnings  therefrom. 

"(6)  Said  assessment  is  illegal  for  the  rea- 
sons stated  hi  paragraphs  numbered  1,  2,  8,  4. 
and  5  of  this  protest,  and  violates  section  1 
of  article  9  of  the  Constitution  of  Arizona. 
Said  assessment  is  further  illegal,  in  that  it  de- 
prives this  company  of  its  property  without 
due  process  of  law,  and  violates  section  4  of 
article  2  of  the  Constitution  of  Arizona,  and 
section  1  of  article  14  of  the  Amendments  to 
the  Constitution  of  the  United  States,  and  de- 
nies to  this  company  the  equal  protection  of 
the  laws,  and  violates  section  1  of  article  four- 
teen of  the  Amendments  to  the  Constitution  of 
the  United  States." 

Dated  and  signed. 

The  receipt  of  the  county  treasurer  ap- 
pears in  form  required  by  the  statute,  and 
bears  the  same  date  with  the  notice  of  ap- 
peal. 

•  The  abstract  of  the  record  fails  to  disclose 
the  date  upon  which  the  said  documents  were 
filed  in  the  superior  court.  The  state's  de- 
fense was  filed  on  the  18th  day  of  February, 
1918.  The  trial  was  had  before  the  judge  of 
the  court  without  a  jury,  and  on  the  20th 
day  of  February,  1918,  the  trial  was  con- 
cluded, and  the  judge  rendered  his  verdict, 
to  the  effect  "that  the  full  cash  value  of  the 
Inspiration  Consolidated  Copper  Company  be, 
and  it  is,  hereby  fixed  in  the  sum  of  $61,456,- 
104.43." 

From  the  assessment  made  by  the  state  tax 
commission,  the  full  cash  value  of  the  pro- 
ductive mines,  patented  and  unpatented,  and 
all  claims  in  a  group  contiguous  thereto, 
belonging  to  said  owner,  and  situated  in  the 
county  of  Gila,  state  of  Arizona,  •  •  * 
$74,168,808.00,"  there  follows  a  detailed  de- 
scription of  the  property. 

The  parties  filed  written  stipulations  for 
continuances  of  the  hearing,  the  first  of 
which  stipulations  was  filed  September  24, 
1917.  The  final  judgment  was  entered  March 
7, 1918,  from  which  the  state  appealed  to  this 
court  by  filing  a  notice  of  appeal  on  the  19th 
day  of  April,  1918. 

[1]  The  appellee  has  moved  a  dismissal  of 
this  appeal  upon  the  ground  that  the  law 
provides  no  appeal  from  the  order  made  in 
this  proceeding  to  the  Supreme  Court,  and 
relies  upon  the  case  of  Mohave  County  v. 
Stephens,  17  Ariz.  165,  149  Pac.  670.  The 
same  question  was  presented  in  that  case, 
and  decided  by  this  court  in  accordance  with 
the  principle  now  contended  for  by  the  ap- 
pellee In  the  case  at  hand. 

This  court  decided  in  that  case  that  when 
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the  parties  hare  Invoked  the  procedure  au- 
thorized In  paragraph  4887,  R.  S.  A.  1913, 
and  proceeded  to  a  final  judgment  in  the 
superior  court,  no  further  appeal  is  provided 
for  in  such  statute  from  such  order  to  this 
court.  Also,  that  no  appeal  In  such  case  Is 
provided  by  the  general  statute  of  appeals. 
We  point  out  subdivision  6  of  paragraph 
1227,  R.  S.  A.  1918,  the  general  appeal  stat- 
ute, which  provides  appeals  "from  a  final  or- 
der affecting  a  substantial  right  made  in 
special  proceedings  or  upon  a  summary  ap- 
plication in  an  action  after  Judgment"  We 
said  that  "the  final  orders  mentioned  In  sub- 
division 6  •  •  •  Is  the  equivalent  to 
final  judgment;  still  that  subdivision  un- 
doubtedly oaa  application  to  a  final  order  af- 
fecting a  substantial  right  made  In  a  special 
proceeding  commenced  In  the  superior  court 
from  or  brought  Into  a  superior  court  from 
any  other  court."  In  fact,  It  would  seem  that 
all  the  orders,  judgments,  and  decrees  men- 
tioned in  paragraph  1227  must  be  orders, 
judgments,  and  decrees  entered  in  the  superi- 
or court  In  actions  or  proceedings  commenc- 
ed therein  or  brought  to  that  court  from 
some  other  court  These  words  of  original 
jurisdiction  pervade  the  whole  of  section 
1227,  and  limit  the  appellate  jurisdiction  of 
this  court  to  a  review  of  orders  and  Judg- 
ments In  actions  originating  In  a  court  of 
statutory  or  constitutional  creation. 

We  treated  the  matters  of  assessment  and 
equalization  of  the  taxable  property  In  said 
Mohave  County  Case  as  the  commencement 
of  the  special  proceeding  as  a  matter  of 
course,  as  clearly  appears  from  the  opinion 
in  the  case. 

"All  civil  suits  in  courts  of  record  shall  be 
commenced  by  complaint  filed  In  the -office 
of  the  clerk  of  such  court."  Paragraph  890, 
O.  O.  1913.  Of  course,  the  special  tax  pro- 
ceeding, when  pending  in  the  superior  court. 
Is  a  civil  suit,  in  that  court  The  question 
is,  How  and  when  was  it  commenced  in  that 
court?  The  answer  Is  not  In  doubt  It  was 
commenced  by  the  dissatisfied  taxpayer's  fil- 
ing its  protest  complaint  with  the  notice  and 
receipts  accompanying  such  protest 

The  protest  with  the  notice  and  receipt  of 
payment  of  the  taxes  accompanying  the  pro- 
test filed  In  the  superior  court  is  the  com- 
plaint paragraph  390  requires  to  be  filed  in 
order  to  commence  a  civil  suit  In  the  superi- 
or court  for  the  purpose  of  contesting  and 
determining  the  full  cash  value  of  taxable 
property  when  the  value  placed  thereon  by 
the  county  authorities  is  not  satisfactory  to 
the  taxpayer.  The  determination  reached  In 
such  proceedings  is  equivalent  to  a  final  judg- 
ment entered  in  a  special  tax  proceeding, 
commenced  in  the  superior  court  and  under 
subdivision  (1),  par.  1227,  O.  C.  Ariz.,  an  ap- 
peal lies  to  this  court 

In  the  matter  of  considering  the  filing  of 
the  protest  notice  and  receipt  in  the  superior 


court  as  the  commencement  of  a  special  pro- 
ceeding in  that  court  for  the  purposes  of  ap- 
peal, we  are  not  stepping  beyond  the  bounds 
recognized  by  other  courts. 

The  Supreme  Court  of  Minnesota,  In  Witt 
v.  St  P.  &  N.  P.  Ry.  Co.,  36  Minn.  404,  29  N. 
W.  161,  had  for  consideration  a  motion  to 
dismiss  .an  appeal  from  a  judgment  in  con- 
demnation proceedings  on  the  grounds  that 
the  judgment  entered  therein  on  the  verdict 
of  a  jury,  in  pursuance  of  the  statute,  is  not 
appealable.  The  court  said: 

"We  are  of  the  opinion  that  when  cases  of 
this  character  are  brought  into  the  district 
court  for  trial  of  the  issues  in  respect  to  the 
amount  of  the  landowner's  damages,  they  should, 
for  the  purposes  of  appeal,  be  treated  as  ac- 
tions commenced  in  the  district  court  •  •  • 
A  different  view  of  this  question  was  taken  by 
this  court  id  Canter  v.  St.  P.  &  S.  City  R.  Co., 
24  Minn.  813;  but  we  are  of  the  opinion  that 
the  rule  above  suggested  better  accords  with 
the  general  practice  and  policy  of  statutes  in 
relation  to  appeals,  which  are  to  be  liberally 
construed."  King  v.  Board  Etc,  116  Minn. 
433, 138  N.  W.  1018. 

I  am  of  the  opinion  that  we  have  restricted 
too  narrowly  the  right  to  appeal  in  the  Mo- 
have County  v.  Stephens  Case,  supra.  We 
have  read  subdivision  (1)  of  paragraph  1227 
as  if  the  matter  of  assessing  taxes  by  deter- 
mining the  valuation  of  the  property  by  the 
tax  officers  is  the  commencement  of  the  pro- 
ceeding to  determine  a  dispute  as  to  the  ac- 
tual cash  value  of  such  property  assessed. 
When  the  officer  whose  duty  it  Is  made  places 
a  value  on  property  for  taxation  purposes,  he 
has  exhausted  his  authority  in  the  premises, 
and  such  officer  Is  no  longer  a  factor  with 
regard  to  such  matter.  If  the  taxpayer  con- 
troverts the  justness  of  the  valuation  fixed, 
he  does  not  move  for  a  new  trial  of  the  ques- 
tion of  the  value,  but  he,  for  the  first  time, 
invokes  the  aid  of  the  courts,  under  para- 
graph 4887,  as  is  contended,  by  filing  or 
causing  to  be  filed  in  the  superior  court  the 
said  documents  showing  on  their  face  the 
taxpayer's  cause  of  action  in  the  superior 
court 

The  taxpayer's  grounds  for  protest  are  his 
grounds  for  action,  and  the  rights  asserted 
by  this  protest  filed  have  never  been  deter- 
mined by  any  board,  officer,  tribunal,  or 
court,  statutory  or  constitutional,  and  for 
such  reason  the  matter  is  not  before  the  court 
for  the  purpose  of  review  of  a  prior  deter- 
'mlnation,  but  Is  there  for  the  purpose  of  an 
original  Inquiry  into  and  determination  of 
the  right  of  the  plaintiff  as  set  forth  in  such 
protest  Clearly,  an  original  determination, 
and  not  a  review  or  trial  de  novo. 

The  Mohave  County  v.  Stephens  Case  is 
therefore  based  upon  a  wrong  premise,  and 
the  conclusion  is  erroneous.  For  that  reason 
the  case  is  now  overruled.  An  appeal  does 
lie  from  a  final  judgment  of  the  superior 
court  entered  in  the  proceeding  commenced 
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in  said<  court  by  means  of  the  filing  of  the 
documents  mentioned  In  paragraph  4887,  R. 
S.  A.  1913,  and  based  upon  the  merits  of  the 
case,  having  for  Its  purpose  the  determina- 
tion of  the  actual  cash  value  of  the  property 
to  be  taxed. 

As  a  consequence,  the  appellee's  motion  to 
dismiss  the  appeal  is  denied. 

The  state,  when  brought  before  the  superi- 
or court,  objected  to  the  consideration  by  the 
said  court  of  the  taxpayer's  protest  for  the 
reason  the  proceeding  so  filed  fails  to  set 
forth  a  cause  of  action,  and  upon  the  further 
grounds  that  the  superior  court  has  no  juris- 
diction of  the  cause.  These  objections  were 
overruled,  and  the  trial  resulted  in  a  judg- 
ment, reducing  the  valuation  of  the  mines 
fixed  by  the  state  tax  commission  about  £18,- 
000,000.  It  is  from  such  judgment  that  this 
appeal  is  prosecuted. 

[2]  The  taxpayer  prosecuted  his  appeal  to% 
the  superior  court  under  authority  of  para- 
graph 4887,  R.  S.  A.,  1913.  That  paragraph 
provides  that — 

"Any  person,  firm  or  corporation  dissatisfied 
with  the  amount  of  his,  their,  or  its  assess- 
ment as  fixed  by  the  board  of  equalization,  may 
appeal  from  the  action  of  said  board  to  the  su- 
perior court  of  the  county  in  which  said  board 
holds  its  sessions,  on  or  before  the  fifteenth 
day  of  September  following  the  adjournment  of 
said  board.  Appeal  shall  be  taken,"  etc 

—which  procedure  the  appellee  owner  has 
substantially  followed. 

The  appellee  gave  notice,  and  conducted 
the  cause  as  against  both  the  county  board 
of  equalization  and  against  the  state  tax  com- 
mission. .The  acts  of  both  such  boards  are 
attacked  by  the  appeal.  Assuming  that  para- 
graph 4887  is  yet  in  existence  as  a  valid,  sub- 
sisting statute,  although  directly  conflicting 
with  paragraph  4827,  yet  the  facts  appearing 
in  the  record  conclusively  established  that 
the  appeal  and  proceeding  in  the  superior 
court  is  directed  against  the  action  of  the 
state  tax  commission's  order  appraising  and 
assessing  appellee's  producing  mines.  The 
contention  that  the  new  entry  made  by  the 
board  of  supervisors  of  Gila  county  substitut- 
ing the  assessment  and  valuation  of  the  state 
tax  commission  for  the  stricken  county  as- 
sessor's valuation  was  such  an  entry  by  the 
county  authorities  as  was  subject  to  appeal 
and  review  under  paragraph  4887,  supra,  is 
untenable.  The  county  authorities  made  the 
entry  under  compulsion.  The  act  of  entry 
was  an  act  of  the  state  tax  commission,  and 
no  other  authority  was  answerable  therefor. 
The  county  authorities  were  the  mere  agency 
provided  by  law  to  carry  out  the  act  of  t|he 
state  tax  commission  in  such  matters.  For 
the  purposes  of  this  argument,  we  will  as- 
sume that  paragraph  4887  authorizes  the  tax- 
payer to  set  in  motion  the  procedure  author- 
ized thereby,  and  such  procedure  when  fol- 
lowed did  take  before  the  superior  court 


when  filed  the  act  of  the  state  tax  commis- 
sion whenever  the  notice  and  receipt  were 
filed  with  it,  and  said  commission  in  such 
case,  on  receiving  notice,  etc.,  was  required 
to  file  said  papers  with  a  certified  copy  of  its 
record  pertaining  to  the  matter  in  the  supe- 
rior court,  all  as  required  of  the  county  offi- 
cers, in  which  case  the  matter  should  be 
deemed  before  tnat  court;  yet,  on  the  face 
of  the  papers  filed,  it  appears  that  the  state 
tax  commission  was  notified  of  the  company's 
appeal  on  the  18th  day  of  September,  1917. 
The  appeal  from  the  act  of  the  state  tax 
commission  was  not  taken  on  or  before  the 
15th  day  of  September,  1917,  but  it  was  at- 
tempted on  the  18th  day  of  September,  1917, 
three  days  after  a  right  to  appeal  had  ex- 
pired. The  demurrer  of  the  state  should 
have  been  sustained  for  the  said  reason. 

[8]  The  procedure  pointed  out  in  para- 
graph 4887  has  reference  only  to  matter  of 
appeal  from  acts  of  the  county  taxing  author- 
ities, and  has  no  application  to  the  matters 
of  taxation  as  required  by  the  orders  of  the 
state  tax  commission.  Hence  the  superior 
court  acted  in  excess  of  its  jurisdiction  in 
lowering  the  valuation  of  the  property  fixed 
by  the  state  tax  commission.  Such  judgment 
,1b  therefore  absolutely  void  because  entered 
beyond  authority  of  the  court 

It  seems  that  paragraph  4887,  supra,  has 
been  superseded  wholly  by  paragraph  4827. 
I  can  see  no  room  for  the  procedure  permit- 
ted In  said  paragraph  4887,  while  the  state 
tax  commission  is  given  the  broad  powers  set 
forth  in  paragraph  4827,  viz.: 

"The  said  commission  shall  have  full  power 
to  classify  all  property  and  shall  have  general 
supervision  of  the  system  of  taxation  through- 
out the  state,  and  shall  have  power  to  make 
a  thorough  investigation  thereof;  and  its  de- 
cision upon  all  matters  pertaining  to  the  as- 
sessment of  property  of  whatever  nature,  class, 
or  kind,  and  the  valuing  and  listing  of  the 
same,  shall  be  final,  except  as  otherwise  pro- 
vided by  law." 

The  question  is  not  involved  in  this  case 
other  than  as  above  indicated,  and  I  do  not 
express  an  opinion  to  the  effect  that  para- 
graph 4827  repeals,  by  conflict,  paragraph 
4887.  I  prefer  to  pass  that  question  until  it 
is  presented  regularly. 

The  judgment  of  the  superior  court  is  va- 
cated, and  the  cause  is  remanded  to  the  supe- 
rior court,  with  instructions  to  sustain  the 
demurrer  and  dismiss  the  action. 

BAKER,  J.  (concurring).  I  concur  in  re- 
versal. The  proceeding  authorized  by  para- 
graph 4887,  Civil  Code  1913,  is  essentially  a 
special  proceeding,  and  summary  In  charac- 
ter, but  It  does  not  follow  that  because  there 
Is  no  express  provision  in  the  act  itself  for 
an  appeal  that  it  was  contemplated  that  the 
judgment  of  the  superior  court  should  be 
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final.  Conceding  that  the  Legislature  might 
have  In  terms  declared  a  judgment  In  such 
proceedings  final,  the  fact  that  it  did  not  do 
so  Is  persuasive  to  the  effect  that  if  any  right 
of  appeal  was  given  under  the  general  provi- 
sions of  paragraph  1227,  Civil  Code  1913,  it 
was  not  intended  to  be  set  aside  or  abrogat- 
ed. If  the  right  of  appeal  is  given  by  the 
provisions  of  paragraph  1227,  supra  (which  I 
do  not  doubt),  I  can  see  no  satisfactory  rea- 
son why  the  Legislature,  if  it  contemplated 
depriving  the  parties  of  the  right  of  appeal 
In  such  cases,  did  not  say  so.  It  seems  to  me 
that  if  the  Legislature  intended  to  deny  the 
right  of  appeal,  it  would  have  used  some  apt 
language  in  the  act,  such  as  making  the  Judg- 
ment of  the  superior  court  final,  or  final  and 
conclusive. 

The  argument  that  the  Legislature  has 
provided  a  complete  scheme  or  procedure  for 
the  assessment  of  taxes  and  valuations  of 
property  and  has  nowhere  in  that  system  ex- 
pressly provided  for  any  appeal  to  this  court 
by  the  county  or  state,  and  therefore  no  ap- 
peal lies,  is  not  conclusive  to  my  mind.  Such 
a  conclusion  'is  incompatible  with  the  effec- 
tual right  to  appeal  given  by  paragraph  1227, 
supra,  in  special  proceedings. 

The  case  of  Mohave  County  v.  Stephens,  17 
Ariz.  165,  149  Pac.  670,  Is  properly  overruled. 
That  decision  Is  too  narrow  and  restricted  in 
the  Interpretation  of  paragraph  1227,  supra, 
which  clearly  gives  the  right  of  appeal  to 
this  court  from  a  final  judgment  entered  in 
an  action  or  special  proceeding  commenced  in 
a  superior  court,  or  brought  into  a  superior 
court  from  any  other  court  I  have  no  diffi- 
culty in  holding,  in  view  of  subdivision  1  of 
paragraph  1227,  supra,  that  when  the  protest 
of.  appellee  was  filed  in  the  superior  court 
the  proceedings  were  "commenced"  In  a  Judi- 
cial sense,  as  distinguished  from  the  mere 
administrative  function  of  the  county  board 
of  equalization.  The  right  of  appeal  Is  reme- 
dial, and  statutes  giving  such  right  should 
be  broadly  and  liberally  construed  In  favor 
of  the  right.  If  a  doubt  exists,  -such  doubt 
should  be  resolved  in  favor  of  the  right  to 
appeal. 

Nor  am  I  disturbed  by  the  argument  that 
no  appeal  lies  from  the,  decision  of  the  supe- 
rior court  because  the  decision  is  void.  I 
have  no  doubt  that  the  decision  Is  a  nullity, 
for  the  reason  that  paragraph  4887,  supra, 
does  not  give  the  right  of  an  appeal  to  the 
superior  court  to  a  dissatisfied  taxpayer  from 
the  action  of  the  state  tax  commission,  never- 
theless, the  decision  is  In  the  form  of  a  judg- 
ment, and  the  appellee  is  asserting  that  such 
decision  or  determination  is  valid  and  bind- 
ing as  a  judgment  While  the  decision  is 
void,  it  may  be  regarded  as  in  existence  for 
the  purpose  of  allowing  the  appellant  to  chal- 
lenge Its  validity,  on  appeal,  and  to  enable 
this  court  to  declare  its  invalidity  and  to 
reverse  it 
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ROSS,  J.  (dissenting).  I  do  not  believe  the 
statute  authorizes  or  permits  an  appeal  from 
the  superior  court  to  this  court  in  this  kind 
of  cases,  and  therefore  must  dissent.  The 
general  statute  on  appeals  to  this  court  (par- 
agraph 1227,  subd.  1,  Civil  Code)  Is  broad 
enough  to  cover  a  special  proceeding  in  tax 
matters,  such  as  this  one,  If  It  be  held  —  as 
I  think  it  should  be  —  that  It  was  "com- 
menced In  a  superior  court."  While  the  tax 
statute  (paragraph  4887,  Civil  Code)  de- 
scribes the  proceeding  for  a  review  of  the  or- 
der of  the  board  of  equalization  as  an  ap- 
peal from  the  board  to  the  superior  court,  it 
Is  not  In  fact  an  appeal,  but  an  original  pro- 
ceeding. Rowand  v.  Little  Vermilion  Special 
Drainage  District  254  111.  548,  98  N.  E.  969. 
The  case  of  Mohave  County  v.  Stephens,  17 
Ariz.  165,  149  Pac.  670,  restricted  too  much 
the  right  of  appeal  as  applied  to  special  pro- 
ceedings generally,  and  should  be  modified  of 
overruled  when  a  proper  case  for  It  arises. 

But  the  judgment  In  the  Stephens  Case,  de- 
nying the  county  the  right  of  appeal  from 
the  superior  court  on  the  ground  that  the  tax 
statute  by  its*  very  terms  prohibited  it,  is 
correct.  Paragraph  4885,  Civil  Code,  makes 
the  decision  of  the  county  board  of  equal- 
ization as  to  the  value  of  any  property 
final  so  far  as  the  county  is  concerned,  and 
only  permits  the  taxpayer  to  question  it  as 
provided  in  paragraph  4887.  This  last  para- 
graph grants  the  right  to  any  taxpayer  dis- 
satisfied with  the  amount  of  his  assessment, 
upon  conditions  therein  named,  to  take  It  in- 
to the  superior  court  for  review,  but  it  is 
limited  to  the  taxpayer.  There  Is  no  provi- 
sion anywhere,  either  in  direct  terms"  or  by 
implication,  allowing  the  county  or  the  state 
to  appeal.  I  suppose  upon  the  theory  that 
the  agencies  selected  by  the  Legislature  to 
fix  the  valuation  of  property  will  fully  and 
amply  protect  the  interests  of  the  govern- 
ment by  fixing  values,  as  the  law  requires,  at 
its  full  cash  value.  Somewhere  along  the 
line  these  taxing  agents  selected  by  the  Leg- 
islature must  finally  determine  the  question 
of  valuation.  The  one  designated  by  the  Leg- 
islature in  this  state  is  the  superior  court, 
when  in  a  proper  case  a  dissatisfied  taxpayer 
is  permitted  to  invoke  the  aid  of  that  court 
The  only  question  that  the  superior  court 
may  review  or  examine  is  as  to  whether  the 
valuation  fixed  by  the  county  board  of  equal- 
ization is  too  high  or  too  low.  As  Judge 
Cooley  said  In  Auditor  v.  Pullman  Palace  Car 
Co.,  34  Mich.  59,  the  superior  court  is  "an  ap- 
pellate tax  tribunal,  and  nothing  more.  Its 
conclusions  would  not  be  a  judgment  but 
only  an  assessment."  Before  this  court 
should  convert  itself  Into  an  appellate  tax 
tribunal,  granting,  for  the  sake  of  argument 
that  the  Legislature  could  so  constitute  it 
it  ought  to  be  required  to  say  so  by  direct, 
and  plain  language.  If  the  determination  of 
the  superior  court  were  properly  before  us, 
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we  would  not  and  could  not  pass  upon  the 
question  as  to  whether  It  had  assessed  the 
taxpayer's  property  for  too  little  or  too  much. 
The  Legislature  has  appointed  Its  agents  for 
that  purpose,  and  the  Supreme  Court  Is  not 
one  of  them. 

Paragraph  4887  was  Incorporated  In  the 
Laws  of  Arizona  for  the  first  time  In  1901 
as  paragraph  3875,  Revised  Statutes  of  1901. 
The  Territorial  Legislature  evidently  con- 
strued It  as  not  permitting  an  appeal  to  any 
one  except  the  dissatisfied  taxpayer,  for  In 
1907  It  passed  an  act  "to  provide  for  the  tax- 
ation of  mines  and  mining  claims  and  the 
ores  or  mineral  products  from  the  same,"  and 
therein  amended  paragraph  3875,  so  that  "In 
the  event  the  territory  or  the  owner  of  any 
such  productive  mine  or  mining  claims  being 
dissatisfied  with  the  valuation  fixed  by  the 
assessor  or  by  any  county  board  of  equaliza- 
tion, such  owner  or  the  territory  •  *  •  shall 
have  a  right  to  appeal  from  the  valuation  as 
fixed  to  the  district  court."  Section  12,  c 
20,  Laws  of  1907.  In  the  revision  of  the 
Laws  of  1913  this  provision  allowing  appeals 
by  the  state  was  left  out,  and  paragraph 
3875  was  carried  forward  In  the  revision, 
word  for  word,  as  paragraph  4887.  The 
meaning  of  such  action  or  omission  is  top 
plain  to  require  comment.  In  1913  a  special 
mine  tax  law  was  passed  (chapter  12,  Title 
49,  Civil  Code),  the  general  provisions  of  which 
as  to  the  right  of  appeal  are  the  same  as 
those  contained  In  paragraph  4887,  and  there- 
to It  was  provided  that  the  state  of  Arizona 
shall  have  the  same  right  of  appeal  from  the 
action  of  the  state  tax  commission  or  county 
assessor  fixing  the  valuation  of  mines  or  min- 
ing claims  as  a  taxpayer.  Paragraph  4993, 
Civil  Code.  The  life  of  this  law  was  limited 
to  the  years  1914  and  1915,  but  if  Indicates 
that  to  the  legislative  mind  no  appeal  .could 
be  had  by  the  taxing  power,  state  or  county, 
under  paragraph  4887. 

It  must  be  admitted  that  the  taxing  power 
of  the  state  Is  vested  In  the  Legislature  alone. 
The  assessment  of  taxes  Is  not  a  Judicial  act ; 
It  partakes  of  no  element  of  a  judicial  char- 
acter ;  It  is  a  legislative  act ;  it  requires  the 
exercise  of  legislative  power.  The  Legisla- 
ture may  appoint  its  agents  to  assess,  equal- 
ize, and  levy  taxes,  and  whether  the  agent 
be  an  assessor,  a  board  of  equalization,  or  a 
superior  court,  to  each  case  it  exercises  ad- 
ministrative or  legislative  functions,  and  not 
judicial  functions.  If  a  hearing  be  granted 
a  taxpayer  before  any  one  of  these  agents, 
the  law  may  stop  there,  and  the  taxpayer 
may  not  be  heard  thereafter  to  complain  of 
an  excessive  valuation.  That  this  is  so  is  evi- 
denced by  the  holding  to  the  main  opinion 
that  the  decision  of  the  state  tax  commission 
to  fixing  valuations  is  final.  The  Legislature 
could  have  made  the  decision  of  the  assessor 
or  the  county  board  of  equalization  final  If 


it  had  so  chosen,  and  it  did,  to  my  opinion, 
make  the  decision  of  the  superior  court  on 
the  question  of  valuation  final  to  those  cases 
appealable  to  that  court  from  the  county 
board  of  equalization. 

In  Mayor  of  Baltimore  v.  Bonaparte,  93 
Md.  156,  48  AO.  735,  it  was  held,  notwith- 
standing the  statute  specifically  allowed  an 
appeal  to  the  Court  of  Appeals,  none  could 
be  entertained  when  the  only  question  involv- 
ed was  the  valuation  of  property  for  taxa- 
tion purposes,  as  such  was  not  a  judicial  but 
an  administrative  duty. 

"As  a  general  rule,  statutes  upon  the  sub- 
ject of  appeals  do  not  embrace  .proceedings 
by  courts,  boards,  or  officers  under  special 
acts  when  the  latter  do  not  include  a  provi- 
sion authorizing  an  appeal."  3  C.  J.  225,  5  42. 

The  tax  statute,  paragraph  4887,  does  not 
authorize  an  appeal  by  the  county  or  state. 
Neither  Is  permitted  to  take  into  the  superi- 
or court  the  question  of  valuation  of  proper- 
ty. They  cannot  Initiate  such  a  proceeding, 
and  certainly  it  was  never  thought  they  could 
prosecute  an  appeal  from  a  decision  of  the 
superior  court  fixing  valuations. 

I  think  this  appeal  should  be  dismissed 
for  want  of  Jurisdiction.  The  state,  however, 
is  not  without  a  remedy,  if  it  be  the  law  does 
not  provide  for  an  appeal  from  an  order  of 
the  state  tax  commission  fixing  valuation  of 
property  for  taxation— and  to  that  I  think 
the  majority  opinion  is  correct — then  the 
superior  court  possessed  no  jurisdiction  of 
the  subject-matter,  and  the  judgment  entered 
was  null  and  void.  In  that  event,  the  state's 
remedy  was  by  certiorari  and  not  by  appeal. 
2  Cooley  on  Taxation,  p.  1400;  11  C.  J.  134,  f 
98. 
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PERSHING  COUNTY  et  al.  v.  SIXTH  JUDI- 
CIAL DIST.  COURT  et  aL  8TATE  ex  reL 
PERSHING  COUNTY  v.  EBERT  et  aL 
ODEN  v.  PETERSON  et  aL  (No*.  2397, 
2396,  2401.) 

(Supreme  Court  of  Nevada.    Jane  16,  1919.) 

L  Counties  «t=>3  —  Creation,  Existence, 
and  Change— Legislative  Control. 
Since  a  county  is. called  into  existence  by 
the  Legislature,  and  therefore  is  its  creature,  its 
territory  may  be  cut  up  to  parcels  by  the  Legis- 
lature, and  its  common  property  and  common 
burden  apportioned  in  such  manner  as  the  Leg- 
islature may  deem  reasonable  and  equitable,  or 
its  existence  as  a  county  may  be  blotted  out,  all 
even  against  the  will  of  its  inhabitants. 

2.  Statutes  <8=>46— Law  to  Take  Bnrecr  on 
Contingency— Power  or  Legislature. 
The  Legislature  has  power  to  pass  a  law 
to  take  effect  on  a  contingency  expressed  to  the 
body  of  the  law;  and  may  designate  such  con- 
tingency as  a  vote  of  the  people  of  the  territory 
affected  by  the  law. 
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8.  Counties  <8=>  14— Formation  of  New  Out 
of  Old— Referendum— Constitution— "In 
and  Fob." 

St.  1919,  p.  75,  creating  and  organising  the 
county  of  Perahing  out  of  a  portion  of  Hum- 
boldt county,  is  not  a  local  law  "in  and  for" 
Humboldt  county,  making  necessary  referendum 
to  the  voters  of  such  latter  county  under  Const 
art*  19,  §  3,  providing  the  referendum  powers  are 
reserved  to  the  electors  of  each  county  as  to 
all  local  legislation  in  and  for  the  respective 
counties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  In  and  For.] 

4.  Statutes  «=>120(1)— Title— Organization 
of  County— CoNSTiTunoNAUTT. 

St.  1919,  p.  75,  organizing  the  county  of 
Pershing  out  of  a  portion  of  Humboldt  county, 
and  certain  of  its  provisions,  held  not  uncon- 
stitutional on  the  ground  that  such  provisions 
are  not  embraced  by  the  title,  the  disputed  pro- 
visions being  incident  to  the  complete  organiza- 
tion of  the  county,  and  germane  to  the  main 
object  of  the  act. 

5.  Statutes  <8=>64 (1 )— P aStial  Invalidity— 
Effect. 

Unless  the  validity  of  a  whole  statute  de- 
pends on  the  constitutionality  of  one  or  more 
provisions  not  germane  to  the  title,  or  are  so 
blended  with  the  scope  and  purpose  of  the  act 
as  a  whole  as  to  affect  its  validity  or  any  other 
of  its  provisions,  the  invalidity  of  one  or  more 
of  such  provisions  does  not  defeat  the  general 
scope  and  purpose  of  the  act 

6.  Constitutional  Law  «=>46(1)— Determi- 
nation of  Constitutional  Questions. 

The  constitutionality  of  statutory  provisions 
should  not  be  passed  upon  until  some  right  de- 
pendent on  the  particular  provision  is  brought 
before  the  court  for  adjudication. 

7.  Constitutional  Law  <£=>42  —  Right  to 
Question  Statute. 

One  not  prejudiced  by  the  enforcement  of  a 
statute  cannot  question  its  constitutionality  or 
obtain  decision  as  to  its  validity  on  the  ground 
it  impairs  the  rights  of  others,  so  that  a  county 
from  whose  territory  another  is  formed  by  the 
Legislature  cannot  question  the  validity  of  the 
formative  statute  in  its  provisions  designating 
officers  of  the  new  county,  etc 

Appeal  from  District  Court,  Humboldt 
County;  E.  F.  Lunsford,  Judge. 

Petition  for  writ  of  prohibition  by  the 
county  of  Pershing  and  others  against  the 
Sixth  Judicial  District  Court  and  others, 
and  petition  for  mandamus  by  the  state  of 
Nevada,  on  the  relation,  eta,  against  Tom 
P.  Ebert  and  others,  and  suit  by  Zoe  Palmer 
Oden,  against  John  I.  Peterson  and  others, 
resulting  in  an  injunctive  order*  from  which 
defendants  appeal.  Alternative  writ  of  pro- 
hibition made  permanent  and  peremptory, 
writ  of  mandate  directed  to  issue,  and  in- 
junctive order  affirmed. 


T.  A.  Brandon  and  Warren  &  Hawkins,  all 
of  Winuemucca  (Edw.  F.  TreadwelL  of  San 
Francisco,  Cal.,  of  counsel),  for  appellants. 

R.  M.  Hardy,  Dlst.  Atty.,  of  Lovelock,  and 
Moore  ft  Mcintosh  and  Norcross,*  Thatcher  & 
Wood  burn,  all  of  Reno,  for  respondents. 

■  SANDERS,  J.  These  cases  were  argued 
and  submitted  as  a  single  case.  For  con- 
venience we  will  refer  to  it  as  the  case  oi 
Pershing  county  against  Humboldt  county, 
since  it  appears  that  the  latter  declines  to 
recognize  Pershing  county  as  being  a  legally 
created  and  established  county  of  the  state. 

On  March  18,  1919,  an  act  of  the  Legisla- 
ture was  approved  entitled  "An  act  creating 
and  organizing  the  county  of  Pershing  out 
of  a  portion  of  Humboldt  county,  and  pro- 
viding for  its  government,  and  to  regulate 
the  affairs  of  Humboldt  county  and  Pershing 
county."  Stats.  1919,  p.  75.  On  the  same 
day,  to  wit,  March  18,  1919,  the  Governor 
approved  an  act  entitled  "An  act  to  amend 
sections  16  and  19  of  an  act  entitled  *An  act 
creating  and  organizing  the  county  of  Persh- 
ing out  of  a  portion  of  Humboldt  county,  and 
providing  for  its  government,,  and  to  regu- 
late the  affairs  of  Humboldt  county  and 
Pershing  county.'"    Stats.  1919,  p.  82. 

On  the  change  from  the  territorial  to  a 
state  government  the  several  counties  of  the 
territory  of  Nevada  were  recognized  as  legal 
subdivisions  of  the  state.  Since  that  time 
the  Legislature  has,  by  special  legislative 
enactments,  changed  the  boundaries  of  some, 
consolidated  and  divided  others,  until  there 
now  exists  seventeen  organized  counties  in 
the  state,  including  the  alleged  county  of 
Pershing. 

Subject  in  a  state  only  to  constitutional 
limitation,  a  county  is  the  merest  creature  of 
the  Legislature.  It  is  recognized  by  the  fun- 
damental law  of  this  state  as  a  body  cor- 
porate.  Section  1,  art.  17,  Const,  of  Nevada. 

[1]  From  the  Legislature  a  county  derives 
its  name,  Its  extent  of  territory,  its  mode 
and  manner  of  government,  its  powers  and 
rights.  It  is  the  creature  of  the  Legislature. 
Called  into  existence  by  it  and  subject  to  the 
restrictions  named,  its  whole  being  may  be 
changed  by  the  same  power  which  created  It. 
Its  territory  may  be  cut  up  and  parceled  out 
to  the  other  counties;  Its  common  property 
and  common  burden  apportioned  in  such 
manner  as  to  the  Legislature  may  be  reason- 
able and  equitable ;  its  existence  as  a  county 
blotted  out;  and  this  all  against  the  will  of 
its  inhabitants.  Vincent  v.  County  of  Lin- 
coln (C.  C.)  30  Fed.  751 ;  Comrs.  of  Laramie 
Co.  v.  Comrs.  of  Albany  Co.,  92  U.  S.  307, 
23  L.  Ed.  552;  Board  of  Comrs.  v.  City  of 
Osborne  (Kan.)  ISO  Pac.  233 ;  Cooley,  Const. 
(2d  Ed.)  192 ;  11  Cyc.  341-345 ;  7  R.  C.  L. 
923-920. 
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[2, 1]  But  If  we  clearly  Interpret  the  posi- 
tion taken  by  the  learned  counsel  for  Hum- 
boldt county  In  these  original  proceedings,  it 
Is  their  contention  that  since  the  enactment 
of  the  initiative  and  referendum  by  the  Legis- 
lature, and  its  ratification  by  the  people,  the 
fundamental  principle  that  a  state,  through 
the  legislative  department  of  its  government, 
may  divide  the  established  territory  of  a 
county,  and  give  to  a  new  county  taken  there- 
from a  corporate  existence,  is  "local  legisla- 
tion," within  the  meaning  of  the  referendum 
clause  of  the  Constitution  and  the  act  pass- 
ed in  aid  of  its  execution  (section  3,  art.  19, 
of  the  Const.,  Stats.  1915,  p.  157),  and  there- 
fore the  act  creating  and  organizing  Pershing 
county  out  of  a  portion  of  Humboldt  county 
is  reserved  by  the  referendum  law  to  the 
people  of  Humboldt  county  to  signify  by  their 
votes,  at  an  election  called  for  that  purpose, 
their  approval  or  rejection  of  the  law,  and 
that,  the  referendum  having  been  duly  in- 
voked with  reference  to  the  law  in  question 
Its  operation  is  suspended  until  the  qualified 
electors  of  Humboldt  county  have  been  given 
an  opportunity  to  signify  their  approval  of 
the  law.  We  fully  recognize  the  rule  that 
the  Legislature  has  the  power  to  pass  a  law 
to  take  effect  on  a  contingency  expressed  in 
the  body  of  the  law,  and  that  the  Legislature 
may  designate  that  contingency  as  a  vote  of 
the  people  of  the  territory  affected  by  the 
law.  26  Am.  ft  Eng.  Enc  of  Law,  567.  This 
rule  is  recognized  to  a  certain  extent  by 
this  court  In  the  case  of  Hess  v.  Pegg,  7 
Nev.  28;  and  was  expressly  applied  by  the 
Supreme  Court  of  California  to  the  divi- 
sion of  a  county  in  the  case  of  People  v. 
McFadden,  81  Cal.  489,  22  Pac.  851,  15  Am. 
St  Rep.  66.  But  it  is  manifest  from  sec- 
tion 20  of  the  act  that  it  was  the  intention 
of  the  Legislature  that  the  act  creating  and 
organizing  the  county  of  Pershing  out  of  a 
portion  of  Humboldt  county  should  become 
effective  immediately  without  regard  to 
the  will  of  the  Inhabitants  of  Humboldt 
county.  This  Is  a  matter  for  the  Legislature, 
and  it  is  not  for  this  court  to  oppose  Its 
judgment  to  that  of  the  Legislature  in  this 
important  particular.  Unless  the  law  be  in 
"dear,  palpable,  and  direct  conflict  with 
the  written  Constitution"  it  must  be  sus- 
tained. 

Section  3,  art.  19,  of  the  Constitution,  pro- 
vides, inter  alia: 

"The  initiative  and  referendum  powers  in  this 
article  provided  for  are  further  reserved  to  the 
qualified  electors  of  each  county  and  municipal- 
ity as  to  all  local,  special  and*  municipal  legisla- 
tion of  every  character  in  or  for  said  respective 
counties  or  municipalities.'* 

We  concede,  or  it  must  be  conceded,* that 
an  act  creating  a  new  county  out  of  territory 
of  an  established  county  relates  to  and  nec- 
essarily affects  the  latter ;  but  we  are  unable 


to  bring  ourselves  to  the  conclusion  that 
such  legislation  is  a  local  law  "in  or  for"  the 
county  out  of  which  the  new  county  is  creat- 
ed. But,  on  the  contrary,  if  it  be  "local  leg- 
islation," as  the  term  Is  used  in  section  3, 
art.  19,  Const.,  it  Is  legislation  for  the  new 
county  of  Pershing,  and  not  for  the  old 
county  of  Humboldt 

Counties  are  of  purely  a  political  character, 
constituting  the  machinery  and  essential 
agency  by  which  free  governments  are  up- 
held, and  through  which,  for  the  most  part, 
their  powers  are  exercised.  Their  func- 
tions are  purely  of  a  public  nature.  11  Cyc 
351. 

Whatever  may  be  the  literal  import  of  the 
initiative  and  referendum  amendment  to 
the  Constitution,  it  must  be  construed  with 
others  of  the  organic  law.  It  cannot  be  con- 
strued that  the  Legislature  and  the  people 
Intended  by  its  enactment  and  adoption  to 
surrender  the  sovereignty  of  the  state  over  a 
particular  portion  of  Its  territory  to  the 
people  who  inhabit  it  Such  interpretation 
would  amount  to  a  recognition  of  the  state's 
Independent  right  of  dissolution.  It  would 
lead  to  sovereigntial  suicide.  It  would  re- 
sult In  the  creation  of  states  within  the  state, 
and  eventually  in  the  surrender  of  all  state 
sovereignty.  Hedges,  "Where  the  People 
Rule,"  15,  16. 

In  view  of  the  essential  character  and  na- 
ture of  a  county  as  it  relates  to,  and  is  con- 
nected with  the  sovereignty  of  the  state,  we 
are  of  the  opinion  that  the  power  which  the 
Legislature  possesses  to  divide  counties  and 
apportion  their  common  burdens  is  not 
abridged,  limited,  restricted,  or  affected  by 
the  initiative  and  referendum,  and  the  law 
In  question  is  not  thereby  suspended. 

[4]  It  la  next  insisted,  and  strenuously 
urged,  that  the  special  provisions  of  the  act 
Incident  to  the  organization  of  the  county  of 
Pershing,  are  within  the  constitutional  pro- 
hibition against  the  enactment  of  special  and 
local  laws,  and  void,  as  In  section  9  of  the 
act  It  is  attempted  to  consolidate  the  offices 
of  clerk  and  treasurer,  and  the  offices  of 
sheriff  and  assessor;  that  section  19  of  the 
act  is  contrary  to  the  general  law  regarding 
the  apportionment  of  senators  and  represent- 
atives ;  that  the  act  purports  to  divide  town- 
ship, school  districts,  and  election  precincts, 
and  makes  no  provision  for  township  govern- 
ment in  that  portion  of  territory  falling  with- 
in Pershing  county ;  that  the  act  contains  pro- 
visions not  embraced -by  Its  title,  and  at- 
tempts to  amend  specific  statutes  not  referred 
to  in  the  title,  and  which  are  not  re-enacted. 
To  discuss  these  disputed  provisions  separate- 
ly would  extend  this  opinion  to  on  unreason- 
able length.  The  law  concerning  them  Is 
well  settled  and  has  been  applied  In  numer- 
ous cases  arising  out  of  just  such  cases  as 
this. 
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By  the  very  terms  of  the  title  of  the  act 
the  disputed  provisions  are  incident  to  the 
complete  organization  of  Pershing  county 
and  are  germane  to  the  main  object  of  the  act. 

[6]  Unless  the  validity  of  the  whole  act 
depends  upon  the  constitutionality  of  one  or 
more  of  these  provisions,  or  that  they  are  so 
blended  with  the  general  scope  and  purpose 
of  the  act  as  a  whole  as  to  affect  the  validity 
of  the  whole  act,  or  any  other  of  its  provi- 
sions, its  validity.  If  it  should  be  Invalid,  does 
not  defeat  the  general  scope  and  purpose  of 
the  act.   People  v.  McFadden,  supra. 

[1, 7]  Conceding,  but  not  deciding,  that  one 
or  more  of  the  provisions  Is  against  the  gen- 
eral law  for  a  uniform  system  of  government 
for  the  counties  of  the  state,  we  ought  not  in 
this  action  to  express  any  opinion  as  to  its 
constitutionality.  "It  will  be  time  enough  to 
pass  upon  it  when  some  right  dependent 
thereon  is  brought  before  the  court  for  ad- 
judication." Furthermore,  we  are  of  the 
opinion  that  the  parties  respondent  have  not 
shown  themselves  to  be  in  a  position  to  at- 
tack the  constitutionality  of  these  separate 
provisions.  The  rule  is  well  established  that 
one  who  is  not  prejudiced  by  the  enforcement 
of  an  act  of  the  Legislature  cannot  question 
its  constitutionality,  or  obtain  a  decision  as 
to  its  invalidity,  on  the  ground  that  it  impairs 
the  rights  of  others.  6  R.  O.  L.  89.  This 
rule  applies  to  the  position  of  Humboldt 
county  In  this  case.  We  are  unable  to  per- 
ceive in  what  manner  the  designation  of  of- 
ficers of  Pershing  county  and  the  manner  of 
its  organization  affects  Humboldt  county. 

Without  regard  to  the  constitutionality  of 
the  separate  and  distinct  provisions  of  the 
act,  we  are  clearly  of  the  opinion  that  the 
act  aa  a  whole  is  constitutional.  It  is  there- 
fore ordered  that  the  alternative  writ  of  pro- 
hibition heretofore  Issued  be  and  is  hereby 
made  permanent  and  peremptory;  and  It  is 
further  ordered  that  the  writ  of  mandate,  as 
demanded,  do  Issue ;  and  the  Injunctive  order 
appealed  from  Is  affirmed. 

COLEMAN,  C.  J.,  and  DUCKKR,  J.,  concur. 


(43  Nev.  98) 

CAMPBELL  v.  VANETTI  et  aL 


(No.  2364.) 


(Supreme  Court  of  Nevada.   July  1,  1919.) 

Bbokebs  «s=80(1>— Action  job  Commission. 

In  a  broker's  action  for  commissions  for  the 
sale  of  land,  a  finding  that  the  contract  was  one 
of  general  employment  to  find  a  purchaser  at 
any  price,  defendant  to  pay  5  per  cent,  com- 
mission, was  not  supported  by  proof  of  a  con- 
tract that  plaintiff  was  to  find  a  buyer  for  the 
property  at  a  stated  price  upon  which  a  5  per 
cent  commission  was  to  be  paid. 


Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  W.  H.  Campbell  against  Joe 
Vanettl  and  another.  Judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendants  appeal.  Remanded,  and  new 
trial  directed. 

Mack  &  Green,  of  Reno,  and  Orvls  Speclale, 
of  San  Jose,  CaL,  for  appellants. 

Roy  W.  Stoddard  and  Le  Roy  F.  Pike,  both 
of  Reno,  for  respondent 

SANDERS,  J.  This  action  was  brought  by 
W.  H.  Campbell,  plaintiff,  to  recover  from 
the  defendants  a  real  estate  brokerage  com- 
mission, alleged  to  have  been  earned  by  the 
plaintiff  In  finding  a  purchaser  for  the  de- 
fendants' ranch,  and  personal  property  there- 
on, situate  In  Pleasant  Valley,  Washoe  coun- 
ty, Nev. 

The  trial  court  conformed  its  findings  to 
the  facts  alleged  In  the  complaint,  and  found 
In  the  language  of  the  complaint  that  the  de- 
fendants were  owners  of  the  property ;  that 
In  the  latter  part  of  February,  1917,  the  de- 
fendant, Joe  Vanettl,  for  himself  and  his  co- 
tenant,  Angello  Capuro,  entered  into  a  cer- 
tain agreement  and  contract  with  the  plain- 
tiff, conditioned  that,  If  the  plaintiff  would 
find  a  buyer  for  the  property,  the  defendants 
would  pay  to  the  plaintiff  5  per  cent,  commis- 
sion on  the  sale  price  of  the  said  property 
for  and  in  consideration  of  his  services ;  that 
thereafter,  on  or  about  the  8th  day  of  May, 
1917,  the  plaintiff  took  one  L.  A.  L.  Green  to 
the  property,  where  he  introduced  Green  to 
the  defendants,  the  said  Green  stating  that 
he  desired  to  purchase  a  ranch ;  that  Green, 
in  the  presence  of  the  defendants,  Inspected 
the  ranch  and  entered  into  negotiations  with 
the  defendants  to  purchase  the  same;  that 
thereafter,  on  the  24th  of  November,  1917, 
Green  purchased  the  property  for  the  price 
of  $23,250 ;  and  that  thereafter  the  plaintiff 
demanded  of  the  defendant  Vanettl  that  the 
defendants  pay  to  him,  under  the  terms  of 
the  contract,  5  per  cent  of  the  sale  price  of 
the  ranch  and  personal  property,  to  wit,  $1,- 
162.50. 

As  a  conclusion  of  law  the  court  found  that 
the  plaintiff  was  entitled  to  recover  from  the 
defendants  the  said  sum  and  his  costs  of  suit 
Upon  these  findings  the  court  rendered  Judg- 
ment in  favor  of  the  plaintiff  and  against  de- 
fendants for  said  sum.  From  the  Judgment 
and  an  order  denying  to  the  defendants  a 
new  trial  the  defendants  prosecute  this  ap- 
peal. 

This  action  Is  upon  a  special  contract  of 
employment  oral  It  Is  true,  but  clear  and 
definite  in  Its  terms,  and  the  respective  rights 
and  obligations  of  the  parties  should  have 
been  decided  by  the  terms  of  the  agreement 
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and  appropriate  rules  of  law  applied  to  the 
particular  facts. 

The  finding  that  the  defendant  Joe  Vanettl 
entered  Into  an  agreement  or  contract  with 
the  plaintiff  conditioned  that,  if  the  plaintiff 
would  find  a  buyer  for  the  defendants'  ranch 
and  personal  property  thereon,  the  defend- 
ants would  pay  to  the  plaintiff,  In  considera- 
tion of  his  services,  5  per  cent,  commission 
on  the  sale  price,  is  not  sustained  by  the  evi- 
dence. The  only  evidence  in  support  of  this 
finding  Is  the  plaintiff's  understanding  of  his 
rights  under  or  flowing  from  the  contract 
and  his  acts  and  conduct  indicative  of  such 
understanding,  but  the  contract  as  proved 
furnishes  no  foundation  for  his  understand- 
ing. The  evidence  of  the  plaintiff,  testifying 
as  a  witness  In  his  own  behalf,  shows  that 
he  was  employed  to  find  a  buyer  for  the  prop- 
erty at  a  stated  price  of  $24,000,  and  it  was 
agreed  that  for  this  service  he  should  be  paid 
6  per  cent,  commission  on  the  sale  price  of 
the  property.  The  court,  In  effect,  found  that 
the  contract  was  one  of  a  general  employ- 
ment of  the  plaintiff  to  find  a  purchaser  at 
any  price,  and  that  the  defendants  promised 
to  pay  5  per  cent  commission  on  the  sale 
price,  whatever  it  might  be.  This  was  not 
the  contract 

There  being  an  essential  difference  be- 
tween the  express  contract  declared  on  and 
that  proved,  the  defendants'  exception  to  the 
refusal  of  their  motion  for  a  new  trial  is  sus- 
tained, and  the  cause  Is  remanded  to  the  dis- 
trict court  for  a  new  trial. 

DUCKER,  J.,  concurs. 

COLEMAN,  O.  J.  I  concur  to  the  Judg- 
ment of  reversal,  for  the  reason  that  It  ap- 
pears from  the  evidence  that  the  defendant 
Capuro  was  not  a  party  to  the  employment 
of  the  plaintiff.  He  was  asked,  "Did  you 
ever  have  any  conversation  or  make  any  con- 
tract with  Mr.  W.  H.  Campbell,  the  plaintiff, 
with  regard  to  the  sale  of  your  ranch  to  Mr. 
Green  or  any  one  else?"  to  which  he  an- 
swered "No."  He  was  asked  similar  ques- 
tions several  times,  and  his  answer  was  in- 
variably "No."  His  codefendant  gave  similar 
testimony.  The  plaintiff  testified  that  he  had 
had  no  conversation  with  defendant  Capuro 
concerning  the  deal,  as  they  could  not  under- 
stand each  other.  There  could  have  been  no 
ratification  by  Capuro,  as  there  Is  not  a  scin- 
tilla of  evidence  to  the  effect  that  the  terms 
of  the  contract  which  Vanetti  made  were  ev- 
er brought  to  his  knowledge  prior  to  the  clos- 
ing of  the  deal. 

I  am  not  in  accord  with  the  conclusion 
reached  by  my  learned  Associates  on  the 
question  discussed  In  their  opinion.  Where 
a  broker  is  employed  to  sell  real  estate,  It  is 
a  general  rule  that,  then  he  finds  a  person 
who  is  ready,  willing,  and  able  to  buy  upon 


the  terms  named,  he  has  earned  his  commis- 
sion ;  and  when  the  broker  Introduces  a  pro- 
spective purchaser  to  the  seller,  and  the  sel- 
ler, without  breaking  off  negotiations,  there- 
after sells  the  property  at  a  reduced  figure, 
the  broker  is  entitled  to  his  commission.  See 
exhaustive  note  to  Smith  v.  Preiss,  Ann.  Cas. 
1913D,  823,  824,  citing  many  cases;  19  Cyc. 
249-251. 

In  the  instant  case,  to  my  opinion,  the 
court  was  justified  from  the  evidence  In  con- 
cluding that  the  negotiations  Initiated  in 
February  were  never  broken  off,  and  that 
plaintiff  was  the  procuring  cause  of  the  sale 
which  was  consummated.  Appellants  have 
sought  to  make  much  of  the  fact  that  several 
months  elapsed  between  the  time  of  the  in- 
troduction of  Green  to  Vanettl  and  the  date 
of  the  sale.  In  the  light  of  the  testimony,  I 
fail  to  see  the  force  of  this  contention.  Fur- 
thermore, there  is  evidence  that  it  was  neces- 
sary to  bring  two  suits  to  quiet  title  to  cer- 
tain portions  of  the  ranch.  .  What  If  any, 
effect  the  defects  in  the  title  had  to  causing 
the  delay  is  not  apparent 


(28  Wyo.  219) 

MERRILL  et  al.  v.  ROCKY  MOUNTAIN 
CATTLE  CO.  et.al.   (No.  898.) 

(Supreme  Court  of  Wyoming.    June  23,  1919.) 

1.  Vendor  and  Purchaser  <$£=>137 — Strm- 
cikncy  or  Muniments  of  Title— Submis- 
sion or  Arbiters. 

Where  vendors  agreed  to  convey  all  lands  to 
which  it  secured  good  title  during  two-year 
period  and  at  expiration  of  period  to  submit 
muniments  of  title  to  named  arbiters  for  de- 
termination as  to  sufficiency  of  its  title  to  lands 
not  theretofore  conveyed,  they  were  not  required, 
upon  expiration  of  period,  to  tender  deed  to 
land  for  which  they  had  only  such  muniments 
of  title  possessed  at  date  of  contract  and  were 
not  bound  to  submit  such  muniments  of  title 
to  arbiters;  purchasers  having  been  dissatis- 
fied therewith  at  date  of  contract 

2.  Vendor  and  Purchaser  «=»78— Corpo- 
ration's Agreement  with  Stockholder— 
Time  Essence  of  Contract. 

Where  corporation,  having  arranged  to  dis- 
tribute assets  to  its  stockholders  according  to 
their  respective  interests,  agreed  to  convey  to 
certain  stockholders  such  lands  as  it  could  per- 
fect its  title  to  during  two-year  period,  and  gave 
the  stockholders  possession  thereof  during  such 
period,  time  was  of  the  essence  of  the  contract 

8.  Vendor  and  Purchaser  <J=>61— Agree- 
ment to  Convet  Upon  Obtaining  Title— 
sufficienct  of  tltlk. 
Vendor  being  owner  of  forest  Hen  scrip  in 
name  of  another,  giving  it  the  right  to  select, 
enter,  and  patent  in  name  of  such  other  party, 
vacant  public  lands,  and  having  agreed  to  con- 
vey such  lands  to  which  it  is  able  to  obtain 
title  during  certain  period,  was  not  bound  to 
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convey  land  patented  daring  period,  where 
land  was  not  conveyed  to  vendor  by  grantee 
named  in  patent  within  period. 

4.  Public  Lands  «=>114C1)— Issuance  of 
Patent — Title. 

Title  passes  to  grantee  named  in  patent  to 
United  States  vacant  pnblic  land  on  date  that 
patent  is  issued  and  recorded  in  the  proper  of- 
fice at  Washington. 

5.  Vendor  and  Purchases  <8=»187 — Con- 
struction of  Contract — "Muniments  of 
Title*  '—'•Possess.  ' 1 

Contract,  requiring  vendor  to  convey  lands 
to  which  it  obtains  title  during  certain  period 
and  to  submit  to  arbiters  at  expiration  of  pe- 
riod such  "muniments  of  title  as  it  or  its  agents 
or  trustees  then  possess  or  possesses,"  con- 
strued to  provide  for  submission  to  arbiters  of 
documentary  evidence  of  title  in  actual  pos- 
session and  control  of  vendor,  as  distinguished 
from  constructive  possession,  at  the  expiration 
of  period. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Possess.] 

6.  Specific  Performance  «=>32(3)  —  Land 
Contract— Mutuality. 

If  land  contract  be  construed  as  obligating 
vendors  to  sell  after  certain  date  and  does 
not  obligate  purchasers  to  accept  land  after 
such  date,  it  is  lacking  in  mutuality  and  will 
not  be  specifically  enforced. 

7.  Specific  Performance  <8=>100  —  Land 
Contract— Change  in  Value  of  Property. 

Where  purchasers,  knowing  that  vendors 
had  obtained  title  to  land  they  had  agreed  to 
convey  upon  obtaining  title  within  certain  pe- 
riod, and  knowing  of  prospective  increase  in 
value  because  of  discovery  of  oil  wells  on  other 
lands,  did  not  sue  for  specific  performance  un- 
til after  tests  had  been  made  and  the  land  found 
to  produce  oil,  they  will  be  estopped  from  as- 
serting their  right  to  specific  performance  at 
such  time. 

&  Specific  Performance  «8=»1— Land  Con- 
tract—Right  to. 
Specific  performance  of  land  contract  is 
not  decreed  as  a  matter  of  course,  but  is  grant- 
ed or  withheld  according  as  equity  and  justice 
seem  to  demand  in  view  of  all  the  circumstances 
of  the  case. 

Error  to  District  Court,  Hot  Springs  Coun- 
ty ;  E.  C.  Raymond,  Judge. 

Action  by  George  Merrill  and  others 
against  the  Rocky  Mountain  Cattle  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.  Affirmed. 

C.  A.  Zaring,  of  Basin,  and  Frank  Pierce, 
of  Los  Angeles,  Gal.,  for  plaintiffs  in  error. 

Edward  T.  Clark,  of  Billings,  Mont,  and 
Herbert  V.  Lacey  and  John  W.  Lacey,  both 
of  Cheyenne,  for  defendants  in  error  L.  G. 
Phelps  and  Rocky  Mountain  Cattle  Co. 

POTTER,  J.  This  is  an  action  for  specific 
performance  wherein,  as  the  case  is  presented 


here,  the  plaintiffs  are  seeking  a  decree  re- 
quiring execution  and  delivery  to  them  of  a 
good  and  sufficient  deed  conveying  a  tract  of 
land  containing  approximately  40  acres  and 
described  as  lot  2  of  section  19  in  township 
46  north  of  range  98  west  of  the  sixth  prin- 
cipal meridian  in  this  state.  Upon  a  trial 
In  the  district  court,  Judgment  was  rendered 
upon  a  general  finding  in  favor  of  the  de- 
fendants, and  the  case  is  here  on  error. 

As  the  plaintiffs  in  error  were  plaintiffs  be- 
low and  the  defendants  in  error  defendants 
below,  they  will  be  referred  to  respectively 
as  plaintiffs  and  defendants,  when  not  men- 
tioned by  name;  but  a  reference  to  the  de- 
fendants collectively  will  include  only  the 
Rocky  Mountain  Cattle  Company  and  L.  G. 
Phelps  against  whom  only  a  decree  for  specif- 
ic performance  is  sought  The  plaintiffs  are 
George  Merrill,  G.  J.  Guthrie  Nicholson,  and 
George  Pennoyer. , 

The  contract  upon  which  the  action  is 
based  Is  in  writing  and  set  out  In  full  in  the 
amended  petition  upon  which  the  action  was 
tried,  and  the  material  parts  thereof  are  as 
follows: 

"This  agreement  made  and  entered  into  in 
triplicate  this  9th  day  of  May,  A.  D.  1912,  by 
and  between  Rocky  Mountain  Cattle  Company, 
a  corporation,  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Wyoming,  by  L. 
G.  Phelps,  its  president  duly  authorized,  par- 
ty of  the  first  part,  and  George  Merrill,  G.  J. 
Guthrie  Nicholson  and  George  A.  Pennoyer, 
of  Embar,  Big  Horn  county,  Wyoming,  par- 
tics  of  the  second  part  and  L.  G.  Phelps,  wit- 
nesseth: 

"That  whereas,  under  the  terms  of  a  certain 
contract  made  and  entered  into  by  certain  of 
the  stockholders  of  the  Rocky  Mountain  Cattle 
Company  on  the  13th  day  of  August,  1910, 
wherein  it  was  agreed  by  the  said  stockholders 
that  the  assets  of  the  company  should  be  dis- 
tributed upon  terms  therein  designated,  which 
said  contract  was  duly  ratified  at  a  regular 
meeting  of  the  stockholders  of  the  said  com- 
pany at  the  office  of  the  company  on  August  13, 
1910,  and, 

"Whereas,  under  the  terms  of  the  said  con- 
tract there  was  no  time  limit  placed  upon  the 
acquisition  of  titles  to  certain  lands  then  in- 
itiated, which  said  lands  were  subsequently  con- 
veyed by  warranty  deed  to  George  Merrill,  G.  J. 
Guthrie  Nicholson  and  George  A.  Pennoyer 
under  the  terms  of  the  contract  aforesaid,  and, 

"Whereas,  the  parties  hereto  have  agreed  that 
title  to  the  following  lands  included  in  the  lands 
described  in  the  warranty  deed  aforesaid,  viz. 
(describing  several  tracts  of  land,  containing 
a  total  of  1,040  acres,  and  including  the  40- 
acre  tract  aforesaid)  which  were  initiated  at 
the  date  of  the  contract  aforesaid,  so  entered 
into,  should  not  have  been  included  in  the  war- 
ranty deed  aforesaid,  title  not  having  inured 
to  the  Rocky  Mountain  Cattle  Company. 

"Now,  therefore,  for  and  in  consideration  of 
the  payment  of  the  sum  of  twenty  thousand 
eight  hundred  ($20,800.00)  dollars  to  them  in 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
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knowledge*],  the  parties  of  the  second  part  here- 
in do  hereby  agree  to  execute  and  deliver  to  the 
party  of  the  first  part  herein  a  quitclaim  deed 
to  all  of  the  property  hereinbefore  enumerated, 
and  the  party  of  the  first  part  herein  agrees 
that  it  will  use  all  due  diligence  to  obtain  title 
to  the  lands  hereinbefore  described  within  two 
(2)  years  from  this  date  and  will  convey  the 
same  to  the  parties  of  the  second  part  herein 
for  the  sum  of  fourteen  ($14.00)  dollars  per  acre, 
it  being  understood  and  agreed  that  the  party 
of  the  first  part  herein  is  not  required,  under 
the  terms  of  this  contract,  to  obtain  such  title 
whenever  it  would  be  required  to  pay  any  sum 
in  excess  of  fourteen  ($14.00)  dollars  per  acre 
for  such  land.  And  the  parties  of  the  second 
part  herein  agree  that  they  will  pay  the  said 
sum  of  fourteen  ($14.00)  dollars  per  acre  upon 
tender  of  good  and  sufficient  title,  as  the  same 
may  be  secured  from  time  to  time  during  the 
period  of  two  (2)  years  aforesaid,  to  any  of  the 
lands  herein  set  forth  and  will  execute  a  good 
and  sufficient  bond  in  favor  of  the  party  of  the 
first  part  herein  conditioned  that  upon  tender 
of  good  and  sufficient  deed  to  any  of  such  lands 
save  and  excepting  where  surface  rights  only 
are  acquired  by  the  party  of  the  first  part  un- 
der the  terms  hereof,  then  and  in  that  event 
such  surface  rights  shall  be  considered  a  full 
compliance  with  the  terms  hereof  and  such  pay- 
ment of  fourteen  ($14.00)  dollars  per  acre  shall 
be  made,  it  being  understood  and  agreed,  how- 
ever, that  such  purchase  and  payment  of  and 
for  the  lands  hereinbefore  designated  is  condi- 
tioned upon  the  sale  and  disposal  of  all  of  the 
stock  of  the  parties  of  the  second  part  herein 
in  the  Rocky  Mountain  Cattle  Company  under 
the  terms  of  this  agreement  prior  to  such  pur- 
chase and  payment;  should  such  title  be  per- 
fected and  offered  before  the  sale  of  the  stock 
of  the  parties  of  the  second  part  herein,  then 
the  payment  shall  be  made  at  the  rate  of- twenty 
($20.00)  dollars  per  acre  for  sueh  land. 

"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  right  of  possession 
of  the  parties  of  the  second  part,  without  let  or 
hindrance  of  the  party  of  the  first  part,  to  the 
lands  hereinbefore  set  forth  shall  continue  dur- 
ing the  period  of  two  (2)  years  herein  desig- 
nated and  that  the  quitclaim  deed  shall  contain 
a  clause  to  that  effect  and  the  parties  of  the 
second  part  paying  the  taxes  thereon. 

"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  a  deed  or  deeds  to  the 
lands  hereinbefore  designated,  as  titles  shall  be 
acquired  from  time  to  time  under  the  terms 
hereof,  shall  be  tendered  to  S.  C.  Parks,  of  Cody, 
Wyoming,  who  shall  be  authorized  by  the  parties 
of  the  second  part  herein  to  receive  such  deed 
or  deeds  and  make  payment  therefor  within 
thirty  (30)  days  of  such  tender. 

"It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  party  of  the 
first  part  herein  does  not  guarantee  the  procure- 
ment of  title  to  any  of  the  land  hereinbefore 
designated  within  the  time  designated,  but  agrees 
to  use  all  reasonable  diligence  to  procure  the 
same  under  the  terms  and  conditions  of  this 
contract  and  the  parties  of  the  second  part 
agree  that  they  will  not  molest  or  hinder  the 
party  of  the  first  part  m  its  endeavor  to  pro- 
cure such  titles. 

"It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  at  the  expira- 
tion of  two  (2)  years  from  the  date  hereof  the 


f  party  of  the  first  part  shall  submit  to  E.  & 
Enterline  and  E.  T.  Clark  of  Sheridan,  Wy- 
oming, at  Sheridan,  Wyoming,  such  muniment! 
of  title  as  it  or  its  agents  or  trustees  then  pos- 
sesses or  possess  to  lands  hereinbefore  described 
but  which  have  not  been,  in  the  meantime,  con- 
veyed, to  the  parties  of  the  second  part,  under 
the  terms  of  this  agreement,  and  the  said  E.  E. 
Enterline  and  E.  T.  Clark  shall  thereupon  deter- 
mine what  muniments  of  title  are  sufficient,  in 
their  judgment,  to  warrant  the  party  of  the  first 
part  conveying  or  assigning  its  right  thereto  in 
the  lands  to  which  such  muniments  of  title 
pertain  to  the  said  parties  of  the  second  part, 
as  well  as  the  parties  of  the  second  part  re- 
ceiving the  same,  and  designate  the  character  of 
instrument  or  instruments  in  writing  by  which 
the  ownership  thereto  shall  pass  from  the  party 
of  the  first  part  to  the  parties  of  the  second 
part,  the  parties  of  the  second  part  agreeing  to 
pay  the  sum  of  fourteen  ($14.00)  dollars  per 
acre  for  all  such  lands  or  muniments  of  title 
so  conveyed  or  assigned.** 

The  petition  aforesaid,  after  setting  out 
said  contract,  describes  the  lands  covered 
thereby  to  which  said  petition  relates  by 
classifying  them  as  parcels  1,  2,  3,  and  4,  re- 
spectively, and  designating  the  land  in  con- 
troversy here  as  parcel  3.  The  allegations 
as  to  parcel  4  were  eliminated  upon  demur- 
rer. The'  petition  alleges,  and  the  answer  ad- 
mits, that  title  to  the  separate  tracts  de- 
scribed as  parcels  1  and  2,  respectively,  was 
acquired  by  the  defendant  Phelps  and  con- 
veyed to  the  plaintiffs  within  the  two-year 
period  prescribed  by  the  contract;  title  to 
parcel  1  having  been  acquired  in  May,  1913, 
and  conveyed  to  plaintiffs  in  August  of  that 
year,  and  title  to  parcel  2  having  been  ac- 
quired in  June,  1912,  and  thereafter  convey- 
ed to  plaintiffs.  The  averment  as  to  parcel 
2  does  not  state  the  date  of  its  conveyance 
to  the  plaintiffs;  but  it  must  have  been 
within  said  two-year  period,  for,  as  shown 
by  the  evidence,  no  muniments  of  title  cov- 
ering that  parcel  were  submitted  at  the  end 
of  that  period. 

The  petition  aforesaid  alleges  certain  oth- 
er facts  which  are  admitted  by  the  answer 
of  said  defendants,  including  the  following: 

That  the  defendant  Phelps  for  a  long  time 
prior  to  May  9,  1912,  was,  and  ever  since 
has  been,  the  president  of  the  Rocky  Moun- 
tain Cattle  Company,  and  executed  and  de- 
livered said  contract  as  such  officer;  that  he 
owned  a  large  majority  of  the  stock  of  said 
company,  and  managed  its  business  and  dic- 
tated its  policy;  that  in  his  proceedings  to 
secure  title  to  said  lands  he  was  acting  for 
the  company ;  that  said  company  was  at  all 
times  dominated  and  controlled  by  him;  and 
that  he  signed  and  executed  said  contract 
thereby  binding  himself  to  all  the  covenants 
and  conditions  thereof.  That  during  all  the 
times  referred  to  said  company  was  the 
owner  of  320  acres  of  "Jed  L.  Washburn 
Forest  Lieu  Scrip,"  authorized  by  certain 
stated  acts  of  Congress  and  regulations  of 
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the  Secretary  of  the  Interior,  -which  gave  [  and  except  to  those  parcels  which  were  con- 


the  owner  of  such  scrip  the  right  to  select, 
enter,  and  receive  patent  In  the  name  of  said 
Jed  L.  Washburn,  but  for  the  use  and  bene* 
fit  of  the  owner  of  the  scrip,  a  number  of 
acres  of  vacant  public  lands  open  to  settle- 
ment equivalent  to  the  amount  of  scrip  so 
held  by  the  owner.  That  when  said  con- 
tract was  executed  most  of  the  lands  therein 
described  bad  been  selected  by  this  state  un 
der  Its  various  land  grants,  and  applications 
had  been  made  by  the  defendant  Phelps  on 
behalf  of  said  company  to  purchase  the  same 
from  the  state;  that  the  remainder  of  said 
lands  had  theretofore  been  entered  with  sold 
"Forest  Lieu  Scrip"  for  or  on  behalf  of  the 
defendants ; .  and  that  the  defendants,  at  the 
date  of  the  contract,  had  already  secured 
substantial .  rights-  to  each  and  every  parcel 
of  land  described  therein.  That  on  April  5, 
1911,  t'ae  defendant  Pbelps,  acting  for  and 
on  behalf  of  said  company,  selected  and  caus- 
ed to  be  entered  In  the  United  States  Land 
Office  at  Lander,  Wyo.,  in  the  name  of  said 
Jed  L.  Washburn,  the  lands  described  as 
parcel  8,  using  for  said  entry  a  part  of  said 
320  acres  of  the  Jed  L.  Washburn  forest  lieu 
scrip,  owned  by  said  company,  and  that  said 
defendants  used  great  diligence  to  obtain 
title  to  said  parcel  3,  and  on  the  7th  day 
of  May,  1914,  patent  thereto  was  Issued  by 
the  United  States  In  the  name  of  said  Jed 
L.  Washburn. 

It  Is  also  alleged  as  to  said  parcel  3,  but 
denied  by  the  answer,  that  after  the  Issu- 
ance of  the  patent  thereto,  and  on  the  18th 
day  of  August,  1914,  and  in  violation  of  the 
terms  of  said  contract,  the  defendant  Phelps 
caused  said  land  to  be  conveyed  to  himself, 
and  that  he  still  holds  the  legal  title  there- 
to. It  Is  assumed  In  the  brief  of  plaintiffs 
that  it  was  intended  by  the  denial  of  said 
averment  to  deny  only  that  the  conveyance 
alleged  was  In  violation  of  the  contract ;  and 
presumably  that  Is  what  was  intended,  for 
It  appears  that  the  land  was  conveyed  to 
the  defendant  Phelps  on  the  date  alleged 
under  a  power  of  attorney  executed  by  said 
Jed  L.  Washburn  to  whom  the  patent  was 
Issued. 

The  petition  further  alleges  that  said  de- 
fendants, at  the  expiration  of  two  years 
from  the  date  of  the  contract,  refused,  and 
still  refuse,  to  submit  any  muniments  of  title 
to  said  Enterline  and  Clark,  claiming  that 
plaintiffs  have  no  right  to  any  of  said  lands. 
This  was  also  denied  by  the  answer.  There 
are  other  averments  of  the  petition  denied 
by  the  answer  which  need  not  be  recited 
here,  but  may  be  referred  to  in  the  course  of 
the  discussion  if  found  necessary.  . 

The  answer  alleges  as  a  separate  defense: 
That  the  defendants  did  not,  during  the  two- 
year  period  aforesaid — two  years  from  May 
9,  1912— possess  any  muniments  of  title  to 


veyed  during  that  period  to  the  plaintiffs  un- 
der the  terms  of  the  contract,  and  that  the 
plaintiffs  were  notified  of  that  fact  oh  May 
13, 1914,  and  that  the  contract  was  terminat- 
ed and  closed.  That  no  demand  was  made 
upon  the  defendants  for  the  conveyance  of 
the  land  designated  as  parcel  3  until  Au- 
gust 28,  1914,  at  which  time  the  plaintiffs 
believed  the  land  to  be  of  great  value  be- 
cause of  the  discovery  of  valuable  mineral 
thereon,  which  discovery  had  been  made  by 
said  defendants  a  few  weeks  prior  to  that 
date,  and  that  such  demand  was  made  sole- 
ly because  of  such  valuable  discovery  of 
mineral.  That  on  May  9,  1914,  said  defend- 
ants were  not  In  a  position  to  offer  the 
plaintiffs,  any  better  title  to  the  said  land 
than  they  were  on  May  9,  1912,  when  the 
contract  was  entered  Into,  and  could  not  on 
May  9,  1914,  and  for  a  month  subsequent 
thereto,  offer  any  other  muniment  of  title 
thereto  than  they  were  in  possession  of  at 
the  date  of  the  contract.  A  reply  was  filed 
denying  generally  said  new  matter  in  the 
answer. 

The  following  facts  are  shown  by  the  evi- 
dence: On  May  9,  1912,  the  date  of  the  con- 
tract aforesaid,  the  plaintiffs  executed  to  the 
defendant  company  a  quitclaim  deed  convey- 
ing the  land  described  in  the  contract,  which 
deed  was  thereafter  duly  recorded,  and  It 
contained,  as  required  by  the  contract,  a  pro- 
vision reserving  a  right  of  possession  In  the 
plaintiffs  "for  two  years  hereafter";  that  is 
to  say,  two  years  after  the  date  of  said  deed, 
or  until  and  Including  May  9,  1914.  That 
deed,  or  the  copy  thereof  In  the  record,  also 
recites  as  the  consideration  therefor  the  pay- 
ment to  the  grantors,  the  plaintiffs  herein, 
of  the  sum  of  $20,400,  by  the  said  grantee, 
the  defendant  company;  but  the  contract 
states  such  consideration  as  $20,800,  and  that 
sum  is  mentioned  in  the  testimony  as  the 
consideration.  Mr.  Nicholson,  one  of  the 
plaintiffs,  explained  the  consideration  and 
the  reason  for  the  contract  provision  for 
the  deed,  when  testifying  as  a  witness,  as 
follows: 

"In  the  original  agreement  of  the  dissolution  of 
the  Rocky  Mountain  Cattle  Company,  we  arriv- 
ed at  so  much  land  should  go  to  Mr.  Merrill  and 
myself  and  so  much  should  go  to  himself.  On 
the  books  of  the  company  there  were  two 
charges  $200,000  against  L.  O.  Phelps  and 
$100,000  against  Merrill,  Pennoyer,  and  myself. 
For  that  $100,000  so  much  land  was  to  be  turn- 
ed over  to  us  by  warranty  deed.  It  was  made 
out,  and,  when  it  was  gone  into  and  we  hunted 
up  the  titles,  there  was  a  certain  part  of  that 
for  which  there  was  no  title,  so  that  in  1912 
we  agreed  to  quitclaim  back  the  land  to  Phelps 
and  he  was  to  surrender  to  us  that  $20,800  for 
which  he  had  already  charged  us." 

Mr.  Phelps  testified  concerning  the  matter: 
'Growing  out  of  a  deed  in  1911,  the  suffiden- 


the  lands  designated  in  tine  contract,  save  cy  of  which  was  Questioned,  at  a  meetW  or  at 
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several  meetings  In  May,  1012,  the  present 
agreement  was  entered  into  by  which  under  the 
contract  I  bought  back,  or  the  Rocky  Mountain 
Cattle  Company  bought  back,  all  the  lands  in 
which  the  titles  was  questioned,  and  $20,800 
was  paid  in  cash  for  this  property,  and  I  enter- 
ed into  possession  of  it,  or  the  Rocky  Mountain 
Cattle  Company,  whichever  you  wish  to  style 
it,  and  in  order  to  compromise  any  question  and 
to  settle  all  matters  amicably  it  was  agreed 
that  for  two  years  Merrill,  Nicholson,  and  Pen- 
noyer  were  to  occupy  the  lands  and  I  was  to 
use  my  best  endeavor  to  secure  title  to  the 
land." 

An  objection  being  made  to  the  statement 
of  the. witness  "It  was  agreed,"  he  added: 

"I  have  stated  the  reason ;  part  of  my  titles 
were  questioned,  and  I  bought  back  the  land," 
paying  $20,800  for  it 

The  defendants  had  no  notice  or  knowl- 
edge of  the  Issuance  of  the  patent  to  parcel 
3  on  May  7,  1914,  until  the  receipt  by  Mr. 
Phelps  between  the  19th  and  23d  of  May, 
1914,  of  a  postal  card  from  the  Land  Of- 
fice at  Lander,  Wyo.,  dated  May  15,  1914, 
stating  that  a  patent  had  been  Issued  to 
Jed  L.  Washburn,  and  that  upon  surrender 
of  the  proper  evidence  of  ownership  It  would 
be  delivered  to  the  holder  of  the  title;  and 
the  patent  was  obtained  by  Mr.  Phelps  on 
August  13,  1914.  On  that  date,  also,  the 
land  was  conveyed  to  him  by  deed  exe- 
cuted in  the  name  of  Jed  L.  Washburn  by 
Ed.  T.  Clark,  his  attorney  In  fact. 

By  an  agreement  dated  August  12,  1914, 
but  acknowledged  on  August  13,  1914,  Mr. 
Phelps  leased  the  land  to  the  Ohio  Oil  Com- 
pany, a  defendant  in  this  case,  for  the  pur- 
pose of  mining  and  operating  for  oil  and 
gas  and  laying  pipe  lines,  constructing  tanks, 
buildings,  and  other  structures  thereon  to 
take  care  of  said  products.  Under  that  lease 
a  producing  oil  well  was  drilled  on  the  land 
by  said  oil  company  in  October,  1914.  The 
land  Is  shown  to  be  valuable  for  oil  purpos- 
es, and  to  be  worth  "several  thousand  dol- 
lars." And  Mr.  Phelps  testified,  and  we 
think  the  fact  is  to  be  inferred  also  from 
other  testimony,  that  when  the  land  was 
leased  it  appeared  to  have  a  large  prospec- 
tive value  because  of  oil  discoveries  on  other 
lands;  but  it  does  not  appear  whether  such 
discoveries  were  or  were  not  in  the  imme- 
diate neighborhood  of  the  land  in  con- 
troversy. 

The  two-year  period  prescribed  by  the  con- 
tract having  expired  on  May  9,  1914,  Mr. 
Phelps,  on  that  date,  wrote  to  the  Mr.  Clark 
named  in  the  contract  to  act  with  Mr.  En- 
terline  in  passing  upon  any  muniments  of 
title  submitted  by  defendants  at  the  expira- 
tion of  said  period  requesting  him  to  in- 
form Mr.  Enterline  that  he  (Mr.  Phelps)  had 
no  other  muniment  of  title,  and  therefore  de- 
sired to  terminate  the  contract ;  and  on  May 
13th  Mr.  Clark  wrote  to  Mr.  Enterline  to 


the  effect  that  he  had  received  a  letter  from 
Mr.  Phelps  stating  that  with  the  exception 
of  some  lands  already  conveyed,  and  for 
which  he  had  been  paid,  there  was  no  change 
in  the  conditions  affecting  the  remainder  of 
the  lands,  and  that  "we  would  be  glad  to 
take  up  this  matter  with  you  so  that  it  may 
be  closed."  He  received  no  answer  to  that 
letter,  but  on  the  day  it  was  written  he 
met  Mr.  Enterline,  told  him  that  he  had  wrir 
ten  the  letter,  and  explained  its  contents, 
whereupon  he  was  asked  by  Mr.  Enterline  If 
there  were  "any  different  muniments  of  title, 
if  he  had  any  other  muniments  of  title  than 
they  had  on  May  9,  1912.  Mr.  Clark  re- 
plied: "No,  we  have  no  other  proof  of  title 
than  we  -had  at  that  time."  And  Mr.  En- 
terline then  said  that  he  should  consider 
the  contract  closed  and  would  write  his  cli- 
ents (the  plaintiffs)  to  that  effect.  On  Au- 
gust 26,  1914,  Mr.  Enterline  notified  Mr. 
Clark  that  he  wished  a  consultation  about 
the  Nlcholson-Phelps  contract,  and  Mr.  Clark 
then  informed  him  that  "we  considered  the 
contract  closed." 

As  testified  by  two  of  the  plaintiffs,  mon- 
ey was  left  or  deposited  by  the  plaintiffs 
with  Mr.  S.  O.  Parks  of  Cody,  during  all  the 
time  after  the  date  of  the  contract,  to  pay 
for  such  deeds  as  might  be  tendered  and 
accepted  under  the  contract 

The  exact  time  when  the  plaintiffs  first 
learned  that  a  patent  to  the  land  had  been 
Issued,  or  when  demand  for  a  conveyance  of 
the  land  was  made  upon  Mr.  Phelps,  Is  not 
definitely  shown  by  the  record,  owing  to  the 
absence  therefrom  of  a  letter  and  telegram 
introduced  in  evidence,  as  exhibits,  through 
no  fault,  however,  of  the  official  reporter 
who  certifies  that  the  missing  exhibits  were, 
after  the  trial,  handed  to  one  of  the  at- 
torneys for  the  plaintiffs  at  his  request  and 
had  not  been  returned,  but  as  he  (the  re- 
porter) was  Informed,  they  had  been  mislaid 
or  lost  But  the  time  when  the  plaintiffs 
learned  about  the  patent  seems  to  have  been 
after  the  1st  of  June,  1914;  and  the  demand 
for  a  conveyance  which  was  by  telegram 
from  Mr.  Enterline — the  missing  telegram — 
was  probably  in  August,  at  or  about  the  time 
when  Mr.  Enterline  notified  Mr.  Clark  of 
his  desire  for  a  consultation  about  the  mat- 
ter, or  on  August  28,  1914,  as  alleged  in  the 
answer. 

The  contract  aforesaid,  in  addition  to  the 
provisions  thereof  above  quoted,  provided  for 
the  sale  or  division  among  its  stockholders 
of  certain  other  real  and  personal  property 
of  the  defendant  company,  which,  as  recited 
in  the  contract,  included  all  the  property 
of  said  company,  and  for  the  division  there- 
after of  its  cash  assets,  and  that  after  such 
division  of  cash  assets  the  parties  of  the 
second  part  named  in  the  contract — th*» 
plaintiffs  herein — shall  deliver  to  L.  G. 
Phelps  all  the  capital  stock  of  the  company 
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held  by  them,  viz.,  1,100  shares,  at  a  price 
of  ten  cents  per  share.  A  time  limit  was 
fixed  for  the  sale  or  division  of  the  property. 
Thus  the  sale  of  a  specified  ranch  by  the 
company  to  Phelps  at  a  stated  price  was 
provided  for  within  seven  days  from  the 
date  of  the  contract,  with  a  provision  for 
repayment  of  part  of  the  price  to  Phelps  by 
the  plaintiffs  if  the  scrip  title  to  a  40-acre 
tract  should  fail  within  two  years  from  the 
contract  date.  The  division  of  certain  live 
stock  witldn  six  days  was  provided  for,  and 
also  within  the  same  period  the  purchase  of 
other  live  stock  of  the  company  by  Phelps 
at  a  valuation  fixed  by  the  plaintiffs,  or,  up- 
on his  failure  to  purchase  them,  within  said 
period  of  six  days,  then  for  their  purchase 
at  such  valuation  by  the  plaintiffs.  Pro- 
vision was  made  for  rebranding  all  such 
live  stock,  and  for  suspending  the  use  of 
their  former  brand  for  one  year;  and  that 
if  Phelps  should' purchase  the  cattle  as  au- 
thorized he  should  have  two  years  in  which 
to  gather  them,  at  the  expiration  of  which 
time  the  brand  should  become  the  property 
of  plaintiffs,  or  if  the  cattle  were  purchased 
by  plaintiffs  the  title  to  the  brand  should 


vest  in  them  at  the  expiration  of  one  year.  *Aiid  that  sum  was  actually  paid  to  the  plain- 


It  appears  from  the  evidence  that  all  the 
shares  of  stock  of  the  plaintiffs  in  said 
company  were  delivered  to  Mr.  Phelps  some 
time  in  August,  1913,  thereby  eliminating  the 
condition  fixing  the  price  to  be  paid  for  the 
Jand  at  $20  per  acre.  The  provision  of  the 
contract  for  the  payment  of  that  sum  instead; 
of  $14  per  acre  is  explained  in  the  testimony 
of  the  plaintiff  Nicholson  as  follows: 

"If  the  land  was  deeded  to  ns  prior  to  the 
delivery  of  the  stock  to  Mr.  Phelps,  Merrill, 
Pennoyer,  and  myself  would  have  participated 
in  our  $20  paid.  After  the  delivery  of  the  stock, 
$14  went  to  Mr.  Phelps,  and  we  had  no  partici- 
pation in  it  then." 

The  question  which  we  think  first  necessa- 
ry to  be  considered  is  the  character  and  ex- 
tent of  the  obligation  of  the  defendants,  un- 
der the  contract,  to  convey  any  of  the  land 
therein  described  to  the  plaintiffs,  and  in 
that  connection  what  obligation  was  impos- 
ed upon  defendants  to  tender  a  deed  to  the 
land  in  controversy,  or  submit  muniments  of 
title  thereto.  The  contract  contains  two  pro- 
visions which,  while  interdependent  and  to 
be  construed  together  in  the  light  of  the 
whole  contract,  are  In  a  sense  separate  and 
distinct.  The  one  which  we  shall  refer  to  as 
the  first,  been  use  it  first  appears  in  the  con- 
tract, requires  due  diligence  on  the  part  of 
the  defendant  company  to  obtain  title  to  the 
lands  described  in  a  preceding  paragraph 
within  two  years  from  the  date  of  the  con- 
tract and  the  conveyance  thereof  to  the 
plaintiffs  for  the  sum  of  $14  per  acre,  and 
that  the  plaintiffs  shall  pay  that  sum  per  acre 
upon  tender  of  good  and  sufficient  title  dur- 
ing said  period  of  two  years,  as  the  same  may 


be  secured  from  time  to  time,  during  that 
period.  That  is  to  say,  we  think  that  provi- 
sion is  to  be  construed  as  obligating  the 
plaintiffs  to  accept  and  pay  for  any  of  the 
land  upon  tender  of  good  and  sufficient  title 
during  said  two-year  period,  so  that  the 
plaintiffs  would  not  be  bound  under  that 
provision,  even  though  title  was  secured 
during  said  two-year  period,  to  accept  or  pay 
for  any  land  unless  a  good  and  sufficient  title 
was  tendered  during  that  period ;  and  a  ten- 
der of  title  under  that  provision  is  required 
to  be  made  to  S.  0.  Parks  of  Cody,  who  was  to 
be  authorized  by  the  plaintiffs  to  receive 
such  deed  or  deeds  and  make  payment  there- 
for within  30  days  of  the  tender. 

The  consideration  for  the  agreement  to  use 
diligence  In  securing  title  and  then  to  con- 
vey was  the  reciprocal  agreement  of  the 
plaintiffs  contained  In  the  same  paragraph  to 
pay  the  prescribed  sum  per  acre  upon  tender 
during  the  two-year  period  of  good  and  suffi- 
cient title.  The  consideration  for  such  agree- 
ment was  not  the  payment  of  the  sum  of 
$20,800  recited  in  the  beginning  of  the  para- 
graph, for  that  was  the  consideration  pass- 
ing to  the  plaintiffs  for  their  quitclaim  deed. 


tiffs  for  their  conveyance  back  to  the  com- 
pany, as  representing,  according  to  the  evi- 
dence, the  amount  which  had  been  charged 
against  them  on  the  books  of  the  company 
for  the  land.  We  find  nothing  in  the  evi- 
dence or  admitted  facts  to  substantiate  the 
statement  in  the  brief  of  plaintiffs  that  the 
contract  was  made  to  relieve  the  company 
from  its  covenant  of  warranty,  and  that  for 
such  release  defendants  agreed  to  acquire 
title  to  the  1,040  acres  and  convey  same  to 
plaintiffs.  On  the  contrary,  we  think  the 
reasonable  inference  from  the  evidence  and 
the  contract  Itself  is  that  the  plaintiffs  did 
not  care  to  rely  on  the  warranty  and  hold 
the  lands  with  the  Imperfect  titles,  dut  pre- 
ferred a  return  of  the  money  charged  against 
them  therefor,  and  thereafter  to  take  the 
lands  only  If  and  when  good  title  should  be 
acquired  and  conveyed  within  the  time  spec- 
ified In  the  contract  And  that  would  not, 
have  been  an  unreasonable  preference  in  any 
case  in  the  absence  of  some  Intended  special 
use  sufficient  to  justify  the  takinqprf  chanc- 
es of  title  being  perfected;  the  future  pros- 
pective value  of  the  land  for  oil  purposes  not 
being  then  apparent.  But  since  all  the  prop- 
erty and  assets  of  the  company  were  soon  to 
pass  into  private  hands,  leaving  no  ostensi- 
ble reason  for  the  continued  existence  of  the 
company,  It  seems  entirely  reasonable  for 
plaintiffs  to  have  preferred  a  return  of  the 
money  consideration. 

The  second  provision  requires  the  company, 
at  the  expiration  of  said  period  of  two  years, 
to  submit  to  E.  E.  Enterllne  and  E.  T.  Clark 
at  Sheridan,  Wyo.,  such  muniments  of  title 
as  It  or  its  agents  or  trustees  then  "possesv 
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es  or  possess"  to  lands  which  had  not  in  the 
meantime  been  conveyed  to  the  plaintiffs, 
who  shall  determine  what  muniments  of 
title  are  sufficient,  in  their  judgment,  to  war- 
rant a  conveyance  or  assignment  by  the  com- 
pany of  its  right  to  the  plaintiffs,  or  their 
receiving  the  same,  and 'designate  the  char- 
acter of  instrument  to  be  executed  to  pass 
the  ownership  in  the  lands  to  which  such 
muniments  pertain,  and  that  "for  all  such 
lands  or  muniments  of  title  so  conveyed  or 
assigned"  plaintiffs  shall  pay  said  sum  of  $14 
per  acre.  This  provision  seems  to  eliminate 
the  necessity  of  tender  of  a  deed  or  deeds  to 
Mr.  Parks  for  any  land  embraced  in  or  cov- 
ere"d  by  muniments  of  title  submitted  there- 
under at  the  expiration  of  said  two-year  peri- 
od. There  Is  a  slight  indication  by  the  words 
used  in  this  provision  that  there  may  have 
been  in  the  minds  of  the  parties  at  the  time 
a  thought  of  a  transfer  under  It  of  something 
less  than  a  complete  and  perfect  title;  but, 
if  so,  it  must  certainly  have  comprehended 
more  than  was  possessed  at  the  date  of  the 
contract, 

[1]  Now  this  contract  is  in  some  important 
respects  unlike  the  ordinary  contract  for  the 
sale  of  land,  where  there  is  an-  unqualified 
agreement  to  sell  and  buy  assuming  that  the 
vendor  has  or  will  be  able  to  convey  a  good 
and  sufficient*  title.  The  parties  to  this  con- 
tract all  understood  that  the  vendor  did  not 
have  a  perfect  title  and  might  not  acquire 
such  a  title  to  any  of  the  lands  within  the 
specified  time,  if  at  all;  and  the  plaintiffs 
knew  exactly  the  kind  of  right  and  title 
then  held.  And  since  the  plaintiffs  had  ob- 
jected to  that  title  as  Imperfect  or  insuffi- 
cient, and  required  by  the  contract  as  a 
condition  to  their  accepting  and  paying  for 
any  of  the  land,  first,  a  tender  of  good  and 
sufficient  title  within  two  years,  expressly 
without  a  guaranty  that  such  title  would  be 
secured  within  that  time,  or,  second,  a  sub- 
mission, at  the  expiration  of  said  period,  of 
muniments  of  title  to  parcels  not  previously 
conveyed,  then  in  the  possession  of  defend- 
ants, their  agents  or  trustees,  for  determina- 
tion by  certain  named  representatives  of  the 
parties  respectively,  as  to  whether  the  right 
to  lands  shown  thereby  shall  be  conveyed  or 
assigned  9f  accepted,  the  defendants  had  the 
right  to  assume  that,  if  they  had  no  further 
muniments  of  title  than  at  the  date  of  the 
contract,  they  would  not  be  accepted  nor  a 
deed  conveying  the  land  covered  thereby. 
And  they  were  not  required,  we  think,  at  or 
before  the  expiration  of  the  two-year  period, 
as  to  lands  for  which  they  possessed  only 
such  muniments  of  title  as  they  had  at  the 
date  of  the  contract,  to  either  tender  a  deed 
thereto  or  submit  such  muniments  of  title. 
That  this  was  also  the  understanding  of  the 
parties  may  be  inferred  from  the  fact  stated 
in  the  testimony  of  Mr.  Phelps  and  undisput- 
ed that  as  to  each  tender  of  a  deed  during 


the  two-year  period  a  very  clear  showing  of 
good  title  was  required,  supplemented,  if 
needed,  by  the  testimony  of  Mr.  Merrill  that 
Mr.  Parks  did  not  feel  capable  of  determin- 
ing whether  a  tendered  deed  was  good  and 
thought  some  one  should  be  appointed,  and 
that  Mr.  Walls  (an  attorney  of  Cody)  was 
suggested  "to  say  whether  it  was  a  good  and 
sufficient  deed."  This  testimony  of  Merrill 
was  given  when  asked  on  cross-examination 
what  his  instructions  were  in  reference  to 
muniments  of  title  before  the  money  of  plain- 
tiffs in  the  hands  of  Mr.  Parks  should  be 
paid,  the  witness  having  testified  that  Mr. 
Parks  had  been  instructed  to  pay  over  the 
money  if  there  was  a  sufficient  deed. 

[t]  This  contract  was  the  result  of  an  ar- 
rangement between  the  stockholders  of  the 
defendant  company  to  dispose  of  Its  prop- 
erty and  assets  by  distributing  the  same 
among  such  stockholders  according  to  their 
respective  interests,  and  was  a  part  of  th« 
process  adopted  to  accomplish  that  object. 
The  buying  of  certain  of  the  property  by 
particular  stockholders  or  by  one  of  them 
seems  to  have  been  but  a  means  to  that  end. 
And  this  tends  to  explain  the  care  exercised 
^by  the  plaintiffs  to  have  a  good  title  to  the 
lands  described  in  the  contract  if  they  were 
to  take  them,  instead  of  their  estimated 
value  In  money,  and  the  provision  of  the 
contract  for  the  conveyance  and  acceptance 
thereof  only  with  good  title  and  within  the 
limited  period  aforesaid.  Time-  was  clearly 
of  the  essence  of  the  contract.  Even  the 
right  of  possession  reserved  in  the  plaintiffs 
by  the  contract  and  quitclaim  deed  was  limit- 
ed thereunder  to  two  years;  possession,  as 
shown  by  the  evidence,  having  been  taken  un- 
der the  warranty  deed.  The  provisions  of 
the  contract  relating  to  these  lands  are  to  be 
construed  in  the  light  of  the  purpose  afore- 
said clearly  revealed  by  the  contract  Itself. 

Although  the  patent  to  the  parcel  now  in 
controversy  was  issued  at  Washington,  D. 
C,  on  May  7,  1014,  two  days  before  the  ex- 
piration of  the  two  years,  that  fact  was  not 
known  to  either  of  the  parties  until  at  least 
ten  days  after  the  expiration  of  said  period, 
when  the  defendant  Phelps  received  notice 
by  mail  from  the  Land  Office  where  the 
entry  had  been  made.  In  the  meantime,  Mr. 
Enterline,  representing  the  plaintiffs,  was  no- 
tified an  behalf  of  defendants  that  they  had 
no  further  muniments  of  title  than  at  the 
date  of  the  contract  for  land  not  already 
conveyed,  and  upon  receiving  that  informa- 
tion he  declared  that  he  should  consider  the 
contract  closed  and  would  write  his  clients, 
the  plaintiffs,  to  that  effect.  In  that  notice 
to  Mr.  Enterline  there  was  clearly  no  in- 
tentional misrepresentation  of  the  fact,  nor, 
as  we  think,  any  actual  misrepresentation, 
within  the  meaning  of  the  contract 

To  complete  the  title  held  at  the  date  of 
the  contract,  not  only  a  patent  from  the 
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United  States  was  necessary,  but  also  a  deed 
from  the  grantee  named  In  the  patent,  thongh 
provision  for  the  latter,  as  we  understand, 
had  been  made  through  a  power  of  attorney, 
presumably  in  the  possession  or  under  the 
control  of  the  defendants  at  the  date  of  the 
contract,  since,  as  admitted  by  the  pleadings, 
the  land  was  entered  at  the  Land  Office  in 
April,  1911.  But  the  execution  of  a  deed 
from  such  grantee  could  not  properly  be  re- 
quired or  expected  until  the  issuance  and 
delivery  of  patent,  or  at  least  until  the  par- 
ties knew  that  the  patent  had  been  issued; 
and  if  a  deed  had  been  executed  and  tendered 
or  submitted  under  this  contract,  without 
a  showing  or  knowledge  that  patent  had  Is- 
sued, and  a  deed  from  the  grantee  named 
therein  it  Is  quite  improbable  that  it  would 
have  been  accepted  or  regarded  as  a  com- 
pliance with  the  contract  requiring  payment 
of  the  agreed  price.  And  there  Is  nothing 
in  the  case  even  tending  to  show  that  the 
ignorance  or  want  of  knowledge  of  the  par- 
ties that  patent  had  Issued  was  Inexcusable. 

[3,4]  Thus  the  only  muniments  of.  title  to 
the  parcel  in  question  that  could  In  fact  or 
actually  have  been  tendered  or  submitted  on 
that  date  were  those  which  the  defendants 
held  at  the  date  of  the  contract:  and  there 
was  no  apparent  reason  for  submitting  those 
muniments  of  title  on  the  date  of  the  expira- 
tion of  the  two-year  period,  unless  accompan- 
ied by  other  muniments  acquired  after  the 
contract  was  made.  But  the  contention  of 
the  plaintiffs  as  to  this  particular  parcel  is 
that,  as  title  was  actually  obtained  by  de- 
fendants within  the  two-year  period,  they 
became  obligated  to  convey  the  same  to  the 
plaintiffs  for  the  stipulated  price.  That  is 
not,  however,  technically,  or  in  fact,  true.  A 
legal  or  fee-simple  title  was  not  then  acquir- 
ed by  defendants,  because  no  deed  to  either 
of  them  conveying  the  title  of  the  grantee 
named  in  the  patent  had  been  executed,  and 
the  defendants,  through  no  fault  on  their 
part,  were  without  knowledge  or  informa- 
tion of  the  fact  that  might  have  made  the 
execution  of  such  a  deed  proper.  Title  did 
actually  pass  to  Jed  L.  Washburn,  the  gran- 
tee named  in  the  patent,  on  the  date  that  it 
was  issued  and  recorded  in  the  proper  office 
at  Washington,  viz.,  May  7,  1914,  assum- 
ing that  it  was  recorded  on  the  date  that 
it  was  issued,  for  delivery  of  a  land  patent 
by  the  United  States  is  not  essential  to  the 
taking  effect  of  the  granting  clause  In  the 
instrument,  and  the  defendant  Phelps  or  the 
company  had  the  right  to  possession  of  the 
patent,  upon  complying  with  the  rules  of  the 
Land  Department  in  that  respect  United 
States  v.  Schurz,  102  U.  S.  397,  26  L.  Ed.  167. 
On  that  date,  however,  as  well  also  on  the 
date  of  the  expiration  of  the  two-year  period, 
the  defendants  did  not  have  actual  possession 
of  the  patent,  and  could  not  produce  it  in 
support  of  a  tender  of  title  by  deed  or  for 


submission  as  a  muniment  of  title;  and 
they  did  not  obtain  such  possession  of  it  un- 
til August  13,  1914.  According  to  the  notice 
received  by  Mr.  Phelps  from  the  Land  Office, 
proper  evidence  of  ownership  was  required 
as  a.  condition  to  the  delivery  of  the  patent. 

While  in  a  broad  sense,  taking  into  consid- 
eration the  fact  of  the  issuance  of  the  patent 
not  known  to  either  of  the  parties  at  the 
time,  the  tender  of  a  deed  during  the  last 
three  days  of  the  two-year  period  properly 
conveying  Washburn's  title  to  the  plaintiffs 
might  have  been  a  tender  of  good  and  suffi- 
cient title,  the  defendants  were  not  then  in  a 
position  to  make  such  tender  with  muniments 
of  title  confirming  its  sufficiency,  as  con- 
templated by  the  contract  and  as  required  in 
the  case  of  tender  of  title  to  other  parcels,  to 
require  acceptance  and  payment  by  the  plain- 
tiffs. And  we  think  It  plain  that  the  de- 
fendants were  not  at  fault  in  failing  to  make 
a  tender  as  to  the  parcel  In  question.  Indeed, 
this  action  does  not  seem  to  be  predicated 
upon  a  wrongful  failure  to  tender  title  un- 
der the  first  provision  of  the  contract  for 
transferring  title,  but  only  upon  the  alleged 
refusal  of  the  defendants  to  submit  muni- 
ments of  title  at  the  expiration  of  the  two- 
year  period.  For  there  is  no  averment  in  the 
petition  to  the  effect  that  the  defendants 
wrongfully  failed  or  refused  to  tender  title 
within  the  time  prescribed  therefor. 

[5]  We  think  there  can  be  no  doubt  that 
the  provision  of  the  contract  requiring  the 
defendant  company  to  submit  to  Mr.  Enter- 
line  and  Mr.  Clark,  at  the  expiration  of  two 
years  from  the  date  of  the  contract,  such 
muniments  of  title  as  It  or  its  agents  or 
trustees  "then  possesses  or  possess,"  has  ref- 
erence to  muniments  possessed  at  the  expira- 
tion of  said  period,  that  Is  to  say,  on  May  9, 
1914,  as  distinguished  from  muniments  pos- 
sessed after  but  not  on  or  before  that  date; 
and  also,  we  think,  to  muniments  "so  possess- 
ed as  to  be  capable  of  being  submitted  in 
some  proper  way  at  the  time  .specified.  The 
word  "possess"  or  "possesses,"  as  used  in 
that  provision  of  the  contract,  must  be  con- 
sidered and  construed  In  connection  with 
what  was  required  to  be  done,  and  in  view 
of  the  circumstances  aforesaid  under  which 
the  contract  was  made,  and  the  evident  pur- 
pose thereof.  The  word  seems  to  be  used  in 
this  contract,  not  only  In  the  sense  of  or  as 
Implying  ownership,  or  the  right  to  posses- 
sion or  control,  but  equally  in  the  sense  of 
custody  or  actual  as  distinguished  from 
merely  constructive  possession.  "Muniments 
of  title"  is  said  to  be  a  general  expression 
for  all  means  of  evidence,  by  which  title  to 
real  property  may  be  defended.  28  Cyc.  1779. 
Or  as  generally  defined  it  refers  to  title  deeds 
and  other  documents  relating  to  the  title  to 
land.  That  which  is  required  to  be  submit- 
ted at  the  expiration  of  said  period  is  there- 
fore documentary  evidence  of  title. 
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The  defendant  company  did  not,  however, 
at  the  time  stated,  possess  the  patent,  ex- 
cept perhaps  constructively,  and  of  that  it 
had  no  knowledge,  nor  was  it  In  the  posses- 
sion of  an  agent  or  trustee  of  the  company. 
Constructive  possession  merely  without 
knowledge  of  the  fact  or  facts  creating  it, 
due  diligence  having  been  used  to  obtain 
title,  is  not,  we  think,  what  was  intended  or 
contemplated.  And  it  may  be  doubtful  if 
mere  knowledge  that  it  had  been  issued, 
communicated  to  the  arbiters,  without  abili- 
ty then  to  submit  it,  would  have  required 
them  to  consider  it,  or  the  plaintiffs  to  ac- 
cept and  pay  for  the  land. 

So  that  without  fraud,  collusion,  or  fault 
on  the  part  of  the  company  or  any  agent  or 
trustee,  it  could  not  submit  the  patent  for 
the  consideration  and  determination  provid- 
ed for,  at  the  time  specified.  It  did  all  that 
it  was  then  able  to  do.  Promptly  at  the 
expiration  of  the  period  aforesaid  notice  was 
given  to  Mr.  Clark  and  by  the  latter  to  Mr. 
Enterline  that  the  defendants  had  no  further 
muniments  of  title  to  land  covered  by  the 
contract  provisions  aforesaid  not  already 
conveyed.  And  upon  that,  the  contract  was 
verbally  declared  closed.  This,  we  think, 
amounted  to  a  rejection  of  muniments  held 
at  the  date  of  the  contract  as  insufficient 
and  relieved  the  defendants  from  the  duty  of 
presenting  them. 

No  provision  was  made  in  the  contract  for 
any  further  examination  of  titles;  but  the 
plaintiffs  bound  themselves  as  to  land  for 
which  muniments  were  to  be  submitted  at 
the  expiration  of  the  period  aforesaid  only 
to  pay  for  lands  or  muniments  of  title  con- 
veyed or  assigned  under  the  determination 
provided  for  upon  muniments  so  submitted. 
If  the  defendants  had  been  negligent  or  at 
fault  in  failing  to  learn  of  the  patent,  or  had 
fraudulently  concealed  a  fact  known  to  them, 
a  different"  question  might,  perhaps,  be  pre- 
sented. But  within  the  meaning  of  the  con- 
tract, as  we  think  it  must  be  construed,  they 
complied  with  the  provisions  of  the  contract 
as  to  this  land  for  submitting  muniments  of 
title  at  the  expiration  of  the  period  of  two 
years.  Had  they  thereafter  proposed  to  sub- 
mit the  patent  after  learning  of  its  issuance 
and  receiving  it,  or  other  muniments  acquir- 
ed or  received  after  the  expiration  of  the 
two-year  period,  plaintiffs  might  or  might 
not  have  accepted  the  same,  but  without  obli- 
gation to  do  so.  And  there  would  be  lacking 
a  determination  of  the  arbiters  named  in  the 
contract  as  to  the  sufficiency  of  such  muni- 
ments and  the  character  of  instrument  for 
assignment  or  conveyance,  provided  for  as  a 
condition  to  the  obligation  of  plaintiffs  to 
pay  the  specified  price.  Church  v.  Shanklin, 
95  Cal.  620.  30  Pac.  789,  17  I*  R.  A.  207; 
Farm  Land  Mort  Co.  v.  Wilde,  41  Okl.  45, 
136  Pac  1078 ;  Bank  v.  Clay  (Okl.)  177  Pac. 
115;  Simmons  V.  Zimmerman,  144  CaL  264, 


79  Pac  452,  1  Ann.  Cas.  850;  Good  wine  v. 
Kelley,  33  Ind.  App.  57,  70  N.  E.  832;  Hud- 
son v.  Buck,  7  Eng.  L.  Rep.  Chan.  Div.  1877- 
1878,  683;  Averett  v.  Lipscombe,  76  Va.  404; 
Warvelle  on  Vendors  (2d  Ed.)  §§  300-302. 

Church  v.  Shanklin,  supra,  was  an  action 
to  foreclose  a  mortgage  to  secure  notes  made 
payable  by  defendants  to  plaintiff  "whenever 
he  perfects  the  title  to"  certain  described 
lots  "to  the  satisfaction  of  Church  &  Cary, 
attorneys."  It  was  conceded  that  there  was 
a  defect  in  the  title  when  the  notes  were  exe- 
cuted requiring  action  by  the  plaintiff  to 
cure;  and  It  was  not  shown  that  the  disap- 
proval of  the  title  by  the  attorneys  named 
was  through  any  fraudulent  or  improper 
motive.  It  was  held  that,  as  the  parties  had 
made  the  attorneys  the  umpires  between 
them,  if  the  latter  exercised  their  best  judg- 
ment in  good  faith,  their  conclusion  was  final 
and  binding,  and  not  subject  to  the  revisory 
power  of  the  courts  without  doing  violence 
to  the  plain  words  of  the  contract.  This 
upon  the  principle  upheld  in  many  cases  and 
stated  in  Butler  v.  Tucker,  24  Wend.  (N.  Y.) 
447, 449,  as  follows: 

"But  when  parties  fix  on  an  umpire  and  agree 
to  abide  by  his  decision,  neither  of  them,  with- 
out consent  of  the  other,  can  withdraw  the  ques- 
tion of  performance  from  the  common  arbiter 
for  the  purpose  of  referring  it  to  the  decision 
of  a  jury." 

In  Bank  v.  Clay,  supra,  it  appeared  that 
a  contract  for  the  sale  of  an  oil  and  gas 
lease  stipulated  that  the  vendor  should  fur- 
nish to  the  plaintiffs  a  complete  abstract  of 
title  to  the  land  to  be  submitted  to  a  certain 
named  attorney  for  the  vendees,  and  that  the 
lease  should  take  effect  and  the  mutual  obli- 
gations of  the  parties  accrue  only  in  case 
such  attorney  should  approve  the  title.  The 
abstract  was  furnished,  and  upon  examina- 
tion by  the  attorney  named  he  disapproved 
the  title.  Suit  was  thereupon  brought  by  the 
vendees  to  recover  a  sum  of  money  which  had 
been  deposited  by  them  as  "earnest  money" 
to  secure  their  faithful  performance  of  the 
contract  The  plaintiffs  were  allowed  to  re- 
cover, and  the  following  rule  was  stated: 

"A  vendee  cannot  be  compelled  to  accept  a 
title  which  is  in  fact  perfect,  but  which  his 
attorney  in  good  faith  refuses  to  approve  where 
his  contract  requires  the  title  to  be  perfected  Ho 
the  satisfaction  of  such  attorney." 

In  the  English  case  above  cited,  Hudson 
v.  Buck,  the  contract  provided  for  approval 
of  title  by  the  solicitor  of  Buck,  the  vendee. 
And  it  was  held  that,  said  solicitor  having 
disapproved  the  title,  the  vendor  could  not 
enforce  specific  performance,  in  the  absence 
of  mala  fides  or  unreasonableness  on  the 
part  of  the  purchaser  or  his  solicitor.  Dis- 
cussing the  question,  the  court  said: 

"What,  then,  does  the  law  imply  in  the  sale 
of  a  leasehold  property?  It  implies  that  the 
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vendor  shall  make  a  good  title  to  the  property. 
Is  that  the  same  thing  as  a  stipulation  that  the 
contract  shall  be  subject  to  the  approval  of  the 
title  by  the  purchaser's  solicitor?  It  appears  to 
me  that  it  is  not.  Observe  the  difference  be- 
tween the  results  in  the  two  cases.  In  the  one 
case  the  approval  or  disapproval  of  the  person 
specified,  is,  in  my  opinion,  in  the  absence  of  bad 
faith  or  unreasonable  conduct,  conclusive  as  to 
the  goodness  of  the  title  shown.  In  the  other 
case  the  goodness  of  the  title  may  be  a  matter 
for  the  decision  of  the  court.  *  *  •  It  ap- 
pears to  me  that  it  is  not  unreasonable  to  sup- 
pose that  the  purchaser  Should  desire  to  preclude 
the  possibility  of  such  a  protracted  litigation, 
and  that  he  should  intend  to  stipulate  that  the 
opinion  of  a  particular  person,  his  own  solicitor, 
should  be  conclusive  as  to  the  sufficiency  of  the 
title  deduced,  and  that,  in  the  absence  of  com- 
pliance with  that  condition,  the  contract  should 
not  be  capable  of  being  enforced." 

Thus  upon  the  theory  that  the  contract 
requires  the  defendants  to  convey  the  land 
In  controversy  to  the  plaintiffs,  the  requisite 
mutuality  of  obligation  and  remedy  to  jus- 
tify a  decree  for  specific  performance  would 
be  lacking,  under  either  provision  of  the 
contract  relating  thereto.  In  Frank  v. 
Stratford-Handcock,  13  Wyo.  37,  77  Pac. 
134,  67  L.  R.  A.  571,  110  Am.  St.  Rep.  983, 
after  stating  that  several  so-called  excep- 
tions to  the  general  rule  that  as  a  prerequi- 
site to  specific  performance  there  must  exist 
both  mutuality  of  obligation  and  remedy  had 
become  established  In  modern  equity  prac- 
tice, this  court  said: 

.  "Where  a  contract  is  intended  to  bind  both 
parties,  or  where  it  is  of  such  form  or  nature 
that  it  contains  mutual  executory  provisions — 
that  is  to  say,  where  both  parties  have,  bound 
themselves  or  intended  to  bind  themselves  by  re- 
ciprocal obligations— then  no  doubt  the  doctrine 
as  to  the  requirement  of  mutuality  applies;  and 
in  such  a  case,  if  for  any  reason  one  of  the 
parties  is  not  bound,  he  cannot  compel  perform- 
ance by  the  other." 

[6]  And  In  our  opinion  that  principle 
would  apply  to  the  contract  In  this  case  if 
It  is  to  be  construed  as  obligating  the  de- 
fendants to  convey  this  land  upon  the  facts 
aforesaid.  We  do  not,  however,  understand 
the  obligation  of  defendants  to  convey  land 
to  which  title  shall  be  obtained  .within  two 
years  to  be  as  broad  as  plaintiffs  contend. 
The  agreement  in  that  respect  does  not  stand 
alone,  but  is  qualified  by  the  provisions  for 
tendering  title  within  said  period  and  sub- 
mitting at  the  expiration  thereof  muniments 
of  title  then  possessed,  for  examination  as 
to  whether  the  title  is  good  and  sufficient  in 
case  of  a  tender,  or  the  determination  pro- 
vided for  upon  the  submission  of  muniments 
of  title  as  to  whether  they  are  sufficient  to 
warrant  conveyance  or  acceptance.  So  that 
the  defendants  would  not  become  obligated 
to  convey  any  particular  parcel  of  the  land 
described  unless  title  thereto  was  obtained, 
and  they  were  also  in  a  position,  acting  dil- 


igently and  in  good  faith,  to  tender  good  and 
sufficient  title  within  said  two-year  period, 
or,  at  the  expiration  of  said  period,  could 
produce  and  submit  muniments  of  title  that 
might  be  declared  sufficient  to  warrant  con- 
veyance under  the  provision  of  the  contract, 
for  a  determination  as  to  that  matter. 

And  without  an  obligation  to  convey  there 
would  be  no  ground  for  specific  performance. 
Certainly  the  agreement  to  use  all  due  dil- 
igence to  obtain  title  within  the  period 
named,  standing  alone,  .would  not  furnish  a 
basis  for  specific  performance.  Parker  v. 
Sargent,  201  111.  App.  574.  In  the  case  cited 
It  was  held  that  an  agreement  of  a  defendant 
to  use  his  "best  endeavors  to  convey"  .prop- 
erty to  the  complainant  Is  not  an  agreement 
to  convey.  But  here  it  is  alleged  that  due 
diligence  was  used  to  obtain  title. 

[7]  For  the  above  reasons,  the  judgment 
denying  specific  performance  must  be  affirm- 
ed. But  there  Is  a  further  ground  upon 
which  we  would  feel  constrained  also  to  af- 
firm the  judgment,  and  that  is  the  laches 
of  the  plaintiffs  in  asserting  their  alleged 
right,  in  view  of  the  changed  conditions  af- 
fecting the  value  of  the  land  and  the  rights 
and  interest  of  the  parties. 

[I]  A  decree  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  does 
not  go  as  a  matter  of  course,  but  Is  granted 
or  withheld  according  as  equity  and  justice 
seem  to  demand  in  view  of  ally  the  circum- 
stances of  the  case.  McCabe  v.  Matthews, 
155  U.  S.  550,  15  Sup.  Ct.  190,  39  L.  Ed. 
253.  And  courts  of  equity  Will  not  decree 
specific  performance  when  to  do  so  would 
be  plainly  inequitable  and  unjust  Pomeroy 
v.  Fullerton,  131  Mo.  581,  33  S.  W.  173. 
In  Holgate  v.  Eaton,,  116  U.  S.  33,  at 
page  40,  6  Sup.  Ct.  224,  at  page  228  (29 
L.  Ed.  538),  It  Is  said  by  Mr.  Justice  Miller 
that  the  following  language  of  Mr.  Justice 
Story  In  Taylor  v.  Longworth,  14  Pet.  172, 
174,  10  L.  Ed.  405,  has  become  a  legal  max- 
im In  this  class  of  cases,  viz. : 

"In  the  first  place,  *  *  *  there  is  no  doubt 
that  time  may  be  of  the  essence  of  a  contract 
for  the  saJe  of  property.  It  may  be  made  so 
by  the  express  stipulation  of  the  parties,  or  it 
may  arise  by  implication  from  the  very  nature 
of  the  property,  or  the  avowed  objects  of  the 
seller  or  purchaser.  And  even  when  time  is 
not,  thus,  either  expressly  or  impliedly,  of  the 
essence  of  the  contract,  if  the  party  seeking  a 
specific  performance  has  been  guilty  of  gross 
laches,  or  has  been  inexcusably  negligent  in  per- 
forming the  contract  on  his  part;  or  if  there 
has  in  the  intermediate  period  been  a  material 
change  of  circumstances,  affecting  the  rights, 
interests,  or  obligation  of  the  parties— in  all 
such  cases  courts  of  equity  will  refuse  to  decree 
any  specific  performance,  upon  the  plain  grouud 
that  it  would  be  inequitable  and  unjust" 

In  Pickering  v.  Pickering,  38  N.  H.  400. 
the  court  said,  stating  a  well-settled  prin- 
ciple : 
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"Relief  by  specific  performance  Is  matter  not 
of  absolute  right  in  the  party,  but  of  sound, 
reasonable  discretion  in  the  court,  and  the  grant- 
ing of  such  relief  must  always  •  *  *  be  en- 
tirely equitable.  The  court  will  never  compel 
specific  performance,'  where,  looking  at  all  the 
circumstances  on  both  sides,  it  is  apparent  that 
injustice  would  or  might  probably  be  done  there- 
by." 

In  such  cases  a  court  of  equity  will  not 
allow  of  a  delay  which  would  enable  a  party 
to  take  advantage  of  the  turn  of  the  market, 
and  have  the  contract  performed,  only  in 
case  it  suits  his  interest  And  in  Drees  v. 
Waldron,  212  Fed.  83,  128  CCA.  609,  it 
is  said: 

"The  existence  of  laches  is  primarily  deter- 
mined not  by  lapse  of  time  but  by  considerations 
of  justice." 

In  Patterson  v.  Hewitt,  195  U.  8.  309,  26 
Sup.  Ct  35,  49  L.  Ed.  214,  the  court,  by 
Mr.  Justice  Brown,  speaking  for  the  court, 
states  the  rule  applicable  under  circumstanc- 
es such  as  are  found  in  this  case  as  follows: 

"The  defense  of  laches,  which  prompted  the 
dismissal  of  the  bill  in  this  case,  has  so  often 
been  made  the  subject  of  discussion  in  this  court 
that  a  citation  of  cases  is  quite  unnecessary. 
■Some  degree  of  diligence  in  bringing  suit  is  re- 
quired under  all  systems  of  jurisprudence.  In 
actions  at  law,  the  question  of  diligence  is  de- 
termined by  the  words  of  the  statute.  If  an 
action  be  brought  the  day  before  the  statutory 
time  expires,  it  will  be  sustained ;  if  a  day  after, 
it  will  be  defeated.  In  suits  in  equity  the  ques- 
tion is  determined  by  the  circumstances  of  each 
particular  case.  The  statute  of  limitations  con- 
sorts with  the  rigid  principles  of  the  common 
law,  but  is  ill  adapted  to  the  flexible  remedies 
of  a  court  of  equity.  The  statute  frequently 
works  great  practical  injustice— the  doctrine  of 
laches,  never.  True,  lapse  of  time  is  one  of  the 
chief  ingredients,  but  there  are  others  of  almost 
equal  importance.  Change  in  the  value  of  the 
property  between  the  time  the  cause  of  action 
arose  and  the  time  when  the  bill  was  filed; 
complainant's  knowledge  or  ignorance  of  the 
facts  constituting  the  cause  of  action,  as  well  as 
his  diligence  in  availing  himself  of  the  means  of 
knowledge  within  his  control— are  all  material  to 
be  considered  upon  the  question  whether  the 
suit  was  brought  without  unreasonable  delay." 

In  an  opinion  by  the  same  learned  justice, 
in  a  case  Involving  mining  property,  where 
there  had  been  a  great  increase  in  value,  it 
is  said: 

"Under  such  circumtsances,  where  property 
has  been  developed  by  the  *  *  *  energy  and 
at  the  expense  of  the  defendants,  courts  will 
look  with  disfavor  upon  the  claims  of  those  who 
have  lain  idle  while  awaiting  the  results  of  this 
development,  and  will  require,  not  only  clear 
proof  of  fraud,  but  prompt  assertion  of  plain- 
tiff's rights."  Johnston  v.  Standard  Min.  Co., 
148  U.  S.  300,  13  Sup.  Ct.  585,  37  L.  Ed.  480. 

And  we  quote  the  following  from  the  case 
of  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 


587,  23  L.  Ed.  828,  referring  to  the  fluctuating 
value  of  oil  wells: 

"Property  worth  thousands  to-day  is  worth 
nothing  to-morrow;  and  that  which  to-day 
would  sell  for  a  thousand  dollars  at  its  fair  val- 
ue may,  by  the  natural  changes  of  a  week,  or 
the  energy  and  courage  of  desperate  enterprise, 
in  the  same  time  be  made  to  yield  that  much 
every  day.  The  injustice,  therefore,  is  obvious, 
of  permitting  one  holding  the  right  to  assert  an 
ownership  in  such  property  to  voluntarily  await 
the  event,  and  then  decide,  when  the  danger 
which  is  over  has  been  at  the  risk  of  another, 
to  come  in  and  share  the  profit." 

And  see  Anderson  v.  Luther  Min.  Co., 
70  Minn.  23,  72  N.  W.  820. 

In  Patterson  v.  Hewitt,  supra,  it  was  fur- 
ther said: 

"Indeed,  in  some  cases  the  diligence  required 
is  measured  by  months  rather  than  by  years. " 

So  in  the  case  of  In  re  Casey  (D.  C)  196 
Fed.  322,  the  court  said: 

"Laches  is  measured  sometimes  by  years  and 
sometimes  by  days,  depending  on  the  nature  of 
the  case  and  the  circumstances." 

In  this  case  the  land  involved  was  of  com- 
paratively small  value  when  the  contract  was 
made,  but  at  or  about  the  time  of  the  ex- 
piration of  the  two-year  period  a  possible 
or  prospective  increase  in  value  became  ap- 
parent through  the  discovery  of  oil  upon 
other  lands,  and  it  appears  that  the  plain- 
tiffs were  approached  by  representatives  of 
the  Ohio  Oil  Company,  .who  proposed  a  lease 
to  them  for  drilling  upon  the  land;  but  the 
plain  tiff  8  declined  to  lease  it  on  the  ground 
that  they  did  not  have  title  to  it,  showing 
this  contract  disclosing  the  extent  of  their 
Interest  They  learned  of  the  issuance  of 
the  patent  some  time  thereafter,  but  just 
when  does  not  appear,  though,  as  we  have 
stated  above,  probably  between  the  early 
part  of  June  and  some  time  in  August,  1914, 
and  then  through  Mr.  Enterline  made  some 
demand  upon  the  defendants— probably  for 
a  conveyance,  since  the  answer  alleges  that 
no  demand  for  a  conveyance  was  made  un- 
til August  28,  1914. 

After  such  demand,  it  appears  that  the 
plaintiffs  entered  into  some  arrangement 
with  another  party  to  whom  they  assumed 
to  give  possession  of  the  land,  presumably 
for  the  purpose  of  exploring  for  oil;  for  it 
is  shown  that  some  oil  well  casing  was  plac- 
ed on  the  land.  On  September  21st,  the 
Ohio  Oil  Company  also  placed  some  casing 
on  the  land;  and  the  petition  alleges,  with- 
out stating  the  time,  that  said  company,  al- 
though warned  not  to  enter  into  possession  of 
the  ground,  did  actually  by  force  enter  there- 
on and  exclude  the  plaintiffs  therefrom,  and 
commenced  drilling  thereon.  They  succeed- 
ed in  drilling  a  producing  oil  well  in  October 
of  the  same  year.  This  suit  was  brought 
by  the  filing  of  the  original  petition  on  Feb- 
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ruary  18,  1©15,  praying,  In  addition  to  spe- 
cific performance  as  against  the  principal  de- 
fendants, a  showing  and.  accounting  by  the 
Ohio  Oil  Company  of  the  oil  and  other  sub- 
stances taken  from  the  land,  a  judgment 
a  gainst  said  company  therefor,  and  the  ap- 
pointment of  a  receiver,  if  found  necessary, 
pending  the  litigation. 

Thus,  with  knowledge  of  the  facts,  the 
plaintiffs  waited  before  asserting  their  right 
here  claimed  until  the  value  of  the  land  for 
oil  purposes  had  been  demonstrated  by  the 
defendant  Phelps  through  his  lease  to  said 
operating  company,  allowing  their  decision 
to  insist  upon  what  they  now  claim  as  their 
right  to  depend  upon  the  success  or  failure 
of  the  drilling  operations  carried  on  at  the 
expense  of  others.  We  think  that  a  very 
prompt  assertion  of  their  alleged  right  was 
necessary  to  justify  the  exercise  of  equity 
jurisdiction  for  the  enforcement  thereof. 
With  respect  to  the  time  intervening  before 
suit  was  brought,  as  affecting  the  question 
of  laches,  it  is  apparent  that  the  situation 
would  not  be  materially  different  if  there 
had  been  a  much  longer  delay.  The  changed 
conditions  causing  the  increase  in  value  had 
already  occurred,  and  while  the  plaintiffs  re- 
mained inactive  so  far  as  this  record  dis- 
closes. 

The  defendants  strongly  insist  upon  an- 
other ground  as  a  complete  defense  to  the 
action,  In  addition  to  the  matters  above  con- 
sidered, viz.,  the  failure  of  the  plaintiffs  to 
execute  the  bond  provided  for  in  the  con- 
tract. And  the  point  Is  discussed  at  some 
length  In  the  briefs,  especially  with  reference 
to  whether  the  defendants  waived  the  bond 
by  tendering  title  to  and  conveying  other 
parcels  of  land,  or  are  estopped  from  claim- 
ing any  right  under  the  provision  for  the 
bond  and  a  noncompliance  therewith.  While 
we  are  not  convinced  that  there  was  a 
waiver  of  the  bond  as  to  the  parcel  of  land 
in  controversy  here,  or  that  the  doctrine  of 
estoppel  applies,  we  think  it  unnecessary  to 
decide  those  questions  or  any  other  question 
relating  to  the  effect  of  the  provision  for  the 
bond  or  the  failure  of  the  plaintiffs  to  com- 
ply .with  it 

The  judgment  Is  affirmed. 

BEARD,  C.  J.,  and  BLYDENBURGH,  J., 
concur. 


(66  Colo.  188) 
SHERMAN  v.  GREELEY  BUILDING  & 
LOAN  ASS'N.    (No.  9142.) 

(Supreme  Court  of  Colorado.    June  2,  1910.) 

1.  Taxation  <S=0G&— Tax  Sale— Excessive 
Amount— Charge  of  Penalty. 

Tax  sale  on  which  was  based  deed  under 
which  defendant  claimed  the  land  in  suit  held 


not  invalid  in  that  the  land  was  stricken  off 
for  more  than  was  due  thereon  in  taxes  and 
in  interest,  despite  the  fact  that  the  tax  sale 
certificate  showed  a  charge  of  60  cents  in  the 
column  headed  "Amount  of  Penalties  and  Costs 
Paid,"  the  county  treasurer  being  entitled  to 
such  amount  for  issuing  the  certificate  of  pur- 
chase, and  the  sum.  not  being  mentioned  or  cal- 
culated elsewhere  in  the  certificate. 

2.  Taxation  «=>788(5)— Pbesumption— Offi- 
cial Action— Notice  of  Tax  Sale. 

There  is  a  presumption  that  the  mailing, 
publishing,  and  posting  of  notice  of  tax  sale 
were  regularly  done. 

3.  Taxation  <S=>670  —  Tax  Sale  —  Offxb  bt 
County  Tbrasubeb  to  Receive  Bid. 

Mailing,  publishing,  and  posting  of  notice  of 
tax  sale,  presumed  to  have  been  regularly 
done,  and  reading  of  the  notice  by  the  county 
treasurer  at  the  sale,  was  equivalent  to  offer 
to  receive  any  proper  bid,  Including  one  upon 
less  than  the  whole  amount  of  any  tract  of  land, 
or  town  lot,  or  parcel  subject  to  sale;  it  not 
being  necessary  for  the  treasurer  to  Inquire 
expressly  if  any  one  present  desired  to  bid  on  a 
less  amount  of  any  parcel  than  the  whole. 

4.  Taxation  €=>671— Sale  fob  Taxes— Sale 
of  Lots  as  Entibety— Statutes. 

Under  Rev.  St.  1908,  |g  5718,  5720,  where 
at  a  tax  sale  only  one  bid  was  received,  made 
for  the  whole  of  three  town  lots  assessed  and 
offered  for  sale  as  one  parcel,  and  no  one  offer- 
ed to  lake  less  than  the  whole  of  the  property, 
the  county  treasurer  was  not  only  warranted 
in  selling,  but  also  required  to  sell  the  lots  as 
an  entirety  to  the  bidder  for  all  three. 

5.  Taxation  <8=>676— Sale  fob  Taxes— Rate 
of  Interest.  • 

Where  no  one  offered  to  take  lots  offered  by 
the  county  treasurer  on  sale  for  taxes  at  less 
than  the  maximum  rate  of  interest,  the  county 
treasurer  was  bound  as  well  as  authorised  to 
sell  the  lots  to  the  bidder  who  offered  to  take 
them  at  the  maximum  rate. 

6.  Appeal  and  Ebrob  «=>  1 73 (2) — Questions 
Reviewable— Waiveb. 

.  Where,  in  suit  involving  title  to  lots  sold  to 
defendant  for  taxes,  plaintiff  in  the  trial  court 
in  no  manner  raised  the  question  of  proof  of 
defendant's  possession  of  the  premises,  the 
question  is  deemed  to  have  been  waived,  and 
cannot  be  raised  by  plaintiff  on  review  on  de- 
fendant's writ  of  error. 


Ex- 


7.  Taxation  «=>784— Sale  fob  Ti 

TINOUISHMENT  OF  LlEN. 

Valid  tax  deed  covering  certain  tqwn  lots 
extinguished  the  lien  of  a  prior  fust  deed 
thereon. 

Error  to  District  Court,  Weld  County; 
Neil  F.  Graham,  Judge. 

Action  by  the  Greeley  Building  &  Loan 
Association  against  Clarence  E.  Sherman. 
To  review  Judgment  for  plaintiff,  defendant 
brings  error.  Reversed,  with  directions  to 
enter  decree  for  defendant 


«ft=»Kor  other  cases  see  tame  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Mann  ft  Mann,  of  Greeley,  for  plaintiff  In 
error. 

John  F.  Mall,  of  Denver,  for  defendant  In 
error. 

ALLEN,  J.  This  Is  an  action  which  origi- 
nated as  one  in  ejectment  by  the  Greeley 
Building  &  Loan  Association,  hereinafter 
designated  as  the  plaintiff,  against  Clarence 
E.  Sherman,  defendant,  to  recover  the  posses- 
sion of  lots  1,  2,  and  3  in  block  5,  Mountain 
View,  an  addition  to  the  city  of  Greeley, 
Weld  county,  Colo.  The  defendant  filed  a 
cross-complaint,  alleging  that  he  Is  the  owner 
in  fee  simple  and  In  the  possession  of  the 
above-described  real  estate,  and  praying  that 
the  title  thereto  may  be  quieted  in  him.  At 
the  trial  the  plaintiff  dismissed  its  complaint 
In  ejectment,  and  the  cause  was  tried  as  a 
suit  brought  by  defendant  to  quiet  title. 

The  plaintiff  in  its  answer  to  the  defend- 
ant's cross-complaint  alleged,  in  substance, 
that  it  is  the  owner  of  a  certain  deed  of 
trust ;  that  the  trust  deed  is  a  valid  and  sub- 
sisting Hen  upon  the  lots  Involved  in  this 
suit;  that  the  defendant  claims  title  to  the 
property  by  and  through  a  certain  tax  deed ; 
and  that  such  tax  deed  is  void. 

The  trial  court  found  the  Issues  for  the 
plaintiff,  and  the  facts  to  be  in  accord  with 
the  above-mentioned  allegations  of  the  plain- 
tiff's answer.  The  defendant's  tax  deed  was 
adjudged  to  be  void.  The  defendant  brings 
the  cause  here  for  review,  an  the  main  ques- 
tion presented  for  our  determination  Is  the 
validity  of  the  above-mentiond  tax  deed, 
upon  5yhlcb  the  defendant  bases  his  title. 

[1]  One  of  the  contentions  of  the  plaintiff, 
to  establish  the  alleged  invalidity  of  the  tax 
deed,. is  that  at  the  tax  sale  upon  which  the 
deed  Is  based  the  land  was  "stricken  off  for 
more  tban  was  due  thereon  in  taxes  and  in- 
terest." The  evidence  does  not  support  this 
contention.  As  said  in  37  Cyc.  1339: 

"It  will  not  be  lightly  assumed  that  the  sale 
was  made  for  an  excessive  amount;  on  the 
contrary,  this  must  be  clearly  Bhown." 

The  record  fairly  shows  that  the  lots  were 
sold  for  the  amount  which  was  actually  due. 
The  plaintiffs  contention  to  the  contrary  is 
based,  principally  it  seems,  upon  the  fact  that 
the  tax  sale  certificate  contains  the  figure 
"50"  (meaning  cents)  in  the  column  headed 
"Amount  of  Penalties  and  Costs  Paid."  The 
plaintiff  asserts  that  the  "penalty"  could  not 
be  50  cents.  However,  the  county  treasurer 
was  entitled  to  50  cents  for  issuing  the  certifi- 
cate of  purchase,  and,  since  this  sum  is  not 
mentioned  or  Included  elsewhere  In  the  cer- 
tificate, it  is  reasonable  to  infer  that  it  was 
placed  under  the  above-mentioned  heading, 
and  that  the  50  cents  referred  to  was  the  cost 
of  Issuing  the  certificate. 

It  is  also  contended  by  the  plaintiff  that 
the  defendant's  tax  deed  is  void  because 
"the  property  was  never  offered  by  the  treas- 


urer to  any  one  who  would  take  a  less 
amount  than  the  whole  thereof." 

[2, 3]  The  evidence  shows  that,  at  the  tax 
sale  at  which  the  property  in  controversy 
was  sold,  the  county  treasurer,  before  re- 
ceiving any  bids  or  offering  any  lands  for 
sale,  read  the  notice  of  tax  sale.  The  notice 
was  in  the  form  prescribed  by  section  5706, 
R.  S.  1908,  and  stated,  among  other  things, 
that  the  county  treasurer  would  "offer  for 
sale  at  public  sale  •  •  *  on  the  9th 
day  of  December,  A.  D.  1911,  *  •  •  so 
much  of  the  following  described  real  estate 
•  •  •  as  shall  be  necessary  to  pay  the 
tax  herein  below  set  down.  Interest  and  pen- 
alties, to  wit."  Then  follows  the  list  of 
lands  to  be  sold.  No  objection  was  made  to 
the  form  of  the  notice,  nor  to  any  other  mat- 
ter relating  thereto,  and  it  must  be  assumed, 
therefore,  that  the  notice  sufficiently  states, 
as  required  by  the  statute,  that  "so  much  of 
each  tract  of  land,  or  town  lots"  described  in 
the  list  "as  may  be  necessary  for  that  pur- 
pose" will  be  sold  for  taxes,  Interest,  and 
charges,  etc.  The  mailing,  publishing,  and 
posting  of  the  notice  of  tax  sale,  which  Is 
presumed  to  have  been  regularly  done,  and 
the  reading  of  the  notice  by  the  treasurer  at 
the  sale,  was  equivalent  to  an  offer  to  receive 
any  proper  bid.  Including  one  upon  less  than 
the  whole  amount  of -any  tract  of  land  or 
town  lot,  or  parcel,  subject  to  tax  sale,  and 
it  was  not  necessary  for  the  county  treasurer, 
in  order  to  conduct  the  tax  sale  legally,  ex- 
pressly to  Inquire  if  any  one  present  de- 
sired to,  or  would,  take  or  bid  upon  a  less 
amount  of  any  parcel  than  the  whole  thereof. 

[4]  At  the  tax  sale  In  question  only  one 
bid  was  received  or  made;  the  same  being 
for  the  whole  of  the  three  town  lots  In  con- 
troversy which  had  been  assessed  and  were 
offered  for  sale  as  one  parcel.  No  one  of- 
fered to  take  less  than  the  whole  of  the 
property.  Under  these  circumstances,  the 
statutes  relating  to  tax  sales  not  only  war- 
ranted, but  also  required,  that  the  county 
treasurer  sell  the  real  estate  in  question  to 
the  bidder  above  mentioned,  or  to  the  person 
offering  to  take  the  whole  of  the  tract  when 
no  one  offered  to  take  a  lesser  quantity. 
The  statutes  clearly  contemplate  that  ordi- 
narily and  usually  a  tax  sale  shall  be  made 
of  the  whole  of  any  tract  or  parcel  rather 
than  a  portion  of  the  same.  Under  section 
2314,  G.  L  1877,  repealed  in  1902,  it  was,  in 
effect,  provided  that  the  sale  should  be  made 
to  "the  person  who  offers  to  pay  the  amount 
due  on  any  parcel  for  the  smallest  portion  of 
the  same."  Under  the  statute  now  In  force, 
section  5720,  R  S.  1908,  enacted  in  1902,  the 
provision  above  quoted  is  omitted,  and  the 
county  treasurer  Is  directed  to  sell  the  land 
to  the  person  offering  to  pay  the  taxes,  etc., 
"and  who  shall  further  offer  to  accept  any 
lower  rate  or  rates  of  Interest,"  etc.  The 
form  of  the  tax  deed  prescribed  by  the  old 
and  repealed  statute  (section  2332,  G.  L.  1877)r 
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recited  tbat  the  property  sold  "was  the  least 
quantity  bid  for,"  while  the  form  of  tux  deed 
prescribed  by  the  statute  now  in  effect  (sec- 
tion 5729.  R.  S.  1908),  omits  any  such  recital, 
but,  instead  thereof,  recites  that  the  rate  of 
interest  offered  by  the  purchaser  was  "the 
lowest  rate  of  interest  at  which  any  person 
offered  to  pay  the  said  taxes,  interest  and 
costs,"  etc.  Section  5713,  R.  S.  1908,  author- 
izes the  sale  of  the  whole  of  any  tract,  since 
It  provides  tbat  a  tax  sale  may  be  continued 
"until  each  parcel  shall  be  sold,  or  so  much 
of  each  parcel  as  shall  be  sufficient,"  etc. 
Reference  could  be  made  to  other  clauses 
found  in  the  statutes,  to  the  same  effect. 

Counsel  for  the  plaintiff  call  attention  to 
a  clause  found  in  section  5720,  R.  S.  1908,  to 
the  effect  that  the  land  "shall  be  sold  as  an 
entirety  to  the  person  offering  to  accept  the 
lowest  rate  or  rates  of  Interest"  However; 
neither  this  language  nor  any  other  language 
in  the  section  prohibits  the  sale  of  the  land 
"as  an  entirety"  if  no  such  lower  rate  of 
Interest  Is  offered,  or  if  only  a  bid  at  the  max- 
imum rate  of  interest  is  received  from  one 
offering  to  take  the  whole  of  the  tract. 

In  view  of  the  language  and  provisions  of 
the  statutes  now  in  force,  above  cited,  and  of 
the  circumstances  attending  the  tax  sale  in 
question,  as  above  noted,  the  defendant's 
tax  deed  is  not  Invalid  upon  the  ground  here 
urged  by  the  plaintiff  and  above  considered. 

15]  It  is  further  contended  that  the  tax 
deed  is  void  because  the  land  "was  struck 
off  to  the  bidder  at  the  maximum  rate  of  in- 
terest." The  fact  on  which  this  contention  is 
based  does  not,  under  the  circumstances 
which  attended  the  tax  sale,  invalidate  the 
sale  or  the  deed  thereafter  issued.  No  one 
offered  to  take  the  property  at  a  lower  rate 
of  interest,  and  therefore  the  county  treas- 
urer was  bound,  as  well  as  authorized,  to  sell 
the  lots  to  the  bidder  who  offered  to  take  the 
property  at  the  maximum  rate  of  interest. 

[6]  The  plaintiff,  for  the  first  time  upon 
this  review  raises  the  question  of  proof  of 
the  defendant's  possession  of  the  premises  in 
controversy.  This  question  was  not  In  any 
manner  raised  in  the  trial  court,  and  under 
the  principles  announced  in  Relender  v. 
Rlggs,  20  Colo.  App.  423,  428,  79  Pac.  328,  is 
deemed  to  have  been  waived. 

[7]  The  defendant's  tax  deed  is  valid  on  Its 
face,  and,  for  the  reasons- hereinbefore  stat- 
ed, the  plaintiff's  various  contentions  to  the 
effect  that  the  deed  Is  void  cannot  be  sus- 
tained. We  hold  that  the  tax  deed  is  valid, 
and  find  that  it  was  Issued  long  after  the  ex- 
ecution of  the  plaintiff's  trust  deed.  The  tax 
deed,  tieing  valid,  extinguished  the  lien  of  the 
trust  deed.  Wells  v.  Brown,  23  Colo.  App. 
190,  128  Pac.  869  ;  37  Cyc  1476.  The  trial 
court  therefore  erred  in  holding  the  tax  deed 
to  be  void  and  in  finding  that  the  deed  of 


INDUSTRIAL  COMMISSION  v.  JOHNSON 
(181  P.) 

trust  Is 


977 


a  valid  and  subsisting  lien  on  the 
premises. 

The  judgment  is  reversed,  with  directions 
to  enter  a  decree  quieting  title  to  the  lots  in 
controversy  in  the  defendant. 

Reversed. 

GARRIGUES,  O.  J.,  and  BAILEY,  J.,  con- 
cur. 


(68  Colo.  292) 

INDUSTRIAL  COMMISSION  OF  STATE 
OF  COLORADO  et  al.  v.  JOHNSON. 
(No.  9389.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

Masteb  and  Sebvant  <9=>417(7)— Wobkmjcn's 
Compensation  —  Findings  by  Commis- 
sions—Conclusiveness. 
Findings  of  fact  by  the  Industrial  Commis- 
sion in  a  workmen's  compensation  proceeding, 
having  competent  testimony  to  support  them, 
are  conclusive. 

Scott,  J.,  dissenting. 
En  Banc 

Error  to  District  Court,  City  and  County 
of  Denver. 

Workmen's  compensation  proceedings  by 
Guy  M.  Johnson  against  the  Electrical  Supply 
&  Construction  Company,  employer,  and  the 
London  Guarantee  &  Accident  Company, 
insurance  carrier.  Finding  of  the  Indus- 
trial Commission  being  adverse  to  claimant, 
he  instituted  suit  in  the  district  court,  which 
rendered  judgment  in  his  favor,  and  the 
Commission,  employer,  and  insurance  carrier 
bring  error.  Reversed  and  remanded,  with 
instructions. 

Leslie  E.  Hubbard,  Atty.  Gen.,  John  L. 
Schweigert,  Asst.  Atty.  Gen.,  and  Walter  E. 
Schwed,  William  E.  Hutton,  and  Bruce 
McCay,  all  of  Denver,  for  plaintiffs  in  error. 

Charles  F.  Morris,  of  Denver,  for  defend- 
ant in  error. 

BAILEY,  J.  The  Industrial  Commission  of 
Colorado,  hereinafter  called  the  commission, 
seeks  to  have  reviewed  on  writ  of  error  a 
judgment  of  the  district  court  in  favor  of 
defendant  In  error  Guy  M.  Johnson,  herein- 
after called  the  claimant,  by  which  he  was 
awarded  compensation  at  the  rate  of  eight 
dollars  per  week  so  long  as  disabled,  or  until 
he  had  received  the  maximum  amount  of 
$2,080.00,  provided  for  in  such  cases. 

The  claimant,  while  in  the  scope  of  his  em- 
ployment was  injured  in  May,  1916,  and  at 
a  hearing  before  the  commission  on  Decem- 
ber 20, 1916,  It  was-  found  that  he  was  neither 
totally  nor  permanently  disabled,  and  was 
allowed  six  weeks  compensation,  in  addition 
to  that  which  he  had  already  been  paid,  for 
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temporary  disability.  On  January  23,  1017, 
having  made  no  application  for  a  rehearing, 
the  claimant  filed  a  complaint  in  the  district 
court  for  a  review  of  the  findings  of  the  com- 
mission. The  commission  filed  its  answer 
thereto,  and  the  other  defendants,  plaintiffs 
In  error  here,  interposed  a  general  demurrer 
and  also  an  answer  to  the  merits.  The  de- 
murrer was  overruled  and  after  a  full  hear- 
ing the  cause  was  remanded  to  the  commis- 
sion. An  additional  hearing  was  had  begin- 
ning on  July  11,  1917,  which  was  continued 
from  time  to  time  to  allow  claimant  to  re- 
ceive further  medical  attention.  His  trouble 
consisted  of  an  injury  to  his  left  foot,  which 
he  contended  was  permanent,  but  which 
physicians  testified  would  yield  to  treatment. 

A  final  hearing  was  had  on  October  9, 1917, 
at  which  time  three  physicians  testified  as 
to  the  claimant's  physical  condition.  One 
physician,  a  specialist,  testified  that  a  minor 
operation,  Involving  no  risk,  would  greatly 
benefit  him.  The  others  testified  that  the 
disability  then  present  amounted  to  approx- 
imately twenty-five  per  cent,  of  total  disa- 
bility of  his  left  foot  at  the  aukle,  and  all 
agree  that  his  condition  would  Improve  with 
proper  treatment.  The  insurance  company 
then  offered  to  provide  claimant  with  one 
month's  treatment,  Involving  the  minor  op- 
eration above  mentioned,  free  of  cost  to  him. 
The  commission  ordered  this  treatment  and 
directed  that  compensation  should  cease  until 
such  time  as  Johnson  had  undergone  such 
operation,  to  which  he  refused  to  submit,  and 
thereupon  and  on  October  20,  1917,  the  com- 
mission entered  its  findings  and  award  by 
which  claimant  was  found  to  have  sustained 
a  twenty-five  per  cent  total  disability  of  the 
use  of  his  left  foot  at  the  ankle,  and  that  he 
was  then  able  to  work.  The  amount  fixed 
by  law  to  be  paid  for  such  disability  having 
been  already  exceeded,  no  further  compensa- 
tion was  awarded. 

The  claimant,  without  applying  for  a  re- 
bearing,  filed  a  motion  in  the  same  suit  pre- 
viously filed  by  him  in  the  district  court, 
to  reopen  the  case,  and  to  require  the  return 
of  the  files  of  the  commission  to  the  district 
court.  This  motion  was  sustained  and 
claimant  was  permitted  to  file  a  supplemental 
or  amended  complaint.  To  this  a  demurrer 
was  Interposed,  which  was  overruled.  The 
Insurance  company  then  answered,  and  by 
stipulation  the  answer  of  the  commission  to 
the  original  petition  was  allowed  to  stand 
as  Its  answer  to  the  amended  complaint. 

On  February  26,  1918,  a  hearing  was  had 
upon  the  Issues  as  made.  No  further  evi- 
dence was  taken,  but  the  court  found  that  the 
order  entered  by  the  commission  was  not 
supported  by  its  findings*  of  fact  and  entered 
judgment  as  hereinabove  stated. 


It  is  urged  that  the  district  court  had  no 
jurisdiction  to  enter  any  order  in  the  cause, 
because  the  proper  procedure  was  not  fol- 
lowed In  taking  the  case  before  It,  and  that. 
In  any  event,  the  award  is  in  conflict  with 
the  findings  of  fact  of  the  commission.  The 
claimant  contends  that  the  circumstances  of 
this  case  made  the  procedure  adopted  by  him 
necessary,  as  the  only  way  open  to  bring  the 
case  before  the  district  court  It  is  not  nec- 
essary to  determine  this  case  upon  a  question 
of  procedure,  as  It  conclusively  appears  from 
the  record  that  in  entering  the  award  the 
district  court  absolutely  ignored  and  refused 
to  recognize  the  findings  of  fact  of  the  com- 
mission, and  reached  a  conclusion  and  ren- 
dered judgment  contrary  to  and  plainly 
inconsistent  with  such  findings. 

After  an  exhaustive  hearing,  continued 
•from  time  to  time  in  order  to  give  the  claim- 
ant every  opportunity  to  substantiate  his 
claim,  the  commission  found  that  he  had 
sustained  an  injury  to  his  left  foot  which 
resulted  in  permanent  disability  of  that 
member  amounting  to  twenty-five  per  cent, 
of  the  total  loss  of  the  foot  at  the  ankle,  and 
further  found  that  in  other  respects  he  was 
at  that  time  able  to  do  ordinary  work.  There 
is  ample  competent  testimony  to  support  and 
uphold  these  findings.  In  fact,  the  evidence 
as  to  the  physical  condition  of  the  claimant 
is  practically  uncontradicted,  and  no  other 
findings  could  be  logically  adduced  or  result 
from  the  testimony. 

This  court,  in  .Passim"  v.  Industrial  Com  • 
mission  et  al.,  171  Pac.  369,  in  discussing 
the  effect  of  findings  of  fact  by  the  commis- 
sion, at  page  370,  said: 

"This  court  may  consider  only  the  legal  ques- 
tion of  whether  there  is  evidence  to  support  the 
findings,  and  not  whether  the  commission  has 
misconstrued  its  probative  effect  The  award 
is  conclusive  upon  all  matters  of  fact  properly 
in  dispute  before  the  commission,  where  sap- 
ported  by  evidence,  or  reasonable  inference  to 
be  drawn  therefrom." 

And  further,  on  page  371,  it  is  said : 

"The  purpose  of  the  act  is  to  confine  the  set- 
tlement of  compensation  cases  to  the  commis- 
sion itself,  so  far  as  is  consistent  with  justice." 

As  there  is  manifestly  nothing  in  the  record 
to  justify  the  setting  aside  of  the  findings  of 
the  commission  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  remand- 
ed with  instructions  to  the  trial  court  to 
approve,  and  accept  the  findings  of  the  In- 
dustrial Commissions  and  enter  judgment 
accordingly. 

Judgment  reversed  and  cause  remanded, 
with  instructions. 

SCOTT,  J„  dissents. 
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HENRYLYN  IRR,  DIST.  et  aL  t.  THOMAS. 
(No.  9530.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

1.  Mandamus  «=>187(4)  —  Review  Ques- 
tions Not  Raised  —  Statotoby  Construc- 
tion—Adoption bt  Pabties. 

Where  both  parties  assumed  that  Rev.  St 
i908,  §  3457,  as  amended,  required  irrigation 
district  directors  to  certify  certain  amounts  to 
the  county  commissioners  for  purposes  of  a  tax 
levy,  the  Supreme  Court  in  denying  relief  by 
mandamus  on  writ  of  error  against  directors, 
will  assume  that  such  statutory  construction 
was  correct. 

2.  Waters  and  Wateb  Courses  <g=231— Ir- 
rigation Districts—  Assessment— Special 
Tax. 

Tax  to  pay  irrigation  bond  coupons  is  a 
special  tax. 

3.  Mandamus  «=>14(1)  —  Demand  —  Neces- 
sity. 

Right  of  irrigation  bondholder  to  have  ir- 
rigation district  directors  certify  amount  neces- 
sary to  pay  his  coupons  to  county  commission- 
ers so  that  they  can  levy  tax  is  personal  in  na- 
ture, necessitating  demand  upon,  and  refusal 
of,  directors,  before  mandamus  can  be  main- 
tained. 

Department  1. 

Error  to  District  Court,  Weld  County; 
Nell  F.  Graham,  Judge. 

Mandamus  by  Theodore  H.  Thomas  against 
the  Henrylyn  Irrigation  District,  P.  A.  Hens- 
ley,  J.  R.  Scott,  and  J.  S.  Williams.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Reversed. 

See,  also,  173  Pac.  541 ;  181  Pac.  980. 

In  this  case  the  defendant  In  error  brought 
mandamus  against  the  plaintiffs  in  error  to 
compel  them  to  certify  to  the  board  of  county 
commissioners  of  Weld  county  the  amount 
necessary  to  pay  certain  interest  coupons  on 
the  outstanding  bonds  of  the  irrigation  dis- 
trict, which  coupons  were  then  held  and 
owned  by  defendant  In  error.  The  parties 
are  hereinafter  designated  as  in  the  court  be- 
low. 

It  was  stipulated  that  the  plaintiff  should 
procure  the  alternative  writ  and  the  defend- 
ants plead  or  demur  thereto  within  ten  days. 
The  writ  was  issued  October  11,  1918.  It  ap- 
pears therefrom  that  In  September,  1916,  the 
defendant  district  Issued  and  sold  198  of  its 
coupon  bonds,  of  the  face  value  of  $5,000 
each,  attached  to  each  of  which  were  22  in- 
terest coupons,  each  for  the  sum  of  $15,  288 
of  which  coupons  the  plaintiff  holds  and 
owns ;  that  some  of  these  coupons  were  due 
and  payable  June  1st  and  December  1st  of 
each  of  the  following  years,  1913,  1914,  1915, 
1916,  1917,  and  1918;  that  these  coupons  had 
been  presented  to  the  county  treasurer  of  Weld 
county  (ex  officio  treasurer  of  the  defend- 
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ant  district),  and  not  paid  for  lack  of  funds ; 
that  the  board  of  directors  of  defendant  dis- 
trict had  failed  and  refused  to  determine  the 
amount  of  money  required  to  pay  these  cou- 
pons and  certify  the  same  to  the  board  of 
county  commissioners;  and  that  the  defend- 
ants Hensley,  Scott  and  Williams  constituted 
the  board  of  directors  of  the  defendant  dis- 
trict. A  demurrer  was  filed  to  this  writ  on 
the  grounds:  First,  that  the  writ  did  not  state 
facts  sufficient  to  constitute  an  action  In  man- 
damus against  the  defendants;  second,  that 
it  did  not  show  any  demand  by  petitioners 
for  the  performance  of  any  duty  imposed 
upon  them  by  law,  or  any  refusal  by  them  to 
perform ;  third,  that  the  board  of  county 
commissioners  of  Weld  county  were  neces- 
sary parties;  fourth,  that  the  writ  was  am- 
biguous and  uncertain.  This  demurrer  was 
overruled,  and  the  defendants  elected  to 
stand  thereon.  The  alternative  writ  was 
made  perpetual  and  final,  and  from  that  or- 
der and  the  judgment  following,  the  defend- 
ants prosecute  this  writ  of  error. 

A  supersedeas  was  heretofore  issued  here- 
in upon  the  ground  upon  which  this  judgment 
Is  now  reversed.  A  reversal  was  not,  at  that 
time,  ordered  for  the  reason  that  the  rules 
of  this  court,  as  they  then-  stood,  made  no 
provision  therefor.  They  have  since  been 
so  amended.  Time  for  reply  brief  having 
been  waived  herein,  this  case  is  now  consid- 
ered by  us  in  connection  with  No.  9567,  181 
Pac.  980. 

John  R.  Smith,  of  Denver,  for  plaintiffs  In 
error. 

Rush  &  Cllne  and  Theodore  H.  Thomas,  all 
of  Denver,  for  defendant  In  error. 

BURKE,  J.  (after  stating  the  facts  as 
above).  The  irrigation  law  of  the  state  of 
Colorado  provides:  That  these  Interest  cou- 
pons shall  be  paid  by  revenue  derived  from 
an  annual  assessment  on  the  real  property  of 
the  district;  that  it  shall  be  the  duty  of  the 
board  of  directors,  on  or  before  September. 
1st  of  each  year,  to  determine  the  amount  of 
money  required  to  meet  the  maintenance, 
operating  and  current  expenses  for  the  en- 
suing year,  and  to  certify  to  the  county  com- 
missioners of  the  county  In  which  the  office  of 
the  said  district  is  located  said  amount,  and, 
further,  that  it  shall  be  the  duty  of  the  coun- 
ty commissioners,  immediately  upon  receipt 
of  such  certificate,  to  fix  the  rate  necessary 
to  provide  the  amount  of  money  required  to 
pay  the  interest  and  principal  of  the  bonds  of 
said  district  as  the  same  shall  become  due. 
It  is  admitted  that  the  board  of  directors  of 
the  defendant  district  have  not  made  this 
certificate  to  the  board  of  county  commission- 
ers, and  that  no  formal  demand  has  been 
made  upon  them  to  so  certify.  The  question 
here  to  be  determined  is  the  necessity  for 
such  a  demand. 
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It  will  be  observed  that  section  8457,  Re- 
vised Statutes  1908  (amended  by  chapter  101, 
p.  384,  Laws  1913,  chapter  105,  p.  302,  Laws 
1915,  and  chapter  83,  §  8,  p.  302,  Laws  1917), 
fixes  upon  the  board  of  directors  of  an  irriga- 
tion district  the  duty  of  certifying  "the 
amount  of  money  required  to  meet  the  main- 
tenance, operating  and  current  expenses  for 
the  ensuing  year,"  but  says  nothing  about 
any .  certificate  of  the  amount  necessary  "to 
pay  the  interest  and  principal  of  the  bonds 
of  said  district," 

Section  3459  (amended  by  chapter  83,  |  10, 
p.  305,  Laws  1917)  makes  it  the  duty  of  the 
board  of  county  commissioners,  "upon  the  re- 
ceipt of  the  certificates  of  the  board  of  direc- 
tors *  *  •  to  fix  the  rate  of  levy  necessary  to 
provide  said  amount  of  money,  and  to  fix- the 
rate  necessary  to  provide  the  amount  of  mon- 
ey required  to  pay  the  Interest  and  principal 
of  the  bonds  of  said  district." 

[1]  It  is  assumed  by  both  sides  in  the  pres- 
ent case  that  it  was  the  duty  of  the  board  of 
directors  of  the  district  to  include  in  its  cer- 
tificate "the  amount  of  money  required  to  pay 
the  interest  and  principal  of  the  bonds  of 
said  district."  For  the  purpose  of  the  de- 
termination of  this  cause  we  therefore  make 
the  same  assumption,  and  express  no  opinion 
thereon. 

[2, 3]  If  relators  in  an  action  in  mandamus 
have  a  private  interest,  peculiar  to  them- 
selves, in  the  act  or  duty  the  performance  of 
which  is  demanded,  demand  and  refusal 
would  be  an  essential  condition  precedent  to 
the  relief  sought,  but  the  weight  of  authority 
Is  that  where  a  duty  is  enjoined  by  law 
which  is  strictly  public  in  its  nature,  and  con- 
cerns one  individual  no  more  than  another, 
no  formal  demand  or  refusal  is  necessary. 
Rizer  v.  People,  18  Colo.  App.  40-47,  69  Pac. 
315;  People  ex  rel.  v.  Rio  Grande  Co.,  7 
Colo.  App.  229,  42  Pac.  1032 ;  Grand  County 
v.  People,  16  Colo.  App.  215,  64  Pac.  675. 

The  tax  which  plaintiff  seeks  to  have  lev- 
led  by  the  board  of  county  commissioners  Is, 
under  our  irrigation  law,  a  special  tax.  In- 
terstate Tr.  Co.  v.  M.  V.  Irr.  Dlst,  No.  9153, 
181  Pac.  123,  decided  by  this  court  April  7, 
1919  (not  yet  officially  reported). 

Plaintiff's  action  to  compel  the  issuance  of 
this  certificate  to  support  the  levy  is  an  ac- 
tion for  his  personal  benefit,  the  relief  sought 
is  personal,  and  the  duty  of  the  defendants 
to  make  the  certificate  can  by  no  construction 
be  held  to  be  a  duty  "enjoined  by  law  which 
Is  strictly  public  in  its  nature  and  concerns 
one  individual  no  more  than  another."  Prior 
demand  and  refusal  are  therefore  essential. 

Counsel  for  defendant  in  error  assert  In 
their  brief  that  there  has  been  demand  and 
refusal  In  this,  that  hi  1914  the  plaintiff 
brought  an  action  in  the  district  court  of  the 
city  and  county  of  Denver  against  defend- 
ants, and  recovered  judgment  therein  on 


these  identical  interest  coupons.  That  case 
was  brought  here  for  review  and  reversed: 
this  court  saying  that  petitioner's  remedy  lies 
hi  mandamus,  and  not  for  money  Judgment 
on  the  interest  coupons.  Henrylyn  Irr.  Dlst 
v.  Thomas,  173  Pac  541. 

If  this  were  equivalent  to  an  allegation  in 
the  writ  that  there  had  been  demand  and  re- 
fusal, and  that  It  consisted  of  the  bringing 
of  said  action  in  the  city  and  county  of  Den- 
ver, and  such  judgment  and  reversal,  it  would 
be  a  sufficient  answer  to  say  that  that  was  in 
no  respect  a  demand  upon  the  district  for  the 
required  certification,  but  was  a  demand  upon 
the  district  for  the  payment  of  the  Interest 
coupons,  a  demand  with  which  the  defendant 
district  had  no  power  to  comply. 

As  no  demand  was  made  by  plaintiff  prior 
to  the  bringing  of  this  action,  and  as  such  de- 
mand was  an  essential  precedent  thereto,  the 
judgment  must  be  reversed.  In  view  of  our 
opinion  this  day  filed  In  Henrylyn  Irr.  Dlst 
et  al.  v.  Thomas,  No.  9567,  181  Pac.  080.  we 
deem  It  unnecessary  to  consider  the  other 
questions  raised  herein. 

Judgment  reversed. 

GARRIGUES,  C.  J„  and  TELLER,  J,  con- 
cur. 


(•6  Colo.  900) 

HENRYLYN  IRR.  DIST.  et  al.  v.  THOMAS. 
(No.  9567.) 

(Supreme  Court  of  Colorado.    June  2,  1919.) 

JL  Mandamus  <@=>149— Tax  Levy— Ibbiga- 
tion  Bonds— Parties. 
Mandamus  by  irrigation  bondholder  to  com- 
pel district  commissioners  to  certify  amount 
necessary  to  pay  his  coupons  to  district  direc- 
tors so  that  tax  may  be  levied  is  not  precluded 
because  plaintiff  owns  only  portion  of  out- 
standing bonds  and  coupons. 

2.  Mandamus  <§=>187(4)  —  Review  —  Ques- 
tions Presented— Construction  op  Stat- 
ute Adopted  by  Parties. 
Where  both  parties  assumed  that  Rev.  St 
1908,  §  3457,  as  amended,  required  irrigation 
district  directors  to  certify  certain  amounts  to 
county  commissioners  for  purposes  of  a  tax  levy, 
the  Supreme  Court,  in  denying  relief  by  manda- 
mus on  writ  of  error  against  directors,  will 
assume  that  such  statutory  construction  was 
correct 

Department  1. 

Error  to  District  Court,  Weld  County; 
George  H.  Bradfield,  Judge. 

Mandamus  by  Theodore  H.  Thomas  against 
the  Henrylyn  Irrigation  District  F.  A.  Hen- 
sley,  J.  R.  Scott  and  J.  W.  Baldwin.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

See,  also,  173  Pac  54L 
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The  facts  In  this  case  are  substantially 
those  set  forth  In  Henrylyn  Irr.  Dist  et  al. 
v.  Thomas,  No.  9530,  181  Pac  979,  this  day 
reversed  by  this  court,  except  that  In  No.  9630 
the  levy  sought  was  for  the  payment  of  in- 
terest coupons,  In  tills  case  It  Is  also  for  the 
payment  of  bonds;  In  No.  9530  no  demand 
had  been  made  upon  the  board  of  directors 
of  the  district  to  make  the  required  certifi- 
cate to  the  board  of  county  commissioners, 
for  which  failure  the  Judgment  was  reversed ; 
in  this  case  the  demand  and  refusal  are  ad- 
mitted. The  parties  are  hereinafter  designat- 
ed as  in  the  court  below. 

The  alternative  writ  was  issued  January 
27,  1919.  February  24th  following  a  demur- 
rer thereto  was  overruled,  and  the  defend- 
ants filed  their  election  to  stand  thereon. 
The  case  was  set  for  trial  March  22,  1919, 
hearing  was  had,  evidence  taken,  and  the  al- 
ternative writ,  .commanding  defendants  to 
make  the  required  certificate,  was  made  per- 
petual and  final.  From  that  order,  arid  the 
judgment  following,  the  defendants  prose- 
cute this  writ  of  error.  The  cause  comes  to 
this  Court  upon  the  record,  defendants'  mo- 
tion for  a  supersedeas,  and  briefs  support- 
ing and  opposing  said  motion. 

John  R.  Smith,  of  Denver,  for  plaintiffs  In 
error. 

Theodore  H.  Thomas,  of  Denver,  pro  se. 

BURKE,  J.  (after  stating  the  facts  as 
above).  There  are  assigned  five  alleged  er- 
rors of  the  trial  court  They  may  all  be 
briefly  disposed  of  under  the  single  conten- 
tion that  this  plaintiff,  holding  only  a  frac- 
tion of  the  outstanding  bonds  and  coupons, 
is  not 'entitled  to  compel  the  board  of  direc- 
tors of  the  district  to  certify,  and  the  board 
of  county  commissioners  to  levy,  for  their 
payment  only.  The  answer  Is  that  the  law 
fixes  the  duty  upon  the  board  of  directors  of 
the  district  to  "determine  the  amount  of  mon- 
ey required,"  and  upon  the  board  of  county 
commissioners  to  "fix  the  rate  necessary  to 
provide  the  amount  of  money  required." 
This  plaintiff  has  no  concern  with  those 
bonds  and  coupons  not  owned  by  him,  and 
relief  cannot  be  denied  him  because  he  owns 
but  a  fraction.  It  is  enough  that  he  seeks 
relief  as  to  that  portion  of  the  bonds  and 
coupons  which  he  owns.  He  is  required  to 
go  no  further ;  and  the  objection  is  one  which 
defendants  cannot  make.  City  of  Galena  v. 
Amy,  5  Wall.  705,  18  L.  Ed.  560. 

When  the  alternative  writ  is  made  peremp- 
tory the  board  must  proceed,  at  least,  as  to 
the  amount  necessary  to  pay  the  bonds  and 
coupons  of  the  plaintiff. 

It  is  suggested  in  the  briefs,  but  not  dis- 
closed by  the  record,  that  some  plan  of  settle- 
ment has  been  entered  into  between  the  irriga- 
tion district  and  the  holders  of  the  remaining 


bonds  and  coupons  outstanding,  whereby  prac- 
tically the  entire  Indebtedness  of  the  district, 
aside  from  that  held  by  the  plaintiff,  has 
been  adjusted.  For  aught  we  know  It  may 
be  that  no  amount  of  money  is  now  required 
to  take  care  of  bonds  and  coupons  not  held 
by  the  plaintiff,  or  the  amount  required,  if 
any,  may  be  much  less  than  the  face  thereof, 
with  Interest  The  writ  requires  certification 
as  to  plaintiffs  bonds  and  coupons.  It  does 
not  limit  It  thereto.  If  the  action  of  the 
board  of  directors  of  the  Irrigation  district, 
in  response  to  the  judgment  herein,  Is  such 
as  to  prejudice  the  holders  of  any  other  out- 
standing bonds  and  coupons,  it  is  for  them 
to  complain. 

[2]  It  should  be  observed  that  the  same  as- 
sumption Is  made  by  both  sides  In  the  in- 
stant case  with  respect  to  the  provisions  of 
sections  3457  and  3459,  Revised  Statutes  of 
Colorado  1908  (original  or  amended),  and  the 
duty  of  the  board  of  directors  of  the  irriga- 
tion district  to  certify  "the  amount  of  money 
required  to  pay  the  interest  and  principal  of 
the  bonds  of  said  district"  as  was  made  in 
No.  9530,  supra.  For  the  same  reason  we  ac- 
cept It  as  correct  and  express  no  opinion 
thereon.  The  supersedeas  Is  denied,  and  the 
judgment  is  affirmed. 

GARRIGDES,  C.  J.,  and  TELLER,  J.,  con- 
cur. 


(56  Mont.  237) 
GREEN  v.  WIEDERHOLD.    (No.  4162.) 

(Supreme  Court  of  Montana.    July  3,  1919.) 

1.  Judgment  <8=>142,  143(3)  —  Default— Va- 
cation. 

Where  personal  service  is  had,  the  default- 
ing defendant  may  excuse  his  default  by  show- 
ing that  It  was  taken  through  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect  while,  if 
service  is  had  by  publication,  or  its  equiva- 
lent, the  defaulting  party  may  show  that  he 
did  not  have  notice  of  the  impending  action  in 
time  to  defend. 

2.  Judgment  <g=>159— Default— Vacation- 
Affidavit. 

Where  defendant,  a  nonresident,  had  actual 
notice  of  a  suit  against  him  begun  by  attach- 
ment of  his  property  in  Montana,  held,  that  an 
order  vacating  his  default  was  improper;  the 
affidavit,  which  merely  alleged  that  counsel 
whom  defendant  had  engaged  through  his  son 
did  not  appear,  and  that  defendant  was  unable, 
by  reason  of  his  health,  to  protect  his  interest 
not  showing  the  default  was  taken  through 
mistake,  inadvertence,  or  excusable  neglect 

3.  Judgment  *=»153(5)— Default— Vacation 
— After  Execution. 

A  default  judgment  cannot  be  vacated  where, 
upon  judgment  rendered  and  entered,  execution 
was  issued  against  the  property  attached,  and 
returned  by  the  sheriff  showing  complete  satis- 
faction of  judgment. 
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Appeal  from  District  Court,  Chouteau 
County ;  John  W.  Tattan,  Judge. 

Action  by  William  H.  Green  against  John 
A.  WIederhold.  From  an  order  setting  aside 
a  default  judgment,  plaintiff  appeals.  Order 
reversed. 

C.  A.  Spauldlng,  of  Helena,  for  appellant. 

COOPER,  J.  Appeal  from  an  order  setting 
aside  a  default  judgment  On  May  2,  191(3, 
comlaint  was  filed,  summons  Issued,  and  an 
attachment  levied  upon  property  of  the  de- 
fendant In  Chouteau  county,  Mont  On  July 
14th  of  the  same  year  alias  summons  was 
issued,  and  published,  and  on  August  7,  1916, 
said  alias  summons,  together  with  a  copy  of 
the  complaint,  was  delivered  personally  to 
the  defendant  in  the  county  of  Henry,  state 
of  Illinios,  by  a  person  named  Lowry.  On 
October  13,  1916,  a  default  judgment  was  en- 
tered In  favor  of  plaintiff  and  against  de- 
fendant In  the  sum  of  $836.48,  execution  is- 
sued thereon,  delivered  to  the  sheriff,  and  the 
Judgment  fully  satisfied  out  of  the  property 
attached.  On  April  27,  1917,  Messrs.  Strana- 
han  &  Stranahan,  attorneys  at  law  residing 
at  Ft  Benton,  presented  to  the  court  a  mo- 
tion to  set  aside  the  default,  an  answer  on 
the  merits,  and  an  affidavit  of  defendant 
sworn  to  before  a  notary  public  of  the  state 
of  Illinois  in  support  of  an  application  to 
have  the  case  reopened.  The  material  parts 
of  the  affidavit  so  filed  are  as  follows:  That 
defendant  received  a  copy  of  the  complaint 
and  summons  at  the  hands  of  one  Lowry  on 
or  about  August  7,  1916,  and  "immediately 
forwarded  the  same  to  the  attorney"  retained 
by  the  son  of  defendant  "to  represent  and 
look  after  affiant's  interest  in  said  action"; 
that  said  attorney  was  by  affiant  admonished 
"to  be  diligent  and  active  In  affiant's  behalf; 
that  affiant  "at  other  times  during  said 
summer  months  wrote  to  said  attorney  and 
.  urged  him  to  diligent  and  effective  action  in 
his  behalf,  and  sent  him  facta  and  data  with 
which  to  prepare"  the  defense,  and  "fully  be- 
lieved that  every  preparation  for  a  vigorous 
and  effective  defense  had  been  made,  until 
later  informed  that  judgment  by  default  had 
been  entered  in  said  cause  against  him." 
Said  affidavit  also  contains  statements  to  the 
effect  that  the  son  of  defendant  "Fred  Wied- 
erhold,  about  23  years  of  age,  wholly  unac- 
quainted with  legal  procedure  and  actions 
In  court,"  attempted  to  look  after  the  Inter- 
ests of  affiant  in  said  cause  "and  secure  and 
retain  a  competent  attorney  at  law  at  Ft. 
Benton,  Mont,  to  defend  said  action  in  court, 
and,  as  affiant  supposed  and  believed,  and 
as  his  said  son  so  Informed  affiant,  he  had 
secured  and  retained  a  competent  attorney 
to  perform  all  and  every  legal  and  neces- 
sary service  by  way  of  pleadings  and  an- 
swer to  safeguard  and  defend  affiant's  in- 
terest in  said  action;  that  through  some  mis- 


take, inadvertence,  misunderstanding,  or  ex- 
cusable neglect  of  his  son  or  attorney,  or 
both,  wholly  unknown  to  affiant,"  default  was 
taken  and  judgment  rendered  and  entered 
on  or  about  October  13,  191C,  in  said  cause. 
Defendant  further  states  in  his  affidavit  that 
"now,  and  for  several  years  last  past,  [he] 
has  been  without  the  state  of  Montana,  and 
has  been  during  all  of  said  time  a  resident 
of  Henry  county,  state  of  Illinois;  that  dur- 
ing the  entire  year  of  1916  he  was  a  resident 
of  said  state  of  Illinois,  and  was  without  the 
confines  of  the  state  of  Montana ;"  that  dur- 
ing the  year  1916  "his  health  was  in  a  pre- 
carious condition";  and  that  he  was  forced 
to  and  did  rely  upon  his  son  and  said  attor- 
ney to  look  after  his  interests  in  Montana. 
It  also  appears  in  the  affidavit  that  imme- 
diately upon  the  delivery  to  him  of  the  com- 
plaint and  summons  he  "forwarded  the  same 
to  the  attorney  whom  his  said  son  informed 
affiant  had  been  retained  to  represent  and 
look  after"  his  interest  in  the  action. 

The  court,  upon  the  affidavit  of  affiant 
alone,  sustained  the  motion  of  defendant  and 
vacated  the  Judgment  The  correctness  of 
this  ruling  is  challenged  by  appellant  upon 
the  ground  that  the  showing  was  insuffi- 
cient  With  this  contention  we  agree. 

[1,  2]  The  admission  by  defendant  in  his 
affidavit  that  complaint  and  summons  were 
delivered  to  him  personally  on  August  7, 
1916,  more  than  six  months  before  entry  of 
the  judgment,  brings  him  within  the  rule 
laid  down  in  numerous  decisions  of  this 
court.  Smith  v.  McCormick,  52  Mont.  324, 
157  Pac.  1010,  L.  R.  A.  1916E,  472,  Ann.  Cas. 
1917E,  619;  State  ex  rel.  Smotherman  v. 
District  Court,  51  Mont.  495,  153  Pac.  1019: 
Smith  v.  Collis,  42  Mont.  350,  112  Pac.  1070, 
Ann.  Cas.  1912A,  1158 ;  State  ex  rel.  Happel 
v.  District  Court,  38  Mont.  166,  99  Pac.  291, 
35  L.  R.  A.  (N.  S.)  1098,  129  Am.  St  Rep. 
636.  In  Smith  v.  Collls,  supra,  Mr.  Justice 
Holloway,  for  this  court,  said: 

"If  personal  service  was  had,  the  defaulting; 
defendant  may  excuse  his  default  by  showing 
tli  at  it  was  taken  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  If  service  was 
had  by  publication  or  its  equivalent,  the  de- 
faulting party  ought  to  show  that  he  did  not 
have  actual#  notice  of  the  pendency  of  the  ac- 
tion in  time  to  defend.  This  does  not  impose 
any  hardship  upon  him.  In  either  case  the  de- 
faulting party  ought  to  show  that  he  moved 
promptly  upon  discovering  that  default  had  been 
taken  against  him,  that  he  has  a  good  defense 
upon  the  merits,  and  that  the  judgment,  if 
allowed  to  stand,  will  prejudicially  affect  him." 

The  proof  was  utterly  insufficient  to  meet 
the  requirements.  The  affidavit  of  defendant 
affirmatively  shows  that  he  relied  solely  upon 
his  son  and  the  attorney  retained  by  him; 
that  with  this  attorney  he  was  in  constant 
communication  and  sent  him  "facts  and  data" 
with  which  to  prepare  his  defense.  It  does 
not,  however,  assume  to  set  forth  any  fact 
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by  which.  It  can  be  determined  when  he  first 
learned  of  the  entry  of  judgment,  or  If,  after 
that  fact  came  to  his  knowledge,  he  acted 
promptly,  as  he  was  bound  to  do,  in  an  effort 
to  obtain  relief  thereirom.  Smith  v.  Collls, 
supra.  His  proof  in  support  of  the  motion 
is  lame  ha  other  respects,  for  the  name  of 
the  attorney  employed  is  not  given,  although, 
as  appears  by  the  affidavit,  he  was  a  resi- 
dent of  Ft.  Benton,  the  county  seat  of  Chou- 
teau county,  and  the  place  at  which  the 
court  sat  in  the  determination  of  the  mat- 
ters now  sought  to  be  reviewed.  Under  these 
circumstances,  the  requisite  proof  to  support 
the  affidavit  of  defendant,  if  it  existed,  could 
have  been  supplied  by  the  two  resident  in- 
terested persons.  Furthermore,  if,  as  the  de- 
fendant states,  his  health  in  the  interim  was 
in  such  a  "precarious  condition"  that  the  de- 
fault could  be  fairly  attributed  to  that  fact, 
an  affidavit  from  his  attending  physician 
could  have  been  produced  to  show  it. 

[3]  There  is  still  another  ample  reason 
why  the  action  of  the  court  below  cannot  be 
sustained.  Upon  the  judgment  rendered  and 
entered  October  13,  1916,  a  writ  of  execution 
was  issued,  delivered  to  the  sheriff,  and  by 
him  returned  showing  complete  satisfaction 
of  the  judgment.  The  matter  had  therefore 
passed  beyond  the  Jurisdiction  of  the  court  in 
this  proceeding.  Foster  v.  Hauswirth,  5 
Mont.  566,  6  Pac.  19 ;  2  Black  on  Judgments, 
8  1010. 

The  order  is  reversed. 

Reversed. 

HOLLOWAY,  J.,  concurs. 
BRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


(56  Mont  144) 

In  re  GULLICKSON.    (No.  4353.) 

(Supreme  Court  of  Montana.    June  10,  1919.) 

Attobnet  ano  Client  <gx=>58 — Misconduct — 
Punishment — Suspension. 
Where  an  attorney  admitted  that  during  the 
time  he  was  addicted  to  the  excessive  use  of  in- 
toxicants and  was  to  all  intents  and  purposes 
In  a  state  of  intoxication  he  practiced  deception 
upon  a  client  and  wrongfully  appropriated 
funds  belonging  to  the  client,  held,  that  such  at- 
torney should  not  be  disbarred,  but  should  only 
be  suspended  until  further  order;  it  appearing 
that  he  had  reformed  his  habits  of  life,  entered 
upon  other  work,  and  had  repaid  the  major  por- 
tion of  the  funds  he  bad  misused. 

Original  disbarment  proceedings  against 
John  A.  Gullickson.  Accused  suspended  until 
further  order. 

Stephen  J.  Cowley,  of  Great  Falls,  for  ac- 
cused. 

I.  W.  Choate,  of  Helena,  for  respondent. 


HOLLOWAY,  J.  John  A.  Gullickson,  an 
attorney  admitted  to  practice  in  the  courts 
of  this  state,  was  accused  by  the'  Attorney 
General  of  misconduct  in  his  profession,  par- 
ticularly In  practicing  deception  upon  his  cli- 
ent, Edward  Engelbrecktson,  and  in  wrong- 
fully appropriating  to  his  own  use  funds  be- 
longing to  his  client  The  answer  of  the 
accused  admits  some  of  the  allegations  of  the 
complaint,  and  denies  knowledge  of  the  oth- 
ers. The  hearing  before  Referee  R.  E.  Ban- 
croft resulted  in  a  finding  that  the  charges 
as  made  are  true.  Indeed,  in  fairness  it  may 
be  said  that  they  are  admitted  by  the  accus- 
ed, and  the  only  duty  imposed  upon  this  court 
is  to  fix  a  punishment  commensurate  with 
the  offense,  in  the  light  of  the  circumstances 
disclosed  by  the  record. 

It  appears  from  the  evidence  that  prior  to 
the  fall  of  1916  the  accused  was  a  man  of 
good  reputation  and  trustworthy  in  the  prac- 
tice of  his  profession ;  that  he  then  became 
addicted  to  the  excessive  use  of  intoxicating 
liquor,  and  was,  to  all  intents  and  purposes, 
in  a  state  of  intoxication  for  the  ensuing  two 
years,  the  period  covered  by  the  transactions 
Involved  in  this  proceeding;  that  his  condi- 
tion was  such  that  he  was  incompetent  to 
discharge  the  duties  of  an  attorney;  that 
prior  to  the  time  this  complaint  was  filed  he 
ceased  using  intoxicants,  repaid  the  major 
portion  of  the  funds  he  had  misused,  gave  up 
his  office,  entered  upon  other  work,  and  since 
has  been  apparently  making  an  honest  effort 
to  re-establish  himself  in  the  confidence  of 
the  community  where  he  resides.  The  accus- 
ed testified  in  his  own  behalf.  He  did  not 
deny  any  of  the  charges  or  seek  to  shield 
himself.  He  assumed  that  the  damaging  tes- 
timony of  his  former  client  was  true,  but 
stated  that  he  had  no  recollection  of  the  sev- 
eral acts  of  deception  mentioned.  He  offered 
the  evidence  of  his  disgrace  merely  in  pallia- 
tion of  his  delinquency,  and  not  as  excusa- 
tory of  his  conduct  or  in  justification  of  it. 
He  acknowledged  the  gravity  of  his  offense 
and  the  Justness  of  adequate  punishment.  Un- 
der the  circumstances  we  are  not  disposed  to 
close  for  all  time  the  avenue  to  his  complete 
reformation  and  to  his  reinstatement  as  a 
member  of  the  bar  in  good  standing.  We  are 
of  the  opinion  that  the  ends  of  justice  will 
be  served  best  by  an  indefinite  suspension. 

It  is  ordered  that  the  accused  be  suspend- 
ed from  his  office  as  attorney  and  counselor 
at  law  until  the  further  order  of  this  court. 
Whenever,  after  January  1, 1920,  the  accused 
Is  able  to  satisfy  this  court  that  he  is  worthy 
of  the  confidence  and  respect  which  should 
characterize  a  member  of  the  bar  of  this 
state,  he  may  apply  for  reinstatement,  and, 
upon  paying  the  costs  of  this  proceeding,  he 
may  thereafter  be  reinstated. 

BRANTLY,  C.  J.,  and  COOPER,  J.,  con- 
cur. 
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(58  Mont.  211) 

STATE  ex.  rel.  LOUNDAGIN  v.  TATTAN, 
District  Judge.    (No.  4359.) 

(Supreme  Court  of  Montana.    June  24,  1919.) 

1.  Judges  <§=»36 — Civil  Liability. 

A  judicial  officer  cannot  be  held  liable  for 
damages  in  a  civil  suit  for  any  act  of  his  in  that 
capacity,  if  he  had  jurisdiction  of  the  subject- 
matter  and  of  the  person  whose  rights  were 
affected  by  the  particular  proceeding. 

2.  Judges  <£=>36— Civil  Liability. 

A  judicial  officer  who  acts  in  a  matter  not 
colorably  within  his  jurisdiction  is  civilly  lia- 
ble for  the  consequences  of  his  acts. 

3.  Judges  <S=>36— Civil  Liability. 

Though  refusal  of  change  of  venue,  upon  ap- 
plication pursuant  to  Rev.  Codes,  |  6315,  subd. 
2,  to  disqualify  presiding  judge  because  of  his 
relationship  to  defendant,  was  clearly  erroneous, 
held,  that  judge  was  not  so  far  acting  without 
jurisdiction  as  to  render  him  personally  liable 
for  costs  incurred  by  plaintiff  in  proceeding  by 
writ  of  supervisory  control. 

4.  Courts  <g=>207(l)— Writ  of  Supervisory 
Control— When  Available. 

The  writ  of  supervisory  control  issues  only 
"to  correct  rulings  made  by  the  lower  court  act- 
ing within  jurisdiction,  bnt  erroneously,  where 
there  is  not  an  appeal,  or  the  remedy  by  appeal 
cannot  afford  adequate  relief,  and  gross  injus- 
tice is  threatened  aa  the  result  of  such  rulings." 

5.  Costs  <8=>58— Proceedings  by  Writ  of 
Supervisory  Control. 

Decision  in  proceeding  by  writ  of  super- 
visory control  being  in  favor  of  relatrix,  she  is 
entitled  to  recover  her  costs  incurred  in  the 
proceeding,  in  view  of  Rev.  Codes,  §  7154, 
subd.  4. 

6.  Costs     <$=>96  —  Officers  —  Personal 
Liability. 

Rev.  Codes,  §  7177,  contemplates  that,  when- 
ever a  public  officer  sues  or  is  being  sued  in  his 
official  capacity,  he  cannot  be  held  personally 
responsible  for  the  costs,  but  that  the  state  or 
subdivision  thereof  represented  by  such  official 
shall  bear  the  burden. 

Proceeding  by  the  State,  on  the  relation  of 
Hazel  Loundagin,  against  John  W.  Tattan, 
as  Judge  of  the  District  Court  of  the  Twelfth 
Judicial  District  in  and  for  the  County  of 
Chouteau.  On  application  of  relatrix  to 
have  costs  incorporated  In  judgment.  De- 
nied. 

McGlnley  &  McConnell,  of  Ft.  Benton,  for 
relatrix. 

Galen,  Mettler  &  Toomey,  of  Helena,  and 
W,  S.  Towner,  of  Ft.  Benton,  for  respondent 

IIOLLOWAY,  J.  In  an  action  pending  in 
the  district  court  of  Chouteau  county,  where- 
in Hazel  Loundagin  was  plaintiff  and  C.  M. 
Morrison  et  al.  were  defendants,  an  affidavit 
was  filed  on  behalf  of  plaintiff,  seeking  to 
disqualify  the  presiding  judge,  Hon.  John  W.. 


Tattan,  because  of  bis  relationship  to.  defend- 
ant Morrison.  On  January  8,  1919,  upon  mo- 
tion of  plaintiff,  the  court  made  an  order 
transferring  the  cause  to  Cascade  county, 
but  two  days  later  revoked  the  order.  An 
application  was  thereupon  made  to  this  court 
for  a  writ  of  supervisory  control,  and  such 
proceedings  were  bad  that  on  February  13th 
a  judgment  was  duly  given  and  made  award- 
ing the  writ  and  directing  the  transfer  of 
the  cause  to  Cascade  county.  Thereafter  the 
relatrix  served  and  filed  her  cost  bill,  and 
the  same  was  approved  by  this  court.  The 
present  controversy  arises  upon  the  applica- 
tion of  relatrix  to  have  the  costs  Incorporated 
in  the  judgment,  and  for  execution  or  other 
appropriate  writ  to  enforce  payment. 

[1]  The  judgment  runs  against  John  W. 
Tattan,  as  judge  of  the  district  court,  and  if 
the  costs  be  made  a  part  of  the  Judgment,  a 
civil  liability  will  be  imposed  upon  Judge 
Tattan  because  of  the  order,  made  on  Jan- 
uary 10th,  revoking  the  order  of  the  8th.  It 
is  unnecessary  to  enter  upon  a  discussion  of 
the  rule  of  civil  liability  applicable  to  Judi- 
cial officers,  or  the  reason  for  It.  In  Grant 
v.  Williams,  54  Mont.  246,  169  Pac.  286,  we 
considered  the  subject  and  expressed  our 
conclusion  as  follows: 

"The  rule  is  well  established  by  the  current  of 
authority  that  a  judicial  officer  cannot  be  held 
liable  for  damages  in  a  civil  suit  for  any  act 
of  his  in  that  capacity,  if  he  had  jurisdiction  of 
the  subject-matter  .and  of  the  person  whose 
rights  were  affected  by  the  particular  proceed- 
ing. In  this  respect  no  distinction  is  made  be- 
tween judges  of  courts  of  general  and  those  of 
inferior  and  limited  jurisdiction.  The  immuni- 
ty is  not  extended  to  these  officers  to  protect 
them  as  individuals,  but  for  the  protection  of 
society,  upon  the  theory  that  the  interests  of 
society  are  best  served  if  the  judicial  officer  is 
left  entirely  free  to  act  upon  his  independ- 
ent convictions,  uninfluenced  by  fear  or  appre- 
hension of  consequences  personal  to  himself. 
The  rule  extends  even  to  acta  grossly  erroneous 
or  prompted  by  corrupt  or  malicious  motives, 
provided  only  they  are  done  within  jurisdiction 
clearly  conferred." 

Many  authorities  are  cited  In  the  opin- 
ion, to  which  may  be  added  23  Cyc.  567,  15 
R.  C.  L.  543,  and  the  numerous  cases  referred 
to  In  29  Century  Digest,  1745. 

[2]  Conversely,  a  judicial  officer,  who  acts 
in  a  matter  not  colorably  within  his  juris- 
diction, is  civilly  liable  for  the  consequences 
of  his  acts.  State  ex  rel.  Strelt  v.  Justice 
Court,  45  Mont.  375,  123  Pac.  405,  48  L.  R. 
A.  (N.  S.)  156;  Grove  v.  Duyn,  44  N.  J.  Law, 
654,  43  Am.  Rep.  412;  Bradley  v;  Fisher.  13 
Wall.  335,  352,  20  L.  Ed.  646;  23  Cyc.  570;  15 
R.  C.  L.  544.  The  distinction  between  acts 
done  entirely  without  jurisdiction  and  acts 
done  In  excess  of  jurisdiction.  Is  indicated 
clearly  In  Bradley  v.  Fisher,  above. 

[3,4]  The  affidavit  seeking  to  disqualify 
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Judge  Tattan  was  made  pursuant  to  the  pro- 
visions of  subdivision  2  of  section  6315,  Re- 
vised Codes,  and  was  not  affected  by  the  pro- 
visions of  subdivision  4,  which  have  to  do  with 
an  affidavit  of  disqualification  for  imputed 
bias.  The  effect  of  the  order  of  January  10th 
was  to  refuse  a  change  of  venue  upon  the 
showing  made,  tfnd,  while  it  was  clearly  erro- 
neous, it  cannot  be  said  that  Judge  Tattan 
was  so  far  acting  without  jurisdiction- as  to 
render  him  personally  liable.  Indeed,  we  have 
proceeded  in  this  matter  altogether  upon  the 
assumption  that  he  was  acting  within  Juris- 
diction ;  otherwise,  the  application  of  rela- 
trlx  would  not  have  been  entertained,  or  the 
writ  of  supervisory  control  granted,  for  that 
writ  issues  only  "to  correct  rulings  made  by 
the  lower  court  acting  within  Jurisdiction, 
but  erroneously,  where  there  is  not  an  ap- 
peal, or  the  remedy  by  appeal  cannot  afford 
adequate  relief,  and  gross  injustice  is  threat- 
ened as  the  result  of  such  rulings."  State 
ex  rel.  Carroll  v.  District  Court,  60  Mont. 
428,  147  Pac.  612. 

[6,  6]  There  cannot  be  a  doubt  that  rela- 
trlx  is  entitled  to  recover  her  costs  incurred 
In  this  proceeding.  Section  7154,  Rev.  Codes, 
subdiv.  4;  State  ex  rel.  Baker  v.  District 
Court,  24  Mont  425,  62  Pac.  688.  It  is  neces- 
sary that  the  judge  of  the  court  whose  order 
is  under  review  be  made  a  party,  to  the  end 
that  there  may  be  some  one  against  whom 
the  process  of  this  court'  may  be  enforced, 
and  In  the  strictest  sense  of  the  term  the 
proceeding  is  against  the  judge  in  his  official 
capacity.  The  proceeding  is  one  authorized 
by  the  Constitution  of  this  state,  and,  In  pros- 
ecuting it,  costs  are  necessarily  incurred. 
We  think  it  is  reasonably  clear  that  our  Code 
contemplates  that,  whenever  a  public  officer 
sues  or  is  being  sued  in  his  official  capacity, 
he  shall  not  be  held  personally  responsible 
for  the  costs,  but  that  the  state  or  subdivi- 
sion thereof  represented  by  such  official  shall 
bear  the  burden.  Rev.  Codes,  §  7177.  It 
would  appear  that  in  this  instance  Judge 
Tattan  represented  Chouteau  county — the 
county  in  which  the  proceeding  arose — in  the 
same  sense  that  a  state  or  coynty  officer, 
when  suing  or  being  sued  in  his  official  capac- 
ity, represents  the  state  or  county,  as  the  case 
may  be,  and  that  the  costs  of  this  proceeding 
constitute  a  proper  charge  against  Chouteau 
county:  but  upon  this  we  express  no  opinion. 
The  only  inquiry  now  before  us  is,  Shall 
Judge  Tattan  be  held  personally  liable?  and 
this  inquiry  we  answer  in  the  negative. 

The  order  nisi  heretofore  issued  is  quashed, 
and  the  Judgment  of  this  court,  rendered  on 
February  13th  is  modified,  by  striking  there- 
from the  concluding  words:  "Costs  herein 
to  be  taxed  against  respondent."  It  is  so 
ordered. 

BRANTLY,  C.  J.,  and  COOPER,  J.,  concur. 


DE  VOL  v.  CITIZENS'  BANK 
(181  P.) 

(92  Or.  608) 
DE  VOL  v.  CITIZENS'  BANK. 


(Supreme  Court  of  Oregon.    June  24,  1919.) 

Estoppel  «=>98(1)— Testimony  op  Witness 
of  Advebsk  Pabty. 
A  party  in  a  case  cannot  be  estopped  or  con- 
cluded by  the  mere  testimony  of  a  witness  offer- 
ed by  the  adverse  party. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Robert  Tucker,  Judge. 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  179  Pac  282. 

Ralph  R.  Duniway  and  George  N.  Wood- 
ley,  both  of  Portland,  for  petition. 

Malarkey,  Seabrook  &  Dibble,  of  Portland, 
opposed. 

BENNETT,  J.  It  is  urged  in  the  petition 
for  rehearing  that  Mary  De  Vol  is  estopped 
by  her  testimony  in  this  case  from  after- 
wards commencing  a  proceeding  to  recover 
the  money  in  question  in  an  action  on  her 
own  behalf,  and  therefore  it  is  reasoned  that 
on  this  account  an  estoppel  of  the  defendant 
from  making  the  claim  that  the  money  be- 
longed to  her  is  in  some  way  brought  about, 
and  that  her  testimony  in  regard  to  the  own- 
ership of  the  money  is  therefore  conclusive 
upon  the  defendant. 

The  learned  attorney  clearly  confuses  what 
might  work  an  estoppel  of  Mary  De  Vol  with 
what  would  be  necessary  to  create  an  estop- 
pel on  the  part  of  the  defendant 

It  would  be  a  startling  and  unusual  doc- 
trine if  a  party  in  a  case  could  be  estopped 
or  concluded  by  the  mere  testimony  of  a  wit- 
ness offered  by  the  adversary  party. 

Much  stress  is  placed  upon  the  opinion  of 
this  court  in  Gardner  v.  Kinney,  60  Or.  292, 
117  Pac.  971,  but  upon  a  careful  examina- 
tion of  that  case  It  will  clearly  appear  that 
it  Is  in  no  way  in  point  upon  the  question 
here  presented. 

In  the  Gardner  Case  the  plaintiff  was  an 
agent  of  the  defendant  and  claimed  to  have 
authority  to  employ  labor  and  pay  the  em- 
ployes. He  had  employed  one  Johnson  and 
paid  him  and  was  asking  to  have  that  claim 
added  to  his  own.  Both  the  plaintiff  and 
Johnson  testified  that  he  looked  to  plain- 
tiff for  his  pay.  The  question  was  not  taken 
away  from  the  jury,  as  in  this  case,  but  was 
submitted  to  the  jury,  and  the  Jury  found  in 
favor  of  the  plaintiff  upon  the  issues.  It 
was  in  relation  to  such  a  case  and  arguendo 
only  that  the  court  used  the  language  about 
estoppel  referred  to.  If  the  question  in  this 
case  had  been  submitted  to  the  jury,  and  that 
body  had  found  in  favor  of  the  plaintiff  upon 
that  issue,  basing  its  verdict  partly  or  whol- 
ly upon  the  testimony  of  Mary  De  Vol,  it 
may  well  be  that,  as  said  in  the  Gardner 
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Case,  she  would  have  been  estopped  from 
bringing  another  suit  for  the  same  money, 
having,  by  her  evidence,  caused  the  defend- 
ant to  once  pay  It  to  George  De  Vol,  but  this 
could  in  no  way  work  an  estoppel  upon  the 
defendant,  as  to  the  defense  pleaded  and  in- 
sisted upon  In  this  action. 

The  defendant  did  not  know  when  it  made 
its  defense  what  would  be  the  claim  of  Mary 
De  Vol,- or  what  she  would  testify  to;  and, 
having  made  that  defense,  and  offered  ample 
evidence  to  support  It;  it  had  the  right  to 
have  the  question  submitted  to  the  jury,  and 
the  court  had  no  right  to  say  that  her  evi- 
dence was  conclusively  true,  or  to  disregard 
the  evidence  to  the  contrary  offered  by  the 
defendant. 

It  may  be  unfortunate,  as  contended  by  re- 
spondent, that  the  case  should  be  reversed 
upon  this  ground.  But  for  this  the  defend- 
ant is  not  to  blame.  The  respondent  had  it 
in  his  own  hands  to  have  the  question  prop- 
erly submitted  to  the  jury  at  the  first  trial 
and  passed  upon  and  decided.  Apparently 
he  opposed  this  being  done,  or  at  least  he  did 
not  specifically  consent  to  Its  being  done.  If 
he  had  Joined  with  the  defendant  In  asking 
to  have  this  Issue  submitted  to  the  Jury,  the 
court  would  have  submitted  it.  Plaintiff  is 
not  now  in  a  position  to  complain  because 
the  case  has  to  be  sent  back,  so  that  the  ques- 
tion can  be  properly  and  regularly  submitted. 


(94  Or.  70) 

.  GRABER  v.  BOSWELI* 

(Supreme  Court  of  Oregon.   July  1,  1919.) 

1.  Mortgages  ^=»463— -Futube  Advances  — 
Sufficiency  of  Evidence. 

In  suit  to  foreclose  a  mortgage  for  future 
advances,  evidence  held  insufficient  to  establish 
plaintiffs  right  to  more  than  $83.40  on  an 
amount  of  $250  claimed  by  plaintiff  to  have 
been  paid  by  the  original  mortgagee,  her  de- 
ceased husband,  as  attorney  for  defendant  mort- 
gagor, for  a  metallic  casket  for  the  remains  of 
defendant's  husband. 

2.  Mortgages  <S=>4 63— Future  Advances. 

In  suit  by  widow  of  attorney,  who  had  act- 
ed for  defendant  widow  of  his  friend,  to  fore- 
close a  mortgage  given  by  defendant  to  such 
attorney  to  secure  advances,  the  attorney  having 
filed  a  voucher  against  the  estate  for  an  amount 
of  $50  claimed  to  have  been  paid  for  exhuming 
and  transporting  the  remains  of  .defendant's 
husband  for  iuterment  elsewhere,  the  additional 
charge  of  $111  shown  in  his  personal  account 
against  the  widow,  who  insisted  that  even  the 
$50  charge  is  excessive,  should  be  eliminated. 

Department  1. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; G.  F.  Sklpworth,  Judge. 


Suit  by  Ada  Graber  against  Emma  E.  Bos- 
well.  From  decree  for  plaintiff,  defendant  ap- 
peals. Modified  and  affirmed. 

This  is  a  suit  to  foreclose  a  mortgage  upon 
real  estate.  The  complaint  is  in  the  usual 
form.  The  note  and  mortgage  were  both  exe- 
cuted in  favor  of  Thomas  F.  Graber,  who 
subsequently  died,  leaving  a  will  naming  his 
widow,  the  plaintiff  herein,  as  his  sole  lega- 
tee. 

The  answer  admits  the  execution  of  the  in- 
struments upon  which  the  suit  is  based,  but 
denies  that  they  were  executed  for  a  val- 
uable consideration,  and'  then  pleads  affirma- 
tively that  defendant  is  the  widow  of  Benja- 
min D.  Boswell,  who  died  May  19,  1907,  and 
who  for  a  long  time  prior  to  his  death  was  a 
client  and  close  personal  friend  of  Thomas 
F.  Graber,  who  was  a  practicing  attorney  at 
law  in  Oakland,  Cal.;  that  Boswell  in  his 
last  will  and  testament  had  appointed  Graber 
to  be  the  executor  thereof,  but,  owing  to  the 
fact  that  Graber  was  a  resident  of  California, 
he  could  not  qualify  as  such  executor,  and  the 
defendant  was  therefore  appointed  adminis- 
tratrix with  the  will  annexed  of  her  hus- 
band's estate.  She  then  retained  Graber  as 
her  legal  adviser  in  the  administration  Of 
the  estate,  relying  Implicitly  upon  him  faith- 
fully and  honestly  to  direct  her  therein,  plac- 
ing special  confidence  in  him  by  reason  of  his 
intimate  friendship  for  her  deceased  hus- 
band. She  avers  that  Graber  represented  to 
her  that  it  would  be  necessary  for  her  to  have 
some  ready  money  wherewith  to  pay  the 
debts  of  the  estate,  including  a  mortgage  of 
$700  due  to  the  state  land  board  of  Oregon, 
and  suggested  $1,000  as  the  sum  necessary 
to  be  raised,  but  later  Induced  her  to  execute 
the  note  and  mortgage  above  mentioned  in 
the  sum  of  $2,000.  She  further  asserts  that 
he  promised  to  protect  her  Interests  and  that 
she  would  only  be  required  to  pay  thereon 
such  sums  as  should  be  thereafter  actually 
advanced  by  him  for  such  purposes,  that 
thereafter,  and  prior  to  the  final  settlement 
of  the  estate,  the  defendant,  with  the  advice 
of  Graber,  sold  a  portion  of  the  real  estate 
for  $2,000,  and  this  sum  was  used  to  pay  the 
$700  mortgage  to  the  state  land  board,  and 
all  of  the  debts  of  the  estate,  including  the 
expenses  of  administration,  leaving  a  surplus 
after  all  debts  were  paid,  and  that  all  claims 
of  said  Graber  against  the  estate  or  herself 
have  been  fully  paid.  It  is  further  alleged 
that  she  has  repeatedly  sought  to  obtain  a 
settlement  and  adjustment  with  Graber.  but 
the  same  had  always  been  postponed  by  him, 
and  she  has  never  succeeded  in  securing  the 
same. 

The  reply  admits  the  personal  friendship 
and  professional  relations  existing  between 
Graber  and  Boswell,  the  allegations  in  regard 
to  the  appointment  of  defendant  as  adminis- 
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tratrlx  of  her  husband's  estate,  the  sale  of 
certain  real  estate  for  $2,000,  and  the  em- 
ployment of  Graber  as  defendant's  legal  ad- 
viser,  bnt  denies  generally  all  other  allega- 
tions of  the  affirmative  answer. 

A  trial  was  had,  resulting  in  a  decree  in  ac- 
cordance with  the  prayer  of  the  complaint, 
and  defendant  appeals. 

O.  P.  Coshow,  of  Roseburg,  for  appellant 
.  Carl  E.  Wlmberly,  of  Roseburg  (Neuner  ft 
Wimberly,  of  Roseburg,  and  O.  L.  Colvin,  of 
Oakland,  CaL,  on  the  brief),  for  respondent 

BENSON.  J.  (after  stating  the  facts  as 
above).  The  history  of  this  case  presents  an 
unfortunate  situation.  Thomas  F.  Graber, 
the  payee  named  in  the  note  and  mortgage, 
was  a  lawyer,  having  his  offices  in  Oakland, 
Cal.  After  the  final  settlement  and  distribu- 
tion of  the  B.oswell  estate,  and  after  all  of 
the  transactions  Involved  in  the  present  liti- 
gation, he  died,  and  the  plaintiff,  being  his 
widow,  succeeded  to  his  interests.  She  evi- 
dently knew  very  little  of  her  husband's 
business  affairs  prior  to  his  death,  and  there 
is  no  one  else  who  can  supply  the  informa- 
tion. If  the  defendant  ever  kept  any  connect- 
ed record  of  her  financial  transactions,  it  is 
not  before  us.  Thomas  F.  Graber  apparently 
left  no  detailed  record  of  his  financial  deal- 
ings with  Mrs.  Boswell,  other  than  an  ac- 
count book  which  was  found  among  his  ef- 
fects in  his  office  after  his  decease.  Our  in- 
vestigation of  the  facts,  then,  is  confined  to 
the  records  of  the  county  court  in  the  matter 
of  the  estate  of  B.  D.  Boswell,  deceased,  the 
book  accounts  and  canceled  checks  of  Thom- 
as F.  Graber,  deceased,  and  the  parol  testi- 
mony of  Mrs.  Boswell.  After  a  careful  in- 
vestigation of  the  entire  record,  we  are  im- 
pressed with  the  fact  that  there  is  no  evi- 
dence of  any  conscious  bad  faith  upon  the 
part  of  any  of  the  parties  hereto,  or  of  any 
desire  to  deal  otherwise  than  in  perfect  hon- 
esty and  fairness. 

[1]  Prior  to  his  death,  which  ocurred  on 
May  19,  1907,  B.  D.  Boswell  owned  certain 
lands  in  Douglas  county,  Or.,  known  as  Bos- 
well Springs,  whereon  he  conducted  a  hotel 
which  was  to  some  extent  popular  by  reason 
of  the  reputed  medicinal  value  of  the  miner- 
al springs  situated  upon  the  premises.  For 
several  years  prior  to  May  19.  1907,  Thomas 
F.  Graber,  a  practicing  attorney,  of  Oakland, 
Cal.,  had  been  a  close  personal  friend  and  the 
legal  adviser  of  Capt.  Boswell,  and  the  latter 
in  his  last  will  and  testament  had  nominated 
Graber  to  be  the  executor  thereof,  without 
exacting  any  bond  for  the  faithful  perform- 
ance of  the  duties  involved  therein.  Owing 
to  the  fact  of  his  being  a  resident  of  another 
state,  Graber  could  not  qualify  as  such  exec- 
utor, and  the  widow  and  sole  legatee,  Emma 
E.  Boswell,  received  letters  testamentary  as 
administratrix  with  the  will  annexed,  and 
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Graber  was  retained  by  her  as  her  legal  ad- 
viser. It  was  soon  discovered  that  while  the 
claims  against  the  estate  were  considerable, 
the  only  ready  money  amounted  to  no  more 
than  $108.  After  her  husband's  death,  Mrs. 
Boswell  continued  to  conduct  the  hotel  with 
some  success  until  the  summer  of  1908,  when 
the  buildings  were  destroyed  by  fire.  There- 
after Graber  suggested  to  Mrs.  Boswell,  who 
in  the  meanwhile  was  living  in  Oakland,  Cal., 
that  she  would  need  money  to  meet  the  claims 
against  the  estate,  as  well  as  for  her  personal 
requirements;  that  she  should  execute  to 
him  a  note  and  mortgage  for  $2,000  upon  the 
real  estate,  out  of  which  claims  would  be 
paid,  and  money  provided  for  her  mainte- 
nance. This  was  done  on  October  22,  1908. 
Subsequently  a  portion  of  the  land  was  re- 
leased from  the  lien  of  the  mortgage,  and 
sold  for  the  sum  of  $2,000.  On  September  1, 
1909,  Graber  mailed  to  Mrs.  Boswell  an  item- 
ized statement  of  the  fund  thus  acquired, 
from  which  it  appears  that,  after  paying  the 
principal  and  accrued  interest  on  a  note,  to 
the  state  land  board,  together  with  taxes 
thereon,  and  certain  obligations  of  Mrs.  Bos- 
well's,  there  was  a  balance  of  $578.30,  which 
he  paid  her  by  check.  This  statement  dis- 
poses satisfactorily  of  any  contention  that 
this  fund  was  applied  to  the  payment  of  any 
other  claims  of  Graber  against  Mrs.  Boswell, 
and  brings  us  to  the  definite  conclusion  that 
any  other  advances  made  to  her  or  in  her  be- 
half were  directly  chargeable  to  tile  fund  pro- 
vided by  the  note  and  mortgage  which  are 
the  subject  of  this  suit.  These  items  were 
kept  by  Graber,  in  a  separate  and  distinct 
account  in  his  daybook,  and  consist,  first  of 
an  item  of  $976.64  for  claims  against  the  Bos- 
well estate  which  had  been  paid  by  him.  The 
correctness  of  this  item  is  disputed  by  Mrs. 
Boswell,  who  testifies  that  of  the  $250  which 
had  been  paid  for*  a  metallic  casket  for  the 
remains  of  the  deceased  Mr.  Graber  paid  only 
$83.40.  An  examination  of  the  vouchers  filed 
with  the  final  account  discloses  that  the 
claim  of  the  undertaker  shows  three  credits 
of  $50  each  "by  check,"  and  credits  for  poul- 
try and  eggs,  and  a  cash  payment  of  $10,  all 
at  dates  while  Mrs.  Boswell  was  conducting 
the  hotel  and  sanitarium.  The  only  voucher 
filed  by  Graber  In  this  connection  is  for  the 
balance  of  $83.40,  and  we  are  driven  to  the 
conclusion  that  plaintiff  has  not  established 
her  right  to  a  credit  of  more  than  $83.40 
thereon,  by  a  preponderance  of  the  evidence. 

[2]  Another  item  is  that  for  exhuming  and 
transporting  the  remains  of  Capt  Boswell  to 
San  Francisco  for  interment  at  the  Presidio. 
This  item  is  set  out  in  the  final  account  as 
being  $50  and  Mr.  Graber  filed  a  voucher 
therefor  in  that  amount.  But  we  also  find 
him  making  an  additional  charge  of  $111 
therefor  in  his  personal  account  against  Mrs. 
Boswell,  who  Insists  that  even  the  $50  charge 
is  excessive.  We  think  the  item  of  $111 
should  be  eliminated. 
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The  remaining  items  going  to  make  up  the 
consideration  of  the  note  sued  upon  consist 
of  a  number  of  sums  of  money  advanced  to 
defendant  at  various  times,  certain  bills  of 
hers  paid  by  him,  and  the  sum  of  $500,  which 
constitutes  his  charge  for  legal  services,  and 
$75  as  traveling  expenses  necessarily  incurred 
in  the  same  connection.  We  are  satisfied  that 
these  items  are  correct  and  reasonable,  and 
should  be  allowed. 

Making  the  deductions  indicated  above, 
the  amount  of  the  decree  will  be  reduced  from 
$8,364.44  to  $2,984.83,  with  which  modification 
the  decree  of  the  trial  court  is  affirmed,  with- 
out costs  to  either  party  in  this  court. 

McBRIDE,  C.  J,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 


(98  Or.  1) 


WADE  v.  MARTIN. 


(Supreme  Court  of  Oregon.  July  1,  1919.) 

Partnership  <e=»53  —  Silent  Pabtneb—  Evi- 
dence. 

Plaintiff,  in  action  for  half  of  the  expenses 
of  an  option  taken  in  his  name,  held  to  have 
failed  to  establish  by  a  preponderance  of  the 
evidence  that  defendant  was  a  silent  partner  in 
the  transaction. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Robert  Q.  Morrow,  Judge. 

Action  by  W.  T.  Wade  against  E.  J.  Mar- 
tin. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

For  his  cause  of  action  plaintiff  alleges 
that  about  January  1,  1910,  he  entered  into 
an  agreement  with  the  defendant  by  which 
the  plaintiff  was  to  procure  an  option  to  pur- 
chase a  tract  of  band  of  about  917  acres  in 
Wallowa  county  from  one  Ewing;  that  such 
option,  when  obtained,  should  be  taken  in 
the  name  of  the  plaintiff  only,  but  that  the 
defendant  should  have  an  equal  interest 
therein  with  the  plaintiff,  and  each  should 
bear  one-half  of  the  expenses,  and  should 
share  equally  In  any  proceeds  realized  under 
the  option.  Pursuant  to  said  agreement 
plaintiff  did  procure  an  option  for  a  period 
of  five  years  from  January  3,  1910,  and  plain- 
tiff took  and  accepted  eaid  option  under  the 
express  stipulation  that  the  defendant  was 
in  all  things  equally  interested  therein  with 
himself.  The  purchase  price  of  the  land  was 
$25  per  acre,  and  the  option  provided  that 
in  consideration  thereof  the  plaintiff  should 
pay  $150  per  year  for  the  first  three  years, 
and  $230  for  each  of  the  last  two  years  of 
the  term  of  the  option,  and  that  such  pay- 
ments should  be  evidenced  by  a  promissory 
note  to  be  executed  on  January  3d  of  each 


year.  On  January  3,  1910,  pursuant  to  the 
terms  of  the  option,  the  plaintiff  executed  in 
favor  of  Ewing  the  first  $150  note,  to  be- 
come due  and  payable  January  3,  1911.  The 
complaint  alleges  that  on  or  about  its  ma* 
turity  the  plaintiff  paid  that  note,  and,  ac- 
cording to  the  terms  of  the  agreement  be- 
tween them,  the  defendant  paid  him  one-half 
of  the  amount  thereof;  that  about  January 
3,  1911,  the  plaintiff  executed  to  Ewing  the 
second  promissory  note  for  $150,  which  be- 
came due  one  year  from  that  date,  and  which 
he  paid  at  maturity,  and  that,  as  before,  the 
defendant  reimbursed  the  plaintiff  for  one- 
half  the  amount  of  the  note. 

It  is  averred  that  about  January  1,  1912, 
Ewing  sold  and  conveyed  the  land  to  Fargo 
and  Baker;  that  for  failure  to  execute  and 
pay  the  third  promissory  note  for  $150  they 
commenced  an  action  against  the  plaintiff  to 
recover  that  amount;  that  after  a  contest 
they  recovered  judgment  for  $150  and  costs, 
and  that  the  defendant  paid  to  the  plaintiff 
one-half  of  that  amount.  The  plaintiff  fur- 
ther avers  that  thereafter  Fargo  and  Baker 
commenced  an  action  against  him  to  recover 
upon  the  fourth  and  fifth  yearly  payments, 
of  $250  each,  provided  for  in  the  option ;  that 
he  and  the  defendant  mutually  employed 
counsel  to  defend,  and  contested  the  action ; 
that  the  defendant  agreed  to  pay  plaintiff 
one-half  of  the  expense  thereof ;  that  a  Judg- 
ment was  finally  entered  against  the  plaintiff 
for  the  full  amount  prayed  for,  which  plain- 
tiff paid  in  full ;  that  the  defendant  promis- 
ed and  agreed  to  repay  the  plaintiff  one-half 
of  the  final  judgment  of  $804.88;  and  that 
the  latter  has  demanded  and  defendant  has 
refused  payment.  The  plaintiff  asks  judg- 
ment for  the  amount,  with  accrued  inter- 
est 

In  his  answer  the  defendant  denies  each 
material  allegation  of  the  complaint,  and 
avers  that  without  consideration,  and  as  an 
accommodation  only,  he  signed  the  first  prom- 
issory note  for  $150.  The  plaintiff's  reply 
denied  the  new  matter  of  the  answer  and  by 
stipulation  the  case  was  tried  without  a 
jury. 

When  the  plaintiff  rested  his  case,  the  de- 
fendant filed  a  motion  for  nonsuit,  which  was 
overruled.  The  defendant  introduced  his  ev- 
idence, and  after  all  the  testimony  was  tak- 
en again  moved  the  court  for  judgment  of 
nonsuit  upon  the  grounds:  First,  that  the 
proof  was  insufficient ;  and,  second,  that  the 
alleged  transaction  was  a  partnership,  for 
which  a  recovery  could  not  be  had  in  an  ac- 
tion at  law,  as  "the  only  remedy  of  the  one 
partner  who  claims  to  nave  made  disburse- 
ments on  behalf  of  the  firm  is  that  of  an  ac- 
counting in  equity." 

The  ease  was  taken  under  advisement  by 
the  court,  which,  without  making  any  find- 
ings of  fact  or  conclusions  of  law,  rendered  a 
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judgment  "that  the  motion  of  defendant  for 
an  involuntary  nonsuit  should  have  been  al- 
lowed, and  it  Is  now  hereby  adjudged  that 
plaintiff  take  nothing  herein,'  that  defendant 
go  hence  without  day,"  and  that  he  have 
judgment  for  costs.  The  plaintiff  appeals. 

Conrad  P.  Olson,  of  Portland,  for  appel- 
lant 

Charles  A.  Hart,  of  Portland  (W.  H.  Fowl- 
er, of  Portland,  on  the  brief),  for  respondent 

JOHNS,  J.  .(after  stating  the  facts  as 
above).  Under  our  view  of  this  case,  it  will 
not  be  necessary  to  decide  the  legal  ques- 
tions ably  presented  by  opposing  attorneys. 
As  the  material  allegations  of  the  complaint 
were  denied  by  the  defendant,  it  devolved 
upon  the  plaintiff  to  establish  them  by  a  pre- 
ponderance of  the  evidence.  One  of  these  al- 
legations was  that  the  defendant  was  a  "si- 
lent partner"  of  the  plaintiff  in  the  Ewing 
contract  and  that  for  value  he  had  promis- 
ed and  agreed  with  the  plaintiff  that  he 
would  pay  one-half  of  the  latter's  liability 
under  that  contract  and  his  own  share  of  the 
expense  arising  therefrom. 

The  case  is  peculiar,  and  the  alleged  con- 
tract is  founded  upon  parol  testimony  only. 
The  plaintiff's  testimony  sustains  the  alle- 
gations of  the  complaint,  but  is  flatly  contra- 
dicted by  that  of  the  defendant  The  testi- 
mony of  Mr.  Lomax,  who  was  formerly  his 
attorney,  tends  to  corroborate  the  plaintiff, 
and  the  evidence  of  Mr.  Fowler,  formerly  of 
counsel  for  the  defendant  tends  to  substan- 
tiate the  latter's  testimony.  There  is  a  sharp 
conflict  In  the  -effect  of  the  testimony  of  the 
two  attorneys,  and  it  is  very  apparent  that  as 
between  the  plaintiff  and  the  defendant  one  of 
them  is  not  telling  the  truth.  There  is  much 
of  the  evidence  that  sustains  the  theory  of 
cither  litigant  but  after  a  careful  reading  of 
all  the  record  once,  and  a  large  portion  of  4t 
the  second  time,  we  are  impressed  with  the 
direct,  clear,  and  positive  testimony  of  the 
defendant 

There  is  another  feature  of  the  evidence  to 
which  we  attach  importance.  During  the 
trial  of  the  case  of  Fargo  and  Baker  to  re- 
cover from  this  plaintiff  upon  one  of  the 
notes  which  he  executed  under  the  Ewlng 
contract,  at  the  instance  of  counsel  the  court 
took  a  recess.  At  that  time  Fargo  and  Ba- 
ker, as  plaintiffs,  were  represented  by  Hart 
and  Fowler,  who  are  now  attorneys  for  the 
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defendant  in  this  action,  and  Wade,  the 
plaintiff  here,  as  defendant  In  that  action, 
was  represented  by  Lomax  as  his  attorney. 
Martin,  the  defendant  in  the  present  action, 
was  in  court  as  a  witness  at  the  trial  of  that 
cause.  During  the  adjournment  there  was 
a  conference  between  the  litigants  In  that 
case  and  their  respective  attorneys  for  the 
purpose  of  arriving  at  a  final  settlement  of 
all  matters  then  in  dispute  between  them. 
This  occurred  in  a  room  connecting  with  and 
adjoining  the  courtroom  where  the  trial  was 
had.  A  general  discussion  ensued,  and  dif- 
ferent memorandum  contracts  were  prepared 
by  the  respective  attorneys,  one  of  which  was 
that  in  lieu  of  the  Ewing  option,  at  a  price 
of  $25  per  acre,  the  plaintiff  here  should  pur- 
chase the  lands  at  an  agreed  price  of  $20 
per  acre.  All  of  these  negotiations  consumed 
more  than  an  hour,  and  there  is  no  claim  or 
pretense  that  the  defendant  Martin  was  pres- 
ent at  any  time,  or  that  he  was  then  consult- 
ed, yet  he  was  close  at  hand  in  an  adjoining 
room. 

Counsel  for  the  plaintiff  contends  that  the 
defendant  was  not  consulted,  for  the  rea- 
son that  he  was  only  a  "silent  partner." 
This  was  more  than  three  years  after  the  al- 
leged secret  agreement  between  them,  and 
there  is  nothing  In  the  record  which  tends  to 
show  that  the  plaintiff  and  the  defendant  had 
ever  conferred  about  or  discussed  the  sub- 
ject-matter of  the  proposed  agreement  at 
any  previous  time,  yet,  if  the  defendant  was 
a  "silent  partner,"  it  was  an  important  mat- 
ter to  him,  and,  if  consummated,  the  plain- 
tiff would  have  become  the  sole  purchaser  of 
900  acres  of  land  at  a  price  reduced  $5  per 
acre  below  that  6f  the  Ewing  option,  and  the 
option  would  have  been  wiped  out  and  merg- 
ed in  the  purchase.  This  is  strong  evidence 
that  the  defendant  was  not  a  "silent  part- 
ner" in  the  Ewlng  contract  It  is  also  sig- 
nificant that  during  the  period  of  more  than 
seven  years  of  the  alleged  silent  partnership 
there  is  no  written  evidence  of  its  existence. 
While  some  of  the  testimony  is  contradictory 
and  there  is  a  direct  conflict  between  that  of 
the  plaintiff  and  that  of  the  defendant,  as 
we  analyze  it  the  plaintiff  has  failed  to  es- 
tablish his  case  by  a  preponderance  of  the 
evidence. 

The  Judgment  is  affirmed. 

McBRlDK,  C.  J.,  and  BEAN  and  BEN- 
NETT, 33.,  concur. 
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(94  Or.  S18) 

FIRST  NAT.  BANK  OF  UNION  v.  WHITE 
PINE  LUMBER  CO.  et  aL 

WRIGHT  v.  SAME. 

(Supreme  Court  of  Oregon.   June  24,  1919. 

1.  Appeal  and  Ehbor  <j=»418— notics  or  Appeal— 
Sufficiency. 

Where  two  cases  -were  virtually.  If  not  formal- 
ly, consolidated  for  trial,  a  single  notice  of  appeal, 
describing  both  decrees,  field  a  sufficient  notice  for 
both  cases. 

2.  Appral  and  Ebhob  <g=>42&— Notice  or  Appeal- 
Service. 

Under  L.  O.  L.  §  550,  providing  that  notice  of  ap- 
peal may  be  served  on  adverse  party  or  his  attor- 
ney, and  section  540,  authorizing  service  by  mall 
where  person  to  be  served  resides  in  a  different 
place,  a  notice  of  appeal  may  be  served  by  mail  on 
attorney  residing  in  another  county,  though  parties 
themselves  reside  in  same  place. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Action  by  the  First  National  Bank  of  Union, 
Or.,  against  the  White  Pine  Lumber  Company, 
P.  C.  Wright,  and  George  F.  Hall,  and  by  P.  C. 
Wright  against  the  White  Pine  Lumber  Com- 
pany, the  First  National  Bank  of  Union,  Or., 
the  La  Grande  National  Bank  of  La  Grande, 
and  George  F.  Hall.  From  adverse  decrees,  P. 
C.  Wright  and  George  F.  Hall  appeal.  On  mo- 
tions to  dismiss  the  appeals.    Motions  denied. 

The  foregoing  causes  arise  out  of  the  insol- 
vency of  the  White  Pine  Lumber  Company,  a 
partnership  engaged  in  the  lumbering  business 
in  Union  county,  Or.  The  lumber  company, 
evidently  being  in  straitened  circumstances  in 
the  conduct  of  its  business,  secured  a  loan  from 
the  respondent  First  National  Bank  of  Union, 
Or.,  and  gave  a  promissory  note  and  a  chattel 
mortgage  upon  certain  of  its  lumber  product  to 
secure  the  payment  of  the  note.  It  also  secured 
a  like  loan  from  the  La  Grande  National  Bank 
of  La  Grande,  Or.,  and  gave  another  mortgage 
upon  certain  other  lumber  not  covered  by  the 
mortgage  to  the  Union  Bank. 

The  appellant  P.  C.  Wright  is  the  holder  of 
the  lien  claim  of  a  large  number  of  the  employe's 
of  the  lumber  company,  and  as  such  claims  log- 
gers' and  lumbermen's  liens  upon  the  lumber 
covered  by  the  mortgages  of  each  of  the  banks. 
The  appellant  Hall  is  the  trustee  in  bankruptcy 
of  the  lumber  company,  and  as  such  trustee 
claims  possession  and  the  right  to  administer  on 
all  of  the  property  in  dispute. 

The  respondent  First  National  Bank  of  Union 
commenced  a  suit  against  the  lumber  company 
to  foreclose  its  mortgage,  and  made  Wright,  as 
representing  the  lien  claimants,  a  party  defend- 
ant. Afterwards  Wright  commenced  a  suit  to 
foreclose  his  loggers'  aud  lumbermen's  liens,  and 
made  the  First  National  Bank  of  Union  a  party 
defendant.  It  was  stipulated  that  the  complaint 
in  this  case  should  stand  as  an  answer  to  the 
complaint  of  the  First  National  Bank  of  Union. 
Afterwards  the  La  Grande  National  Bank  inter- 
vened, and  asked  for  the  foreclosure  of  its  mort- 
gage upon  the  lumber  covered  thereby. 

The  appellant  Hall  also  intervened  as  a  de- 
fendant, and.  ns  trustee  in  bankruptcy,  claimed 
possession  of  all  the  property.  By  stipulation  of 
the  parties,  and  an  order  of  the  court  based 
thereon,  the  cases  were  tried  together  upon  the 
same  evidence,  but  separate  decrees  were  en- 
tered. 

In  the  Wright  case  the  court  found  against 
the  plaintiffs  and  in  favor  of  the  La  Grande  Na- 
tional Bank,  decreeing  the  foreclosure  of  its 


mortgage  upon  the  lumber  covered  thereby,  and 
that  the  balance  of  the  same,  if  there  was  any, 
should  be  turned  over  to  the  defendant  Geo.  F. 
Hall,  as  trustee,  in  bankruptcy.  In  the  case  of 
the  First  National  Bank  of  Union,  the  court  al- 
so found  against  the  lien  claimants  and  in  favor 
of  the  bank,  and  decreed  the  foreclosure  of  its 
mortgage  upon  the  lumbef  covered  by  it 
Wright,  the  plaintiff  in  one  case  and  defendant 
in  the  other,  is  attempting  to  appeal  from  both 
decrees,  and  the  defendant  Hall,  as  trustee  in 
bankruptcy,  has  also  tiled  a  similar  notice  of 
appeal.  This  case  comes  up  now  solely  upon 
motions  to  dismiss  the  different  appeals. 

The  appellant  Wright  served  a  single  notice  of 
appeal,  in  which  he  appeals  severally  from  each 
of  the  decrees  entered  in  the  two  suits,  describ- 
ing each  of  them  fully  and  separately  in  the  no- 
tice. He  served  the  notice  of  appeal  on  the  in- 
tervening defendant  Hall,  by  mailing  a  copy  of 
the  same  to  John  L.  Rand,  his  attorney,  in  Ba- 
ker City.  It  is  claimed  that  Wright's  notice  of 
appeal  is  fatally  defective,  because  there  was 
only  one  notice  covering  both  decrees,  and  also 
because,  as  is  claimed,  a  notice  of  appeal  cannot 
be  served  by  mail,  where  the  parties  reside  in 
the  same  place,  even  if  the  attorneys  for  one 
of  them  reside  in  another  county. 

The  notice  of  appeal  filed  by  Hall  is  also  a 
double  notice,  and  the  first  ground  of  the  motion 
as  to  the  Wright  notice  applies  equally  to  that 
of  Hall. 

John  L.  Rand  and  J.  H.  Nichols,  both  of  Ba- 
ker, and  R.  J.  Green  and  H.  E.  Dixon,  both  of 
La  Grande,  for  appellants. 

Crawford  &  Eakin  and  Cochran  &  Eberhard, 
all  of  La  Grande,  and  B.  F.  Wilson,  of  Union, 
for  respondents. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  motion 
to  dismiss  in  the  Wright  case  is  not  well  taken. 
There  seems  to  have  been  a  virtual,  if  not  a  for- 
mal, consolidation  of  the  cases  for  trial. 

[I]  It  is  very  plain  from  the  notice,  that 
Wright  intends  to  appeal  and  does  appeal  from 
both  decrees,  and  indeed  each  decree  is  sep- 
arately and  fully  described.  It  is  impossible 
that  the  adverse  party  should  have  been  in  any 
way  misled.  Perhaps  it  might  have  been  more 
appropriate  to  have  served  an  entirely  distinct 
and  separate  notice  in  each  case ;  but  we  cannot 
say,  under  the  circumstances  and  conditions  of 
the  record,  that  the  notice  was'fatally  defective 
as  to  either  one.  Certainly  it  would  not  be  de- 
fective as  to  both,  and  it  would  be  impossible  to 
distinguish,  and  say  that  it  would  be  defective 
in  one  and  not  in  the  other. 

It  is  urged  that  the  effect  of  this  duplicate  ap- 
peal would  be  to  save  a  filing  fee  in  one  case  or 
the  other.  Whether  or  not  this  is  true,  we  do 
not  think  it  would  justify  us  in  dismissing  an 
appeal,  where  the  notice  sufficiently  describes 
each  of  the  decrees,  and  fully  notifies  the  adverse 
parties  that  it  is  the  intention  to  appeal  from 
each  of  them. 

[2]  As  to  the  service  by  mail,  we  are  of  the 
opinion  that  that  also  is  sufficient  Section  550, 
L.  O.  L.,  as  amended,  provides  that  the  notice 
of  appeal  shall  be  served  upon  the  adverse  par- 
ty, "or  upon  his  or  their  attorney  at  any  place 
in  the  state."  Section  540,  L  O.  L.,  in  regard 
to  service  by  mail,  provides:  "Service  by  mail 
may  be  made  when  the  person  for  whom  the 
service  is  made,  and  the  person  upon  whom  it  is 
to  be  made,  resides  in  different  places." 

Under  these  sections  the  appellant  Wright  had 
the  option  to  serve  his  notice  of  appeal  either 
upon  the  party  individually,  or  upon  his  attor- 
ney, at  any  place  in  the  slate,  •and,  having  se- 
lected that  option  in  favor  of  the  attorney,  such 
attorney  became  the  "person"  who  was  being 
served,  and  he  living  at  a  different  place,  to  wit. 
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the  town  of  Baker,  the  service  upon  him  could 
be  properly  made  by  mall.  This  seems  the  nat- 
ural construction  of  the  language;  but,  besides 
thin,  it  is  the  usual,  and  we  think  the  appro* 
priate,  practice,  where  there  is  an  attorney  of 
record,  to  serve  the  notice  of  appeal  upon  him, 
oven  although  such  attorney  does  reside  out 
of  the  county.  This  being  a  proper  and  usual 
thing  to  do,  the  service  can  unquestionably  be 
made  by  mail. 

What  is  said  above  in  regard  to  the  Wright 
appeal  also  disposes  of  the  motion  to  dismiss 
the  appeal  of  the  intervener  Hall.  The  double 
notice  of  appeal  in  his  case  was  somewhat 
more  general  than  in  the  Wright  case,  but  we 
think  it  was  sufficient  under  the  holding  in  Rob- 
inson v.  Phegley,  177  Pac.  942,  Fraley  v.  Hoban, 
69  Or.  180.  138  Pac  1190,  137  Pac.  751,  and 
Tucker  v.  Nuding,  180  Pac  903. 

The  motion  to  dismiss  the  appeal  in  both  cases 
is  denied. 


(93  Or.  160) 

FULLER  v.  OREGON-WASHINGTON  R  ft 
NAV.  CO. 

(Supreme  Court  of  Oregon.    July  22,  1919.) 

1.  APPEAL  AND  En  ROB  <£=3»9M(1)— Rkvjbw— Bvidkncs. 

Evidence  In  support  of  the  verdict  will  be  deem- 
ed conclusive  on  appeal. 

2.  Mastbb   and  Servant  <g=o 285(7)— Injotheb  to 
Sbbvant-^Jubt  Question. 

In  an  action  for  the  death  of  a  trainman  killed 
in  a  collision,  the  question  whether  the  tall  lights 
of  the  caboose  in  which  be  was  riding  were  burn- 
ing held  under  the  evidence  tor  the  Jury. 

In  Banc 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles.  Judge. 
On  petition  tor  rehearing.  Denied. 
For  former  opinion,  see  181  Pac.  338. 

W.  A.  Bobbins  and  A.  C.  8pencer,  both  of 
Portland,  and  Crawford  &  Eakin,  of  La  Grande, 
for  appellant. 

George  W.  Peterson,  of  St.  Paul,  Minn.,  and 
George  C.  Stiles,  of  Minneapolis,  Minn.,  and 
R.  J.  Green,  of  La  Grande,  for  respondent. 

McBRIDE,  C.  J.  In  a  vigorous  petition  for 
rehearing  the  soundness  of  the  opinion  hereto- 
fore rendered  is  challenged  in  several  partic- 
ulars. 

It  is  first  called  to  our  attention  that  in  sev- 
eral instances  the  opinion  refers  to  Guy  E. 
Chapin,  the  engineer  in  charge  of  train  2140,  as 
the  '"conductor,"  instead  of  the  "engineer,"  and 
this  criticism  is  technically  correct.  Train  2140 
consisted  of  a  locomotive  with  tank  attached, 
and  had  no  technical  conductor,  but  was  in 
charge  of  the  engineer;  but  we  submit  that,  be- 
ing in  charge  of  the  locomotive,  his  position  ap- 
proached quite  as  nearly  that  of  a  conductor, 
as  the  locomotive  and  tank  approximated  to  a 
train,  which  is  what  defendant's  witnesses  called 
it.  We  apologize,  and  hereafter  Mr.  Chapin 
will  be  known  and  designated  in  the  Oregon 
Reports  as  "engineer  of  train  2140." 

Our  attention  is  also  called  to  the  fact  that 
we  have  inadvertently  called  the  intermediate 
signal,  half  a  mile  east  of  the  North  Fork 
bridge,  the  "home  signal."  and  this  criticism  is 
also  correct;  but  we  call  attention  to  the  fact 
that  it  showed  just  as  red  and  indicated  danger 
just  as  effectually  as  though  it  had  been  desig- 
nated by  its  proper  title,  and  Engineer  Chapin 
says  that  it  was  "red  and  showed  danger." 
The  opinion  nowhere  indicates  that  train  2140 
ran  past  the  intermediate  signal  without  stop- 


ping. It  did  stop  for  five  minutes,  and  then, 
with  the  danger  indication  still  showing,  went 
ahead  at  the  rate  of  at  least  6  miles  an  hour, 
with  the  knowledge  on  the  part  of  those  operat- 
ing it  that  255  was  on  the  main  track  half  a 
mile  ahead. 

[1,2]  We  are  also  criticized  for  saying,  in  ef- 
fect, that,  if  the  tail  light  of  255  had  been  burn- 
ing, the  engineer  of  2140— called  in  the  opin- 
ion the  "conductor" — could  have  discovered  that 
fact  at  a  distance  of  200  feet  east  of  the  bridge, 
if  other  conditions  had  been  favorable.  Such  is 
the  testimony  of  Hoskins,  which,  for  the  pur- 
pose of  an  appeal,  is  conclusive,  but  stronger 
than  this  is  the  testimony  of  Engineer  Chapin, 
who  testified  as  follows  upon  cross-examina- 
tion: 

"Q.  If  those  tail  lights  had  been  burning  in 
the  caboose,  which  you  say  they  were  not,  you 
would  not  have  had  any  difficulty  in  seeing  the 
end  of  the  caboose  and  stopping  2140?  A.  No, 
sir." 

This  left  for  the  jury  the  question  as  to 
whether  the  tail  lights  were  burning,  and— as 
shown  in  the  original  opinion — they  had  a  right 
to  weigh  the  statement  of  a  witness  having  a 
strong  moral  interest  in  the  result  against  the 
intrinsic  improbability  that  all  three  of  the 
tail,  or  marker  lights,  which  are  independent  of 
each  otber,  should  have  been  extinguished, 
when  it  had  been  shown  that  all  three  had  been 
burning  a  little  over  two  miles  back,  and  es- 
pecially when  Engineer  Chapin's  testimony,  as 
to  natural  light  conditions,  had  been  Contradict- 
ed by  Hoskins,  an  entirely  disinterested  wit- 
ness. 

It  is  earnestly  urged  that  the  testimony  shows 
that  2140  was  running  "under  control"  at  the 
time  of  the  accident.  It  is  true  that  several 
very  estimable  gentlemen  connected  with  the 
railroad  testified  that  in  their  opinions  such  was 
the  case;  but,  viewed  from  the  standpoint  of 
the  rules,  their  judgment  is  not  sustained.  The 
words  "under  control"  are  defined  in  the  de- 
fendant's book  of  rules,  as  follows:  "Under 
Control,— To  be  able  to  stop  within  the  dis- 
tance track  is  seen  to  be  clear."  This  does  not 
mean  to  run  6  miles  an  hour,  which  is  the  max- 
imum speed  at  which  a  train  may  be  said  to  be 
under  control  under  any  circumstances,  but 
means  such  a  rate  of  speed  as,  under  the  par- 
ticular conditions,  will  enable  those  in  charge 
of  a  train  to  stop  in  time  to  avoid  accident.  If 
the  circumstances  are  such  that  objects  upon 
the  track  may  be  discovered  a  considerable  dis- 
tance ahead,  6  miles  an  hour  may  be  a  suffi- 
ciently low  rate  of  speed;  but  if  there  is  a  con- 
siderable down  grade,  combined  with  dark  or 
foggy  weather,  and  no  light  in  front  of  the 
train,  a  speed  of  one  mile  an  hour  may  be  re- 
quired in  order  to  conform  to  the  rule.  Tak- 
ing defendant's  testimony  alone,  there  was  ev- 
ery condition  demanding  the  most  extreme  cau- 
tion. The  route  was  over  a  heavy  down  grade 
from  the  summit  of  a  high  range  of  mountains: 
the  locomotive  left  Kamela  in  the  night,  back- 
ing down  this  grade  without  any  light  upon  the 
tank,  which  then  constituted  the  front  of  the 
train;  what  little  natural  light  that  ordinarily 
would  have  existed  was  diminished  by  smoke: 
the  intermediate  signal  east  of  North  Fork 
showed  a  train  on  the  main  track,  about  half  a 
mile  ahead.  Under  all  these  circumstances  it 
was  for  a  jury  to  say  whether  defendant's  en- 
gineer acted  prudently  in  maintaining  a  speed 
of  6  miles  on  hour,  and,  considering  the  forec 
and  physical  consequences  of  the  impact,  wheth- 
er he  in  fact  was  running  at  so  low  a  rate  of 
speed  as  that  claimed  by  him.  They  were  the 
exclusive  judges  of  the  value  of  his  testimony  as 
to  the  conditions  and  speed  of  t he  train,  and 
we  think  there  was  sufficient  testimony  to  jus- 
tify a  finding  that  he  was  negligent. 
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It  is  true  that  there  is  evidence  on  behalf  of 
defendant  tending  to  explain  these  circum- 
stances; but  the  people  of  this  state,  in  their 
collective  wisdom — or  unwisdom — have  seen  fit 
to  ordain  that  in  law  actions  the  comparative 
weight  of  testimony  shall  not  be  examined  up- 
on appeal,  and  therefore  we  are  precluded  from 
a  full  discussion  of  that  subject,  having  no 
right  to  substitute  our  own  judgment  for  that 
of  the  jury. 

Our  statement,  that  it  was  fairly  deducible 
from  the  evidence  that  Fuller  had  agreed  to 
flag  2140  against  No.  4  passenger,  is  criticized 
as  not  borne  out  by  the  testimony.  Let  the 
testimony  speak  for  itself.  On  page  218  of  the 
evidence  we  find  the  following  testimony  of 
Engineer  Chapin  upon  cross-examination: 

*'Q.  And.  if  necessary,  Fuller  would  flag  you 
against  No.  4?    A.  Yes. 

"Q.  Of  course.  No.  4  was  a  passenger  train? 

"Mr.  Crawford:  I  think  you  are  misquoting 
the  witness  in  saying  he  was  to  flag  as  against 
No.  4. 

"Q.  Then  Fuller  was  to  flag  you  and  protect 
you  as  against  No.  4?   A.  Yes." 

Whether  sufficient  time  elapsed  between  the 
breaking  in  two  of  train  255  and  the  collision 
to  have  enabled  Fuller  to  get  his  lantern  and 
fusees  and  start  back  east  to  signal  2140  were 
questions  of  fact  for  the  Jury.  As  remarked 
in  the  original  opinion,  it  may  well  be  that  he 
was  in  the  act  of  starting  when  the  collision  oc- 
curred. The  only  voice  that  could  have  ex- 
plained his  movements  is  stilled  by  death,  and 
we  are  not  prepared  to  say  that  he,  who  is 
shown  to  have  been  careful  and  diligent  upon 
other  occasions  during  the  trip,  was  neglecting 
his  duty  and  recklessly  exposing  his  own  life 
in  this  instance. 

Our  attention  is  called  to  the  fact  that  the 
train  order  for  2140  is  in  the  transcript.  This 
criticism  is  correct,  although  the  fact  itself  is 
not  material.  The  order  reads:  "September  3, 
1917.  Engine  2140,  run  extra  Kamela  to  Pilot 
Rock  Junction;  take  Biding;  meet  extra  2162 
east  at  Duncan."  No  time  of  starting  is  given. 
How  long  2140  would  have  been  delayed  at 
Kamela.  in  order  to  have  turned  around  and 
proceeded  west  with  the  locomotive  in  front 
does  not  appear.  There  is  a  long  double  track 
at  Kamela.  and  the  train  sheets  indicate  that 
the  only  train  there  when  2140  left  was  the  one 
2140  had  helped  to  pull  up  the  grade  to  that 
point.  This  train  was  due  to  proceed  on  its 
eastward  course,  and  it  would  seem,  under  the 
conditions,  reasonable  prudence  would  have  dic- 
tated that  2140  should  have  delayed  its  depar- 
ture a  few  minutes  and  turned  around,  so  its 
engineer  might  have  the  benefit  of  the  power- 
ful lights  on  the  locomotive  on  the  westward 
trip.  At  all  events,  the  order  does  not  indi- 
cate that  2140  was  required  to  run  backward. 

While  it  is  not  negligence  per  se  to  run  a 
train  backward,  and  while  it  is  not  unusual  for 
trains  to  be  so  run,  especially  in  daylight  and 
for  comparatively  short  distances,  conditions 
mav  exist  when  so  operating  a  train,  and  espe- 
cially in  the  dark  and  down  steep  grades  and 
without  lights  sufficient  to  indicate  possible  ob- 
struction on  the  track,  may  constitute  negli- 
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gence,  and  this  is  as'  far  as  the  original  opinion 
goes  or  was  intended  to  go. 

The  court's  instruction  as  to  the  headlight 
was,  we  think,  sufficiently  discussed  in  the  orig- 
inal opinion.  We  think  it  fair  to  assume  that 
the  headlight,  required  by  the  Interstate  Com- 
merce Commission,  which  is  shown  to  be  one  of 
high  power,  supposed  to  disclose  objects  1,000 
feet  ahead  of  the  train,  is  the  standard  head- 
light, made  so  by  the  order  and  by  general  ac- 
quiescence, and  used  all  over  the  country;  and 
this,  evidently,  was  what  was  in  the  court  - 
mind  when  the  instruction  complained  of  was 
given.  The  complaint  charged,  in  substance, 
that  neglect  to  have  such  a  light  on  the  west 
end  of  the  train  was  one  of  the  causes  contrib- 
uting to  the  accident.  We  are  of  the  opinion 
that  there  is  evidence  tending  to  show  that,  ii 
such  a  light  had  been  maintained,  the  engineer 
of  2140  would  have  seen  the  caboose  of  255  in 
time  to  have  stopped  his  train;  so  that  in  any 
event  it  was  not  error  for  the  court  to  instruct 
as  it  did  in  regard  to  that  branch  of  the  case. 

The  objection  urged  seems  more  to  the  court- 
submitting  to  the  jury  the  question  of  the  pro- 
priety of  running  without  the  light  particularly 
described  in  the  instruction,  rather  than  the 
necessity  of  having  some  kind  of  light.  Hail 
there  been  any  light  whatever  on  the  tank,  and 
a  dispute  as  to  its  sufficiency,  an  instruction  of 
the  character  indicated  might  possibly  have 
been  prejudicial;  but  it  ia  conceded  that  there 
was  no  light  of  any  kind  on  the  tank  except  the 
markers,  which  it  is  also  conceded  were  not 
useful  in  enabling  the  persons  operating  the 
train  to  discern  obstructions  on  the  track,  so 
the  instruction  in  substance  left  the  jury  to  de- 
termine whether  it  was  negligence  for  defend- 
ant's servants  to  operate  the  train  without 
lights  under  the  conditions  disclosed  by  the  tes- 
timony. 

The  jury  were  fully  instructed  in  accordant 
with  the  contention  of  defendant  as  to  Fullers 
duty  to  go  back  and  flag  trains  when  his  own 
train  was  delayed  upon  the  track;  whether  he 
had  time  to  do  this  after  he  became  aware  that 
his  train  was  more  than  momentarily  delayed, 
for  the  purpose  of  heading  in,  was  left  to  the 
jury.  Whether  there  was  time  for  him  to  have 
gotten  his  lantern  and  fusees,  and  got  out  of 
the  caboose,  was  a  question  of  fact  for  the  ju- 
ry. While,  in  view  of  the  testimony  and  the 
instruction  of  the  court,  the  statement  in  the 
original  opinion,  that  "the  rule  does  not  abso- 
lutely require  the  flagman  to  go  back  with  stop 
signals  every  time  the  train  stops."  etc  may  be 
in  the  nature  of  dictum,  the  writer,  speaking 
for  himself,  is  firmly  of  the  opinion  that  the 
rule  bears  the  construction  indicated. 

Taken  as  a  whole,  we  are  of  the  opinion  that 
the  trial  and  instructions  were  eminently  fair 
to  the  defendant,  and  that  no  substantial  error 
was  committed  to  its  prejudice,  and  that  while 
this  court,  sitting  as  a  jury  of  seven  to  try  the 
facts,  might  come  to  a  different  conclusion  from 
that  arrived  at  by  the  jury  that  tried  the  cause, 
there  is  sufficient  evidence  to  support  their  find- 
ing. 

We  adhere  to  the  conclusion  reached  in  the 
original  opinion. 
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